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PREFACE 


This  digest,  covering  all  cases  reported  in  volnmes  1  to  80  of  the  Nebraska 
Reports  and  rolumes  1  to  5  Nebraska  Bepwts  (Unofficial)  inclusive,  is  de- 
signed to  supply  an  urgent  demand  of  persons  having  need  to  trace  the 
decisions  of  the  8npr«ne  Court  of  Nebraska. 

Through  the  courtesy  of  the  publishers  of  The  American  Digest  the  Amer- 
ican scheme  of  classification  is  used  and  followed  as  closely  as  is  practical 
in  a  local  work  of  this  kind.  The  style  and  form  ad(^ted,  and  especially  the 
plan  of  running  the  complete  analysis  at  the  head  of  each  topic,  is  modeled 
more  particularly  from  the  Ohio  Cyclopedic  Digest.  Strictly  i^eaking,  under 
the  American  Digest  scheme  of  classification  no  matter  is  duplicated.  We 
have  departed  from  this  rule  to  the  extent  that  we  have  duplicated,  in  a 
measure,  matter  of  close  application.  Realizing  that  in  attempting  Buch 
tlnpUcation  the  editor  is  apt  to  encounter  difficulties,  since  it  is  impossible 
to  draw  a  consistent  line  of  demarcation,  we  have  refrained  from  a  liberal 
Qse  thereof,  depending  on  the  user's  knowledge  of  the  classification  and  the 
cross-references  to  make  this  a  ready  and  useful  reference  to  the  decisions 
digested. 

It  is  urged  that  the  user  of  this  digest  always  keep  in  mind  the  fact  that 
under  this  classification  scheme  all  matter  of  specific  application  is  treated 
in  the  specific  topics;  and  he  should  familiarize  himself  with  the  different 
topic  lieads,  and  with  the  analysis  and  cross-references  thereunder,  as  they 
necessarily  explain  the  scope  of  each  topic.  The  general  topics,  such  as 
Evidence,  Pleading,  Parties,  etc.,  include  only  matter  of  a  general  nature. 

Kach  digest  paragraph  is  nnmbered  consecutively  in  each  topic  and  fol- 
lowed by  a  reference  to  the  year  in  which  the  decision  was  rendered  by  the 
court.  Citation  to  the  official  reports  and  to  the  various  r^orts  of  selected 
cases  follow  the  matter.  The  official  reports  are  cited  "Neb.,**  the  unofficial 
repwts  "TJnof."  Citations  to  the  Northwestern  Beports,  the  American  series, 
and  the  Lawyers'  Beports  Annotated  follow  the  Nebraska  citation  in  paren- 
theses. 

Overruled  points  are  indicated  in  the  paragraph  iii  brackets  following  the 
citations,  reference  being  made  to  the  overruling  case.  A  complete  table  of 
overruled  cases,  alphabetically  arranged,  is  included  in  volume  3  of  this  digest 
immediately  preceding  the  table  of  digested  cases,  showing  the  point  over- 
ruled with  the  overruling  cases  following.  This  table  includes  modified  points 
and  those  changed  by  statutes. 
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PREFACE. 

The  table  of  cases,  at  the  end  of  volume  3  of  this  digest,  gives  the  titles 
of  the  cases  and  citation  to  the  Nebraska  Reports,  followed  by  a  reference  to 
the  digest  topic  where  digested  and  tlie  cumber  of  the  paragraph  as  it  appetirs 
in  that  topic.  The  title  of  each  case  is  also  run  adversely,  e.  g.,  Doe  v.  Roe, 
—  Neb.  —  A.  &  E.,  47;  Kv.  150;  Trinl  IOC,  showing  that  the  case  of  Doe  v. 
Hoe  reported  in  —  volume  of  the  Nebraska  Reports  on  page  —  is  digested 
in  the  topics  of  Appeal  and  Error,  paragi'aph  47;  Evidetwe,  150,  etc.  The 
same  case  appears  Roe,  Doe  v.,  the  proper  title  being  Doe  v.  Roe. 

In  the  topic  of  Mortgages,  under  division  Foreclosure,  subdivision  Sale,  * 
is  found  a  cross-reference  to  Judicial  Sales.  This  is  necessary  in  order  to 
keep  all  such  matter  together  and  avoid  a  duplication  of  the  whole  in  both 
topics,  since  the  court  has  not  held  a  definite  line  of  distinction  between 
mortgage  sale  and  judicial  sale.  In  many  instances  the  court  speaks  of 
mortgage  sales  as  judicial  sales  and  again  as  mortgage  sales,  and  since  the 
procedure  is  the  same  in  both  eases  it  is  all  treated  in  the  topic  of  Judicial 
Sales.  ' 

Volumes  76  to  SO  of  the  Nebraska  Reports  were  worked  from  proof  pages 
before  publication,  and  citations  to  the  cases  therein  have  reference  neither 
to  the  Lawyers'  Reports  Annotated  nor  to  the  American  series  of  imports; 
and  minor  corrections  also  may  have  been  made  in  these  cases  by  the  Supreme 
Court  reporter  before  they  were  finally  published. 

This  opportunity  is  taken  by  the  editors  to  express  their  appreciation  of 
the  courtesies  and  interest  shown  during  the  progress  of  their  w^ork  by  the 
clerk  and  the  reporter  of  the  Supreme  Court  of  this  State. 

J.  H.  BROADY,  JR. 
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NEBRASKA 
SYNOPTICAL  DIGEST. 


VOLUME  I. 


ABANDONMENT. 


Of  appeal,  see  Appeal  and  Error,  {S  1464, 
1465. 

Of  contract,  see  Oontracta,  §§259-301. 

Of  Hen  of  chattel  mortgage,  see  Chattel 
Mortgages.  {{148-153. 

Of  land  as  evidence  of  dedication  to  pub- 
lic, see  Dedication,  {{  43-60. 

Of  spouse  as  ground  tor  dtvorce,  see  Di- 
vorce. g$  19-21. 

Presumption  as  to  abandonment  of  fam- 
ily, see  Divorce,  {  70. 

Of  easement,  see  Easemente,  {|  20,  21. 

Of  proceeding  to  condemn  private  prop- 
erty, see  Eminent  Domain,  §§  209,  210. 

Of  application  (or  administrator,  see  Ex- 
ecutors  and  Administrator$,  §  27. 

Of  Hen  or  levy  of  oceeutlon,  see  Emect^ 
tion.  {{  93,  94. 

Of  property  by  garnishee,  see  Qamiah- 
mettt,  i  101. 


Of  public  roads,  see  Highways,  §§  129-140. 

Of  homesteads,  see  Homeitteads,  f  S 160- 
198. 

Of  wife  by  husband,  see  Hualmnd  and 

Wife,  §E  2440-252. 

Of  street,  see  dfunicipal  (7orporaMons, 
{{  649-659. 

Of  public  office,  see  Offlcers,  {  64. 

Of  rtf^t  of  way  by  railroad  company,  see 

Railroads,  §§  53,  54. 

Of  claim  to  trust  funds  in  hands  of  third 
person,  by  garnishment,  see  Trustg,  { 182. 

Of  sewers  or  drains  by  cities,  see  Munici- 
pal  Corporafion<,  {  697.  * 

Of  township  organization,  see  Tovms,  {{  9, 
10. 

Of  water  rights,  see  Water  and  Water- 
courtes,  1141,  42 


ABATEMENT  AND  REVIVAL. 
ANALYSIS. 

Another  action  pending. 

'    ■  Ground  of  abatement  in  general,  {{  1-4. 
-  i '  Ai^lieablli^  to  mandamus,  1 6. 
'  Identity  of  eausea,  {{6-10. 

—  Action  of  different  Jurisdictlra,  {11. 
 Sufficiency  of  proof,  §  12. 

——Necessity,  mode,  and  waiver  of  objection,  {{13,  14. 
Misnomer  of  plaintiff,  §  IS. 
Disability  of  party  pending  suit,  {  16. 
Transfer  of  title,  right  or  Interest. 
 In  general,  {{  17,  18. 

 "".ssolutlon  of  partnership  or  corporation,  {{  19-81. 

  ~cnnination  of  term  of  office,  §  22. 

—  -moral  or  disehai^e  of  administrator,  {  23. 
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ABATEMENT  AND  REVIVAL, 


!7 


Death  of  party,  In  general,  12^ 

 Plaintiff,  S§20-!28. 

 Defendant,  §|  29-32. 

Death  of  father  to  whom  liquor  tnmlshed,  1 33. 
Bevival  of  actions. 

 Bight  of  rerlval  in  general,  ||  34-36. 

■  ■    Persona  who  may  revive,  SS  37-80. 

 Necessity  of  revival,  SS  ^42. 

 Time  for  revival,  I  §  43-45. 

——Mode  and  proceedings  for,  §§46-51. 

— ■  Order  of  revival  as  res  adjudicata,  IS  62-64, 

—Proceedings  after  revival,  §§56,  66. 

—  —  Waiver  of  service  of  conditional  order,  S8  67,  68. 

Bevival  in  supreme  court,  fi§  59,  60. 

Bevival  in  justice  court,  S  61. 


Cbosb  Rgfebenckb. 

Settlement  by  parents  as  bar  to  bastardy 
proceedings,  see  Bastards,  §23. 

Marriage  of  parents  of  Illegitimate  chil- 
dren as  bar  to  proceeding  In  bastardy,  see 
Bastards.  §§20-22. 

Death  of  child  as  abating  bastardy  pro- 
ceedings, see  Bastardy,  §  24. 

Plea  in  abatement  In  criminal  prosecu- 
tion, see  Criminal  Law.  S815S-168. 

Removal  of  administrator  as  abatement 
of  action,  see  Executors  and  Administrators. 
§§  262,  263. 

Abatement  by  repeal  of  statute,  see  Stat- 
utes, §S  285-290. 

Return  of  property  as  bar  to  action  for 
conversion,  see  Trover  and  Conversion,  §  35. 

Pleading  matters  in  abatement,  see  Plead- 
ing. Ill,  B. 

Survivor  as  representative  of  deceased 
person  to  dls^uaUfy  witness,  see  Witnesses, 
§74. 

Another  action  pending. 

Pendency  of  another  information  against 
defendant,  see  Criminal  Law,  §  163. 

Stipulation  to  rest  pending  determination 
of  another  suit  as  waiver  of  abatement,  see 
Stipulations,  i  12. 

 Oround  of  abatement  in  general. 

1.  (1892.)  The  pendency  of  a  former  suit 
between  the  same  parties  may  be  shown  In 
abatement  when  a  Judgment  in  such  suit 
would  be  a  bar  to  a  judgment  In  the  second 
action.  It  is  immaterial  that  one  is  legal 
and  the  other  equitable  in  nature.  State, 
ex  rel.  Chicago,  B.  tf  Q.  R.  Co.,  v.  North 
Lincoln  St.  R.  Co.,  34  Neb.  634  (52  N.  W. 
868>. 

2.  (1894.)  The  mere  pendency  In  the 
courts  of  another  Jurisdiction  of  an  action 


between  the  same  parties,  and  concerning 
the  same  subject-matter,  cannot  be  8U^ 
cessfully  pleaded  In  bar  or  abatement  KM- 
Patrick  V.  Kansas  City  &  B.  R.  Co.,  38  Neb. 
620  (57  N.  W.  664;  41  Am.  St.  Rep.  741). 

3.  (1896.)  A  plea  that  another  action  Is 
pending  In  tbe  same  court  between  the  same 
parties,  Involving  the  same  subject-matter 
and  seeking  the  same  relief,  when  proved, 
Is  a  good  defense  to  a  second  action,  though 
one  is  an  action  at  law  and  the  other  a  suit 
In  equity.  Jfonroe  v.  Reid.  46  Neb.  316  (64 
N.  W.  983). 

4.  (1899.)  Pendency  of  a  former  suit 
between  the  same  parties  on  the  same  cause 
of  action  In  the  same  court  Is  ground  for 
abatement.  Spencer  v.  /ohnston,  68  Neb.  44 
(78  N.  W.  482). 

 Applicability  to  mandamus. 

5.  (1S92.)  The  plea  of  the  pendency  of 
another  suit  In  bar  Is  applicable  to  proceed- 
ings in  mandamus.  State,  ex  rel.  C,  B.  ^  Q. 
R.  Co.  V.  yorth  Lincoln  8t.  R.  Co.,  34  Neb. 
634  (52  N.  W.  368). 

— —  Idmtity  of  causes. 

6.  (1871.)  A  verdict  of  a  jury  In  one 
case.  In  order  to  operate  an  abatement  of 
another,  must  have  been  recovered  for  the 
identical  cause  of  action  and  between  the 
same  parties.  McReady  v.  Rogers,  1  Neb. 
124  (93  Am.  Dec.  333). 

7.  (1909.)   MTien  the  pendency  of  a  prior 

suit  is  pleaded  in  abatement,  the  case  must 
be  the  same,  or  it  will  not  be  sustained- 
There  must  be  the  same  parties  or  such  as 
represent  the  same  Interest:  the  same  rights 
must  be  asserted  and  the  same  relief  prayed 
for.  This  relief  must  be  founded  on  the 
same  facts,  and  the  essential  basis  of  the 
relief  must  be  the  same  in  both  actions.  As 
a  general  rule,  where  a  judgment  in  a  prior 
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salt  would  be  a  bar  to  a  judBment  in  the 
second  suit  brought  In  the  same  or  another 
court  of  concurrent  Jurisdiction,  the  plea  of 
other  suit  pending  wUl  be  held  good.  Rich- 
ardson V.  Open,  60  Neb.  180  (82  N.  W.  377). 

8.    (1895).   To  constitute  a  good  defense, 
that  another  action  Is  pending  in  the  same 
court.  It  is  necessary  for  the  party  seeking 
the  abatement  of  the  present  action,  by  rea- 
son of  the  pendency  of  that  already  com- 
menced, to  plead  and  prove  the  connection 
of  the  former  action  to  the  same  subject- 
matter,  the  relations  of  the  parties  therein 
to  be  the  same  as  that  in  the  case  In  which 
the  plea  Is  interposed,  and  that  the  relief 
■ought  is  practically  identical  with  that 
sought  in  the   second  action,   afonroe  v. 
Reid,  46  Neb.  316  (64  N.  W.  983). 

9.  (1901.)  To  constitute  a  defense  of 
mother  action  pending,  defendant  must 
plead  and  prove  that  the  two  causes  of  ac- 
tion are  Identical.  Metcalf  v.  Bockoven,  62 
Neb.  877  (87  N.  W.  1065). 

10.  (1901.)  To  abate  a  suit  because  of 
the  pendency  of  another  action,  it  must  ap- 
pear that  the  subject-matter  Is  so  far  identi- 
cal that  a  recovery  In  one  action  would  bar 
a  recovery  in  the  other.  Metcalf  v.  Bock- 
oven, 1  Unot.  822  (96  N.  W.  406). 

•  Action  of  different  Jurisdiction. 

11.  (1901.)  Where,  pending  an  action 
to  recover  a  debt  secured  by  mortgage, 
pUutlff  sues  in  equl^  in  a  federal  court  to 
enforce  hie  lien,  as  authorized  by  section 
848  of  the  code,  the  pendency  of  the  equity 
action  did  not  work  the  abatement  of  the 
wit  at  law.  Qameau  v  Kendall,  61  Neb. 
M6  (85  N.  W.  291). 

-  Sufficiency  of  proof. 

12.  (1897  )  A  plea  of  another  suit  pend- 
Ii>S  Is  not  sustained  by  proof  of  an  order 
dismissing,  without  prejudice,  a  former  suit 
M"  the  same  cause  of  action,  and  of  the  fil- 
ing by  plaintiff  of  a  motion  for  a  new  trial 
upon  which  no  action  has  been  taken. 
Council  Blufft  Savings  Bank  v.  Griswold, 
60  Neb.  753  (70  N.  W.  376). 

—  —  necessity,  mode,  and  waiver  ot  ob- 
jection. 

13.  (1892.)  The  objection  that  aBotber 
suit  is  pending  must  be  raised  by  proper 
pleadings,  or  it  will  be  waived.  Oregory  v. 
Kenyan.  34  Neb.  640  (52  N.  W.  685.) 

14.  (1894.)  An  objection  on  the  ground 
that  there  is  another  action  pending  for  the 
iBinfl  cause  must  be  made  before  a  trial  on 


the  merits  or  it  will  be  waived,  amith  v. 
Sfiauldlng,  40  Neb.  339  (58  N.  W.  952). 

Mianomer  of  plaintiff. 

15.  (1884.)  An  objection  to  the  name  in 
which  plaintiff  brings  suit  must  be  raised 
by  a  plea  In  abatement  Bmelt  v.  Knapp,  16 
Neb.  53  (20  N.  W.  20). 

IHsability  of  party  pending  suit. 

16.  (1904.)  Section  45  of  the  code  ex- 
pressly enacts  that  an  action  shall  not  abate 
by  reason  of  the  disability  of  a  party 
happening  during  its  pendency.  In  such 
cases  a  duty  devolves  upon  the  court  to  take 
such  steps  as  shall  become  necessary  to 
protect  and  preserve  the  rights  of  the  in- 
capacitated party.  Simmons  v,  Kelsey,  72 
Neo.  534  (101  N.  W.  1). 

Transfer  of  title,  right  or  Interest 

Effect  of  repeal  of  statute,  see  Statutes, 
S§  286-290. 

•  In  general. 

(1882.)    In  case  of  a  transfer  of  in- 


17. 


terest  during  the  pendency  of  a  suit,  the  ac- 
tion may  be  continued  In  the  name  of  the 
original  party,  or  the  court  may  allow  the 
person  to  whom  the  transfer  la  made  to  be 
substituted.  This  substitution  may  be  made 
as  often  as  there  is  a  transfer  of  interest. 
Temple  v.  Smith,  13  Neb.  513  (14  N.  W.  527). 

17«.  (1908.)  The  insolvency  of,  and  the 
appointment  of  a  receiver  for,  the  original 
plaintiff,  who  has  assigned  the  cause  of  ac- 
tion prior  to  the  appointment  of  a  receiver 
and  since  the  action  was  begun,  does  not 
prevent  the  prosecution  of  the  action  In  the 
name  of  the  original  plaintiff.  McCague 
Savings  Bank  v.  Croft,  80  Neb.  702  (115  N 
W.  315). 

176.  (1908.)  Where  the  transfer  of  the 
subject  of  an  action  is  made  by  the  plaintiff 
during  its  pendency,  the  action  may  be  pros- 
ecuted for  the  benefit  of  the  assignee  in  the 
name  of  the  original  plaintiff,  such  party  re- 
maining in  esse.  McCague  Savings  Bank  v. 
Croft.  80  Neb.  702  (115  N.  W.  315). 

18.  (1900.)  Under  the  provisions  of  sec- 
tion 45  of  the  code  a  party  may  continue  as 
plaintiff  and  prosecute  to  final  judgment 
after  having  transferred  his  interrat  pend- 
ing the  litigation.  Schahery  v.  McDonald, 
60  Neb.  493  (83  N.  W.  737). 

—  Dissolution  of  partnership  or  corpo- 
ration. 

19,20.  (1902.)  A  cause  of  action  In 
favor  of  a  copartnership  against  a  sheriff 
and  his  bondsmen  to  recover  the  penalty 
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IHVTided  by  section  34,  chapter  28,  Com- 
piled Statutes,  does  not  abate  by  the  dis- 
solution of  the  copartnership,  but  survives 
to  the  individual  members  of  such  coparty 
nershlp.  O'Shea  v.  Eavanaugh,  66  Neb.  639 
(91  N.  W.  578). 

21.  (1900.)  Under  section  63,  chapter 
16,  Compiled  Statutes,  a  suit  does  not  abate 
by  the  dissolution  of  a  corporation  plaintiff 
or  defendant  organized  under  the  laws  of 
this  state.  Schmitt  n  Bro.  Co.  v.  Mahoney, 
CO  Neb.  20  (82  N.  W.  99). 

 —  Termination  of  term  of  office. 

22.  (1889.)  An  answer,  in  an  action 
against  a  county  clerk  to  compel  a  report  as 
to  certain  fees  collected,  setting  up  a  termi- 
nation of  his  term  of  office,  does  not  state  a 
lefense.  State,  ex  rel.  Franklin  County,  v. 
Cole,  25  Neb.  342  (41  N.  W.  245). 

— —  Bemoval  or  discharge  of  adminis- 
trator. 

23.  (1901.)  An  action  does  not  abate  by 
the  removal  or  discharge  of  an  administrator 
as  party  plaintiff  durlqg  Its  pendency. 
Edney  v.  Baum.  2  Unof.  1T6  (96  N.  W.  167). 

Death  of  party,  in  generaL 

Death  of  parties  after  submission  on  ap- 
peal, see  Appeal  and  Error,  §§599-601. 

Death  of  partner  as  abating  action 
against   firm,   see  Partnership,   §§  171,172. 

24.  (1882.)  If  on  the  death  of  a  party, 
a  cause  survived  to  or  against  some  other  of 
the  parties  the  action  does  not  abate  as  to 
the  survivors.  Fox  v.  Ahhott,  12  Neb.  328 
(11  N.  W."303). 

 Plaintiff. 

25.  (1902.)  By  virtue  of  section  455, 
code  of  civil  procedure,  an  action  under  sec- 
tion 11,  chapter  91a,  Compiled  Statutes, 
would  not  completely  abate  on  the  death  of 
the  plaintiff,  but  could  be  revived  and  main- 
tained by  his  personal  representative.  Cle- 
land  V.  Anderson,  66  Neb.  252  (92  N.  W. 
306). 

26.  (1900.)  A  pending  action  for  per- 
sonal Injuries  does  not  abate  by  the  death 
of  the  pialntllT.  Webster  v.  City  of  Hast- 
ings, 59  Neb.  563  (81  N.  W.  510). 

27.  (1877.)  Where  upon  the  death  of  a 
plaintiff  there  Is  an  order  of  revivor  in  the 
name  of  the  administrator  duly  entered,  the 
failure  of  the  clerk  to  change  the  title  of  the 
case  accordingly  is  not  fatal  to  the  Judgment 
subsequently  rendered.  This  is  a  mistake 
that  may  be  remedied  on  motion,  even  after 
Judgment   Brandt  v.  Albers,  6  Neb.  504. 


28.  (1906.)  When  the  sole  platatlff  in 
an  action  dies,  the  effect  is  to  'suspend 
further  proceedings  until  the  action  has 
been  revived  in  the  name  of  the  legal  repre- 
sentative:* of  the  deceased.  Street  v.  Smith, 
76  Neb.  434  (106  N.  W.  4.72). 

—  Defendant. 

29.  (1878.)  An  a?t!on  pending  against 
a  deceased  person  at  the  time  of  his  death, 
may,  If  the  caus^  of  action  survive,  be  prose- 
cuted to  final  judgment;  and  the  executor, 
administrator,  or  heir  may  be  admitted  to 
defend  the  same-  Gillette  v.  Morrison,  7 
Neb.  263. 

30.  (1878.)  WI:ere  it  is  sought  to  revive 
an  action  after  the  death  of  defendant  the 
only  question  at  issue  are,  First,  the  death 
of  defendant,  and  Second,  the  substitution  of 
the  administrator  and  heirs  of  the  estate. 
If  the  cause  of  action  survives,  the  court 
cannot  Inquire  into  the  merits.  Otllette  v. 
Morrison,  7  Neb.  263. 

31.  (1901.)   Seld,  In  the  present  case, 
that  the  petitioner  is  entitled  to  have  the  , 
action  revived  In  his  name  as  the  lawful  rep- 
resentative of  the  deceased  plaintiff.  Hay- 
den  V.  Huff,  62  Neb.  375  (87  N.  W.  184). 

32.  (1902.)  An  administration  of  the 
estate  in  accordance  with  law  must  be  pro- 
cured if  it  is  desired  to  carry  on  litigation 
after  defendant  dies  intestate.  Buck  v. 
Hogeboom,  63  Neb.  672  (88  N.  W.  857). 

Death  of  father  to  whom  liquor  furnished. 

33.  (1879.)  The  death  of  a  husband  and 
father  does  not  cause  an  action  for  loss  of 
the  means  of  support,  against  a  saloon- 
keeper, to  abate.  Roose  v.  Perkins.  9  Neb. 
304  (2  N.  W.  715;  31  Am.  St  Rep.  409). 

BeriTal  of  aettomi. 

Survival  of  action  for  causing  death,  tee 
Death,  §§  13-16. 

Revivor  of  action  to  quiet  title,  see.  Quiet- 
ing Title,  §§  59. 

——Bight  of  revival  in  general. 

34.  (1878.)  The  right  to  revive  an  action 
is  not  dependent  on  the  discretion  of  the 
court  or  Judge  making  the  order,  but,  under 

the  conditions  and  within  the  time  limited 
by  statute,  is  a  matter  of  right.  Gillette  v. 
Morrison,  7  Neb.  263. 

35.  (1901.)  The  right  to  revivor  under 
the  provisions  of  section  46  of  the  code  rests 
In  the  exercise  of  a  sound  discretion  by  the 
trial  court,  governed  by  equitable  prin?iple3. 
which   requires   reasonable   diligence  and 
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8004  taltb  on  the  part  of  those  inTOktng  Its 
action;  the  right  to  revlTal  to  he  granted  or 

retuBed  according  to  the  circumstances  and 
nature  of  the  case.  Hayden  v.  Huff,  62  Neb. 
876  (87  N.  W.  184). 

36.  (1902.)  There  la  no  authority  under 
ttUe  13  ol  the  code  of  civil  procedure  for  the 
Bubstltution  of  the  legal  represenutlve.  or 
BUccesBor,  of  a  deceased  suitor  at  the  In- 
stance of  a  litigant  having  no  Interest  In  the 
controversy  adverse  to  that  of  the  party  who 
died.  Jamaon  v.  Bartlett,  63  Neb.  638  (88 
N.  W.  860). 

—Persons  who  may  reTiTO. 

37.  (1901)  When  one  of  several  plaln- 
tilft  In  error  dies  the  right  to  have  an  er- 
roneous Judgment  against  all  of  them  re- 
versed attaches  to  the  survivors.  Jameton  v. 
Bartlett,  63  Neb.  638  (88  N.  W.  860). 

38.  (1892.)  Where,  pending  an  action  to 
set  aside  a  deed  to  real  estate,  and  to  quiet 
title,  the  plaintiff  dies  Intestate,  the  action 
may  be  revived  and  continued  In  the  names 
of  the  heirs  at  law  of  such  deceased  person. 
Rakes  V.  Brown,  34  Neb.  304  (51  N.  W.  848). 

39.  (1907.)  A  cause  of  action  by  a  hus- 
band for  a  loss  of  services  and  expenditures 
for  medical  attendance,  etc.,  occasioned  by  a 
negligent  and  wrongful  Injury  to  his  wife, 
is  one  which  survives  an,d  la  assignable. 
Forbet  V.  City  of  Omaha,  79  Neb.  6  (112  N. 
W.  326). 

 Necessity  of  rovlvaL 

40.  (1898.)  Where  a  party  dies  after  a 
judgment  has  been  rendered  against  htm,  his 
administrator  may  prosecute  error  without 
procuring  an  order  reviving  the  action  In  his 
name.  Webster  v.  City  of  Hastinga,  56  Neb. 
245  (  76  N.  W.  565). 

41.  (1902.)  Where  one  of  several  plain- 
tiffs or  defendants  dies,  in  an  action  pending 
in  this  court  on  error,  the  right  of  action. 
If  it  survives  to  or  against  the  remaining 
jl^jes,  may  be  enforced  without  bringing 
J.  representative  or  succeesor  of  the  iB- 
^«ed  party  Into  the  case.  Jameson  v.  Bart- 
JJT,  63  Neb.  638  (88  N.  W.  860). 

42.    (1904.)    If  the  plAlntlfE  In  an  action 
die  after  Judgment,  hut  before  satisfaction 
thereof,  do  valid  execution  cam  he  had  upon 
the  property  of  the  Judgment  defendant  until 
the  Judgment  has  been  revived  In  the  manner 
ptovided  tor  in  section  472  of  the  code.  Vogt 
«•  Dofly,  70  Neb.  81S  (98  N.  W.  81). 
■  ■  —Time  for  rerivaL 

48.  (1901.)   The  UmlUtlon  of  the  statute 
u  to  time,  contained  in  the  proTialona  for 


summary  proceedings  to  rerlTe  an  action  on 
a  conditional  order,  does  not  apply  to  pro; 
ceedlngs  for  revivor  under  the  provisions  of 
section  45  of  the  code.  Hayden  v.  Huff,  63 
Neb.  375  (87  N.  W.  184). 

44.  (1901.)  If  an  action  la  not  revlvH 
within  one  year  from  the  time  an  order  of 
revivor  might  have  been  first  made,  and  this 
fact  Is  made  to  appear  by  affidavit.  It  Is  made 
the  duty  of  the  court  In  which  the  action  Is 
pending  to  strike  It  from  the  docket.  Hay- 
den V.  HufT.  62  Neb.  375  (87  N.  W.  184). 

45.  (1901.)  Under  the  provisions  of  the 
code  entitled  "Revivor  of  Actions,"  sections 
456-470,  an  action  may  be  revived  in  the 
name  of  the  representatives  or  successor  in 
Interest  of  a  deceased  party  to  the  action,  on 
a  conditional  order,  without  the  consent  of 
the  adverse  party,  at  any  time  within  one 
year  from  the  time  when  the  order  might 
have  been  first  entered.  Hayden  v.  Huff,  62 
Neb.  375  (87  N.  W.  184). 

— — .„  Mode  and  proceedings  for. 

46.  (1892.)  The  mode  provided  by  UUe 
13  of  civil  code,  for  reviving  actions  by  con- 
ditional order  of  revivor.  Is  not  exclusive. 
Section  45  of  the  code  confers  authority  upon 
the  court  to  allow  the  action  to  be  prosecuted 
by  or  against  the  representatives  or  suc- 
cessors tn  interest  of  a  deceased  party.  For 
this  purpose  supplemental  pleadings  may  be 
filed  and  summons  served  as  in  the  com- 
mencement of  an  action.  Rakes  v.  Brotcn. 
34  Neb.  304  (51  N.  W.  848). 

47.  (1898.)  Service  of  a  conditional 
order  of  revivor  must  be  made  In  the  same 
manner  as  a  summons,  and  It  seems  that 
service  upon  the  attorney,  of  record  Is  In- 
sufltclent  unless  a  summons  may  he  so 
served.  Missouri  P.  R.  Co.  v.  Fox,  66  Neb. 
746  (77  N.  W.  57). 

48.  (1901.)  By  section  45  of  the  code, 
where  the  cause  of  action  survives,  the  court 
may  allow  the  action  to  continue  by  or 
against  the  representatives  or  successor  In 
Interest  by  the  filing  of  supplemental  plead- 
ings and  the  service  of  summons,  as  in  the 
commencement  of  an  action.  Hayden  v. 
Huff,  62  Neb.  375  (87  N.  W.  184). 

49.  (1901.)  The  sumniary  mode  pointed 
out  In  code  of  civil  procedure,  sections  456- 
460,  for  the  revivor  of  an  action  is  not  ex- 
clusive. Hayden  v.  Huff,  62  Neb.  375  (87 
N.  W.  184). 

60.  (1902.)  The  serving  of  the  condi- 
tional order  of  revivor,  confers  Jurisdiction 
upon  the  subetltuted  par^.  Link  v.  Reeves, 
63  Neb.  424  (88  N.  W.  670). 
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51.  ( 1906. )  Where  the  beneficiary  Is 
made »  coplalatlfl  with  the  truatee  In  a  fore- 
closure action,  and  dies  while  the  suit  1b 
pending,  irregularity  or  error  Id  reviving  the 
suit  In  the  name  of  his  administrator  Is  with- 
out prejudice  to  further  proceedings  In  the 
case,  as  he  was  not  a  necessary  party  plain- 
tiff. Abrama  v.  Taintor,  76  Neb.  109  (107  N. 
W.  225). 

 Order  of  reTival  tm  res  adjudicata. 

62.  (1877.)  The  statute  provides  the 
mode  and  regulates  the  practice  in  cases  of 
revivor  of  actions,  and  the  judgment  or  final 
order  of  revivor  under  the  mode  prescribed, 
unless  reversed  or  vacated  on  error.  Is  con- 
clusive, and  cannot  be  reviewed  on  the  sub- 
sequent trial  of  the  cause.  Hendrix  v.  Rie- 
man,  6  Neb.  S16. 

53.  (1877.)  When  an  action  has  been  re- 
vived, a  plea  ne  ungues  administrator  subse- 
quently pleaded,  is  bad,  and  may  be  treated 
as  surpluaaee.  Hendrix  v.  Rieman,  6  Neb. 
516. 

64.  (1898.)  Where  revivor  of  an  action 
is  sought  by  conditional  order,  the  hearing 
in  pursuance  thereof  is  the  proper  occasion 
to  try  the  right  of  the  successor,  and  by  the 
absolute  order  the  matter  becomes  res  judi- 
cata, and  cannot  be  retried  with  the  case  on 
its  merits.  Missouri  P.  R.  Oo.  v.  Fox,  56 
Neb.  746  (77  N.  W.  57). 

 Proceedings  after  revival. 

55.  (1898.)  When  a  cause  has  been  re- 
vived by  conditional  order  duly  made  abso- 
lute, It  is  not  essential  that  amended  or  sup- 
plemental pleadings  be  filed  alleging  the  ca- 
pacity of  the  new  party,  as  such  averments 
would  not  be  traversable  and  the  fact  already 
appears  of  record.  For  the  same  reason  It  Is 
proper  to  refuse  the  adverse  party  leave  by 
supplemental  pleadings  to  tender  an  issue 
based  on  the  matter  of  revivor.  Missouri  P. 
R.  Co.  V.  Fox,  56  Neb.  746  (77  N.  W.  57). 

56.  (1902.)  Where  a  cause  Is  properly 
revived  in  this  court  in  the  name  of  the  ad- 
ministrator of  a  deceased  defendant  In  error, 
no  summons  in  error  Is  required  to  be  served 


upon  that  administrator.  Link  v.  Reev^,  63 
Neb.  424  (88  N.  W.  670). 

 Waiver  of   servioa   of  conditional 

order. 

57.  (1898.)  A  failure  to  serve  a  condi- 
tional order  of  revivor  goes  only  to  the  Juris- 
diction of  the  person,  and  is  waived  by  a 
voluntary  general  appearance.  Missouri  P. 
R.  Co.  V.  Fox,  56  Neb.  746  (77  N.  W.  57) . 

58.  (1900.)  Issuance  of  summons  or  con- 
ditional order  of  revivor  held  waived  where 
defendant  filed  objection  to  the  substitution. 
Schaberg  v.  McDonald,  60  Neb.  493  (83  N. 
W.  737). 

Bevlval  In  supreme  court. 

59.  (1900.)  The  provisions  of  the  code 
relative  to  abatement  and  revivor  of  actions 

are  applicable  to  causes  brought  to  the  su- 
preme court.  Schmitt  <E  Bro.  Co.  v.  Ma- 
honey,  60  Neb.  20  (82  N.  W.  99). 

60.  (1905.)  When  a  county  Judge  dies 
pending  a  proceeding  acalnst  him  in  tbe 
nature  of  an  information  In  guo  warranto  for 
the  alleged  usurpation  of  functions  and  pow- 
ers In  excess  of  the  Jurisdiction  conferred 
upon  him  by  law,  his  successor  In  ofllce  can- 
not, upon  motion  of  the  relator,  be  substi- 
tuted as  respondent  in  his  stead  after  the 
cause  has  proceeded  to  Judgment  In  the  dis- 
trict court,  and  while  It  Is  pending  In  the 
supreme  court  on  petition  In  error.  State 
V.  aower,  73  Neb.  304  (102  N.  W.  674). 

Bevlval  in  Justice  court. 

61.  (1885.)  The  provisions  of  the  code 
for  the  revival  of  actions  and  Judgments  ap- 
ply to  actions  before  Justices  of  the  peace. 
Miller  V.  Curry,  17  Neb.  321  (22  N.  W.  659). 

ABDUCTION. 

See  Kidnaping. 

ABETTOR. 

Liability  for  assault,  see  Assault  omf 

Battery.  %%  6,  7. 

Liability  for  crime,  see  Criminal  Law, 
§8  42-47. 

To  conversion,  see  Trover  and  Conver- 
sion, 81 17,  18. 


A  ORTION. 


statutory  provisions. 

1.  (1907.)  The  words,  "at  any  sta^e  of 
utero-gestation"  as  used  in  section  6  of  the 
criminal  code,  defined,  and  held  to  mean  "at 
any  stage  of  pregnancy."  Edvxtrdt  v.  State, 
79  Neb.  251  (112  N.  W.  611). 


Accessories. 

2.  (1895.)  One  who  induces  a  pbysician 
to  procure  an  abortion  on  a  woman  and 
makes  all  preliminary  arrangements  is  an 
accessory  to  the  crime  and  liable  therefore, 
even  though  he  took  no  actual  part  in  it. 
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Dixon  V.  State,  48  Neb.  298  (64  N.  W. 
9fil>. 

Eridence. 

Effect  of  testimony  of'  witness  differing 
from  that  given  on  preiiminary  hearing,  see 
WUnettea,  H  396-399. 

3.  (1895.)  Where  defendOLnt  in  a  prose- 
cution for  abortion  testifies  in  chief  that  his 
a:^uaintance  with  the  woman  was  not  inti- 
mate, it  may  be  shown  by  blm,  on  croBs-ex- 
amination,  that  he  had  been  criminally  inti- 
mate with  her.  Dixon  v.  State,  46  Neb.  298 
(64  N.  W.  961). 

4.  (1907.)  In  a  prosecution  for  homicide 
for  procuring  an  abortion,  a  dying  doclara- 
tion  of  tbe  deceased,  in  which  she  describes 
tlie  defendant  as  having  performed  the  opera- 
tion, together  with  evidence  of  a  confession 
made  by  defendant  upon  his  arrest,  and  also 
tbe  flndlni;  of  Instmments  in  his  valise  when 
be  was  arrested,  sustains  a  conviction.  Bd- 
tuarit  V.  BtiUe.  79  Neb.  251  (112  N.  W.  611). 


5.  (1907.)  Tn  a  prosecution  for  homicide 
in  procuring  an  abortion  under  section  6  of 
the  criminal  code,  dying  declarations  of  the 
deceased  may  be  admitted  In  evidence,  under 
the  same  conditions  and  limitations  as  in 
prosecutions  for  murder  or  manslaughter. 
Edward*  v.  State,  79  Neb.  251  (112  N.  W. 
611). 

ABSCONDINQ. 

Grounds  for  attachment,  see  Attachment, 
IS  2fr^0. 

ABSENC& 

Ground  for  attachment,  see  Attachment, 
81 26-30. 

Of  counsel  and  ground  for  continuance, 
see  Continuance,  |8  8,  9. 

Affidavit  for  continuance  for  absence  of 
witness,  see  Continuance  II 34-49. 

Continuance  for  absoice  of  evidence,  see 
Continuance,  160. 
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Abstimcter's  bond. 

1.  (1896.)  The  bond  required  by  section 
65,  chapter  73,  Compiled  Statutes,  Is  de- 
signed as  security  for  those  who  may  be 
damaged  through  the  negligence  or  Inefflcl- 
ency  of  abstracters.  Thonuu  v.  Carson,  46 
Neb.  765  (65  N.  W.  899). 

2.  (1898.)  The  statute  relating  to  bond- 
ed abstracters.  Compiled  Statutes  1897, 
diapter  73.  sections  65-69,  was  intended  to  ex- 
tend tbe  liability  of  alstracters  beyond  the 
Ihnits  fixed  by  the  common  law.  Gate  City 
AJtttract  Co.  V.  Pott,  56  Neb.  742  (76  N.  W. 
471). 

UftbUity  of  abstracter. 

S.  (1898.)  An  abstracter  of  title  is  liable 
to  a  person  for  wbom  he  or  It  has  prepared 
ud  fnmiriied  an  abstract  of  title  to  property 
for  the  damages  suffered  by  such  person  in 
consequence  of  an  omission  to  notice  In  the 
atstract  an  Incumbrance  against,  or  matter 
which  affects,  the  title.  Security  Abstract 
Title  Co,  V.  Longacre,  66  Neb.  469  (76  N.  W. 
1073). 

(-  (1898.)  One  who  purchases  real  estate 
OD  the  faith  of  a  certificate  of  title  furnished 
10  his  vendor  by  a  bonded  abstracter  may 
maintain  as  action  for  damages  grounded  on 
the  failure  of  the  abstracter  to  make  a 
proper  search  and  true  cerUflcate.  QateCitv 


Abatract  Co.  v.  Post,  55  Neb.  742  (76  N.  W. 
471). 

6.  (1898.)  It  Is  no  defense  in  an  action 
by  an  administrator  against  an  abstracter  to 
recover  damages  accrued  by  reason  of  a  de- 
tect In  an  abstract  prepared  by  him,  on  tha 
faith  of  which  the  plaintiff  testator  3>ur 
chased  land  against  which  there  was  a  de> 
cree  of  sale  to,  that  the  administrator  al- 
lowed a  sale  of  tbe  property  for  a  sum  less 
than  the  amount  of  the  lien  foreclosed.  Se- 
curity Abstract  Title  Co,  v.  Longacre,  56  Neb. 
469  (76  N.  W.  1073). 

6.  (1896.)  T.,  the  plaintiff,  purchased  a 
real  estate  mortgage  relying  upon  the  certi- 
ficate accompanying  an  abstract  of  title.  In 
which  it  was  recited  that  C,  the  abstracter, 
had  carefully  examined  the  records  of  the 
office  of  the  county  clerk,  the  clerk  of  the 
district  court,  and  county  treasurer;  and 
that  there  were  of  record  In  said  offices  no 
liens  upon  the  property  described  except  as 
In  said  abstract  mentioned.  '  Held.  That  C.  Is 
not  liable  on  his  bond  on  account  of  tbe 
omission  from  said  abstract  of  a  prior  mort- 
gage upon  the  property  conveyed,  then  ot  rec- 
ord in  the  office  of  the  register  of  deeds. 
Thomas  V.  Carson,  46  Neb.  766  (65  N.  W 
899). 

7.  (1896.)  m  an  action  on  an  alntracter's 
bond  for  damages  for  knowingly  omitting  a 
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prior  mortgage,  the  fact  that  the  omlBsion  of 
the  prior  mortgage  was  the  result  of  a  con- 
spiracy between  C,  the  abstracter,  E.,  the 
mortgagor,  and  P.,  to  whom  the  subsequent 
mortgage  was  given,  hetd,  not  material,  since 
the  certificate  relied  upon  by  the  plaintiff  im- 
parted notice  of  C.'B  engagement  and  the' 
extent  of  the  liability  assumed  by  him. 
Thomas  v.  Carson,  46  Neb.  765  (65  N.  W. 
899  J. 

Bight  of  purchaser  to  rely  on  abstract. 

8.  (1895.)  An  intending  purchaser  or 
mortgagee  of  real  estate  relies  and  acts  upon 
the  recitals  of  an  abstract  made  of  (.ae  title 
to  such  real  estate  at  his  peril,*  and  is 
charged  with  notice  of  the  actual  condition 
of  the  records.  Bice  w.  Winters,  46  Neb.  517 
(63  N.  W.  830). 

9.  (1901.)  Whether  In  matters  pertain- 
ing to  the  title  of  real  estate  a  person  may 
rely  on  an  abstract  of  title  duly  inade  and 
certified  without  making  an  examination  of 
the  public  records  In  order  to  free  himself 
from  the  charge  of  culpable  neglect,  when 
relief  is  asked  in  a  court  of  equity  on  the 
ground  of  mistake,  quaere.  Peters  v.  Buff, 
63  Neb.  99  (88  N.  W.  179). 

ABUSE  OF  PROCESS. 

See  Process,  §§  248-253. 

ABUTTING  OWNERS. 
Liability  for  public  improvements,  see 
Municipal  Corporationa,  VII,  D. 


Compensation  for  taking  property  for  pub- 
lic use,  see  Eminent  Domain,  {$76-78;  117- 
126. 

Consent  of,  to  construct  street  railroad, 
see  Street  Railroads,  H  1.  la. 

Duty  to  repair  sidewalks,  see  Municipal 

Corporations,  §§660-665. 

•  Rights  in  street,  see  Municipal  Corpora- 
tiona, IX,  A. 

Rights  in  public  roads,  see  Highway,  1,  X>. 

ACCEPTANCE. 

Of  draft  or  order,  see  Bills  and  Notes, 
H  17-29. 

Necessity  for  acceptance  of  offer,  see 
Contracts,  §S  19-24. 

Of  chattel  mortgage,  see  Chattel  Mort- 
gages. %i  42.  43. 

Of  benefits  as  estoppel,  see  Estoppel, 
a  105-115. 

Of  security  as  waiver  oC  mechanics'  lien. 

see  Mechanics'  Lien,  §§  218-227. 

Of    service    of    process,    see  ProcesSt 

|§  83,  84. 

Of  chattels  by  buyer,  see  Saies,  §§  164-160. 

Of  offer  of  comiH-omlse,  see  Compromise 

and  Settlement,  S§  3-4. 

Pf  tender,  see  Tender,  8S  22-24. 
Of  offer  to  sell  real  property,  see  Vendor 
and  Purchaser,  SI  3-14. 


Cbosb  Reperehce. 
Intermingling  of  goods,  see  Confusion  of 
Cfoods. 

1.  (1890.)  The  doctrine  of  accession  of 
property  applies  where  one  has  wilfully,  as 
a  trespasser,  taken  the  property  of  another, 
and  altered  it  In  substance  or  form  by  his 
own  labor.  Where,  however,  the  appropria- 
tion was  through  a  mistake  of  fact,  and 
labor  has  been  expended  upon  It  which  con- 
verts It  into  something  very  different  from 
the  original  article  and  greatly  increases  Its 
value,  and  the  value  of  the  original  article 
is  Insignificant  In  comparison  with  the  new 
product,  the  title  to  the  property  In  its  eon- 
verted  form  will  pass  to  the  person  who  has 
thus  expended  bis  labor,  the  original  owner 
to  recover  the  value  of  the  original  article. 
Baker  v.  Meisch.  29  Neb.  227  (45  N.  W.  686). 


ACCESSION. 

ACCESSORIES. 

To  larceny,  see  Larceny,  S  26. 
To  embezzlement,  see  Embezzlement,  }  10. 
Liability  for  crime,  see  Criminal  Late, 

§§  48,  49. 

To  murder,  see  Homicide,  §5  25-28. 
Proof  and  variance,  see  Indictment  and 

Information,  §§130,  131. 

Conviction  of  when  charged  as  principal, 
see  Indictment  and  Infwmation,  It  140-142. 

ACCIDENT. 

Accident  insurance,  see  Insurance. 
Cause  of  death,  see  Death. 
Ground  for  new  trial,  see  2Tew  Trial,  II,  O. 

ACCOMPLICES. 

See  Criminal  Law. 
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ACCORD  AND  SATISFACTION. 
ANALYSIS. 

Execution  of  accord  and  aatlsfaetlon,  1 1. 

Acceptance  of  conditional  offer,  SS2,  3. 
Consideration,  §§4-9. 

Fart  payment  of  liquidated  claim,  U  10-22. 
Mistake  in  adjustment  of  demand,  §  23. 
SatiBfaction  by  one  Joint  wrongdoer,  S  24. 
Effect  of  pl«iding  aettlament  as  a  def anae,  S  25. 
Pleading,  88S6-28. 
Evidence,  §§^-35. 
Instructions,  $  36. 
Review,  H  37,  38. 


Crors  Refrre^ces. 
See,  also,   Compromise  and  Settlement; 
Payment;  Release. 

Payment  of  particular  kinds  of  obligations, 
Bee  specific  topics. 

Execution  of  accord  and  satisfaction. 

1.  (1902.)  Where  parties  enter  into  an 
asreement  whereby  the  one  agrees  to  pay, 
and  the  other  to  accept,  a  certain  sum  In  full 
satisfaction  and  discharge  of  a  disputed 
claim  urged  by  the  latter  against  the  former, 
such  agreement  constitutes  a  valid  contract 
between  the  parties-  Mwiilon  Engine  A 
Thresher  Co.  v.  Proutj/,  65  Neb.  496  (91  N. 
W.  384), 

- .       Acceptance  of  conditional  offer. 

2.  11896.)  A  being  indebted  to  B  In  an 
uncertain  amount  sent  to  the  C  bank  the 
amount  wnlch  A  conceded  to  be  due,  with  in- 
struci-ions  to  pay  the  sum  to  B  but  only  In 
full  settlement,  and  on  his  signing  a  receipt 
to  that  effect  B,  protesting  that  more  was 
due,  accepted  the  money  and  signed  the  re- 
ceipt, but  caused  the  bank  to  send  back,  ac- 
companying the  receipt,  a  letter  declaring 
that  he  only  received  the  money  on  account 
and  not  In  settlement.  Held,  that  by  receiv- 
ing tne  money  he  had  accepted  the  condition 
on  which  It  was  tendered,  and  that  his  pro- 
test availed  nothing.  The  terms  of  the  re- 
ceipt and  the  refusal  of  the  bank  to  pay  the 
money  except  upon  his  signing  It  were  notice 
to  him  that  the  bank  had  no  authority  to  pay 
It  except  on  the  condition  that  it  should  be 
received  in  full  settlement.  Treat  v.  Price, 
47  Neb.  87S  (66  N.  W.  834). 

3.  (1896.)  Where  a  certain  sum  of  money 
la  tendered  by  a  debtor  to  a  creditor  on  the 
ooBdltUm  that  he  accept  it  in  full  satisfac- 


tion of  his  demand,  the  sum  due  being  Id  dis- 
pute, the  debtor  must  either  refuse  tin 
tender  or  accept  it  as  made,  subject  to  the 
condition.  If  he  accepts  it.  he  accepts  th" 
condition  also,  notwithstanding  any  protest 
he  may  make  to  the  contrary.  Treat  v. 
Price,  47  Neb.  875  (66  N.  W.  834). 

Consideration. 

4.  (1896.)  If  a  consideration  la  neces 
sary  to  sustain  a  settlement  made  by  thi 
payment  and  receipt  in  full  satisfaction  of 
the  sum  which  the  debtor  admits  to  be  due. 
It  Is  found  In  the  fact  that  the  creditor  b>' 
accepting  such  sum  thereby  avoids  the  delay, 
expense,  and  labor  of  an  accounting,  an. 
avoids  threatened  litigation.  Treat  v.  Price. 
47  Neb,  875  (66  N.  W.  834). 

5.  (1896.)  The  fact  that  the  sum  paid  in 
settlement  of  an  unliquidated  demand  is  only 
the  amount  that  the  debtor  concedes  to 
be  due  does  not  Invalidate  the  settlement. 
Treat  v.  Price,  47  Neb.  875  (66  N.  W.  834). 

6.  (1902.)  If  an  agreement  for  satisfac- 
tion and  discharge  of  a  disputed  claim  con- 
templates the  surrender  of  evidence  of  In- 
debtedness, on  the  part  of  the  creditor,  ou 
payment  of  the  amount  agreed  upon.  In  an 
action  9n  such  contract,  the  creditor  Is  en- 
titled to  recover  on  a  showing  of  readiness 
and  willlngneBs  to  perform  his  part  of  such 
contract.  MassiUon  Engine  ft  Thresher  Co. 
V.  Prouty.  65  Neb.  496  (91  N.  W.  384). 

7.  (1904.)  That  it  is  uncertain  which  ot 
two  parties,  both  of  whom  deny  liability,  is 
liable  for  a  debt  of  a  fixed  and  certain 
amount.  Is  a  sufficient  consideration  to  sup- 
port a  settlement  between  one  of  such  par- 
ties and  the  creditor,  whereby  the  creditor 
accepts  a  part  ot  the  amount  due  In  dls- 
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charge  of  the  debt.  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Brown,  70  Neb.  696  (97  N.  W.  1038). 

8.  (1904.)  An  accord,  even  between  the 
plaintiff  and  a  third  party,  as  to  the  subject- 
matter  of  an  action,  and  a  satisfaction  mov- 
ing from  such  third  party  to  the  plaintiff,  are 
available  in  bar  of  the  action,  If  th«  defend- 
ant has  authorised  or  ratified  the  sattlement 
Chicago,  R.  I.  rf  P.  R,  Co.  v.  Brown,  70  Neb. 
C9G  (97  N.  W.  1038). 

9.  (1905.)  An  accord  to  be  good  must  be 
in  full  aatisfactioa  and  must  be  executed.  A 
promise  to  execute  or  to  perform  at  a  future 
time  would  not  support  the  plea  of  ac- 
cord and  satisfaction.  Bankers  Union  of  the 
World  V.  Favalora,  78  Neb.  427  (102  N.  W. 
i013). 

Part  payment  of  liquidated  claim. 

10.  (1888.)  W.,  in  1883,  entered  the  serv- 
ice of  B.  *  B..  operators  of  a  mill,  as  a 
miller  and  mill  hand,  and  remained  in  their 
service  until  1886.  During  said  Ume  B.  A  B. 
moved  their  mill  to  another  place,  in  conse- 
quence of  which  the  same  was  not  operated 
during  a  period  of  from  one  to  two  months, 
and  during  which  time  W.  assisted  the  other 
workmen  in  making  such  removal ;  and  also, 
by  direction  of  one  of  the  partners,  worked 
for  a  time  at  getting  out  posts.  During  the 
whole  term  of  his  service,  W.,  every  Satur- 
day night,  with  the  knowledge  of  B.  &  B.,  en- 
tered hts  time  on  their  account  books  kept 
In  the  mill,  including  the  time  when  he  was 
engaged  In  removing  the  mill  and  getting 
ont  poats.  About  the  time  he  qnft  their  serr- 
Ice,  W.,  toegther  with  one  of  the  partners, 
examined  the  books  and  agreed  upon  a  sum 
or  balance  due  to  W.  In  an  action  by  W. 
against  BAB.  for  said  balance,  held,  that 
he  could  recover  against  the  firm  for  the 
whole  amount,  although,  as  between  the 
partners,  but  one  of  them  (J.  O.  B.)  should 
pay  for  the  time  W.  was  engaged  in  getting 
out  posts.  Brewer  v.  Wright,  25  Neb.  305 
(41  N.  W.  159). 

11.  (1894.)  A  compromise  of  honest 
differences,  whereby  a  less  sum  that  that 
claimed  has  been  paid  and  accepted  In  full  of 
plalntifTs  claim,  bars  the  right  of  plaintiff  to 
Ineist  upon  a  recovery  of  the  amount  origi- 
nally claimed  by  him.  Slade  v.  Swedeburg 
Elevator  Co.,  39  Neb.  600  (58  N.  W.  191). 

12.  (1896.)  The  word  "liquidated,"  when 
used  in  reapect  to  the  rule  that  an  accord 
and  satisfaction  discharges  an  unliquidated 
demand,  means  that  the  amount  due  has 
been  ascertained  and  agreed  upon  by  the  par 


ties  or  is  fixed  by  operation  of  law.  TCreat  v. 
Price.  47  Neb.  875  (66  N.  W.  834). 

13.  (1896.)  The  rule  that  where  a  cer- 
tain sum  is  due  from  one  to  another,  the 
payment  of  a  lesser  sum  Is  not  a  discbarge 
as  to  the  remainder,  though  the  parties  agree 
that  the  payment  Is  made  in  discharge  of  the 
entire  debt,  does  not  apply  to  an  unliquidated 
claim,  or  to  a  bona  fide  dispute  as  to  the 
amount  due.  Treat  v.  Price,  47  Neb.  875  (6fi 
N.  W.  834). 

14.  (1896.)  The  fact  that  the  sum  paid  In 
settlement  of  an  unliquidated  demand,  is 

only  the  amount  that  the  debtor  concedes  to 
be  due,  does  not  invalidate  the  settlement. 
Treat  v.  Price,  47  Neb.  876  (66  N.  W.  834>. 

16.  (1896.)  A  creditor  who  accepts 
money  tendered  by  the  debtor  uncondition- 
ally does  not  by  that  act  estop  himself  from 
maintaining  an  action  to  recover  any  further 
sum  that  may  be  due.  Beckman  v.  Birchard, 
48  Neb.  805  (67  N.  W.  784). 

16.  (1896.)  The  rule  that  where  a  cer- 
tain sum  is  due  from  one  to  another,  the 
payment  of  a  lesser  sum  is  not  a  discharge 
as  to  the  remainder,  though  the  parties  agree 
that  the  payment  is  made  in  discharge  of  the 
entire  debt,  does  not  ai)pl7  to  an  unliqui- 
dated claim,  or'to  a  bona  fide  dispute  as  to 
the  amount  due.  Treat  v.  Price,  47  Neb.  875 
(66  N.  W.  834). 

17.  (1S97.)  A  payment  of  a  part  only  of 
a  liquidated  past-due  debt,  in  full  settlement, 
is  not  good  as  an  accord  and  satisfaction. 
Mcintosh  V.  Johnson,  51  Neb.  33  (70  N.  W. 
522). 

18.  (1897.)  To  an  action  on  a  policy  of 
Insurance  the  defendant  pleaded  that  after 
the  loss  it  had  made  a  settlement  with  the 
insured,  whereby  It  agreed  to  pay  a  certain 
sum  in  sixty  days,  and  that,  relying  on  such 
settlement,  it  had  accepted  orders  of  the  In- 
sured in  favor  of  third  persons  for  a  portion 
of  the  amount,  and  had  admitted  indebted- 
ness In  garnishment  proceedings  which  re- 
sulted in  a  Judgment  against  It  for  another 
portion,  the  aggregate  amount  assumed  be- 
ing less  than  the  amount  of  the  settlement. 
It  was  not  alleged  that  these  obligations  had 
been  paid.  Held,  That  this  neither  operated 
as  an  accord  and  satisfaction,  nor  did  It 
estop  the  plaintiff  from  rescinding  the  agree- 
ment on  the  ground  of  fraud.  Omaha  Fire 
Ins.  Co.  V.  Thompson,  50  Neb.  580  (70  N.  W. 
30). 

19.  (1901.)  The  payment  or  a  lesser  sum 
than  Is  due  on  a  liquidated  and  undisputed 
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demand  does  not  constitute  an  accord  and 
satisfaction.  Sheibley  v.  Dixon  Countjf,  61 
Neb.  409  (85  N.  W.  899). 

30.  (1902.)  The  acceptance  by  the  credi- 
tor of  a  debtor's  check  for  less  than  the 
whole  amount  of  a  past  due  liquidated  ac- 
count will  not  operate  as  an  accord  and  sat- 
isfaction, unless  such  check  Is  accompanied 
bj  the  condition  that  sudi  acceptance  shall 
be  a  full  satlsfiwtlon  and  payment  of  the 
whole  debt  trremont  Foundry  ft  Machine 
Co.  V.  Norton  S  Unof.  804  (92  N.  W.  1058). 

21.  (1902.)  Acceptance  of  a  check  for  a 
less  amount  than  the  contract  price  of  a 
steam  boiler,  without  condition  save  a  state- 
ment accompansring  in  the  nature  of  a  coun- 
terclaim, will  not  bar  the  creditor's  right  to 
recover  the  balance.  Fremont  Foundry  A 
Machine  Co.  v.  Norton,  3  Unof.  804  (92  N.  W. 
1068). 

21a.  (1908.)  Where  a  debtor  remits  by 
mall  a  sum  less  than  the  amount  due,  but 
which  he  in  good  faith  believes  to  be  all  that 
is  due  or  claimed  by  the  creditor,  the  fact 
that  he  marks  the  check  upo|i  the  mar^n 
"In  (nil  to  date."  or  in  the  account  which  he 
renders  describes  It  as  "Check  to  balance  in 
rul],"  does  Dot  constitute  It  a  payment  made 
In  settlement  of  a  disputed  claim,  and  the 
acceptance  of  such  check  by  the  creditor  is 
not  an  accord  and  satisfaction.  Canadian 
Vi*h  Co.  V  McBhane,  80  Neb.  661  (114  N.  W. 
694). 

22.  (1902.)  When  there  is  a  bona  fide 
dispute  between  parties  as  to  the  amount 
due  upon  an  account,  and  the  debtor  tenders 
a  leas  amount  than  the  claim  in  full  settle- 
ment, which  the  creditor  accepts,  with 
knowledge  that  It  was  tendered  as  a  full 
settlement,  the  dispute  will  be  a  sufficient 
consideration  to  uphold  the  settlement,  and 
will  har  a  recovery  upon  the  remainder  of 
the  claim.  Chict^o,  R.  I.  <£  P.  R.  Co.  v. 
SttClMtaff,  65  Neb.  334  (91  N.  W.  426). 

Kistake  in  adjnstmsnt  of  demand. 

23.  (1901.)  Where  through  mistake  a 
county  clerk  Is  allowed  to  retain  fees  In 
excess  of  his  salary,  the  adjustment  of  the 
account  between  him  and  the  county  Is  not 
a  bar  to  an  action  by  it  to  recover  the  ez- 
eeiB.  Sftet&l0V  v.  Dixon  Cottnty,  61  Neb.  409 
(85  N.  W.  399). 

Bfttistaetton  b7  one  joint  wrong>-doeT. 

24.  (1889.)  The  rule  Is,  that  where  the 
damages  are  uncertain  accord  and  satisfac- 
tion before  judgment  by  one  of  several  Joint 


wrong-doers  Is  satisfaction  as  to  all;  but 
the  discharge  of  a  party  not  shown  to  be  a 
Joint  wrong-doer  will  not  operate  as  a  dis- 
charge of  the  other  defendants.  Wardell  v. 
ifcConnell,  26  NA.  558  (41  N.  W.  548). 

Effect  of  pleading  settlement  as  a  defense. 

25.  (1904.)  A  plea  Interposing  the  de- 
fense of  accord  and  satisfaction  made  be- 
tween plaintiff  and  a  third  person.  Is  of 
itself  a  ratification  of  the  settlement  CM- 
caffo,  R.  I.  A  P.  R.  Co.  V.  Broioft,  70  Neb. 
696  (97  N.  W.  1038). 

Pleading. 

26.  (1901.)  In  an  action  upon  a  prom- 
issory note,  the  execution  of  which  is  ad- 
mitted, where  as  a  defense  an  accord  and 
satisfaction  is  attempted  to  be  pleaded,  the 
plea  Is  bad  when  the  performance  necessary 
to  constitute  the  satisfaction  is  not  allied, 
and  It  appears  upon  the  face  of  the  plM 
that  performance,  and  not  the  agreement  to 
perform,  was  to  be  received  In  satisfaction. 
Perdew  V.  Tillma,  62  Neb.  866  (88  N.  W. 
123). 

27.  (1899.)  Where  the  defense  to  an  ac- 
tion is  accord  and  satisfaction,  the  plea, 
to  be  good,  must  aver  an  acceptance  by  the 
creditor,  in  satisfaction  of  his  debt,  of  the 
prot>erty  which  the  debtor  alleges  he  deliv- 
ered to  him  In  full  payment  of  the  claim 
sued  for.  Fan  Houaen  v.  Broehl,  58  Neb. 
348  (78  N.  W.  624). 

28  (1896.)  To  a  i>etition  upon  a  cause 
of  action  not  controverted,  where  there  Is 
attempt  to  be  pleaded  an  accord  and  satis- 
faction, the  plea  is  bad  when  the  perform- 
ance necessary  to  constitute  the  satisfaction 
is  not  alleged.  Ooble  v.  Amerioan  2fai. 
Bank  of  Kanaas  City,  46  Neb.  891  (65  N.  W. 
1063). 

Evidence. 

29.  (1890.)  Taken  and  construed  In  con- 
nection with  the  several  allegationB  and  ad- 
missions set  out  and  contained  In  the 
pleadings,  the  following  paper  writing  set 
out  in  defendant's  answer,  to  wit:  "Received 
from  C.  T.  Treat  16.532.27,  in  full  settle- 
ment of  the  within  contract  and  In  full  of 
all  demands,  I  hereby  release  him  and  also 
the  Fremont,  Elkborn  and  Missouri  Valley 
R.  R.  Co.,  and  the  Chicago  and  North-West- 
em  Ry.  Co.,  from  all  claims,  actions,  to  me 
agafnst  any  or  either  of  them  by  reason  of 
any  connection  I  may  have  had  with  them 
heretofore,"  held,  to  be  a  receipt  and  not 
a  contract,  and  hence  subject  to  explana- 
tion and  contradiction.   Prioo  v.  Treat,  29 
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Neb.  536  (45  N.  W.  790).   [Orerruled.  Trwt 
V.  Price,  47  Neb.  875.] 

30.  (1899.)  Evidence  held  to  conclusively 
establish  the  defense  of  accord  and  satis- 
faction of  a  claim  on  a  policy  of  life  insur- 
ance. Vernon  v.  Union  Life  Ins.  Co.,  58 
Neb.  494  (78  N.  W.  929). 

31.  (1900.)  In  an  action  tor  alleged  con- 
version o(  money  neither  payment  nor  ac- 
cord and  satisfaction  can  be  shown  under  a 
general  denial.  Barker  v.  Wheeler,  60  Neb. 
470  (83  N.  W.  678;  83  Am.  St  Rep.  S41). 
[Rehearing.    62  Neb.  150.] 

32.  (1901.)  An  agreement  of  accord  and 
satisfaction,  which  has  been  performed,  be- 
tween a  county  board  representing  the  coun- 
ty and  those  having  claims  against  the 
county,  may  be  proven  by  parol  evidence  In 
the  absence  of  any  written  record  or  min- 
utes of  the  county  board  of  such  agreement. 
Green  v.  Lancaster  County.  61  Neb.  473  (85 
N.  W.  43y). 

33.  (1903.)    The  burden  of  proof  Is  upon  ' 
the  party  admitting  a  settlement  to  estab> 
lish  the  facts  relied  on  In  avoidance  thereof. 
Linton  v.  Cathers.  70  Neb.  598  (97  N.  W. 
799). 

34.  (1905.)  Evidence  showing  the  leas- 
ing of  farm  lands  and  providing  for  the  ap- 
plication of  one-half  of  the  owner's  share 
of  the  grain  raised  on  the  payment  of  a  note 


held  by  the  tenant  sustatna  a  verdict  of 
accord  and  satlstectlon  of  the  note.  WaUk 

V.  Lunney,  75  Neb.  337  (106  N.  W.  447). 

35.  (1905.)  Evidence  in  an  action  for 
services  rendered  as  an  attorney  held  ta 
sustain  a  finding  that  a  payment  in  money 
and  notes  "of  all  old  matters  up  to  date 
"was  not  Intended  to  Include  the  services 
sued  for.  Cathers  v.  Linton,  75  Neb.  420 
(106  N.  W.  468). 

Instructions. 

36.  (1901.)  Instructions  bearing  on  a 
defense  of  accord  and  satisfaction,  in  an 
action  against  a  county  for  commission  for 
selling  county  bonds,  held  to  be  proper. 
Green  v.  Lancaster  County,  61  Neb.  473  (85 
N.  W.  439). 

Beview. 

37.  (1894.)  ^Tiere  there  Is  si:fflcient  evi- 
dence to  justify  a  finding  that  there  has 
been  an  executed  compromise  of  all  differ 
ences  between  the  rarties  to  the  action,  the 
Judgment  of  the  tr:il  court  will  not  be  re- 
versed. Stade  V.  Biceteburg,  39  Neb.  600  (68 
N.  W.  191). 

38.  (1885.)  la  an  action  on  an  account 
to  which  the  defense  of  settlement  Is  plead- 
ed, and  the  Jury  finds  that  a  pett^ement  has 
been  had,  a  verdict  for  defen^ajt  will  not 
be  disturbed.  Johnson  v.  E:iis.  17  Neb.  608 
(24  N.  W.  214). 
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Cross  References. 
See,  also.  Account.  Action  on;  Account 
Stated;  Payment;  Release;  Tender. 

As  subject  to  attachment,  see  Attachment, 
$65. 

Interest  on  account.  Bee  Interest. 

Accounting  by  charitable  institution,  see 
Charities,  $  8. 

For  surplus  on  sale  of  chattels  on  fore- 
closure, see  Chattel  Mortgages,  H  313-315. 

By   executors   and   administrators,  see 

ExecHtors  and  Administrators,  H  310-348. 

Accounting  by  partners,  see  Partnership, 
H  283-332. 

Accounting  to  principal  by  agent,  see 
Principai  and  Agent,  §S  53-63. 

Accounting  by  Joint  tenant,  see  Tenancy 
in  Common,  IS  27,  28. 

By  trustee,  see  Tnuta,  ||  144-149. 
Limitation  of  action  on  account,  see  Limi- 
tatUm  of  ActUnu,  H  40-42. 


Bight  to. 

1.  (1901.)  Where  one,  in  obei^lf  e  to 
an  order  of  a  court  of  competent  ji-rUdic- 
tion,  has  turned  over  to  a  receiver  ap- 
pointed by  it  assets  In  his  hands  belonging 
to  an  Insolvent,  he  cannot  be  compellei  in 
a  suit  in  another  court,  between  dlll?i'ent 
parties,  to  account  therefor.  Carter  v.  Lime 
Savings  Bank,  61  Neb.  587  (86  N.  W.  29). 

la.  (1890.)  A  mortgagor  of  buildings  on 
leased  land  Is  entitled  to  an  accounting  by 
mortgagee  for  rents  and  profits  applied  to 
the  obligations  secured.  Edling  v.  Brad- 
ford. 30  Neb.  693  (46  N.  W.  836). 

16.  (1908.)  Where,  In  a  suit  to  en- 
force a  contract  by  a  plaintiff  who  has  ob- 
tained the  same  by  means  of  sharp,  nn- 
conscionable  and  fraudulent  practices,  the 
defendants  claim  as  afflrmatiTe  relief  sn 
accounting  for  rents  received  by  the  plain- 
tiff, the  maxim  "he  who  seeks  equity  mnst 
do  equity"  may  be  applied, and  there  maybe 
deducted  from  the  amount  otherwise  dns 
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the  defendant  for  such  rents  the  amount 
of  money  ezi>ended  by  the  plaintiff  in  their 
behalf  and  the  reaBonable  value  of  his  serv- 
ices performed  for  their  benefit.  Blondel  v. 
BoIanOer,  80  Neb.  531  (114  N.  W.  574). 

Jarisdlction. 

2.  (1876.)  Under  the  code,  discovery 
has  ceased  to  be  one  of  the  objects  souicht 
in  a  court  of  equity.  Jurisdiction,  there- 
fore, in  cases  of  mutual  accounts  between 
the  parties,  cannot  be  maintaineil  on  that 
ground,  and  Is  restricted  to  cases  which 
have  their  origin  In  Intimate  or  conQdential 
relations  of  the  parties,  and  does  not  ex- 
tend to  ordinary  cases  of  mutual  accounts 
between  creditor  and  debtor.  Lamaster  v. 
Bcofield,  5  Neb.  148. 

3.  (1892.)  A  Justice  of  the  peace  has 
no  Jurisdiction  over  an  action  for  an  ac- 
counting between  persons  of  a  fiduciary  re- 


lation. Carlson  V.  Bechman,  S6  Neb.  392 
(53  N.  W.  203). 

Bevlev. 

4.  (1895.)  A  Judgment  in  an  action  for 
an  accounting  reversed  and  sent  to  a  referee 
to  make  certain  reports,  which  report  is 
affirmed  and  decree  entered.  Warren  v. 
Raben,  46  Neb.  115  (64  N.  W.  355). 

5.  (1899.)  In  an  action  for  an  account- 
ing, when  the  amount  of  recovery  awarded 
by  the  verdict  is  too  small,  It  may  call  for 
a  rev-rsal  of  the  Judgment.  Yager  v.  Ex- 
change Nat.  Bank,  57  Neb.  310  (77  N.  W. 
768). 

6.  (1903.)  Where,  tn  an  action  for  an 
accounting,  questions  of  fact  only  are  pre- 
sented and  the  trial  court's  findings  are 

supported  by  the  evidence,  the  decree  will 
not  be  disturbed.  Baslach  v.  Wolf,  4  Unof. 
306  (93  N.  W.  996). 


ACCOUNT,  ACTION  ON. 

ANALYSIS. 
Bequisites  of  account,  §  1. 
Application  of  payments,  S  2. 
Interest,  U  3, 4. 
I.iinitation  of  action,  I  5. 
Pleading,  fi{  6-13. 

 Exhibits,  ||  14-16. 

 Answer,  §  17. 

 Amendments,  (  18. 

Issues  on  assigned  aceonnt,  IS  19-21. 

Parties,  S  22. 

Presumptions,  f  28. 

Burden  of  proof,  fi  24. 

Admissibility  of  evidence,  SI  25-27. 

Weight  and  sufficiency  of  eridenee,  SI  S8-34b 

Instructions,  18  36-38. 

Verdict,  IS  39, 40. 

Judgment,  SI  41, 42. 

Beview,  ||  43-48. 


CB0SS-REFEBE!fCB8. 

See,  also,  Account;  Account  Stated. 

Limitation  of  action  on,  see  Ltmitation 
of  ActUnu.  IS  40-42. 

Account  as  subject  to  attachment,  see 
Attachment,  S  66. 

Admissibility  in  evidence  of  books  of  ac- 
count, see  Evidence.  SI  312-318.' 

Xsquisites  of  aceonnt. 

Examination  of  books  of  county  treasurer, 
•ee  Counties,  IS  267, 268. 

1.  (1899.)  An  item  tn  an  open  account 
which  includes  not  only  a  disbursement  of 


the  debtor's  money  in  the  hands  of  the  cred- 
itor, but  also  a  disbursement  of  the  credi- 
tor's private  funds  for  the  debtor's  use  and 
benefit.  Is  a  legitimate  and  valid  charge. 
Biblev  V.  Rice,  68  Neb.  785  (79  N.  W.  711). 

Application  of  payments. 

2.  (1888.)  In  an  action  on  an  account, 
part  of  which  was  barred  by  the  statute  of 
limitations.  It  was  the  duty  of  the  court  to 
apply  all  the  payments  made  before  the  bar 
of  the  statute,  to  the  liquidation  of  that  part 
of  the  debt  which  was  barred;  and  if  any 
part  of  the  plaintiff's  claim  was  not  barred, 
to  render  Judgment  thereon  for  the  amount 
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due.  AsMy  v.  WUh^wn,  23  Neb.  571  (87 
N.  W.  267). 

Xntmmt. 

3.  (]«92.)  '  Unsettled  accounts  do  not 
draw  int«reit  until  the  expiration  of  six 
months  from  the  date  of  the  last  item 
therein,  Staker  v.  Begotn.  34  Neb.  107  (61 
N.  W.  468);  (1897)  Oarneau  v,  Omaho  Print- 
ing Co..  52  Neb.  383  (72  N.  W.  360). 

4.  (1902.)  Money  due  on  an  unsettled 
book  account  for  goods  sold  and  delivered, 
will  only  bear  interest  at  the  rata  of  seven 
per  cent.,  beginning  six  months  after  the 
date  of  the  last  item.  But  where,  in  a  suit 
on  such  account,  evidence  Is  introduced 
showing  that  at  the  time  the  goods  were 
ordered  it  was  agreed  between  the  parties 
that  the  account  should  draw  interest  at 
ten  per  cent,  after  a  certain  date,  and  a 
Jury  allowed  such  Interest,  the  verdict  will 
not  be  set  aside  for  that  reason  only.  Lin- 
tlell  V.  Deere.  WelU  <C-  Co.,  66  Neb.  87  (92 
N.  W.  164). 

Limitation  of  action. 

5.  (1901.)  An  action  on  account  Is 
burred  in  four  years.  Mizer  v.  Emigh,  63 
Neb.  245  (S8  N.  W.  478). 

Pleading:. 

6.  (1881.)  A  petition  which  states  that 
certain  goods  were  sold  and  delivered  by 
the  plaintiffs  to  the  defendants,  sets  forth  a 
copy  of  the  account,  alleges  that  there  are 
no  credits  thereon  and  no  part  thereof  has 
been  paid,  and  that  there  Is  due  from  the 
defendants  to  the  plaintiffs  a  definite  sum. 
Is  not  subject  to  demurrer  as  not  stating  a 
cause  of  action.  Btubendorf  v.  Bonnen- 
tchein,  11  Neb.  235  (9  N.  W.  91). 

7.  (1883.)  The  action  was  on  an  ac- 
count, a  copy  of  which  was  attached  te  and 
made  a  part  of  the  petition.  The  account 
was  between  the  plaint  iil  in  error  and  F.  L. 
Stetson  &  Co.  and  showed  a  balance  in  favor 
of  the  latter.  There  being  no  assignment 
of  the  account  by  F.  U  Stetson  ft  Co.  to 
David  R.  Stetson,  the  defendant  In  error, 
nor  any  allegation  showing  ownership  In 
him.  held,  that  the  petition  would  not  sup- 
port the  judgment  in  his  favor.  Thompson 
V.  Stetson,  15  Neb.  112  (17  N.  W.  368). 

8.  (1883.)  The  provision  of  section  129 
of  the  code,  which  provides  In  effect  that  a 
plaintiff  may  set  out  in  his  petition  a  copy 
of  the  account  or  Instrument  sued  on,  with 
all  credits,  and  allege  that  there  Is  due 
thereon  from  the  defendant  to  the  plaintiff 
a  spectfled  sum,  la  permissive  merely,  and 


the  facts  may  he  averred  In  any  proper 
form.  CoUingtcood  v.  Merchants  Bank,  IS 
Neb.  118  (17  N.  W.  359);  (1899)  Fletcher 
V.  Oo-Qperative  Publithing  Co.,  58  Neb.  511 
(78  N.  W.  1070). 

9.  (1891.)  A  petition  alleging  that  there 
Is  due  from  defendant  to  plalntitr,  for  labop 
er's  wages  for  work  and  labor  done  and  per- 
formed by  the  plaintiff  for  the  defendant  at 
ber  request.  In  the  years  1886,  1887,  and 
1888,  the  sum  of  $466.65,  no  part  of  whicb 
has  been  paid,  states  a  pufitcient  cause  of  ac- 
tion, although  subject  to  a  motion  to  make 
more  deflnfte  and  certain.  Small  v.  Poffen- 
larger,  32  Neb.  234  (49  N.  W.  337). 

10.  (1891.)  Prayer  in  the  petition 
should  be  for  a  definite  sum  and  not  "for 
the  amount  of  said  bill,  with  costs."  Flan- 
nagan  v.  Heath,  31  Neb.  776  (48  N.  W.  904). 

11.  (1896.)  In  an  action  founded  npon 
an  account  it  Is  sufficient  for  the  plaintiff 
to  give  a  copy  of  the  account  with  all  crelits 
and  indorsements  thereon  and  to  state  that 
there  is  due  to  him  on  said  account  from 
the  defendant  a  specified  sum  which  he 
claims  with  Interest  McArthur  v.  Clarke 
Drug  Co.,  48  Nob.  899  (67  N.  W.  861). 

12.  (1896.)  Where  the  facts  stated  In 
an  account  and  in  the  petition  in  a  suit 
thereon,  under  section  129  of  the  code,  show 
a  liability  of  defendant  to  plaintiff,  a  de- 
murrer on  the  ground  that  the  petition  doea 
not  state  a  cause  of  action  cannot  be  sus- 
tained. McArthur  v.  Clarke  Drug  Co.,  48 
Neh.  899  (67  N.  W.  861). 

13.  (1S99.)  Where,  In  a  suit  on  ac- 
count, a  copy  of  such  account  Is  attached  to 
the  petition;  and  where  terms  are  used  In 
the  petition  which  clearly  show  the  sig- 
nificance of  the  figures;  and  where  the  ac- 
count, as  shown  by  the  copy.  Is  admitted  In 
the  answer,  an  objection  that  the  petition  is 
defective  will  not  avail.  Minzer  v.  Will- 
man  Mercantile  Co.,  69  Neb.  410  (81  N.  W. 
307). 

 Exhibits. 


14.  (1896.)  A  pleading  in  which  the 
only  cause  of  action  Is  for  "money  due,  as 
per  account  hereto  attached,  and  marked 
Exhibit  B,"  but  which  is  accompanied  by  no 
exhibit  or  allegation  showing  the  nature  of 
the  alleged  indebtedness,  falls  to  state  a 
cause  of  action.  Home  Fire  Ins.  Co.  v. 
Arthur,  48  Neb.'  461  (67  N.  W.  440). 

15.  (1896.)  The  failure  to  attach  an 
exhibit,  to  which  reference  is  made  In  a 
pleading.  Is  not  of  itself  ground  for  a  de- 
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murrer,  provided  the  matters  alleged  in 
such  pleadings  amount  to  a  cause  of  action 
or  defense.  Borne  Fire  Ins.  Co.  tJ.  Arthur, 
48  Neb.  461  (67  N.  W.  440,  441). 

16.  (1896.)  In  a  suit  on  an  account  for 
goods  sold  and  dellrered,  where  the  petition 
is  framed  under  said  section  129  and  there 

is  attached  to  such  petition  a  copy  of  the 
account  sued  on,  such  account  must  be  con- 
sidered as  a  part  of  the  petition  when  con- 
struing the  allegations  thereof.  McArthur 
V.  Clarke  Drug  Co.,  48  Neb.  899  (67  N.  W. 
861). 

Angwer. 

17.  (1899.)  In  a  suit  on  an  account  for 
services  an  answer  containing  a  general 
denial  and  averring  that  the  charges  are 
nnreasonable  and  unjust  does  not  present 
inconsistent  defenses.  Gate  v.  Hutchinson, 
58  Neb.  232  (78  N.  W.  500). 

 Amendments, 

18.  (1898.)  Where  a  bill  of  particulars 
filed  before  a  justice  of  the  peace  and  a 
petition  filed  on  appeal  to  the  district  court 
declare  on  an  account  in  favor  of  plaintiff 
as  the  original  creditor,  the  petition  cannot 
be  amended  during  the  trial  in  the  district 
court,  to  show  that  plaintiff  claims  by  as- 
signment. Western  Cornice  d  Mfg.  Works 
v.  Meyer,  55  Neb.  440  (76  N.  W.  23). 

Itsaes  on  assigned  account. 

19.  (1892.)  Where  there  Is  an  absolute 
assignment  of  an  account  so  that  the  as- 
signor parts  with  his  entire  Interest  therein, 
as  between  the  parties  the  amount  of  con- 
sideration therefor  is  not  a  material  Inquiry. 
Barnett  v.  Ellis,  34  Neb.  539  (52  N.  W.  368). 

20.  (1892.)  It  there  was  a  defense  to 
the  account  when  assigned,  and  the  assignee 
is  a  mere  donee,  the  same  defense  may  be 
interposed  as  If  the  action  was  by  the  as- 
signor. If  the  assignor  claims  as  a  bona 
flde  purchaser  and  the  rights  of  creditors 
are  affected,  the  amount  and  kind  of  con- 
sideration become  material.  Barnett  v, 
Bttis,  34  Neb.  539  (62  N.  W.  368). 

21.  (1892.  No  defense  having  been 
shown  against  the  account,  error  of  the 
court  In  restricting  the  cross-examination 
of  certain  witnesses  as  to  the  consideration 
for  the  assignment  held  not  prejudicial. 
Bornett  v.  Ellis,  34  Neb.  539  (52  N.  W.  368). 

Parties. 

22.  (1896.)  In  suing  upon  an  account 
^aintlff  should  give  his  Christian  name 


rather  than  his  initial  letters.    Small  v. 
Sandall,  48  Neb.  318  (67  N.  W.  166). 

Preanmptiona. 

23.  (1898.)  Where  the  relation  of  debtor 
and  creditor  exists,  an  accoimt  rendered  and 
not  objected  to  within  a  reasonable  time,  la 
to  be  regarded  as  prima  facie  correct.  Mis- 
souri P.  R.  Co.  V.  Palmer,  55  Neb.  559  (  76 
N.  W.  169). 

Burden  of  proof. 

24.  (1891.)  When  an  action  is  brought 
upon  an  account  for  goods  sold  and  de- 
livered, the  burden  of  proof  is  upon  the  de- 
fendant to  prove  payment.  Lamb  v.  Thomp- 
son, 31  Neb.  448  (48  N.  W.  58). 

Admissibility  of  evidence. 

25.  (1895.)  In  an  action  to  recover  for 
lumber  sold  and  delivered  it  was  not  error 
to  suppress  from  depositions  of  plaintiff  and 
an  alleged  assignor  of  the  order  from  de- 
fendant as  the  evidence  shows  the  lumber 
was  billed  by  mistake  the  plaintiff  may  re- 
cover regardless  of  the  assignment.  Busk- 
neil  V.  Chamberlain,  44  Neb.  751  (62  N.  W. 
1114). 

26.  (1898.)  Rejection  of  a  lease  be- 
tween landlord  and  tenant  In  an  action  on 
an  account  for  labor  performed  on  the 
premises  by  a  third  person  prior  to  tha 
time  when  the  tenancy  was  to  commence, 
not  prejudicial  error.  Herzke  v.  Blake,  54 
Neb.  465  (74  N.  W.  959). 

27.  (1899.)  In  a  suit  for  services  ren- 
dered it  is  error  to  exclude  testimony  of  a 
witness  who  has  shown  himself  qualified 
and  competent  to  testify  to  the  character 
and  value  of  the  services.  Gate  v.  Hutchin- 
son, 68  Neb.  232  (78  N.  W.  500). 

Weight  and  sufficiency  of  evidence. 

28.  (1892.)  Evidence  in  an  action  on 
an  account  held  to  sustain  the  finding  and 
Judgment  rendered.  Fransen  v.  EUer.  34 
Neb.  664  (52  N.  W.  284);  (1887)  Goodman 
V.  Pence,  21  Neb.  459  (32  N.  W.  219) ;  (18.S9) 
Wo(fe  V.  Wickersham,  27  Neb.  457  (43  N.  W. 
259);  (1891)  Conklin  v.  Graham,  32  Neb. 
546  (49  N.  W.  460);  (1891)  Houston  v.  Psp- 
perl,  32  Neb.  828  (49  N.  W.  803);  (1895) 
Gray  v.  Godfrey,  43  Neb.  672  (62  N.  W.  41) ; 
(1895)  BushneJl  v.  Chamberlain  44  Neb.  751 
(62  N.  W.  1114);  (1899)  Hubbard  V.  Seitz, 
58  Neb.  351  (78  N.  W.  620). 

29.  (1884.)  About  the  let  of  December. 
1881,  one  D.  sent  a  money  order  for  %Z  to 
S.  A  Co.  of  St.  Louis.  A  receipt  for  1300 
was  returned.   D.  alleged  that  on  the  same 
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day  on  which  the  money  order  was  sent  he 
forwarded  to  S.  &  Co.  a  draft  for  $300 
which  he  ha4  received  In  the  spring  of  1880. 
Beld,  That  the  evidence  failed  to  show  that 
the  draft  in  question  was  sent.  Skapleigh 
it  Co.  ».  Dutcher.  15  Neb.  563  (20  N.  W.  32). 

30.  (1888.)  Evidence  in  an  action  on 
zn  account  for  services  held  to  sustain  a 
verdict  for  plaintiff.  Brewer  v.  Wright,  26 
:,>b.  305  (41  N.  W.  159). 

31.  (1893.)  In  an  action  on  account  for 
flour  sold  and  delivered,  a  number  of  de- 
fenses were  set  up  which  the  proof  tailed 
to  sustain,  the  evidence  sustains  a  verdict 
for  the  plaintiff.  Reed  v.  Davis  Milling 
Co.,  37  Neb.  391  (56  N.  W.  1068). 

32.  (1893.)  In  an  action  upon  an  ac- 
count for  goods  sold  and  delivered  a  ques- 
tion arose  as  to  whom  the  credit  was  ex- 
tended. The  defendant .  insisted  that  the 
credit  was  extended  to  a  Srm;  and  the 
plaintiff  that  It  was  extended  to  a  member 
of  the  firm  Individually.  The  evidence  dis- 
cussed In  the  opinion  held  sufficient  to  sus- 
tain a  verdict  In  favor  of  the  plaintiff. 
Deranlieu  v.  Jandt,  37  Neb.  632  (56  N.  W. 
2»9). 

33.  (1895.)  In  an  action  for  a  bill  of 
lumber,  evidence  that  defendant  ordered 
the  tame  through  a  third  dealer  who  has 
gone  out  of  business,  and  had  previously 
made  plaintiff,  dealers  in  lumber,  his  agent 
and  plaintiff  flUed  the  order  shipping  the 
material  to  defendant  who  credited  such 
third  dealer  with  the  amount  due  against 
a  note  made  by  the  suposed  seller,  supports 
a  verdict  for  plaintiff.  Bushnell  v.  Cham- 
berUttn,  44  Neb.  751  (62  N.  W.  1114). 

34.  (1903.)  In  an  action  on  account  for 
livery  hire  and  drayage  a  verdict  for  plain- 
tiff for  |127  is  .sustained  by  the  evidence. 
^^atou9heh  v.  Dutcher,  67  Neb.  627  (93  N. 
W.  1049). 

Instmetions. 

35.  (1888.)  In  an  action  on  an  account 
for  wages,  instructions  as  to  an  alleged 
settlement  and,  as  a  basis  of  a  eounteiv 
claim,  certain  damage  to  machinery,  held, 
proper.  Bretoer  v.  Wright,  26  Neb.  306  (41 
N.  W.  169). 

36.  (1804.)  Instructions  as  to  payment 
by  note.  In  an  action  on  an  account,  held 
to  properly  present  the  Issues  in  the  case. 
Hotcell  Lumber  Co.  v.  Campbell,  38  Neb. 
567  (57  N.  W.  383). 

37.  (1896.  In  an  action  to  recnver  an 
account  for  personal  services.  Instructions 


examined,  and  held  to  propertly  state  the 
Issues;  and  evidence  examined  and  held  to 
sustain  the  verdict  O'Brien  v.  Parsons,  49 
Neb.  729  (68  N.  W.  1020). 

38.  (1899.)  "Where,  In  an  action  on  an 
account,  payment  Is  pleaded,  it  is  proper  to 
instruct  the  Jury  that  they  may  consider 
evidence  In  regard  to  prior  related  trans- 
actions between  the  parties  to  aid  them  in 
determining  whether  the  plea  is  sustained. 
Ottens  V.  Fred  Krug  Bretcing  Co.,  58  Neb. 
331  (78  N.  W.  622). 

Verdict. 

39.  (1893.)  The  evidence  being  in  writ- 
ing and  practically  undisputed  as  to  the 
amount  due  the  plaintiff,  a  verdict  for  a 
sum  greatly  less  cannot  be  sustained.  Por- 
ter V.  Sherman  County  Banking  Co.,  36  Neb. 
271;  40  Neb.  274  (54  N.  W.  424;  58  N.  W. 
721). 

40.  (1897.)  In  an  action  for  labor  per- 
formed In  the  improvement  of  a  highway 
upon  request  of  one  claiming  to  represent 
a  principal  having  no  legal  existence,  dam- 
ages assessed  in  plaintiffs  favor  to  the 
amount  of  $427.92  not  excessive.  Learn  v. 
Upstill,  52  Neb.  271  (72  N.  W.  213). 

Judgrment. 

41.  (1888.)  In  an  action  on  an  accouot 
the  items  of  the  account  had  nearly  all  been 
furnished  more  than  four  years  prior  to  the 
commencement  of  the  suit;  the  plaintiff's 
testimony  was  to  the  effect  that  the  debt 
had  been  contracted  under  a  special  con- 
tract providing  for  the  payments  to  be  made 
for  a  part  of  the  material  within  thirty 
days  after  It  was  furnished,  the  remainder 
when  defendant's  dwelling-house  was  com- 
pleted; the  demand  for  that  which  had  been 
furnished  on  the  thirty  days'  credit  was 
barred  by  the  statute  of  limitations  at  the 
time  of  the  commencement  of  the  action. 
Held,  That,  if  this  testimony  was  correct, 
the  district  court  erred  In  rendering  Judg- 
ment for  the  whole  claim.  Ashbj/  v.  Waah- 
burn,  23  Neb.  571  (87  N.  W.  267). 

42.  (1893.)    Where  the  answer  admits 
there  is  due  the  plaintiff  a  certain  sum, 
much  smaller  than  claimed  In  the  petltioQ> 
and  all  the  averments  of  new  matter  In  the 
answer  are  unequivocally  denied  by  the 
reply,  judgment  must  be  for  at  least  the 
amount  admitted  to  be  due.   The  allowance  i 
of  costs  being  ■discretionary,  none  are  taxed  j 
as  Incident  to  the  above  Judgment,  iwcause  . 
of  the. confused  condition  of  said  issues  sb  | 
presented  In  the  district  court   McGonnell  . 
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ff.  Ftrat  Nat  Bank  of  lAnooJn,  38  Neb.  252 
(66  N.  W.  1013). 

Berltw, 

43.  (1885.)  In  an  action  on  an  account, 
where  a  jury  is  waived  and  a  trial  had  to 

the  court,  if  the  judgment  is  not  supported 
hj  the  evidence  it  will  be  set  aside.  Hunt 
V.  Mewit,  17  Neb.  422  (23  N.  W.  10). 

44.  (1885.)  In  an  action  on  an  account 
to  which  the  defense  of  settlement  is  set  up, 


and  the  jury  believes  a  disputed  account 
has  been  settled  and  renders  a  verdict  ac- 
cordingly, such  verdict  will  not  be  disturbed. 
Johmon  v.  Ellis,  17  Neb.  608  (24  N.  W.  214). 

45.    (1888.)    Where,  in  an  action  on  an 

account  and  set-off,  the  testimony  Is  nearly 
equally  balanced,  the  verdict  will  not  be 
set  aside  as  being  against  the  weight  of 
evidence.  Camp  A  Compton  v.  Sadler,  22 
Neb.  732  (36  N.  W.  144). 


ACCOUNT  STATED. 


ANALYSIS. 


Hatnre  and  definition,  Sfi  1-4. 
BxpresB  promise  to  pay,  fS  6,  9. 
Fraud,  mistake,  and  correction, 
Conclusiveness,  §  10. 
Failure  to  object,  H  11,  IS- 
Usury  as  a  defense,  $  13. 
Zntereat  on  account,  i  14. 
Tleadingr,  SI  1S>  16- 
Evidence  SI  17-21. 
Instruction*,  i22. 

Cboss  Refebences. 
See.  also,  Account;  Account,  Action  On. 

Vatoie  and  definition. 

1.  (1900.)  An  account  stated  is  merely 
in  agreement  between  persons  who  have 
had  previous  transactions,  fixing  the 
amouDt  due  as  the  result  of  an  accounting. 
JorgeTuen  v.  Kingaley,  60  Neb.  44  (82  N.  W. 
IH). 

t.  ( 1896. )  An  account  stated  is  an 
agreement  between  persons  who  have  had 
previous  dealings  determining  the  amount 
due  by  reason  of  such  transactions,  ffen- 
irix  V.  Kirkpatrick,  48  Neb.  670  (67  N.  W. 
7S9). 

3.  (1904.)  In  stating  an  account,  as  in 
nuking  any  other  agreement,  the  minds  of 
the  parties  must  meet,  and  the  transaction 
must  be  understood  by  the  parties  as  a  final 
adjustment  of  the  respective  demands  be- 
tween them,  and  the  amount  then  due. 
Bttith  V.  Dillon,  71  Neb.  290  (98  N.  W.  818). 

4.  (1886.)  An  account  stated  Is  an 
agreement  between  persons  who  have  had 
prevlons  transactions,  fixing  the  amount 
due  In  respect  to  such  transactions.  As 
distiDgnlBhed  from  a  mere  admission  or 
acknowledgment  It  is  a  new  cause  of  ac- 
tion. It  Is  nof^  contract  upon  a  new  con- 
sideration and  does  not  create  an  estoppel, 
but  establishes  primd  facie  the  accuracy  of 
the  items  charged  without  further  proof. 
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McKinister  v.  Hitchcock,  19  Neb.  100  (26 
N.  W.  705). 

Expr«u  promise  to  pay. 

6.  (1880.)  An  account  stated  Is  an 
agreement  between  the  parties  to  an  account 
that  all  the  items  thereof  are  correct.  In 
an  action  to  recover  the  balance  due  upon 
such  account,  it  Is  not  necessary  for  the 
plaintiff  to  prove  an  express  promise  by  the 
defendant  to  pay  the  same.  Claire  v. 
Claire,  10  Neb.  54  (4  N.  W.  411). 

6.  (1896.)  The  rendering  of  an  account 
between  parties  and  agreeing  upon  the 
amount  due  as  appearing  therefrom  will 
support  an  action  for  the  balance  thereby 
shown  without  an  express  promise  to  pay. 
Hendrix  v.  Kirkpatrick,  48  Neb.  670  (67  N. 
W.  759). 

Fraud,  mistake,  and  correction. 

7.  (1883.)  A  settled  account  Is  prima 
facie  correct,  and  it  will  not  be  disturbed 
except  for  fraud  or  mistake  in  the  settle- 
ment. But  if  fraud  or  mistake  Is  shown 
the  settlement  will  to  that  extent  be  con- 
sidered as  having  been  made  upon  mistake 
or  imposition,  and  the  omiSBions  and  mis 
takes  will  be  corrected.  Kennedj/  v.  Oood> 
man,  14  Neb.  585  (16  N.  W.  834). 

8.  (1886.)  Proof  that  a  banker  con- 
cealed the  real  condition  of  a  depositor's  ac- 
count and  failed  to  credit  him  with  certain 
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deposits  and  charged  him  with  items  with 
which  he  was  not  chargeable,  will  vitiate 
an  account  stated ;  and  the  question  of 
fraud  Is  for  the  jury.  McKinister  v.  Hitch' 
cock.  19  Neb.  100  (26  N.  W.  705). 

9.  (1902.)  Where  a  settlement  is  en- 
tered into  between  two  parties  in  reliance 
on  the  accuracy  and  correctness  of  books 
of  account  kept  by  one  of  the  parties,  and 
it  is  subsequently  discovered  that  the  books 
have  been  erroneously  kept,  and  that  the 
party  keeping  them  has  not  accounted  for 
all  the  money  which  be  has  received,  such 
a  settlement  will  be  set  aside  and  a  new  ac- 
counting had  although  there  may  have. been 
no  intentional  fraud  practiced  by  the  bjjok- 
keeper,  and  the  failure  to  account  may  have 
been  due  to  mistakes  alone.  Leidigh  v. 
Keever.  2  Unof.  343  (96  N.  W.  106). 

Conclusiveness. 

10.  (1894.)  An  account  stated  does  not 
bar  a  recovery  for  Items  not  within  the  con- 
templation of  the  parties  when  the  settle- 
ment was  made.  Clarke  v.  Kelaey,  41  Neb. 
766  (60  N.  W.  138). 

Tailure   to  object. 

11.  (1896.)  The  failure  to  object  to  an 
account  rendered  is  admissible  In  evidence 
as  tending  to  prove  an  acknowledgment  of 
its  correctness.  Its  weight  or  sufficiency  for 
such  purpose  being  a  question  of  fact  for 
the  consideration  of  the  Jury.  Hendrix  v. 
Kirkpatrick.  48  Neb.  670  (67  N.  W.  769). 

12.  (1898.)  Where  the  relation  of 
debtor,  and  creditor  exists  an  account  ren- 
dered and  not  objected  to  within  a  reason- 
able time  will  be  regarded  as  prima  facie 
correct.  Missouri  P.  R.  Co.  v.  Palmer,  65 
Neb.  SS9  (76  N.  W.  169). 

Usury  as  defense. 

13.  (1900.)  In  an  action  on  an  account 
stated,  the  defense  of  usury  is  avoidable 
without  alleging  that  the  balance  due  was 
agreed  to  in  consequence  of  fraud  or  mis- 
take. Jorgetuen  v.  Krinksley,  60  Neb.  44 
(82  N.  W.  104). 

Interest  on  account. 

14.  (1887.)  Where  an  action  Is  prose- 
cuted upon  an  account  stated  by  a  defend- 
ant, and  in  which  he  charges  himself  with 
interest  on  money  in  his  hands  at  the  rate 
of  ten  per  cent,  per  annum,  this  will  Imply 
a  promise  to  pay  interest  at  that  rate,  If  the 
proof  shows  the  statement  to  have  the  effect 
of  an  account  stated.  Savage  v.  Aiken,  21 
Neb.  605  (33  N.  W.  241). 


Pleading. 

15.  (1880.)  When  the  petition  states  a 
cause  of  action  on  an  account  stated  between 
the  plaintiff  and  defendant,  and  further, 
that  for  the  balance  due  upon  tlie  stated 
account  the  defendant  executed  and  de- 
livered to  the  plaintiff  a  promissory  note, 
but  a  single  cause  of  action  Is  set  out. 
Glaire  v.  Claire,  10  Neb.  54  (4  N.  W.  411). 

16.  (1889.)  In  an  action  on  an  account 
stated,  defendant  after  a  general  denial  set 
up  for  a  counter-claim  that  the  amount 
claimed  was  for  intoxicating  liquors,  sold 
by  plaintiffs,  who  were  wholesale  dealers, 
without  license.  Held,  That  such  answer 
amounted  to  a  plea  of  confession  and  avoid- 
ance, and  rendered  proof  of  their  account 
by  plaintiff  unnecessary.  (Hllen  v.  Rilejft  27 
Neb.  158  (42  N.  W.  1054). 

Evidence. 

17.  (1885.)  The  prima  facie  presump- 
tion Is  In  favor  of  an  account  which  has 
been  stated  by  the  parties,  and  as  a  general 
rule  it  will  not  be  disturbed  unless  there 
was  fraud  or  mistake  in  the  settlement 
wbtcb  Is  established  by  clear  proof.  Keller 
V.  Keller,  18  Neb.  366  (25  N.  W.  364). 

18.  (1885.)  Where  there  has  been  a 
settlement  of  accounts  between  parties,  and 
a  promissory  note  given  by  one  of  them  for 
the  amount  found  due,  the  burden  of  proof 
is  on  the  maker  of  the  note  to  show  that 
the  settlement  did  not  include  debts  owing  ^ 
to  him  from  the  adverse  party.  Keller  v. 
Better,  18  Neb.  366  (25  N.  W.  364). 

19.  (1894.)  Where  plaintiff  sued  on  an 
account  stated,  and  defendant  dented  that 
an  account  had  been  -stated,  but  admitted 
that  there  was  due  to  plaintiff  a  1^  amount 
than  claimed,  the  finding  of  the  jury  sus- 
taining the  defendant's  averments  will  not 
be  disturbed  when,  as  in  this  case,  they  are 
sustained  by  competent  evidence,  no  error 
of  law  having  occurred  on  the  trial.  Ster- 
ling Lumber  Co.  v.  Stinaon,  41  Neb.  368  (59 
n!  W.  888).  - 

20.  (1903.)  When  suit  is  brought  on  an 
account  stated,  plaintiff  can  only  recover  by 
showing  botb  the  account  and  an  unquali- 
filed  assent  of  defendant  to  its  correctness. 
Cahill.  Swift  Mfg.  Co.  v.  Morrisey  Plumb- 
ing Co.,  3  Unof.  865  (93  N.  W.  204). 

21.  (1896.)  Verdict  for  defendant,  in 
error,  who  sued  to  reoovet  upon  an  account 
stated,  held,  from  an  examination  of  the 
evidence,  to  be  warranted  thereby.  He:i- 
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£istnictloiu. 

22.  (1893.)  An  Instruction,  "When  a 
settlement  Is  made,  and  a  promissory  note 
is  given  as  a  result  of  the  settlement,  the 
giving  of  the  note  Is  prima  facie  evidence 
tliat  all  matters  in  difference  between  the 
parties  at  tbe  time  of  the  settlement  were 
settled  In  the  settlement;  and  this  presump- 
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tlon  must  prevail  until  a  preponderance  o( 
the  evidence  shovs  that  there  were  matters 
In  the  difference  at  the  time  between  the 
parties  that  were  not  included  in  such  settle- 
ment," held,  applicable  to  the  testimony  and 
not  erroneous.  Wagner  v,  LaOd,  38  Neb. 
161  (56  N.  W.  891). 

ACCRETION. 
See  Water  and  Watercouraea,  II  61-69. 
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ANALYSIS. 

Nature  and  functions,  H  1-3. 
Statutory  provisions,  IS  4,  5. 
H«eeasit7  of  acknowledgment,  ||6-12. 
HatuTo  of  offiMT's  act,  { 13. 
Authority  to  take,  ||  14,  15. 

Disqualification  of  officer  to  take,  IS  16-21. 
Beqnlsltes  and  sufficiency,  in  general,  §1  22-35. 

 Kecessity  to  show  when  officer's  commission  expires,  iS^r  27. 

 Voluntary  act,  8  §28-30. 

 Identity  ol  grantor,  1 31.. 

OoncluslTenesB,  ||3S,  33. 

Defects  and  irregularities,  §§34,  35. 

Acknowledgment  of  officer  not  using  seal,  {  36. 

Foreign  acknowledgment,  §S  37-41. 

Parol  evidence  to  show  acknowledgment,  I  42. 

Changing  description  of  property  after  acknowledlgment,  f  43. 

Impeacliment  of  ackjnowledgment,  1144,  45. 

 Weight  and  suffictmcy  of  evidence,  1146-58. 

AdmiaidbUity  in  evidence,  f 1 54-57. 

unless  the  real  estate  conveyed  or  Incum- 
bered the  homestead  of  the  grantors,  an 
acknowledgment  Is  not  essential  to  the 
validity  of  the  conveyance.  Horhach  v. 
Tyrrell,  48  Neb.  514  (67  N.  W.  485;  37  L. 
R.  A.  434). 

2.  (1878.)  The  functions  of  an  acknowl- 
edgment are  to  authorize  the  deed  to  be 
given  In  evidence  without  further  proof  of 
its  execution,  and  to  entitle  It  to  be  re- 
corded. The  acknowledgment  is  no  part  of 
the  deed  Itself.  BwrhanTe  v.  EXlia,  7  Neb. 
166. 

8.  (1899.)  The  office  of  an  acknowl- 
edgment is  to  furnish  authentic  evidence 
that  the  Instrument  acknowledged  has  been 
duly  executed  and  is  entitled  to  be  recorded. 
Fith  V.  Osgood,  68  Neb.  486  (78  N.  W.  924). 


Cboss  Refeikkcbs. 

Of  assignment  for  beneltt  of  creditors,  see 
Astignment  for  Benefit  of  Creditora,  {|  33-35. 

At^owledgment  of  Illegitimate  child,  see 
Baatarda,  H  3-6. 

Of  chattel  mortgage,  see  Chattel  Mart- 
gages.  §§  40,  41. 

Of  dedication  of  land  to  public,  see  Dedi- 
eation,  1 2. 

Acknowledgment  of  debt  as  tolling  run- 
ning of  statute  of  limitations,  see  Limitar 
tions  of  AetiOM,  ||  120-138. 

Of  conTtyance  of  homestead,  see  Honie- 
ttfoda.  !l  114-116. 

Necessity  of  seal  to  acknowledgment,  see 
yotaria.  11 7-9. 

nature  and  functions. 

1.  (189S.)  The  functions  of  an  ac- 
knowledgment to  a  deed  are  twofold:  (1) 
To  anthorize  the  deed  to  be  given  In  evi- 
dence without  further  proof  of  Its  execu- 
Uon;  (2)  to  enUtle  it  to  be  recorded;  and 


Statutory  provisions. 

4.  (1896.)  Sections  5  and  41  of  chapter 
43,  Revised  Statutes  of  1866,  entitled  "Real 
Estate,"  relating  to  acknowledgment  of 
deeds,  were  enacted  at  the  same  time,  as 
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parts  of  the  same  statute,  and  being  in  some 
of  tbeir  provisions  so  repugnant  that  both 
could  not  be  executed,  inasmuch  as  they 
conflicted,  the  last  section — 41 — prevailed 
and  the  other  was  repealed.  Omaha  Real 
Eatate  ft  Trust  Co.  v.  Kragscoto,  47  Neb.  692 
(66  N.  W.  658). 

5.  (1896.)  Section  5  of  an  act  entitled 
^'Of  real  estate  and  the  alienation  thereof 
by  deed,"  and  relating  to  acltnowledgment 
ot  deeds,  passed  January  26,  1856  (Session 
Laws,  p.  80,  ch.  31),  as  amended  February 
13,  1864  (Session  Laws,  p.  68,  cb.  12),  wat> 
in  direct  and  Irreconcilable  conflict  with  the 
provisions  of  section  44  of  chapter  31  of  the 
same  statute,  passed  at  the  same  time,  and, 
consequently,  operated  its  repeal  by  impli- 
cation. Omaha  Real  Estate  lE  Trust  Co.  v, 
Kragscow,  47  Neb.  592  (66  N.  W.  658). 

Necessity  of  acknowledgment. 

6.  (1876.)  An  instrument,  purporting 
to  be  the  deed  of  a  feme  covert,  without  her 
acltnowledgment.  Is  void  as  to  her.  It  la  no 
deed.  Roode  v.  State,  5  Neb.  174  (25  Am. 
Rep.  475). 

7.  (1881.)  A  deed  of  real  estate  exe- 
cuted, witnessed,  and  delivered^  Is  effectual 
to  pass  title,  though  not  acknowledged  or 
recorded.  Harrison  v.  McWhirter,  12  Neb. 
152  (ION,  W.  645). 

la.  i  1893. )  A  deed  In  other  respects 
sufllcient  and  regular  is  effective,  as  between 
the  grantor  and  ^ntee  therein,  to  pass 
complete  title  even  thougb  executed  lo  a 
foreign  state  it  Is  there  acknowledged  be- 
fore only  a  purported  justice  of  the  peace 
as  to  whose  genuine  signature,  official  char- 
acter and  power,  there  Is  no  accompanying 
certiflcate  of  a  proper  officer  having  a  seal. 
Connell  v.  OaUigher,  36  Neb.  749  (55  N.  W. 
229). 

8.  (1894.)  The  grantee  in  a  deed  of 
real  estate  acquires  title  thereto  or  execu- 
tion and  delivery  to  him  of  such  deed, 
though  the  deed  is  neither  acknowledged 
or  recorded  and  be  afterwards  lost;  uid  a 
sherifTs  deed,  made  in  pursuance  of  an  exe- 
cution sale  against  such  grantee  passes  legal 
title  to  the  purchaser.  Connell  v,  Qalligher, 
39  Neb.  793  (58  N.  W.  438);  46  Neb.  372  (64 
N.  W.  965). 

9.  (1896.)  A  conveyance  of  real  estate, 
such  real  estate  being  the  homestead  of  the 
grantors,  Is.  unless  acknowledged,  abso- 
lutely void.  Horhach  v.  Tyrrell.  48  Neb.  514 
(67  N.  W.  485;  37  L.  R.  A.  434);  Havemeyer 


V.  Daltn,  48  Neb.  536  (67  N.  W.  489;  58  Alp. 
St  Rep.  706  ;  33  L.  R.  A.  332). 

10.  (1897.)  As  between  the  parties  an 
acknowledgment  is  not  essential  to  the 
validity  of  a  conveyance,  unless  the  prop- 
erty be  a  homestead,  or  for  the  purpose  of 
barring  dower.  Linton  v.  Cooper,  53  Neb. 
400  (73  N.  W.  731). 

11.  (1897.)  A  conveyance  by  a  married 
woman  of  her  separate  property,  not  her 
homestead,  is  valid  between  the  parties  al- 
though not  acknowledged.  Linton  v.  Cooper. 
53  Neb.  400  (73  N.  W.  731). 

12.  (1904.)  The  acknowledgment  hy 
both  husband  and  wife  of  an  instrument 
whereby  it  is  soujght  to  convey  or  Incumber 
a  homestead,  is  an  essential  step  In  the  due 
execution  of  such  instrument.  Bolt  v.  A.n- 
deraon,  71  Neb.  826  (99  N.  W.  678). 

Nature  of  offleer'B  act. 

13.  (1896.)  In  this  state  the  act  of  an 
officer  in  taking  the  acknowledgment  of  the 

grantor  to  a  conveyance  of  real  estate  is  a 
ministerial  one.  Horhach  v.  Tyrrell,  48 
Neb.  614  (67  N.  W.  485;  37  L.  R.  A.  434). 

Authority  to  take. 

14.  (1872.)  County  clerks  are  authorized 
to  take  the  acknowledgment  of  deeds  con- 
veying r^l  estate.  Franklin  v.  Kelley,  2 
Neb.  79. 

15.  (1899.)  A  United  States  commis- 
sioner has  no  authority  to  take  acknowl- 
edgments of  real  estate  conveyances  exe- 
cuted in  Nebraska.  Interstate  Saving  <£ 
Loan  Ass'n  v.  Btrine,  68  Neb.  133  (78  N.  W. 
377). 

 Disqualification  of  officer  to  take. 

16.  (1896.)  What  relationship  or  what 
interest  possessed  by  an  oflScer  disqualifies 
him  from  taking  an  acknowledgment  must 
be  determined  from  the  facts  and  circum- 
stances of  the  case  In  which  the  question 
is  presented,  rather  than  by  any  general 
rule.  Horbach  v.  Tyrrell,  48  Neb.  514  (67 
N.  W.  486;  37  L.  R.  A.  434). 

17.  (1896.)  A  notary  public  Is  not  dis- 
qualified from  taking  an  acknowledgment 
of  a  mortgage  made  to  a  corporation,  merely 
because  it  is  shown  that  he  was  at  the  time 
secretary  and  treasurer  of  the  mortgagee,  it 
not  appearing  that  he  was  a  stockholder  In 
such  corporation  or  otherwise  beneficially 
Interested  In  having  the  mortgage  made. 
Horbach  v.  Tyrrell,  48  Neb.  514  (67  N.  W. 
485;  37  L.  R.  A.  434). 

18.  (1896.)   An  attorney,  who  is  a  no- 
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urr  public,  is  not  dlBquallfled  from  taking 
an  acknowledgment  of  a  mortgage  made  to 
bis  client,  merely  because  he  holds  for  col- 
lection the  claim  secured  by  such  mortgage, 
it  not  appearing  that  the  attorney  had  any 
beneficial  Interest  in  having  the  mortgage 
made,  nor  that  the  amount  of  his  compen- 
sation in  any  manner  depended  upon  such 
mortgage  being  made.  Bavemeyer  v.  DoAn, 
48  Neb.  536  (67  N.  W.  489;  58  Am.  St.  Rep. 
706;  33  L.  R.  A.  332). 

19.  ( 1902. )  A  national  bank,  which 
held  a  note  for  collection,  belonging  to 
another  bank,  of  which  it  was  a  large  stock- 
bolder,  took  a  renewal  thereof  and  Included 
in  such  renewal  note  an  amount  of  its  own 
unsecured  debt  against  the  maker  and  at 
the  same  time  obtained  a  mortgage  upon 
the  homestead  of  the  debtor,  signed  by  him- 
self and  wife,  and  acknowledged  before  a 
notary  who  was  an  officer  and  stockholder 
of  the  national  bank,  to  secure  the  payment 
of  the  said  renewal  note.  Held,  That  the 
national  bank  and  Its  stockholders  had  a 
direct  pecaniaiy  and  beneficial  Interest  In 
the  transaction  and  hence  the  acknowledg- 
ment was  void.  Wilson  v.  Ories«,  64  Neb. 
792  (90  N.  W.  866). 

20.  (1904.)  A  clerk  In  a  private  bank. 
Who  Is  the  son-in-law  of  the  owner  of  the 
bank,  and  vho  althoui^  designated  as 
cashier  has  no  pecuniary  Interest  in  the 
bank  except  salary,  la  not  disqualified  by 
interest,  from  taking  an  acknowledgment  as 
notary  to  a  mortgage  given  to  the  bank. 
Banktng  Houte  of  A.  Caxtetter  v.^  Stewart. 
70  Neb.  815  (98  N.  W.  34). 

21.  (1902.)  On  the  grounds  of  public 
policy  an  otDcer  is  disqualified  from  taking 
the  acknowledgment  of  a  mortgage  given  to 
secure  an  Indebtedness,  evidenced  by  a  note, 
rf  which  he  Is  the  real  owner.  Hedbloom 
V.  Pierson,  2  Unof.  799  (90  N.  W.  218). 

Beqnlsltea  and  snffletency  in  generaL 

22.  (1878.)  A  certlfleate  of  acknowl- 
edgment la  sufficient  If  it  shows  that  the  re- 
qnlrements  of  the  statute  have  been  com- 
plied with  Id  substance.  Burbank  v.  Ellis, 
1  Neb.  166. 

23.  (1882.)  A  certificate  of  acknowl- 
edgment, in  which  It  was  shown  that  the 
grantors  appeared  and  acknowledged  the  In-' 
stniment  to  be  "their  voluntary  act,"  omit- 
ting the  words  "and  deed,"  held,  to  be  a 
substantial  compliance  with  the  statute. 
Spitciuwie  V.  yanfteitcft,  13  Neb.  338  (14  N. 
W.  417), 


24.  (1892.)  A  COTtifl(»te  of  acknowl- 
edgment to  a  deed  which  states  that  "per- 
sonally came  Catherine  Tozler.  to  me  known 
to  be  the  identical  person  whose  name  Is 
affixed  to  the  above  instrument  as  grantor, 
and  acknowledged  the  same  to  be  her  volun- 
tary act  and  deed,"  which  certificate  Is 
signed  by  an  officer  authorized  to  take  ac- 
knowledgments, and  attested  with  his  of- 
ficial seal.  Is  valid.  Gregory  v.  Kenyan,  34 
Neb.  640  (52  N.  W.  685). 

25.  (1882.)  The  exact  words  of  the 
statute  are  not  Indispensable  to  a  good  cer- 
tificate of  acknowledgment.  It  Is  sufficient 
If  a  full  meaning  Intended  to  be  conveyed 

is  clearly  expressed.  Spitznagle  v.  Van- 
heSBCh,  13  Neb.  338  (14  N.  W.  417). 

 Necessity  to   show  when  officer's 

conuniMlon  expiree. 

26.  (1907.)  A  certificate  of  a  notary 
public  not  authenticated  by  a  statement 
either  engraved  upon  his  seal  or  written 
under  his  official  signature  of  the  date  of 
the  expiration  of  his  commission  or  term  of 
office  is  void.  ■Sheridan  County  v.  McKin- 
ney,  79  Neb.  220  (112  N.  W.  329).  [Over- 
ruled, 79  Neb.  223.] 

27.  (1907.)  Failure  of  a  notary  to  write 
under  his  official  signature  the  date  when 
his  commission  expires  does  not  render  his 
certificate  void.  BMri&an  County  v.  Mc- 
Kinney,  79  Neh.  223. 


•Voluntary  act. 


28.  (1881.)  Under  a  statute  requiring  a 
chattel  mortgage  to  be  acknowledged,  on 
acknowledgment  "This  mortgage  was  ac- 
knowledged before  me  by  P.  this  eighteenth 
day  of  September,  1875,"  Is  insufflciwit  since 
it  does  not  recite  that  the  instrument  was 
executed  voluntarily.  Becker  v.  Andertm, 
11  Neb.  493  (9  N.  640). 

29.  (1882.)  A  certificate  of  acknowl- 
edgment to  a  deed,  which  showed  simply 
that  the  grantors  appeared  before  the  officer 
taking  It  "and  acknowledged  that  they  exe- 
cuted the  same,"  is  Invalid.  The  certificate 
must  show  that  the  execution  of  the  deed 
Is  "voluntary"  on  the  part  of  the  grantor. 
Spitznagle  v.  Yanhetach.,  13  Neb.  338  (14  N. 
W,  417). 

30.  (1891.)  A  certificate  of  acknowl- 
edgment to  a  real  estate  mortgage  which 
does  not  show  that  the  mortgagor  volun- 
tarily executed  the  instrument  is  Invalid. 
Keeling  v.  Hoyt,  31  Neb.  4S3  (48  N.  W.  66). 
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-Identity  of  grantor. 


31.  (1878.)  A  certificate  which  afaows 
that  "On  th«  29th  day  of  September.  1862, 
personally  appeared  before  me,  Davtd  Dor- 
rlngton,  mayor  of  Falls  City,"  etc.  held,  a 
sufficient  statement  of  the  identity  of  the 
grantor.   Burbank  v.  EUi»,  7  Neb.  166. 

Concluslvenesa. 

32.  (1883.)  The  certificate  of  acknowl- 
edgment of  a  notary  public,  with  his  official 
seal  attached,  la  sufficient  proof  of  the  due 
execution  tn  another  state  of  a  deed  of  real 
estate  lying  in  this  state.  CtaUey  v.  Galley, 
14  Neb.  174  (15  N.  W.  318). 

33.  (1899.)  When  the  party  executing  a 
deed  or  mortgage  knows  that  he  is  before 
an  officer  haTlng  authority  to  take  acknowl- 
edgments, and  intends  to  do  whatever  is 
necessary  to  make  the  Instrument  eftectlTe. 
the  acknowledging  officer's  official  certificate 
will  be.  In  the  absence  of  fraud,  conclusive 
In  favor  of  those  who  In  good  faith  rely  on 
it.  Council  Bluffs  Savings  Bank  v.  Smith, 
59  Neb.  90  (  80  N.  W.  270;  80  Am.  St  Rep. 
669). 

Defects  and  irregnlatitles. 

34.  (1901.)  A  mere  Irregularity  in  tak- 
Ing  an  acknowledgment  does  not  invalidate 
it  Morrta  v.  Linton,  61  Neb.  637  (86  N.  W. 
666). 

34o.  (1896.)  Where  a  deed  to  a  home- 
stead from  a  husband  and  wife  to  a  third 
person,  the  grantee  to  reconvey  to  the  wife, 
was  actually  acknowledged  by  a  notary  in 
Nuckolls  county,  but  by  mistake  he  certi- 
fied that  he  was  a  notary  of  Webster  county 
where  the  deed  was  recorded,  tbe  rights  of  a 
Judgment  creditor  of  the  husband  are  not 
thereby  affected,  and  the  deed  having  been 
actually  signed,  acknowledged  and  delivered, 
conveys  the  legal  title.  Roberts  v.  Robin- 
son, 49  Neb.  717  (68  N,  W.  1035;  59  Am.  St 
Rep.  567). 

36.    (1883.)    The  objection   to  a  deed, 
that  the  acknowledgment  was  taken  before  ' 
a  county  clerk,  is  cured  by  tbe  second  sec- 
tion of  the  act  approved  Feburary  24,  1883. 
Davis  V.  Suaton,  16  Neb.  28  (16  N.  W.  820). 

Acknowledgment  of  officer  not  using  seal. 

36.  (1880.)  An  acknowledgment  by  an 
officer  not  using  an  official  seal  must  have 
attached  a  certificate  of  the  clerk  of  a  court 
of  record,  or  odier  certifying  officer,  showing 
that  the  acknowledging  officer  was  at  the 
time  such  an  dBcer;  that  he  was  acquainted 
^-Ith  hlB  handwriting,  uid  believed  the 


signature  to  be  genuine;  and  that  the  ac- 
knowledgment and  execution  are  according 
to  law.   Irwin  v.  Welch,  10  Neb.  479  (6  N. 

W.  753). 

Poreign  acknowledgment 

37.  (1876.)  A  deed  of  conveyance  of 
land  must  be  executed  and  acknowledged 
as  directed  by  the  statutes  of  the  state  in 
which  the  land  Is  situated;  If  the  deed  is 
executed  in  another  state  and  the  statute 
provides  that  it  shall  be  executed  and  ac- 
knowledged according  to  the  laws  of  such 
state.  It  must  be  so  executed.  Roode  v. 
State,  5  Neb.  174  (25  Am.  Rep.  475). 

38.  (1876.)  Where  a  deed  is  executed 
and  acknowledged  In  another  state  before 
a  commissioner  of  deeds  of  this  state,  a 
notary  public,  or  other  officer  using  an  offi- 
cial seal,  the  law  presumes  a  compliance 
with  tbe  law  of  the  place  of  execution,  and 
no  further  authentication  is  necessary.  But 
in  all  other  cases  there  must  be  attached 
thereto  a  certificate  of  the  clerk  of  a  court 
of  record  or  other  certifying  officer,  under 
his  official  seal.  Hoadley  v.  Stephens,  4 
Neb.  431.  [Overruled  to  commissioner.  47 
Neb.  592-612.] 

39.  (1881.)  When  a  deed  Is  made  in 
another  state  the  certificate  of  acknowledg- 
ment of  a  notary  public  thereto,  duly  at- 
tested by  his  official  seal,  entitles  such  deed 
to  he  recorded  without  further  authentic- 
tion.  Oreen  v.  Oross,  12  Neb.  117  (10  N.  W. 
459). 

40.  (1895.)  The  first  paragraph  of  the 
syllabus  in  Hoadley  v.  Stephens,  4  Neb.,  431, 
Is  overruled  to  the  extent  in  which  it  relates 
to  the  acknowledgment  of  deeds  in  another 
state  than  this,  before  a  commissioner  of 
deeds  for  this  state.  Omaha  Real  Estate  «£ 
Trust  Co.  V.  Kragscow,  47  Neb.  592  (66  N. 
W.  658). 

41.  (1901.)  Under  section  6.  chapter  73, 
Compiled  Statutes,  providing  for  the  execu- 
tion of  deeds  in  a  foreign  country,  the  word 
"consul"  means  any  person  invested  by  the 
national  government  with  the  functions  of 
consul-general,  vice-consul-general,  consul 
or  vice-consul.  Morris  V.  lAnton,  61  Neb. 
537  (85  N.  W.  565). 

Parol  evidence  to  show  acknowledgment. 

42.  ( 1904.)  That  an  acknowledgement,  by 
a  husband  and  wife,  of  an  instrument  con- 
veying a  homestead,  or  placing  an  incum- 
brance thereon,  should  appear  from  the  in- 
strument itself  In  the  form  of  a  certificate 
of  the  officer  before  whom  the  aeknowledg- 
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ment  was  taken,  and,  in  the  absence  of  such 
certlllcate,  It  Is  not  competent  to  show  by 
parol  that  the  Instrument  was  Id  fact  ac- 
knowledged. 8olt  V.  Ander$on,  71  Neb.  S26 
(99  N.  W.  678). 

Chan^g  description  of  property  after  ae- 
knowledgment. 

43.  (1885.)  An  officer  taking  the  ac- 
knowledgment of  a  deed  or  mortgage  cannot 
after  the  execution  of  the  Instrument  change 
the  description  of  the  premises  mortgaged 
or  conveyed  without  the  assent  of  the  mort- 
gagor or  grantor,  even  to  make  the  descrip- 
tion conform  to  the  contract  as  he  under* 
stood  It  Fereatt  v.  Frederick,  17  Neb.  117 
(22  N.  W.  235). 

Impeachment  of  acknowledgment. 

44.  (1885.)  A  certificate  of  acknowledg- 
ment of  a  deed  or  mortgage  is  prima  facie 
correct,  and  cannot  be  Impeached  except  for 
fraud,  collunfon,  or  Imposition.  Pereou  v. 
Frederick,  17  Neb.  117  (2i  N.  W.  235). 

45.  (1901.)  The  certificate  of  an  officer 
having  authority  to  take  the  acknowledg- 
ment of  a  deed  cannot  be  impeached  except 
for  fraud,  collusion  or  Imposition.  Boldt  v. 
Becker,  1  Unof.  75  (95  N.  W.  509). 

Weight  and  sufficiency  of  evidence. 

46.  (1892.)  A  certificate  of  acknowledg- 
ment of  a  deed  or  mortgage,  in  proper  form, 
can  be  Impeached  only  by  clear,  convincing, 
and  satisfactory  proof  that  the  certificate  is 
false  and  fraudulent.  Phillips  v.  Bishop,  35 
Neb.  487  (53  N.  W.  375);  Boffcer  v.  Avery, 
36  Neb.  599  (  54  N.  W.  989):  (1901)  Davis 
V.  Kelly,  62  Neb.  €42  (87  K.  W.  347)  ;  (1904) 
McGuire  v.  Wilson,  5  Unof.  540  (99  N.  W. 
2«). 

47.  (1892.)  In  an  action  to  foreclose  a 
mortgage  on  a  homestead,  the  acknowledg- 
ment to  the  wife  being  in  dispute,  the  evi- 
dence introduced  is  sufficient  to  sustain  a 
finding  in  favor  of  the  validity  of  the  ac- 
Xnowledgment.  Phillips  v.  Bishop,  35  Neb. 
487  (53  N.  W.  375). 

48.  49.  (1901.)  The  certificate  of  an  of- 
ficer having  authority  to  take  acknowledg- 
ments, cannot  be  impeached  by  showing 
merely  that  such  officer's  duty  was  irregu- 
hirlr  performed.  Council  Bluffs  Savings 
Bank  V.  Smith,  59  Neb.  90  (80  N.  W.  270; 
80  Am.  St.  Rep.  669);  Morris  v.  Linton,  61 
Neb.  537  (85  N.  W.  565). 

50.  (1903.)  Pleading  and  proof  that  ac- 
biowledgnent  of  a  mortgage  upon  a  family 
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homestead  taken  by  an  officer  and  stock- 
holder in  a  loan  company  which  was  agent 
for  the  loaner,  held  not  to  invalidate  the  ac- 
knowledgment. Gilbert  v.  Oarber,  69  Neb. 
419  (95  N,  W.  1030). 

51.  (1904.)  The  evidence  to  impeach 
successfully  the  certificate  of  acknowledg- 
ment of  a  notary  public  must  be  clear,  con- 
vincing and  satisfactory  that  the  certificate 
is  false  and  fraudulent.  Banking  House  of 
A.  Castetter  v.  Stewart,  70  Neb.  815  (98  N, 
W.  34). 

52.  (1904.)  Evidence  examined,  and  held 
Insufficient  to  impeach  the  certificate  of  ac- 
knowledgment of  the  mortgi«e  in  contro- 
Tersy.  McQuire  v.  Wilson,  5  Unof.  540  (9» 
N.  W.  244). 

53.  (1907.)  A  certificate  of  acknowledg- 
ment of  a  deed  or  mortgage,  in  proper  form, 
can  be  impeached  only  by  clear,  convincing, 
and  satisfactory  proof  that  the  certificate  is 
false  and  fraudulent;  and  whilst  the  mak- 
ing of  a  false  certificate  Is  a  fraud  upon  the 
party  against  whom  it  is  perpetrated,  yet 
the  mere  evidence  of  a  party  purporting  to 
have  made  the  acknowledgment  usually  can- 
not overcome  the  officer's  certificate,  nor 
will  such  evidence,  slightly  corroborated, 
overcome  It.  Sheridan  County  v.  McKinney, 
79  Neb.  223. 

Admissibility  in  evidence. 

54.  (1896.)  Deed  executed  in  another 
state  before  an  officer  having  no  seal,  to  be 
admissible  in  evidence,  must  be  certified  in 
the  manner  provided  by  statute.  O'Brien  v. 
Oaslin,  20  Neb.  347  (30  N.  W.  274). 

54a.  (1876.)  A  deed  executed  and  ac- 
knowledged by  a  justice  of  the  peace,  in 
Virginia,  offered  in  evidence  to  prove  that 
the  grantors  had  parted  with  the  legal  title 
to  certain  real  estate  therein  mentioned.  Is 
properly  excluded,  Uiere  being  no  evidence 
that  it  was  executed  and  acknowledged  ac- 
cording to  the  laws  of  Virginia.  Hoadley  v. 
Stephens,  i  Neb.  431. 

55:  (1889.)  The  date  of  an  acknowledg- 
meot  of  a  deed,  when  dated  earlier  than  the 
deed  itself,  will  prevail  over  that  of  the 
deed,  and  such  acknowledgment  is  admissi- 
ble in  evidence  over  the  objection  of  the  dis- 
crepancy in  the  dates.  Buck  v.  Gage,  27 
Neb.  306  (43  N.  W.  110). 

56.  (1894.)  The  record  of  a  deed  is  not 
admissible  in  evidence  unless  the  certificate 
of  acknowledgment  Is  substantially  in  ac- 
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cordance  with  the  statute.  MttxweU  v.  Rig- 
ging, 38  Neb.  671  (57  N.  W.  388). 

57.  (1897.)  A  valid  acknowledgment 
permits  a  conveyattce  to  be  received  In  evi- 
dence without  further  proof;  but  one  not 
acknowledged  may  be  received  in  evidence 
if  Its  execution  and  delivery  be  otherwise 
proved.  Linton  v.  Cooper,  53  Neb.  400  (73 
N.  W.  731). 


ACQUIESCENCE. 

Of  use  of  land  as  evidence  of  dedication, 
see  Dedication,  %%  41.  42. 

Bstoppel  by  acquiescence,  see  Ettoppel, 
II 96-128. 

Of  agent's  act,  see  PHncfpal  and  Affent, 
Si  266-267. 
Of  deed,  see  Deeds,  1 134. 


ACTION. 

ANALYSIS. 

I.  OBOnimS  AOT)  CONDITIONS  PBECEDENT. 
Bl^ht  of  action,  S§  1-4. 

 Causes  accruing  in  foreign  state,  {  5. 

Xotive  for  bringing  milt,  ||6,  7. 
Abstract  questions  of  law,  SI  8,  9. 
Defenses,  1 10. 

Persons  entitled  to  sue,  H  11-17. 
Persons  liable,  §  1& 

U.  KATXTBE  AND  FOSM. 

Nature  and  form  of  remedy  in  general,  81 19-25. 
For  the  recovery  of  money  only,  §86. 
Civil  or  criminal,  g  27. 
Legal  or  equitable,  §§  28^7. 

 Equitable  relief  in  actions  at  lew.  f§  38,  39. 

Waiver  of  objection  as  to  form,  8S40,  41. 

m.  ;roiNDEB. 

Single  and  entire  causes  of  action,  §§  42,  43. 
Joinder  of  causes  of  action,  H  44-49. 

 Contract  and  tort,  §  50. 

 Legal  and  equitable,  §§  Sl~64. 

 Parties  and  interest  involved,  IS  S5-67. 

 Manner  of  raising  objections,  H  5S-6a 

 Election  or  separation,  8§61,  63. 

 Waiver  of  objection,  Sg  63-65. 

Compelling  joinder  of  causes,  g  66. 
Splitting  cause  of  action,  §167,  68. 

IV.  COXBIENCEHENT. 

What  constitutes  commencement,  §§69-73. 
Accrual  of  cause  of  action,  88  7^  75. 

CBOss  HzTEMNCEs.  vHio  may  maintain  proceedings  for  bas- 

Actions   in  particular  cases,  or  by  or     tardy,  see  BattarOs,  |S  26-28 

see  Chattel  Mortgages,  S8  201-204. 
Abatement  of.  see  Ahatement  and  Revival.       For  alimony,  see  Divorce,  H  134-210 
Dismissal  of.  see  Dismissal  and  Non-Suit.       Election  of  remedies,  see  Election  of  Rem- 
Revival  of,  see  Abatement  and  Revival,  cdiea. 

Liability  for  tort  for  prosecuting  legal 
Assignment  of  right  of  action,  see  Asgign-    right,  see  Torts,  §  4. 

'"^"'**  Compelling  action,  see  Mandamus. 
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I.  OBOUNDS   AND  OONDiriONS  PBB- 
CEDEHT. 

Bight  of  action. 

1.  (1898.)  The  denial  to  a  litigant  of  a 
right  expresslr  conferred  upon  him  by  sta- 
tute, vhich  right  he  has  not  waived  ind 

which  he  has  demanded  in  due  time  and  in 
a.  proper  manner,  is  reversible  error.  First 
Sat.  Bank  of  Chadron  v.  Engelbrecht,  ^7 
Neb.  270  (77  N.  W.  685).  [Rehearing.  58 
Neb.  639.1 

2.  (1901.)  The  existence  of  a  lawful 
claim  implies,  ordinarily,  the  right  to  en- 
force such  claim  by  action.  Ayrea  v.  Thura- 
ton  County  63  Neb.  96  (88  N.  W.  178). 

3.  (1903.)  A  plalntitt  must  recorer  on 
the  strength  of  his  own  case,  not  on  the 
weakness  of  the  defendant's  case;  It  is  his 
right,  not  the  defendant's  wrong-doing,  that 
is  the  basis  of  recoTery.  Home  Fire  Int.  Co. 
r.  Barber,  67  Neb.  644  (93  N.  W.  1024;  108 
Am.  St.  Rep.  716;  60  L.  R.  A.  927). 

3a.  (1903.)  The  guarantee  In  the  bill 
of  rights,  that  every  person  shall  have  a 
remedy,  by  due  course  of  law,  for  every  in- 
jury done  him  In  his  lands,  goods,  person  or 
reputation,  Is  not  a  guarantee  of  a  remedy 
for  every  species  of  injury  in  respect  of  such 
matters,  but  only  for  such  as  result  from  an 
invasion  or  Infringement  of  a  legal  right,  or 
the  failure  to  discharge  a  legal  duty  or  obli- 
gation. GoOdard  v.  City  of  Lincoln,  69  Neb. 
594  (96  N.  W.  273). 

4.  (1907.)  All  facts  which,  Uken  to- 
gether, are  necessary  to  fix  the  responsibility 
for  an  injury  complained  of  constitute  a 
cause  of  action.  Johnaon  v.  Am^con  Smelt- 
ing Reflnino  Co.,  80  Neb.  256  (116  N.  W. 
517). 

 Cause  accruing  in  foreign  state. 

3.  (1884.)  A  cause  of  action  which  ac- 
crued in  Iowa  under  a  statute  of  that  state 
may  be  enforced  In  the  court  of  this  state. 
Delahaye  v.  Heitkemper,  16  Neb.  476  (20  N. 
W.  385). 

XotlTe  for  brlnginif  suit 

6.  (1896.)  Where  one  has  a  valid  cause 
of  action  against  another,  his  motive  in  in- 
stituting It  is  immaterial,  and  the  fact  that 
it  is  inspired  by  malice  is  no  defense.  Jabob- 
aon  V.  Van  Boening,  48  Neb.  80  (66  N.  W. 
993:  58  Am.  St  Rep.  684;  32  L..  R.  A.  229). 

T.  (1900.)  The  motive  wh{ch  Induces  a 
party  to  defend  a  suit  brought  against  htm 
will  not  be  Inquired  Into,  but  rather  his  legal 


rights  in  the  premises.  State  v.  Oerman 
Savings  Bank,  61  Neb.  87  (84  N.  W.  599). 

Abstract  questions  of  law. 

8,  9.  (1902.)  Abstract  questions  of  law 
cannot  be  made  the  subject  of  litigation. 
There  must  be  real  parties,  and  a  rea  in  dis- 
pute that  will  become  rea  judicata  when  the 
litigation  is  determined.  State,  ex  rel. 
Wright,  V.  Savage,  64  Neb.  702  (91  N.  W. 
657);  (1903)  State,  ex  rel.  Kennedy,  v. 
Broatch,  68  Neb.  687  (94  N.  W.  1016;  110 
Am.  St.  Rep._477). 

Defenses. 

10.  (1896.)  The  mere  dismissal  of  an  ac- 
tion and  a  publication  by  plaintiff  that  he 
did  wrong  in  bringing  the  suit  cannot  be 
shown  In  bar  of  a  subsequent  suit  upon  the 
same  cause  of  action.  Oliver  v.  Lanaing,  48 
Neb.  338  (67  N.  W.  195). 

Persons  entitled  to  sue. 

11.  (1888.)  The  real  party  in  Interest 
under  section  29  of  the  code  Is  the  person 
entitled  to  the  avails  of  the  suit.  Hoagland 
V.  Tan  Etten,  22  Neb.  681  (35  N.  W.  869). 

12.  (1888.)  A  mere  assignee  having  no 
interest  in  the  result  of  suit,  but  who  ob- 
tains an  assignment  upon  a  promise  to  pay 
the  assignor  the  amount  he  may  derive  from 
the  action.  Is  not  the  real  party  In  interest, 
and  cannot  maintain  the  action.  Hoagland 
V.  Yan  Etten,  22  Neb.  681  (35  N.  W.  869). 

13.  (1892.)  When  an  action  is  brought 
in 'the  proper  name  of  one  of  the  plaintiffs 
followed  by  the  words  "ft  Co.,"  a  demurrer 
on  the  ground  of  a  defect  of  parties  plain- 
tiff no  doubt  will  He,  but  not  for  want  of 
legal  capacity  to  sue.  Brookmire  A  Co.  v. 
Rosa,  34  Neb.  M7  (51  N.  W.  840). 

14.  (1892.)  An  action  brought  In  the 
name  of  James  H.  Brookmire  ft  Co.  Is  not 
subject  to  demurrer  for  want  of  legal  ca- 
pacity of  the  plaintiff  to  sue.  One  of  them 
at  least,  on  the  face  of  the  record  has  such 
capacity,  and  as  the  demurrer  applies  to  all 
the  members  of  the  supposed  Arm  it  should 
be  overruled.  Brookmire  ft  Co.  v.  Roaa,  34 
Neb.  227  (51  N.  W.  840). 

15.  (1902.)  While  a  third  party  may 
maintain  an  action  or  a -defense  under  an 
agreement  between  others  made  for  his  bene- 
fit, it  must  appear  that  there  was  an  intent 
by  the  promisee  or  person  with  whom  the 
agreement  was  made  to  secure  some  benefit 
to  such  third  party,  and,  also,  that  there 
existed  some  privity  between  the  promisee 
and  the  party  to  be  benefited.  Frerkinff  r. 
Thomaa,  64  Neb.  193  (89  N.  W.  lO*)-,). 
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16.  (1904.)  The  courts  will  not  enter- 
tain a  controversy  concerning  the  title  or 
right  of  possession  of  real  or  personal  prop- 
erty, except  at  the  instance  of  some  person 
or  persons  havings  or  claiming  a  right 
thereto  derived  from,  or  recognized  by,  the 
laws  of  this  state  or  of  the  United  States. 
Bonacum  v.  Murphy,  71  Neb.  487  (104  N.  W. 
180). 

17.  (1904.)  Whether  a  liability  arising 
from  a  breach  of  a  duty  prescribed  by  stat- 
ute or  ordinance  accrues  for  the  benefit  of 
an  individual  specially  InjurecT  thereby,  or 

whether  such  liability  Is  exclusively  of  a 
public  character,  depends  upon  the  nature  of 
the  duty  enjoined  and  the  benefits  to  be  de- 
rived from  its  performance.  Frontier  Steam 
Launary  Co,  v.  Connolly,  72  Neb.  767  (101 
N.  W.  995;  68  L.  R  A.  425). 

Persons  liable, 

18.  (1883.)  As  a  general  rule,  no  one 
can  be  subjected  to  a  suit  and  judgment  at 
law  unless  he,  or  one  whose  legal  representa- 
tive he  Is,  has  done  some  unlawful  act,  either 
of  commission  or  omission,  or  failed  in  the 
discharge  of  ^some  duty.  Jonet  v.  Duras,  14 
Neb.  40  (14  N.  W.  537). 

n    NATUBE  AJtTB  FOBM. 
Nature  of  habeas  corpus  proceedings,  see 

Habeas  Corpus,  §5  1-8. 

Nature  of  action  for  conversion,  see 
Trover  and  Conversion,  $  20. 

Nature  and  form  of  remedy  In  general. 

19.  (1881.)  Under  the  code  there  is  but 
one  form  of  action,  and  that  consists  of  a 
statement  of  the  facts  constituting  the 
cause  of  action.  Rhea  v.  Rej^nolds,  12  Neb. 
128  (10  N.  W.  549). 

20.  (1881.)  The  very  object  of  the  code 
is  to  abolish  the  technical  rules  that  pre- 
vailed previous  to  Its  existence,  by  which 
the  rights  of  parties  were  frequently  sacri- 
ficed. RJ^a  V.  Reynolds,  12  Neb.  128  (10  N. 
W.  549). 

21.  (1882.)  Where  a  statute,  which  con- 
fers the  means  of  acquiring  a  right,  pre- 
scribes an  adequate  special  mode  of  determ- 
ining, by  a  Judicial  InTestigatlon,  the  fact 
upon  which  the  right  depends,  that  mode  ia 
exclusive.  Tierney  v.  Cornell,  3  Neb.  267. 

22.  (1891.)  When  a  statute  gives  a  right 
that  did  not  before  exist,  and  it  prescribes  a 
remedy  for  its  enforcement,  that  remedy  is 
exclusive.  Blain  v.  Wilson,  32  Neb.  302  (49 
N.  W.  224). 

23.  (1894.)    It  1b  not  material  by  what 


name,  or  whether  by  any,  an  action  uadfr 
the  code  is  designated.  The  pleader  should 
state  the  facts,  and  if  they  constitute  a  muse 
of  action,  the  law  affords  the  remedy  witli- 
out  reference  to  the  form  of  the  action. 
Skinner  v.  Skinner,  38  Neb.  756  (  57  N.  W.  - 
534). 

24.  (1896.)  Under  our  system  of  plead- 
ing the  nature  of  an  action  is  determined 
not  alone  by  the  prayer  for  relief,  but  also 
from  the  character  of  the  facts  alleged. 
Stephens  v.  Haraing,  48  Neb.  659  (67  N.  TV'. 
746). 

25.  (1896.)  The  term  "action"  is  ap- 
plicable to  almost  any  proceedings  in  court, 
by  which  one  pursues  that  remedy  which  the 
law  affords  him.  Oib«on  v.  Sidney,  50  Neb. 
12  (69  N.  W.  314). 

Tor  the  recovery  of  money  only. 

26.  (1879.)  An  action  for  the  recovery 
of  money  only  Is  one  where  it  is  sought  to 
reduce  a  debt  to  Judgment  upon  which  an 
execution  may  issue  and  be  levied  upon  any 
property  of  the  defendant  not  exempt. 
Jones  V.  A'uII,  9  Neb.  57  (1  N.  W.  867). 

Civil  or  criminaL 

27.  (1882).  The  test  of  determining 
whether  a  cause  is  civil  or  criminal  in  na- 
ture is  to  inquire  whether  the  proceedings 
is  by  indictment  or  action;  if  by  indictment 
it  is  criminal;  If  by  action,  civil.  Mitcheli  v. 
State,  12  Neb.  638  (11  N.  W.  848). 

Legal  or  equitable. 

28.  (1876.)  Although  the  distinction  be- 
tween acts  at  law  and  suits  in  egul'ty  has 
by  statute  been  abolished,  a  purely  legal 
claim  must  be  determined  by  the  rules  of  a 
law  court,  while  claims  of  an  equitable  na- 
ture must  be  determined  according  to  the 
rules  of  equity.  Wilcox  v.  Saunders,  4  Neb. 
569. 

29.  (1881.)  All  distinctions  between  ac- 
tions at  law  and  suits  in  equity  are  abol- 
ished except  such  as  inhere  in  the  nature 

of  the  case.    Rhea  v.  Reynolds,  12  Neb.  128 
(10  N.  W.  549). 

30.  (1893.)  It  is  not  the  object  of  the 
code  to  abolish  existing  remedies  In  cases 
where  no  provision  is  made  therein  for  the 
prosecution  of  actions.  Cases  involving  sub- 
stantial rights,  which  are  clearly  outside  the 
provision  of  the  code,  may  be  prosecuteii  in 
accordance  with  the  practice  previously 
recognized  in  courts  of  common  law  and 
equity.  Smithson  v.  Smithson,  37  Neb.  535 
(5G  N.  W.  300;  40  Am.  St.  Rep.  504). 
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31.  (1S97.)  One  pleading  facta  sufficient 
to  constitute  a  cause  of  action  may  have 
proper  relief,  whether  the  cause  Is  denomi- 
nated an  action  at  law  or  a  suit  in  equity. 
Alter  V.  Bank  of  Stockham,  63  Neb.  223  (73 
N.  W.  667). 

32.  (1898.)  The  distinction  between  law 
ud  equity  is  not  abolished  In  this  state. 
Section  2  of  the  code  of  civil  procedure,  how- 
«?er,  provides  that  there  shall  be  but  one 
form  of  action,  called  a  'cWll  action,"  in 
vhldi  rales  of  law  or  doctrines  of  equity 
may.  under  proper  pleading  and  proper 
states  of  facts,  either  or  both  be  enforced. 
Hopkitu  V.  Washington  Countv,  56  Neb.  596 
(77N.W.  58).  ■ 

33.  (1899.)  The  nature  of  an  action, 
whether  1^1  or  equitable.  Is  determinable 
from  its  main  object  as  disclosed  by  the 
arerments  <^  the  pleading  and  the  relief 
sought  Lett  V.  Hammond,  69  Neb.  S39  (80 
N.  W.  1042). 

34.  (1899.)  An  action  for  breach  of  an 
agreement  to  purchase  land  at  judicial  sale, 
manage  and  sell  the  same,  and  account  to 
the  judgment  debtor  for  the  surplus  over 
certain  liens,  la  a  law  action  In  which  plain- 
tilt  is  entitled  to  a  jury,  although  It  Involves 
an  accountng.  Lett  v.  Hammond^  59  Neb. 
339  (80  N.  W.  1042). 

35.  (1902.)  When  the  Jurisdiction  of  the 
district  court  Is  invoked,  either  by  an  action 
at  law,  or  a  suit  In  equity,  Its  Judgment  or 
decree  can  not  be  successfully  assailed  for 
want  of  jurisdiction,  on  the  ground  that  an 
issue  triable  to  a  jury  was  tried  to  the 
court  Bannard  v.  Duncan,  65  Neb.  179  (90 
N.W.  947). 

36.  ( 1903. )  Applications  for  equitable 
relief  on  the  probate  side  of  the  county  court 
in  matters  within  the  exclusive  jurisdiction 
of  that  court,  are  to  be  deemed  suits  In 
equity,  and  are  governed  by  the  general 
roles  of  pleading  appHcal)!?  to  such  suits  in 
tbe  district  court.  Oenoi*  v.  AJibott,  68  Neb. 
117  (93  N.  W.  942). 

37.  (1904.)  A  single  creditor  cannot 
maintain  an  action  at  law  against  a  part  of 
the  Btockholdera  of  an  Insolvent  corporation 
for  a  violation  of  the  provisions  of  section 
136,  chapter  16  of  the  Compiled  Statutes. 
Such  action  shonld  be  brought  in  equity,  by 
the  receiver  if  there  be  one,  or  by  a  creditor 
OB  his  own  behalf,  and  for  all  the  other 
creditors  similarly  situated,  against  all  of 
the  stockholders  of  the  corporation.  Eman- 
Ml  V.  Sanord,  71  Neb.  7S6  (99  K.  W.  666). 


 Bqnltable  relief  In  action  at  law. 

38.  (1894.)  Where  an  action  is  begun  in 
the  district  court  by  a  petition  seeking  legal 
relief,  there  being  an  answer  praying  for 
equitable  relief,  and  a  trial  by  jury  being 
waived,  an  objection  to  a  judgment  granting 
equitable  relief  upon  the  ground  that  the  ac- 
tion was  at  law  is  not  well  founded.  The 
district  courts  are  courts  of  general  legal 
and  equitable  jurisdiction,  no  forms  of  ac- 
tion are  recognized,  and  the  court  has  power 
to  administer  either  legal  or  equitable  relief 
according  as  the  pleadings  warrant  and  the 
proof  requires.  Kirktoood  v.  First  Nat 
Bank  of  Hastings,  40  Neb.  484  (58  N.  W. 
1016;  42  Am.  St  Rep.  683;  24  L.  R.  A.  444). 

39.  (1904.)  In  an  action  at  law,  a 
prayer  for  equitable  relief  is  of  no  avail,  un- 
less the  petition  states  facts  which  will  au- 
thorize the  court  to  grant  such  relief. 
Emanuel  v.  Barnard,  71  Neb.  766  (99  N.  W. 
666). 

Waiver  of  objection  as  to  form. 

40.  ( 1887. )  Where  parties  have  made 
up  the  issues  in  a  case  without  objection  to 
the  particular  form  of  the  action,  they  will 
be  held  to  have  waived  any  errors  in  that 
regard.  Downie  v.  Ladd,  22  Neb.  631  (35  N. 
W.  388). 

41.  (1902.)  A  party  defendant  In  an  ac- 
tion to  quiet  title,  cannot  be  heard  to  com- 
plain that  the  action  was  brought  on  the 
equly  side  of  he  docket,  when  by  his  answer 
he  has  Invoked  the  action  of  the  court  in  his 
own  behalf.  McBrtde  v.  Whitaker,  65  Neb. 
137  (90  N.  W.  966). 

m.  JOINDEB. 
Of  action  for  false  Imprisonment  and 
malicious  prosecution,  see  False  Imprison- 
ment, S16. 

Causes  in  malicious  prosecution,  see  Ma- 
licious Prosecution,  §8  43,  44. 

Of  parties  or  causes  in  mandamus,  see 
Mandamus,  I  46. 

Of  claim  for  overcharge  with  action  for 
damage  tor  delay  in  shipment,  see  Carriers, 
§84a. 

Of  contempt  with  action  for  malpractice 
against  attorney,  see  Contempt,  S  49. 

Misjoinder  of  actions  against  trustee,  see 
Trusts,  fit  187,  188. 

Demurrer  for  misjoinder  of  causes  of 
action,  see  Pleading,  fi  224. 
Single  and  entire  causes  of  action. 

42.  '(1904.)  A  petition  in  an  action  on  a 
bond  by  a  gas  company  to  Indemnify  a  city 
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from  toss  by  reason  of  excavations  in  streets, 
to  recover  tbe  amount  of  a  Judgment  recov- 
ered against  the  city  Qy  personal  Injuries 
sustained  by  driving  Into  such  an  excava- 
tion, setting  out  the  bond  and  making  the 
sureties  parties  defendant,  states  but  a 
single  cause  of  action  and  not  demurrable 
for  improper  joinder  of  causes  of  action. 
Omaha  Oas  Co.  v.  City  of  South  Omaha,  71 
Neb.  115  (98  N.  W.  437). 

43.  (1904.)  A  single  transaction,  caus- 
ing a  single  item  of  damage,  constitutes  a 
single  cause  of  action.  Otoe  County  v.  Dor- 
man,  71  Neb.  408  r  »8  N.  W.  1064). 

Joinder  of  causes  of  actton. 

44.  (1887.)  A  cause  of  action  against  a 
county  treasurer  for  his  act  In  seizing  and 

selling  plaintiff's  house  and  Improvements 
for  taxes  may  be  joined  with  one  based  on 
the  act  of  his  deputy  in  seizing  and  selling 
grain  of  plaintiff  for  taxes.  Freeman  v, 
Webb.  21  Neb.  160  (31  N.  W.  656). 

45.  (1892.)  An  action  of  ejectment, 
under  our  practice,  may  be  joined  with  one 
to  recover  rents  and  profits.  Fletcher  v. 
Brown,  36  Neb.  660  (53  N.  W.  577). 

46.  (1895.)  Causes  of  action  for  mali- 
cious prosecution,  for  damage  to  plaintiff  by 
arresting  occupants  of  her  place  of  business, 
and  for  slander  may  be  properly  Joined. 
Dinges  v.  Riggt,  43  Neb.  710  (62  N.  W.  74). 

47.  (1901.)  Proceedings  to  set  aside  a 
former  decree  relating  to  the  same  matter 
and  a  suit  to  foreclose  the  mortgage  In- 
volved, may  be  prosecuted  In  one  action. 
Cuahing  v.  Schoenemann,  1  Unof.  482  (96 
N.  W.  346). 

48.  '  (1904.)  An  action  to  determine 
property  rights  not  growing  out  of  the  mar- 
riage relation  can  not  be  joined  with  an 
action  for  divorce,  and  where  such  causes  of 
action  are  joined  In  a  petition  a  demurrer 
thereto  for  misjoinder  of  causes  of  action 
should  be  sustained.  Reed  v.  Reed,  70  Neb. 
775  (98  N.  W.  76). 

49.  (1904.)  Where  a  petition  for  a  di- 
vorce contains  a  second  cause  of  action  for 
the  settlement  and  adjudication  of  property 
rights,  not  growing  out  of  the  marriage  reia- 
hon,  a  demurrer  thereto  for  misjolner  of 
causes  of  action  should  be  sustained.  Reed 
V.  Reed,  70  Neb.  779  (98  N.  W.  73). 

 Contract  and  tort. 

50.  (1901.)  The  joinder  of  a  cause  of 
action  in  a  contract  with  a  cause  of"  action 
In  tort  Is  a  misjoinder  of  causes  of  action. 


Commercial  Union  Ataurance  Co.  v.  Shoe' 
maker,  63  Neb.  173  (88  N.  W.  166). 

 Legal  and  equitable. 

51.  (1877.)  Legal  and  equitable  causes 
of  action  may  be  properly  joined  whenever 
they  fall  within  section  87  of  the  civil  code. 
Turner  v.  Althaus.  6  Neb.  54. 

52.  (1877.)  Legal  and  equitable  causes 
of  action  may  be  properly  Joined  whenever 
they  fall  within  section  87  of  the  code  of 
civil  procedure.  This  section  of  the  statute 
is  not  In  conflict  with  section  9,  article  VI 
of  the  constitution,  by  which  district  courts 
are  given  "both  chancery  and  common  law 
Jurisdiction."   Turner  v.  Althaiu,  6  Neb.  54. 

53.  (1880.)  Under  certain  statutory  re- 
atrlctlons  legal  and  equitable  causes  ot  ac- 
tion may  be  joined  in  the  same  suit,  but 
they  must  be  existing,  not  merely  prospec- 
tive, causes  of  action.  WeinUMd  v.  Cochran, 
9  Neb.  480  (4  N.  W.  67). 

64.  (1888.)  Where  a  cause  of  action  in 
equity  is  set  forth  In  a  petition — as  to  re- 
move a  cloud  from  the  title  of  real  estate — 
and  In  the  second  count  facts  to  show  the 
plaintiff's  right  to  an  action  of  ejectment 
are  pleaded,  both  being  for  the  same  tract 
of  land,  a  demurrer  on  the  ground  of  mis- 
joinder will  not  He.  Keena  v.  Qaalin,  24 
Neb.  310  (38  N.  W.  797). 

 Parties  and  interests  involved. 

55.  (1899.)  Two  causes  of  action  on  two 
separate  contracts  cannot  be  united  in  one 
petition  unless  each  cause  of  action  affects 
all  parties  made  defendants.  Barry  tr. 
Wachoaky.  57  Neb.  534  (77  N.  W.  1080). 

56.  (1902.)  The  mere  fact  that  two  dis- 
tinct and  several  contracts  with  two  differ- 
ent persons  are  for  the  performance  of  the 
same  service,  will  not  authorise  canaes  of 
action  against  such  persons  upon  their  sev- 
eral contracts  to  be  Joined  In  one  action. 
Steicart  v.  Roaengren,  66  Neb.  446  (92  N.  W. 
586). 

67.  (1906.)  In  an  action  by  several 
plaintiffs  against  a  bank  for  an  accounting 
on  certlflcates  of  deposit,  where  It  Is  evi- 
dent from  the  petition  that  assignments  of 
fractional  parts  of  the  separate  demands 
have  been  made  by  each  plaintiff  to  his  co- 
plalntlffs,  and  that  the  Interest  of  each  in 
the  total  sum  is  equal  to  the  amount  of  the 
certificate  originally  held  falm,  and  that 
the  purpose  of  such  assignments  was  to  en- 
able them  to  join  in  a  single  action,  a 
demurrer  for  misjoinder  of  causes  of  action 
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was  properly,  sustained.  Stratcn  v.  First 
Vat.  Bank  of  Humboldt,  77  Neb.  414  (109  N. 
W.  384). 

Kanner  of  raising  objections. 

58.  (189S.)  A  demurrer  does  not  reach 
the  commlngltng  of  two  causes  of  action  in 
a  single  count,  where  they  are  of  such  char- 
acter that  they  may  be  Joined.  Ponca  Mill 
Co.  V.  Mikeaell,  55  Neb.  98  (75  N.  W.  46). 

59.  (1902.)  An  answer  setting  up  (acts 
which  go  to  show  a  misjoinder  of  causes  of 
action,  but  are  also  material  to  the  merits, 
no  specific  objection  being  made  to  the  mis- 
Joinder,  will  not  be  taken  to  raise  such  de- 
feat. Leavitt  V.  Mercer  Co.,  64  Neb.  31  (89 
N.  W.  426). 

60.  (1904.)  After  a  demurrer  for  a  mis- 
Joinder  of  causes  of  action  has  been  sus- 
tained, and  the  plaintiff  flies  a  new  petition, 
and  again  Inserts  therein  allegations  relat- 
ing to  the  second  cause  of  action,  a  motion 
to  strike  such  allegations  should  be  sus- 
tained, and  the  objectionable  matter  thus 
eliminated  from  the  pleading.  Reed  v.  Reed, 
70  Neb.  779  (98  N.  W.  73). 

—^Election  or  aeparatlon. 

61.  (1890.)  "When  there  is  a  misjoinder 
of  causes  of  action,  the  plaintllF  should  be 
required  either  to  elect  upon  which  cause  of 
action  he  will  proceed,  or  file  a  separate  peti- 
tion for  each  cause  of  action.  W^en  such 
petitions  are  filed,  an  action  should  be 
docketed  for  each  petition.  Alexander  v. 
Thacher,  30  Neb.  614  (46  N.  "W.  825). 

61o.  (1895.)  Error  cannot  be  predicated 
00  the  refusal  of  a  district  court  to  compel 
the  plaintiff  to  elect  on  which  one  of  two 
causes  of  action  set  out  in  his  petition  he 
will  proceed  to  trial  vhen  the  two  causes  of 
action  are  identical.  The  remedy  of  a  de- 
fendant In  such  a  case  Is  to  move  the  court 
to  strike  out  one  of  the  causes  of  action  as 
surplusage.  PoRocI;  v.  Whipple,  45  Neb.  844 
(64  N.  W.  210). 

62.  (1908.)  In  ca8$  of  misjoinder  of  two 
causes  of  action  In  the  same  petition,  the 
plaintiff  may  dismiss  one  of  such  causes  of 
action  and  proceed  to  trial  upon  the  other. 
McCague  Savingt  Bank  v.  Croft,  80  Neb.  702 
(115N.W.  315). 

 Waiver  of  objection. 

63.  (1877.)  If  there  be  a  misjoinder  of 
distinct  causes  of  action,  If  the  defendant  do 
not  object,  it  is  not  vithin  the  province  of 
the  court  to  do  so.  Turner  «.  A-lthaus,  6 
Neb.  54. 


64.  (1893.)  Wbere'there  is  a  misjoinder 
of  causes  of  actlou  which  plainly  appears  on 
the  face  of  the  petition,  the  adverse  party 
should  demur  for  that  cause.  If  he  (ails  to 
do  80  he  will  waive  the  defect.  Porter  v. 
Bherman  County  Banking  Co.,  36  Neb.  271 
(64  N.  W.  424). 

66.  (1902.)  An  objection  of  misjoinder 
of  causes  of  action  aud  of  parties  defendant, 
must  be  taken  before  going  to  trial  or  Uie 
objection  will  be  deemed  waived.  Cumin  v. 
Hageman,  3  Unof.  779  (92  N.  W.  1003). 

Compelling  Joinder  of  causes. 

66.  (1879.)  There  is  no  rule  that  re- 
quires a  party  to  Join  In  one  suit  several  and 

distinct  causes  of  action,  although  he  may, 
under  certain  circumstances.  t>e  required  Co 
consolidate  them.  Beck  v.  Devereaux,  9 
Neb.  109  (2  N.  W.  365). 

Splitting  causes  of  action. 

67.  (1879.)  The  rule  is  well  settled  that 
an  Indivisible  demand  cannot,  at  the  will  of 
the  plaintttt,  be  separated,  and  collected  Ly 
sevenU  actions.  Beck  v.  Devereaux,  9  Neb. 
190  (2  N.  W.  365). 

68.  (1900.)  A  plaintiff  cannot  divide  his 
demand  and  prosecute  by  different  actions. 
But  this  rule  does  not  require  him  to  con- 
solidate independent  actions  in  a  single  suit. 
Richardson  v.  Opelt,  60  Neb.  180  (82  N.  W. 
377). 

IV.  COHHENCEHEHT. 

See,  also.  Limitation  of  Actions,  §S101- 
107. 

When  action  of  attachment  Is  commenced, 
see  Attachment,  8S  243-245. 

What  conatitutea  commencement. 

69.  (1891.)  An  action  Is  Iwgun  by  the 
filing  of  a  petition  and  issuing  summons. 
Bauer  v.  Deane,  33  Neb.  487  (50  N.  W.  431) ; 
Coffman  v.  Brandhoeffer,  33  Neb.  279  (60  N. 
W.  6). 

70.  (1891.)  An  action  is  commenced  so 
aa  to  authorize  Issue  6t  attachment,  when 
the  petition  Is  filed  In  proper  court  and  sum- 
mons Issued  with  6o«a  fide  Intent  to  serve 
it.  Coffman  v.  Brandhoeffer,  33  Neb.  279  (50 
N.  W.  6). 

71.  (1893.)  An  action  Is  begun  in  this 
state  by  filing  a  petition  In  the  district  court 
upon  which  summons  is  issued  which  is 
served  ■  on  the  defendant.  Bnrlingim  v. 
Cooper,  36  Neb.  73  (53  N.  W.  1025). 

72.  (1903.)  An  action  is  not  deemed 
commenced,  within  the  meaning  of  the  stat- 
ute of  limitations,  at  the  date  of  the  is- 
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suance  of  a  summons,  unlesB  such  snmrnons 

Is  served  on  the  defendant  Reliance  Trust 
Co.  V.  Atherton,  67  Neb.  305  (96  N.  W.  218). 

73.  (1907.)  A  cause  la  not  pending  until 
pleaded.  Hulen  v.  Chilcoat,  79  Neb.  595 
(113  N.  W.  122). 

Accrual  of  cause  of  action. 

74.  (1879.)  It  la  only  in  the  exceptional 
cases  of  fraud  on  tbe  part  ot  the  debtor, 
mentioned  In  section  237  of  the  code  of  civil 
procedure,  that  an  action  can  be  properly 
commenced  on  a  claim  before  it  is  due. 
Green  v.  Raymond,  9  Neb.  295  (2  N.  "W.  881). 

75.  (1902.)  When  an  action  is  brought 
on  the  same  day  that  the  cause  of  action 
arose,  It  is  proper  to  show  by  competent  evi- 
dence that  the  cause  of  action  was  complete 


before  the  action  was  begun.  Bante  of 
Miller  V.  Richmon,  64  Neb.  Ill  (89  N.  W. 
627). 

ACT  OF  QOD. 

As  relieving  common  carrier  from  liabil- 
ity for  injury  to  live  stock,  see  Carriers, 
9f  139-144. 

As  defense  for  delay  In  transportation  of 
goods,  see  Carriert,  §§82,  83. 

ADEQUATE  REMEDY  AT  LAW- 

As  bar  to  relief  by  injunction,  see  7n- 

junction,  |§  5-19. 

Effect  on  relief  In  equity,  see  Equity, 
IS  39-46. 

As  relief  (gainst  judgment,  see  Judg- 
ments, X,  A. 
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Cboss  References. 

See  also.  Boundaries;  Fences;  Party  'Walls. 

Boundary  rights,  see  Boundaries. 

Establishment  and  effect  of  boundary  line, 
see  Boundaries,  f  S  15-23. 

Damage  to,  as  element  of  compensation 
for  taking  property  for  public  purposes,  see 
Eminent  Domain,  §§  75-78. 

Damages  recoverable  for  constructing 
public  improvement,  see  Eminent  Domain, 
§§  86-126. 

Notice  to,  of  street  Improvement,  see 
Municipal  Corporations,  §§  353-357. 

Rights  and  liabilities  as  to  sidewalks,  see 
Municipal  Corporations,  S§  660-665. 

Right  and  liability  as  to  obstructions  in 
streets,  see  ifuntcipal  Corporations,  §§725- 
729,  731,  739.  740. 

Liability  for  fall  of  building,  see  Negli- 
gence, §§  26,  27. 

Measure  of  damage  to,  for  construction  of 
railroad,  see  Railroads,  §§  131-146. 

Damages  from  overflow  from  construc- 
tion of  railroad,  see  Railroads,  |§  73-84. 

Duty  of  ratlrroad  to  build  fence,  see  Rail- 
roads. H  186-199. 

Enjoining  leaving  gate  on  railroad  fence 
open,  see  Railroads,  §  101. 

Liability  of  railroad  for  injury  to  animals, 
see  Railroads,  VIII.  O. 

Right  to  irrigation,  see  Water  and  Water- 
courses, VIII,  B, 

Rights  and  duties  as  to  waters  and 
streams,  see  Water  and  Watercourses,  §§  1- 
74.  146-152. 


1.  (1895.)  A  proprietor  must  so  use  his 
own  property  as  not  to  unnecessarily  and 
negligently  injure  his  neighbor.  Lincoln  A 
B.  H.  R.  Co.  V.  Buthertand,  44  Neb.  526  (62 
N.  W.  859). 

2.  (1896.)  The  owner  of  real  property 
in  exercising  his  own  tastes  and  Inclinations 
as  to  the  character  ot  a  building  he  will 
erect  thereon,  has  no  right  to  build  and 
maintalD  a  structure  which,  by  reason  of 
defects  or  inherent  weakness  either  in  ma- 
terial or  construction,  is  liable  to  fall  and-do 
Injury  to  an  adjoining  owner  or  the  public. 
Kitchen  V.  Carter,  47  Neb.  776  (66  N.  W. 
855). 

3.  (1896.)  If  a  building  falls  because  of 
defects  in  material  and  workmanship  rea- 
sonably within  the  knowledge  ot  the  owner 
thereof,  and  thereby  inflicts  injury  upon  ad- 
joining owners  or  their  property  or  any  per- 
son lawfully  in  its  vicinity,  tbe  owner  is 
liable  for  tbe  damages  ensuing  therefrom. 
Kitchen  V.  Carter,  47  Neb.  776  (66  N.  W. 
855). 

4.  (1896.)  Adjoining  lot  owners  may, 
by  grant,  impose  mutual  conditions  upon  the 
land  owned  by  each,  the  mutuality  of  the 
covenants  being  a  snfBclent  consideration 
for  the  respective  grants;  and  such  mutual 
covenants  should  be  construed  as  the  grant 
of  reciprocal  easements  which  may  be  en- 
forced in  equity  when  the  remedy  at  law  is 
insufllclent  Barr  v.  Lamaster,  48  Neb.  114 
(66  N.  W.  1110;  32  U  R.  A.  451). 

5.  (1905.)  One  who  consents  to  the  un- 
covering of  a  portion  ot  the  roof  upon  a 
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building  belonging  to  blm,  to  allow  one  of 
its  walls  which  is  a  party  wall  to  be  built 
higher,  cannot  recover  from  his  co-owner  for 
damages  from  leakage,  unless  he  proves  that 
(be  injury  resulted  from  the  negligence  o( 
the  defendant.  Riiff  v.  Qarvey,  74  N.  W.  622 
(104  N.  W.  1143). 

ADJOURNMENT. 

See  Continuancea. 

Of  term  of  court,  see  Courts.  IS  39-45. 
In  Justice  court,  see  Justices  of  Peace, 
H  129-137. 


ADJUTANT  GENERAL. 

See  States,  S  112. 

ADMINISTRATOR. 

See  Executors  and  Administrators, 

ADMISSIONS. 

Admlasiblllty  In  evidence  in  civil  actions, 
see  Evidence,  H  213-25S. 

In  pleading,  see  Pleading,  {9140-152,  205- 
211,  259-266. 

Admisalbility  in  criminal  prosecutions, 
see  Criminal  Law,  H  295-299. 

By  demurrer,  see  Pleading,  fS  259-266. 


ADOPTION, 


ANALYSIS. 

Statutory  provIsionB,  §  1. 
Big:ht  to  adopt  chUd,  §§  2,  3. 
Effect  of  decree  of  adoption,  §g  4,  9. 
Hodifying  or  vacating  decree,  §  6. 
Inheritance  by  adopted  child,  $§7-0. 
Enforcement  of  contract  of  adoption,  j 

Cboss  RErt:iiE.\CE:s. 

Of  common  law,  see  Common  Law,  If  1-4. 

Adoption  of  Illegitimate  child,  see  Bas- 
tards. H  9,  10. 

Children,  in  general,  see  Parent  and  Child. 

Ot  constitution  and  amendments,  see  Con- 
stitutional  Late.  ||l-20. 

Oral  agreement  to  bequeath  to  adopted 
child,  see  Wills,  ||  24.  34-37. 


Statutory  prorislons. 

1.  (1902.)  The  statute  prescribing  the 
procedure  In  the  adoption  of  children  should 
be  liberally  construed,  to  the  end  that  the 
proceedings  had  thereunder,  and  the  decree 
of  adoption  made  pursuant  thereto,  may  be 
held  valid;  substanUal  compliance  with  the 
requirements  of  the  statute  being  suf- 
ficient to  sustain  the  validity  of  the  decree 
of  the  probate  court  Ferguson  v.  Herr,  64 
Neb.  659  (94  N.  W.  542). 

Bight  to  adopt  child. 

2.  (1907.)  Our  statute  of  adoption  (code, 
sec.  797)  is  based  primarily  on  the  consent 
of  the  parents,  if  living  and  accessible,  and 
an  adoption  without  such  consent  must  come 
clearly  within  the  exceptions  contained  in 
the  statute.  Tiffany  v.  Wright,  79  Neb.  10 
(112  X.  W.  311). 

3.  11907.)  To  warrant  an  adoption 
under  the  sixth  subdivision  of  section  79  of 
the  code  against  the  objection  ot  a  living 


10-14. 

parent  of  the  child,  it  must  be  made  clearly 
to  appear  that  such  parent  had  abandoned 
the  child  for  a  period  of  at  least  six  months, 
and  that  the  party  consenting  to  such  adop- 
tion has  had  the  lawful  custody  during  such 
period  to  the  exclusion  of  all  other  control. 
Tiffany  v.  Wright,  79  Neb.  10  (112  N.  W. 
311). 


Effect  of  decree  of  adoption. 

4.  (190:!.)  In  rendering  the  decree  pro- 
vided for  In  chapter  2,  title  25,  Revised  Stat- 
utes, 1866,  governing  adoption  of  children, 
the  probate  judge  acts  judicially,  and  such 
decree  has  all  the  force  and  effect  of  a  judg- 
ment, being  subject  to  collateral  attack  only 
for  want  of  Jurisdiction.  Ferguson  v.  Herr, 
64  Neb.  659  (94  N.  W.  542), 

5.  (1902.)  The  decree  rendered  by  the 
probate  court  under  the  provisions  of 
chapter  2,  title  25.  Revised  Statutes,  1S66, 
fixes  the  status  of  the  child  and  Its  adoptive 
parents;  and  when  such  decree,  by  failure  to 
prosecute  error  therefrom.  Is  allowed  to  be- 
come final,  it  will,  If  In  substantial  conform- 
ity with  the  provisions  and  requirements  of 
the  statute,  be  conclusive  upon  all  persons 
Interested  in  the  proceedings.  Ferguson  v. 
Herr,  64  Neb.  659  (94  N.  W.  542). 

Hodifying  or  vacating  decree. 

6.  (190:;.)  Vnder  the  provisions  of  sec- 
tion 580,  chapter  1,  title  16,  Revised  Stat- 
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tutes,  1866,  a  decree  of  adoption  rendered  by 

the  probate  court  under  chapter  2,  title  25, 
Revised  Statutes,  1866,  could  be  reversed, 
vacated  or  modified  by  the  district  court  at 
the  instance  of  anyone  having  an  appealable 
interest  therein.  Ferguson  v.  Herr^  64  Neb. 
659  (94  N.  W.  542). 

Inheritance  by  adopted  child. 

7.  (1902.)  The  decree  of  a  probate  court 
rendered  under  chapter  2.  title  26,  RevlBed 
Statutes.  1866,  conferring  upon  a  child  full 

rights  of  Inheritance  from  his  adoptive  par- 
ents, will  not,  in  a  collateral  proceedings, 
many  years  after  Its  rendition,  and  after  the 
death  of  the  adoptive  parents,  be  held  void 
for  want  of  Jurisdiction  on  the  ground  that 
the  statement  of  the  adoptive  parents  filed 
in  the  adoption  proceedings  falls  'in  specific 
language  to  bestow  upon  the  adopted  child 
equal  rights,  privileges  and  immunities  of 
children  hom  In  lawful  wedlock,  where  a 
fair  and  reasonable  Interpretation  of  such 
statement  Is  consistent  with  the  intention 
so  to  tiestow  such  rights,  and  it  is  manifest 
that  the  probate  Judge  so  understood  and 
construed  the  statement  of  the  adoptive  par- 
ents, and  the  parents  acquiesced  in  the  decree 
throughout  their  lives.  Ferguson  v.  Herr, 
64  Neb.  659  (94  N.  W.  642). 

8.  (1902.)  A  child  adopted  under  Gen- 
eral Statutes  1873,  chapter  57,  title  25,  sec- 
tion 797,  would  not  inherit  from  the  adopt- 
ing parents  In  the  absence  of  an  affirmative 
statement  to  that  effect  in  the  statement 
made  and  filed  by  them  with  the  county 
judge,  or  the  use  of  language  which  clearly 
Indicated  the  Intention  of  the  foster  parents 
that  the  child  should  Inherit.  Ferguaon  v. 
Herr,  64  Neb.  649  (90  N.  W.  625).  [Modi- 
fied on  rehearing,  64  Neb.  669.] 

9.  (1898.)  Under  articles  of  adoption 
providing  that  If  the  Infant  should  remain 
with  her  foster  parents  until  her  majority 
she  should  receive  $500,  and  bestowing  on 


her  "equal  rightB  and  prlTllegea  of  clkildren 
bom  In  lawful  wedlock,"  held  that  on  the 
death  of  the  foster  parents  intestate,  before 
the  child  reached  her  majority,  she  was  en- 
titled to  inherit  as  If  their  own,  the  first 
provision  not  being  exclusive.  Martin  v. 
Long,  53  Neb.  694  (74  N.  W.  43). 

Enforcement  of  contract  of  adoption. 

10.  (1894.)  An  oral  agreement  of  per- 
sons adopting  a  child  that  any  property  they 
might  own  at  their  death  should  be  siven  to 
the  child,  it  not  being  stated  whether  by 
deed  or  will,  possesses  the  elements  of  cer- 
tainty sufficient  to  be  specifically  enforced, 
where  the  proof  is  clear  and  satisfactory. 
Kolka  V.  Roticky,  41  Neb.  328  (69  N.  W.  7SS; 
43  Am.  St.  Rep.  685;  25  L.  R.  A.  207). 

11.  (1894.)  An  adopted  child  who  has 
performed  her  part  of  the  contract  may  en- 
force by  specific  performance  her  rights 
under  an  oral  agreement  of  her  adopted  par- 
ents to  will  her  their  property.  Kofka  i\ 
Roaicky,  41  Neb.  328  (69  N.  W.  788;  43  Am. 
St  Rep.  686;  26  L.  R.  A.  207). 

12.  (1906.)  Specific  performance  of  a 
contract  of  adoption  will  be  decreed.  Pern- 
berton  V.  Heirs  of  Pemberton,  76  Neb.  669 
(107  N.  W.  996). 

13.  (1906.)  A  written  contract  of  adop- 
tion which  contains  a  condition  binding  the 
foster  parents  to  make  the  child  "an  equal 
heir  to  his  part  of  our  estate  the  same  as 
one  of  our  children"  may  upon  a  proper 
showing  be  specifically  enforced  against  the 
estate  of  the  deceased  foster  parent,  who  has 
died  intestate.  Pemberton  v.  Heirs  of  Pem- 
berton. 76  Neb.  669  (107  N.  W.  996). 

14.  (1906.)  A  contract  in  writing  for 
the  adoption  of  a  child,  although  Ineffective 
as  a  legal,  statutory  adoption,  may  upon  a 
proper  showing  be  enforced  In  equity.  Pem- 
berton V.  Heirs  Of  Pemberton,  76  Neb.  669 
(107  N.  W.  996). 
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Vaton  and  elam«iits  of  offense, 
Stattttory  provisions,  1 4. 
Indictment,  8§  5-7. 
Evidence,  §S  8-10. 

 r PresnmptionB,  SSll-13* 

Nov  tiial,  f  1 14,  15. 

Csosa  Refebences. 
See,  also.  Fornication;  Seduction. 
Safflclency   of  proof   of.   see  Divorce, 
{{83,  83. 

Criminal  conversation,  see  Husband  and 
Wife,  X. 

Between  parent  and  child,  see  Incett. 
Yalidity  of  marriage,  see  Marriage. 
Competency  of  spouse  to  testify  against 
the.  other,  see  WUnetaet,  {156. 

Hatnrs  and  elements  of  offense. 

1.  (1899.)  By  section  208  of  the  crim- 
inal code,  it  is  unlawful  for  persons  not 
Joined  together  in  wedlock  to  live  In  a 
state  of  adultery,  either  secretly  or  openly, 
whether  they  profess  to  live  in  th6  marital 
Btate  or  not.  Btoeen^  v.  8tate,  69  Neh.  269 
(80  N.  "W.  815). 

2.  (1900.)  Under  section  208  of  the 
criminal  code  a  single  act  of  sexual  Inter- 
course by  a  married  man  wltti  an  unmarried 
woman  constitutes  the  crime  of  adultery. 
Btate  V.  Byrum,  60  Neb.  384  (83  N.  W.  207). 

3.  (1893.)  A  single  act  of  adultery  at  a  - 
time  outside  of  the  period  of  adulterous  co- 
habitation thus  proved  is  a  separate  offense, 
for  which  the  defendant  may  be  punished, 
although  committed  within  the  period  of 
sdulterous  cohabitation  laid  in  the  Informa- 
tion, fioilev  V.  State,  36  Neb.  808  (55  N.  W. 
241). 

Statutory  provisions. 

4.  (1900.)  The  act  of  1875  (Session 
Laws.  p.  2)  amendatory  of  certain  sections 
of  the  criminal  code  including  section  208, 
relating  to  adultery,  la  invalid,  since  It  con- 
tained no  provision  for  the  repeal  of  the  sec- 
tions amended.  State  v.  Byrum,  60  Neb.  384 
(83  N.  W.  207). 

Indictment. 

5.  (1886.)  An  indictment  under  sec- 
tion 208  of  the  crimbial  code.  f«alnst  a  hus- 
band for  deserting  his  vlte  and  living  and 
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cohabiting  with  another  woman  In  a  state 
of  adultery  must  allege  the  offense  sub- 
stantially as  In  the  statute.  Lord  v.  State, 
17  Neb.  626  (23  N.  W.  507). 

6.  (1877.)  The  statutory  offense  of  wan- 
tonly cohabiting  with  a  woman  in  a  state  of 
adultery,  is  one  continued  offense,  and  may 
be  properly  charged  as  having  committed 
between  certain  points  of  time  alleged  will 
be  sufficient  to  establish  the  commission  of 
the  offense.   State  v.  Way,  6  Neb.  283. 

7.  (1877.)  If  part  of  the  time  charged 
in  a  prosecution  for  adultery  Is  prior  to  the 
passage  of  the  act  constituting  and  defining 
the  offense,  such  prior  time  may  be  treated 
as  surplusage,  as  time  is  not  of  the  essence 
of  the  offense,  and  the  indictment  may  he 
held  good  as  charging  the  offense  from  the 
time  of  the  passage  of  the  law,  until  the  last 
point  of  time  alleged  In  the  indictment 
State  V.  Way,  5  Neb.  283. 

Evidence. 

8.  (1877.)  Upon  a  charge  of  adultery  in 
an  indictment,  evidence  of  Improper  familiar- 
ities between  the  parties,  both  anterior  and 
subsequent  to  the  time  the'  offense  is 
charged,  may  be  received  as  corroborating 
proof,  after  evidence  has  been  offered  tend- 
ing to  prove  the  offense  charged.  State  v. 
Way,  5  Neb.  283. 

9.  (1897.)  Adultery  may,  like  any  other 
fact,  be  established  by  circumstantial  evi- 
dence. Smith  V.  Meyers,  62  Neb.  70  (71  N. 
W.  1006). 

10.  (1893.)  Where  a  defendant  is 
charged  with  adulterous  cohabitation  while 
living  with  his  wife,  proof  of  such  adulter- 
ous cohabitation  during  any  portion  of  the 
period  laid  in  the  Information  Is  suflSclent 
to  sustain  the  charge.  Bailey  v.  State,  86 
Neb.  808  (55  N.  W.  241). 

.  .  —  Presumptions. 

11.  (1899.)  No  presumption  of  law, 
either  conclusive  or  rebuttable,  arises  from 
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the  fact  tbat  an  unmarried  man  and  a  mar- 
ried woman  had  sexual  Intercourse  on  one 
occasion  while  dwelling  together  in  the  ac- 
knowledged relation  of  master  and  servant 
Sweenie  v.  State,  59  Neb.  269  (80  N.  W.  815). 

12.  (1899.)  A  jury  might  he  authorized 
In  a  proper  case,  to  presume  the  existence 
of  an  adulterous  relationship  from  sporadic 
acts  of  Bcxual  commerce.  Sweenie  v.  State, 
59  Neb.  269  (80  N.  W.  815). 

13.  (1899.)  An  instruction  to  the  effect 
that  If  the  Jury  find  that  the  defendant  and 
a  married  woman,  not  bis  wife,  had  sexual 
Intercourse  during  any  portion  of  the  time 
alleged  in  the  information,  then  the  rule  of 
law  is  that  it  is  presumed  that  the  defendant 
and  said  woman  had  sexual  intercourse 
habitually  as  long  thereafter  as  she  was  an 
Inmate  of  defendant's  dwelling  house,  ftelA 
error.  Bweenie  v.  State,  59  Neb.  269  (80  N. 
W.  815). 

New  trial 

14.  (1893.)  Newly  discovered  evidence, 
consisting  of  affidavits  to  the  effect  of  declar- 
ations of  the  complaining  witness  contradict- 
ing her  testimony  as  to  mariage,  is  sumcient 
to  entitle  defendant  to  a  new  trial.  Bailey 
V.  State,  36  Neb.  808  (66  N.  W.  241). 


15.    (1906.)   Where    the   woman,  witb 

whom  a  defendant  is  accused  of  having  com- 
mitted adultery,  is  called  as  a  witness  in 
the  prosecution  therefor  and  refuses  to  tes- 
tify as  to  the  relations  between  herself  and 
the  accused,  comments,  by  the  prosecutor, 
on  such  refusal  to  testify,  and  chargins  it  as 
an  admission  of  guilt,  is  such  misconduct  as 
amounts  to  prejudicial  error.  Powera  v. 
State,  75  Neb.  226  (106  N.  W.  332). 

ADVANCEMENTS. 

Deduction  of,  from  heirs'  share  of  estate, 
see  Degcent  and  Distribution,  $S  34-40. 

Sufficiency  of  evidence  of,  to  son.  see 
Descent  and  Distribution,  §§  36-40. 

Security  for  future  advances  as  sustain- 
ing conveyance  as  against  creditor,  see 
Fraudulent  Conveyances,  8  67. 

By  tenant,  see  Landlord  and  Tenant,  VII. 

See  Parent  and  Child,  8  37. 

By  agent  for  prinlcpa],  see  Principal  and 
Agent,  §  78. 

Right   of   subrogation   for   making  ad- 
vances, see  Subrogation. 

As  set-otr  against  action  for  waste,  see 
Waste,  f  13. 

Presumption  of  trust  on  payment  for 
another,  see  Trusts,  ifi  53-68. 


ADVERSE  POSSESSION. 

ANALYSIS. 

I.  NATURE  AND  BEQUI8ITES. 

(A)  Acquisition  of  right  by  prescription. 

Statutory  provisions,  8  1. 

Poisons  who  may  claim  by  prescriptiou,  8$  2-4. 
-  Property  subject  to  prescription. 

Property  of  non-resident  married  women,  8  5. 

 Public  property  in  general,  SS6-8. 

Streets  and  i-oads,  §§9-16. 

 Railroad,  right  of  way,  517. 

Intent  to  acquire  tlUe»  §fi  IS,  19. 

Necessity  of  claim  or  color  of  title,  §§  20-134. 

(B)  Actual  possession. 

Sufficiency  and  necessity. 
 In  general,  8  S  25-28. 

 Improvement  and  cultivation  of  land,  §§29-32. 

———Possession  by  agent,  8 §33-85. 
(O  Visible,  notorious,  distinct  and  exclusive  possession. 

Necessity  of,  in  general,  fig  36-41. 

Notice  to  owner,  §8  42-44. 
(D)  Duration  and  continuity  of  possession. 

Time  necessary  to  acquire  title,  §846-52. 

When  statute  mry  begin  to  run  against  public  land,  f  §  53-66. 
Tacking  possession,  §8  66-62. 

 Particular  cases,  §§68-70. 
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Interruption  ot  possession,  §§71-78. 
Secognitiou  of  prior  title,  SS  79-85. 

 Purchasing  outstanding  tiUe,  H  86-98. 

EtFect  of  afterwards  paying  rent  to  apparent  owner^  1 93. 
Suspei^on  of  statutes,  §S  94,  9S. 
(E)  Hostile  character  of  possession. 

Nature  and  necessity,  §§96-100. 
Permissive  possession,  §§  101-108. 

■  By  vondor  and  purchaser,  §§  109-114. 

 Mortgagor  and  mortgagee,  IS  115,  116. 

Entry  and  possession  by  mistake,  IS  117-liSO. 
TaUdity  and  sufficiency  of  claim  or  title,  fiS  121-184. 
 Tax  title,  §§125-130. 

H.  OPEBATION  AND  ETFECT. 

(A)  Extent  of  possession. 

Possession  without  claim  or  color  of  title,  SS  131-134. 
Possession  under  color  of  title,  §S  135,  136. 

(B)  Title  and  right  acquired. 

Nature  and  extent  of  title  acqiilred. 

 In  general,  §§  137-144. 

 As  basis  for  affirmatlTe  relief,  SS  145-148. 

 As  against  tax  titles,  IS  149-163. 

Bight  to  transfer,  §§  1S4,  165. 

m.  PLEADINO,  EVIDENCE,  AND  TBIAL. 
Pleading,  IS  186,  167. 

 Amendment,  ||  168,  159. 

ETidence. 

 Presumptions  and  burden  of  proof,  8S  160-164. 

 Admissibility  of  evidence,  8S  165-168. 

 'Weight  and  sufficiency  in  general,  SS  169-178. 

 Weight  and  sufficiency  to  prove  continuity  of  possaaiion,  IS  179- 

182. 

■  Weight  and  sufficiency  to  prove  character  of  possewion,  SI  183-190. 

 Weight  and  sufficiency  to  prove  recognition  of  owner'a  title,  18  191- 

194. 

Questions  for  Jury,  §8  195,  196. 
Instructions,  IS  197-203. 


Cbosb  References. 

Presumption  of  dedication  of  highway  by 
use,  see  Dedication,  §§  43-50. 

AcqaisitioD  of  easement  in  general,  see 
Easements,  §|3-13. 

Title  acquired  by  adverse  possession  as 
sufficient  on  which  to  base  action  of  eject- 
menl,  see  Ejectment,  81  22-25. 

Adverse  possession  as  defense  in  action 
for  ejectment,  see  Ejectment,  S§  44-46. 

Establishment  of  public  ways  by,  see 
Highways,  S8  8-14. 

By  tenant  against  landlord,  see  Landlord 
and  Tenant,  §  36-39. 

Liability  for  rent  of  claimant,  see  Money 
Received,  §6. 

By  mortgagee  a^lnst  mortgagor,  see 
Mortgages,  §§  211.  212. 

Title  by  adverse  poesesBlon  as  sufficient 


to  sustain  specific  performance  of  contract 

to  purchase,  see  Specific  Performance,  §  48. 

Acquiring  right  in  streams  and  water- 
ways, see  Water  and  Watercourse*,  SS  136- 
161. 

I.  NATUBE  AND  BEQXTISITES. 
A.  Acquisition  of  Bight  by  Prescription. 

Statutory  provisions. 

1.  (1903.)  The  statute  of  limitations 
respecttog  actions  for  the  recovery  of  real 
property,  as  construed  by  this  court,  Is  not 
open  to  the  objection  that  it  operates  to  de- 
prive the  owner  of  his  property  without  due 
process  of  law.  Linton  v.  Heye,  69  Neb. 
450  (95  N.  W.  1040;  111  Am.  St  Rep.  556). 

Persons  who  may  claim  by  prescription. 

2.  (1894.)  A  corporation  chartered  by 
an  act  of  congress  and  incompetent  to  ac- 
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quire  title  to  land  tn  this  state  may  still 
maintain  a  possession  adverse  to  all  persons 
except  the  state.  Myers  v.  McOavock,  39  Neb. 
843  (58  N.  W.  522);  BanUm  t>.  Union  P.  R. 
Co.,  40  Neb.  52  (58  N.  W.  590). 

3.  ( 1901. )  "Where  a  public  road  has 
been  established  by  proceedings  under  the 
statute  and  opened  and  traveled  by  the 
public  for  more  than  ten  years,  the  public 
thereby  aoanlres  an  easement  therein,  and 
the  court  will  not  examine  the  original  pro- 
ceedings for  the  laying  out  of  the  road  and 
determine  whether  or  not  they  were  valid. 
Vydick  V.  State,  61  Neb.  309  (85  N.  W.  70). 

4.  (1903.)  The  husband,  while  living 
with  his  wife,  can  not  gain  title  to  her  land 
by  adverse  possession.  Sovorka  v.  Havlik, 
68  Neb.  14  (98  N.  W.  990;  110  Am.  St  Rep. 
387), 

Property  subject  to  prescription. 

Property   of   non-realdent  married 
woman. 

6.  (1903.)  The  statute  of  UmltaUons 
respecting  actions  for  the  recovery  of  real 
property  runs  against  married  women  dur- 
ing coverture,  whether  residents  or  nonresi- 
dents of  this  state.  Linton  v.  Beye,  69  Neb. 
460  (95  N.  W.  1040;  111  Am.  St  Rep.  666). 

 Public  property  in  general. 

6.  (1881.)  A  title  by  adverse  possession 
cannot  be  acquired  against  the  state.  BIoz- 
ier  V.  JohMon,  11  Neb.  404  (  9  N.  W.  543). 

7.  (1904.)  No  title  by  adverse  posses- 
sion can  be  acquired  against  the  state  or 
general  government,  nor  Is  land  the  subject 
of  adverse  possession  while  the  title  is  in 
the  state.  Topping  v.  Oohn,  71  Neb.  559 
(99  N.  W.  372). 

8.  (1905.)  Prior  to  the  passage  of  chap- 
ter 79,  laws  of  1899,  title  by  adverse  posses- 
sion could  be  established  In  lands  owned  by 
a  munclpal  corporation  the  same  as  in  those 
owned  by  a  private  tndtvldual.  City  of 
Wahoo  V.  NetJiaway,  73  Neb.  54  (102  N. 
W.  86). 

 ^  Streets  and  roads. 

9.  (1891.)  The  doctrine  of  adverse  pos- 
session applies  to  municipal  corporations, 
and  one  who  occupies  a  street  with  shade 
trees  for  the  necessary  period  acquires  an 
absolute  title  thereto.  Meyer  v.  City  of 
Lincoln,  33  Neb.  566  (50  N.  W.  763;  29  Am. 
St  Rep.  600;  18  L.  R.  A.  146n). 

10.  11.  (1891.)  When  a  person  has  been 
in  the  actual,  visible,  exclusive,  and  uninter- 
rupted possession  of  a  portion  of  a  street 
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In  a  city,  under  a  claim  of  right,  for  ten 
years,  the  title  thereto  vests  absolutely  In 
such  occupant.  Meyer  v.  City  of  Lincoln^ 
33  Neb.  566  (50  N.  W.  763;  29  Am.  St.  Rep. 
600;  18  L.  R.  A.  146n) ;  (1894)  Lewis  v. 
Baker,  39  Neb.  636  (58  N.  W.  126). 

12.  (1898.)  By  adverse  possession  one 
may  acquire  title  to  a  street  Webster  v. 
City  of  Lincoln,  56  Neb.  502  (76  N.  W. 
1076). 

13.  (1904.)  As  between  a  city  that 
claims  title  to  land  by  reason  of  dedi:;ation 
as  a  public  street,  and  an  individual  who 
shows  adverse  po^ssion  himself  and 
grantor  for  more  than  ten  years  prior  to 
the  commencement  of  the  action,  the  latter 
is  entitled  to  a  decree.  City  of  South 
Omaha  v.  Meehan,  71  Neb.  230  (98  N.  W. 
691). 

14.  (1887.)  Rule  concerning  adverse 
possession  Is  applicable  to  public  roads  in 
favor  of  the  public  so  far  as  It  relates  to 
mere  easement.  Oratiam  v.  Flynn,  21  Neb. 
229  (31  N.  W.  742). 

15.  16.  (1900.)  Title  to  part  of  coun- 
try road  cannot  be  acquired  by  adverse  pos- 
session. Krueger  v.  Jenkins,  59  Neb.  641 
(81  N.  W.  844);  Lydick  v.  State,  61  Neb.  309 
(85  N.  W.  70). 

 Railroad,  right  of  way. 

17.  (1903.)  The  general  public  has  the 
same  Interest  In  the  preservation  and  main- 
tenance of  railroads  as  it  has  in  the  main- 
tenance of  other  highways,  and  the  title  to 
a  part  of  a  railroad's  right  of  way,  while 
such  road  is  being  operated  aa  a  comnion 
carrier,  cannot  be  divested  by  adverse  pos- 
session. McLuoas  V.  St.  Joseph  d  G.  L  B. 
Co.,  67  Neb.  603  (93  N.  W.  928). 

Intent  to  acquire  title. 

18.  (1897.)  In  order  to  creat  a  title  by 
adverse  possession  It  is  not  necessary  that 
the  occupant 'make  a  declaration  of  his  in- 
tentlons.  City  of  Florence  v.  White,  60  Neb. 
516  (70  N.  W.  60). 

19.  (1901.)  In  order  to  establish  title 
by  adverse  possession.  It  Is  not  sufficient  to 
show  continued  occupancy  for  ten  years, 
but  It  must  also  appear  that  such  occupancy 
was  with  intent  to  claim  title  agiinst  the 
true  owner.  Beer  v.  Plant,  1  Unof.  372  (96 
N.  W.  348). 

Necessity  of  claim  or  color  of  title. 

20.  (1885.)  Color  of  title  is  not  neces- 
sary to  such  right  except  where  it  is  sought 
to  extend  the  same  beyond  the  limits  ao- 
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taall7  held-  possesaio  pedes.  Hat/wood  v. 
Thomat,  11  Neb.  237  (22  N.  W.  460);  Gat- 
lins  V.  Lane,  17  Neb.  80  (22  N.  W.  4S3). 

21.  (1890.)  Where  defendant  went  onto 
lots  without  color  of  title,  and  without 
knowing,  or  In  fact  pretending  to  know, 
who  owned  them,  but  with  the  intention  of 
aoqulring  the  title  by  adTerae  posBesslon, 
and  built  a  house  on  them.  In  which  he 
lived,  and  knew,  or  was  advised,  that  ten 
years'  adverse  possession  would  give  him 
the  title,  he  acquired  title  at  the  end  of  ten 
years  of  such  occupation.  Fitzgerald  V. 
Bretciter,  31  Neb.  51  (47  N.  W.  475). 

22.  (1896.)  It  is  not  essential  that  the 
claim  of  ris^t  or  title  to  the  land  by  the  ad- 
verse occupant  should  be  a  valid  legal  claim 
in  order  that  the  statute  may  run  In  his 
fiivor.  The  facts  of  the  continuous  posses- 
sion, its  adverse  character,  and  the  claim  of 
the  occupant  to  be  the  owner  of  the  prem- 
ises are  the  essential  things  to  vest  a  title 
to  real  estate  by  ocenpaney  thereof.  Lantry 
V.  Wolff,  49  Neb.  374  (68  N.  W.  494). 

28.  (1899.)  To  acquire  real  property  by 
adverse  possession  It  is  not  essential  that 
entry  diould  have  been  made  under  claim 
of  ownership,  If  the  occupancy  was  with  In- 
tent to  a  claim  against  the  true  owner.  Cer- 
wnna  v.  Thur$ton,  59  Neb.  343  (80  N.  W. 
1048). 

24.  (1900.)  Color  of  title  Is  not  essen- 
tial to  adverse  possession.  Murray  v.  Bo- 
mine,  60  Neb.  94  (82  N.  W.  318). 

B.  Aotnal  FoBMsalon. 

Boffldeney  and  neeessity. 
In  gennal. 

25.  (1886.)  The  holder  of  tlUe  of  un- 
occupied land  is  presumed  to  be  In  posses- 
sion; land  proved  to  be  partly  cultivated 
will  not  be  presumed  to  be  unoccupied. 
Real  V,  Holli$ter,  20  Neb.  112  (29  N.  W. 
189). 

26.  (1892.)  To  entitle  a  party  to  claim 
by  adverse  possession,  he  must  have  made 
an  actual  entry  upon  the  lands  and  occupied 
the  same  as  owner.  This  occupancy,  how- 
ever, may  be  continued  by  his  agents  and 
servants.  Omaha  d  P.  L,  d  T.  Co.  v.  Par- 
ker, 33  Neb.  775  (61  N.  W.  139;  29  Am.  St 
Rep.  506). 

27.  (1897.)  The  holder  of  the  legal  tlUe 
to  land,  of  whleh  there  Is  no  actual  occu- 
pancy, U  preamned  to  be  in  possession. 
Troxeij  V.  Johnton,  62  Neb.  46  (71  N.  W. 
468). 


28.  (1902.)  The  holder  of  the  legal  title 
to  vacant  lands  Is  deemed  to  be  In  [KiBses- 
sion  thereof.  Horba<^  v.  Boyd,  64  Neb.  129 
(89  N.  W.  644).  . 

^—Improvement    and    cultivation  of 
land. 

29.  (1875.)  Enclosing  land  with  fences 
and  maintaining  the  same,  and  cultivation 
of  the  land  and  the  payment  of  taxes  there- 
on with  Intent  to  acquire  title,  is  sufficient 
to  constitute  adverse  possession.  Horhach 
V.  Uiller,  4  Neb.  31. 

30.  (1889.)  Acts  of  notoriety,  such  as 
building  a  fence  around  the  land,  entering 
upon  it  and  making  improvements  thereon, 
and  the  payment  of  taxes  on  the  land,  are 
sufficient  to  constitute  adverse  possession. 
Tourtemte  V.  Pearce,  27  Neb.  67  (42  N.  W. 
916). 

31.  (1893.)  Where  land  is  estieclally 
adapted  to  the  purposes  of  grazing  and  hay 
growing,  and  one  claiming  ownership 
thereto  has  every  year  for  a  period  of  more 
than  ten  years,  cut  the  grass,  and  harvested 
and  disposed  of  the  hay  from  such  portions 
of  the  land  as  its  character  i>ermitted,  so 
using  the  land  in  connection  with,  and  In 
the  same  manner  as  he  used  other  tracts 
owned  or  claimed  by  him  and  adjacent 
thereto,  there  being  at  different  periods 
fences  or  plowed  .  strips  not  entirely  en- 
closing the  whole,  but  of  such  a  character 
as  to  Indicate  a  connection  between  the 
tracts,  and  where  the  person  so  using  the 
land  paid  all  the  taxes  thereon,  and  at  In- 
tervals warned  off  trespassers  and  dis- 
trained cattle  thereon  found  grazing,  such 
acts  constituted  actual,  continuous,  noto- 
rious, (md  adverse  poBsession  tor  the  statu- 
tory period.  Lantry  v.  Parker,  37  Neb.  353 
(55  N.  W.  962). 

32.  (1890.)  Where  one  claiming  title  to 
land,  broke  It  up  In  1874,  and  raised  a  num- 
ber of  crops  of  wheat  upon  it,  and  set  out 
a  large  number  of  trees  thereon,  and  culti- 
vated It,  either  by  himself  or  a  tenant,  until 
the  present  time,  he  acquired  title  by  ad- 
verse possession.  Crawford  v.  OaHotoay,  29 
Neb.  261  (46  N.  W.  268). 

Possession  by  agent.  . 

33.  (1893.)  The  possession  of  one's 
agents  is,  for  the  purpose  of  the  statute  of 
limitations,  the  possession  of  the  principal. 
Lantry  v.  Parker,  37  Neb.  353  (55  N.  W. 
962);  (1892)  Om&ha  4e  F.  L,  d  T.  Co.  v. 
Porfcer,  83  Neb.  776  (61  N.  W.  139;  29  Am. 
St  Rep.  606). 
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34.  (1893.)  One  mar  plead  adverse  pos- 
session and  Is  entitled  to  the  benefit  of  the 
statute  relating  thereto,  although  he  was 
a'  non-resident  and  absent  from  the  state 
during  a  portion  or  all  of  the  [lerlod  covered 
by  his  irasseasion.  Lantrj/  v.  Parker,  37 
Neb.  353  (56  N.  W.  962). 

35.  (1899.)  One  who  purchased  a  sol- 
dier's "additional  homestead  right"  and, 
under  proiter  powers  of  attorney,  located 
the  same  and  entered  into  possession  of 
the  land,  has  color  of  title  to  the  entire 
tract  described  in  the  receiver's  receipt. 
Draper  v.  Taylor,  58  Neb.  787  (79  N.  W. 
709). 

O.  Visible,  Hotorions,  Distinct  and  Bx- 
clualve  Possession. 

Necessity  of,  in  generaL 

Instructions  as  to  elements,  see  Post, 
|{  197-208. 

36.  (1888.)  The  statute  of  llmiUtlons 
will  not  run  In  favor  of  an  occupant  of  real 
estate,  unless  the  occupancy  and  possession 
are  adverse  to  the  true  owner  and  with  the 
intent  and  purpose  of  the  occupant  to  as- 
sert bis  ownership  of  the  property.  His 
possession  must  be  as  owner  and  adverse  to 
every  other  person.  Oolvin  v.  Republican 
Valley  Land  A»»'n,  23  Neb.  75  (36  N.  W. 
361;  8  Am.  St.  Rep.  114). 

37.  (1892.)  The  possession  must  be  ac- 
tual, notorious,  continuous,  and  exclusive, 
and  may  be  by  fencing  and  pasturing  the 
land,  cnlttvatlon,  etc.,  and  the  payment  of 
taxes.  Omaha  A  F.  L.  A  T.  Go.  v.  Parker, 
33  Neb.  775  (61  N.  W.  139;  29  Am.  St.  Rep. 
506). 

38.  (1902.)  One  who  claims  title  to 
land  by  adverse  possession  must  show  that 

his  occupancy  has  for  a  period  of  ten  years 
been  open,  notorious,  exclusive  and  ad- 
verse, and  under  claim  of  title  as  against 
the  true  owner  and  the  world.  Beer  v.  Dal- 
ton,  3  TTnof.  694  (92  N.  W.  593). 

39.  (1893.)  To  constitute  an  adverse 
possession  of  land,  such  as,  if  It  continued 
for  ten  years,  would  establish  title  In  the 
occupant,  it  Is  necessary  that  he  should  ac- 
tually hold  the  land  as  bis  own  during  that 
period.  In  opposition  to  the  constructive  pos- 
session of  the  legal  proprietor.  Smith  v. 
Hitchcock,  38  Neb.  104  (56  N.  "W.  791). 

40.  (1893.)  A  plaintiff  In  ejectment, 
claiming  title  to  the  lands  sued  for  by  rea- 
son of  ten  years'  adverse  possession  thereof, 
to  prevail,  must  prove  a  continuous  posses- 
sion of  said  property  under  a  claim  of  own- 


ership In  himself,  and  that  such' possession 
was  actual,  visible,  notorious,  exclusive, 
and  adverse  to  the  owner  of  the  legal  title. 
Smith  V.  Hitchcock,  38  Neb.  104  (  56  N.  W. 
791). 

41.  (1894.)  In  order  to  create  title  by 
adverse  possession,  the  possession.  In  addi- 
tion to  other  elements,  must  be  exclusive 
for  the  period  of  limitations.  Hanlon  v. 
Union  P.  R.  Co.,  40  Neb.  62  (  58  N.  W.  590). 

Notice  to  owner. 

42.  (1903.)  An  instruction  that  re- 
quires defendant's  possession,  in  order  to  be 
adverse,  to  be  such  as  "will  bring  to  the 
knowledge  of  the  real  owner  the  fact  that 
the  one  In  possession  is  claiming  owner- 
ship" held  properly  refused.  Williamt  v. 
Shepherdtn,  4  Uuof.  608  (95  N.  W.  827). 

43.  (1905.)  Occupancy,  by  an  Individ- 
nal,  of  parts  of  the  right  of  way  of  a  rail- 
road company  obtained  by  ccmdemnation 
proceedings,  with  elevators,  granaries,  coal 

sheds  and  similar  structures,  used  in  carry- 
ing on  his  business,  and  by  the  comi>any,  as 
a  common  carrier,  for  convenience  In  hand- 
ling his  shipments,  will  not  be  treated  as 
adverse  or  under  claim  of  title,  unless  ac- 
tual notice  of  such  claim  Is  brought  home  to 
the  company,  or  his  conduct  is  such  as  will 
as  a  matter  of  law  constitute  such  notice. 
Roberts  v.  Sioux  City  d  P.  R.  Co.,  73  Neb.  8 
(102  N.  W.  60;  2  U  R.  A.  £n.  a.}  272). 

44.  (1906.)  The  use  of  a  part  of  a  right 
of  way  of  a  railroad,  by  erecting  fences  and 
buildings  thereon,  is  not  of  Itself  notice  of 
an  adverse  claim  of  title  thereto.  Robert* 
V.  Sioux  City  d  P.  R.  Co..  73  Neb.  8  (102  N. 
W.  60;  2  L.  R.  A.  [n.  S.]  272). 

D.  Duration  and  Continuity  of  Possession. 
Sufficiency  of  evidence  to  prove  continuity 

of  possesson,  see  post,  {§  179-182. 

Time  necessary  to  acquire  title. 

45.  (1885.)  Adverse  possession  of  real 
estate  for  ten  years  carries  the  title  to  the 
premises.  Haywood  v.  Thomas,  17  Neb.  287 
(22  N.  W.  460). 

46.  (1885.)  A  party  In  the  actual,  open, 
nortorlous,  exclusive,  adverse  possession  of 
real  estate  for  ten  years  thereby  acquires 
the  absolute  right  to  the  exclusive  posses- 
sion of  the  same.  Oatling  v.  Lane,  17  Neb. 
80  (22  N.  W.  463). 

47.  (1887.)  A  party  In  order  to  acquire 
title  to  land  by  the  statute  of  limitations 
must  not  only  have  a  possession  adverse  to 
the  true  owner,  but  must  occupy  the  same 
9 
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as  the  owner  during  the  entire  statutory 
period.  Hull  v.  Chicago,  B.  c£  Q.  R.  Co., 
21  Neb.  371  (32  N.  W.  162). 

48.  (1894.)  An  easement  in  real  estate 
m&j  be  acquired  by  open,  notorious,  peace- 
able, uninterrupted,  adverse  possession  for 
tlie  statutory  period  of  ten  years.  Omaha 
4  B.  F.  A.  Co.  V.  RickariLa,  38  Neb.  847  (67 
N.  W.  739). 

49,  50.  (1896.)  To  establish  title  to  real 
property  In  this  state  by  virtue  of  the  oper- 
ation of  the  statute  of  UmlUtionB  there 
must  have  been  maintained  by  the  party  as- 
serting it  an  actual,  continuous,  notorious^ 
and  adverse  possesslofn  of  the  premises, 
under  claim  of  ownership,  during  the  full 
period  required  by  the  statute.  Twohig  v. 
Learner,  48  Neb.  247  (67  N.  W.  152);  (1898) 
iewon  V.  Heath,  53  Neb.  707  (74  N.  W.  274); 
(1898)  Chicago,  B.  d  Q.  R.  Co.  v.  BOtalkopft 
64  Neb.  448  (74  N.  W.  826). 

51,  52.  (1902.)  An  occupant  who  claims 
by  adverse  possession  must  show  that  he 
occupied  adversely  during  the  entire  period 
of  ten  years.  Knight  v.  Denman,  64  Neb. 
814  (90  N.  W.  863). 

Whan  statute  may  be^in  to  run  against 
pnblic  land. 

63.  (1888. )  Where  a  party  entering 
land  has  compiled  with  the  law  In  all  re- 
spects to  entitle  him  to  a  patent  therefor, 
he  is  tbe  owner  of  such  land,  and  until  the 
patent  issues  tbe  title  Is  held  by  the  United 
Statea  merely  as  trustee  for  his  use.  and 
tbe  statute  of  limitations  will  run  against 
the  party  entering  the  latid,  or  his  grantee, 
in  favor  of  one  holding  adversely,  from  the 
date  of  such  entry.  Carroll  v.  Patrick,  23 
Neb.  8^4  (37  N.  W.  671). 

64.  (1896.)  The  sUtute  of  limitations- 
will  b^n  to  run  against  the  title  of  a  party 
purcbaslng  lands  from  the  United  States 
from  the  date  of  his  compliance  with  all 
ttiA  requisites  to  entitle  him  to  a  patent 
tberefor  in  favor  of  one  who  holds  adverse 
possession  of  the  real  estate.  Dolen  v. 
BBicfc,  48  Neb.  688  (67  N.  W.  760). 

55.  (1902.)  As  between  Individuals,  pos- 
session of  land  acquired  from  the  federal 
goTerament  may  become  adverse  from  the 
moment  tbe  entryman  Is  entitled  to  his 
patent.  Baty  v,  Elrod,  66  Neb.  736  (92  N. 
W.  1032). 

Tacking  possession. 

InstmcUonB  an  tacking  possession, 
pott.  1201. 


56.  (1886.)  Possessions  may  be  tacked 
if  one  comes  in  under  the  other  and  the  pos- 
sessory estates  are  cotinected  and  contin- 
uous. Stettnische  v.  Lamb,  18  Neb.  619  (26 
N.  W.  374). 

57.  (1896.)  If  the  adverse  possession  of 
the  occupant  is  a  continuation  of  tbe  pos- 
session of  a  prior  adverse  possessor  claim- 
ing title,  and  such  occupant  claims  title 
from  such  prior  possessor,  then  the  posses- 
sion of  the  occupant  may  be  tacked  to  that 
of  such  prior  possessor.  Lantry  v.  T/Kolff, 
49  Neb.  374  (68  N.  W.  494). 

68.  (1900.)  Possession  of  one  occupant 
may  be  tacked  to  that  of  another,  if  one  ac- 
quired possesalon  from  the  other,  and  the 
I>osses8ory  estates  are  connected  and  con- 
tinuous irurroy  v.  Routine,  60  Neb.  94  (82 
N.  W.  318). 

59.  (1901.)  If  the  successive  occupants 
of  land  in  fact  receive  possession  from  one 
another,  &nd  successively  take  and  remain 
in  possession  against  all  tbe  world  by  virtue 
of  such  transfers  as  may  have  been  made 
among  them.  It  is  immaterial  to  the  ques- 
tion of  continuity  of  possession  whether 
any  valid  titles  were  in  fact  created  by  the 
transfer.  Oiaig  v.  Fitk,  1  Unof.  124  (96  N. 
W.  492). 

60.  (1903.)  A  privity  must  be  shown 
between  adverse  claimants  before  the  pos- 
session of  one  can  be  tacked  to  the  posses- 
sion of  the  other  for  the  purpose  of  complet- 
ing title  by  prescription.  Zweibel  v.  Myers. 
69  Neb.  294  (96  N.  W.  697). 

61.  (1904.)  Privity  must  be  shown  be- 
tween adverse  claimants  of  real  estate  be- 
fore the  possession  of  one  can  be  tacked  to 
the  possession  of  the  other  for  tbe  purpose 
of  completing  title  by  prescription;  but  this 
privity  may  exist  by  grant,  devise,  purchase 
or  descent,  and  the  adverse  possession  of  an 
ancestor  may  be  taken  advantage  of  by  his 
heirs,  if  their  possession  has  been  contin- 
uous with  his,  exclusive,  and  under  the 
same  claim  of  right  as  made  by  him.  In 
such  case,  the  ouster  and  disseisin  made  by 
the  ancestor  Is  continued  by  the  heirs  and 
relates  back  to  his  original  entry.  Ifon- 
tague  v.  MarunOa,  71  Neb.  806  (99  N.  W. 
653). 

62.  (1907.)  Privity  must  be  shown  be- 
tween adverse  claimants  of  real  estate  be- 
fore the  possession  of  one  can  be  tacked 
to  the  possession  of  tbe  other  for  the  pur- 
pose of  completing  title  by  prescription. 
HoJdrege  v.  Livingtton,  79  Neb.  238  (112  N. 
W.  341). 
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 Particular  cases. 

63.  (1894.)  A  purchaser  at  judicial  sale, 
to  Aiitorce  a  lieu,  cannot  tack  the  lienor's 
prior  possession  to  his  own  in  order  to  es- 
tablish title  adverse  to  another  claimant 
Caraon  v.  Dunda*,  39  Neb.  603  (58  N.  W. 
141). 

64.  (1900.)  Possesslou  cannot  be  tacked 
to  make  out  title  by  adverse  possession 
where  the  adverse  occupant  did  not  come  In 
under  mother,  and  the  deed  under  which 
the  last  occupant  claims  title  does  not  In- 
clude the  land  In  dispute  or  show  any  priv- 
ity between  him  and  his  grantor  in  regrard 
thereto.  Pohlman  v.  Evangelical  Lutheran 
Trinity  Church,  60  Neb.  364  (88  N.  W. 
201). 

66.    (1901.)    The  possession  of  a  vendee 

who  enters  upon  land  under  an  executory 
contract  of  sale  from  one  having  color  of 
title  may  be  taken  as  that  of  his  vendor, 
for  the  purpose  of  tacking  thereto  the  pos- 
session of  persons  subsequently  taking  pos- 
session under  and  claiming  through  such 
vendor.  Oldig  v.  FisJe,  1  Unof.  124  (96  N. 
W.  492). 

66.  (1905.)  Where  the  owner  of  two 
contiguous  lots  of  land  conveys  one  of  such 
lots  to  A,  and  subsequently  conveys  the 
other  to  B,  In  a  contest  between  A  and  B 
concerning  the  boundary  line  between  the 
lots,  A  cannot,  for  the  purpose  of  estab- 
lishing title  by  adverse  possession  against 
B,  tack  his  own  possession  to  that  of  the 
common  grantor.  Sluyter  v.  Schwab,  73 
Keb.  370  (102  N.  W.  757). 

67.  (1905.)  The  widow's  right  to  posses- 
sion is  by  virtue  of  the  marital  relation, 
and  will  not  be  construed  to  be  independent 
and  hostile  to  that  of  her  husband's  heirs, 
unless  by  some  means  she  brings  to  their 
attention  the  fact  that  she  claims  to  own 
the  property  in  her  own  right  and  adversely 
to  any  right  derived  through  her  husband. 
Larson  v.  Anderson,  74  Neb.  361  (104  N. 
W.  925). 

68.  (1905.)  Where  during  his  lifetime 
a  husband  took  possession  of  certain  real 
estate,  claiming  title  thereto,  and  lived  upon 
the  seme  with  his  wife  and  family  as  his 
home,  and  before  the  ten-year  period  of 
limitation  expired  the  husband  died,  leav- 
ing bis  widow  who  continued  to  reside  upon 
the  same  as  her  home,  the  possession  of  the 
widow  may  be  tacked  to  that  of  the  hus- 
band so  as  to  raise  the  bar  of  the  statute 
of  limitation.  Larson  v.  Anderson,  74  Neb. 
361  (104  N.  W.  925). 


69.  (1905.)  Where  after  the  death  of  a 
per£on  who  was  holding  adverse  possession 
of  real  property,  his  widow  continued  to 
occupy  It,  her  possession  Is  a  continuation 
of  the  adverse  possession  of  the  husband, 
and  will  not  be  presumed  to  be  adverse  to 
the  claims  of  their  children  and  heirs. 
Larson  v.  Anderson,  74  Neb.  361  (104  N.  W. 
925). 

70.  (1886.)  Where  the  purchaser  of  a 
lot  upon  receiving  a  deed  therefor  erects  a 
building  thereon,  and  enters  into  possession, 
and  afterwards  sells  and  conveys  the  prem- 
ises, a  number  of  transfers  of  the  property 
being  thereafter  made,  and  the  building  at 
times  being  vacant,  but  no  interruption  by 
and  adverse  claim  to  the  title  of  the  occu- 
pant, the  possession  was  continuous,  and 
after  the  expiration  of  ten  years  the  occu- 
pant possessed  the  fee.  Btettnische  v. 
Lam1>,  18  Neb.  619  (26  N.  W.  374}. 

Interruption  of  possession. 

71.  (1886.)  The  continuity  of  an  ad- 
verse possession  is  not  broken  by  the  fact 
of  the  property  being  sold  and  rented,  and 
at  times  unoccupied,  there  being  no  inter- 
ruption in  the  claim  of  title.  Btettnische  v. 
Lamb,  18  Neb.  619  (26  N.  W.  374). 

72.  (1888.)  In  a  dispute  as  to  the  bound- 
ary lines  between  two  tracts,  the  leasing 
by  defendant  of  plaintiff's  tract,  outside 
that  enclosed  by  defendant,  would  not  pre- 
vent the  running  of  the  statute  as  to  the 
strip  in  dispute,  It  being  enclosed  as  part 
of  detefndant's  tract  and  occupied  by  him 
as  owner.  Tex.  v.  Pflug,  24  Neb.  666  (39 
N.  W.  839;  8  Am.  St.  Rep.  231). 

73  (1888.)  Where  occupants  o^  land, 
claiming  title,  bring  an  action  to  quiet  title 
against  an  adv.erse  claimant,  and  when  the 
cause  is  submitted  on  the  pleadings,  judg- 
ment of  dismissal  with  prejudice  is  ren- 
dered, such  judgment  against  plaintiffs  In- 
terrupted the  continuity  of  adverse  posses- 
sion. Carroll  v.  Patrick,  23  Neb.  834  (37  N. 
W.  671). 

74.  (1889.)  Where  defendant,  whose"  in- 
closed land  adjoined  land  of  plaintiff,  leased 
the  latter's  tract  under  a  verbal  lease  wltb 
the  understanding  that  It  was  all  unlo- 
closed,  such  leasing  does  not  prevent  the 
running  of  the  statutes  against  a  strip  of 
land  belonging  to  plaintiff  and  afterwards 
found  to  be  included  In  defendant's  In* 
closed  tract.  Levi/  v.  Yerga,  25  Neb.  764 
(41  N.  W.  773;  13  Am.  St  Rep.  525). 

75.  (1892.)   A  stranger  who  neither  has 
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Dor  claims  an  Interest  In  the  land,  or  the 
poss^lon  thereof,  cannot,  by  a  mere  tres- 
pass or  surreptitious  efntry,  Interrupt  the 
miming  of  the  statute  In  favor  of  the  ac- 
tual occupant.  Ballard  v.  Hansen,  33  Neb. 
m  (51  N.  W.  295). 

76.  (1894.)  WTiere  one  has  *  been  in 
possessioD  of  land,  claiming  ownership,  and 
permits  the  land  to  be  sold  for  taxes,  and 
tlie  grantee  in  the  tax  deed,  although  It  was 
Toid  on  its  face,  enters  into  possession  and 
remains  ta  possession  for  a  period  of  more 
tbao  a  year,  such  possession  interrupts  that 
of  the  prior  occupant.  Maxwell  v.  Biggin$, 
38  Neb.  671  (57  N.  W.  388). 

77.  (1902.)  An  agreement  between  ad- 
jacent landowners  to  have  the  existing 
boundary  line  resurreyed,  is  not  such  an  ad- 
mission of  its  incorrectness  as  will  inter- 
rupt a  claim  of  adverse  possession  by  either. 
Baty  V.  Elrod,  66  Neb.  735  (92  N.  W.  1032). 

78.  (1904.)  One  holding  adverse  pos- 
session of  land  which  he  has  Inclosed,  does 
not  abandon  such  possession  by  his  failure 
to  have  it  occupied  by  a  tenant  or  other- 
wise for  a  reasonable  space  of  time,  no 
other  person  making  claim  to  the  property 
of  taking  possession  during  such  nonoecupa- 
tlon,  and  there  being  no  evidence  of  any  in- 
tent on  his  part  to  abandota  his  possession 
and  claim  to  the  land.  Richards  v.  Haskina, 
72  Neb.  196  (100  N.  W.  161). 

SecognlUon  of  prior  title. 

Sufficiency  of  evidence  as  to  recognition 
of  owner's  title,  me  po»f.  If  191-194. 

79.  (1882.)  A  railroad  company  occupy- 
ing land  as  a  part  of  Us  right  of  way  rec- 
(«nlzM  the  ownership  of  the  person  against 
whom  it  claims  by  prescription,  where 
iritUa  ten  years  preceding  condemnation 
proceedings  were  commenced  and  condem- 
ution  money  was  deposited,  and  the  rnn- 
Bing  of  the  statutes  is  thereby  stopped  even 
tluraght  the  proceeding  were  void  for  want 
of  jurisdiction.  Hull  v.  CMcago,  B.  <E  Q. 
R.  Co.,  21  Neb.  871  (32  N.  W.  162). 

80.  (1888.)  When  a  railroad  company 
commences  condemnation  proceedings  for  a 
right  of  way  and  deposits  the  condecAnatlon 
money  with  the  county  clerk,  this  amounts 
to  a  recognition  of  the  ownership  of  the 
defendant  dtieaffo.  B.  A  Q.  R.  Co.  v,  HwII, 
MNeb.  740  (  40  N.  W.  280). 

81.  (1892.)  A  railroad  company's  pos- 
session is  not  adverse  when  both  prior  and 
nbseqnent  to  its  entering  It  attempted  to 


condemn  the  land.  ITehraska  R.  Co.  v. 
Culver,  36  Neb.  143  (52  N.  W.  886). 

82.  (1892.)  A  railroad  company  does 
not  hold  property  adversely  when,  during 
the  period  it  commences  condemnation  pro- 
ceedings against  the  owner,  thereby  rec- 
ognizing his  title.  Ile}}ra»ka  B.  Co.  v.  Cul- 
ver, 35  Neb.  143  (52  Neb.  886). 

83.  (1897.)  One  who  claims  under  a 
tax  deed  or  by  adverse  possession  does  not, 
by  causing  to  be  recorded  the  patent  from 
the  United  States  to  another,  acknowledge 
title  paramount  in  that  other.  Oldiff  v. 
Fisk,  63  Neb.  156  (73  N.  W.  661). 

84.  (1902.)  An  agreement  to  survey 
land  and  relocate  the  line  is  a  recognition 
of  title  sufficient  to  prevent  the  running  of 
the  statute.  Baty  v.  Elrod,  66  Neb.  744  (97 
N.  W.  343). 

85.  (1903.)  One  claiming  title  to  lands 
by  adverse  possession  may,  before  the  stat- 
ate  has  itnally  run  in  Ms  favor,  purchase 
a  tax  deed  to  the  premises  without  ac- 
knowledging the  superior  title  of  the  rec- 
ord owner.  But  if  he  purchases  a  tax  cer- 
tificate and  accepts  payment  of  the  same 
from  the  record  owner  through  the  county 
treasurer,  such  act  is  a  recognition  of  the 
superior  title.  Ztceibel  v.  Myers,  69  Neb. 
294  (95  N.  W.  597). 

■  Furrhasing  outstanding  title. 

86.  (1882.)  A  title  which  one  has  so  far 
recognized  as  to  purchase  for  his  own  pro- 
tection, and  under  which  he  holds  posses- 
sion of  the  land,  can  in  no  sense  be  properly 
siaid  to  be  adverse  to  him.  Vance  v.  Bur- 
lington d  M.  R.  R.  Co.,  12  Neb.  286  (11  N. 
W.  334). 

87.  (1889.)  One  who  is  In  the  adverse 
possession  of  land  does  not  impair  his  right 
to  rely  on  the  statute  of  limitations,  by 

purchasing  the  land  at  tax  sale  and  receiv- 
ing and  recording  a  tax  deed,  nor  Is  the  run- 
ning of  the  statute  suspended  thereby. 
angtth  v.  smith,  27  Neb.  47  (42  N.  W. 
749). 

88.  (1890.)  Where  the  purchaser  of  a 
tax  certificate  to  land  goes  Into  the  actual 
possession,  fencing  and  improving  the  prem- 
ises, holding  notorious  and  exclusive  pos- 
session for  more  than  ten  years  an  offer 
to  purchase  a  quitclaim  deed  from  one 
holding  under  an  executor  of  the  original 
owner  Is  not  such  a  recognition  of  a  su- 
perior title  as  to  defeat  a  title  by  adverse 
possession.  Peterson  V,  Totonsend,  30  Neb. 
373  (46  N.  W.  526). 
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89.  (1891.)  A  person  who  la  in  the  ad- 
verse possession  of  land  does  not  break  the 
continuity  of  possession  by  purchasing  the 
land  at  tax  sale  and  receiving  a  tax  deed 
therefor.  In  such  case,  where  there  is  no 
actual  break  in  the  possession,  the  adverse 
occupant  may  rely  upon  his  adverse  occu- 
pation and  also  his  claim  or  tax  lien.  In 
other  words,  be  may  combine  all  the  rights 
possessed  by  him  in  defense  of  his  poses- 
sion.  Omata  d  F.  L.  d  T.  Co.  v.  Bansen,  32 
Neb.  449  (49  N.  W.  456). 

90.  (1897.)  The  purchase  or  attempted 
purchase  of  an  outstanding  title  hy  one  in 
adverse  possession,  and  before  the  expira- 
tion of  the  statutory  period,  is  not  alone 
sufficient  to  break  the  continuity  of  possee- 
slon  or  divest  it  of  Its  adverse  charalcter,  al- 
though the  occupant  may  believe  that  be  Is 
thereby  acquiring  the  true  title.  Otdig  v. 
Fisk,  53  Neb.  156  (73  N.  W.  661). 

91.  (1898.)  The  purchase,  or  attempted 
purchase,  of  an  outstandins  title  by  one  In 
adverse  possession  is  not  alone  sufficient  to 
break  the  continuity  of  the  possession  or  di- 
vest It  of  its  adverse  character.  Especially 
Is  this  so  when  the  attempt  to  purchase  is 
not  made  until  after  the  expiration  of  the 
statutory  period.  Webb  v.  Thiele,  66  Neb. 
752  (77  N.  W.  56). 

92.  (1906.)  The  party  In  possession  of 
land  as  owner  has  a  right  to  protect  that 
possession  by  the  purchase  of  any  outstand- 
ing claim  or  lien  against  the  property. 
There  Is  not  thereby  any  break  In  posses- 
sion, nor  does  the  adverse  occupant  rely 
ui>on  his  purchase  title  in  preference  to  the 
one  which  he  previously  possessed.  He 
Joins  the  two  together  and  possesses  what- 
ever title  both  may  give  him.  Wiese  v. 
Union  P.  R.  Co.,  77  Neb.  40  (108  N.  W.  175). 
[Appealed  to  United  States  supreme  court.] 

Effect  of  afterwards  paying  rent  to  ap- 
parent owner. 

93.  (1906.)  One  who  has  acquired  abso- 
lute title  to  land  by  adverse  possession  for 
the  statutory  period  does  not  Impair  his  title 
by  thereafter  paying  rent  to  the  owner  of 
the  paper  title.  Martin  v.  Martin,  76  Neb. 
335  (107  N.  W.  580). 

Suspension  of  statutes. 

94.  (1891.)    Where  plaintiffs     •     •  • 

claim  title  through  their  father,  deceased, 
and  it  appears  that  the  statute  of  limitations 
began  to  run  against  him  during  his  life- 
time, his  death  and  their  minority  do  not 
arrest  it,  and  If  It  has  ran  the  full  statutory 


period,  the  possession  of  the  defendant  be- 
ing actual  and  adverse  from  the  beginning, 
plaintiffs  are  barred  of  their  right  to  re- 
cover. Ballon  V.  Sherwood,  32  Neb.  66G  (49 
N.  W.  790;  50  N.  W.  1131). 

95.  (1903.)  The  statute  of  llmltatiODs  as 
to  adverse  possession,  does  not  run  against 
persons  while  under  disability,  such  as 
minors;  and  an  action  brought  to  recover 
an  interest  in  real  estate  within  ten  years 
after  they  arrive  at  the  age  of  majority,  is 
commenced  In  time.  AI&er«  v.  Koxeluh,  68 
Neb.  529  (97  N.  W.  646). 

X.  Hostile  Character  of  Possession. 

Sufficiency  of  evidence  as  to  character  of 
possession,  see  post,  Sf  183-190. 

Natora  and  necessity. 

96.  (1883.)  Where  possession  is  such  as 
admits  the  existence  of  a  higher  title,  to 
which  it  Is  subservient.  It  is  not  adverse  to 
that  title.  Roffgentxmp  v.  Conver«e.  16  Neb. 
106  (17  N.  W.  3fil). 

97.  (1892.)  "Hostile,"  when  applied  to 
the  possession  of  an  occupant  of  real  estate 
holding  adversely,  Is  not  to  be  construed  as 
showing  ill-will,  or  that  be  Is  an  enemy  of 
the  person  holding  the  legal  title,  but  means 
an  occupant  who  holds,  and  is  In  possession, 
as  owner,  and  therefore  against  all  other 
claimants  of  the  land.  Ballard  v.  Hansen. 
33  Neb.  861  (51  N.  W.  295);  (1900)  Hoffine 
V.  Ewinga.  60  Neb.  729  (84  N.  W.  93). 

98.  (1894.)  Where  a  dalnuint  of  land 
acts  under  a  power  of  attorney  from  an  ad- 
verse claimant,  and  as  such  attorney  leases 
the  land  In  the  name  of  the  adverse  claim- 
ant, he  and  bis  grantees  are  by  such  acts 
estopped  from  asserting  that  the  possession 
of  the  tenant  inured  to  him  and  not  to  the 
adverse  claimant  Maxwell  v.  Higgins,  38 
Neb.  671  (67  N.  W.  388). 

99.  (1900.)  Possession  for  a  period  long 
enough  to  ripen  into  a  title  must  he  incon- 
sistent with  constructive  possession  of  the 
legal  proprietor.  Hofflne  v.  Etoings,  60  Neb. 
729  (84  N.  W.  93). 

100.  (1906.)  "Hostile,"  In  defining  ad- 
verse possession,  means  an  occupant  who 
holds  and  is  In  possession,  claiming  to  hold 
against  all  others,  not  erroneous.  Taplor  v. 
Hover,  77  Neb.  97  (108  N.  W.  149). 

Fermissive  possession. 

101.  (1893.)  Where  the  owner  of  the 
legal  title  to  real  estate  occupies  the  same 
concurrently  with  one  who  entered  by  his 
permission  without  color  of  title,  such  poa- 
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session  of  the  owner  negatives  any  presump- 
tion that  the  other  occupied  adversely  to 
him.  Smith  v.  BitehoocJe,  38  Neb.  104  (66 
N.  W.  791). 

102.  (1893.)  Where  possession  of  real 
estate  is  the  result  of  an  entry  upon  the 
premises  by  permission  of  the  legal  owner, 
Bucb  poBsessIon  will  not  become  aflverae 
until  some  act  is  committed  by  the  occupant 
rendering  It  so,  and  notice  thereof  ia  brought 
home  to  the  owner  of  the  legal  title.  Smith 
V.  Bitchcock,  38  Neb.  104  (56  N.  Vf.  791). 

103.  (1894.)  A  license  to  a  railroad 
company  to  occupy  certain  land  with  ita 
track  will  not  be  Implied  from  the  fact  of 
occupancy  for  a  long  Ume,  without  objection 
on  the  part  of  the  claimant  of  the  title,  the 
claimant  relying  on  adverse  possession  dur- 
ing that  period  to  establish  his  title.  Han- 
Um  V.  Onion  P.  R.  Co.,  40  Nab.  53  (58  N.  W. 
690). 

104.  (1895.)  Occupancy  of  land  by  per- 
mission of  the  true  owner,  under  an  agree- 
mcDt  to  pay  the  taxes  thereon,  Is  not  such 
possession  as  wfU  establish  a  tlUe  by  adverse 
possession.  Johnton  v.  Butt,  46  Neb.  220 
(64  N.  W.  691). 

105.  (1896.)  A  tenant  by  simply  holding 
over  after  the  expiration  of  his  lesae  does 
not  hold  adversely.  Schields  v.  Horftocfc, 
i9  Neb.  262  (68  N.  W.  624). 

106.  (1905.)  In  the  absence  of  notice  or 
oonduct  of  a  claim  of  title,  the  erection  and 
maintenance  of  elevators  and  coal  sheds  on 
a  right  of  way  of  a  railroad  without  express 
agreement  therefor  will  be  regarded  as  be- 
ing with  the  permission,  consent  or  license 
of  the  company,  and  subject  to  Its  right  to 
resume  possession  of  the  ground  whenever 
necessity  requires  Its  use  for  railroad  pur- 
poses. Roberts  V.  Sioux  City  d  P.  R.  Co., 
73  Neb.  8  (102  N.  W,  60;  2  L.  R.  A.  [n.  s.] 
272). 

107.  (1906.)  The  use  for  agricultural 
porposes.  such  as  grazing  and  cultivation 
by  adjoining  landowners  of  otherwise  un- 
used and  unfenced  parts  of  the  right  of  way 
of  a  railroad  company,  is  not  inconsistent 
with  or  adverse  to  the  enjoyment  of  the 
easement  Roberta  v.  Sioux  Citv  <C  P-  R- 
Co^  73  Neb.  8  (102  N.  W.  60;  2  L.  R.  A. 
[n.  s-l  272). 

108.  (1907.)  One  who  enters  Into  the 
occupancy  of  real  estate  under  contract  can- 
not afterwards  obtain  title  thereto  by  ad- 
verse possession,  without  showing  that  his 


occupancy  had  assumed  an  adverse  character 
and  continued  as  such  during  the  statutory 
period.  Lanham  v.  Bowlby,  79  Neb.  39  (112 
N.  W.  324). 

——By  vendor  and  purchaser. 

109.  (1902.)  Where  a  grantor  remains 
In  possession  after  a  valid  conveyance,  his 
possession  Is  presumed  to  be  permissive  and 
subordinate  to  the  grantee,  and  It  Is  ques- 
tioned whether  he  can  claim  that  his  con- 
tinued possession  Is  adverse  without  showing 
actual  notice  to  the  grantee.  Horbach  v. 
Boj/d,  64  Neb.  129  (  89  N.  W.  644). 

110.  (1902.)  The  possession  of  land  un- 
der an  executory  contract  of  purchase  Is  not 
adverse  to  the  vendor  until  the  purchase 
price  is  paid,  or  until  the  vendee  Is  entitled 
to  a  deed  of  conveyance  from  his  vendor 
under  the  terms  of  the  contract.  Beer  v. 
Dalton,  3  TInof.  694  (92  N.  W.  693). 

111.  (1902.)  If  the  grantor  In  a  deed 
with  covenant  ot  warranty  subsequently 
makes  an  entry  upon  the  possession  of  the 
grantee,  there  Is  no  presumption  that  the 
new  possession  so  acquired  Is  permissive  or 
subordinate  to  the  grantee;  and  a  new  title 
may  be  established  by  open  and  notorious 
adverse  possession,  as  in  other  cases.  Hor- 
baeh  V.  Boyd,  64  Neb.  129  (89  N.  W.  644). 

112.  (1902.)  A  grantor  in  a  deed  with 
covenant  of  warranty  may  acquire  a  new 
title,  adverse  to  that  of  his  grantee,  by  a 
subsequent  entry  and  adverse  possession, 
and  is  not  estopped  from  asserting  the  same 
by  his  deed  and  covenant.  Horbach  v.  Boyd, 
64  Neb.  129  (89  N.  W.  644). 

113.  (1906.)  A  grantee  of  real  estate  oc- 
cupied by  a  third  person  acquires  no  greater 
rights  against  the  occupier  than  his  grantor 
had.  If  the  right  to  bring  an  action  of 
forcible  entry  and  detention  is  barred  as 
against  the  grantor,  so  likewise  Is  It  as 
against  the  grantee.  Weatherford  v.  Union 
P.  R.  Co.,  74  Neb.  229  (104  N.  W.  183). 

114.  (1906.)  When  one  tenant  In  com- 
mon conveys  the  whole  estate  in  fee  with 
covenants  of  seizin  and  warranty,  and  his 
grantee  enters  and  holds  exclusive  posses- 
sion, the  entry  and  holding  must  be  deemed 
adverse  to  the  title  and  possession  of  the 
cotenanL  Wiese  v.  Union  P.  R.  Co.,  77  Neb. 
40  (108  N.  W.  175).  [Appealed  to  United 
States  supreme  court] 

^—Mortgagor  and  mortgagee. 

115.  (1902.)  A  mortgee,  under  a  deed 
absolute  in  form  with  a  parol  defeacance. 
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who  goea  into  posiiessloD  under  an  agree- 
ment that  rents  and  profltB  diall  go  tor  his 
care  and  for  taxes,  can  not  acquire  title  by 
adverse  possession.  Decker  v.  Decker,  64 
Neb.  239  (89  N.  W.  795). 

116.  (1906.)  A  mortgagor's  possession 
of  the  mortgaged  premises  ifter  for-viosure 
and  sale  will  not  become  adverse  until  notice 
to  the  purchaser  that  he  is  holding  in  faos- 

tntty  to  his  title.   Ahrams  v.  Taintor,  76 
Neb.  109  (107  N.  W.  225). 


Zntry  and  possession  by  mistake. 

117.  (1888.)  If  one  by  mistake  inclose 
the  land  of  another  and  claim  it  as  his  own 
to  certain  fixed  monuments  or  boundaries, 
his  actual  and  uninterrupted  possession  for 
the  statutory  period  will  work  a  disseizin 
and  his  title  will  be  perfect.  Tex.  v.  Pflug, 
24  Neb.  666  (39  N.  W.  839;  8  Am.  St.  Rep. 
231). 

118.  (1889.)  If  one  by  mistake  inclose 
the  land  of  another,  and  claim  it  as  his  own, 
to  certain  fixed  monuments  or  boundaries, 
his  actual  and  uninterrupted  possession  as 
owner  for  the  statutory  period  will  work  a 
disseizin,  and  his  title  will  be  perfect.  Levy 
V.  Yerga.  25  Neb.  764  (41  N.  W.  773;  13  Am. 
St  Rep.  525);  Obernalte  v.  Edgar,  28  Neb. 
70  (44  N.  W.  82). 

119.  ( 1902. )  In  this  state,  possession 
may  be  adverse  though  the  claimant  occu- 
pies under  a  mistaken  belief  that  the  land 
Is  actually  part  of  another  tract,  and  that 
the  true  boundary  is  different  than  It  really 
Is.  Baty  V.  Blrod,  66  Neb.  735  (92  N.  W. 
1032). 

120.  (1903.)  When  one  by  mistake  en- 
ters upon  and  takes  possession  of  the  land 
of  another,  claiming  It  as  his  own  to  a  defi- 
nite and  certain  boundary,  and  continues  in 
the  open,  notorious  and  exclusive  posses- 
sion thereof  under  such  claim,  for  ten  years 
or  more,  he  acquires  title  thereto  by  adverse 
possession  although  the  land  was  not  in- 
closed. Brotmfleld  v.  Bleekman,  4  Unof. 
443  (94  N.  W.  714). 

Validity  and  snffieleney  of  claim  or  title. 

121.  (1885.)  Where  possession  of  real 
estate  is  taken  under  color  and  claim  of  title 
It  is  not  essential  to  the  claim  of  adverse 
possession  that  such  title  shall  be  valid.  It 
is  sufficient  if  the  instrument  purports  to 
convey  the  title  to  the  party  In  possession. 
Oatling  v.  Lane,  17  Neb.  77  (22  N.  W.  227). 

122.  (1888.  Under  section  411  of  the 
code  of  civil  procedure,  the  usual  duplicate 
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receipt  of  the  receiver  of  any  bind  office,  or 
if  that  be  lost  or  destroyed  or  beyond  toe 
reach  of  the  party,  the  certificate  of  such  re- 
ceiver that  the  books  of  his  office  show  the 
sale  of  a  tract  of  land  to  a  certain  indi- 
vidual, is  proof  of  title  equivalent  to  a 
lAtent  against  ail  but  the  holder  of  an  actual 
patent,  and  is  sufficient  color  of  title  under 
^blch  a  party  may  hold  adverse  posBeseion. 
Carroll  v.  Patrick,  28  Neb.  834  (37  N.  W. 
671). 

123.  (1896.)  Where  a  mortgagee  of  a 
mortgage  purporting  to  incumber  the  fee, 
bou^t  the  premises  at  forieclosure  and  a 
sheriff's  deed  was  executed,  and  he  took  im- 
mediate possession,  such  possession  was  ad- 
verse to  plaintiffs  who  were  remaindermen 
after  a  life  estate,  and  who  were  not  made 
parties  to  the  original  suit;  and  such  even 
though  the  proceedlni^  were  void  as  to  the 
life  tenants.  Hall  v.  H.ooper,  47  Neb.  Ill 
(66  N.  W.  33). 

124.  (1903.)  Where  one  tenant  in  com- 
mon oi^enly  denies  the  title  of  his  cotenants 
and  is  In  possession  of  and  claims  the  entire 
property  himself  by  deed,  such  holding  Is 
adverse.  Craven  v.  Craven,  68  Neb.  459  (94 
N.  W.  604). 

 Tax  titles. 

125.  (1883.)  A  tax  certificate  Is  not  suf- 
ficient to  constitute  color  of  title  to  real 
esUte.  ifcKeighan  v.  Hopkins,  14  Neb.  361 
(16  N.  W.  711). 

125a.  (1884.)  The  statute  of  limitations 
does  not  begin  to  run  In  favor  of  the  holder 
of  a  tax  deed  by  merely  recording  the  same. 
To  avail  himself  of  the  benefits  of  the  stat- 
ute his  possession  must  be  actual  and  ad- 
verse  and  continued  for  the  statutory  period. 
Baldwin  v.  Merrtam,  16  Neb.  199  (20  N.  W. 
260). 

126.  (1885.)  A  tax  deed  which  purports 
t6  convey  the  title  of  real  estate  to  the 
grantee  constitutes  color  of  title,  alhougfa  it 
may  be  void  by  reason  of  the  failure  to  recite 
therein  the  place  where  the  tax  sale  took 
place.  Gatling  v.  Lane,  17  Neh.  80  (22  N. 
W.  453). 

126fl.  (1885.)  A  tax  deed  must  be  valid 
on  Its  face  to  entitle  the  party  claiming  un- 
der It  to  the  benefit  of  the  special  UmitatloD 
of  the  revenue  law.  Roiuel  v.  Bogga,  17 
Neb.  94  (22  N.  W.  226). 

126&.  (1887.)  A  tax  deed  must  be  valid 
on  Its  face  to  entitle  the  party  claiming  un- 
der It  to  the  ben^t  of  the  special  limitation 
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of  tbe  revenue  law.  Bendexen  v,  Fentonf  21 
Neb.  184  (31  N.  W.  685). 

127.  (1888.)  The  poBsession  of  a  pni^ 
cfaaser  under  a  Told  foreclosure  of  a  trust 
deed,  is  adverse  to  the  maker  of  the  deed. 
McKetson  v.  Bawley,  22  Neb.  698  (86  N.  W. 

m). 

128.  (1893.)  A  tax  deed  purporting  on 
Its  face  to  conver  title  to  land,  although  void 
for  failure  to  comply  with  the  statute,  af- 
fords color  of  title  under  the  general  statute 
of  Umitations.  Lantry  v.  Parker,  37  Neb. 
353  (  55  N.  W.  962.) 

129.  (1896.)  A  void  tax  deed  affords 
color  of  title  In  an  action  of  ejectment  in 
vtiicb  adverse  possession  of  real  estate  for 
the  statutory  period  of  ten  years  is  relied 
npoD  as  a  defense.  TwoMg  v.  Learner,  48 
Neb.  ^47  (67  N.  W.  152). 

130.  (1901.)  A  tax  deed,  or  a  deed  based 
thereon,  is  safficlent  to  give  color  of  title. 
Beall  V.  McMenemy.  63  Neb.  70  (88  N.  W. 
134:  93  Am.  St  Rep.  427). 

n.  OPEBATION  AMD  EPFECT. 
A.  Bztent  of  Fossession. 
Fosseoion  without  claim  or  color  of  title. 

131.  (1894.)  Although  color  of  title  Is 
not  indispensable  to  adverse  possession,  yet 
where  a  railroad  company  enters  upon  and 
takes  possession  of  the  real  estate  of  another 
for  a  right  of  -wrj  without  color  of  title, 
sach  possession  Is  limited  to  the  land  actually 
occupied:  and  in  such  ease  the  corporation 
will  acquire  a  rig^t  of  way  of  the  width,  and 
no  more,  which  it  has  so  used  and  occupied 
for  the  full  period  of  limitations.  Omaha 
<e  Aejw&Iicon  T.  R.  Co.  v.  Rickarda,  38  Neb. 
847  (67  N.  W.  739). 

132.  (1885.)  Color  of  title  is  not  essen- 
tial to  adverse  possession,  but  where  a  party 
does  not  enter  under  color  of  title  his  pos* 
session  is  limited  to  the  premises  actually 
occupied  by  him.  OatUng  v.  Lane,  17  Neb. 
80  (22  N.  yr.  463) ;  Haywood  v.  ThomM,  17 
Neb.  237  (22  N.  W.  460). 

133.  (1904.)  Where  one  goes  upon  land 
ander  no  color  of  title,  but  as  a  mere  in- 
trader,  he  can  acquire  title  by  adverse  pos- 
session only  to  so  much  of  the  land  as  he 
actually  occupies  and  uses  for  the  period 
prescribed  by  statute.  City  of  South  Omaha 
v.Meehan,  71  Neb.  230  (98  N.  W.  691). 

134.  (1904.)  /Where  one  goes  upon  land 
under  no  color  of  title,  but  as  a  mere  In- 
troder,  he  can  acquire  title  by  adverse  pos- 
session to  only  80  much  of  the  land  as  he 


actually  occupies  and  uses  for  the  necessary 
period  of  ten  years.  City  of  South  Omaha 
V.  Ford,  6  Unof.  310  (98  N.  W.  666). 

Possession  under  color  of  title. 

135.  (1890.)  Where  a  party  has  been  In 
possession  of  land  for  less  than  ten  years 
under  . a  void  tax  deed,  but  he  and  those  un- 
der whom  be  claimed  had  cultivated  a  por- 
tion thereof  for  more  than  ten  years,  the 
bar  of  the  statute  applied  alone  to  the  culti- 
vated land.  Lefeune  v.  Honnon,  29  Neb.  268 
(46  N.  W.  630). 

136.  (1894.)  Where  a  party  enters  upon 
and  occupies  land  under  color  of  title,  such 
possession  Is  regarded  as  co-extensive  with 
the  entire  tract  described  In  the  instrument 
under  which  such  possession  is  claimed. 
Omaha  d  RepuVlioan  7.  R.  Co.  v.  Richarda, 
38  Nob.  847  (57  N.  W.  739). 

B.  Title  and  Bight  Ao) uired. 
Vature  and  extent  of  title  acquired. 
—      In  general. 

137.  (1875.)  The  title  to  land  becomes 
absolute  and  complete  In  an  adverse  occu- 
pant whok  he  has  maintained  an  actual, 
open,  notorious,  continued,  adverse  and  ex< 
elusive  possession,  claiming  title  as  his  own 
against  all  persons  for  the  full  statutory 
period.  HorftocA  r.  3fiHcr,  4  Neb.  31;  (1885) 
'Qatling  v.  Lane,  17  Neb.  77  (22  N.  W.  227); 
(1886)  Oatling  v.  Lane,  17  Neb.  80  (22  N.  W. 
453);  (1885)  Baywood  v.  Thomas,  17  Neb. 
287  (22  N.  W.  460);  (1887)  Parker  v.  Starr, 
21  Neb.  680  (33  N.  W.  424);  (1891)  Omaha 
d  F.  L.  d  T:  Co.  V.  Barrett,  31  Neb.  803  (48 
N.  W.  967);  (1896)  Lantry  v.  Wolff,  49  Neb. 
374  (68  N.  W.  494);  (1897)  Fink  v.  Dawaon, 
62  Neb.  647  (72  N.  W.  1037);  (1897)  Oity  of 
Florenoe  v.  White,  60  Neb.  616  (70  N.  W. 
60) ;  (1890)  Peterson  v.  Townsend,  30  Neb. 
373  (46  N.  W.  526). 

138.  (1886.)  Adverse  possession  of  real 
estate,  If  continued  without  interruption  for 
the  length  of  time  prescribed  by  the  statute 
for  the  enforcement  of  the  right  of  entry,  is 
evidence  of  a  fee.  Stettniache  v.  Lamb,  18 
Neb.  619  (36  N.  W.  374). 

139.  (1898.)  Evidence  showing  defend- 
ant through  his  grantor  has  used  a  strip  of 
land  adjoining  his  premises  for  the  storage 
of  stoves  and  iron  for  more  than  ten  years 
last  past  vests  absolute  title  In  him.  ifc- 
Allitter  V.  Beymer,  64  Neb.  247  (74  N.  W. 
686). 

140.  (1899.)  One  who  has  been  in  the  . 
actual,  continuous,  open,  notorloutj,  e.£clu- 
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Blve,  adverse  posaeasion  of  real  estate  under 
claim  of  ownership  for  ten  years,  thereby  ac- 
quires a  perfect  title  to  the  property,  which 
Is  not  divested  by  the  fact  that  another  per- 
son thereafter  occupied  the  premises  under 
claim  of  right  for  a  period  of  less  than  ten 
years.  Cervenna  v.  Thurtton,  S9  Neb.  343 
(80  N.  W.  1048). 

141.  (1891.)  Under  our  sUtute  of  limi- 
tations. If  a  party  establish  in  himself  or  in 
connection  with  those  under  whom  he  claims 
an  actual,  notorious,  continuous,  and  exclu- 
Bive  possession  of  land  as  owner  for  a  period 
of  ten  years,  he  thereby  acquires  a  title  to 

.  the  land,  and  this  Irrespective  of  any  ques- 
tion of  motive  or  mistake.  Omaha  d  F.  L.  Je 
T.  Co.  V.  Hanaen,  32  Neb.  449  (49  N.  W.  456). 

142.  (1894.)  Where  a  corporation,  char- 
tered by  an  act  of  congress,  and  Incompe- 
tent by  reason  of  our  constitution  to  acquire 
.title  to  real  estate  In  this  state,  has  been  In 
open,  notorious,  exclusive,  and  adverse  pos- 
session of  real  estate  under  a  claim  of  title 
for  ten  years,  such  corporation  has  a  valid 
title  to  such  real  estate,  as  against  all  per- 
sons, except  the  state  of  Nebraslia.  Meyers 
V.  McOavock,  39  Neb.  843  (58  N.  W.  522;  42 
Am.  St.  Rep.  627). 

143.  (1903.)  It  has  for  many  years  been 
the  established  doctrine  of  this  court  that  , 
the  statute  of  limitations,  with  reference  to- 
real  property,  is  neither  a  a  statute  of  pre- 
sumptions nor  one  of  repose,  but  that  the 
continued,  exclusive,  open,  notorious  and  ad- 
verse possession  of  lands  for  the  period  of 
limitations  operates,  of  itself,  as  a  grant  of 
all  adverse  Utles  and  interests  to  the  occu- 
pant Poatal  V.  Martin,  4  Unof.  534  (95  N. 
W.  8). 

144.  (1906.)  It  is  not  error  to  charge 
the  jury  that  the  title  to  land  becomes  com- 
plete In  the  adverse  occupMit  when  he  and 
his  grantors  have  maintained  an  actual,  con- 
tinued, notorious  and  adverse  possession 
thereof,  claiming  title  to  the  same  against 
all  persons,  for  ten  years.  Stryker  v.  Mea- 
gher, 76  Neb.  616  (107  N.  W.  792). 


■  As  baals  for  affirmative  relief. 


145.  (1889.)'  A  party  who  has  been  in 
actual,  open,  notorious, ,  exclusive,  adverse 
possession  of  real  estate  for  ten  years  there- 
by acquires  an  absolute  title  to  such  real 
estate,  and  may  maintain  an  action  to  have 
certain  deeds  which  are  clouds  upon  the  title 
set  aside  and  declared  void,  and  quiet  his 
possession  in  the  premises.  Tourtelotte  v. 
Pearce,  27  Neb.  57  (42  N.  W.  915). 


146.  (1891.)  A  party  who  has  been  in 
the  open,  notorious,  exclusive,  adverse  pos- 
session of  a  portion  of  a  town-site  for  a 
period  of  time  suIQcient  to  bar  an  action 
against  him  to  recover  jiossession  thereof, 
thereby  acquires  an  absolute  title  to  aaid 
land,  and  may  protect  his  possession  by  In- 
junction against  unlawful  acts  of  the 
authorities  in  attempting  to  open  streets 
through  his  land.  Schock  v.  Foil*  Citjf,  31 
Neb.  699  (48  N.  W.  468). 

147.  (1891.)  Open,  notorious,  exclusive, 
adverse  possession  of  ceal  estate  by  one 
claiming  to  be  the  owner  thereof  will  give 
a  perfect  title  thereto,  as  well  for  the  pur- 
pose of  enforcing  the  specific  performance 
of  a  contract  for  the  sale  thereof  as  for 
all  other  purposes  of  ownership.  Ballou  v. 
Bhenoooa,  32  Neb.  666  (49  N.  W.  790,  50 
N.  W.  1131). 

148.  (1893.)  The  operation  of  the  sUt- 
ute of  limitations  is  to  vest  an  absolute  title 
to  real  property  in  one  who  has  held  open, 
notorious  possession  thereof  for  the  statu- 
tory period,  and  may  be  made  a  basis  of  an 
affirmative  claim  for  relief  as  well  as  inter- 
posed as  a  defense.  Lantry  v.  Parker,  37 
Neb.  353  (55  N.  W.  962). 


As  agrainst  tax  titles. 


149.  (1889.)  Under  the  revenue  law  of 
1869  one  who  has  been  in  the  open,  exclu- 
sive, notorious,  adverse  possession  of  real 
estate  for  a  period  of  ten  years,  thereby  ac- 
quires an  absolute  title,  free  from  liens  of 
any  taxes  existing  thereon  prior  to  the  com- 
mencement of  said  period.  D'Oette  v.  Shel- 
don, 27  Neb.  829  (44  N.  W.  30). 

150.  (1890.)  Where  a  person  has  been 
in  the  open,  exclusive,  notorious,  adverse 
possession  of  real  estate  as  owner  for  ten 
years,  he  thereby  acquires  an  absolute  title 
to  the  lands  tree  from  the  Hen  created  by  * 
tax  deed  on  the  property.  Issued  prior  to  the 
commencement  of  such  adverse  possession. 
Alexander  v.  Wilcox,  30  Neb.  793  (47  N.  W. 
81;  9  L.  R.  A.  735). 

151.  (1890.)  Where  a  person  has  been 
in  the  actual,  open,  exclusive,  adverse  pos- 
session of  lands  as  owner  for  ten  years  he 
thereby  acquires  an  absolute  title  in  fee, 
free  from  the  lien  created  by  a  tax  deed  on 
the  property  Issued  more  than  ten  years 
prior  to  the  commencement  of  the  action  to 
foreclose  such  tax  deed.  Alexander  v.  Meod- 
vine,  33  Neb.  219  (49  N.  W.  1123). 

152.  (1892.)  An  action  to  foreclose  a  tax 
deed,  void  on  its  face,  was  brought  more 
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[ban  fifteen  years  after  the  date  of  such 
deed.  The  defendant  and  his  grantors  had 
been  In  the  actual,  open,  notorious,  contln- 
uoiu,  adverse,  and  exclusive  possession  of 
lands  as  owner  for  more  than  ten  years 
prior  to  the  bringing  of  the  suit  Held, 
That  the  action  Is  barred.  Alexander  v.  Pitz, 
34  Neb.  361  (51  N.  W.  851). 

153.  (1892.)  Where  a  defendant  In  an 
action  to  foreclose  a  tax  deed  has  been  In 
the  actual,  open,  exclusive,  adverse  posses- 
sion of  the  land  as  owner  for  ten  years,  he 
thereby  acquires  an  absolute  title  to  the 
land,  free  from  the  tax  deed  on  the  prop- 
erty, Issued  more  than  ten  years  prior  to 
the  commencement  of  the  action.  Black  v. 
Lemard,  33  Neb.  745  (  51  N.  W.  126). 

Bight  to  transtsr. 

154.  (1900.)  The  right  of  one  person 
holding  possession  adversely  may  be  trans- 
ferred to  another  verbally.  Murray  v.  Ro- 
mine.  GO  Keb.  94  (82  N.  W.  318). 

165.  (1904.)  The  right  of  one  person 
holding  lands  may  be  transferred  to  another 
vethally.  Citj/  of  South  Omaha  v  Meehan, 
71  Neb.  230  (98  N.  W.  691). 

m.  FLEADINO,  EVIDENCE  AND 
T&IAL. 

Fleullng. 

156.  (1882.)  An  answer  alleging  that 
defendant  has  been  in  "actual,  open  and  no- 
torious" possession  of  property,  but  which 
contains  no  allegation  that  such  possession 
TCI  adverse  and  exclusive.  Is  not  a  suffl- 
dnt  allegation  of  title  by  adverse  posses- 
Bion.  PettU  V.  Black,  13  Neb.  142  (12  N.  W. 
841). 

157.  (1894.)  It  is  not  an  essentiiU  to  the 
validity  of  a  petition  to  allege  that  plaintiff 
claims  under  color  of  title,  if  the  claim  of 

abfiolute  owner  !s  otherwise  set  out.  Leiois 
V.  Baker,  39  Neb.  636  (58  N.  W.  126). 

■  Amendment. 

158.  (1906.)  In  an  action  for  the  pos- 
session of  an  alleged  abandoned  highway, 
plaintiff  should  be  permitted  to  amend  his 
petition  to  allege  a  possession  of  ten  years 
in  place  of  such  allegation  of  six  years. 
Perry  v.  Staple,  77  Neb.  656  (110  N.  W.  652). 

159.  (1907.)  The  failure  to  allege  In  the 
petition  that  the  plaintiff  had  been  In  the 
exclusive  adverse  possession  of  the  premises 
for  ten  years,  and  of  the  court  to  find  that 
^t  In  the  decree,  la  not  material  after 
iudgnwnt.  where  the  proof  admitted  without 
objection  shows  the  possession  to  have  been 


of  that  character.   Agnew  v.  City  of  Pawnee 
City,  79  Neb.  603  (113  N.  W.  236). 

ETidenee. 

—  Presumptions  and  burden  of  proof. 

160.  (1888.)  When  there  la  nothing  to 
show  that  the  continued  possession  of  an  ad- 
verse claimant  and  his  grantors  was  broken 
or  abandoned,  prima  facie  continued  posses- 
sion is  established.  Hardy  v.  Riddle,  24 
Neb.  670  (39  N.  W.  840). 

161.  (1887.)  In  an  action  of  ejectment, 
where  the  defendant  relies  upon  the  statute 
of  limitations,  the  burden  is  on  him  to  show 
that  his  possession  has  been  continuous,  ad- 
verse, hostile  and  exclusive  during  the  ten 
years  last  preceding  the  commencement  of 
the  action.  Weepinff  Water  v.  Reed,  21  Neb. 
261  (31  N.  W.  797). 

162.  (1900.)  Where  a  person  claims  title 
to  real  estate  by  reason  of  adverse  posses- 
sion, it  is  necessary  to  prove  that  such  per- 
son for  a  period  of  ten  years  next  before  the 
commencement  of  the  action  was  in  actual, 
continued  and  notorious  posseeslon  of  the  land 
claimed,  claiming  the  same  against  all  per- 
sons. Hofftne  V.  Ewinga,  60  Neb.  729  (84  N. 
W.  93). 

163.  (1902.)  Burden  of  proof  to  show 
that  owing  to  the  title  of  plalntlfTs  grantor 
from  the  United  States  not  having  been  per- 
fected for  some  years  after  he  took  posses- 
sion of  the  land,  defendant's  possession  un- 
der claim  of  ownership  would  not  date  from 
the  time  his  possession  became  adverse  to 
plaintiff's,  Is  on  plaintiff.  Baty  v,  Blrod,  66 
Neb.  744  (97  N.  W.  343). 

164.  (1903.)  A  grant  of  lands  may  be 
presumed  from  acts  of  exclusive  use  and 
continuous  occupation  for  ten  years  or  more, 
when  such  use  and  occupation  Is  accompa- 
nied by  a  claim  of  ownership.  Flanagan  v. 
Mathiesen,  70  Neb.  223  (97  N.  W.  287). 

 Admissibility  of  evidence. 

165.  (1882.)  Although  a  will  Is  not  ad- 
missible as  evidence  of  title,  unless  probated, 
in  case  of  open,  exclusive,  adverse  posses- 
sion for  more  than  ten  years,  it  may  be  suf- 
flcient  as  a  claim  of  right  under  the  statute. 
Pettit  V.  Black.  13  Neb.  142  (12  N.  W.  841). 

166.  (1883.)  In  an  action  to  remove  a 
cloud  from  title  to  land,  where  the  title  re- 
lied on  by  the  plaintiff  Is  that  given  by  the 
statute  of  limitations  for  adverse  possession 
during  the  statutory  time,  a  deed  In  fee  of 
the  land  from  the  plaintiff  to  the  defendant, 
given  more  than  ten  years  before  the  bring- 
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tag  of  the  action.  Is  competent  evidence.  In 
connection  with  a  parol  lease  taken  by  the 
plaintiff  from  the  defendant,  to  show  that 
the  possesalon  was  not  adverse.  Roggen- 
camp  V.  Converse,  16  Neb.  lOB  (17  N.  W. 
3C1). 

167.  (1900.)  In  ejectment,  praof  of  ad- 
verse possession  Is  admissible  under  a  gen- 
eral denial.  Murrajf  v.  Romine,  60  Neb.  94 
(82  N.  W.  318);  Link  v.  Campbell,  72  Neb. 
310  (104  N.  W.  939). 

168.  (1902.)  Evidence  of  admissions  by 
an  occupant,  tending  to  show  that  his  poa- 
session  was  not  adverse,  which  were  not 

made  until  after  sufficient  time  had  elapsed 
to  vest  the  title  In  him  by  adverse  posses- 
sion, is  properly  excluded.  Batj/  v.  Mrod, 
66  Neb.  735  (92  N.  W.  1032). 

■  .—..  Weight  and  sufficiency  In  general. 

169.  (1891.)  Upon  the  testimony  pre- 
served In  the  record,  held,  that  the  defend- 
ant had  acquired  title  by  adverse  possession. 
Jlalcom  V.  Hanton,  32  Neb.  50  (48  N.  W. 
883). 

170.  (1892).  In  an  action  for  possession 
of  certain  lots,  upon  the  evidence  presented 
in  the  record,  the  title  of  the  plaintiff  by 

adverse  possession  was  clearly  established. 
Ballard  v.  Hamen.  33  Neb.  861  (51  N.  W. 
295). 

171.  (1893.)  The  evidence  in  case  stated 
In  opinion  held  not  sufflclent  to  show 

title  Id  defendant  by  adverse  posession. 
Sprague  v.  Fuller,  36  Neb.  220  (54  N.  W. 
423). 

172.  (1894.)  Evidence  that  shows  a  per- 
son had  fenced  in  a  portion  of  a  city  street 
and  has  held  possession  by  such  for  more 
than  ten  years  last  past  sustains  a  finding 
of  title  to  such  premises  in  such  person. 
LevoU  17.  Baker,  39  Neb.  636  (58  N.  W.  126). 

173.  (1896.)   Bvidence   examined,  and 

held  to  sustain  finding  against  the  defend- 
ant upon  the  Issue  of  adverse  possession  of 
property  In  dispute.  Link  v.  OonneJl,  48 
Neb.  674  (67  N.  W.  476). 

174.  (1898.)  No  definite  or  fixed  rule 
can  be  framed  in  relation  to  what  shall  con- 
stitute indicia  of  adverse  possession;  such 
evidences  must  necessarily  vary  and  be  in 
accord  with  the  conditions  existent  in  the 
portion  of  the  political  division  or  subdivi- 
sion In  which  the  property  to  which  It  is 
claimed  applicable  is  sitaated  in  regard  to 
age  of  settlement,  the  extent  and  prevailing 
manner  of  cultivation,  or  use  of  lands,  also 


the  purposes  for  which  the  lands  are  or  may 
be  by  nature  adapted.  Leioon  v.  Heathy  &3 

Neb.  707  (74  N.  W.  274). 

175.  (1903.)  Evidence  examined,  and 
held  to  support  the  findings  and  Judgment 
of  the  district  court,  that  plaintiff  bad  not 
acquired  title  by  adverse  possession.  Max- 
well V.  Odell,  4  Unof.  645  (95  N.  W.  840). 

176.  (1903.)  Evidence  examined,  and 
held  insufScient  to  sustain  a  claim  of  title 
by  adverse  possession.  ZvteibJe  v.  Myers, 
69  Neb.  294  (96  N.  W.  697). 

177.  (1906.)  Where  such  occupant  en- 
tered originally  without  color  of  title  or 
claim  of  right,  and  the  acts  relied  on  to  show 
entry  and  occupation  were  consistent  with  a 
mere  intention  to  trespass  from  time  to  time 
until  interfered  with  by  the  true  owner,  his 
testimony  that  he  Intended  to  take  posses- 
sion and  bold  and  occupy  as  owner,  uncor- 
roborated by  acts  necessarily  indicating  such 
Intention,  Is  not  sufficient  to  require  a  find- 
ing in  his  favor.  Biiah  «.  QriiJin,  76  Neb. 
214  (107  N.  W.  247). 

178.  (1906.)  Evidence  In  an  action  to 
restrain  defendant  from  consuming  all  of  a 
stream  of  water,  that  flowed  through  the 
lands  of  both,  held  not  to  sustain  the  defense 
of  adverse  possession.  Burton  v.  Percy,  77 
Neb.  654  (110  N.  W.  544). 

—     .  Weight   and  sufflcieney  to  prors 
continuity  of  possession. 

179.  (1S96.)  Evidence  In  ejectment 
showing  defendant  and  his  grantors  have 
held  open  possession  of  more  than  twenty 
years  sustains  a  finding  for  defendant 
Lantry  v.  Wolff,  49  Neb.  374  (68  N.  W.  494). 

ISO.  (1904.)  Evidence  that  one  claiming 
land  by  adverse  possession  held  by  himself 
and  grantors,  who  had  held  actual  posses- 
sion and  control  for  more  than  the  statutory 
period,  sustains  a  finding  tor  him.  Mon- 
tague V.  Marunda,  71  Neb.  806  (99  N.  W. 
653). 

181.  (1908,  Evidence  examined,  and  on 
the  ground  of  adverse  possession  for  the 
statutory  period,  against  a  municipal  co^ 
poratlon  where  the  city  claimed  title  to  th« 
land  by  dedication  as  a  public  street,  but 
offered  no  proof  of  this  allegation,  and  the 
plaintiff  showed  adverse  possession  in  htm- 
self  and  grantor  for  more  than  ten  years 
prior  to  the  commencement  of  his  action, 
plaintiff  was  entitled  to  a  decree.  Cty  of 
South  Omaha  v.  Fordt  6  Unot  310  (98  N. 
W.  665). 
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ISla.  (1908.)  Evidence  examined,  and 
held  not  to  sustain  the  appellant's  defense  of 
title  of  adverse  possession.  Jenkins  Land 
i  live  Stock  Co.  V.  AtwooA,  80  Neb.  806 
(115  N.  W.  305). 

182.  (1906.)  While  the  fact  that  one 
claiming  title  by  adverse  possession  failed 
to  pay  taxes  on  the  land  during  his  occu- 
paacy  would  not  of  Itself  necessarily  defeat 
bis  claim,  it  is  entitled  to  weight  as  tending 
to  show  that  he  did  not  intend  to  claim  title 
as  asainst  the  rightful  owner.  Bush  v.  Orif- 
fin,  76  Neb.  214  (107  N.  W.  247). 

Weight   and   sufficiency   to  prove 
character  of  possession. 

183.  (1889.)  Evidence  heUi  to  sustain 
flodlDg  that  alleged  adverse  possession  of  de- 
fendant holding  under  void  execution  sale, 
wag  not  open,  notorious,  adverse  and  exclu- 
sive. Oue  V.  Jones,  25  Neb.  634  (41  N.  W. 
555)  :A'oyce  v.  Jonea,  25  Neb.  643  (41  N.  W. 
555):  A'cyce  o.  Jones,  26  Neb.  643  (41  N.  W. 
558). 

184.  (1896.)  It  is  the  actual,  continu- 
ous, open,  notorious,  exclusive,  adverse  pos- 
session that  ripens  Into  an  absolute  title. 
Payment  of  taxes  by  the  occupant  for  a 
series  of  years  is  a  strong  circumstance.  In 
connection  with  others,  tiding  to  show  the 
adverse  holding  and  the  abandonment  of  the 
property  by  the  holder  of  the  title.  Omaha 
d  F.  L.  <f  T.  Co.  V.  Barrett,  31  Neb.  803 
(48  N.  W.  967). 

186.  (1894.)  Evidence  that  a  road  mas- 
ter In  chwge  of  the  construction  of  a  side 
track  over  certain  land,  when  a  person 

claiming  to  be  the  owner  of  the  land  ob- 
jected to  the  construction  of  the  track,  prom- 
ised such  person  that  he  would  be  paid  for 
the  land  occupied,  is  Insufficient  to  prove 
that  the  company  entered  under  a  license 
from  the  claimant  and  in  recognition  of  his 
title,  ffonlon  v.  Union  P.  R.  Co.,  40  Neb. 
62  (58  N.  W.  590). 

186.  (1896.)  The  evidence  In  this  case 
examined,  and  heJd  to  show  such  acts  in  re* 
srect  to  a  piece  of  land  not  suitable  to  gen- 
eral farming  purposes,  but  fit  for  grazing, 
and  a  portion  of  which  was  what  is  termed 
"hay  land,"  as  constituted  actual,  continued,  . 
notorious,  and  adverse  possession  for  the 
thne  required  by  statute.  Tviohig  v.  Lea- 
■wr.  48  Neb.  247  (67  N.  W.  152). 

187.  (1898.)  On  an  Issue  of  adverse  pos- 
seBBloD,  where  the  proof  tends  to  show  a 
continuous  exclusive  possession  for  the 
■twutory  period  by  acts  IndicaUng  domln- 
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ion  over  the  land,  the  fact  that  there  was 
proof  of  declarations  of  the  occupant  indi- 

-eating  that  he  did  not  at  first  claim  owner- 
ship does  not  conclusively  rebut  the  in- 
ference of  a  claim  of  right  derivable  from 
his  acts.  The  issue  is  for  the  Jury.  Webb 
V.  Theile,  66  Neb.  752  (77  N.  W.  56). 

188.  (1902.)  Where  a  claimant  occu- 
pant entered  upon  land  originally  without 
color  of  title  or  claim  of  right,  and  the  acts 
relied  on  to  show  entry  and  occupation  were 
consistent  with  an  intention  to  trespass 
from  time  to  time  until  interfered  with  by 
the  true  owner,  his  testimony  that  he  in- 
tended to  hold  and  occupy  as  owner,  un- 
corroborated by  acts  necessarily  Indicating 
such  intention,  la  not  sufficient  to  require  a 
finding  in  his  favor.  Knight  v.  Denman,  64 
Neb.  814  (90  N.  W.  863);  Ritter  v.  Myers, 
3  Unof.  684  (92  N.  W.  638). 

189.  (1902.)  Evidence  in  an  action  of 
ejectment  held  to  show  that  defendant  and 
her  grantors  originally  took  possession  of 
bhe  land  in  dispute  as  owners,  and  have  ever 
since  so  claimed  and  held  it  Baty  v.  Elrod, 
66  Neb.  744  (97  N.  W.  343). 

189a.  (1907.)  Evidence  ot  ten  years'  use 
by  the  public  of  a  road  through  cultivated 
land  without  substantial  variance,  with  the 
knowledge  and  acquiescence  of  the  owner 
for  a  period  of  ten  years,  raises  the  pre- 
sumption of  an  implied  dedication  and  ac- 
ceptance of  such  road  as  a  public  highway. 
Brandt  v.  Olson,  79  Neb.  612  (113  N.  W, 
151). 

190.  (1907.)  The  payment  of  taxes  by 
the  occupant  for  more  than  ten  years,  in 
connection  with  the  actual  use  and  cultiva- 
tion of  the  premises.  Is  a  strong  circum- 
stance tending  to  show  the  adverse  holding 
of  such  occupant,  and  insufficient  to  support 
a  finding  by  the  Jury  that  the  party  was 
in  possession  under  a  claim  of  ownership. 
Dredla  v.  Patz,  78  Neb.  506  (111  N.  W.  136). 

 Welgnt   and   auffldency   to  prove 

recognition  of  owner's  title. 

191.  (1902.)  Evidence  ottered  by  plain- 
tiff did  not  tend  to  show  that  an  agreement 
claimed  by  plaintiff  to  surv^  the  land  and 
relocate  the  fence,  was  made  before  the 
lapse  of  ten  years  from  the  time  when  the 
ancestor  of  plaintiff's  grantors  was  entitled 
to  a  patent,  and  was  therefore  insufficient 
to  authorize  a  verdict  for  plaintiff.  Baty  v. 
Elrod,  66  Neb.  744  (97  N.  W.  343). 

192.  (1902.)  Evidence  tendered  by  plain- 
tiff as  to  an  agreement  to  survey  the  land 
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abd  relocate  the  line,  if  taken  as  true  by  the 
jury,  held  to  be  sufficient  to  prevent  the  fur^ 
ther  running  of  the  statute  of  limitations. 
If  such  agreement  had  been  shown  to  have 
been  made  before  action  was  barred.  Baty 
V.  Elrod,  66  Neb.  744  (97.  N.  W.  343). 

193.  (1906.)  One  who  buys  land  at  exe- 
cution and  recognizes  the  owner's  right  to 
redeem,  with  evidence  showing  that  he  did 
not  claim  title  as  against  the  owner,  a  find- 
ing for  plalntlll  Is  sustalued.  Bush  v.  Orif- 
fin,  76  Neb.  214  (107  N.  W.  247). 

194.  (1906.)  Bridence  showing  that  let- 
ters from  a  claimant  to  land  by  adverse  pos- 
session that  were  written  by  his  wife,  be 
himself  being  unable  to  write,  and  some  of 
the  letters  were  written  unknown  to  blm, 
In  which  the  plaintlfTs  title  Is  recognized,  is 
Insufficient  to  disprove  adverse  possession. 
Martin  v.  Uartin,  76  Neb.  885  (107  N.  W. 
680). 

Question  for  Jury. 

195.  (1902.)  If  there  Is  no  evidence  as 
to  when  an  entryman  became  entitled  to  his 
patent  to  government  land,  it  Is  proper  to 
refuse  an  Instruction  which  leaves  It  to  the 
Jury  to  determine  when  possession  of  the 
land  became  adverse.  Baty  v.  Elrod,  66 
Neb.  786  (92  N.  W.  1082). 

196.  (1903.)  Former  conclusion  adhered 
to  (64  Neb.  814)  as  to  error  In  the  instruc- 
tions by  which  the  Issue  of  defendant's  ad- 
verse possession  was  submitted  to  the  Jury. 
Knight  V.  Denvuin,  68  Neb.  888  (94  N.  W. 
622). 

Instructions. 

197.  (1892.)  Instructions  bearing  on  the 
question  of  adverse  possession  examined  and 
approved.    Balktrd  v.  Banten,  33  Neb.  861 

(51  N.  W.  295). 

198.  (1900.)  The  use  of  the  word  "hos- 
tile" In  an  instruction,  as  describing  the 
character  of  the  possession  of  real  estate  un- 
der which  title  Is  claimed  by  adverse  pos- 
session, while  not  to  be  commended,  held 


not  prejudicial  error.    Boffine  v.  £icfnft, 
«0  Neb.  729  (84  N.  W.  98). 

199.  (1902.)  An  InstrucUon  which  Etates 
that,  if  the  owner  of  lands  does  not  bring 
an  action  against  one  who  wrongfully  with- 
holds possession  within  ten  years  after  his 
cause  of  action  accrues,  he  loses  his  ri^t  to 
bring  or  maintain  such  action,  without  add- 
ing that  defendant's  possession  must  be  con- 
tinuous, open,  notorious,  exclusive  and  ad- 
verse during  the  full  period  of  ten  years,  is 
misleading  and  erroneous.  Knight  v.  Den- 
man,  64  Neb.  814  (90  N.  W.  863). 

200.  (1903.)  It  Is  not  necessarr,  li 
telling  the  Jury  that  a  holding  under  a  mis- 
take as  to  the  true  boundary  may  be  adverse, 
to  set  forth  all  the  necessary  elements  of 
adverse  possession.  WilliaiM  v.  Shepkeri- 
«on,  4  Unof.  608  (96  N.  W.  827). 

201.  (1903.)  It  Is  not  necessary  to  re- 
state all  the  elements  of  adverse  posBeaslon 
In  telling  the  jury  tliat  the  period  of  such 
jtossesslon  of  defendant  may  be  tacked  to 
that  of  his  grantors  to  make  up  the  statutonr 
time.  Williams  v.  Shepherdwn,  4  Unof.  608 
(95  N.  W.  827). 

202.  (1904.)  In  an  ejectment  case,  title 
by  adverse  possession  may  be  proved  under 
a  general  denial,  and,  when  such  title  la  one 
of  the  defeases  relied  upon  by  the  defend- 
ant, he  is  entitled  to  have  the  jury  instructed 
with  reference  to  the  same,  If  any  competent 
evidence  has  been  introduced  to  support  that 
Issue,  even  though  the  evidence  may  be  con- 
tradicted or  may  be  considered  insufficient 
by  the  Jury.  Link  v.  Campbell,  72  Neb.  310 
(104  N.  W.  939). 

203.  (1906.)  An  Instruction  defining  ad- 
verse possession  held  not  prejudicial  to  the 
defendant  Taylor  v.  Hover,  77  Neb.  97  (108 
N.  W.  149). 

ADVICE  OP  COUNSEL. 

As  defense  for  mallcions  prosecution,  see 
JToHclouf  Froteoution,  SS  21-27. 
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ANALYSIS. 

Nature  and  definition,  ;S  1,  2. 

Persons  who  may  make,  §  3. 

Knowledge  or  information  of  affiant,  ||  4-6. 

AnthoTlty  to  take,  H7-11. 

Construction  of  ambignoos  lansroago,  IS  12,  13. 

Entltllngr,      14,  15. 
Oath.  §S  16. 
Venue,  {  17. 

Jurat  or  certificate  of  officer  taking,  SS  18-24. 
Sufficiency  of,  §S  25,  26. 
Waiver  of  defects,  S27. 
Use  in  eridttnca,  S{  28-35. 


(^OBS  Refebenceb. 
Affidavits  In  particular  cases,  see  specific 
topics. 

AffldBTlts  as  part  of  record  in  appellate 

court,  see  Appeal  and  Error,  8§  827-835. 

Piling  of,  for  change  of  venue  as  appear- 
ance, see  Appearance,  f  28, 
In  attachment,  see  Attachment,  it  86-143. 

Sufficiency  of  averment  In  attachment,  see 

Attachment,  H  92-122. 

Effect  or  affidavit  sworn  to  before  attorney 
In  Interest^  see  Attatihm&»t,  It  86-88. 

Id  contempt  proceedings,  see  Oontemptt 

H  53-57. 

Affidavit  of  prejudice  of  Judge  as  contempt, 
see  Contempt,  IS  4-8. 

Affidavit  for  continuance,  see  Continuance, 
SI  30^. 

For  publication  of  service  in  divorce,  see 
Divorce,  SI  64-57. 

Sufficiency  of  information  in  garnishment, 
«ee  Garnishment,  IS  40-45. 

Insufflclency  of  affidavit  for  arrest  as 
gnmnds  for  discharge,  see  Habeas  Corpus, 
II 18.  19. 

On  application  for  vacation  of  Judgment, 
see  Judgment,  SS  309,  310. 

For  new  trial,  see  New  Trial.  §S  169-176. 

For  service  of  proceas  by  publication,  see 
ProcMJt.  SS  106-137. 

Ib  replevin,  see  Replevin,  SI  111-142. 

Who  majr  make,  for  change  of  venue,  see 
Tfnue,  t  31. 

■atnze  and  definition. 

t  (1895.)  An  affidavit  Is  simply  a  deo- 
Itntlon  on  oath,  in  writing  sworn  to  by  a 


party  before  some  person  who  has  authority 
to  administer  oaths.  Bantlev  v.  Flnnev,  43 
Neb.  794  (62  N.  W.  213). 

2.  (1895.)  The  essentials  of  the  affidavit 
required  by  section  78  of  the  code  of  civil 
procedure,  in  order  that  a  valid  service  by 
publication  may  be  based  tbereon,  are  that 
the  affidavit  must  be  in  writing,  filed  In  the 
case  where  made,  and  sworn  to.  Bantley  v. 
Finney,  43  Neb.  794  (62  N.  W.  113). 

Pwsons  who  may  make. 

3.  (1893.)  An  affidavit  for  attachment  is 
not  void.  Although  purporting  In  its  opening 
clause  to  be  that  of  a  corporation  plaintiff, 
where  It  sufficiently  appears  from  the  whole 
affidavit  that  it  Is  that  of  the  agent  of  the 
corporation,  and  that  such  agent  In  fact 
made  oath  thereto  and  signed  It  Moline, 
Milbum  &  Stoddard  Co.  v.  Curtis,  38  Neb. 
520  (57  N.  W.  161). 

Knowledge  or  information  of  affiant. 

4.  (1901.)  When  the  facts  required  In  ao 
affidavit  are  of  such  a  character  that  posi- 
tive knowledge  on  the  part  of  affiant  is  Im- 
possible, they  may  be  sworn  to  on  informa- 
tion and  belief.  Leigh  v.  Green,  62  Neb. 
344  (86  N.  W.  1093;  89  Am.  St.  Rep.  751). 

5.  (1902.)  Where  a  showing  by  affidavit 
Is  required  as  to  facts  which  are  necessarily 
matters  of  Information  and  belief,  an  affi- 
davit on  information  and  belief  Is  sufficient. 
Leigh  V.  Oreen.  64  Neb.  533  (90  N.  W.  255). 

6.  (1902.)  So  long  as  a  witness  Is  will- 
ing to  testify  to  a  fact  positively,  and  does 
so  testify,  his  affidavit,  in  which  such  fact 
is  positively  stated,  does  not  become  an  affi- 
davit on  Information  and  belief  by  the  addi- 
tion of  the  statement  that  he  verily  believes 
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al]  the  facts  set  fortb  to  be  true.  Leigh  v. 
Green,  64  Neb.  533  (90  N.  W.  255). 

Authority  to  take. 

7.  (1884.)  Under  code  of  civil  procedure, 
section  371,  providing  that  an  affidavit  may 
be  made  before  any  person  authorized  to  take 
depositions,  Aa  affidavit  taken  before  an  a^ 
tomey  in  the  case  may,  on  motion,  be 
stricken  from  the  files.  GoIHtu  v.  Bteioart, 
16  Neb.  52  (20  N.  W.  11). 

8.  (1898.)  The  amendment  of  1887  to 
section  118  of  the  code,  so  as  to  allow  a 
client  to  verify  a  pleading  before  his  attor^ 
ney,  notwithstanding  Its  goieral  langoage, 
cannot  be  held  to  apply  to  affidavits,  other 
than  those  verifying  pleadings,  without  giv- 
ing the  amending  act  a  construction  which 
would  render  It  violative  of  section  11,  arti- 
cle III,  constitution.  Horkey  v.  Kendall,  63 
Neb.  522  (73  N.  W.  963  ;  68  Am.  St  Rep. 
623). 

9.  (1898.)  A  notary  public  who  1b  the 
attorney  of  one  of  the  parties  to  an  action 
is  not  permitted  to  take  the  affidavit  of  his 
client  for  the  purpose  of  procuring  an  at- 
tachment Horkey  v.  Kejidall,  53  Neb.  622 
(73  N.  W.  953^  68  Am.  St.  Rep.  623). 

10.  (1898.)  'Wbile  a  notary  imbllc  may 
take  the  affidavit  of  his  client  for  the  pur- 
pose of  procuring  an  attachment,  the  taking 
of  an  affidavit  as  Indicated  Is  a  mere  irregu- 
larity, and  the  affidavit  Is  not  a  nullity,  and 
its  defects  may  therefore  be  cured  by  amend- 
moit  Dobry  v.  Western  Mfg.  Co.,  67  Neb. 
228  (77  N.  W.  666). 

11.  (1898.)  Validity  of  affidavit  executed 
before  an  officer  not  permitted  to  take  It 
Brownell  v.  Fuller,  54  Neb.  586  (74  N.  W. 
1106). 

Construction  of  ambiguous  language. 

12.  (1897.)  Ambiguous  language  in  an 
affidavit  drawn  by  counsel  for  a  party  will 
he  most  strongly  construed  against  the  lat- 
ter. Nebraska  Moline  Plow  Co.  v.  Fuehring, 
52  Neb.  541  (72  N.  W.  1003). 

13.  (1897.)  Where  a  statement  of  an  affi- 
davit may  be  read  so  as  to  give  It  a  mean- 
ing which  will  make  the  affidavit  defective, 
but  may  also  be  read  so  as  to  give  It  a 
signification  which  will  support  the  affidavit, 
the  latter  will  be  adopted,  especially  where 
it  is  a  less  strained  and  technical  reading 
than  the  former.  HuOeUon  v.  First  Nat. 
Bank  of  ToMaa,  51  Neb.  667  (71  N.  W.  304). 

Entitling. 

14.  (1883.)  Failure  to  give  a  title  to  the 
body  of  an  affidavit  Is  a  mere  technical  de- 


fect, and  not  fatal.  Burnham  v.  Z>oolittle, 
14  Neb.  214  (16  N.  W.  606.) 

16.  (1893.)  A  mistake  in  the  Utle  of  an 
affidavit  Is  immaterial  ^ter  judgment  Ma- 
jors  V.  mwurOs,  36  Neb.  66  (63  N.  W.  1041). 

Oath. 

16.  (1895.)  Whether  or  not  an  attorney 
swore  to  an  affidavit  at  the  time  he  made 
and  filed  it.  Is  a  question  of  fact  to  be 
proved,  as  any  other  fact,  by  any  competent 
evidence.  Bantley  v.  Finney,  43  Neb.  794 
(62  N.  W.  213). 

Venue. 

Effect  of  want  of  venue,  see  Attachment, 
S130. 

17.  (1903).   An  affidavit  for  service  of 

summons  by  publication,  void  for  lack  of  a 
venue,  cannot  be  cured  or  made  valid  by 
resorting  to  extrinsic  evidence,  when  the  va- 
lidity of  the  decree  rendered  thereon  is  as- 
sailed. Albers  V.  Kozeluh,  68  Neb.  529  (97 
N.  W.  646). 

Jurat  or  certificate  of  officer  takingf. 

18.  (1878.)  An  affidavit  should  show  on 
its  face  that  It  yfas  taken  within  the  offi- 
cer's Jurisdiction.  Blair  v.  West  Point  Mfn- 
Co.,  7  Neb.  147. 

19.  (1894.  Affidavit  for  mechanics*  Hen 
whose  jurat  shows  the  venue  to  have  been  a 
county  different  from  that  for  which  the 
notary  was  appointed  is  Insufflcirait  to  per- 
fect the  lien  and  renders  it  incompetent  In 
evidence.  Byr&  v.  Cochran,  39  Neb.  109  (68 
N.  W.  127). 

20.  (1895.)  The  certificate  of  a  notary 
public  to  an  affidavit  Is  presumptive  evidence 
of  the  tacts  stated  in  such  certificate,  In- 
cluding the  statement  that  affiant  signed  the 
affidavit.  Smith  v.  Johnson,  43  Neb.  754  (63 
N.  W.  217). 

21.  (1895.)  The  jurat  of  an  officer  at- 
tached to  an  affidavit  Is  no  part  of  the  affi- 
davit. Bantley  v.  Finney,  43  Neb.  794  (62 
N.  W.  213). 

22.  (1895.)  An  affidavit  for  a  publication 
of  summons  actually  sworn  to  does  not  lose 
Its  vitality  because  the  officer  who  admlnle- 
tered  the  oath  failed  to  attach  his  jurat. 
Bantley  v.  Finney,  43  Neb.  794  (62  N.  W. 
213). 

23.  (1895.)  Where  an  o^-er  falls  to  at- 
tach his  jurat  to  an  affidavit  for  service  by 
publication,  parol  evidence  in  a  proper  case 
may  be  admitted  to  prove  that  affiant  did 
in  fact  swear  to  the  affidavit.  Bantlev  ^• 
Finney,  43  Neb.  794  (62  N.  W.  213). 
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24.  (1906.)  An  affidavit,  under  our  stat- 
Dte,  must  have  attached  the  certificate  of  the 
officer  before  whom  taken  that  the  oath  was 
administered  by  such  officer.  Sebesta  v. 
Supreme  Court  of  Honor,  77  Neb.  249  (109 
N.  W.  166). 

Sufficiency  of. 

25.  (1S82.)  An  affidavit  must  state  facts, 
not  mere  conclustons  of  lav;  the  affidavit 
must  state  the  time  and  place  of  perform- 
ance. Howard  V.  Lamaster,  13  Neb.  221  (13 
N.  W.  211). 

26.  (1900.)  A  general  motion  to  strike 
certain  affidavits  from  the  files,  on  the  ground 
that  they  contain  certain  objectionable  state- 
ments, is  rightly  overruled  If  su<A  affidavits 
contain  material  evidence  regarding  the  sub- 
ject under  consideration.  Zimmer  v.  Fre- 
mont Nat.  Bank,  69  Neb.  661  (81  N.  W.  849). 

Waiver  of  defects. 

27.  (1897.)  Objection  to  defects  in  form 
or  substance  of  an  affidavit  are  waived  if 
tlie  adverse  party  answer  to  the  merits 
and  go  to  trial  without  n.  iliing  objections. 
Budelton  V.  Pint  Nat.  Bank  of  Tobias,  51 
Neb.  657  (71  N.  W.  304). 

ITse  in  evidence. 

28.  (1S80.)  Where  affidavits  filed  in  an- 
other case  are  erroneously  admitted  In  evl- 
deace  the  party  introducing  them  are  bound 
by  the  material  facts  which  are  established. 
Campbell  v  Orone,  10  Neb.  571  (7  N.  W. 
334). 

29.  (1893.)  Ej:  parte  affidavit  referred  to 
in  the  opinion  held  inadmissible  under  the 
mles  of  evidence,  and  that  It  was  properly 
excluded  from  the  jury.  Barton  v.  McKay, 
36  Neb.  632  (  64  N.  W.  968). 

30.  (1895.)  Affidavits  by  a  party  pur- 
porting to  contain  statements  of  Jurors  made 
daring  deliberations  by  the  Jury,  are  admis- 
ilble  In  aid  of  impeaching  the  verdict,  when 
affidavits  of  the  jurors  would  not  be  received. 
Peterton  v.  BkjeJver,  43  Neb.  663  (62  N. 
"W.  43). 


sa 

31.  (1895.)  If  the  officer  making  the 
jurat  or  certificate  had  authority  to  adminis- 
ter oaths,  the  affidavit  may  be  read  in  evi- 
dence as  the  oath  of  the  party  who  the  officer 
certifies  made  the  oath.  Bantley  v.  Finney, 
43  Neb.  794  (62  N.  W.  213). 

32.  (1901.)  Affidavits  cannot  be  consid- 
ered unless  made  part  of  bill  of  exceptions 
and  covered  by  Its  certificate.  Newtson  v. 
Walker,  1  Unof.  118  (95  N.  W.  470). 

33.  (1902.)  An  affidavit  taken  before  a 
notary  of  a  sister  state  or  foreign  govern- 
ment. Is  properly  received  In  support  of  a 
motion  In  the  courts  of  this  state.  Brourne 

V.  Palmer,  66  Neb.  287  (92  N.  W.  315). 

34.  (1906.)  Under  the  provisions  of  sec- 
tion 370  of  the  code,  affidavits  are  admissible 
in  evidence  to  impeach  the  return  of  an  offi- 
cer to  the  service  of  a  summons  in  proceed- 
ings for  revivor.  JohuBon  v.  Carpenter,  77 
Neb.  49  (108  N.  W.  161). 

35.  (1907.)  Section  371  of  the  code,  pro- 
viding that  an  affidavit  may  be  made  before 
any  person  authorized  to  take  depositions, 
cannot  inferentlally  be  construed  as  requir- 
ing that  objections  to  affidavits  as  evidence 
shall  be  made  In  the  manner  provided  by 
statute  for  the  filing  of  objections  to  deposi- 
tions. Afalcom  Savings  Bank  v.  Oronin,  80 
Neb.  231  (116  N.  W.  160). 

See.  also,  Infants;  Marriage;  Seduction. 

Competency  of  witness  to  testify  as  to, 
see  Witnesses,  {1 48-52. 

As  affectiug  right  to  serve  as  juror,  see 
Jury,  8  62. 

AGENCY. 

See  Principal  and  Agent. 

AaiSTAlENT. 
See  Animal*. 


AGRICULTURE. 


AGRICULTURE. 


Cboss  Reference. 
Irrigation  of  agricultural  lands,  see  Water 
and  Watercourses,  Till,  B. 

Definition. 

1.  (1892.)  Agricultural  societies  are  not 
corporations  within  the  ordinary  meaning  of 
the  tenn,  bnt  rather  agendes  adopted  by  the 
state  for  the  purpose  of  promoting  the  in- 
tmsts  of  Bsrlculture  and  manufacturing. 


State,  ex  rel.  Agricultural  Society,  v.  Robin- 
son. 35  Neb.  401  (53  N.  W.  213;  17  L.  R.  A. 
383). 

Statutory  provisions. 

2.  (1892.)  The  provision  of  section  12, 
cliapter  2,  Compiled  Statutes,  for  paying  ag- 
ricultural societies  a  sum  equal  to  three  cents 
for  each  Inhabitant  from  the  county  general 
fund,  does  not  conflict  with  the  provisions  of 
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eectton  16,  article  III  of  the  eonstltutton. 

State,  ex  rel.  Agricultural  Society,  v,  Boftin- 
aon,  35  Neb.  401  (63  N.  W.  213;  17  U  R.  A. 
383). 

Paymeiits  in  aid  of. 

3.  (1892.)  Mandamus  lies  to  compel  board 
of  county  supervisors  to  include  In  its  esti- 
mate of  expenses  the  amount  payable  to  an 
agricultural  society  under  aeetlon  12.  Chapter 
2,  Compiled  Statutes.  State,  ex  rel.  Aoritmh 
tural  Society,  v.  Robinson,  85  Neb.  401  (68 
N.  W.  813;  17  Xj.  R.  A.  388). 

AIDER  AND  ABETTOR. 

For  assault,  Bee  Aasault  and  Batterv, 
a  7.  8. 

Liability  for  crime,  see  Criminal  iMWt 
{{  42^7. 

Of  emhei2lement»  see  Bmbesatlement,  1 10. 


To  conversion,  see  Trover  and  Convenion, 
§S  17,  18. 

Accessories  to  crime  of  murder,  see  Horn* 
ictde.  iS  26-28. 

ALIAS  WRITS. 

■  See  Proceaa,  S§  B7-6t. 

In  error  proceedings,  see  Appeal  and  Br- 
ror,  Vr,  D. 

ALIBL 
In  larceny,  see  Larceny,  { 126. 

Ab  defense  In  criminal  prosecution,  see 

Criminal  Law,  S  27. 
In  bastardy,  see  Bastarde,  i  91. 

ALIENATION. 
Of  aftectlottf  see  Hutband  and  Wife,  IX. 
Of  Indian  lands,  see  Indians,  ||  6-10. 


AUBNS. 


ANALYSIS. 

Bight  to  Inherit,  H  1-3. 
Vatoxalisation. 

— ■  Oompetenoy  of  courts,  1 4. 

Time  natoraUaatUm  datea  fnmif  $|  5,  6, 

 Effect  of  declaratioiL  of  Intentiott,  {  7. 

 Evldenoe,  il8,  9. 


Cboss  References. 
See,  alio,  Oitiieena. 

Right  of  resident  of  Kansas  to  enforce 
water  rl^t  aa  against  resident  of  this  state 
on  upper  stream,  see  Water  and  Waters 
courses,  S  40. 

Elxemptton  rights,  see  Exemptione, 
SS  2S-25a. 

Bight  to  Inherit 

1.  (1901.)  A  "resident  alien,"  mentioned 
in  section  25  of  the  bill  of  rights,  is  one  who 
resides  in  the  state  of  Nebraska.  Glynn  v. 
Glynn,  62  Neb.  872  (87  N.  W.  1062). 

2.  (1901.)  Chapter  68  of  the  Session 
Laws  of  1889,  providing  that  non-resident 
aliens  shall  not  inherit  land  in  this  state, 
is  but  the  re-enactment  of  the  common  law; 
and  the  proviso  of  the  act,  that  Its  provisions 
should  not  apply  to  any  real  estate  lying 
within  the  corporate  limits  of  cities  and 
towns.  Is  by  implication  a  legislative  deter* 
minatlon  that  the  common  law  doctrine  of 
inheritance  should  not  be  applied  to  lands 
within  the  corporate  limits  of  cities  and 
towns.  Glynn  v.  Glynn,  62  Neb.  872  (87  N. 
W.  1062). 


3.  (1903.)  Sections  70-73,  chapter  TS. 
Complied  Statutes  (chapter  58,  Session  Laws, 
1889)  regarding  the  right  of  an  alien  to  In- 
herit land  In  this  state,  as  eonstmed  in 
Glynn  v.  Glynn,  enpra,  are  not  unconstitu- 
tional as  being  brcmder  than  the  title  of  the 
act,  nor  as  specflal  legislation.  Dougherty  «. 
Kubat,  67  Neb.  269  (93  N.  W.  317). 

NatnraliEation. 

-  Competency  of  courts. 

4.  (1878.)  A  court  without  any  clerk, 
distinct  from  the  Judge  of  such  court.  Is  not 
a  court  "having  a  clerk"  within  the  meaning 
of  section  2165  of  the  Revised  Statutes  of 
the  United  States,  providing  for  the  naturali- 
zation of  aliens,  and  such  court  is  not  com- 
petent to  naturalize  aliens.  State,  ex  rel. 
Foatler,  v.  Webster,  7  Neb.  469. 

 Time  naturalization  dates  from. 

5.  (1891.)  Where  an  alien  is  naturaliEed 
under  the  naturalization  lavs,  his  eitisoi- 
shlp  dates  from  the  time  the  order  of  the 
court  is  made  admitting  him  to  citizenship, 
and  does  not  relate  back  to  the  time  he 
made  bis  declaration  of  Intention.  State, 
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ex  ret  Thayer,  v.  Boyd,  31  Neb.  682  (48  N. 
W.  739). 

6.  (1891.)  The  alien  InbablUnts  of  the 
territory  of  Nebraska  at  the  time  of  Its  ad- 
mission as  a  state,  did  not  become  citlzeos 
of  the  United  States  by  virtue  of  the  acts 
of  congress  admitting  the  state  Into  the 
Union.  State,  ex  rel.  Thayer,  v.  Boyd,  '31 
Neb.  682  (48  N.  W.  739). 

 Effect  of  deduatlon  of  Intent. 

7.  (1897.)  Though  a  declaration  of  in* 
tentlon  to  become  a  citizen  may  constitute  a 
resident  alien  an  elector,  this  status  does 
not  extend  to  his  son  because  the  declaration 
was  made  before  the  son  attained  his  mar 
Jority.  Haywood  v.  Marghatl,  63  Neb.  820 
(73  N.  W.  449). 

Evidence. 

8.  (1891.)  The  fact  that  an  alien  has  for 
many  years  voted  at  elections  held  in  this 
state,  and  filled  Important  public  ofDces,  does 
not  establish  the  fact  that  he  Is  a  citizen 
of  the  United  States.  State,  ex.  rel.  Thayer, 
V.  Boyd  81  Neb.  682  (48  N.  W.  739). 

9.  (1891.)  The  order  of  a  court  admit- 
ting an  alien  to  citizenship  is  a  Judicial  act. 


in  the  nature  of  a  Judgment.  Such  proceed- 
ings are  required  to  be  made  a  matter  of 
record.  The  record  must  be  pleaded  and 
proved  the  same  as  any  other  judicial  record. 
Naturalization  cannot  be  established  by  pa- 
rol. State,  ex  rel.  Thayer,  v.  Boyd,  31  Neb. 
682  (48  N.  W.  739). 

ALIMONY. 

See  Divorce,  K 124-210. 

ALLOWANCE. 

Of  appeal  or  writ  of  error,  see  Appeal  and 
Error,  III, 

Of  claims  against  county,  see  Oountiee, 
IS  604-625. 

Of  claims  against  estate,  see  Executora  and 
Adminiatraton,  1197-174. 

Of  claims  against  dties,  see  Municipal 
Corporations,  XJI. 

To  survlTlng  wife  and  children,  see  Execu- 
tort  and  Adminiatratora,  III. 

ALLONO& 
On  promissory  note,  see  BiJta  attd  Ifotea. 
H  8.  9. 


ALTERATION  OF  INSTRUMENTS. 

ANALYSIS. 

definition,  {  1. 
XateriaUty  of  alteration. 

 Partiea,  |§2-4. 

— '  ■   ZndoTsements,  {  S  B»  6* 
——Payments^  (7. 

 Conaldwation,  SS8-10. 

■  Kind  of  payment,  1 11. 

—  Bcmoval  of  conditions  and  memorandum,  {812-16. 
Place,  time,  and  date,  ff  16-18. 

— ■  Filling  blank,  $  19. 

 Addition  of  surety,  H  80,  81. 

Batiflcatlon,  fS  22-25. 
Effect  on  rights  of  parties. 

 As  to  guarantor,  §  26. 

 Promissory  notes,  SS  27-31. 

 Note  and  mortgage,  S§  32-36. 

Becovery  on  or^;lnal  notwithstanding  alteration,  {|  37,  38. 

 Altaratlon  hy  stranger,  S 8  39-42. 

Asslgnmrat  of  altered  note,  843. 
Enjoining  collection  or  transfer,  1 44. 

Evidence. 

— Presuiftptlon,  §45. 

 Borden  of  proof,  §8  46,  47. 

 AdmissibiUty,  88  48-56. 

I  flnfleleney,  §8  57,  57a. 
Qoestlon  for  the  court,  88  58-62. 
(hieation  for  the  jnry,  {{  63-67. 

66 


Digitized  by 


SI 


ALTERATION  OF  INSTRUMENTS. 


814 


Cboss  Refebencbs. 

See,  also.  Cancelation  of  Instruments. 

Alteration  of  bond  of  public  officer,  see 
Offcera,  «8 169-171. 

Release  of  surety  by  alteration  of  Instm- 
nient,'see  Principal  and  Surety,  8$  73-81. 

Definition. 

1.  (1877.)  An  alteration  Is  an  act  done 
upon  an  Instrument  by  wliicb  its  meaning 
or  language  la  changed.  Oliver  v.  Sawley, 
5  Neb.  439. 

Materiality  of  alteration. 

 Parties. 

2.  (1892.)  An  unauthorized  alteration  of 
a  non-negotiable  promissory  note  by  the 
payee,  after  the  execution  thereof,  by  the 
insertion  of  the  word  "bearer"  after  the 
name  of  the  payee.  Is  a  material  alteration, 
which  will  nullify  the  instrument.  Walton 
Plow  Co.  V.  Campbell,  3S  Neb.  173  (52  N.  W. 
883;  16  L.  R.  A.  468). 

3.  (1895.)  The  fraudulent  erasure  of  the 
name  of  the  original  payee  of  a  promissory 
note,  after  its  execution,  by  a  party  to  the 
InBtrument  and  the  substitution  of  another, 
without  the  consent  of  the  maker,  Is  a  ma- 
terial alteration.  Erickson  v.  First  "Nat. 
Bank  of  Oakl"77d.  44  >'eb.  622  (62  N.  W. 
1078;  48  Am.  St  Rep.  753;  28  L.  R.  A.  577). 

4.  (1895.)  The  fraudulent  erasure  of  the 
name  of  the  original  payee  of  a  note  tn- 
valldates  the  paper  as  to  the  maker,  who 
has  not  assented  to,  or  ratified,  the  change, 
even  in  the  hands  of  a  bona  /Ide  holder  for 
Talue.  Erickson  v.  First  Nat.  Bank  of  Oak- 
land, 44  Neb.  622  (62  N.  W.  1078;  48  Am. 
St.  Rep.  753;  28  L.  R.  A.  577). 

■  EndoTsementa. 

5.  (1903.)  Writing  the  words  "for  value 
received,  we  hereby  guarantee  the  payment 
of  the  within  note,  and  waive  presentment 
for  payment,  demand  and  notice  of  protest," 
over  an  Indorsement  in  blank  on  the  back 
of  a  promissory  note  is  a  material  alteration 
of  the  liability  of  the  Indorser,  and  If  done 
without  bis  knowledge  or  consent  releases 
him  from  his  obligation  as  such.  Harnett 
V  Holdrege.  6  Unof.  114  (97  N.  W.  443). 

6.  (1903.)  Writing  the  words  "This  note 
to  be  exchanged  for  consolidated  mortgage 
bonds  of  Nebraska  and  Northwestern  Irriga- 
tion Company  when  Issued  at  90,"  across  the 
face  of  a  promissory  note  after  it  has  been 
Indorsed  In  blank,  without  the  knowledge 
or  consent  of  the  indorsers.  is  a  material 
change  of  the  note,  and  releases  such  In- 


dorsers from  any  liability  thereon.  BwmeU 
V.  Boldrege,  5  TJnof.  114  (97  N,  W.  443), 

 Payments. 

7.  (1902.)  Indoraements  of  payment  en- 
tered by  mistake  or  inadvertence  on  a  note 
do  not  become  a  part  of  the  instrument  &nd 

their  erasure  does  not  avoid  the  note.  Lau 
V.  Blomberg.  3  Unof.  124  (91  N.  W.  206), 

'  Consideration. 

8.  (1879.)  ^^Iiere  the  payee  in  a  note 
changed  it  from  $217.36  to  J208.12,  and  trans- 
ferred it  before  maturity  to  an  innocent  pur- 
Chaser,  such  alteration  vitiates  the  note  and 
there  can  be  no  recovery  thereon.  State 
Savings  Bank  v.  Schaffer,  9  Neb.  1  (1  N.  W. 
980;  31  Am.  Rep.  394). 

9.  (1882.)  Where  by  the  terms  of  a 
promissory  note  it  was  not  to  draw  interest, 
if  the  payee,  without  the  consent  of  the 
maker,  adds  the  figure  "7"  to  the  note  to 
indicate  the  rate  of  interest,  it  is  a  ma- 
terial alteration,  and  voids  the  note.  Davis 
V.  Henry,  13  Neb.  497  (14  N.  W.  523). 

10.  (1894,)  The  InBerllon  of  the  figures 
"10"  in  a  promissory  note,  thereby  making 
the  instrument  draw  Interest  at  ten  per  cent, 
when  no  rate  of  interest  was  originally  speci- 
fied. Is  a  material  alteration.  Hurllntt  v. 
Hall,  39  Neb.  889  (58  N.  W.  538). 

■■        Kind  of  payment. 

11.  (1902.)   The  unauthorized  insertion  of 

the  word  "gold"  before  the  word  "dollars"  in 
an  instrument,  after  its  execution  and  de- 
livery, is  a  material  alteration.  Foxworthy 
V.  Colby.  64  Neb.  216  (89  N.  W.  800;  62  U 
R.  A.  393). 

— ... .     Removal  of  conditions  and  mem- 
orandum. 

12.  (1876.)    The  fraudulent  removal  of  a 

memorandum,  written  under  a  negotiable 
instrument  and  qualifying  It,  vitiates  the  In- 
strument, even  In  the  hands  of  a  bona  fide 
purchaser.  Palmer  v.  Largent,  5  Neb.  22S 
(25  Am.  Rep.  479). 

13.  (1876.)  The  removal  of  the  words 
"this  note  is  given  upon  condition."  there 
being  nothing  to  show  what  the  condition 
was.  does  not  vitiate  the  Instrument  In  the 
hands  of  a  bona  fide  purchaser.  Palmer  v. 
Largent.  5  Neb.  223  (25  Am.  Rep.  479). 

14.  (1882.)  A  contract  upon  the  same 
paper  with  a  Begotiable  promissory  note, 
which  contract  modifies  and  qualifies  lit 
if  detached,  the  note  will  be  Invalid  even  in 
the  hands  of  an  Innocent  purchaser.  Davit 
V.  Henry,  13  Neb.  497  (14  N.  W.  523). 
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16.  (1901.)  In  &  contract  for  the  condi- 
tional sale  of  books,  the  deferred  payments 
being  evidenced  by  the  promissory  notes  of 
the  vendee,  it  was  claimed  a  material  altera- 
tion had  been  made  by  the  Interlineation  of 
the  words  "interest  at  six  per  cent  on  aotea 
remaining  over  a  year."  Held,  Such  words 
to  be  only  descriptive  of  the  notes  referred 
to  and  In  the  nature  of  a  memorandum  ref- 
erence,  and  that  such  words  did  not  con- 
stltQte  a  material  alteration  of  the  contract 
of  sale,  the  notes  referred  to  being  the  In- 
stmments  which  determined  the  rate  of  In- 
terest they  bore.  Edward  Thompson  Co.  v. 
Baldwin,  62  Neb.  530  (87  N.  W.  307). 

 Place,  time  and  date. 

16.  (1877.)  After  an  Instrument  Is  com- 
peted and  delivered,  no  alteration  can  be 
made  therein  except  by  consent;  an  altera- 
tion of  the  date,  whether  It  hasten  or  delay 
the  time  of  payment,  is  a  material  alteration, 
and  if  made  without  the  consent  of  the  party 
sought  to  be  charged  extinguishes  his  11a- 
hility.  Brown  v.  Straw,  6  Neb.  536  (29  Am. 
Rep.  369). 

17.  (1880.)  Where  a  note  is  altered  80  as 
to  make  it  payable  at  a  particular  place, 
when  In  fact  it  was  payable  generally,  an 
indoraer  is  thereby  released.  Townsend  v. 
Star  Wagon  Co.,  10  Neb.  616  (7  N.  W.  274; 
35  Am.  Rep.  493). 

18.  (1903.)  Merely  Indorsing  by  the  no- 
tary on  the  back  of  a  contract  by  husband 
and  wife  for  the  sale  of  the  wife's  real  es- 
tate, of  an  extension  of  time  for  making  the 
first  parent,  which  extension  was  not  au- 
thorized by  the  wife,  does  not  destroy  the 
contract  as  really  made,  nor  warrant  the 
wife  In  repudiating  It  JohMon  v.  We&er, 
70  Neb.  467  (97  N.  W.  686). 

 Tiling  blank. 

19.  (1904.)  The  alteration  of  a  negoti- 
able promissory  note  after  delivery,  by  filling 
in  blanks  left  therein,  where  there  is  nothing 
on  the  face  of  the  note  to  indicate  such  alter- 
ation, will  not  invalidate  the  note  in  the 
hands  of  a  bona  fide  endorsee,  for  value,  be- 
fore maturity,  and  without  notice  of  such 
change.  Humphrey  Hardware  Co.  v.  Her- 
Tick,  72  Neb.  878  (101  N.  W.  1016). 

~       Addition  of  surety. 

30.  (1891.)  The  addition  of  the  name  of 
a  snrety  to  a  promissory  note,  after  its  de- 
livery to  the  payee,  without  the  knowledge 
or  consent  of  the  maker.  Is  not  such  an 
alteration  of  the  Instrument  as  will  discharge 


the  maker.  Bame$  v.  Fan  JTeuren  <C  Floyd, 
31  Neb.  165  (47  N.  W.  848). 

21.  (1896.)  The  addition  of  the  name  of 
a  snrety  to  a  note  after  delivery  to  payee 
without  the  knowledge  of  the  maker,  is  not 
such  an  alteration  as  will  release  the  latter. 
Royse  v.  State  Nat.  Bank  of  8t.  Joseph,  50 
Neb.  16  (69  N.  W.  801). 

Batifl  cation. 

22.  (1896.)  The  maker's  ratification  of 
a  note  after  a  material  alteration  must 
pleaded  when  relied  uvon  by  the  holder  of 
the  note.  Erickson  v.  First  Nat.  Bank  of 
Oakland,  4  Neb.  622  (62  N.  W.  1078;  48  Am. 
St  Rep.  763;  28  L.  R.  A.  677). 

23.  (1898.)  When  the  holder  of  a  note 
had  notice  that  It  bad  been  altered  by  cbane 
lug  the  amount,  and  with  such  notice  Bued 
upon  it  in  its  altered  condition,  and  en- 
deavored to  recover  thereon,  held,  that  he 
thereby  ratified  the  act  of  alteration,  and 
that  the  court  did  not  err  in  refusing  to  per- 
mit him,  after  trial,  to  amend  by  counting: 
on  the  note  as  originally  made.  Perkins 
Windmill  d  Ax  Co.  v.  Tillman,  65  Neb.  652 
(75  N.  W.  1098). 

24.  (1902.)  It  seems  that  ratification  of 
an  altered  instrument  does  not  require  a  new 
consideration,  but  It  must  be  made  inten- 
tionally with  respect  to  the  very  alteration 
relied  on  as  a  defense.  State  v.  Paxton,  65 
Neb.  110  (90  N.  W.  983). 

26.  (1902.)  A  material  alteration  already 
made,  may  be  ratified  and  adopted  subse- 
quently; and  In  such  case  the  Instrument  ay- 
altered  will  be  binding.  State  v.  Paxton,  65 
Neb.  110  (90  N.  W.  983). 

Efteet  on  rights  of  parttei. 

 As  to  guarantor, 

26.  (1902.)  In  an  action  for  money  paid 
by  plaintiff  as  a  guarantor  of  a  note,  where 
defendant  claims  that  tlie  note  had  been  al- 
tered, and  that  he  was  only  surety  thereon, 
an  instruction  that  a  material  alteration  of 
the  note.  If  shown,  would  be  available  to  the 
defendant  only  In  case  the  Jury  found  that 
he  was  surety,  and  that  the  plaintiff,  when 
making  the  alteration,  knew  that  tact,  held 
erroneous,  but  binding  upon  the  Jury.  Ball 
V.  Beaumont,  66  Neb.  56  (92  N.  W.  170). 

■  pTomissory  notes. 

27.  (1877.)  An  alteration  of  a  promis- 
sory note  In  any  material  part  renders  It  In- 
valid as  against  a  party  not  consenting 
thereto,  even  in  the  hands  of  an  Innocent 
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purchaser.  Brown  v.  Stroto,  6  Neb.  636  (29 
Am.  Rep.  369). 

28.  (1880.)  Every  alteration  of  a  note 
by  the  maker,  In  reepect  to  the  place  of  pay- 
ment, or  any  alteration  of  the  contract  of 
the  indorser  in  a  part  which  may,  in  any 
event,  become  "material,  without  his  approba- 
tion, atscharges  bis  liability.  Totonund  v. 
Star  Wagon  Co.,  10  Neb.  61B  (7  N.  W.  274; 
36  Am.  Rep.  493). 

29.  (1830.)  Where  two  persons  jointly 
purchase  a  feed  store  and  the  fixtures  there* 
in,  and  notes  are  given  in  part  payment, 
part  of  the  printed  form  being  crossed  out 
before  the  notes  were  signed,  leaving  the 
word  "maturity"  as  indicatiUK  when  interest 
would  begin  to  run.  and  the  holder  calls  the 
attention  of  one  of  the  makers  to  that  fact 
and  he  erasee  the  word  "maturity."  the  othw 
maker  Is  not  thereby  released  as  the  rela- 
tion of  partnership  existed  and  the  act  bound 
the  firm.  Mace  v.  Heath,  30  Neb.  620  (46 
N.  W.  918).  ' 

30.  (1892.)  Where  a  promissory  note  has 
been  altered  by  the  payee  In  a  material  mat 
ter  and  with  a  fraudulent  purpose,  no  re- 
covery can  be  had  upon  the  instrument,  or 
upon  the  original  consideration  for  which  it 
was  given.  Walton  Plow  Co.  v.  Campbell, 
36  Neb.  173  (62  N,  W.  888;  16  L.  R.  A.  468). 

31.  (1894.)  Where  a  promissory,  note 
has  been  altered  In  a  material  part  after  its 
delivery  to  the  payee,  without  the  knowledge 
or  consent  of  the  maker,  it '  Is  Invalid, 
even  in  the  hands  of  an  Innocent  purchaser. 
Hurlbut  V.  Hall,  39  Neb.  889  (58  N.  W.  638). 

■  ■  ■  Note  and  mortgage. 

32.  (1886.)    Where  the  description  of 

mortgaged  premises  was  altered  without  the 
assent  of  the  mortgagor,  after  the  execution 
of  the  mortgage,  the  mortgage  Is  void  even 
in  the  hands  of  a  bona  fide  holder.  Pereau 
V.  Frederick,  17  Neb.  117  (22  N.  W.  235). 

33.  (1892.)  The  fraudulent  alteration  of 
a  promissory  note  secured  by  a  mortgage 
cancels  the  debt  which  it  evidenced  and  dis- 
charges the  mortgage.  Walton  Plow  Co.  v. 
Campbell.  36  Neb.  173  (62  N.  W.  883;  16  U 
R.  A.  468n). 

34.  (1897.)  The  material  alteration  of  a 
mortgage  by  which  It  Is  avoided  does  not 
avoid  a  note  or  evidence  of  the  debt  for  the 
payment  of  which  It  is  the  security.  Eime 
V.  Jesaee,  52  Neb.  606  (72  N.  W.  1050). 

36.  (1897.)  A  material  alteration  of  a 
mort^ige  without  the  consent  of  the  mort- 


gagor renders  U  Told.  Kime  v.  Jesse,  52 

Neb.  606  (72  N.  W.  1060). 

36.  (1897.)  Where  a  mortgagee  discovers 
a  mistake  in  the  description  of  a  mortgage 
after  recording  and  filing,  and  takes  it  to 
tiie  attorney  who  drew  It  up  and  who  claimed 
to  be  the  agent  for  both  parties  and  corrects 
it,  such  alteration  Is  such  as  will  render  it 
void  as  against  the  mortgagor.  Kime  v. 
Je»»e,  52  Neb.  606  (72  N.  W.  1050). 

Becovery  on  original  notwithstanding  alt- 
eration. 

37.  (1879.)  Where  an  alteration  Is  nude 
under  an  honest  mistake  of  right,  and  not 
fraudulently  and  with  a  view  to  obtain  an 
improper  advantage,  a  recovery  may  be  had 
upon  the  original  consideration  of  the  note. 
And  it  Is  the  duty  of  the  court,  upon  pay- 
ment of  costs,  to  permit  the  plaintiff  to 
amend  his  petition  setting  up  the  original 
consideration.  Htate  Saving*  Bank  v.  Shaf- 
fer, 9  Neb.  1  (1  N.  W.  980;  81  Am.  Rep. 
394). 

38.  (1901).  Where  a  series  of  notes  were 
given  in  payment  of  books  sold  conditionally, 
and  proof  was  tendered  showing  that  a  part 
of  the  notes  had  been  materially  altered. 
held  that  such  alteration  did  not  vitiate  the 
contract  of  conditional  sale  or  the  unpaid 
notes  regarding  which  no  alteration  was 
claimed.  SOwara  Thompson  Co.  v.  BaldtolM, 
62  Neb.  530  (87  N.  W.  307). 

 Alteration  by  stranger. 

39.  (1895.)  Where  a  written  Instrument 
is  altered  by  one  not  claiming  under  It,  the 
party  claiming  under  it  may  still  enforce  It 
so  long  as  Its  original  character  is  suscepti- 
ble of  proof.  BingJum  v.  Bhadle,  46  Neb.  82 
(63  N.  W.  143). 

40.  (1895.)  An  alteration  of  a  written 
Instrument  after  its  ececu^on  by  one  party 
thereto,  without  the  knowledge  or  consent  of 
the  other,  which  neither  varies  its  meaning 
nor  changes  Its  legal  effect,  is  an  immaterial 
alteration,  and  will  not  Invalidate  the  instru- 
ment. Fiaherdick  v.  Hutton,  44  Neb.  122  (62 
N.  W.  488). 

41.  (1898.)  A  change  made  In  a  written 
Instrument  by  a  stranger  fs  an  act  of  spolia- 
tion merely  and  recovery  may  still  be  had, 
but  the  instrument  must  be  pleaded  accord- 
ing to  its  original  terms  and  not  according 
to  Its  terms  as  altered.  Perkins  Windmill  (E 
Ax  Co.  V.  Tillman,  55  Neb.  652  (76  N.  W. 
1098). 

42.  (1904.)  The  alteration  of  a  written 
contract  by  a  stranger,  without  the  privity 
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or  consent  of  the  parties  interested,  will  not 
tTOid  the  contract,  where  the  contents  of  the 
tune,  as  It  orleinally  stood,  can  be  aacer- 
tifned.   Colby  v.  Fozworthy,  72  Neb.  878 

(100  N.  W.  798). 

Assigmnent  of  altered  note. 

43.  (1879.)  The  assignment  hy  the  payeo 
of  an  altered  note  transfers  to  the  aasisnee 
all  the  rights  of  the  assignor  to  the  original 
GODBlderation.  State  Savinga  Bank  v.  Shaf- 
fer, 9  Neh.  1  (1  N.  W.  980;  81  Am.  Rep. 
394). 

Enjoining  collection  or  transfer. 

44.  (1895.)  The  collection  or  transfer  of 
a  note  materially  altered  without  the  con- 
sent of  the  maker  should  not  be  enjoined  by 
a  court  of  equity.  Erickson  v.  Firtt  Kat. 
Battle  of  Oakland,  44  Neb.  622  (62  N.  W. 
1078;  48  Am.  St  Rep.  763;  28  L.  R.  A.  577). 
Bvidence. 

 Fresnmptiona. 

46.  (1896.)  Where  a  written  Instrument 
shows  upon  ita  foce  a  material  and  obvious 
alteration,  the  presumption  of  law  is  that 
such  alteration  was  made  before  the  iastnt 
ment  was  finally  executed  and  delirered. 
Dorwy  V.  Conrad,  49  Neb.  448  (68  N.  W. 
646). 

 Burden  of  proof. 

46.  (1897.)  Where  material  mteration  Is 
the  defense  to  a  note  not  disclosing  on  Its 
face  any  erldence  of  having  been  changed, 
the  burden  is  on  defendant  to  establish  the 
alteration  by  a  preponderance  of  the  evi- 
dence. McClintock  V.  State  Bank  of  Table 
Rock,  62  Neb.  ISO  (71  N.  W.  978). 

47.  (1901.)  When  in  an  action  on  a  note 
and  mortgage  It  is  sought  to  defwd  on  the 
ground  of  an  alleged  alteration,  and  there 
Is  nothing  on  the  face  of  the  Instruments, 
taken  together,  to  Indicate  that  the  change 
complained  of  was  made  after  execution 
ud  delivery,  but  the  contrary  Inference  may 
more  readily  be  drawn  therefrom,  it  is  in- 
cumbent on  the  defendant  to  establish,  both 
by  pleading  and  proof,  that  the  alleged  alter* 
ation  was  made  without  his  consent  Hodge 
V.  Scott,  1  Unof.  619  (95  N.  W.  837). 

47a.  (1907.)  The  burden  is  upon  the 
party  alleging  the  material  alteration  of  an 
instrument  to  prove  that  it  was  altered  by 
the  holder  thereof  after  the  execution  and 
delivery  of  the  same.  Colby  v.  Foxworthj/, 
80  Neb.  239  (114  N.  W.  174). 

 AdBdssibUlty. 

48.  (1876.)  Evidence  of  removal  of  Im* 
mtterlal  words  from  a  promissory  note 


should  be  excluded  from  the  Jury  as  imma* 
terlal.  Palmer  v.  Largent,  5  Neb.  223  (25 
Am.  St  Rep.  479). 

49.  (1890.)  Where  the  bolder  of  a  chat- 
tel mortgage  in  the  form  of  a  bill  of  sale, 
with  a  defeasance  clause,  through  ignorance 
and  good  faith,  without  intent  to  defraud, 
tore  the  same  into  two  parts,  thus  separating 
the  granting  from  the  defeasance  clause,  and 
upon  the  trial  presented  the  two  parts  as  an 
entire  Instrument,  it  was  receivable  In  evi* 
dence.  Russell  v.  Longmoor,  29  Neb.  209  (4& 
N.  W.  624). 

50.  (1890.)  In  an  action  on  a  note  that 
shows  on  Its  face  an  endorsement  thereon 
that  waa  first  written  with  a  lead  pencil  and 
dated  "Oct.  1«  1887,"  which  writing  was  par- 
tially erased  and  rewritten  in  Ink  and  dated 
"Oct  15,  *87,"  and  afterwards  the  figure  7 
was  ^hanged  to  6,  the  note  was  wrongfully 
admitted  In  evidence.  Johnson  v.  Bank  of 
Plum  Creek,  28  Neb.  792  (46  N.  W.  616). 
[Overruled.  Dorset/  v.  Conrad,  49  Neb.  443.] 

61.  (1892).  Evidence  that  a  note  baa 
been  materially  altered  after  execution  is  ad- 
missible on  foreclosure  of  mortgage  securing 
It  under  a  general  denial.  Walton  Plow  Co. 
V.  Campbell,  35  Neb.  173  (62  N.  W.  883;  16 
L.  R.  A.  468n). 

62.  (1894.)  Where  a  note  was  introduced 
in  evidence  which  .disclosed  upon  its  face 
that  It  had  been  altered  from  a  note  to  bear 
interest  at  "10"  per  cent  per  annum  from 
"maturity"  to  one  to  draw  "7"  per  cent  per 
annum  from  date,  the  number  "10"  and  word 
"maturity"  In  the  original  having  been 
crossed  ont  by  a  line  or  lines  drawn  over 
each  with  pen  and  ink,  and  the  number  "7" 
and  word  "date"  interlined  or  writt^  above 
the  number  and  word  crossed  out.  Mid,  that 
it  was  error  to  render  Judgment  or  grant 
decree  upon  such  note,  as  testimony  of  the 
amount' due,  without  some  evidence  explain- 
ing such  alteration.  Courcamp  v.  Weber,  89 
Neb.  683  (68  N.  W.  187).  [Overruled.  Dor- 
sep  v.  Conrad,  49  Neb.  448.] 

63.  (1896.)  Where  a  promissory  note  is 
offered  In  evidence,  and  it  is  apparent  from 
an  Inspection  that  there  has  been  a  material 
alteration  thereof  It  may  generally  be  ad- 
mitted. Oooiin  V.  Plugge,  47  Neb.  284  (66 
N.  W.  407). 

S4.  (1896.)  An  instrument  showing  on 
Its  face  an  alteration  may  go  In  evidence  in 
the  first  instance^  leaving  the  parties  to  such 
explanation  of  the  alteration  as  they  may 
choose  to  offer.  Dorsey  v.  Conrad,  49  Neb. 
448  (68  N.  W.  646). 
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55.  (1903.)  An  attachment  undertaking 
in  the  body  of  which  defendants'  names  ap- 
pear .as  obligors  although  at  the  bottom  ap- 
pears the  name  of  a  banking  company  of 
which  they  were  respectively  president  and 
cashier,  with  a  penmark  erasure  through  It 
and  the  appearance  that  "by"  had  originally 
been  written  before  each  of  their  names,  and 
"Pres.  '  after  one  and  "cashier"  after  the 
other,  is  admissible  in  evidence  in  the  first 
Instance,  leaving  the  parties  to  such  explana- 
tions as  they  choose  to  offer.  Waller  v. 
D^ranleau,  4  Unof.  497  (94  N.  W.  1038). 

56.  (1904.)  A  fraudulent  alteration  of 
the  note  sued  upon  may  be  shown  under  the 
general  Issue^  and,  when  the  whole  evidence 
fairly  raises  the  question,  testimony  tending 
to  show  that  no  such  intipl..e'Jness  as  the 
one  sued  upon  ever  existed  is  competent 
upon  the  issue  of  alteration.  Gandy  v.  Es- 
tate of  Biisell,  72  Neb.  356  {100  N.  W.  803). 

  Sufficiency. 

57.  (1895.)  in  an  action  by  the  indorsee 
of  a  note  secured  by  a  chattel  mortgage  to 
recover  the  chattels  the  evidence  was  held 
sufficient  to  sustain  the  defense  that  the  note 
was  materially  altered  Without  the  knowl- 
edge or  consent  of  the  defendant.  Davis  v. 
Snyder,  45  Neb.  415  (63  N.  W.  789). 

57a.  (1907.)  Evidence  examined,  and  held 
Insufflclent  to  prove  that  the  Instruments  in 
controTersy  had  been  altered  after  their  exe- 
cution by  defendant.  Colby  v.  Foxworthy, 
80  Neb.  239  (114  N.  W.  174). 

Question  for  the  court. 

58.  (1876.)  It  Is  error  to  submit  the 
question  of  materiality  of  an  alteration  to 
the  jury.  Palmer  v.  Largent.  5  Neb.  223  (25 
Am.  Rep.  479). 

59.  (1877.)  It  is  the  duty  of  the  court 
to  determine  as  a  question  of  law  whether  an 
alteration  is  material;  and  It  Is  error  to  sub- 
mit such  question  to  the  jury.  Oliver  v. 
Hawley,  5  Neb.  439. 

60.  (1895.)  Whether  an  alteration  is  ma- 
terial or  immaterial,  is  a  question  of  law  for 
the  court.  FisherdicJe  v.  Button,  44  Neb.  122 
(62  N.  W.  488). 

61.  (1896.)  It  is  error  to  submit  the 
question  of  alteration  to  the  Jury,  where 
the  alteration  is  immaterial.  Fisherdick  v. 
Hutton,  44  Neb.  122  (62  N.  W.  488). 

62.  (1896.)  Whether  an  alteration  or 
erasure  appearing  In  a  written  Instrument 
is  a  material  one,  is  a  question  of  law  for 
the  court;  but  when,  by  whom,  and  with 
what  motive,  such  alteration  was  made,  U 


a  question  of  fact  for  the  jury  or  trial  court, 
to  be  determined  like  any  other  question  of 
foot.  Dorsey  v.  Conrad,  49  Neb.  443  (68  N. 
W.  645). 

Question  for  the  Jury. 

63.  (1885.)  Where  a  material  alteration 
Is  apparent  on  the  face  of  a  written  Instru- 
ment offered  In  evidence,  the  question 
whether  the  alteration  was  made  before  or 
after  execution  and  delivery  is  for  the  jury. 
Bank  of  Cass  County  v.  Morrison.  17  Neb. 
341  (22  N.  W.  782;  52  Am.  Rep,  417). 

64.  (1894.)  When  an  altered  note  has 
been  received  In  evidence  either  with  or  with- 
out testimony  explanatory  of  such  change, 
it  then  tecoraes  the  province  of  the  court  or 
jury,  If  tried  by  jury,  to  decide  from  the  evi- 
dence, as  a  question  of  fact,  whether  such 
alteration  was  made  before  or  after  the  exe- 
cution of  the  note,  and  it  is  error  for  the  trial 
court  to  exclude  testimony  offered  which  Is 
competent  upon  auch  question.  Courcamp  v. 
Weber,  39  Neb.  533  (58  N.  W.  187).  [Over- 
ruled.   Dorsey  v.  Conrad,  49  Neb.  433.] 

65.  (1896.)  Whether  an  alteration  appar- 
ent upon  the  face  of  a  note  was  made  at,  or 
subsequent  to,  the  time  of  Its  execution  is  a 
question  of  fact  for  the  jury.  Stough  v,  Og- 
den,  49  Neb.  291  (68  N.  W.  516). 

66.  (1896.)  Whether  a  note  was  altered 
prior  or  subeequent  to  its  execution  and  de- 
livery, is  a  question,  finally,  for  the  determi- 
nation of  the  trial  court  or  the  Jury,  as  is 
any  controverted  fact  in  the  case,  from  a 
consideratloti  of  all  the  competent  evldenctt 
adduced  by  the  parties  explanatory  or  tend- 
ing to  settle  the  disputed  point.  Ooodin  p. 
Pluggc.  47  Neb.  284  (66  N.  W.  407). 

67.  (1901.)  There  being  uo  evidence  sup- 
porting the  allegations  of  a  fraudulent  alter- 
ation of  a  contract  after  its  execution  and 
delivery,  it  is  error  to  submit  that  question 
to  the  jury.  Holdrege  v.  Watstm,  1  Unot. 
687  (96  N.  W.  67). 

AMENDMENT. 

Of  appeal  bona,  see  Appeal  and  Brror, 
8S  610-615. 

Of  petition  In  error,  see  Appeal  and  Error^ 

H  693-695. 

AfBdavlt  In  attachment,  see  Attachment, 
H  123-129. 

As  ground  for  continuance,  see  Continu- 
ance. §  5. 

Of  court  records,  see  Courts,  ||  11&117. 

Of  constitution,  sea  OotuHtuHonta  Law, 
If  4-20. 
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Of  bill  of  exceptions  In  supreme' court,  see  Of  Indictment  and  information,  see  /»- 
Exceptions,  Bill  of,  H  229-243.  dictment  and  Information,  H  115-120. 

Of  judKment,  see  Judgments,  §§  203-218. ' 
Submission    of    bill   of   exceptions    for  ■*    *  1„„  es97ii82 

smendmentB.  see  Exceptions,  Bill  of,  H94.       Of  pleadtngB,  see  P/eadinff,  §5  274-382. 
H)0,  Of  process,  see  Process,  f  I  214-228. 

Of  affidavit  in  replevin,  see  Replevin, 

Proposed  amendments  of  bill  of  excep- 
tloos,  see  £xc«.iio»*,B«I  OA  SI  101-107.  of  pleading  In  replevin,  see  Replevin, 

Of  stay  bond,  see  Execution,  8§  109,  110.         |{  223-230. 

Of  appeal  bond  in  location  of  highway,  see  Of  sUtutes,  see  Statutes,  Sfi  11-16.  203-252. 
BighK^s,  i  125.  Of  verdict,  see  Triat,  f 1 262-268. 

ANIMALS. 

ANALYSIS. 

Karka  and  brands,  §§  1-6. 
Breeding,  Uens  and  lUblUty,  §§6,  7. 
Agistment,  keeping  and  care. 

 Bntlea  in  general,  SS8-10. 

 LiablUty  of  baUee  to  third  person,  f  11. 

liability  for  loss  of  or  injuxlea  to  animals,  Sfi  lS-14. 

Aetlona  for  loss,  fiS  lS-17. 
 Liens,  §§  18-33. 


Hire  and  use,  §S  34-37. 
Bozmlng  at  large. 

 What  c<mstitnt«s,  St  38,  39. 

 Duty  and  liability  of  owner,  $540,  41. 

 Frightening  horses,  SS  42,  43. 

 Killing  animals  at  large,  SS  44^  4Sb. 

Personal  injuries,  S5  46-52. 
Injuries  to  other  animals,  SS  63-66. 
Sstrays  and  trespassing  animals. 

 Statutory  proriaiona,  and  elTects  as  to  mnedy,  SS  67-6a 


Liability  for  trespassers  in  general,  SS  61-78. 

■  Nature  of  remedy  of  taker-np,  S  74. 
Lien  of  taker-up,  55  75-78. 

•  Notice  to  owner,  §S  79-84. 

■  Duty  and  lUbUity  of  taker-up,  SS  86,  86. 

•  Bight  to  castrate,  S  87. 

-Arbitration  of  claim  for  damage,  SS  88-93. 

-  Beplerin  of  animal  by  owner,  {S  94-88. 

■  Actions  for  damages,  nature  of,  ^09, 
-Actions,  jurisdiction,  SS  100-108. 
-Actions,  petition,  §  103. 

-  Actions,  damages,  S  104. 
-Acti<ms,  eridence,  SS  106,  106. 


Exhibition  of  as  nnlsanee^  S  107. 
Ponnte,  S  1(^ 

Sale  of  diseased  animals,  §§  109-111. 

Cboss  Rsfebencbs. 

Qune,  see  Oame.  Restraining  standing  of  stallion  in  public 

Transportation  of,  see  Carriers,  III.  places,  see  Infunction,  S  57. 

•Shipment  of,  and  care  and  liability  of  car-       Injuries  to,  by  railroads,  see  Railroads, 
Tier,  see  Carriers,  8  S  126-177.  VIII.  G. 

Description  of,  in  mortgages,  see  Chattel       Warranties  In  sale  of,  see  Sales.  TI. 
Mortgages,  SS  62-77.  Collision  of  street  cars  with,  see  Street 

Bxemptlons  of,  see  ExemiptUmt,  SS  34^6.     Railroads,  %  37. 
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Mark*  and  brands. 

1.  (1903.)  Money  received  by  tjie  see 
retary  of  state  for  recording  brands  and 
marks,  under  the  provisions  of  the  act  of 
1899,  was  not  received  by  virtue  of  his  office, 
but  under  color  of  his  office.  State  v.  Por- 
ter. 69  Neb.  203  (95  N.  W.  769). 

2.  (1903.)  The  legislature  Intended  that 
the  secretary  of  state  should  retain  for  hia 
services,  as  a  member  of  the  brand  and 
mark  committee,  twenty  per  cent,  of  all 
tbe  fees  received  for  recording  brands  and 
marks.  State  v.  Porter,  69  Neb.  203  (96 
N.  Wi  769). 

3.  (1903.)  The  state  has  no  legal  title 
to  any,  part  of  the  fees  received  by  the  sec- 
retary of  state  for  recording  brands  and 
marks  under  the  provisions  of  the  act  of 
1899;  but  that  officer  baving,  in  collecting 
such  fees,  assumed  to  act  In  an  official  ca- 
pacity, the  law  does  not  permit  him,  when 
called  to  account  by  the  state,  to  deny  that 
he  80  acted.  State  v.  Porter,  69  Neb.  203 
(95  N.  W.  769). 

4.  (1903.)  Chapter  SO,  laws  of  1899.  en- 
titled "An  act  creating  a  state  registry  of 
brands  and  marks,  a  state  brand  and  mark 
committee,  providing  for  brands  and  marks 
upon  live  stock,  and  repealing  chapter  fifty- 
one  (61)  of  tbe  Compiled  Statutes  of  1897," 
Is  In  conflict  with  tbe  constitution  and 
wholly  void.  State  v.  Porter,  69  Neb.  203 
(96  N.  W.  769). 

6.  (1903.)  It  was  not  the  intention  of 
the  legislature  by  Laws  1899,  section  2  of 
chapter  50,  to  create  a  new  office  to  be  filled 
by  the  secretary  of  state;  but  the  provision 
in  said  section,  authorizing  the  governor  to 
appoint  three  persons  to  act  as  members  of 
a  brand  and  mark  commttee,  was  an  abort- 
ive attempt  to  add  to  the  number  of  execu- 
tive state  offices  created  by  the  constitution. 
State  V.  Porter,  69  Neb.  203  (95  N.  W.  769). 

Breeding;  liens  and  liability. 

6_  (1899.)  The  law  that  the  owners  of 
jacks,  stallions  and  bulls  shall  have  a  lien  for 
the  get  of  such  animals  (laws  1887,  ch.  3, 
amending  Comp.  St.,  ch.  4,  art.  I,  sec.  40)  is 
unconstitutional  and  void.  Weis  v.  Ashley. 
69  Neb.  494  (81  N.  W.  318;  80  Am.  St.  Rep. 
704). 

7.  (1902.)  The  petition  charged  In  ef- 
fect, that  through  the  negligence  of  the  de- 
fendant, a  stallion  belonging  to  him,  and  to 
which  defendant  had  undertaken  to  breed 
plaintiff's  mare.  In  pursuance  of  an  agree- 
ment between  the  parties,  killed  the  mare. 
Held,  That  a  motion  to  require  the  plaintiff 


to  state  tbe  manner  in  which  tbe  mare  was 
i.illed  should  have  been  sustained.  Toolea  v. 
Meyers,  65  Neb.  704  (91  N.  W.  505). 

Agistment,  keeping  and  care. 
■■— ■  Duties  in  generaL 

8.  (1905.)  An  agreement  by  an  agister 
to  take  good  cai'e  of  a  herd  of  cattle  en- 
trusted to  his  charge  Is  equivalent  to  a  con- 
tract to  take  such  care  of  them  as  an  ordi- 
narily skillful  and  prudent  man  would  take 
of  his  own  animals  under  like  circumstances. 
Darr  v.  Donovan,  73  Neb.  424  (102  N.  W. 
1012). 

9.  (1905.)  Under  a  contract  whereby  one 
party  thereto  agrees  to  herd  and  care  tor 
certain  cattle  for  an  equal  share  of  the  in- 
crease during  a  period  of  three  years  he  is 
required  to  use  reasonable  and  ordinary  care 
to  care  for,  feed  and  protect  the  cattle  speci- 
fied therein,  and  to  make  him  liable  for  neg- 
ligence. Mattern  v.  McCarthy,  73  Neb.  228 
(102  N.  W.  468). 

10.  (1905.)  When  a  contract  requires  an 
agister  to  care  for  cattle  "In  all  respects  as 
he  would  for  similar  property  of  bis  own," 
the  legal  presumption  is  that  he  would  give 
his  own  cattle  such  care  as  an  ordinarily 
prudent  man  would  under  like  circum- 
stances, and  this  is  the  measure  of  the  dili- 
gence required  of  him  under  the  contract. 
Mattern  v.  McCarthy,  73  Neb.  228  (102  N.  W. 
468). 

 Iilabllity  of  bailee  to  third  person. 

11.  (1893.)  Under  tbe  herd  law  (Comp. 
St,  ch.  2,  art.  3)  a  person  having  the  cus- 
tody of  cattle  for  tbe  purpose  of  depasturing 
the  same,  although  without  compensation 
from  the  general  owner,  is  liable  for  damage 
done  by  them  upon  the  cultivated  lands  of 
another.  Laftin  v.  SvoboOa,  87  Neb.  368  (56 
N.  W.  1049). 

 Liability  for  loss  of  or  injuries  to 

animals. 

12.  (1905.)  Where  one  agrees  to  herd 
and  care  for  cattle  during  a  period  of  three 
years  and  agrees  to  pay  the  other  a  "Just  re- 
muneration" for  all  catUe  lost  from  neglect 
on  his  part,  such  term  means  the  remunera- 
tion which  the  plaintiff  would  be  justly  en- 
titled to  under  the  law  for  the  loss  of  bis 
cattle  by  the  defendant's  negligence,  and 
this  is  tbe  value  of  the  cattle  lost.  Mattern 
V.  McCarthy,  73  Neb.  228  (102  N.  W.  468). 

13.  (1890.)  Where  there  Is  no  expreu 
contract  as  to  the  kind  of  feed  and  degree 
of  care  to  be  given  by  one  who  takes  cattle 
to  keep  through  the  winter,  he  is  bound  to 
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proTtde  reasonable  and  ordioary  feed  for 
Mach  stock  and  to  use  reaaonable  and  ordi- 
nary care  to  protect  them  from  Injury;  bnt 
where  a  number  of  such  cattle  die  while  In 
charge  of  the  bailee  and  the  bailee  states 
that  fact  to  the  owner,  thereby  accounting 
for  the  cattle,  the  burden  of  proof  of  negli- 
gence is  upon  the  owner.  Cattand  v.  Nic1u>la, 
30  Neb.  532  (46  N.  W.  631). 

14.  (1895.)  In  an  action  to  recover  for 
the  pasturage  of  cattle,  where  defendant 
claims  damages  caused  by  lmpro[>er  care  of 
the  cattle,  fUlnre  to  provide  sufficient  water 
supply.  Instructions  given  held  to  properly 
state  the  law.  ahafer  v.  Brigga,  46  Neb.  446 
(64  N.  W.  1079). 

 Actions  for  Iobb. 

15.  (1890.)  Where  one  contracts  to  win- 
ter 125  head  of  cattle,  and  49  head  die  and 
the  others  become  very  thin  and  weak,  and 
there  Is  other  evidence  of  neglect,  a  finding 
of  want  of  proper  care  Is  sustained.  CalJand 
V.  yichoU.  30  Neb.  532  (46  N.  W.  631). 

16.  (1893.)  In  a  suit  for  balance  due  on 
account  of  pasturing  cattle,  the  defendant 
pleaded  (a)  settlement;  (&)  counter-claim 
tor  damages  sustained  by  loss  of  and  injury 
to  cattle  on  account  of  plalntifTs  negligence. 
The  instructions  of  the  court  to  the  Jury  on 
the  subject  of  the  defenses  of  setlement  and 
counter-claim  approved  and  set  out  at  length 
Id  the  opinion.  Loomer  v.  Thomaa,  38  Neb. 
S77  (56  N.  W.  978). 

17.  (1905.)  When  the  contract  of  an  agis- 
ter Is  for  the  care  and  feeding  of  a  particu- 
lar herd  of  cattle,  evidence  descriptive  of  the 
herd  is  admissible  without  special  reference 
to  the  subject  in  the  pleading.  Darr  v. 
Donovan.  73  Neb.  424  (102  N.  W.  1012). 

Itlens. 

Priority  of  lien  of  mortgage  over  agister's 

lien,  see  Chattel  Mortgages,  81126-128, 

18.  (1887.)  The  act  of  the  council  and 
house  of  representatives  of  the  late  territory 
of  Nebraska,  entitled  "An  act  to  provide  for 
liens  upon  live  stock  for  their  keeping,"  ap- 
proved February  18,  1867,  examined,  and 
field  not  to  give  a  lien  upon  live  stock  for 
their  keeping  superior  to  the  Hen  of  a  pre- 
viously executed,  delivered,  and  recorded 
mortgage  thereon.  State  Bank  of  Nebraska 
V.  Lowe.  22  Neb.  68  (33  N.  "W.  482). 

19.  (1891.)  When  a  person  furnishes  feed 
anil  takes  care  of  live  stock  under  a  contract 
with  the  owner  thereof,  such  person  has  a 
Hen  upon  such  stock  for  their  keeping,  and 


the  owner  cannot  lawfully  obtain  possession 
of  the  same  by  legal  process  until  he  has 
paid  or  tendered  the  amount  due  for  their 
feed  and  care.  Gates  v.  Parrott,  31  Neb.  581 
(48  N.  W.  387);  (1892)  Krotl  v.  Ernest,  34 
Neb.  482  (51  N.  W.  1032) ;  (1897)  Weber 
Bros.  V.  Whetstone,  53  Neb.  371  (73  N.  W. 
696). 

20.  (1891.)  A  lien  for  the  keeping  of 
cattle  does  not  attach  by  virtue  of  a  contract 
with  an  agent  of  mortgagee  of  cattle,  where 
the  mortgage  is  invalid.  Oates  v.  Parrott. 
31  Neb.  581  (48  N.  W.  387). 

21.  (1892.)  The  voluntary  surrender  of 
the  possession  of  the  stock  by  the  agister 
releases  the  lien.  Kroll  v.  Bmst,  34  Neb. 
482  (51  N.  W.  1032). 

22.  (1892.)  While  the  lien  of  an  agister 
may  be  waived^  held,  that  a  finding  that  de- 
fendant did  not  aurrender  the  stock  was 
sustained  by  the  evidence.  KroU  v,  Ernst, 
34  Neb.  482  (  51  N.  W.  1032). 

23.  (1797.)  The  taking  by  the  owner  of 
live  stock  from  the  possession  of  his  agister 
without  the  latter's  consent  does  not  divest 
hla  lien.  Weber  Bros.  v.  Whetstone,  53  Neb. 
371  (73  N.  W.  695). 

24  (1897.)  If  a  lien  exists  against  live 
stock  for  Its  feed  and  care  a  purchaser  of 
such  stock  is  charged  with  notice  of  such 
lien.  That  he  purchased  such  stock  for 
value  without  actual  notice  of  such  lien  af- 
fords him  not  protection  against  the  same. 
We6er  Bros.  v.  WhetstonCf  63  Neb.  371  (73 
N.  W.  695). 

25.  (1897.)  One  feeding  and  caring  for 
live  stock  pursuant  to  a  contract  with  tho 
owner  has  a  Hen  on  the  stock  to  secure  the 
claim  for  feed  and  care  Weber  v.  Whet- 
stone, 63  Neb.  371  (73  N.  W.  695). 

26.  (1901.)  One  who  receivw  a  flock  of 
sheep  for  care  or  pasturage  uoder  an  agree- 
ment whereby  he  Is  to  receive  a  share  of  the 
wool  and  of  the  increase  as  his  compensa- 
tion, is  within  the  provisions  of  section  28, 
article  1,  chapter  4,  Compiled  Statutes,  creat 
Ing  an  agister's  lien  for  the  "contract  price." 
Schrandt  v.  Young,  62  Neb.  254  (86  N.  W. 
1085). 

27.  (1902.)  Whether  a  bailor  of  cattle 
has  acquiesced  in  an  agister  proceeding  to 
foreclose  his  lien  by  other  than  statutory 
methods  Is  a  question  for  the  jury.  Hale  v. 
Council  BIu/T*  Savings  Bank,  66  Neb.  692, 
694  (94  N.  W.  983). 

28.  (1902.)     The    statute   creating  tbe 
agister's  lien.  Is  remedial  In  its  nature,  and 
should  be  liberally  construed  for  the  pur- 
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pose  of  effeetuatlDg  its  object.  Becker  v. 
Brovm,  66  Neb.  264  (91  N.  W.  178). 

29.  (Id02.)  ETidCDce  examined,  and  Aeld 
to  uphold  the  agister's  Uens  contended  tor 
by  the  defendants  in  error  in  his  action. 
Becker  v.  Brovm,  66  Neb.  264  (91  N.  W. 
178). 

30.  (1902.)  An  agister's  lien  will  not,  as 
between  the  parties,  or  as  to  third  persons 
having  notice,  be  lost  by  change  of  possee* 
Blon  not  inconsistent  with  it,  and  not  under 
such  circumstances  as  to  indicate  an  intent 
to  waive,  relinquish  or  abandon  It.  Becker 
V.  Brown,  66  Neb.  264  (91  N.  W.  178). 

31.  (1902.)  Under  the  statute  of  this  state, 
an  agister's  lien  is  Inferior  to  that  of  a  prior 
valid  chattel  mortgage,  properly  of  record, 
but  is  superior  to  a  mortgage  executed  after 
it  has  attached  and  while  the  proi>erty  is  In 
the  possession  of  the  agister.  Becker  v. 
Brown,  66  Neb.  264  (91  N.  W.  178). 

32.  (1902.)  An  agister  may,  under  elr^ 
cumstances  having  no  tendency  to  injure 
any  third  person,  adopt,  with  the  consent 
or  acquiescence  of  his  bailor,  other  means 
than  statutory  foreclosure  for  the  satisfac- 
tion of  bis  hen.  In  such  a  case  a  Junior 
lienholder  has  no  ground  for  complaint  it 
the  means  adopted  do  not  injure  or  imiierll 
his  Interests.  Dale  v.  Council  BHIfe  Havinga 
Bank,  66  Neb.  692,  694  (94  N.  W.  983). 

33.  (1902.)  Although,  In  ordinary  cases, 
an  agister's  remedy  is  exclusively  that  which 
Is  provided  by  statute,  there  is  no  reason 
why  this  method  may  not  be  departed  from, 
with  the  preference  and  consent  of  the  par^ 
ties  Interested;  and  in  the  case  at  bar  It  Is 
held  that  the  question  whether  such  consent 
was  given  was  one  of  fact,  which  should 
have  been  left  to  the  determination  of  the 
jury.  Dale  v.  Council  Bluffs  Savings  Bank, 
65  Neb.  692  (91  N.  W.  626). 

Hire  and  use. 

34.  (1888.)  In  an  action  to  recover  from 
a  bailee  ot  a  team  of  horses,  hired  from 
plaintiff,  for  Injuries  to  the  team  by  reason 

of  driving  the  same  Into  a  barb  wire  fence, 
there  being  no  evidence  connecting  plaintiff 
with  the  existence  of  the  fence,  an  instruc- 
tion tending  to  excuse  or  Justify  defendant 
because  of  the  existence  ot  the  fence  in  the 
road,  properly  refused.  Floaten  v.  Ferrell, 
24  Neb.  347  (38  N.  W.  732). 

85.  (1888).  Upon  the  trial  of  an  action 
to  recover  for  Injuries  to  a  team  hired  by 
defendant,  it  is  within  the  discretion  of  the 
court  to  give  or  withhold  from  the  Jury 


questions  or  special  flndlngs  of  fact  Floaten 
V.  Ferrell,  24  Neb.  347  (38  N.  W.  732). 

36.  (1896.)  The  hirer  of  a  team  is  liable 
to  the  owner  for  want  of  ordinary  care  in 
the  use  of  the  team.  Prunell  v.  Minor,  49 
Neb.  655  (68  N.  W.  942). 

37.  (1896.)  Evidence  showing  that  de- 
fendant hired  a  team  of  horses  of  plalntut 
to  work  on  a  farm,  that  the  team  was  ih 
good  condition  when  taken,  but  for  want  of 
care  became  greatly  run  down  and  very  poor, 
sustains  a  finding  awarded  by  the  Jury. 
Prunell  v.  Minor,  49  Neb.  666  (68  N.  W. 
942). 

Bunning  at  large. 
 What  constitutes. 

38.  (1892.)  When  a  dog  leaves  the  own- 
er's premises  or  goes  upon  the  public  road, 
no  one  having  control  ot  him  being  near,  he 
is  running  at  large  within  the  meaning  of 
the  statute.  Nehr  v.  State,  36  Neb.  638  (63 
N.  W.  573;  17  L.  R.  A.  771). 

380.  (1907.)  A  dog  is  not  running  at 
large  within  the  meaning  of  section  20.  art 
1,  Comp.  St  1906,  when  he  is  within  calling 
distance  and  sight  of  the  owner's  family 
and  under  their  control.  Brown  v.  GroKam, 
80  Neb.  281  (114  N.  W.  163). 

39.  (1896.)  A  bull  Which  has  escaped 
from  the  premises  of  his  owner,  and  brolieii 
into  the  pasture  ot  another  person  who  con- 
sents that  he  may  remain  there  over  niglit, 
during  which  time  he  killed  the  horse  of  a 
third  person,  was  running  at  targe  In  the 
night-time  within  the  meaning  of  section  li 
article  3,  chapter  2,  Compiled  Statutes.  1893; 
Duggan  v.  Howen,  43  Neb.  277  (61  N.  W. 
622). 

  Duty  and  liability  of  owner. 

40.  (1892.)  It  is  the  duty  of  the  owner 
to  place  upon  the  neck  of  his  dog  "a  good 
and  sufficient  collar  with  a  metallic  plate 
thereon,  on  which  shall  be  plainly  inscribed 
the  name  of  the  owner."  It  a  dog  is  found 
running  at  large  without  such  collar,  no 
action  can  be  maintained  for  killing  the  dog- 
A'eftr  V.  State,  35  Neb.  638  (53  N.  W.  5S9; 
17  L.  R.  A.  771). 

41.  (1902.)  An  action  will  not  lie  in  thiB 
state  for  damages  done  by  cattle,  mules, 
swine  or  sheep  ranging  at  large  upon  un- 
cultivated land.  But  the  driving  of  such 
animals  upon  wild  land  is  an  actlonaUe 
wrong.  Meyers  v.  Menter,  63  Neb.  427  (88 
N.  W.  662). 
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■  .  —  Mcflit«nin^  horses. 

42.  (1904.)  One  whoae  sole  fault  Is  the 
permitting  of  young  hogs  of  60  to  100  pounds 
w^t  to  go  at  large  upon  his  own  premises, 
so  that  they  wander  across  the  highway  to 
a  neighbor's  cornfield,  and  In  mnning  back 
frighten  a  passer's  horse,  is  not  liable  for 
tnjuries  to  the  passer's  equipage  and  person 
produced  by  such  fright.  Heitt  v.  Jacoby,  71 
Neb.  39S  (98  N.  W.  10S8). 

43.  (1904.)  Act  of  February  2S,  laws 
1875,  page  190,  entitled  "An  act  to  restrain 
sbeep  and  swine  from  running  at  large  in 
the  sUte  of  Nebraska,"  held  to  have  no  rela- 
tion to  the  protection  of  users  of  highways 
against  unoonflned  hogs.  Heiat  v.  Jaooby,  71 
Neb.  39S  (98  N.  W.  1058). 

— . —  Killing  animals  at  large. 

44.  (1892.)  A  dog  that  peralstenUy  as- 
sails people  passing  along  a  public  road  In 
a  threatening  manner  is  a  nuisance,  and  may 
be  killed  by  any  person  so  assailed  Ifehr  v. 
State,  35  Neb.  638  (S3  N.  W.  689;  17  L.  R.  A. 
771). 

45.  (1892.)  In  this  state  a  dog  has  a 
money  value  which  the  owner  may  recover 
from  one  who  wroi^:fnlly  and  unlawfully 

kills  his  dog.   Nehr  v.  State,  35  Neb.  638 
(63  N.  W.  589;  17  L.  R.  A.  771). 

45a.  (1907.)  Where  a  jury  is  instructed 
that  the  burden  ol  proof  was  upon  the  plain- 
tiff to  show  that  defendant  wrongfully  killed 

the  ptalntiff's  dog,  the  word  "wrongful"  is 
presumed  to  be  used  in  its  legal,  and  not  Its 
ethical,  sense.  Brown  v.  Graham,  80  Neb. 
281  (114  N.  W.  153). 

45b.  (1907.)  Evidence  'examined,  and 
fonnd  to  support  the  Instruction  of  the  court 
that  no  person  has  a  right  to  kill  a  dog  for 
past  and  finished  misconduct  of  the  dog  so 
l^illed.  Brovm  v.  Oraham,  80  Neb.  281  (114 
N.  W.  163). 

Personal  injuries. 

Liability  of  employer  for  injuries  to  em- 
ploye by  vicious  horse,  see  Master  and  Serv- 
ant, 11 91.  92. 

46.  (1883.)  It  is  negligence  and  want  of 
ordinary  care  for  a  person  to  keep  a  Ttcious 
bun  or  other  dangerous-  animal  insecurely 
fastened,  upon  his  own  premises  at  a 
place  where  other  persons  are  known  to  go, 
whether  they  have  a  right  to  go  there  or  not. 
ffltddM  V.  Moore,  14  Neb.  84  (16  N.  W.  326; 
46  Am.  Rep.  98). 

47.  (1883.)  Where  the  owner  of  a  bull, 
that  Is  known  to  be  vicious,  caused  it  to  be 
lariated  upon  a  tract  of  unlnclosed  land  near 

4  W 


a  neighborhood  road,  not  a  highway,  and  the 
bull  attacks  and  kiils  an  old  man  who  Is 
passing  along  the  road,  the  owner  of  the  bull 
is  liable  for  the  death,  In  an  action  by  an 
administrator.  OHdden  v.  Moore,  14  Neb.  84 
(16  N.  W.  326;  46  Am.  Rep.  98). 

48.  (1890.)  Evidence  in  an  action  to  re- 
cover for  injuries  sustained  by  reason  of  a 
bite  by  a  wolf  harbored  by  defendants,  held 
to  sustain  a  verdict  for  plaintiff.  Manger  v. 
Shtpman,  30  Neb.  362  (46  N.  W.  627). 

49.  (1891.)  Where  an  action  is  brought 
for  mischief  done  to  the  person  or  personal 
property  of  another  by  animals  mantuetip 
naturcB,  such  as  horses,  oxen,  cows,  sheep, 
swine,  and  the  like,  the  owner  must  be 
shown  to  have  had  notice  of  their  vlciousness 
before  he  can  be  charged,  because  such  ani- 
mals are  not  by  nature  fierce  or  dangerous, 
and  such  notice  must  be  alleged  In  the  decla- 
ration. Durrell  v.  Johnaon,  31  Neb.  796  (48 
N.  W.  890). 

60.  (1893.)  Where  a  master,  a  corpora- 
tion, furnished  a  horse  for  the  use  of 
its  servant  in  the  line  of  his  employment, 
wherein  said  horse  injured  the  servant,  the 
Jury  were  properly  instructed  that  even  If 
they  should  find  the  horse  was  vicious  and 
dangenius,  still  that  the  plaintiff  could  not 
recover  unless  the  Jury  further  found  from 
the  testimony  that  the  master,  throus^  its 
managers  or  officers,  knew,  or  by  the  exercise 
of  proper  care  and  diligence  might  have 
known  of  the  vicious  and  dangerous  charac- 
ter of  the  horse.  Hammond  Companjf  v. 
Johnton,  38  Neb.  244  (56  N.  W.  967). 

51.  (1896.)  In  a  suit  against  the  owner 
of  a  runaway  team  which  collided  with  plain- 
tiffs carriage,  a  finding  that  defendant  was 
not  guilty  of  negligence  was  sustained  by 
the  evidence.  Mitter  v.  Strivens,  48  Neb.  468 
(67  N.  W.  468). 

62.  (1903.)  An  employer's  act  of  unbrid- 
ling, in  emnectlon  with  the  driver,  a  mare 
theretofore  always  gentle  and  tractable,  and 
putting  on  her  a  halter,  and  then  leaving  her 
ordinary  driver  to  lead  her  to  a  feed-box  to 
eat,  and  doing  this  In  front  of  a  tent  on  the 
state  fair  grounds  without  unhitching  her 
from  a  wagon,  to  which  she  was  attached, 
there  being  nothing  in  the  surroundings  ap- 
parently calculated  to  frighten  the  mare,  was 
not  negligent  nor  creating  any  liability  of 
the  employer,  although  immediately  after  she 
became  unmanageable,  and  ran  over  the 
driver  and  fatally  injured  him.  Fifer  v. 
Burch,  68  Neb.  217  (94  N.  W.  107). 
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Injuries  to  other  animabL 

53.  (1886.)  Wher«  the  owner  of  horses 
is  negligent  through  his  servant,  a  herder, 
and  the  horses  escape  and  run  upon  an- 
other's land  where  they  are  Injured  by  being 
run  by  dogs,  the  owner  of  the  dogs  Is  not 
liable  for  the  damage;  the  owner  of  the 
horses  being  negligent  in  permitting  them 
to  escape  from  his  control.  Cook  v.  Pickret, 
20  Neb.  433  (30  N.  W.  421). 

54.  (1896.)  Where  a  hull  has  escaped 
from  his  owner  and  broken  into  the  pasture 
of  another  person  who  consents  that  he  re- 
main there  over  night,  the  negligence  of  the 
owner  of  the  pasture  in  so  permitting  the 
bull  to  remain  tbere  is  no  defense,  for  the 
owner  of  the  animal,  to  an  action  by  a  third 
person  for  the  value  of  a  horse  killed  while 
rl^tfully  in  the  pasture.  Duggan  v.  Han- 
ten.  43  Neb.  277  (61  N.  W.  622). 

65.  (1908.)  In  av  action  based  on  the 
provltions  of  section  18,  article  1  of  chi^ter 
4  of  the  Compiled  Statutee,  against  a  county 
to  recover  damages  alleged  to  have  been  sus- 
tained by  reason  of  the  loss  of  sheep  killed 
by  dogs,  the  plaintiff  must  allege  that  the 
county  hoard,  by  resolution  spread  at  large 
upon  the  records  of  its  proceedings.  Imposed 
the  proper  tax,  and  provided  the  manner  and 
conditions  of  payment  to  persona  making 
claims  againat  the  fund  created  ttiereby. 
M<^nlUmgh  v.  Colfax  County,  A  Unof.  643 
(95  N.  W.  29). 

55a.  (1904.)  Incompetent  queatlona  as  to 
effect  of  doga  worrying  hogs  not  prejudicial 
error  where  evidence  tends  to  abow  death 
from  a  broken  shoulder  and  bruiaes  to  in- 
ternal organs.  Kemp  v.'Briard,  6  Unof.  409 
(98  N.  W.  1048). 

66.  (1907.)  Section  4  of  the  act  of  1877 
(Comp.  St.,  ch.  4,  art.  I,  sec  20)  was  In- 
tended to  give  protection  to  sheep  and  those 
domestic  animals  wblch  are  ordinarily  the 
prey  of  dogs;  and  not  to  give  the  owner  of 
one  of  the  participants  in  a  dog  flgbt  the 
right  to  kill  the  other  dog.  Brown  v.  0ra> 
ham,  80  Neb.  281  (114  N.  W.  163). 

Estrays  and  toespasslng  animals. 

Liability  of  railroads  for  Injuries  to  tres- 
paaaers,  see  Railroad*,  i$  331-374. 

Priority  of  mortgage  over  Hen  for  damages 
for  trespass,  see  Chattel  Mortgages,  §§  129, 
130. 

—  ■  —  Statutory  provlsiona,  and  effect  aa 

to  remedy. 

57.  (1898.1  The  remedy  afforded  by  the 
herd  law  (Comp.  St,  ch.  2,  art.  3)  to  one  In- 


jured by  treapaasing  uilmals  Is  not  an  ex- 
clusive on&  Lorance  v.  AiHyer,  57  Neb.  266 
(77  N.  W.  765). 

58.  (1898.)  The  herd  law  (Comp.  St. 
1897,  ch.  2.  art  3)  was  not  enacted  to  do 
away  with  the  common-law  liability  of  the 
owners  of  stock  for  damages  and  treapaaseb 
committed  by  them.  Lorance  v.  Hillyer,  57 
Neb.  266  (77  N.  W.  755);  (1903)  fiandoB  v. 
Gross,  67  Neb.  266  (93  N.  W.  223). 

69.    (1898.)    If  the  common-law  rule  has 

been  modified  by  the  herd  law  at  all,  the 
extent  of  the  modification  is  to  limit  the  lia- 
bility of  the  owner  of  trespassing  animals  to 
damages  committed  by  them  upon  cultivated 
lands.  Lorance  v.  HiUj/er,  57  Neb.  266  (77 
N.  W.  755). 

60.  (1898.)  The  object  of  the  herd  law 
(Comp.  St,  ch.  2,  art.  3)  was  to  give  one 
Injured  by  animals  trespassing  upon  hla  cul- 
tivated lands  the  right  to  take  poasesaton  of 
such  animals.  Invest  him  with  a  lien  thereon, 
and  the  right  to  hold  auch  animals  until  his 
damages  were  adjusted.  Lorance  v.  Hillyer, 
57  Neb.  266  (77  N.  W.  755). 

 Liability  for  treapaMera  in  generaL 

61.  (1880.)  The  common  taw  fixing  a  Ut- 
bill^  for  trespass  of  animal  upon  lands  of 

another  Is  not  applicable  to  wild  and  un- 
cultivated lands  of  this  state.  Delano  v. 
ErHckaon,  10  Neb.  492  (6  N.  W.  600;  35 
Am.  St  Rep.  487). 

62.  (1880.)  An  action  in  the  nature  of 
trespass  for  damages  committed  by  the  sheep 
and  cattle  of  defendant,  by  pasturing  on  the 
uninclosed  uncultivated  prairie  land,  ot 
which  the  plaintiff  was  lessee  of  the  owner, 
cannot  be  maintained.  Delaney  v.  Erickton. 
10  Neb.  492  (6  N.  W.  600;  35  Am.  Rep.  487. 
[Limited.  12  Neb.  271;  37  Neb.  368.] 

63.  (1881.)  While  the  owner  of  domestic 
animals  may  lawfully  permit  them  to  wander 
upon  and  depasture  the  uninclosed,  unculti- 
vated lands  of  others,  he  has  not  right  to 
drive  them  there  without  the  owner's  per- 
mission, and  if  he  do  so  he  is  answerable  for 
whatever  damages  they  may  do  while  there- 
Delaney  v.  Errickton,  11  Neb.  638  (10  N.  W. 
451). 

64.  (1885.)  Where  A  purchased  of  B  w 
enclosed  pasture,  paying  therefor  an  extra 
price,  the  consideration  for  such  extra  price 
being  that  A  might  turn  hfa  stock  into  such 
pasture  and  thereby  avoid  the  expense  and 
trouble  of  having  to  herd  his  stock,  whli^ 
was  fully  understood  by  B,  and  where  tbe 
stock  were  turned  Into  the  field,  and  con- 


Digitized  by 


165 


ANIMALS. 


tliuied  to  mil  there  until  tbe  paatnnge  vas 
eaten  ap,  B  residing  upon  the  premises  and 

In  a  position  where  he  could  knoir  of  any 
damage  being  done  by  the  stock,  and  where 
he  had  cribbed  hia  corn  on  the  premiaee  and 
within  the  indosure  in  which  the  stock  were 
permitted  to  run,  but  A  bad  no  knowledge 
of  the  existence  of  the  crib  of  corn,'  and 
wbeie  A's  stock,  without  his  knowledse,  ate 
and  destroyed  the  corn,  held,  that  A  would 
DOt  be  liable  for  such  damages  and  that 
there  was  no  question  of  negligence  on  his 
l«rt  to  submit  to  a  trial  Jury-  Bolme»  v. 
Irwin,  18  Neb.  313  (26  N.  W.  8S4). 

65.  (1886.)  There  is  no  statutory  pro- 
vision for  adding  damages  claimed  after  the 
aerrlce  of  notice  on  the  owner  of  stock  taken 
up  under  the  herd  law.  Alien  v.  Van  0«- 
trmd,  19  Neb.  578  (27  N.  W.  648). 

66.  (1893.)  Where  there  la  no  actual  en- 
closure and  it  18  sought  to  bring  lands  with- 
in the  proTlBlons  of  sections  8,  chapter  2, 
article  3,  of  the  Compiled  Statutes,  there 
most  be  a  strip  plowed  anmnd  such  land  at 
least  one  rod  in  width;  and  two  farrows 
plowed  a  rod  from  each  other  is  not  a  com- 
ptianee  with  the  statute.  Brown  v.  Sylvea- 
ter,  37  Neb.  870  (66  N.  W.  709). 

67.  (1893.)  When  eatUe  trespass  upon 
the  unenclosed  land  of  another  party  and 
destroy  the  hay  stacked  thereon,  the  owner 

may  recover  the  ralue  of  tbe  property  de- 
stroyed but  will  have  no  lien  on  the  stock 
vhlch  destroyed  tbe  same.  Brown  v.  8yl- 
vetter  37  Neb.  870  (66  N.  W.  709). 

68.  (1893.)  Qwere.  Whether  cattle  whtdi 
hare  strayed  between  tbe  20th  of  October  and 
the  1st  day  of  April  are  not  subject  to  the 
proTlslons  of  the  estray  law.  Brown  v.  Syh 
vester,  37  Neb.  870  (56  N.  W.  709). 

69.  (1895.)  The  herd  law  (Comp.  St,  ch. 
2.  art  3)  is  applicable  to  cultivated  lands 
within  the  limits  of  cities  ot  the  metropolitan 
class,  notwithstanding  the  charter  of  such 
cities  granting  power  to  the  mayor  and  coun- 
cil by  ordinance  to  provide  for  Impounding 
animals  running  at  large.  lAngonner  v.  Am- 
Mer.  44  Neb.  316  (62  N.  W.  486). 

70.  (1898.)  A  city  lot  on  which  are 
planted  fruit  trees  is  cultivated  land,  within 
tbe  meaning  of  section  8  of  the  herd  law. 
Lormee  v.  ffUIyer,  67  Neb.  266  (77  N.  W. 
755). 

71.  (1898.)  At  common  law  every  one 
vas  liable  for  injuries  committed  by  his 
cattle  while  trespassing  upon  tbe  lands  of 


otheiB.  Lorance  v.  Billyer,  67  Neb.  266  (77 
N.  W.  766). 

72.  (1903.)  The  owner  of  a  ranch  is  not 
In  possession  of  an  estray  running  with  the 
cattle  of  his  lessee  upon  the  ranch,  when 
such  cattle  are  in  the  Immediate  charge  of 
the  lessee's  servant  Painter  v.  State,  70 
Neb.  136  (97  N.  W.  235). 

78.  (1906.)  Several  owners  ot  animals 
who  have  constituted  of  tbem  a  common 
or  Joint  herd  are  Jointly  liable  for  trespasses 
committed  by  such  herd.  Wilaon  v.  White, 

77  Neb.  361  (108  N.  W.  367). 

 Nature  of  remedy  of  takw-up. 

74.   (1822.)   The  remedy  for  trespass  by 

live  stock  upon  cultivated  lands,  by  Im- 
pounding, notice  to  the  owner,  arbitration, 
eta,  as  provided  by  the  act  of  March  8,  1871, 
Is  a  cumulative  and  not  an  exclusive  remedy. 
Keith  V.  Tilford,  12  Neb.  271  (11  N.  W.  316). 

 Lien  of  taker-np. 

76.  (1882.)  A  person  taking  up  stock  for 
treqjtasa  upon  cultivated  lands  under  the  pro? 
visions  of  the  herd  lavr  of  1871,  acquires  no 
lien  upon  such  stock  unless  he  comply  sub* 
stantlally  with  the  provisions  of  the  act  by 
serving  notice  and  selecting  an  arbitrator. 
Bucher  v.  Wagoner,  13  Neb.  424  (14  N.  W. 
160):  (1885)  Deirlu  v.  Wielaoe  18  Neb.  176 
(24  N.  W.  728);  (1892)  Ban$e(m  v.  Bur- 
mood,  35  Neb.  604  (63  N.  W.  871);  (1896) 
man  V.  Bain,  47  Neb.  914  (66  N.  W.  1013). 

76.  (1887).  The  act  of  the  council  and 
house  of  representatives  of  the  lata  territory 
of  Nebraska,  entitled  "An  act  to  provide  for 
liens  upon  live  stock  for  their  keeping," 
approved  February  18,  1867,  does  not  give  a 
Men  upon  live  stock  for  their  keep  superior 
to  the  Hen  of  a  previously  executed,  deliv- 
ered, and  recorded  mortgage  thereon.  State 
Bank  of  Nebraska  v.  Lowe,  22  Neb.  68  (33 
N.  W-  482). 

77.  (1893.)  The  owner  of  land  upon 
which  growing  crops  are  destroyed  by  tres- 
passing cattle  that  are  in  the  custody  of  a 
depasturer  is  not  confined  to  the  Hen  pro- 
vided by  statute,  but  may  maintain  an  action 
for  damages.  Laflin  v.  avol>oda,  37  Neb.'  368 
(55  N.  W.  1049). 

78.  (1885.)  Where  the  taker-up  of  tres- 
passing stock,  u[»n  the  application  of  the 
owner  to  do  so,  refuses  to  appoint  an  arbi- 
trator for  the  purpose  of  ascertaining  the 
damage  dime,  after  an  arbitrator  has  been 
selected  upon  the  part  of  the  owner,  but  de- 
mands the  payment  of  a  epeclfic  sum  of 
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money,  he  thereby  loses  his  right  to  the 
possesBioQ  of  the  stock,  and  the  owner  may 
maintain  replevin  therefor.  Deirks  v.  Wie- 
lage,  18  Neb.  176  (24  N.  W.  728). 

— -       Kotlce  to  owner. 

79.  (1877.)  It  Is  the  duty  of  a  party  tak- 
ing up  stock,  under  the  provtelons  of  an  act 
for  a  general  herd  law  to  protect  cultivated 
lands  from  trespass  of  stock,  to  give  notice 
to  the  owner  of  such  stock  within  a  reason- 
able time  after  Uklng  up  the  same.  As  to 
what  Is  a  reasonable  time  must  be  deter- 
mined by  the  circumstances  of  each  case. 
Haggard  v.  Wallen,  6  Neb.  271. 

80.  w881.)  An  agreement  to  arbitrate  a 
claim  for  damages  done  by  a  hog  to  a  corn 
crop,  is  a  waiver  of  notice  of  such  claim. 
ahroal  V.  Allen,  12  Neb.  109  (10  N.  W.  651). 

81.  (1881.)  Where  it  is  shown  that  the 
owner  of  a  hog,  that  Is  held  by  another  for 
damages  done  by  it  to  a  crop  of  com,  had 
actual  notice  of  the  claim  for  damages,  and, 
also,  that  the  parties  had  agreed  to  arbitrate 
the  same,  the  taker<up  Is  not  required  to  give 
notice  that  he  has  the  hog  and  holds  it  for 
the  damage  done  to  him.  ■Shroaf  v.  Allen,  12 
Neb.  109  (10  N.  W.  551). 

82.  (1886.)  Where  stock  is  taken  up  un- 
der the  herd  law  and  notice  served  on  the 
owner,  he  has  forty-eight  hours  after  receiv- 
ing the  notlw  to  pay  the  damages  and  costs 
and  take  the  stock  away.  Allen  v.  Tan  0«- 
trand,  19  Neb.  678  (27  N.  W.  642). 

83.  (1892.)  The  party  taking  up  stock 
must  give  notice  to  the  owner  thereof  within 
a  reasonable  time  after  the  same  Is  taken 
up.  Hamcom  v.  Burmood,  36  Neb.  504  (63 
N.  W.  371). 

84.  (1896.)  The  question  of  the  reason- 
ableness of  the  notice  required  to  be  given 
the  owner  of  stock  taken  up,  if  known,  is 
generally  one  of  fact  depending  upon  the  cir- 
cumstances of  the  particular  case.  Sloan  v. 
Bain,  47  Neb.  914  (66  N.  W.  1013). 

 Dttty  and  UabUity  of  taker-up. 

86.  (1895.)  A  person  who  takes  up  tres- 
passing animals  and  holds  possession  under 
the  lierd  law  is  liable  for  damages  resulting 
from  negligence  in  caring  for  them.  Rich- 
ardson V.  Halstead,  44  Neb.  606  (62  N.  W. 
1077). 

86.  (1895.)  A  person  who  takes  up  tres- 
passing animals  and  holds  possession  under 

the  herd  law  must  feed,  water,  and  care  for 
them;  but  he  Is  only  required  to  exercise 
such  care  as  would  be  exercised  by  a  per- 
son of  ordinary  prudence  under  the  circum- 


stances. Richardson  v.  Halstead,  44  Neb. 
(62  N.  W.  1077). 

-    Bight  to  castrate. 

87.  (1882.)  The  title  of  an  act  regulatine 
the  herding  and  driving  of  stock  is  not  sufll- 
clent  to  include  a  provision  authori^ng  re- 
covery of  damages  for  castration  of  anbnals. 
Ives  u.  Norria,  13  Neb.  252  (13  N.  W.  276). 

Arbitration  of  claim  tor  damas«B- 

88.  (1877.)  The  object  of  the  provision 
for  arbitration  la  to  afTord  a  speedy  and  in- 
expensive mode  of  ascertaining  the  damage 
sustained  by  trespass  of  stock  upon  culti- 
vated lands.  Courts  construe  proceedings  of 
this  kind  with  great  liberality  in  all  matters 
except  as  to  the  Jurisdiction.  Haggard  v. 
Wallen,  6  Neb.  271. 

89.  (1894.)  The  provlsfona  of  sections 
991-995  of  the  code  of  civil  procedure  are 
not  applicable  to  awards  made  under  article 
3,  chapter  2,  Compiled  Statutes,  1893.  Holuh 
V.  Mitchell.  42  Neb.  389  (60  N.  W.  596). 

90.  (1896.)  The  authority  of  arbitrators 
appointed  under  the  herd  law  Is  merely  to 
appraise  the  damages  and  costs  sustained  by 
the  land-owner,  and,  therefore,  any  right  of 
action  which  may  accrue  to  the  owner  of  the 
stock  by  reason  of  the  former's  negligence  in 
keeping  the  same  is  not  barred  by  the  fact 
that  the  statutory  arbitration  was  had  and 
damages  assessed  and  paid.  Richardson  v. 
Halstead,  44  Neb.  606  (62  N.  W.  1077). 

91.  (1903.)  A  mortgagee  of  cattle  can- 
not. In  a  proceeding  under  the  herd  law,  be 
bound  by  an  awanl  made  without  giving  him 
a  bearing  or  an  opportunity  to  be  heard. 
Notice  to  the  owner  of  cattle  in  such  a  pro- 
ceeding Is  not  notice  to  the  mortgagee.  Ooff 
V.  Byers  Bros,  d  Co.,  70  Neb.  1  (96  N.  W. 
1037). 

92.  (1908.)  The  remedy  by  distress  un- 
der article  3,  chapter  2,  Compiled  Statutes,  Is 
given  to  enforce,  in  a  summary  manner,  a 
claim  for  damages  against  the  owner  of  cat- 
tle who  Is  charged  with  the  duty  of  keeping 
them  oft  tbe  cultivated  lands  of  others.  A 
mortgagee,  without  possession,  is  not  an 
owner  within  the  meaning  of  the  statute. 
Goff  V.  Byers  Bros,  d  Co.,  70  Neb.  1  (96  N. 
W.  1037). 

93.  (1903.)  Under  the  provisions  of  the 
herd  law,  "the  object  of  the  provision  for 
arbitrating  Is  to  afford  a  speedy  and  Inex- 
pensive mode  of  ascertaining  the  damages 
sustained  by  trespass  of  stock  upon  culti- 
vated lands.  Courts  construe  proceedings  of 
'his  kind  with  great  liberality  in  all  matters 
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except  as  to  the  Jurisdiction."  Randall  v. 
Gross,  67  Neb.  255  (93  N.  W.  223). 

■        Beplevin  of  animals  by  owner. 

94.  (1881.)  A  tender  of  the  amount 
claimed  for  anfmate  taken  up  under  the  herd 
law  mnst  be  made  before  an  action  of  re- 
plevin to  recover  possession  of  the  animal 
may  be  brought  Shroaf  v.  A.llen,  12  Neb. 
109  (ION.  W.  551). 

95.  (1881.)  In  an  action  of  replevin  of  a 
h3g  that  was  taken  up  by  defendant  as  tres* 

passing  in  his  com  fleid.  the  defendant  may 
latroduce  evidence  to  show  that  the  parties 
hAd  agreed  to  arbitrate,  and  that  on  tue  ap- 
pointed day  defendant's  arbitrator  came  but 
plaintirs  did  not  Shroaf  v.  Allen,  12  Neb. 
109  (10  N.  W.  551). 

96.  (1886.)  When  one  takes  up  stock  un- 
der the  herd  law  and  serves  the  required 
notice  and  the  damages  claimed,  but  twenty- 
four  hours  later  demands  additional  dam- 
ages, which  is  refused,  he  does  not  wrong- 
rally  detain  the  stock  when,  before  replevin 
is  brought,  he  notifies  the  owner  to  take  the 
stock  at  the  damages  first  claimed.  Allen  v. 
7m  Oitrana,  19  Neb.  678  (27  N.  W.  642). 

97.  (1903.)  The  owner  of  trespassing 
animals  which  have  been  taken  up  under  the 
provlBionB  of  Compiled  Statutes,  chapter  2, 
article  3,  section  3,  Jn  determining  the 
amount  of  the  tender,  acts  at  his  i>erll.  ^  For, 
it  the  damages  are  shown  to  exceed  the 
amount  tendered  he  will  fall  in  his  action. 
MUllitter  V.  Wrede,  6  Unof.  82  (97  N.  W. 
318). 

98.  (1903.)  Where  the  taker-np  of  tres- 
paning  stock  under  the  provisions  of  section 
3,  article  3.  chapter  2.  of  the  Ccmplled  Stat- 
utes, commonly  called  the  "Herd  Law."  by 
his  notice  u^kes  an  Illegal  demand  on  the 
owner  as  a  condition  for  Its  delivery,  the 
owner  may  refuse  to  comply  with  such  Ille- 
gal denuAd,  tedder  payment  of  the  amount 
of  damages  done  by  such  stock,  and  main- 
tain replevin  to  recover  its  possession.  Mo- 
AUiiter  V.  Wrede,  5  Xluof.  82  (97  N.  W.  318). 

-  Aetlonfl  for  damages,  natnre  of. 

99.  (1903.)  Sections  3,  4,  5,  and  6.  arti- 
cle 3,  chapter  2,  Compiled  Statutes,  entitled 
the  "Herd  Law"  provide  a  reasonable  method 
of  procedure  in  the  nature  of  an  action  in 
rem  agatnst  tresspassing  stock,  and  that  pro- 
ceedings under  these  sections  are  not  In  con- 
flict with  constitutional  guaranties.  Randall 
V.  Oron,  67  Neb.  266  (93  N.  W.  223). 

tu 


  Actions,  Jurisdiction. 

100.  (1885.)  Under  the  provisions  of  the 
herd  law  of  Nebraska,  when  proof  of  damage 
and  the  service  of  notice  as  provided  by  that 
law  Is  filed  with  a  Justice  of  the  peace,  by 
the  taker-up  of  stock,  the  Issuance  and  serv- 
ice of  summons  are  not  necessary  to  give 
the  Justice  jurisdiction  to  issue  execution. 
Holmes  v.  Irwin,  17  Neb.  99  (22  N.  W.  124, 
347). 

101.  (1885.)  When  Jurisdiction  under  the 
herd  law  is  acquired,  the  fact  that  the  jus- 
tice of  the  peace  renders  an  illegal  and  void 
"judgment"  will  not  destroy  such  jurisdic- 
tion, and  the  issuance  of  the  execution  and 
sale  of  the  property  will  not  be  held  to  be 
void.  Holmet  v.  Irwin,  17  Neb.  99  (22  N.  W. 
124,  347). 

102.  (1903.)  In  proceedings  under  the 
herd  law,  the  filing  of  a  notice  and  proof  of 
damages  with  a  Justice  of  the  peace  is  sufB- 
clent  to  give  blm  Jurisdiction,  without  the 
issuuice  and  service  of  a  summons.  Ranaall 
V.  Oro««,  67  Neb.  265  (93  N.  W.  223). 

■  Actions,  petition. 

103.  (1902.)  A  petition  which  states  that 
the  defendant,  with  his  cattle,  broke  and  en- 
tered upon  plaintltTs  premises,  and  injured 
and  destroyed  property  thereon,  charges  a 
willful  trespass,  and  Is  good  against  a  gen- 
eral demurrer.  Meyers  v.  Menter,  63  Neb. 
427  (88  N.  W.  662). 

 —  Actions,  damages, 

104.  (1898.)  An  instruction  la  an  action 
for  damages  to  a  growing  crop  of  com  by 
trespassing  animals,  ttiat  charges  the  Jury 
the  measure  of  damages  Is  the  market  value 
at  the  time  the  damage  was  done,  less  an 
amount  claimed  by  defendant,  Is  erroneous 
as  ambiguous.  Stewart  v.  Demming,  54  Neb. 
7  (74  N.  W.  266). 

i   i     Actions,  evidence. 

105.  (1880.)  In  an  action  for  damages 
from  trespassing  cattle  on  open  and  wild 

land,  brought  by  a  lessee,  It  is  error  to  admit 
as  evidence  a  letterpress  copy  of  letter  writ- 
ten by  an  agent  of  the  lessor  to  his  principal, 
concerning  the  leasing  of  the  lands  to  plain- 
tiff. Delaney  v.  Errickwn.  10  Neb.  492  (G 
N.  W.  600;  35  Am.  Rep.  487). 

105a.  ( 1881. )  In  an  action  to  recover 
damages  for  grain  In  the  field  destroyed  by 
defendant's  hogs,  where  there  was  evidence 
that  other  hogs  than  those  of  defendant  com- 
mitted a  portion  of  the  injury,  but  no  proof 
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»  to  the  proportion  thereof  oommitted  hy 
defendant's  hogs,  a  Terdlct  for  only  25  cents 
cannot  be  said  to  be  against  the  weight  of 
the  evldeQce.  BlaneharS  v.  Loge$,  11  Neb. 
4«0  (9  N.  W.  568). 

10S^.  (1882.)  'Vfrher^  In  an  action  for 
trespass,  evidence  of  the  destruction  of  a 
field  of  com  by  a  herd  of  about  six  hundred 
cattle,  witnesses  recognized  the  brand  and 
ear  marks  of  the  defendants  on  about  two 
hundred  of  the  cattle  of  the  herd,  it  to  prima 
facte  erldence  for  plaintiff.  Keith  A  Barton 
r.  TiJford,  12  Neb.  271  (11  N.  W.  315). 

106.  (1883.)  Where  the  evidence  only 
shows  a  threat  by  defendant  to  shoot  plain- 
tiff's stock  If  not  kept  at  home,  and  plain- 
tilTs  colt  was  found  injured  on  defendant's 
premises,  a  finding  tor  defendant  will  not  be 
set  aside.  Bolar  v.  WiUtam*,  14  Neb.  386 
UB  N.  W.  7W). 

Exhibition  of  a  nuisance. 

107.  (1907.)  The  exhlbiUon  of  a  staUion 
on  the  public  streets  of  a  city  or  Tillage  may 
be  declared  a  nuisance  by  the  municipal  an* 
thorities  and  punished  as  such.  Btate  v. 
lams,  78  Neb.  678  (111  N.  W.  6(»4). 

Pounds. 

108.  (1898.)  Where  a  Tillage  ordinance 
provides  for  impounding  animals  found  run- 
ning at  large,  and  fixes  certain  fees  which 
must  be  paid  before  the  animal  will  be  re- 
leased, no  lien  Is  created  for  any  fees  or 
charges  not  indnded  within  those  spedfled. 
Martin  v.  FoXtz,  64  Neb.  162  (74  N.  W.  418). 

Sale, of  dlaeased  »n<w**i« 

109.  (1891.)  A  sale  of  hogs  to  come  with- 
in section  76  of  the  criminal  code,  making  It 
unlawful  to  sell  diseased  animals,  must  be 
made  with  knowledge,  or  such  notice  as  to 
Impute  knowledge  of  the  fact  of  an  Infection 
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of  the  hogs.   Btrylcer  v.  CroM,  83  Neb.  (M 

(50 N.  W.  1132). 

110.  (1891.)  Under  section  76  of  the 
criminal  code,  (Compiled  Statutes,  the  aw  of 
the  words  "contagions  or  Infections"  in  die 
statute  is  belloTed  to  have  been  intended  to 
describe  one  disease,  and  not  distinctive  dlfr 
eases.  Btryker  v.  Orane,  88  Neb.  690  (GO  N. 
W.  1132). 

111.  (1906.)  Section  18,  chapter  4,  arti- 
cle 1,  Compiled  Statutes,  enacting  a  penaltr 
for  selling  glandered  horses  or  permitting 
them  to  run  at  large,  was  not  suirarseded  or 
repealed  by  a  subsequent  act  to  prevent  the 
importation,  selling  or  permitting  to  run  at 
large  of  any  domestic  animal  afflicted  with  t 
eonta«lonB  diaeaae,  bdng  secthms  3174  to 
8177  of  said  statutes,  the  latter  being  general 
in  Its  terms,  while  the  former  has  a  fecial 
and  iMutlcnlar  object  Oanham,  v.  Bnugmu, 
77  Neb.  436  (109  N.  W.  733). 

ANNEXATION. 
Of  flztnres.  see  Fixture*,  ||  4-10. 
Of  territory  to  county,  see  OounMe*,  I  SO. 
Of  territory  to  cities,  see  Jfunicipol  Cor- 
poratian,  1141-60. 

ANSWER. 
In  partlonlar  proceedings,  s«e  Speetjie 
Topics. 

Bffect  as  appearance,  see  Appearance. 
In  general,  see  Pleading,  IIL 
In  equity,  see  JPflwity,  {  81. 
In  quo   warranto,   see   Quo  Warranto, 
II27-S4. 

ANTENUPTIAL  AORBEMENTS. 
See  Sueband  ana  wife.  If  2^24. 

ANTI-TRUST  LAWS. 
Sea  ifonopolies. 
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APPEAL  AND  ERROR. 

ANALYSIS. 

I.  VATUBB  AVD  VOItM  07  BEXEDT. 
Bight  of  XVTiBW,  SI  1-3. 
Statntory  pnrMons,  II  4»  B- 
CroH-Kppflftls,  fiS  6,  7. 
Proper  mode  of  review,  S|  8-16. 

 I«gal  actlonB,  SI  17-21. 

 Equitable  actions,  88  22-28. 

 Probate  proceed)"  -.  H  29-33. 

Bmiitant  domain  proceeding*,  1 84. 

 Habeas  corpus  proooeding,  8135-87. 

 Kandamos  procMding,  S8  38,  39. 

 Proceedings  to  vacate  judgmento,  SI  40-40. 

Section  between  remedies,  ||  48,  4^ 

 Necessity,  IS  45-47. 

 Effect  of  filing  transcript,  8|48,  49. 

_J  EfCeet  of  flllnff  petition  in  error,  5SSO-6S. 

Tftttog  writ  of  error  on  dismissal  of  appeal,  ||  68,  5^ 

H.  J>XOISION  BEVIEWABLE. 

Courts  and  other  tribunals  subject  to  review. 

Secretary  of  sUte,  8B6. 

Coonty  board,  II 56,  57. 

District  judge  at  chambers,  1 68. 

County  court,  |  60. 
Hatore  of  subject-matter. 

Jurisdiction  of  trial  court,  S50a. 

Probata  prooeadlnga,  160. 

JMvoree  actions,  1 61. 

Orders  In  receivership,  (60. 

Smallest  of  damages  in  tort  actions,  SI  63-66. 
(0)  Finality  of  determination. 

Heeesslty  of  final  determination,  51  67-70. 

What  are  final  orders  or  judgments,  91 71-75. 

 Interlocutory  orders  In  general,  SS  76-80. 

JTudgment  for  costs,  18  81-86. 

 Taxation  of  costs,  81 87,  88. 

 Injunction,  8  80. 

 Dissolving  or  modifying  Injunction,  88  90-99. 

,  ^Dlscha^lng  or  denying  attachment,  IS  100-108. 

 Quashing  service  of  process,  88  103-106. 

Opoping  or  vacating  judgment,  ||  106-108. 
Betting  aside  execution,  S  109. 
——Confirming  or  setting  aside  sale,  11110-118. 

 Motions  to  dismiss,  88113-116. 

 notions  for  default,  S3  116,  117. 

BoUngs  on  pleadings,  SS  118-123. 

 Approval  of  bonds,  S  184. 

 Granting  new  trial,  IS  186,  186. 

 Appointment  of  receiver,  SS  187-189. 

■  Intervention,  8M30-132. 

——Order  for  payment  of  money  Into  court,  1 188, 

 Alimony  allowance,  II 134,  136. 
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 Berenal  of  jneUce  of  tbe  peace  or  county  court,  H  186-139. 

 Probate  proceedingB,  fS  140-148. 

 Foreclosure  proceedings,  143-147. 

 Proceedings  In  aid  of  execution,  §  148. 

—  Partition  proceedings,  8  149. 
 Writ  of  assistance,  8150. 

(D)  Nature,  scope  and  effect  of  decision. 

Discretionary  matter,  {  151. 

Affecting  substantial  rights,  §§  153,  153. 

Ministerial  duties,  §  154. 

Matters  of  procedure,  §8  15ti,  156. 

Belating  to  costs,  §  157. 

(E)  Mode  of  rendition,  form,  and  entry  of  judgment  or  order. 

Necessity  of  formal  Judgment,  8g  158-168. 

SuflMency  of  entry,  163-165. 

—      Finding  or  memorandum,  f8  166-170. 

m.  BIGHT  OF  BEVIEW. 

(A)  Persons  entitled. 

Parties  of  record,  or  privies,  88  171-177. 
Parties  not  prejudiced,  88  178,  179. 
Interest  In  subject  matter,  §5  180-184. 

 Sureties  of  parties,  §  185. 

-r^^  Attorneys  of  parties,  1 186. 

(B)  Estoppel,  walTer,  or  agreements  affecting  right. 

Inconsistent  position  or  action  in  general,  81  187-191, 
Acquiescence  in  decision,  5?  192-107. 
Compliance  with  judgment,  8fi  198,  199. 
Acceptance  of  benefits,  §8  200-202. 
Agreements  and  stipulations,  88  203-207. 

IV.  PBBSBNTATION  AND  BESEBVATION  IN  LOWEB  OOTTBT  OF  GBOUNSS  OF 

BEVIEW. 

(A)  Issues  and  questions  in  lower  court. 

Necessity  of  presentation  in  general,  S§  208-22a 

Theory  of  cause,  88  221-825. 

Grounds  of  action  or  relief,  8S  886,  287. 

Qronnds  of  defense,  If  888-232. 

 Invalidity  of  statute,  8  233. 

 Capacity  or  right  to  sue,  §8  234,  235. 

 Defect  of  parties,  89  236,  237. 

 Statute  of  limitations,  S  238. 

Constmction  of  plea^ngs,  ^8  830-iS44. 
Construction  of  cimtraot,  {  245. 
Facts  admitted  or  not  denied,  8  246. 
Evidence  considered  without  offer,  8  247. 
Questions  In  intermediate  court,  SS  848,  849. 
(B)  Objections,  motions  and  requests,  and  rulings  thnwm. 
Necessity  in  general,  88  250-862. 
Sufficiency  in  general,  8  25S. 
Nature  and  form  of  remedy,  68  254-259. 

Trial  in  absence  of  counsel  or  witnesses  or  reporter,  8|  860-868. 
Qualification  and  selection  of  jurors,  §8  863-865. 
Trial  without  jury,  88  266,  267. 
Process,  8  268. 

"        Sufficiency  of  objection,  i  868. 
Parties,  f 8  870-272. 
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?l«ad]Ilga^  If  S73,  276. 

— —  XUlnre  to  >tat«  eanM  of  action  or  daf  ansa^  ||  879-884. 

— -  Joinder  of  cauaes,  3  285. 

 Construction  of  pleading  not  objected  to,  fit  886,  887. 

 Variance,  H  288,  288. 

AdmlMion  of  erldenee,  f 1 890-308. 
— —  Form  of  qaeatiott,  1 304. 

 ■  Siillleieacy  of  objection,  H  305-385. 

 notion  to  strike  out  answer,  H  386-880. 

Offer  of  proof  on  exclusion  of  erldence,  ||  881-8^ 

Qtialiflcation  of  witnesses,  S  343. 

Stipulation,  §344. 

Misconduct  of  counsel,  345-351. 

Instructions,  368-366. 

Verdict  and  findings,  ||  367-368. 

Dismissal,  {363. 

Judgment,  §S  364-366. 

Vacation  or  modiflcatlon  of  Judgment,  {  367. 
Judicial  sale,  H  368-373. 
Motion  to  retax  costs,  |{  374-377. 
Objections  in  Intemwdlate  court,  C|  378-884. 
Bequest  for  instructions,  {1885-393. 
Bequest  for  findings,  {  304. 
Bequest  for  Judgment,  {{  395,  396. 
(O  Exertions. 

NeceMlty  in  ganmnO,  {(  387,  398. 
Bnfllciency  in  general,  (|  399,  400. 
Discretionary  matters,  1 401. 

Motions  and  rulings  tbereon  in  gMisral,  {{408-408. 
Bulings  as  to  parties,  {  406. 
Bulings  as'to  pleadings,  {f  407-413. 
Continnaace  granted  or  denied,  {  414. 
Evidence  admitted  <«>  excluded,  |{  415-417. 
— —  8nfllcl«nc7  of  exceptions,  {{418,  419. 
B^rt  of  referee,  { 480. 

Submission  of  issues  and  special  findings,  |{  481,  488. 

Direction  of  verdict,  §423. 

Instructions  given  or  refused,  §§  494-432. 

-■   ■■■  Numbering  and  endorsement  and  filing  of  instmctlons,  {{ 438-488. 

 Bufflciency  of  exooptiim,  {1439-458. 

Misconduct  of  counsel,  §{  454-456. 
Judgment  or  findings,  §§  457,  468. 
Bullng  on  motion  for  new  trial,  §|  450-461. 
Dedalons  of  intermediate  courts,  {{468-464. 
(I>)  Motion  tor  new  trial. 

KeoeMity  In  general,  ({  465-477. 
Bnffloiency  In  general,  {{ 478,  479. 
necessity  for  review  on  appeal,  {{480-488. 
Summary  proceedings,  9  484. 
Equitable  actions,  {{485-487. 
Beview  of  suffleienoy  of  pleadings,  {{  488-498. 
B«view  of  rulings  on  motimiB,  {{  499-501. 
Beview  of  rulings  as  to  admission  of  evidence,  {{  609-506. 
Bieview  of  snffloieney  of  evidence,  |{  607-609. 
Berlew  of  ruling  on  petition  of  intervention,  §610. 
Beview  of  instructions  given  or  refused,  S8S11,  512. 
Beview  of  sufficiency  of  findings  of  court  or  referee,  {{  613-615. 
Be^view  of  ruling  on  motion  to  vacate  confirmation  of  nla,  {  616. 
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Bevl«w  of  deolslcnu  of  Intermediate  courts  or  bodies,  S|  517-5ML 

NeeeMity  of  timely  motion,  SS  B25,  626. 

Joint  motion,  S§  587-531. 

Separate  motlona  by  copartles,  §  532. 

SUtament  of  grounda,  and  asslgnmenta  of  error,  » 533-541. 

 Competency  and  eelectlon  of  jorora,  {  542. 

 Bnllnga  on  pleadings,  |S  6^,  644. 

 Admission  or  exclusion  of  evidence  SS545-65a 

 Instmcttons,  8?  561-563. 

 Directing  or  refusing  to  direct  verdict,  {|564,  565. 

 Assessment  of  damagss,  H  566-571. 

 Verdict,  18  672-579. 

Veeesalty  of  ruling  on  motloL,  |  580. 
AffldavltB  supporting  motion,  8  581. 

V.  SA&TXES. 

Nocessary  parties  in  general,  88  688-684. 

 Boviev  of  Joint  Judgment,  88  585-693. 

AppeUants  or  plaintiffs  in  error,  88  694,  596. 

Separate  proceedings  by  one  or  more  oopartles,  81596,  597, 
Jnterrention  or  addition  of  new  partlas,  8  698. 
Deatb,  88  599-601. 

DefMts  and  objoctions  and  valver,  81 608-605. 

VI.  BBQUIStTES  AITO  PBOCEEDZNOS  FOB  XBASBTOB  OT  CAUSE. 

(A)  Time  of  taking  proceedings. 
Taking  appeal,  88  606^10. 

 Beriew  on  error  when  appeal  taken  too  late,  f|611,  6ia 

Bringing  prooeedings  in  error,  88  613-68a 
Oo»™wiw«ment  of  period  of  limitation,  88  621-685. 

 Street  of  motion  for  new  trial,  6S  626-630. 

Computation  of  time  limited,  88  631,  638. 
Bxcuses  for  delay,  8S  633-639. 
Extension  of  time. 

—Judicial  authority,  SS  640-644. 
Consent  of  parties,  88  646-647. 
CO)  PatltiUm  In  error. 

Necessity,  81  648,  649. 

Designation  of  parties,  S  650. 

Signature  and  verification,  88  651,  668. 

Amendment,  88653-655. 
(0)  Bonds  or  other  securities. 

Veeesslty,  18  656-669. 

Amount  or  penalty,  88  660-668. 

-  Fixing  of  amount,  88  663-665. 

Sureties,  88  666-668. 

Execution,  $8  660. 

Time  for  famishing,  S  670. 

Amendment,  88  671-676. 

Eitect  of  InsmfBciency,  SS  677,  678. 
iP}  Notice  of  appeal  and  summons. 

Necessity  and  suffldenoy  xa  notice,  S8  679-681, 

Necessity  of  summons,  SS  688-684. 

Time  for  Issuanoe  of  summons,  8  686. 

Authority  to  serve,  SS686,  667. 

Sufficiency  of  service,  §§688-681. 

■  Publication,  §692. 

Effect  of  failure  to  serve,  8S693,  694. 

Waiver  of  summons  or  defects  therein,  H  696,  696. 
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 Authority  of  uttomey,  11697-701. 

(B)  Appearance. 

Effect  of  appearance,  1 70S. 

Vn.  BXTBCT  OT  TAAKSFEIt  07  CAUSE  OB  PBOOEEDIHCKr  THEBEITOB. 
Jurisdiction  acquired  by  appellate  court 

— —  Over  person  of  appellant  or  plaintiff  in  error,  ||  703-709. 
 Over  subject  matter,  IS  710-712. 

VXU.  8UPBB8BDEAS  OB  STAY  07  PBOCEEDUTOS. 


Judgments  whi^  may  be  superseded,  H  713,  714. 
Operation  of  appeal  or  writ  of  error  in  general,  11716-780. 
Fixing  conditlonii  of  bond,  H  7a0a,  720b. 
Operation  of  supersedeas  bond,  (8  721-78& 

 Sufficiency  of  bond,  S|  727-729. 

Qnallflcatlons  of  sureties,  §  720a. 
Additional  ox  new  security,  S730. 
Approral  of  boUO,  1 7S0a. 
Allowance  by  court,  S{  730b-733. 

Proceeding  in  cause  upon  giving  security  for  restitution,  ||  734,  736. 


X3C  BXOOBD  AND  PBOOBBDlHaB  VOT  IV  BECOBD. 
<A)  Hatters  which  should  be  contained  In  record. 

Tribunal  where  proceedings  were  had,  SI  736,  737. 
Jurisdiction  of  lower  court,  SI  788,  789. 
Bules  of  lower  court,  1740. 
Docket  of  lower  court,  1 741. 

Contents  of  record  on  former  appeal  or  in  another  oaa^  H  74fi-746. 
Examination  of  Jurors,  1746. 
Process,  |  747. 
Pleadings,  S 9  748-758. 

 Amendment  of  pleadings,  ||759-76S. 

Xotions,  »763r766. 

Proceedings  for  xemoviU  of  cause,  f  767. 

Evidence,  ||  768-788. 

 All  of  the  evidence,  IS  783-798. 

Excluded  evidence,  SI  793,  796. 
 Depositions,  81796,  707. 

Por  review  of  questions  of  fact,  9S  798-813. 
 Por  review  of  instructions,  ||  814-818. 

Pot  review  of  ruling  on  motion  fox  new  trial,  |i  819-881. 

 Por  review  on  appeal,  |S  888-886. 

Buling  on  evidence,  {  826. 
Affidavits,  IS  827-835. 
Stipulations,  |886. 

Pact  as  to  which  mistake  is  claimed,  S  887. 
Instmctions,  H  888-841. 
■Klsconduct  of  counsel,  ||  848-845. 
Allowance  of  attomey^i  fees,  S  846. 

Verdict,  {847. 

Judgment  or  final  order,  11848-868. 
Grounds  for  dedsicai,  1 869. 

Presentation  of  question  to  lower  court,  IS  860-870.  ■ 
Buling  of  court  on  objections.  If  871-878. 
Opinion  of  lower  court,  68  874-876. 
Eevlew  of  decision  of  intermediate  court,  88  876-885. 
Xatters  not  essential  to  review,  IS  886-802. 
CB)  Veoesaity  of  UU  of  exceptloui  to  brii^  matters  into  record. 
In  genmral,  ||  888-90a 
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Pbr  rtrlew  on  appeal,  fi  901. 
Evidence,  §§  002-917. 
Depositions,  §9  918,  919. 
Affldavits,  18  920-937. 
iDBtmetionS,  H  938-942. 
Motions,  its  943,  944. 
Stipulations,  H  946-947. 
Bules  of  district  court,  {948. 
Certificates,  S  940. 

Effect  of  failure  to  procure  bill,  H  960,  961. 

(C)  Contents,  making;  and  settlement  of  bill  of  exceptions. 

Nature  and  purposes  In  general,  IS  952,  953. 

Bequlsltes  and  suffleiency  in  general,  H  954-959. 

Statutory  provisions,  $  060. 

Bight  to  bill,  8  961. 

Matters  included  in  general,  8  S  962-966. 

Incorporating  evidence  at  former  trial,  8  96T. 

Incorporating  uchlblts,  88968,  969. 

Aieorporating  grounds  of  objection,  8  970. 

I>at7  of  stenographer  to  furnish  transcript,  1 971. 

Presentment  to  adverss  party,  IS  072-9S0a. 

Proposed 'amendments,  9!  981-086. 

Effect  of  failure  to  propose  amendments,  88  987,  988. 
Time  for  preparation  and  service,  88  989-1002. 

Pnsvmptions  as  to  time,  8  1003. 

 Extension  of  time,  8§  1004-1020. 

 Effect  of  delay,  69  1021-1024. 

Notice  of  presentment  for  allowance,  8  1025. 
Stipulations  as  to  allowance  or  settlement,  81 1086-1090. 
Settlement,  88  1080-1036. 

■  '  Loss  of  signature,  8  1037. 
Authority  to  settle— Referee,  8§  1038-1040. 

 Chairman  of  county  board,  8  1041. 

 Judge  of  district  court,  §  1042. 

■  ■       Trial  Judge  whose  term  has  e^dred,  8  1043. 
 Clerk  at  court,  88  1044-1062. 

 Stipulation  authorizing  clerk  to  settle,  81 1058-1068. 

Time  for  allowance  and  settlement,  1069-1061. 
-^—Commencement  of  running  of  limitation,  81 1068-1067. 

 Excuses  for  delay,  fiMOeS-1074. 

 Presumption  as  to  time,  881076-1077. 

 Effect  of  delay,  8  1078. 

Compelling  allowance  or  settlement,  8f  1070-1081. 
Consideration  of  quashed  or  defective  bUl,  81 1082-1086. 

(D)  Abstracts  of  record. 

Contents,  H  1087-1089. 

Effect  as  limltaUon  of  record,  88  1090-1093. 
(B)  Making,  form  and  requisites  of  transcripts. 

Necessity,  8l  1094-1096. 

 By  cross-appellant,  88  1097,  1098. 

Nature  and  form,  88  1099-1101. 

Contents,  98  1102,  1103. 

Substitutes,  881104,  1106. 

 Original  papers,  98  1106-llia 

Effect  of  failure  to  make  proper  transcript^  1111,  1119; 
(F)  Authentication  and  certification. 

Authentication  by  clerk,  S§  1113-1136. 
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 Sufficiency,  8  f  1 1 36- 1 1 46. 

 Alteration  of  certificates,  §1147. 

— — —  Iiow  of  authentication,  8  1 148. 

 Stipulation  as  subatltate,  §1140. 

Oartlflcate  as  to  contents  by  Jndg«  or  rsferes,  ||  1160-1153. 

 Sufficiency,  J(M154-lie5. 

Effect  of  recitals,  {  1166. 

<0)  Transmission  and  filing. 

Hecessity,  H  1167-1172a. 
Withdrawal,  9  1173. 

(H)  Defects,  objections,  amendment  and  correction. 

Effect  of  defsots^  IS  1174-117& 
Clerical  errors,  f  1177. 

Objections  and  motions  to  quash,  3S  1178-1186. 
Waiver  of  objections,  IM187-1205. 
Amendment  or  correction  in  trial  court,  §!  1206-1218. 
Amendment  or  oorrectlon  in  appellate  court,  {{  1219-1231a. 
Additional  transcript,  1 1S3S. 

Cost  of  including  unnecessary  papers,  S|  1233,  1234. 

(I)  ConcIusiTeness,  Impeachment  and  contradicting. 

Conclusiveness  of  transcript  or  bill  of  exceptions,  fl  1235-1247. 
Conclusiveness  of  oertlflcate,  S(  15248-1251. 
Conflict  In  record,  {  1252. 

Impeachment  or  contradicting,  f 1 1253-1255. 
Affidavits,  SI  1266-1260. 

(J)  QtMstlons  presented  tor  review. 

Umitation  by  scope  of  record  in  ganeralf  SI  1261-1266. 
In.  absence  of  bill  of  exceptions,  SI  1266-1284. 

ASSIOinCENT  OP  EBB0B8. 

Specification  of  errors,  SS  1286-1293. 

Error  of  law  occurring  at  trial,  IS  1894-1299. 

—  Pleadings,  SI  1300-1302. 

-^—Admission  or  exclusion  df  evidence,  ||  1303-1388a. 

 Sufficiency  of  evidence,  IS  1323-1326. 

 iBStraetions,  II  1326-1336a. 

— ^— Kisconduct  of  Jury,  1 1336. 

 Verdict,  ff  1337-1341. 

 Judgment,  Sfi  1342-1346. 

 Bnllng  on  motion  for  new  trial,  {  1347. 

Inolnding  several  errors  is  one  asslgnmsnt,  S  1348. 

 Instructions,  ||  1340-1361. 

 Bolings  on  evidence,  IS  1352-1353. 

Joint  assignments,  S  1364. 

Effect  of  failure  to  assign  particular  errors,  SI  1365-1362. 
 Sufficiency  of  pleadings,  SS  1363,  1364. 

—  Bnlings  on  evidence,  S  1365. 

—  -  Suffioienoy  of  evidence,  1 1366. 
 Instructions,  611367-1369. 

 Assessment  of  damages,  ||  1370-1372. 

 Verdict,  S  1373. 

 Porm  of  Judgment,  S  1374. 

'  Bulings  on  motion  for  new  trial,  SI  1376-1880. 

Defects  and  objections,  18  1381,  1381a. 
Wiiver  of  assignments,  1 1382. 
AlBdavits  to  support  apslgnmemts,  1 1883. 
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ZI.  BBIBFS. 

SpedflcatiozL  of  erron,  Sf  1S84-1368.  ' 

 Sufficiency,  §11388-1391. 

Points  and  argximents,  fiS  139S-1396. 
XmpxopvT  recitals,  SS  1396-1397. 

 Striking  oat  brief,  {§  1398-1400. 

Filing  and  service,  IS  1401-1404. 
lUIure  to  file  or  serve,  H  1406-1408. 
 Afflrmsnee  of  Judgment,  SS  1409-1414. 

XQ.  DISICISSAL  OB  ABANDONMENT. 

Voluntary  tHami—ni  or  withdrawal,  i  1416. 
Dismissal  on  consent,  8  1416. 
(^nnds  for  dismissal. 

 Mistake  In  form  of  remedy,  S  1417. 

——Want  of  final  Judgment,  S  1418. 

—  ■  Failure  to  preserve  question  for  review.  Si  1410-1424. 
 Defect  of  partiss,  SS  1495,  1426. 

 FoUure  to  take  proceedings  in  time,  SS  1427-1433. 

 Defect  in  appeal  bond,  SS  1434,  1435. 

 Defects  reUtlng  to  r«cord,  SS  1436-1444. 

 Failore  to  prosecute  proceedings,  SS  1446-1447. 

Bevlew  unnecessary  or  ineffectual,  §S  1448-1452, 

 Waiver  of  objections,  SS  1453-1466. 

Motion  to  dismiss, 

 Notice,  SS14d7,  1458. 

 Question  considered,  SS  1460-14680. 

Abandonment,  8S  1464,  1466. 

XOX  DOCKETS  AND  CALENDABS. 

Order  of  causes,  fiS  1466,  1467. 

XZV.  EEASIHG  AND  BXEEABINa. 
In  general,  1 1468. 

Effect  of  failure  to  appear,  §S  1468,  147a 
Arguments  of  counsel,  §  1471. 
Beheailng,  SS  1472,  1473. 

 Motions,  SS  1474-1476. 

 Grounds,  SS  1477-1479. 

—Hearing  on  application,  S  1480. 

 Effect  of  a^Ucation  as  stay  of  proceedings,  SS  1481,  1481a. 

ZV.  BBVIEW. 

(A)  Scope  and  extent  In  general. 

Matters  considered  In  determining  questions,  SS  1482,  1482b. 
Instruction  not  complained  of  as  law  of  case,  S  1483. 
Questions  considered  in  general,  S  1484. 

'   Hatters  not  necessary  to  decision,  S  1485. 

— —  Appeal  by  portion  only  of  the  parties,  S  I486. 
Tlieory  and  grounds  of  decision  of  lower  court,  §6  1487,  1488b. 

—  Questions  arising  subsequent  to  decision,  S  1489. 
Extent  of  review  dependent  on  mode  of  review,  SS  140&-1484, 
Nature  of  decision  appealed  from,  SS  1495,  1496. 

 Default  Judgment,  S  1407. 

(B)  Interlocutory,  collateral  and  supplemental  proceedings. 

On  appeal  from  final  decision,  8S  1408-1501. 
On  appeal  from  order  made  after  Judgment,  f  f  1602,  1603. 
(P)  Parties  entitled  to  allege  error. 
Appellee,  S  1504. 

Joint  party  not  appealing,  §  1505. 

Error  affecting  only  coparty,  SS  1506-1508. 

78 


Digitized  by 


APPEAL  AND  ERROR. 


Srtoppel  to  all6g«  error,  §  1509. 

—     Error  committed  or  Invited  by  {Mtrty  complaining,  ||  lBlO-1687* 

 Awnt  to  proceedings,  1538-l&4e. 

Becognitlon  of  validity  of  proceedings,  SI  1&47-1651. 

00  Amendments,  additional  proofs,  and  trial  de  novo. 

Amendment  of  proceedings  of  lower  court,  ||  1652,  1553. 
Further  pleadings,  S  1954. 
Addition  proofs,  8  1555. 

 Bef ercoice,  8  1556. 

Trial  de  novo,  H  1567-1559. 

^)  Presumptions. 

Proceedings  of  trial  court  in  general,  {{ 1560-1667. 

Burden  of  showing  error,  f§  1668-1678. 

Court  where  case  originated,  i  1579. 

Jurisdiction  of  lower  court,  SI  1580-1683. 

On  appeal  from  intermediate  court,  8§  1584-1592. 

Preliminary  and  Interlocutory  proceedings,  H  1593-1589. 

 Special  appearance,  1 1600. 

Process,  §  1601. 

Parties,  §  1602. 

Pleadings,  |S  1603-1609. 

Qnallfleatlons  of  judge,  1 1610. 

AdmiasihlUty  of  evidence,  S8  1611,  1612. 

Depositions,  8  1613. 

SufBciency  of  evidence,  8§  1614-1627. 

Instructions  given  or  refused,  $8  1628-1633. 

On  direction  of  verdict,  SS  1634-1636a. 

Conduct  of  counsel,  {  1637. 

Verdict,  S163& 

Baling  on  application  for  receiver,  S  1639. 
Special  findings  of  jury,  9  164a 
Findings  of  court  or  referee,  f 1 1641-1046. 
Judgment,  IS  1646,  1647. 
 Default,  il64& 

Proceedings  In  enforcement  of  Judgment  «r  decree,  ||  1649-1664. 
Order  grantb^  or  refusing  new  trial,  f 1 1666-1667. 
Presentation  of  question  for  review,  ||  1658,  1659. 

(S)  Discretion  of  lower  court 

Burden  of  showing  abuse  of  discretion.  18  1660,  1661. 

Knling  on  motion  for  continuance,  or  change  of  venue,  SI  1668-1667a. 

Ruling  on  petition  to  reinstate  cause,  8  1668. 

Rulings  as  to  pleadings,  S  1669. 

■  Amendments,  8§  1670-1675. 

Bulings  as  to  stipulations,  8  1676. 

BuUngs  on  examination  of  Jurors,  SS  1677-1682. 

Conduct  of  t^tal  in  gmeral,  S  1682a. 

Kullngs  on  evidence,  U  16S3-1687. 

■  Competency  of  witnesses,  §8  1688-1691. 

Order  of  proof,  88  1692,  1693. 
Exclusion  of  witness,  8  1694. 
Examination  of  witnesses,  88  1696-1698. 

 Iteadiug  questions,  IS  1699,  1700. 

•    Beopenlng  case  tor  further  testimony,  89  1701,  1702. 
Bulings  on  requests  for  special  findings,  1 1703. 
Arguments  of  counsel,  8S  1704-1706. 
Vacating  or  modifying  Judgments,  H  1707-17ia 
new  trials,  SI  1711-1715. 
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Directions  to  TeoeiTOTf  1 1716. 

Taatfttion  of  costs,  H  1717-1719. 
(G)  Questions  of  fact,  verdicts,  and  findings. 

CrediblUty  of  witnesses,  §§  1720-1723. 

Verdicts,  S§  1724-1729. 

 In  equitable  actions,  H  1730,  1731. 

 Sufficiency  of  evidence  to  support,  Sf  1782-1763. 

■■-      Oonflieting  evidence,  SI  1754-1767a. 

 Against  weight  of  evidence,  8f  1768-1776. 

 Approval  of  trial  court,  H  1777,  1778. 

 Sucesalve  verdicts,  §§1779-1782. 

Ruling  on  motion,  §§  1788-1789. 

Findings  of  court,  H  1790-1800. 

 Sufficiency  of  evidence,  H  1801-1818. 

 Conflicting  evidence,  {S  1819-1830. 

 Dedslott  on  motion  for  new  trial,  Si  1831-1840. 

Findings  of  referee,'  {{  1841-1844. 
(B)  Harmless  error. 

Prejudice  as  grounds  of  review  in  general,  i  1846. 

Error  not  afleeting  substantial  right,  SI  1840-1868. 

Errors  not  affecting  result,  IS  1869-1862. 

Errors  in  cases  of  decisions  correct  on  merits,  SI  1863-1873b> 

Presumptions  as  to  effect  of  error,  §  1874. 

Burden  to  show  prejudice  from  error,  §S  1870,  1876. 

Error  favorable  to  party  complaining,  8S  1877-1890.  ' 

Pleadings,  8S  1891-189a 

—^—Amendments,  %  1899. 

 Striking  out,  8S  1900-1902. 

 Variance,  19  1003,  1004. 

-  '      Error  cured  by  Instructions,  S  1905. 

BuUng  on  motion  for  security  for  costs,  S8  1906-1008. 

Bttling  on  application  for  continuance,  IS  1900-1011. 

Selection  and  Impaneling  of  jury,  ||  1012-1916. 

Admission  of  evidence,  |$  1016-1923. 

 Evidence  not  affecting  result,  §§  1924-1927a. 

 In  cases  tried  without  jury,  fiS  1928-1036a. 

■       Defects  supplied  or  objection  removed  subsequentiy,  IS  1937-1938. 

 Facts  otherwise  established,  §8  1940-1961a. 

 Fttcts  admitted  or  assumed,  IS  1962-1954. 

 Error  cured  by  withdrawal,  striking  out,  or  Instructions  to  juxy, 

IS  1956-1958. 
Exclusion  of  evidence,  'S  1969. 

 Ineffective  evidence,  1960-1965. 

——Exclusion  under  wrong  objection,  §{1066,  1967. 
 Facts  otherwise  established,  §$  1968-1971a. 

-  —  Error  cured  by  subsequent  admission  or  instruction  to  Joxyv 

S8  1972-1979. 

Dismissal,  nonsuit,  or  direction  of  verdict,  |S  1980,  1981. 
Instructions,  |8  1982-1906. 

.1 ,  —     Failure  to  mark  as  given  or  refused,  §|  1907-1999. 
Verdict  correct  on  the  merits,  §9  2000-2007. 

 Befusal  of  requests,  H  2008-2012. 

 Cure  by  other  instruction,  §§2013-2010. 

 Cure  by  remittitur,  IIS020,  2021. 

Submission  of  issues  or  questions  to  jury,  f  S0S8. 
Hisconduet  of  counsel,  S§  13023-2026. 
Misconduct  of  court,  SIS  2027,  2028. 
Conduct  and  deliberations  of  Jury,  §§  2020-2031. 


80 


APPEAL  AND  ERROR. 


Verdict,  H  2032-2034. 

 Special  findinga,  {{2085,  2036. 

Jndgmentj  {{8037-2038. 

 "Wrong  reason  for  correct  deciaion,  {{8040-2040. 

Xtodsion  on  motion  tor  new  trial,  {{  8048,  2044. 
(I)  Error  waived  in  appellate  court. 

Failure  to  appear,  §  2046. 

Delay  in  urging  objectlonB,  {{  2046,  2047. 

Failure  to  ui^  objections  in  brief  or  argument,  {{  2048-8052a. 
(J)  Decialona  of  Intermediate  oonrta. 

In  general,  §  2053. 
(E)  Subsequent  appeals. 

Scopit  and  extent  of  rerlev,  {{  20S4-2059. 

Former  decision  as  law  of  the  case  in  ganwal,  (|  8060-2071a. 

Questions  concluded,  {{  8078-2091.  ■ 

XVX  DSTEBMINATION  AND  mSPOSITION  OF  OAUSE. 

(A)  Decision  in  generaL 

Bemand  without  decision,  {{  8098,  2093. 

Effect  of  lack  of  jurisdiction,  {  2094. 

Consolidated  causes,  {  2095. 

Scope  of  decision,  {  2006. 

Scope  and  extent  tA  relief,  {{  2097,  2008. 

 Persons  entitled,  {{2009,  210a 

(B)  Affirmance. 

Error  not  shown,  {  8101. 

Berersal  ineffectual  or  not  beneficial,  {  2109. 

BemiBsion  of  part  of  recoTery,  {{2103-2113. 

 Beferenoe  to  determine  amonnt  of  deduction,  ({  8114^  8115. 

(C)  Modification. 

Correction  of  errors,  {{8116-8118. 

Rendering  Judgment  whleh  lower  court  should  have  tendered,  tfSHO- 
8184. 

Granting  rellrf  not  iwayed  tor  In  lower  eovt,  {8185. 
(Pi  Beversal.  * 

Error  a«  to  pounds  <tf  dedalon,  {  8186. 

Error  complained  of  by  both  parties,  {  8187. 

Berersal  as  to  one  or  more  coparties,  {{  8188-8130. 

Directing  further  proceedings  in  lower  court,  {{  8181>8187* 

Benderlng  final  judgment,  {{  2138-2141. 

Beinstatement  of  former  Tordlct,  {  2142. 

Stipulation  as  to  disposition,  of  case,  {  2143. 

Scope  and  effect  of  reversal,  {|  8144,  8146. 

Bight  of  appeUant  to  restitution,  {{8146-8149; 

 Compelling  restitution,  {{8160-8155. 

(E)  Bendition,  form,  and  entry  of  Judgment. 

Xbdification,  {{8166,  2167. 
(T)  Xandate  and  proceedings  in  lower  court. 

Xandate. 

 Necessity,  {2158. 

 Correction  in  lower  court,  {8159. 

l^owers  and  duties  of  lower  court 

——Further  proceedings  in  general,  gfi  2160-2165. 

^—Amendment  of  pleadings,  {{2166-2178. 

•  Compliance  with  mandate,  {{  8174-2176. 

■  Enforcement  of  compliance  by  mandamus,  {{8177,  SlTflL 

Hew  trial,  {§  2179-8182. 

 Scope  of  Issue,  {{  2183-2191a. 
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(0)  JoTlsdlotlai  and  proceeding  of  appellate  eonrt  after  remand. 
XodifloatioiL  of  Judgment,  S  2198. 

XVTL  LIABILITIES  OK  BOUDS  AND  TTNDEBTAKCNOS. 

Nature  and  construction  and  validity  of  obligation,  ||  9198^197. 
Insufficient,  void,  or  defective  bond,  9S  2198-2!204. 
Discharge  of  sureties,  §  2S0S. 

 Stipulation  for  Judgment,  S  2806. 

 Continuance  of  cause,  S  2207. 

 Alteration  of  undertaking,  ||  8808,  8809. 

 Death  of  principal,  8810-8818. 

Extent  of  lUblllty,  §S  2213,  2814. 
Accrual  or  release  of  liability. 

—  ■— Pailure  to  perfect  appeal,  S  2215. 

 Dinniasal  of  appeal.  §S  8810-2888. 

Actions. 

 Bight  of  action,  SS  2223,  2224. 

Conditions  precedent,  §12225-2289. 
 Defenses,  SS  2230-2238. 

PartieB,  S  2233. 
 Pleading,  IS  2234-8236. 

—  Limitations,  $2237. 
of  reeorersr,  II 8238,  8839. 

-Judgment,  1 8239a. 


IS 


CBOSS  RETEBENCEa. 

Review  of  matters  relating  to  particular 
matter  of  subjects,  see  spedflc  topics. 

Appeal  from  allowance  of  claim  by  city, 
see  Municipal  Corporationa,  $11070-1072. 

Appeal  from  county  court  or  Justice  of 
the  peace,  see  Justice  of  the  Peace,  11284- 
684. 

Appeal  from  probate  Jurisdiction  of  county 
court,  see  Courts,  i  147a. 

Appellate  Jurisdiction  of  district  court,  see 

Courts,  8§  151-152. 

Costs  on  appeal  or  error,  see  Costs,  SS  118- 
131. 

Decisions  and  opinions  of  supreme  court 
as  preredents  for  lower  courts,  see  Cour(<. 

88  51-114. 

Effect  of  erroneous  question  on  cross-ex- 
amination not  answered,  see  Witnesses,  1 279. 

Errors  at  trial  as  ground  for  discharge 
from  arrest,  see  Hf^eas  Corpus,  SS  21-28. 

Id  criminal  prosecutions,  see  CriminaJ 
Law,  SS  928-1155. 

Jurisdiction  of  supreme  court  in  general, 

see  Courts.  H  154-166. 

Prosecuting  error  as  appearance,  see  Ap- 
jtearance,  18  49-50. 

Review  of  award  by  arbitrators,  see  Arbi- 
tration and  Avard. 

Not  allowed  after  stay  of  execution,  see 
Execution,  88  121-124. 
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Review  of  determination  of  remonstraaw 
of  liquor  license,  see  Intoxicating  LiQMr$, 
SS  189-191. 

Review  of  ruling  on  aualiflcatlons  of 
Jurors,  see  Jury,  SS  30(^22. 

Revival  of  course  In  supreme  court,  see 
Abatement  and  Revival,  SS  69,  60. 

Right  to  Issue  writ  of  prohibition  in  aid 
of  appellate  jurisdiction,  see  Courts,  i  171. 

Use  of  deposition  on,  see  Depositions,  I  IS. 

I.    NATUBS  AND  FOBK  OF  BEIEEDT. 

Bight  of  review. 

1.  (1877.)  A  petition  for  rehearing  of 
a  cause  upon  the  ground  of  accident  or  mis- 
talie  OGcurlng  at  the  trial  is  somewhat  In  the 
nature  of  a  writ  of  error  in  fact,  and  lies 
only  to  the  same  court  in  which  the  Judg- 
ment was  given  to  examine  its  own  record 
and  rectify  error.  If  any  exist  Morritt  v. 
Taylor,  6  Neb.  236. 

2.  (1885.)  Under  the  constitution  of 
1875.  a  party  may  as  a  right  have  a  cause 
reviewed  either  by  appeal  or  on  error  in 
the  court  of  last  resort,  and  the  legislature 
has  no  authority  to  impose  a  penalty  of  five 
per  cent,  upon  the  affirmance  of  the  Judg- 
ment. Moore  Cozine  v.  Berron,  17  Neb. 
703  (24  N.  W.  451). 

3.  (1896.)  The  right  of  review,  either  by 
error  or  appeal,  is  granted  by  the  constitu- 
tion, and  the  legislature  has  zm  authority  to 
Impose  a  penalty  of  five  per  cent  upon  the 
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Effirmance  of  a  Judgment,  Oohum  v,  Wat- 
to*.  48  Neb.  257  (67  N.  W.  171). 

Statutory  prorislons. 

4.  (1876.)  The  act  of  March  3,  1873, 
granting  the  right  of  appeal  In  equity  causes, 

is  no!  retrospective  in  its  operations.  White 
V.  Blum.  4  Neb.  555;  Wilcox  v.  Saund€r$  4 
Neb.  5C9. 

5.  (1882.)  Appeal  act  (-Comp.  St  ch.  20, 
sec  42)  Is  coostitutlonal.  Oaaey  v.  Peebiet, 
13  Neb.  7  (12  N.  W.  840). 

Cms-appeals. 

6.  (1906.)  Under  our  former  practice  a 
party  might  talte  a  cross-appeal,  after  the 
filing  of  the  transcript  by  the  appellant,  by 
filing  a  brief  in  due  «eason  assailing  the  de- 
cree 80  tftr  as  It  affected  his  interest  Meade 
Plumbing.  Beatinff  i  Lighting  Co.  v.  Irwin, 
77  Neb.  385  (109  N.  W.  381). 

7.  (1906.)  In  appeals  In  equity  cases  one 
may  prosecute  a  cross-appeal  by  filing  his 
brief  In  due  season  assailing  the  decree  ap- 
pealed from.  Meade  Plumbtng.  Heating  A 
Lighting  Co.  v.  Irwin,  77  Neb.  39L 

Proper  mode  of  review* 
IMsmissal  for  mistake  In  form  of  remedy. 

Bee  po$t,  i  1417. 

Election  between  remedies,  see  pott, 
U  43-54. 

Mode  of  remedy  as  dependent  on  errors  to 
be  reviewed,  see  pott,  f  {  1490-1494. 

8.  (1872.)  Since  the  passage  of  the  act 
of  1867,  abolishing  distinctions  between  ac- 
tions at  law  and  suits  In  equity,  and  repeal- 
ing title  24  of  the  code  of  1866,  entitled 
"Chancery,"  no  appeal  lies  to  the  supreme 
court.  The  only  remedy  for  obtaining  a  re- 
view of  Judgments  rendered  in  the  district 
conrt.  whether  in  actions  legal  or  equitable. 
Is  by  petition  in  error.  Irwin  v.  Calhoun,  3 
Neb.  453. 

9.  (1876.)  An  appeal  from  a  judgment 
SDStaining  a  demurrer  to  a  petition,  on  the 
ground  of  misjoinder  of  causes  of  action, 
does  not  He  to  the  supreme  court.  The  rem- 
edy Is  by  petition  in  error.  Stewart  v.  Car- 
ter. 4  Neb.  564. 

10.  (1877.)  The  only  mode  Of  reviewing 
In  the  srpreme  court  the  Judgment  of  In- 
ferior courts,  and  tribunals  exercising  judi- 
cial power,  in  civil  cases.  Is  by  appeal  or 
petition  In  error,  Fuma*  v.  ITemaha  County, 
6  Neb.  367. 

11.  (1877.)  An  appeal  Is  exclusively  a 
statutory  ri^t,  and  must  be  regulated  by  the 


statute  granting  It.  Nebraska  8.  Co.  v.  Van 
Duten,  6  Neb.  160. 

12.  (1879. >  The  right  to  review  by  ap- 
peal was  unknown  to  the  common  law.  It 
is  regulated  entirely  by  statute.  State  Bank 
V.  Qreen,  8  Neb.  297. 

13.  (1897.)  A  distinction  exists  between 
an  appeal  and  a  proceeding  In  error.  West- 
ern Cornice  rf  Mfg.  Works  v.  Leavenworth. 
52  Neb.  418  (72  N.  W.  S92). 

14.  (1894.)  The  right  of  appeal  did  not 
exist  at  common  law.  This  right  is  purely  a 
statutory  one,  and  unless  expressly  conferred 
does  not  exist.  Wilcox  v.  Saunders.  4  Neb. 
569,  and  State  v.  Ensign,  11  Neb.  529.  fol- 
lowed. State  V.  Bethoa,  43  Neb.  451  (61 
Neb.  678). 

15.  (1903.)  The  question  whether  a  party 
is  entitled  to  a  Jury  trial  upon  an  issue  pre- 
sented by  his  pleading  cannot  be  determined 
upon  appeal,  but  must  be  presented  by  peti- 
tion In  error.  Day  A  Freea  Lumber  Co.  v. 
Bixby,  4  Unof.  154  (93  N.  W.  688). 

16.  (1904.)  A  final  order  by  a  district 
court  rendered  upon  appeal  from  an  order  of 
a  TlUage  board,  granting  or  refusing  a  li- 
cense to  sell  Intoxicating  liquors,  is  not  re- 
viewable upon  appeal  by  this  court.  Halver- 
ttadt  V.  Berger,  72  Neb.  462  (100  N.  W.  394). 

 Legal  actions. 

17.  (1872.)  A  Judgment  rendered  in  an 
action  at  law,  during  the  prosecution  of 
which  in  the  district  court  no  exception  was 
taken  to  any  ruling,  cannot  be  brought  to 
the  supreme  court  by  appeal,  and  there  tried 
de  novo.   Robertson  v.  Hall,  2  Neb.  17. 

18.  (1879.)  The  supreme  court  can  re- 
view an  action  at  law  only  by  proceedings  In 
error.  Roade  v.  Dunbar.  9  Neb.  95  ( 1  N.  W. 
346);  (1882)  State,  ex  rel.  Miller,  v.  Lancas- 
ter County,  13  Neb.  223  (13  N.  W.  212); 
(1894)  Prentice  Brownstone  Co,  v.  King,  39 
Neb.  816  (58  N.  W.  277);  (1896)  State, 
ex  rel.  McMullen,  v.  Affholder,  44  Neb.  497 
(62  N.  W.  871);  (1896)  Campbell  v.  F.  tt 
M.  Bank  of  Elk  Creek.  49  Neb.  143  (68  N. 
W.  344);  (1898)  Nebraska  Wesleyan  Univer- 
sity V.  Craig.  54  Neb.  173  (74  N.  W.  605); 
(1898)  Lowe  V.  Biley,  67  Neb.  252  (77  N.  W. 
768);  (1899)  Cary  v.  Kearney  Nat  Bank,  59 
Neb.  169  (80  N.  W.  484);  (1902)  Van  Doren 
V.  Empkie-Shugart  Co.,  2  Unof.  818  (90  N.  W. 
220). 

19.  (1898.)  Plaintiff  cannot  appeal  to  the 
supreme  court  from  a  dismissal  of  his  peti- 
tion for  false  imprisonment  rendered  because 
of  a  failure  to  state  a  cause  of  action,  the 
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remedy  being  by  petition  in  error.  ColUru 
V.  City  of  OmoAo,  B6  Neb.  208  (76  N.  W. 
657). 

20.  (1S99.)  An  appeal  from  an  order  or 
judgment  ot  the  district  court  In  a  law  ac- 
tion does  not  inveat  the  supreme  court  with 
jurisdiction  -of  the  cause.  Hayden  v.  Bale, 
57  Neb.  349  (77  N.  W.  733):  (1899)  Gary 
V.  Kearney  Nat.  Bank,  69  Neb.  169  (80  N. 
W.  484);  (1901)  Uecker  .v.  Magdam,  62 
Neb.  618  (87  N.  W.  344);  (1903)  Ewingt 
V.  Hofflne,  67  Neb.  26  (93  N.  W.  186). 

21.  (1901.)  Where  a  Judgment  has  been 
rendered  in  the  district  court  in  a  suit 
brought  by  a  depositor  against  the  receiver 
of  a  state  bank,  such  Judgment  cannot  be  re- 
viewed In  the  supreme  couri  on  appeaL 
Error  proceedings  is  the  exclusive  remedy. 
State  V.  Bloomfleld  State  Bank,  1  Unof.  624 
(95  N.  W.  790). 

-■  Equitable  actions. 
Effect  of  failure  to  file  petition  in  error 
within  time  for  perfecting  appeal,  see  po$t, 
$606. 

22.  Appeal  Is  not  an  exclusive  remedy  in 
equity  cases.  In  such  cases  the  decree  of 
the  district  court  may  be  reviewed  by  the 
supreme  court,  either  upon  error  or  by  ap- 
peal. (1876)  White  v.  Blum,  4  Neb.  666; 
(1889)  Smith  V.  Oibaon,  26  Neb.  611  (41  N. 
W.  360);  {1902}  •  Btmnard  V.  Duncan,  65 
Neb.  179  (90  N.  W.  947). 

23.  (1877.)  Where  a  demurrer  to  a  peti- 
tion in  a  suit  in  equity  is  sustained  in  the 
district  court,  the  cause  m^y  be  taken  by  ap- 
peal to  the  supreme  court.  Arnold  v.  Baker, 
6  Neb.  134.  {Btewart  v.  Carter,  4  Neb.  564; 
distinguished.) 

24.  (1877.)  An  appeal  will  lie  to  the  su- 
preme court  from  the  final  Judgment  of  the 
district  court,  in  an  action  brought  to  set 
aside  a  judgment  of  a  justice  of  the  peace, 
and  to  obtain  a  new  trial.  Horn  v.  Queen, 
6  Neb.  472. 

26.  (1882.)  Appeal  lies  from  Judgment 
making  Injunction  perpetual  that  subjects  se- 
curities for  payment  of  a  debt  not  due. 
Crowell  V.  Soracek,  12  Neb.  622  (12  N. 
W.  99). 

26.  (1889.)  An  action  at  law,  or  a  final 
order  In  any  special  proceeding  therein,  can 

be  reviewed  only  on  error;  but  an  action  in 
equity,  or  any  special  proceeding  therein  In 
the  nature  of  a  final  order,  may  be  reviewed 
on  appeal.  Morae  d  Co.  v.  Engle,  26  Neb. 
247  (41  N.  W.  1098). 


27.  (1904.)  Where  the  vile  of  an  at- 
tachment debtor  is  allowed  to  Intervene  In 
the  attachment  suit,  and  asks  to  have  the 

attachment  dissolved  as  to  the  homestead, 
as  constituting  a  cloud  thereon,  the  relief 
prayed  for  is  equitable  and  hence  appeal  lies 
from  in  order  refusing  It  National  Bank  of 
Commerce  v.  Chamberlain,  72  Neb.  469  (100 
N.  W.  943). 

28.  (1905.)  Under  the  statute  allowing 
appeals  "in  actions  in  equity,"  any  order  or 
proceeding  in  such  action  that  may  be 
brought  to  the  supreme  court  for  review  mav 
be  brought  by  appeal.  Willitma  v.  Miles.  73 
Neb.  193  (102  N.  W.  482,  105  N.  W.  181,  106 
N.  W.  769). 

 Probate  proceedings. 

Jurisdiction  to  review  Judgment  of  district 
court,  see  poMt,  160. 

29.  (1898.)  An  order  of  the  district  court 
disallowing  a  claim  against  a  decedent's  es- 
tate, on  appeal  from  the  county  court.  Is  not 
reviewable  by  appeal.  Nebratka  Wetleym 
Vniveratty  v.  Craig'*  Eetate,  64  Neb.  173  (74 
N.  W.  605). 

30.  (1901.)  Section  676  of  the  code  does 
not  give  the  right  to  have  reviewed  by  the 
supreme  court  on  "appeal"  decisions  by  a 
county  court  In  the  settlement  of  a  dece- 
dent's estate.  Whalen  v.  Kitchen.  61  Neb. 
329  (86  N.  W.  278);  (1904)  Huffman  v. 
Rhodet,  72  Neb.  67  (100  N.  W.  159). 

31.  (1901.)  Judgments  of  the  dUtrlet 
court  rendered  on  appeal  from  the  probate 

side  of  the  county  court  are  reviewable  oroly 
by  petition  In  error  and  cannot  be  reviewed 
on  appeal  by  consent  of  the  parties.  Boalei 
V.  Ferguson,  2  Unof.  172  (96  N.  W.  337). 

32.  (1902.)  An  application  to  a  district 
court  by  an  executor  or  administrator  for  li- 
cense to- sell  real  property  is  not  an  "action 
in  equity"  within  the  purview  of  section  675, 
code  of  civil  procedure.  Hence  a  final  order 
made  in  such  a  proceeding  Is  reviewable  only 
by  petition  In  error.  Poenenecker  v.  Enter 
mann,  64  Neb.  409  (89  N.  W.  1033). 

33.  (1902.)  An  action  was  brought  in 
the  county  court,  after  the  time  allowed  (or 
an  appeal  from  an  order  probating  a  will  had 
elaps^,  for  the  purpose  of  having  such  or- 
der set  aside  and  for  leave  to  present  for 
probate  an  alleged  subsequent  will  of  the 
decedent.  Held  to  be  an  equitable  action 
under  section  675  of  the  code  of  civil  pro- 
cedure, and  therefore  appealable.  Williams 
V.  Milet,  63  Neb.  869  (89  N.  W.  461). 
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 Bminent  domain  proeetcUngs. 

34.  (1897.)  Tbe  method  of  bringing  to 
the  Bopreme  court  tor  review  Judgments  of 
tbe  district  court  in  proceedings  by  railroads 
for  the  exercise  of  the  riglit  of  eminent  do- 
main is  by  petition  in  error  and  not  by  ap- 
peal. Keiraska  Loan  d  Tru*t  Co.  v.  lAncoln 
<t  B.  B.  R.  Co.,  63  Neb.  248  (73  N.  W.  646). 

 Habeas  corpus  proceeding. 

35.  (1894.)  The  proceedings  in  a  hearing 
on  habeas  corpus  may  be  reriewed  on  error; 
bnt  being  In  Its  nature  a  civil  proceeding, 
BQch  review  must  be  by  petition  in  error. 
In  re  7m  flfctever,  48  Neb.  778  (60  N.  W. 
1037). 

36.  (1904.)  The  Judgment  of  a  district 
eoart  In  a  proceeding  in  habeas  corpus  will 
not  be  reviewed  by  the  supreme  court  on  ap- 
peal.  In  re  Grea$er,  72  Neb.  612  (101  N.  W. 

235). 

37.  (1906.)  The  procedure  to  obtain  a  re- 
view in  this  court  of  a  final  erder  made  by 
a  district  court  or  Judge  in  a  proceeding  in 
habeas  corpus  must  be  such  as  is  required  to 
be  followed  for  a  like  purpose  in  civil  ac- 
tions. Sections  483  and  515  of  tbe  criminal 
code  are  not  applicable  thereto.  State  v. 
Decker,  77  Neb.  33  (108  N.  W.  157). 

'        Mandamus  proceeding. 

38.  (1882.)  A  mandamus  is  an  action  at 
law.  and  Is  revlewaible  only  on  error,  and  not 
by  appeal  State,  ex  rel.  MiUer,  v.  Lancatter 
Countv,  13  Neb.  223  (18  N.  W.  212). 

39.  (1895.)  A  judgment  in  a  mandamus 
proceeding  can  only  be  reviewed  on  error. 
6tate,  exYel.  McMvlten,  v.  Affholder,  44  Neb. 
497  (62  N.  W.  871). 

 Proceedings  to  vacate  judgments. 

40.  (1876.)  The  power  conferred  to  va- 
cate or  modify  a  court's  own  Judgments  Is 
only  that  of  farther  proceedings,  for  the 
causes  enumerated,  In  an  acttoq  after  Judg- 
ment, and  are  therefore  merely  special  pro- 
ceedings in  an  action,  and  are  not  an  origi- 
nal action,  and  therefore  not  apjMalable, 
bnt  should  be  brought  up  by  petition  fn 
error,  under  section  584  of  the  elvll  eode. 
Iter  V.  DameR.  5  Neb.  192. 

41.  (1880.)  Brror  will  lie  for  alleged  er- 
rors of  the  district  court  for  granting  a  new 
trial  on  a  petition  after  the  adjournment  of 
the  term,  on  the  ground  of  newly  discovered 
eridenee.  Krugw  v.  Adams  Hwettet  Co.,  9 
Neb.  526  (4  N.  W.  S52). 

42.  (1902.)  A  final  order  by  a  district 
court  Diade  In  a  aUtntory  praeeeding,  under 


section  602  et  $eg.  of  the  code  to  obtain  a 
new  trial  In  an  action  In  equity,  Is  not  re- 
viewable by  this  court  upon  appeal.  Broioae 
V.  Croft,  3  Unof.  133  (91  N.  W.  177). 

Election  between  remedies. 

43.  (1897.)  If  the  Judgment  which  a  liti- 
gant seeks  to  have  reviewed  In  this  court  is 
appealable  he  may  have  it  reviewed  on  ap- 
peal or  error  at  his  election.  He  may  make 
such  election  at  any  time  before  the  flnal 
submission  of  the  case  in  this  court.  He 
may  dismiss  his  appeal  and  stand  on  bis  peti- 
tion in  error,  or  vice  verea.  Chicoffo.  B.  d 
Q.  R.  Co.  V.  Cau  County,  51  Neb.  869  (  70 
N.  W.  955). 

44.  (1904.)  After  serving  and  filing  his 
brief  In  the  supreme  court,  in  which  he  pre- 
sntbs  only  questions  not  reviewable  upon  ai>- 
peal,  a  party  will  not,  ordinarily,  be  allowed 
to  delay  the  hearing,  by  abandoning  his  pro- 
ceedings in  error  and  submitting  tbe  cause 
as  upon  appeal.  Nor  will  he  be  allowed  to 
make  such  change,  except  upon  Just  terms, 
when  bis  opponent  will  be  required  to  re- 
brlef  the  case,  or  ia  otherwise  put  to  cost  or 
expense  thereby,  /(fnes  v.  Danforth,  71  Neb. 
130  (98  N.  W.  668). 

— —   ■  Necessity. 

45.  (1892.)  The  filing  of  asslgnmenU  of 
error  on  an  appeal  does  not  change  the  char^ 
acter  of  the  proceeding,  nor  constitute  an  in- 
dependent proceeding,  and  hence  the  appel- 
lant will  not  be  comftelled  to  elect  between 
the  appeal  and  proceeding  in  error.  Shiekle 
H.  d  H.  Iron  Co.  v.  Kent,  34  Neb.  568  (62 
N.  W.  286). 

46.  (1896.)  Where  the  Judgment  below 
Is  appealable,  the  party  aggrieved  may  have 
it  reviewed  by  petition  in  error  or  appeal, 
but  cannot  pursue  both  remedies.  Beatrice 
Paper  Co.  v.  BeUHt  Iron  Work*,  46  Neb.  900 
(66  N.  W.  1059). 

47.  (1904.)  A  litigant,  who  brings  to 
the  supreme  court  an  appealable  case,  can- 
not have  it  considered  both  as  an  appeal  and 
as  a  proceeding  In  error,  Jones  v.  Dan- 
forth, 71  Neb.  130  (98  N.  W.  668). 

Effect  of  filing  transcript. 

48.  (1904.)  If,  in  an  appealable  case,  a 
transcript  of  the  proceedings  in  the  district 
court  la  duly  filed  In  the  supreme  court,  and 
all  proceedings  taken  necessary  to  a  review 
upon  proceedings  In  error  as  well  as  upon 
appeal,  the  party  bringing  the  cause  here 
may  submit  the  same  either  as  an  appeal, 
or  as  upon  proceedings  in  error.  If  ha 
makes  no  choice.  It  will  be  considered  as 
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opon  proceedings  in  error.   Jones  v.  Dan- 
forth,  71  Neb.  130  (98  N.  W.  668). 

49.  (1896.)  The  filing  vltb  a  transcript 
of  tde  record  of  a  paper  containing  assign- 
meats  of  «Tor  vtll  not  alone  require  the 
court  to  treat  the  proceeding  as  one  in  er- 
ror and  not  as  an  appeal.  To  have  such 
effect  the  instrument  filed  should  possess 
the  essential  elements  of  a  petition  in  error. 
Chadron  Banking  Co.  v.  Mahoney,  43  Neb. 
214  (61  N.  W.  594). 

 Effect  of  filing  petition  in  error. 

50.  (1896.)  When  a  case  is,  in  Ita  na* 
ture,  appealable,  and  the  party  seeking  a 
review  files  In  connection  with  Uie  tran- 
script a  petition  In  error,  he  will  be  deemed 
to  have  elected  to  proceed  in  error  and  not 
by  appeal.  Woodward  v.  Baird,  43  Neb.  310 
(61  N.  W.  612);  (1895)  Monroe  v.  Reid,  46 
Neb.  316  (64  N.  W.  983);  (1896)  Tkoma$  v. 
Churchill,  48  Neb.  226  (67  N.  W.  182); 
(ISbtf)  Childerson  v.  OMlOerson,  47  Neb.  162 
(66  N.  W.  281):  (1897)  Nebraska  Land, 
Stock-Growinff  d  Inv.  Co.  v.  McKtnley-Lan- 
ning  Lorn  d  Trust  Co.,  62  Neb.  410  (72  N. 
W.  357). 

61.  (1897.)  When  a  case,  in  its  nature 
appealable.  Is  brought  Into  this  court  for  re- 
view, the  filing  of  a  petition  In  error  will 
be  construed  as  an  abandonment  of  an  at- 
tempted appeal  from  the  same  Judgment  or 
decree.  Shaw  d  Co.  v.  Robinson  d  Btokes 
Co.,  51  Neb.  164  (70  N.  W.  953). 

62.  (1897.)  If  no  election  Is  made,  the 
supreme  court  will  review  the  Judgment  of 
the  district  court  on  error  only  when  there 
is  filed  with  the  transcript  a  petition  in 
error.  Chicago,  B.  d  Q.  B.  Co.  v,  Cass 
County,  61  Neb.  869  (70  N.  W.  966). 

 Taking  writ  of  error  on  ilismlssal 

of  apeaL 

53.  (1882.)  Where  an  appeal  la  dis- 
missed, and  It  is  necessary  to  file  an  amend- 
ed transcript  in  order  to  show  the  Judgment 

sought  to  be  reviewed,  leave  will  not  be 
granted  to  file  a  petition  in  error.  State,  ex 
rel.  Miller,  v.  Lancaster  County,  18  Neb.  223 
(13  N.  W.  512). 

54.  (1894.)  The  appellant  will  be  per- 
mitted to  file  a  petition  In  error  In  the  su- 
preme court  upon  the  dismissal  of  hts  appeal 
In  order  to  secure  a  review  of  the  decree 
appealed  from  upon  exception,  provided  such 
proceeding  be  commenced'  within  one  yeu* 
from  the  date  of  such  order  or  decree. 
OmaJia  Loan  d  Trust  Co.  v.  Ayer,  38  Neb. 
891  (67  N.  W.  B67). 

B6 


{61 

II.  DECISION  BEVIEWABLE. 
A.  Courts  and  Other  Tribunals  Sabject  to 

Review. 
Secretary  of  state. 

56.  (1896.)  An  appeal  or  proceeding  in 
error  will  not  He  directly  to  the  supreme 
court  to  review  the  decisions  of  the  secre- 
tary of  state  under  the  Australian  ballot 
law.  State,  ex  ret.  Dahlman,  v.  Piper,  50 
Neb.  25,  39  (69  N.  W.  378). 

County  board. 

56.  (1897.)  A  question  of  fact  deter- 
mined by  a  county  board  cannot  be  reviewed 
on  error  fn  absence  of  a  statute  providing  a 
method  for  preserving  the  evidence.  Keens 
V.  Buffalo  Countjr,  53  Neb.  1  (73  N.  W.  214). 

67.  (1906.)  The  right  of  appeal  In  this 
state  Is  purely  statutory,  and, '  unless  the 

statute  provides  for  an  appeal  from  the  de- 
cision of  a  quasi-Judicial  tribunal,  such 
right  does  not  exist.  Whedon  v.  Lancaster 
County,  76  Neb.  761  (107  N.  W.  1092). 

District  Jud^  at  chambers. 

68.  (1900.)  The  determination  of  a  civil 
matter  by  a  Judge  at  chambers  is  not  final; 
It  may  be  reviewed  by  an  appellate  court  in 

the  proper  proceeding.  Porter  v.  FttcJb,  80 
Neb.  773  (84  N.  W.  262). 

County  court. 

59.  (1902.)  The  supreme  court  cannot 
review  the  rulings  of  a  county  court  di- 
rectly, but  can  only  review  the  judgment  of 
a  district  court  rendered  on  error  or  appeal 
therefrom.  Kingman  v.  Davis,  63  Neb.  678 
(88  N.  W.  777). 

B.  Nature  of  Snbjeet-Katter. 
Jurisdiction  of  trial  court, 

59o.  (1907.)  The  jurisdiction  of  an  ap- 
pellate court  is  dependent  upon  that  of  the 
tribunal  from  which  the  appeal  is  taken. 
Redell  V.  City  of  Omaha,  80  Neb.  178  (113 
N.  W.  1064). 

Probate  proceedings. 

60.  (1885.)  The  supreme  court  has  Jur- 
isdiction to  review  upon  error  the  Judg- 
ments and  decisions  of  the  district  court 
made  upon  appeal  from  the  county  court 
in  matters  pertaining  to  the  settlement  of 
assigned  estates^  Stout  v.  Rapp,  1?  Nek 
462  (23  N.  W.  361,  364). 

Divorce  actions. 

61.  (1881.)  Appeal  lies  from  decree  of 
district  court  granting  divorce.  Brotherton 
V.  Brotherton,  12  Neb.  72  (10  N.  W.  643). 
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Olden  in  recetvenhip. 

fiZ.  (1899.)  An  order  directing  a  re- 
ceiver of  a  banking  corporation  to  sell  Its 
real  estate,  Is  api>ealable.  State,  ex  rel.  Ger- 
man Savings  Banfc,  v.  Fawcett,  S8  Neb.  371 
(78  N.  W.  636). 

SmallnMs  of  damages  in  tort  actions. 

63.  (1871.)  In  an  action  (or  assault  and 
battery,  a  new  trial  will  not  be  granted  on 
iceooDt  of  the  smallnesB  of  damages  award- 
ed by  ttie  verdict.  Shoff  v.  WelU,  1  Neb. 
168. 

64.  (1899.)  In  an  action  by  a  passenger 
tor  damagea  for  ejection  from  a  train,  where 
the  Jury's  aseessment  of  damages  is  lo- 
ad equate,  a  judgment  on  the  verdict  may  be 
mereed.  Bpirlc  v.  Chicago,  B.  A  Q.  S.  00., 
57  Neb.  565  (78  N.  W.  272). 

65.  (1902.)  Whether,  in  an  action  for 
Injuries  to  the  person,  a  new  trial  may  not 
be  granted  on  account  of  the  "smallness 
of  damages,"  where  the  testimony  clearly 
sbows  that  the  damages  awarded  are  grossly 
inadequate  as  compensation  for  the  pe- 
cuniary injuries  actually  sustained,  gruEre. 
Carpenter  v.  Citj/  of  Red  Cloud,  64  Neb.  126 
(89  N.  W.  637). 

66.  (1903.)  In  an  action  for  personal  in- 
juries, a  new  trial  will  not  be  granted  on 
account  of  smallness  of  damages.  O'Reilly 
p.  Boover,  70  Neb.  357  (97  N.  W.  470). 

C  Finality  of  Datermlnaticai. 
DlsmiBssl  for  want  of  0nal  Judgment,  see 

pott.  !  1418. 

Veeesslty  of  final  determination. 

67.  (1876.)  To  obtain  the  review  of  a 
caw  In  the  supreme  MHirt'  there  must  be  a 
final  Judgment  upon  the  merits  of  the  case. 

In  the  court  below.  Kichols,  Shepard  d  Co. 
r.  BaU.  6  Neb.  194;  (1884)  Daniels  v.  Tib- 
Mf.  16  Neb.  666  (21  N.  W.  454);  (1896) 
Simt  V.  Davit,  48  Neb.  720  (67  N.  W.  766); 

(1896)  Reywtldt  v.  City  of  Tecvnueh,  48 
Neb.  78S  (67  N.  W.  792) ;  (1896)  Ball  County 
V.  Smm,  49  Neb.  274  (68  N.  W.  481) ;  (1898) 
Barlels  v.  Sonnentchein,  54  Neb.  68  (74  N. 
W.  417):  (1901)  ifcLuco*  V.  8t.  Joseph  d 
a.  I.  R.  Co.,  2  Unof.  154  (96  N.  W.  115); 
(1902)  Creamery  Package  Mfg.  Co.  v.  Magill. 

1  Vvtot  414  (89  N.  W.  170) ;  Bocfc  v.  Oroomt, 

2  Unof.  802  (90  N.  W.  204). 

68.  (187?.)  An  appeal  to  the  supreme 
court  will  only  lie  upon  a  final  order  or  de- 
crea  Normond  v.  Otoe  County,  7  Neb.  261; 

(1897)  Mamto  V.  Gilbert,  68  Neb.  195  (71 
N.  W.  1014). 


69.  (1893.)  The  rulings  of  the  district 
court  cannot  be  reviewed  In  the  supreme 
court  before  final  judgment  has  been  en 
tered  upon  the  merits  of  the  case  (n  the 
court  below.  Smith  v.  Johmon,  37  Neb. 
675  (56  N.  W.  323);  (1895)  Seven  Valleys 
Bank  V.  Smith,  43  Neb.  237  (61  N.  W.  606) ; 
Einepahr  v.  Smith,  46  Neb.  138  (64  N.  W. 
689). 

70.  (1901.)  Rulings  and  orders  of  an  in- 
terlocutory character  cannot  be  reviewed  by 
appeaL  WaUh  v,  Waleh,  1  Unof.  719  (95 
N.  W.  1024);  (1902)  Coleridge  Creamery  Co. 
V.  Jenktne,  66  Neb.  129  <92  N.  W.  128); 
(1905)  Swift  d  Co.  V.  Kouteky,  78  Neb. 
730  (103  N.  W.  436). 

What  are  final  orders  or  Judgments. 

71.  (1871.)  An  order  to  be  final  and  sub- 
ject to  review  in  an  appellate  court  uiton  ap- 
peal or  petition. in  error,  must  dispose  of 

the  whole  merits  of  the  case,  and  leave 
nothing  (or  the  further  determination  of  the 
court.  It  must  affect  a  substantial  right 
and  determine  the  action.  Smith  v.  Sahler, 
1  Neb.  310;  (1896)  Bartram  v.  Sherman,  46 
Neb.  713  (66  N.  W.  789;  (1906)  Continental 
Truet  Co.  v.  Petenon,  76  Neb.  417  (107  N. 
W.  786). 

72.  (1871.)  An  order  or  decree  which 
leaves  the  law  or  equity  of  the  case,  or 
scmie  material  question  connected  with  the 
merits  of  the  controversy,  tor  future  deter- 
mination, Is  Interlocutory,  and  Is  not  sub- 
ject to  review  in  any  appellate  court  on  ai>- 
peal  or  petition  in  error.  Smith  v.  Sahler, 
1  Neb.  310. 

73.  (1900.)  A  decree  is  not  final,  if  any- 
thing remains  to  be  done  by  the  court  before 
it  can  be  executed.  Parmele  v.  Bchroeder, 
69  Neb.  663  (81  N.  Vf.  506). 

74.  (1901.)  A  decree  is  not  final  and  ap- 
pealable until  nothing  remains  to  be  done 
but  to  execute  Its  provisions.  Parmele  v. 
Schroeder,  61  Neb.  553  (86  N.  W.  562;  8? 
Am  St.  Rep.  466). 

75.  (1904.)  An  order  is  not  final  when 
the  substantial  rights  of  the  parties  Involved 
in  the  action  remain  undetermined  and 
when  the  cause  is  retained  (or  (urther  ac- 
tion. In  such  a  case,  the  order  Is  interlocu- 
tory. When  no  (urther  action  of  the  court 
Is  required  to  dispose  of  the  cause  pending, 
the  order  becomes  final  end  from  which  an 
appeal  or  proceedings  in  error  will  lie. 
Huffman  v.  Rhodes.  72  Neb.  67  (100  N.  W. 
159). 
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Interloeutoiy  orden  In  general. 

76.  (1886.)  An  order  oTerrullDg  a  mo- 
tion for  an  order  of  arrest  U  not  %  final 
order  and  cannot  be  reviewed  on  error  nntll 
after  judgment .  Whiteley  v.  Davia,  20  Neb. 
604  (31  N.  W.  74). 

77.  (1890.)  The  overruling  by  the  dis- 
trict court  of  an  objection  made  to  .its  Juris- 
diction is  not  a  final  order,  and  a  petition 
In  error  cannot  be  prosecutea  Uierefrom  be- 
fore final  Judgment  in  the  action.  School 
DistHct  No.  49  V.  Cooper^  29  Neb.  488  (46 
N.  W.  618).  . 

78.  (1894.)  Where  a  counter-claim  is 
stricken  out  for  the  reason  that  it  is  foreign 
to  the  subject  of  the  action,  an  order  deny- 
ing the  defendant's  motioQ  to  docket  It  as 
a  separate  cause  of  action,  under  the  pro- 
vision of  section  126  of  the  code,  is  not  a 
final  order  and  will  not  be  reviewed  in 
the  supreme  court  by  petition  In  error. 
Yager  v.  Lemp,  39  Neb.  93  (58  N.  W.  285). 

79.  (1895.)  An  order  of  a  district  court 
which,  in  effect,  determines  that  an  appeal 
from  an  inferior  court  had  been  perfected 
in  due  time  allowed  by  law  for  such  pur- 
pose and  places  the  case  upon  its  docket  for 
adjudication,  held,  not  a  final  order  and  not 
Ribject  to  review  upon  error  to  the  supreme 
court.  Edgar  v  Keller,  43  Neb.  263  (61  N. 
W.  587). 

80.  (1898.)  An  order  that  after  exhaust- 
ing the  remedy  against  the  principal  debtor 
the  creditor  may  apply  for  and  obtain  a 
Judgment  against  a  guarantor  of  collection 
is  not  final,  and  therefore  not  appealable. 
Millard  V.  Paraell,  57  Neb.  178  (77  N.  W. 
390). 

■  —  Judgmant  for  coats. 

81.  (1896.)  A  Judgment  for  costs  Is  not 
one  from  which  appeal  or  error  will  lie. 
Bamhouse  v.  Village  of  Adamt,  47  Neb.  756 
(66  N.  W.  821);  (1896)  Beynolda  v.  OUp  of 
Tecumeh,  48  Neb.  785  (67  N.  W.  792); 
(1901)  Welch  i».  Tipperv,  I  Unof.  163  (95 
N.  W.  491):  (1902)  SolacJe  V.  OoiMOn,  2 
Unof.  276  (96  N.  W.  633);  (1903)  Thompson 
V.  Nelson.  4  Unof.  687  (96  N.  W..  194); 
(1903)  Jarvia  v.  Countj/  of  Ohate,  6  Unof. 
215  (97  N.  W.  831). 

82.  (1876.)  A  Judgment  upon  the  ver- 
dict of  a  Jury  finding  for  defendant,  for 
costs  only,  is  not  a  final  judgment  Nichols, 
Shepard  &  Co.  v.  Hail,  5  Neb.  794. 

83.  (1874.)  A  Judgment:  "It  Is  consid- 
ered, ordered,  and  adjudged  by  the  a>urt 


that  said  defendants  do  have  and  recover 
judgment  in  this  action  against  said  plain- 
tiffs, and  that  said  defendants  have  and  re- 
cover of  and  from  said  plaintiffs  their  coata, 
and  that  execution  issue  therefor,"  is  a 
mere  Judgment  for  costs;  It  is  not  a  final 
Judgment  from  which  error  will  lie  to 
an  appellate  court  Sprick  v.  Washington 
County,  3  Neb.  263. 

84.  (1878.)  An  entry  that  on  the  heai^ 
Ing  it  was  considered  that  a  demurrer  to 
the  petition  be  sustained  and  that,  plaintiff 
having  elected  to  stand  on  the  petition,  de< 
fendant  moved  for  judgment  and  "It  Is  con- 
sidered, adjudged  and  decreed  that  defend- 
ants have  and  recover  of  plalntitEs  their 
costs,"  etc.,  is  a  mere  Judgment  for  oosts, 
and  not  a  final  decree  from  which  an  appeal 
would  He.  Normand  v.  Otoe  County,  7  Neb. 
261. 

85.  (1896.)  A  mere  Judgment  for  costs 
in  favor  ot  the  defendant,  in  whose  favor 
a  verdict  had  been  returned,  without  a  final 

disposition  of  the  cause  In  the  district  court, 
cannot  be  reviewed  In  the  supreme  court 
Little,  Maxwell  d  Co.  v.  Oam&Ie,  47  Neb. 
827  (66  N.  W.  849). 

86.  (1901.)  In  an  action  for  oonversiop., 
a  judgment  for  costs  only  Is  not  a  final 
Judgment,  and  not  reviewable  on  error.  Carl- 
ton V.  Jordan.  1  Unof.  418  (95  N.  W.  671). 

Taxation  of  costs. 

87.  (1886.)  A  party  complaining  of  the 
taxation  of  costs  In  the  district  court  must 
file  a  motion  in  that  court  to  retax  the 
same.  The  ruling  on  the  motion  to  retax 
is  subject  to  review.  WhitaXl  «.  Orwmun, 
18  Neb.  508  (26  N.  W.  245). 

88.  (1897.)  An  order  of  the  district 
court  taxing  costs  as  directed  by  a  mandate 
of  the  mupreme  court  held  not  reviewable. 
Oliver  V.  LasMing,  51  Neb.  818  (71  N.  W. 
735). 

•  Injunction. 

89.  (1882.)  A  decree  enjoining  a  sale  of 
real  estate  is  a  final  Judgment,  and  may  be 
revived  on  error  or  appeal.  Richard*  v. 
Coon,  13  Neb.  419  (14  N.  W.  162). 

■■       Dissolving  or  mfkllfying  injunetion. 

90.  (1878.)  An  order  of  a  Judge  of  a 
district  court  dissolving  a  temporary  Injunc- 
tion is  not  final,  but  interlocutory  merely, 
and  Insufflctent  to  support  a  petition  in  error 
before  final  Judgment  lb  the  action.  Scofleld 
V.  State  Nat.  Bank,  8  Neb.  16;  (1897)  Mens 
V.  Coffee,  68  Neb.  44  (71  N.  W.  976) ;  (1902) 
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Btant^ry  v.  Storcr     Ellis,  3  Unof.  100  (91 
N.  W.  197). 

91.  (1896.)  No  pTOTiBion  of  the  code 
makes  an  order  dlasolrlng  or  modifying  a 
temporary  injunction  reviewable  except  In 
connectiQn  witli  the  final  judgment  rendered 
In  the  action  of  which  the  temporary  in- 
JoDction  is  an  Incident  Bartram  v.  Sher' 
nan,  46  Neb.  713  (65  N.  W.  789);  (1904) 
Borst  V.  Board  of  Supervisors  of^  Dodge 
Countv  5  Unof.  410  (98  N.  W.  822). 

92.  (1871.)  An  order  dissolving  an  In- 
Jonction  whea  the  same  Is  an  Incident  of 
the  action,  and  the  substantial  rights  of 
the  parties  remain  undetermined,  is  Inter 
locutory  and  not  appealable.  Smith  v,  SOh- 
ler,  1  Neb.  310. 

93.  (1880.)  An  order  vacating  a  tempo- 
rary injunction  granted  at  the  conunence- 
ment  of  an  action  by  a  school  board  to 
enjoin  the  continuance  of  alleged  acts  of 
trespass,  the  record  falling  to  show  a  final 
dispoBltion  of  the  case,  la  not  a  final  order 
firam  which  appeal  will  lie.  BOtool  Dittrict 
Jfo.  tS  V.  Brown,  10  Neb.  440  («  N.  W.  770). 

94.  (1886.)  An  order  before  judgment 
dissolving  a  temporary  injunction  is  not  a 
final  order  and  not  app«alable;  but  an  order 
OTemiliQg  an  application  to  set  aside  a  de- 
fsult  and  for  leave  to  answer  may  be 
appealed  or  reviewed  on  error.  Steele  v. 
Htt^net,  20  Neb.  316  (30  N.  W.  63). 

96.  (1891.)  An  order  of  a  judge  of  a  dis- 
trict court,  overruling  a  motion  to  vacate  a 
temporary  Injunction  granted  at  the  com- 
Diencement  of  the  action.  Is  not  a  final  or- 
der, and  cannot  be  reviewed  until  the  final 
determination  ot  the  cause  in  the  district 
court  Clark  v.  Fitch,  32  Neb.  611  (49  N. 
W.  374). 

96.  (1896.)  An  order  continuing  in  force, 
daring  the  pleasure  of  the  court,  a  temporary 
Injunction  theretofore  issued  is  not  final, 
and  is,  therefore,  not  iwpe^able.  Eintpahr  v. 
Bniih,  46  Neb.  138  (64  N.  W.  698). 

97.  (1896.)  An  order  dissolving  a  tem- 
porary restraining  order  and  denying  a  tem- 
porary Injunction  is  not  a  final  order,  and 
to  not  aroealable.  Manning  v.  Oonnelt,  47 
Neb.  88  (€6  N.  W.  17). 

98.  (1901.)  A  temporary  restndning  or- 
der pending  a  bearing  on  the  application  for 
a  temporary  order  of  injunction  may  be 
snlwequeDtly  dissolved,  and  the  party  In 
whose  fovor  It  was  allowed  Is  not  entitled 
to  have  the  order  of  dissolution  superseded 


pending  review,  as  In  the  case  of  a  tempo- 
rary order  of  Injunction.  State,  ex  rel. 
Plattemouth  Telephone  Co.,  v  Baker,  62  Neb. 
840  (88  N.  W.  124). 

99.  (1906.)  An  order  dissolving  a  tem- 
porary Injunction,  and  which  does  not  de- 
termine or  make  some  final  disposition  of, 
the  case  in  which  the  Injunction  was  tesued. 
is  not  final,  and  Is  not  alone,  or  until  after  . 
a  final  Judgment  in  the  action,  reviewable  on 
error  or  appeal  in  the  supreme  court.  Meng 
V.  Coffee,  52  Neb.  44,  followed  and  approved. 
Young  V.  City  of  Albion.  77  Neb.  678  (110 
N.  W.  706). 

Piacharglng  or  denying  attaehmait. 

100.  (1877.)  Refusal  to  allow  a  writ  of 
attachment  is  reviewable  on  error.  Seiden- 
topf  V.  AnnaMl,  6  Neb.  524. 

101.  (1883.)  An  order  overruling  a  mo- 
tion to  discharge  an  attachment  is  not  a 
final  order,  as  It  Is  subject  to  review  up  to 
the  time  Judgment  is  rendered.  Wilson  v. 
Sheppard,  15  Neb.  15  (16  N.  W.  826);  (1890) 
Root  V.  State  Bank,  30  Neb.  772  (47  N. 
W.  82). 

102.  (1889.)  Where  a  motion  to  dis- 
charge an  attachment  Is  sustained,  and  the 
plaintitF  falls  to  file  an  undertaking  for  the 
retention  of  the  attached  property,  while  he 
thereby  loses  his  attachment,  it  is  a  final 
order,  he  may  have  it  reviewed  on  error. 
A.dams  County  Bank  v.  Morgan,  26  Neb. 
148  (41  N.  W.  993). 

—   —  Qnaahlwg  serrioe  of  process. 

103.  (1890.)  A  ruling  ot  the  court  sus- 
taining the  defendant's  motion  to  quash  the 
service  against  him  by  publication,  without 
a  judgment  of  record,  is  not  such  a  final 
order  determining  the  plaintiff's  rights  of 
action  as  will  be  reviewed  on  error.  Broton 
V.  Rice,  30  Neb.  236  (46  N.  W.  489);  (1904) 
Ooldie  V.  Stewart,  .6  Unof.  623  (99  N.  W. 
255). 

104.  (1892.)  An  order  of  the  district 
court  quashing  the  service  of  a  summons 
cannot  be  reviewed  by  the  supreme  court 
before  final  judgment  Is  rendered  in  the  ac- 
tion. Standard  DtstilHng  Co.  v.  Freyhan,  34 
Neb.  434  (61  N.  W.  976);  (1892)  Persinger 
V.  Tinkle,  34  Neb.  5  (51  N.  W.  299). 

104a.  ( 1896. )  An  order  suBtaining  a 
motion  to  quash  a  summons  is  not  review- 
able until  followed  a  final  judgment  of 
dismissal.  Lewis  v.  Barker,  46  Neb.  662 
(65  N.  W.  778). 

105.  (1907.)  Where  the  service  of  sum- 
mons Is  erroneotuly  qnashed,  and  the  cause 
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dismissed  without  prejudice  for  want  of 
service,  such  order  Is  a  final  Judgment  and 
appealable.  Davis  v.  Jennings,  78  Neb.  462 
(in  N.  W.  128). 

  Opening  or  vacating  judgment. 

106.  (1879.)  Ad  order  setting  aside  a 
Judgment  dlsmisaing  a  cause,  may  be  re- 
Viewed  on  error.  Hafuen  v.  Bergquitt,  9 
Neb.  269  (2  N.  W.  858).  {Corrected  in  Roh 
V.  Vitera,  38  Neb.  333  (56  N.  W.  977)  to  read 
"an  order  -setting  aalde  an  execution."] 
106o.  (1883.)  An  order  of  a  district  court 
vacating  its  own  Judgment  during  the  term 
at  which  It  was  rendered  is  not  a  final  or- 
der, and  therefore  ia  not  reviewable  by  pro- 
ceedings In  error.  Brown  v.  Edgerton,  14 
Neb.  453  (16  N.  W.  474). 

106b.  (1888.)  An  order  of  the  district 
court  setting  aside  a  decree  and  permitting 
a  defendant  to  plead  to  an  answer  filed  by  a 
co-defendant,  by  leave  of  court,  but  of  which 
said  defendant  had  no  notice,  is  not  a  final 
order.  Spencer  t;  Thistle,  13  Neb.  227,  dis- 
tinguished. Cockle  Separator  Mfg.  Oo.  V. 
Ctark,  23  Neb.  702  (37  N.  W.  628). 

106o.  (1892).  An  order  setting  aside  a 
Judgment  under  the  provisions  of  section 
318  of  the  code  and  allowing  a  new  trial, 
on  grounds  discovered  subsequent  to  the 
adjournment  of  the  term  at  which  such 
Judgment  was  rendered.  Is  a  final  order  and 
may  be  reviewed  on  petition  In  error.  John- 
son V.  Parrotte,  34  Neb.  26  (51  N.  W.  290). 

106rf.  (1893.)  An  order  of  the  district 
court  vacating  Its  own  Judgment  rendered 
by  deteult,  and  permitting  the  defendant  to 
answer  at  the  same  term  at  which  the  Judg- 
ment Is  rendered.  Is  not  a  final  order.  Boh 
V.  Vitera,  38  Neb.  333  (56  N.  W.  977). 

106c.  (1902.)  An  order  vacating  a  decree 
rendered  at  a  former  term,  on  the  ground 
that  the  court  had  no  Jurisdiction  of  the 
subject-matter,  Is  a  final  order,  within  the 
meaning  of  section  581  of  the  code  of  civil 
procedure.  Bannard  v.  Duncan,  65  Neb.  179 
(90  N.  W.  947). 

106A  (1903.)  An  order  setting  aside  a 
Judgment  or  decree,  fixing  the  time  for  filing 
pleadings  and  setting  the  cause  down  for  a 
new  trial,  under  section  602  of  the  cod^  Is 
not  a  final  order  from  which  appeal  or  error 
will  lie  before  trial  and  a  final  judgment 
Rose  V.  Dempster  Mill  Mfg.  Co.,  69  Neb.  27 
(94  N.  W.  964). 

107.  (1896.)  There  cannot  be  a  review 
of  an  order  of  the  district  court  opening  a 
Judgment  and  permitting  an  answer  to  be 


filed  Jn  the  case  until  there  has  been  a  fur- 
ther order  or  judgment  in  Its  nature  final. 
Merle  d-  Heaney  Mfg.  Co.  v.  Wallace,  48  Neb. 
886  (67  N.  W.  883);  (1902)  Browne  w.  Craft, 
3  Unof.  134  (93  N,  W.  406). 

108.  (1906.)  An  order  setting  aside  a 
judgment  under  the  provisions  of  section 
602  of  the  code  is  an  interlocutory  and  not 
a  final  order,  and  cannot  be  reviewed  by  this 
court  on  appeal.  Continental  Trust  \)Q.  v. 
Peterson,  76  Neb.  411  (107  N.  W.  786). 

 Setting  aside  execution. 

109.  (1879.)  An  order  setting  aside  an 
execution,  where  It  affects  a  substantial 
right,  may  be  reviewed  on  error.  Hansen  v. 
Bergquist,  9  Neb.  269,  as  corrected  In  Roh 
V.  Vitera,  38  Neb.  333  (66  N.  W.  977). 

 Confirming  or  aettiug  aside  sale. 

110.  (1879.)  An  order  confirming  a  sale 
of  real  estate  made  by  a  judge  of  the  dis- 
trict court  In  vacation,  is  a  final  order,  from 
which  an  appeal  will  lie  to  the  supreme 
court.   State  Bank  v  Oreen,  8  Neb.  :£97. 

111.  (1879.)  That  an  order  confirming 
or  setting  aside  a  sale  Is  a  final  order  will 
not  be  denied,  and  under  our  code  may  be 
reviewed  by  appeal  or  petition  in  error. 
Berkley  v.  Lamb,  8  Neb.  392. 

112.  (1906.)  An  order  overruling  a  mo- 
tion to  deny  confirmation  of  a  judicial  sale 
and  to  Bet  the  sale  aside  Is  not  final  or  ap- 
pealable. Hall  V.  Moore,  76  Neb.  693  (106 
N.  W.  785). 

 Motions  to  dismiss. 

113.  (1881.)  A  Judgment  dismissing  ac- 
tion and  for  costs  In  favor  of  defendant  is 
final  and  may  be  appealed  from.  Bogers  v. 
Russell,  11  Neb.  361  (9  N.  W.  547). 

114.  (1889.)  An  order  of  the  district 
court  refusing  to  dismiss  a  cause  upon  the 
motion  of  a  defendant  is  not  a  final  order 
which  can  be  reviewed  upon  error  to  the 
supreme  court.  OHmes  v.  Chamberlain,  27 
Neb.  605  (43  N.  W.  395);  (1899)  Troup  «. 
Horhach,  57  Neb.  644  (78  N.  W.  286). 

115.  (1898.)  In  an  action  of  replevin  the 
court  determined  that  the  writ  was.  In  its 
Inception,  unauthorized  and  the  court  with- 
out Jurisdiction,  and  rendered  a  judgment  of 
dismissal  of  the  plaintiff's  action,  coupled 
with  an  order  to  impanel  a  jury  to  Inquire 
of  the  right  of  property  and  possession  of 
defendants  and  their  damages.  Held.  A  final 
Judgment  In  'the  action  as  to  plaintiff. 
Swain  v.  Bavage,  55  Neb.  687  (77  N. 
362). 
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.       Kotioiu  for  defMilt. 

116.  (1887.)  The  oTerruIlng  a  motion  to 
take  a  default  against  the  defendant  Ib  not 
a  final  order,  and  not  reviewable  in  the  su- 
preme court  untU  after  final  j-;dgment. 
Bkeienlietm.  v.  Bhedenhelm,  21  Neb.  387  (32 
N.  W.  170). 

117.  (1884.)  A  finding  by  the  district 
court  that  the  allegaUons  of  a  petition  are 
coofesaed  to  be  true  by  a  defendant  who  is 
in  default  for  want  of  an  answer  is  not  a 
final  order  or  Judement  Daniela  v.  Tib- 
Jtett,  16  Neb.  666  (21  N.  W.  464). 

 Billings  on  pleadings. 

118.  (1887.)  An  order  of  a  district  court 
sustaining  a  motion  to  strike  an  amended 
peUtlon  from  the  files  Is  not  a  final  order 
from  which  error  may  be  taliCTi  to  the  su- 
preme court,  in  the  absence  of  a  judgment 
Welch  V.  Calhwn,  22  Neb.  166  (34  N.  W, 
348). 

119.  (1894.)  The  BUBtalnIng  of  a  demur- 
rer to  a  petition  or  answer  Is  not  such  a 
final  orter  as  will  be  reviewed  by  petition 
in  error  In  this  court.  Yager  v.  hemp,  39 
Neb.  93  (58  N.  W.  285). 

120.  (1898.)  An  order  overruling  a  plea 
hi  abatement  is  not  a  final  order,  hence 
not  reviewable.  BarieU  v.  Bonnenschein,  54 
Neb.  68  (74  N.  W.  417). 

121.  (1902.)  Rulings  upon  demurrer  for 
misjoinder  of  causes  of  action,  will  not  be 
renewed  on  appeal.  Leavitt  v.  Mercer  Co., 
64  Neb.  31  (89  N.  W.  426). 

122.  (1906.)  ■  An  order  sustaining  a  gen- 
eral demurrer  to  a  petition  not  followed  by 
a  Judgment  of  dismissal  or  other  final  dis- 
position of  the  case,  is  not  a  final  order  or 
Judgment,  and  is  not  rerlewable  In  the  su- 
preme court.  Larton  v.  Sloan,  77  Neb.  438 
(109  N.  W.  725). 

123.  (1907.)  If  a  plaintiff  Is  denied  an 
Opportunity  to  prove  his  cause  of  action 
npon  a  saffldent  pleading,  it  matters  not 
whether  auch  denial  be  upon  motion  or  de- 
murrer, he  IB  entitled.  If  he  has  not  waived 
hlfl  right,  to  have  an  adverse  Judgment  re- 
viewed to  Uie  supreme  court.  Waltere  v.  Vil- 
Jage  of  Exeter,  78  Neb.  222  (110  N.  W.  681). 

 Approval  of  bonds. 

124.  (1896.)  An  order  refusing  to  re- 
quire the  clerk  of  the  district  court  to  ap- 
prove ft  supersedeas  bond  is  a  final  order. 
Stole,  ex  rel.  Lion  Itu.  Oo^  v.  Baker,  46 
Neb.  39  (63  N.  W.  139). 
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125.  (1884.)  '  An  order  of  a  district  court 
settii^  aside  the  verdict  of  a  Jury  and  grant- 
ing a  new  trial  during  the  term  at  which  the 
verdict  Is  returned,  and  before  Judgment,  la 
not  a  final  order,  and  therefore  not  review- 
able by  proceedings  in  error.  Artman  v. 
West  Point  Mfg.  Co.,  16  Neb.  572  (20  N.  W. 
873);  (1895)  Johnson  v.  Parrotte,  46  Neb. 
51  (64  N.  W.  363). 

126.  (1892.)  Where  neither  party  offers 
any  evidence  on  a  new  trial  granted  to  de- 
fendant, and  the  court  diamlsses  the  cause 
the  supreme  court  will  not  review  the  action 
of  the  lower  court  in  granting  a  new  trial 
since  such  an  order  is  not  a  final  one. 
Snow  V.  Vandeveer,  33  Neb.  735  (51  N.  W. 
187). 

 Appointment  of  receiver. 

127.  (1890.)  The  appointment  of  a  re- 
ceiver to  Uke  charge  of  property  pendente 
lite  Is  an  interlocutory  order,  and  no  appeal 
therefrom  cui  be  taken  until  after  final  Judg- 
ment. McCord,  Brady  rf  Co.  v.  Weil.  29  Neb. 
682  (45  N.  W.  1103;  46  N.  W.  153).  [Over- 
ruled.  33  Neb.  868;  67  Neb.  214.1 

128.  (1892.)  Order  appointing  a  receiver 
for  an  Insolvent,  Is  a  final  order  which  may 
be  reviewed  in  advance  of  the  main  case. 
JfcCord  V.  Weil.  33  Neb.  868  (  51  N.  W.  300). 

129.  (1898.)  An  order  appointing  a  re- 
ceiver Is  appealable  In  advance  of  the  final 
disposition  of  the  cause.  Seeds  Dry-Plate 
Co.  V.  Heyn  Photo-Supply  Co.,  57  Neb.  214 
(77  N.  W.  660). 


— —  Intervention. 

130.  (1886.)  An  order  overruling  a  pe- 
tition to  intervene  In  an  action  is,  so  tar 

as  the  proposed  Intervener  Is  concerned,  a 
final  order,  and  reviewable  on  error.  Har- 
mon V.  Barhydt,  20  Neb.  625  (31  N.  W. 
488). 

131.  (1897.)  An  order  striking  a  petition 
of  Intervention  from  the  record,  on  the 
ground  that  It  was  not  filed  within  the  time 
allowed,  is  not  such  a  final  order  as  will  bo 
reviewed  upon  petition  in  error.  Whitney 
V.  Spearman  50  Neb.  617  (70  N.  W.  240). 

132.  (1898.)  A  third  person  filed  a  pe- 
tition of  intervention  in  a  replevin  case  in 
the  county  court.  He  obtained  leave  to  do 
so,  but  at  the  time  of  Judgment  his  petition 
was  dismissed,  after  a  finding  for  plaintiff. 
Held,  That  this  was  an  adjudication  of  the 
merits  against  him,  and  he  might  appeal 


91 


Digitized  by 


Google 


i  133 


APPEAL  AND  ERROR. 


8147 


from  the  Judgment.  MoHne,  M.  <C  8.  Co.  v. 
Hamilton,  56  Neb.  132  (76  N.  W.  455). 

 Order  for  pftTment  of  money  into 

court. 

133.  (1883.)  An  order  of  a  district  court 
requiring  an  attorney  in  an  action  to  par 
mouey  alleged  to  have  been  collected  by  him 
Into  court  "lor  the  use  of  the  plaintiff — and 
In  default  that  execution  issue  therefor."  is 
a  final  order  and  may  be  reviewed  by  pro- 
ceedings in  error.  Baldwin  v.  Foss.  14  Neb. 
455  (16  N.  W.  480). 

 Alimony  allowance. 

134.  (1885.)  An  order  In  an  action  for  di- 
vorce awarding  the  wife  alimony  and  suit 
money  pendente  lite  to  be  paid  by  the  hus- 
band, cannot  be  taken  by  appeal  or  error  to 
the  supreme  court  before  judgment  or  de- 
cree granting  or  denying  a  divorce.  Aspin- 
wall  V,  Asplntoall,  18  Neb.  463  (26  N.  W. 
623). 

135.  (1S97.)  An  order  made  on  applica- 
tion to  modify  a  decree  for  permanent  all- 
money  is  apealable.  State,  ex  rel  Beard,  v. 
Cook,  61  Neb.  822  (71  N.  W.  733). 

—  ■     Beversal  of  justiea  of  the  peace  or 
county  court. 

136.  (1876.)  Where  the  Judgment  of  a 
justice  of  the  peace  Is  taken  on  error  to  the 
district  court  and  reversed,  and  the  original 
case  retained  for  trial  in  that  court,  such 
judgment  of  reversal  is  a  final  judgment, 
and  may  be  reviewed  by  the  supreme  court 
without  waiting  for  the  final  dispasttion  of 
the  original  case.   Bankt  v.  Uhl,  6  Neb.  240. 

137.  (1886.)  Where  a  judgment  of  a  jus- 
tice of  the  peace  or  county  Judge  is  taken 
on  error  to  the  district  court  and  reversed, 
and  the  original  case  retained  for  trial  in 
that  court,  such  judgment  of  reversal  is  a 
final  Judgment  and  may  be  reviewed  oy  the 
supreme  coort  without  waiting  for  the  final 
disposition  of  the  original  case  in  the  dis- 
trict court.  Tootle,  Sosea  dc  Co.  v.  Jones, 
19  Neb.  588  (27  N.  W.  636). 

138.  (1896.)  An  order  of  a  district  court, 
made  In  an  error  proceeding  setting  aside 
the  judgment  of  a  county  court,  Is  a  final 
order  which  may  be  reviewed  on  error  by 
the  supreme  court  before  the  final  disposi- 
tion of  the  original  case  by  the  district  court 
Z>one  County  Bank  v.  Cfarrett,  48  Neb.  916 
(67  N.  W.  884). 

13».  (1903.)  A  Judgment  of  the  district 
court  on  appeal  from  an  Inferior  tribunal, 
which  is  a  complete  adjudication  so  far  as 


the  district  court  is  concerned,  so  as  to 
leave  nothing  further  to  be  done  in  that 
court.  Is  a  fluaal  order  within  the  purview  of 
section  582  of  the  cod«,  although  the  cause 
Is  remanded  for  further  proceedings  below. 
nibble  V.  Furmin,  69  Neb.  38  (94  N.  W.  »67). 

Probate  proceedings. 

140.  (1901.)  An  order  denying  a  peti* 
tlon  for  distribution  on  the  ground  that  the 
petitioner  is  not  an  heir  is  appealable.  Ea- 
tate  of  Morton  v.  Morton,  62  Neb.  420  (  87 
N.  W.  182). 

141.  (1904.)  An  order  of  a  county  court 
refusing  an  application  to  file  a  claim 
against  an  estate,  because  presented  after 
the  expiration  of  the  time  allowed  for  pre> 
sentiQg  claims,  is  a  flnai  order  from  which 
an  appeal  to  the  district  court  will  lie.  Rilh 
bte  V.  Furmin,  71  Neb.  108  (98  N.  W.  420). 

142.  (1904.)  A  ruling  of  the  district 
court  on  appeal  from  an  order  of  the  county 
court  diBallowing  a  claim  against  an  estate, 
that  the  action  as  a  claim  asainst  the  estate 
ought  to  be  dismissed  for  want  of  jurisdic- 
tion, which  was  followed  by  an  agreement  of 
the  parties  to  allow  claimant  to  file  a  peti- 
tion In  equity  to  enforce  the  claim.  Is  not  a 
final  order.  Huffmmi  v,  Rhodes,  72  i^ttb.  67 
(100  N.  W.  159). 

"  ■    -   Foreclosure  proceeding*. 

143.  (1894.)  The  ruling  of  a  district 
court,  in  recalling  an  order  of  sale  and  per- 
mitting defendant  to  file  a  stay  In  a  fore- 
closure suit  after  twenty  days  from  rendi- 
tion of  decree  Is  a  final  order  affecting  a 
substantial  right,  and  may  be  reviewed  on 
error.  State,  ex  rel.  Harris  v.  lAifHn,  40 
Neb.  441-  (58  N.  W.  936). 

144.  (1894.)  The  ruling  of  the  district 
court  denying  plaintiff's  application  for  the 
appointment  of  a  special  master  commis- 
sioner to  make  the  sale  of  the  mortgaged 
premises  is  not  reviewable  In  the  supreme 
court  prior  to  the  rendition  of  a  final  de- 
cree of  foreclosure.  American  Investment 
Co.  V.  Sye,  40  Neb^  720  (59  N.  W.  865;  42 
Am.  St.  Rep.  692). 

146.  (1897.)  In  a  foreclosure  proceeding, 
an  order  adjudging  the  mortgage  void  in 
continuing  the  case  for  a  hearing  on  defend- 
ant's liability  for  the  debt,  is  appealable. 
France  v.  Bell,  62  Neb.  57  (71  N.  W.  984). 

146.  (1900.)  A  decree  foreclosing  a  real 
estate  mortgage,  with  providatas  for  sale,  Is 
a  final  order.  Schuyler  Buildinff  A  Loan 
Asa'n  V.  Fulmer,  61  Neb.  68  (84  N.  W.  809).- 

147.  (1901.)   A  decree  In  a  foreclosure 
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that  if  the  sale  of  tbe  property  was  insuffi- 
cient to  pay  the  tndehtedness  the  sheriff 

shoald  specify  the  deficiency  and  upon  con- 
firmation of  Ills  report  execution  issue  there 
fore  against  appellants,  is  not  appealable  as 
a  final  order.  ParmeJe  v.  senroeder,  61  Neb. 
S53  (85  N.  W.  562;  87  Am.  St.  Rep.  466). 

— —  Proceedings  In  aid  of  execution. 

148.  (1896.)  In  a  proceeding  In  aid  of 
execution,  a  Judgment  d^endant  who  is  ag- 
grieved by  an  ex  parte  order  requiring  him 
to  appear  and  submit  to  an  examination  may 
move  to  vacate  the  order  and  prosecute 
error  from  a  Judgment  OTerruling  his  mo- 
tion. Clarice  v.  ye1»raska  Nat.  Bank,  49  Neb. 
800  (  69  N.  W.  104). 

—Partition  proceedings. 

;49.  (1872.)  A  Judgment  In  partition 
made  upon  report  of  referees  that  the  prop- 
erty cannot  be  divided,  and  directing  a  sale, 
and  a  report  of  the  referees  in  making  the 
sale,  but  reserving  the  confirmation  and 
maUog  of  deeds  to  the  purchaser  until  the 
coming  in  of  the  report,  is  not  so  far  final 
as  to  support  an  appeal  to  the  supreme 
court  ifilU  V.  Miller,  2  Neb.  299. 

 Writ  of  assistance. 

160.  (1905.)  An  appeal  will  He  from  an 
order  awarding  a  writ  of  assistance  In  a 
foreclosure  proceeding  after  the  sale  has 
been  confirmed  and  deed  ordered,  subject  to 
the  conditions  of  an  appeal  from  an  order- 
oonfinnlng  tbe  sale.  Btcritt  v.  Mtchaelaon, 
73  Neb.  634  (103  N.  W.  300). 

V.  Hatnxe,  Scope  and  ElTeet  of  Decision. 
Discretionary  matters. 

151.  (1880. )  Although  there  is  no  statute 
entitling  a  party  to  a  supersedeas,  or  stay 
of  proceedings  on  a  Judgment  of  ouster  from 
office,  yet  It  Is  within  the  province  of  the 
trial  court,  in  its  discretion,  to  grant  It 
Bat  the  refusal  of  that  court  to  do  so  can* 
not  be  reviewed  by  proceedings  In  error. 
Gandp  V.  Btate,-10  Neb.  243  (4  N.  W.  1019). 

Affecting  substantial  rights, 

152.  (1882.)  An  order  discharging  gar- 
nishees Is  an  order  affecting  a  substantial 
Tight,  in  a  special  proceeding,  that  may  be 
reviewed  on  error  before  final  Judgment  In 
the  action.  Turpin  v.  Coate»,  12  Neb.  321 
(11  N.  W.  300). 

153.  (1899.)  An  appeal  will  not  tie  from 
an  order  fixing  the  amount  of  a  supersedeas 
bond  In  an  application  for,  and  In  response 
to  which  there  has  been  allowed,  a  writ  of 


assistance  to  gain  possession  of  real  prop- 
erty purchased  at  Judicial  sale  since  such 
order  did  not  affect  a  substantial  right. 
Oreen  v.  Morse,  67  Neb.  798  (78  N.  W.  395). 

KInisterUl  duties. 

154.  (1904.)  The  refusal  of  the  district 
court  to  fix  the  amount  of  a  supersedeas 
for  an  appeal,  involves  merely  a  mlnstertal 
duty,  and  the  remedy  Is  by  mandamus.  Mo 
Bride  V.  Whitaker,  6  Unof.  399  (98  N.  T/. 
847). 

Mattws  of  procedure. 

155.  (1879.)  On  a  motion  to  confirm  a 
sale  of  mortgaged  premises  under  a  decree 
formally  JoumallEed,  It  ms  objected.  In  sub- 
stance, that  such  entry  differed  materially 
from  the  Judgment  actually  pronounced,  but 
the  sale  was  confirmed  notwithstanding  the 
objection.  Held,  That  the  court  thereby  de- 
cided that  the  Journal  was  correct,  and  that 
such  decision  was  not  subject  to  review,  al- 
thougji  the  decree  Itself  would  be.  Findlejf 
V.  Bowers,  9  Neb.  72  (2  N.  W.  349). 

156.  (1902.)  Alleged  errors  In  matters 
of  procedure,  occuriog  at  or  before  trial, 
are  not  reviewable  by  appeaL  President  <£ 
Directors  of  thv  Jna.  Co.  of  North  America 
V.  Parker,  64  Neb.  411  (89  N.  W.  1040). 

Belatlng  to  costs. 

167.  (1891.)  One  H.  was  permitted  to  file 
an  amended  petition  upon  payment  of  costs. 
He  paid  a  large  amount  of  coats  and  filed  an 
amended  petition  on  which  the  case  was 
tried  and  a  decree  rendered.  Held.  That  as 
the  court  below  had  deemed  the  order  of  the 
court  as  to  payment  of  costs  satisfied  by  try- 
ing the  cause  and  rendering  a  decree,  if 
more  costs  were  still  due,  the  remedy  of  the 
defendant  was  a  motion  to  retax,  and  that 
should  additional  costs  still  be  due  from  the 
plaintiff  It  would  not  be  cause  for  the  re- 
versal of  the  Judgment  Hoagland  v.  Tan 
Etten,  31  Neb.  292  (47  N.  W.  920). 

E.  Mode  of  Benditiou,  Form,  and  Entry  of 

Judgment  or  Order. 
Vocesfity  of  formal  Judgmoit. 

158.  (1878.)  Where  a  demurrer  to  a  pe- 
tition is  sustained  In  the  court  below,  to 
authorize  a  review  of  the  case  by  the  su- 
preme court,  there  must  be  a  final  Judgment 
dismissing  the  case.  Killer  v.  Burlington 
d  M.  R.  Co.,  7  Neb.  227. 

159.  (1894.)  The  supreme  court  will  not 
review  on  appeal  or  error  a  decree  rendered 
by  the  district  court,  prior  to  the  formal 
entry  of  such  decree  upon  the  Journal  of 
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the  trial  court  Ward  v.  Vnnson,  40  Neb. 
695  (59  N.  W.  97);  (1896)  47  Neb.  826  (66 
N.  W.  867). 

160.  (1895.)   A  motion  for  judgment  turn 

obstante  veredicto  presents  no  question  for 
review  where  the  record  falls  to  show  that 
is  was  ruled  on  below.  Barr  v.  Kimball,  43 
Neb.  766  (62  N.  W.  196). 

161.  (1900.)  An  appeal  from  a  decree  of 
roreelosure  by  a  defendant  who  objects  only 
to  the  entry  of  a  deficiency  judgment  against 
him  Is  premature.  If  taken  before  the  ren- 
dition of  such  judgment.  Parmele  v.  Bchroe- 
der.  69  Neb.  653  (81  N.  W.  606). 

162.  (1900.)  Where  a  writ  of  mandamus 
has  been  refused,  but  no  order  dismissing 
the  proceedings  has  been  entered,  there  Is 
no  final  order  from  which  an  appeal  will 
lie.  State,  ex  rel.  Yeiser,  v.  Higby,  60  Neb. 
765  (84  N.  W.  261). 

Sufficiency  of  entry. 

163.  (li892.)  An  order  that  '"judgment 
be  rendered  on  the  verdict"  Is  a  mere  re- 
cital, and  a  petition  in  error  cannot  be  pred- 
icated thereon.  Stone  v.  Veely,  34  Neb.  81 
(51  N.  "W.  314). 

164.  (1895.)  Where  plaintiff  In  his  peti- 
tion prays  for  partition  of  land,  or  for  a  sale 
thereof  In  case  It  cannot  be  divided,  a  record 
showing  that  a  demurrer  to  the  answer  was 
sustained,  and  merely  reciting  "judgment  of 
partition  as  prayed  for  In  the  petition,"  does 
not  disclofte  a  final  judgment.  Atwood  v. 
Attoood,  45  Neb.  201  (63  N.  W.  362). 

165.  (1897.)    An  order  setting  aside  a 

verdict  that  recites  "The  court  finds  that 
the  order  granting  a  new  trial  was  made 
contrary  to,  and  In  violation  of,  the  rules 
of  this  court,  ♦  ♦  •  was  prejudicial  er- 
ror, aind  erroneously  granted,  •  •  *  and 
the  court  would  set  aside  said  order  grant- 
ing said  new  trial  had  this  court  Jurisdiction 
to  do  so,"  is  not  a  final  order.  Marrovo  v. 
Gilbert,  52  Neb.  195  (71  N.  W.  1014). 

  Finding  or  memorandum.  * 

166.  (1878.)  The  recitals  in  the  record 
were  as  follows:  "This  cause  coming  on  to 
be  heard  on  the  demurrer  to  the  plaintiffs 
petition  heretofore  filed,  the  court,  after 
hearing  the  argument  of  counsel  thereon, 
and  after  due  consideration,  sustained  said 
demurrer  and  rendered  judgment  for  the 
defendant,  and  against  the  plaintiff,  for  the 
costs  of  this  action  taxed  at  fll.20."  Held. 
Not  a  judgment,  but  a  mere  recital  that  one 


had  been  rendered  for  costs.  Ifiller  v.  Bur- 
lington d  M.  R.  R.  Co.,  7  Neb.  227. 

167.  (1883.)  A  journal  entry  in  an  eject- 
ment suit  that  "the  cause  came  on  for  hear- 
ing, and  a  jury  being  waived,  and  after 
hearing  the  evidence  the  court  finds  the  de- 
fendant should  have  judgment  entered  and 
stand  against  plaintiff,"  Is  not  a  final  order 
from  which  appeal  will  lie.  Meglemere  v. 
Bell,  14  Neb.  377  (15  N.  W.  703). 

168.  (1894.)  A  memorandum  tor  a  de- 
cree made  by  a  judge  of  the  district  court 
upon  his  calendar  will  not  authorize  a  to- 
vied  of  the  case  In  this  court  before  such 
decree  is  extended  in  due  form  and  apt  lan- 
guage upon  the  court  journal.  Ward  v.  Urm* 
son,  40  Neb.  69B  (59  N.  W.  97). 

169.  (1S96.)  A  memorandum  of  a  judg- 
ment made  by  a  judge  of  the  district  court 
upon  his  trial  docket  will  not  authorize  a 
review  thereof  in  the  supreme  court  before 
the  extension  of  such  Judgment  upon  the 
journal  of  the  district  court,  In  apt  language 
and  in  due  form.  Homick,  Heta  <£  Moore, 
V.  Maguire,  47  Neb.  826  (66  N.  W.  867). 

17G.  (1897.)  A  finding  without  a  judg- 
ment In  a  summary  prosecution  for  contempt 
of  court  will  not  reviewed  by  means  of 
proceedings  in  error.  Blodgett  v.  State,  60 
Neb.  121  (69  N.  W.  751). 

ZO.  BiaHT  OF  BEVIEW. 
A.  Persons  Entitled, 
-parties  of  record,  or  privies. 

Persons  entitled  to  alleged  error,  see  po«t. 
IS  1504-1551. 

171.  (1896.)  Only  parties  to  a  Judgment, 
or  their  privies,  can  prosecute  error  or  ap- 
peal. Burlington  d  M.  B.  R.  Go.  v.  Martin, 
47  Neb.  56  (66  N.  W.  15);  (1900)  Peterson 
V.  Martin,  60  Neb.  677  (83  N.  W.  831): 
(1901)  Large  <£  Amsden  Co.  v.  Nott  a  Son, 
1  Uoof.  147  (95  N.  W.  484). 

172.  (1896.)  Where  plaintiffs  in  error 
are  not  parties  to  a  judgment,  or  their  priv- 
ies, the  petition  in  error  may  be  dismissed. 
Burlington  M.  B.  B.  Co.  v.  Martin,  47  Neb. 
56  (66  N.  W.  15). 

173.  (1898.)  Where  a  party  dies  after 
judgment,  the  administrator  may  prosecute 
error  without  procuring  an  order  of  reviv- 
ing the  action  In  his  name.  Webater  v.  City 
of  Haatinga,  56  Neb.  246  (76  N.  W.  565). 

174.  (1899.)  A  judgment  cannot  be  re- 
viewed by  one  not  a  party  thereto,  or  who 
is  not  affected  thereby.  Pennsylvania  Co.  v. 
Kennard  Olaaa  d  Paint  Co.,  59  Neb.  435  (81 
N.  W.  372). 
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175.  (1900.)  An  order  confirming  Bale  of 
realty  by  receiver  of  a  bank  Is  appealable 
and  may  be  superseded  by  the  bank.  State 
V.  Fawcett,  60  Neb.  393  (83  N.  W.  176). 

176.  (1900.)  Any  party  prejudiced  by  a 
iHdgment  rendered  against  him  may,  by  tak- 
ing the  proper  steps,  have  the  same  re- 
newed. Horton  v.  State,  ex  ret.  Hoyden,  60 
Neb.  701  (84  N.  W.  87). 

177.  (1901.)  The  right  of  review  on  ap- 
peal is  confined  to  those  who  are  parties  to 
the  Buit  In  the  court  below.  State  v.  BJoom- 
m  State  Bank,  1  Unof.  526  (95  N.  W.  791)' 

Parties  not  prejudiced. 

178.  (1899.)  One  not  prejudiced  by  a 
Judfment  cannot  obtain  a  review  thereof. 
Sturtevant  Co.  v.  Bohn  Sash  A  Door  Co.,  59 
Neb.  82  (80  N.  W.  273);  (1900)  First  Nat. 
Bank  v.  GtUon.  60  Neb.  767  (84  N.  W.  259). 

179.  (1905.)  A  defendant  who  has  dis- 
claimed in  the  district  court,  and  against 
Thorn  no  judgment  has  been  rendered  ex- 
cept to  bar  him  of  the  subject  of  the  action, 
Is  not  entitled  to  a  review  on  error  or  appeal. 
Bocfc  V.  Hun.  73  Neb.  162  (102  N.  W.  267). 

Interwt  In  aubject-mattw. 

180.  (1896.)  A  judgment  debtor  dis- 
claiming any  Interest  in  the  money  gar- 
nished cannot  predicate  error  upon  an  order 
requiring  the  garnishee  to  pay  the  money 
into  court,  or  upon  the  refusal  to  vacate 
such  order.  Bumham  v.  Ramge,  47  Neb. 
175  (66  N.  W.  277). 

181.  (1897.)  An  appealable  Interest  ex- 
ists when  Ihe  judgment  or  decree  so  affects 
I  party  or  privy  to  the  record  that  he  would 
derive  a  substantial  benefit  from  its  modlfl- 
eiUon  or  reversal.  Penn  Mutual  Life  Ins. 
Co.  V.  Creighton  Theatre  Building  Co.,  51 
Neb.  659  (71  N.  W.  279). 

If 2.  (1897.)  A  bidder  at  a  judicial  sale 
whose  bid  has  been  accepted  may  appeal 
from  an  order  setting  the  sale  aside.  Penn 
Mutual  Life  Ins.  Co.  v.  Creighton  'meatre 
BuiUtinff  Co..  51  Neb.  659  (71  N.  W.  279). 

183.  (1898.)  Where,  In  an  action  by  a 
inrety  to  foreclose  an  indemnity  mortgage. 
It  appears  from  the  pleadings  that  the  pro- 
ceeds of  the  sale  of  the  mortgaged  property 
are  to  go  to  the  creditor,  who  la  also  a  party 
to  the  action,  such  creditor  Is  so  Interested 
in  the  controversy  that  he  may,  for  his  own 
benefit,  prosecute  an  appeal  from  a  judgment 
adverse  to  the  surety.  Blair  State  Bank  v. 
SteKart.  57  Neh.  58  (77  N.  W.  370). 

184.  (1906.)   The  purchaser  of  an  equity 


of  redemption  has  an  interest  that  will 
support  the  right  to  appeal  a  foreclosure. 
Street  v.  Smith,  75  Neb.  434  (106  N.  W. 
472). 

■       Sureties  of  parties. 

185.  (1905.)  When  there  has  beeti  a  trial 
and  judgment  in  replevin  after  the  death  of 
the  plaintiff  and  without  revivor  or  suggest- 
tion  of  death  upon  the  record,  the  sureties 
In  the  replevin  bond  have  such  an  interest 
as  entitles  them  to  have  the  error  corrected 
by  direct  proceedings  under,  the  statute. 
McBrayer  v.  Jordan,  73  Neh.  483  (103  N. 
W.  50.) 

 Attorneys  of  parties. 

186.  (1903.)  Attorneys  who  have  under- 
taken to  establish,  for  a  contingent  fee,  a 
client's  right  to  a  fund  in  court,  and  who, 
after  rendering  valuable  services,  have  been 
defeated  in  the  district  court,  and  who  have 
furnished  a  supersedeas  bond  to  retain  the 
fund,  and  are  taking  steps  to  have  the  de- 
cision against  their  client  reviewed  on  error, 
are  entitled,  whem  their  client  under  tbese 
circumstances  refuses  to  pay  them  and  in- 
structs them  to  proceed  no  further  on  her 
behalf,  to  prosecute  error  proceedings  in  her 
name,  on  their  own  behalf,  in  order  to  col- 
lect their  contingent  fee  out  of  the  fund  still 
in  court,  if  they  can  establish  their  client's 
right  to  it.  Counsman  v.  Modem  Woodmen 
of  America,  69  Neb.  713  (98  N.  W.  414). 

B.  Estopp^  Waiver  or  Agreements  Affect - 
lug  Bight. 
Estopped  to  allege  errors,  see  post,  S|  1509- 

1551. 

Inconsistent  position  or  action  in  general. 

187.  (1876.)  The  taking  of  a  stay  of  exe- 
cution, prior  to  the  act  of  FehEuary  23,  1875, 
is  not  a  waiver  of  the  right  to  prosecute 

proceedings  in  error  In  the  supreme  court. 
White  V.  Blum,  4  Neb.  565;  (1876)  Seymour' 
V.  Street,  5  Neb.  85.    [Overruled.    11  Neb. 
474;  20  Neb.  315.] 

188.  (1879.)  If  a  stay  of  the  order  of 
sale  under  a  decree  of  foreclosure  be  taken, 
no  proceedings  on  appeal  from  each  decree 
can  afterwards  be  had.  McCreary  v.  Pratt. 
9  Neb.  122  (2  N.  W.  362). 

189.  (1882.)  After  a  party  has  a  stay 
of  order  of  sale,  he  cannot  have  the  judg- 
ment reviewed  on  error  or  appeal.  Sullivan 
Saving  Inst.  v.  Clark,  12  Neh.  578  (12  N. 
W.  103). 

190.  (1893.)  Where,  In  an  equitable  pro- 
ceeding, the  unsuccessful  party  secures  a  re- 
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ezamination  by  the  district  court  of  the  ques- 
tions at  issue,  upon  an  application  in  the  na- 
ture of  a  bill  of  review,  although  by  motion, 
instead  of  a  petition,  he  will  be  held  to  have 
waived  his  right  to  appeal  from  such  decree. 
Wilton  V.  Robertt,  38  Neb.  206  (66  N.  W. 
787). 

191.  (1900.)  An  appeal  from  a  Judgrment 
claimed  to  have  been  irregularly  obtained 
estops  the  party 'appealing  from  afterwards 
relying  on  the  alleged  Irregularities  ante- 
cedent to  the  judgment  appealed  from. 
DredJa  v.  Baache,  60  Neb.  656  (83  N.  W. 
916). 

191a.  (1907.)  In  an  action  fioi:  personal 
injuries  as  a  result  of  negligence,  the  fact 
that  the  Jury  has,  at  the  request  of  one  of 
the  parties,  inspected  the  scene  of  the  Injury, 
does  not  necesBarily  preclude  such  iwrty 
from  complaining  that  the  verdict  Is  not  sup- 
ported by  the  evidence.  Forl>e»  v.  City  of 
Omaha,  79  Neb.  6  (112  N.  W.  326). 

Acqoiescencs  in  decision. 

192.  (1883.)  Taking  an  order  for  leave 
to  plead  in  the  district  court  after  an  er- 
roneous reversal  of  the  judgment  of  a  ju»- 
tic6  of  the  peace,  the  order  being  atter- 
wards  vacated,  is  not  a  waiver  of  tbJa  error, 
nor  does  It  estop  a  party  from  prosecuting 
error  to  the  supreme  court  on  the  judgment 
of  reversal.  Raymond  v.  Strine,  14  Neb.  S36 
(16  N.  W.  350). 

193.  (1884.)  If  a  defendant,  after  the 
overruling  of  a  demurrer,  answer  to  Uie 
merits,  he  thereby  waives  his  exception  to 
the  ruling  of  the  court  on  such  demurrer. 
Dorrington  v.  Minnick,  15  Neb.  397  (19  N. 
W.  456). 

194.  (1897.)  An  order  striking  from  the 
flies  an  amended  petition  as  being  substan- 
tially the  same  as  the  original,  to  which  a 
demurrer  had  been  sustained,  may  be  re- 
viewed by  a  proceeding  in  error,  the  right 
not  being  waived  by  filing  the  amended  pe- 
tition. Wheeter  v.  Barker,  61  Neb.  846  (  71 
N.  W.  750). 

195.  (1901.)  The  filing  of  a  motion, 
which  Is  overruled,  to  vacate  a  decree  and 
dismiss  the  action  in  which  it  Is  rendered, 
because  of  findings  of  Uxt  made  by  the  court 
In  the  same  action,  does  not  waive  an  appeal 
from  the  decree  thus  vainly  attacked.  An- 
derson V.  SenOrickaon,  1  Unof,  610  (95  N. 
W.  844). 

196.  (1901.)  A  party  who  has  acquiesced 
In  an  adverse  finding  of  fact  bv  making  It 
the  basis  of  sulnequent  proceedings  In  the 


cause,  Is  precluded  from  obtaining  review 
ot  such  finding  on  appeal.  Wal9h  v.  VaUh, 
1  Unof.  719  (95  N.  W.  1024). 

197.  (1902.)  At  a  term  subsequent  to 
that  at  which  the  motion  for  a  new  trial 
was  overruled  the  unsuccessful  party  asked 
the  court  to  render  Judgment  on  the  verdict. 
Held,  That  such  party  was  not  thereby  pre- 
cluded from  obtaining  a  review  of  errors  in 
the  supreme  court  Carlson  v.  Benton,  66 
Neh.  486  (92  N.  W.  600). 

Compliance  with  judgment. 
'  198.  (1896.)  A  motion  of  an  appellee  to 
dismiss  an.  appeal  because  of  the  payment 
by  appellant  of  the  judgment  from  which 
an  appeal  had  been  taken  must  be  over- 
ruled when  It  Is  shown  that  such  payment 
waa  not  voluntary,  but  was  made  to  avoid 
a  sale  of  appellant's  property  on  an  execu- 
tion issued  for  the  satisfaction  of  the  afore- 
said Judgment  Oreen  v.  Hall,  43  Neb.  276 
(61  N.  W.  605;  47  Am.  St  Rep.  761). 

199.  (1899.)  The  mere  payment  of  the 
costs  by  an  unsuccessful  litigant  is  not  a 
waiver  of  the  right  to  appeal  or  prosecute 
error  from  the  Judgment  rendered  on  tue 
merits.  Woodward  v.  State,  ex  rel.  Tkoms- 
«en.  58  Neb.  598  (79  N.  W.  164). 

Acceptance  of  benefits. 

^00.  (1885.)  A  party  who  accepts  the 
amount  of  an  order  or  Judgment  cannot  af- 
terwards prosecute  an  appeal  from  the  same. 
Orav  V.  Smith,  17  Neb.  682  (24  N.  W.  340). 

201.  (1894.)  A  party  who,  after  appeal- 
ing from  a  decree  in  his  Cavor,  voluntarily 
accepts  the  benefits,  or  receives  the  advan- 
tage, of  the  decree  is  thereby  precluded  from 
afterwards  prosecuting  his  appeal.  Barte  v. 
Castetter,  38  Neb.  571  (57  N.  W.  381). 

308.  (1906.)  A  party  Is  not  estopped  to 
prosecute  his  appeal  by  the  fact  that  he  ae- 
oepts  the  amount  of  a  judgment  whldi  the 
appellee  concedes  to  be  due  him;  the  appeal 
in  such  case  Involving  only  his  right  to  a 
further  recovery.  Meade  Plumbing.  Heating 
&  Lighting  Co.  v.  Irwin,  77  Neb.  385  (109  N. 
W.  391). 

Agreements  and  stipulations. 

203.  (1880.)  Where  a  Judgment  debtor, 
by  an  agreement  secures  a  settlement  of  tne 
entire  controversy,  he  cannot  thereafter 
prosecute  a  petition  hi  error  to  reverse  the 
decree  directed  against  him.  Treischke  v. 
Western  Grain  Co.,  10  Neb.  358  (6  N.  W. 
427). 

204.  (1883.)  Where  a  party  enters  Into 
a  stipulation  to  pay  all  corts  in  case  no 
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appeal  la  taken,  and  fails  to  pay  the  costs, 
he  caanot  Insist  upon  the  stipulation  to  pre- 
vent an  appeal  Clark  v.  Strong,  14  Neb. 
229  (15  N.  W.  236). 

205.  (1898.)  A  Judgment  on  the  agree- 
ment of  parties  thereto  is  binding  and  will 
Dot  be  reversed  on  appeal.  Anderten  v. 
Carton,  54  Neb.  678  (74  N.  W.  1072). 

206.  (1901.)  A  stipulation  in  an  action 
pending  la  a  district  court  tbat  the  property 
which  Is  the  subject  of  the  controversy  shall 
lie  sold  and  the  proceeds  deposited  with  the 
clerk  until  it  shall  be  determined  which 
party  to  the  action  Is  entitled  to  them,  and 
that.  It  the  sale  shall  be  made  before  the 
matter  shall  be  fully  litigated,  the  funds 
shall  be  paid  out  when  the  court  shall  have 
made  an  order  that  one  or  the  other  party 
Is  entitled  to  them.  Is  not  eltectual  as  a  re- 
lease of  errors  and  a  waiver  of  the  right  of 
reriew  hi  the  supreme  court  An  intent  by 
the  parties  to  bar  themselTes  from  the  right 
of  access  to  the  courts  must  be  manifested 
by  express  words  or  by  the  strongest  impli- 
cation. Ryan  v.  Donley,  2  Unof.  6  (96  N. 
W.  49). 

207.  (1903.)  A  sttpnlation  in  an  action 
that  the  property  which  la  the  subject  of  the 
coDtrorersy  shall  be  sold  and  the  proceeds 
depoetteu  with  the  clerk  to  be  paid  out  when 
tlie  court  shall  have  made  an  order  that  one 
or  tb«  other  party  is  entitled  to  them,  is  not 
etfectual  aa  a  release  of  errors  and  a  waiver 
of  the  rl^t  of  review  in  the  supreme  court 
An  intent  by  the  parties  to  bar  themselves 
from  the  right  of  access  to  the  courts  must 
be  manifested  by  express  words  or  by  the 
■trongest  implication.  Ryan  v.  Donley,  69 
Neb.  623  (96  N.  W.  231). 

IV.  FBESEHTATIOH  AND  BS8EBVA- 
TION  nr  LOWEB  COUBT  OF 
OKOUBSS  07  BEVIBW. 

Dismissal  for  failure  to  preserve  question 
tor  review,  see  pott,  8§  1419-1424. 
A  Issues  and  Queations  in  Iiowar  Oontt. 

KeooBslty  of  presentation  in  generaL 

208.  (1876.)  To  Obtain  a  review  of  a 
case  In  the  supreme  court,  the  party  must 
first  have  fully  and  telrly  presented,  in  the 
moper  mode,  the  qnestlons  of  law  to  tiie 
Murt  below.   Gibson      ArnoW,  5  Neb.  186. 

209.  (,1S81.)  Cases  are  to  be  tried  on  the 
same  issue  in  the  appellate  court  as  in  the 
court  of  original  jurisdiction,  with  the  ex- 
ception that  matter  arising  after  the  trial, 
null  as  payment,  compromise,  release,  etc. 


may  be  pleaded  as  a  defense  to  the  action. 
O'Leary  v.  Iskey,  12  Neb.  136  (10  N.  W. 
576);  (1896)  Cohbey  v.  Buchanan,  48  Neb. 
391  (67  N.  W.  176);  (1897)  MorHll  v.  Craic 
ford,  61  Neb.  284  (70  N.  W.  954);  (1902) 
Carnahan  v.  Brewater,  2  Unof.  366  (96  N. 
W.  590);  (1903)  McCook  Irrigation  <C  Water 
Power  Co.  v.  Crews.  70  Neb.  115  (102  N.  W. 
249);  (1904)  Banking  House  of  A.  Caatetter 
V,  Stewart,  70  Neb.  815  (98  N.  W.  94). 

210.  (1881.)  In  Its  appellate  jurisdic- 
tion, the  province  of  the  supreme  tnurt  Is, 
generally,  to  review  the  rulings  of  the  in- 
ferior tribunals,  duly  expected  to  at  the 
time  of  being  made,  and  to  correct  such  of 
them  as  are  found  to  be  erroneous;  not  the 
consideration  of  questions  first  raised  after 
the  case  Is  brought  here,  unless  they  be 
those  of  jurisdiction.  Courtnoy  v.  Price,  12 
Neb.  188  (10  N.  W.  698). 

211.  (1S84.)  In  a  proceeding  on  error  to 
a  district  court  the  supreme  court  can  only 
consider  such  points  as  have  been  brought 
to  the  attention  of  the  district  court  and  a 
ruling  had  or  demanded  thereon,  and  it  is 
such  ruling  or  refusal  to  rule  by  the  dis- 
trict court  uiK>n  which  this  court  can  act. 
Chicago,  St.  P.,  M.  d  0.  R.  Co.  v.  iMndttorm, 
16  Neb.  264  (20  N.  W.  198;  49  Am.  Rep. 
718). 

212.  (1894.)  Where  a  case  Is  brought  to 
the  supreme  court  on  petition  in  error,  to 
review  the  decision  of  the  lower  court  on  a 
motion  of  a  imrchaser  to  vacate  the  confirm- 
ation and  set  aside  a  judicial  sale  of  real 
estate,  only  such  questlous  as  were  presented 
in  the  lower  court,  or  to  which  its  attention 
was  called  and  Its  ruling  taken  or  requested, 
will  be  reviewed  or  considered  in  the  su- 
preme court  Vorton  v.  Ue^^ratlta  Loan  <6 
Tnut  Co.,  40  Neb.,  894  (68  N.  W.  953). 

213.  (1895.)  The  supreme  court  as  an 
appellate  tribunal  can  pass  upon  no  question 
which  was  not  presented  to  and  passed  on 
by  the  district  courts;  and  will  not  for  the 
purpose  of  determining  whether  a  district 
court  came  to  a  correct  conclusion,  examine 
any  evidence  which  was  not  presented  to 
that  court  Omaha  Fire  Ina.  Co.  v.-  Dierka  d 
White,  43  Neb.  473  (61  N.  W.  740). 

214.  (1895.)  An  issue  not  presented  by 
the  pleadings  will  be  disregarded  on  appeal. 
Chapman  v.  Brewer,  43  Neb.  890  (62  N.  W. 
320;  47  Am.  St  Rep.  779). 

216.  (1896.)  A  stipulation  of  the  facts 
filed  in  the  district  court  after  its  Judgment- 
has  been  rendered  cannot  be  considered  upon 
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proceedings  for  the  review  of  such  Judgment 
In  the  supreme  court.  Bowen  v.  State,  46 
Neb.  23  (64  N.  W.  353). 

216.  (1888.)  A  question  which  was  not 
presented  to  the  trial  court,  but  is  raised  tor 
the  first  time  in  the  supreme  court,  need  not 
be  considered.  Dunham  v.  Courtnay,  24 
Neb.  627  (39  N.  W  784);  (1896)  Dayton 
Spicc■^{iU8  Co.  V.  Sloan,  49  Neb.  622  (68 
N.  W.  1040);  (1896)  Fuller  v.  Cunningham, 
48  Neb.  857  (67  N.  W.  879);  (1899)  Broa^ 
water  v.  Foxicorthy,  57  Neb.  406  (77  N.  W. 
1103);  (1899)  Bankers  Life  In*.  Co.  v.  Bob- 
bins, 69  Neb.  170  (80  N.  W.  484);  (1899) 
Arlington  Slate  Bank  v.  Paulsen,  59  Neb. 
94  (80  N.  W.  263);  (1900)  Hyde  v.  Hyde,' 
60  Neb.  502  (83  N.  W.  673);  (1903)  Batty 
V.  City  of  BaJStings,  69  Neb.  511  (95  N.  W. 
866). 

217.  (1901.)  When  the  defendant  in  an 
action  to  foreclose  a  tax  Hen  files  no  plead- 
ing in  the  district  court  except  a  motion  to 
strilte  plaintiff's  petition  from  the  filra, 
the  action  of  the  trial  court  in  overruling 
such  motion  cannot  be  reviewed  on  appeal. 
Seaman  v.  Atkinson,  2  Uuof.  197  (96  N.  W. 
149). 

218.  (1905.)  The  failure  of  the  clerk.  In 
recording  a  iudgment,  to  certify  that  cer- 
tain of  the  defendants  are  sureties,  where 
such  is  the  fact,  is  reversible  error,  though 
not  presented  to  the  trial  court.  Escritt  v. 
Michaelson,  73  Neb.  634  (103  N.  W.  300). 

219.  (1906.)  Questions  not  raised  by  the 
pleadings  In  the  court  of  original  jurisdiction 
cannot  be  considered  by  the  supreme  court 
on  appeal.  Bankers  Union  of  the  World  v. 
Landis,  75  Neb.  626  (106  N.  W.  973). 

220.  (1906.)  The  failure  of  the  appellees 
to  answer  In  the  court  below  does  not  de- 
prive them  of  the  right  to  review  the  judg- 
ment of  that  tribunal.  Lancaster  County  v. 
Whedon,  76  Neb.  753  (108  N.  W.  127). 
Theory  of  cause. 

221.  (1897.)  Parties  will,  as  a  rule,  be 
restricted  to  the  theory  upon  which  the 
cause  was  tried  below.  Shaw  d-  Co.  v.  Robin- 
son (£■  Stokes  Co.,  51  Neb.  164  (70  N.  W. 
953);  (1903)  Parker  v.  Knights  Templars  d 
Masons  Life  Indemnity  Co.,  70  Neb.  268  (97 
N.  W.  281). 

222.  (1S95.)  A  case  will  In  general  be 
reviewed  in  the  supreme  court,  only  with 
reference  to  the  theory  adopted  by  the 
parties  In  the  district  court.  Woodward  v. 
Baira,  43  Neb.  310  (61  N.  W.  612);  (1896) 
Omaha  Brewing  Ass'n  v.  Wuethrick,  47  Neb. 
920  (66  N.  W.  990). 


223.  (1897.)  In  an  action  by  a  receiver 
of  a  bank  against  one  who  had  held  some  of 
its  unpaid  stock,  and  his  transferee  thereof, 
for  the  amount  of  an  assessment  thereon. 
In  which  it  was  sought  to  obtain  Judgment 
against  one  defendant  If  certain  altegations 
of  fraud  against  him  should^  be  aUBtalned 
by  the  proofs  to  be  adduced,  and  if  not  so 
sustained  then  against  the  other  defendant, 
the  cause  must  be  tried  on  appeal  as  one  for 
alternative  relief;  and  the  evidence  not  be- 
ing found  sufflcient  to  charge  the  original 
holder  of  the  stock  on  the  theory  proceeded 
on  against  him  In  the  district  court,  he  can- 
not be  held  liable  In  the  supreme  court  on  a 
different  theory.  Morrill  v.  Crawford,  51 
Neb.  284  (70  N.  W.  954). 

224.  (1899.)  Where  parties  rest  the  pri- 
orities of  Hens  on  the  determination  of 

a  definitely  stated  question,  the  reviewing 
court  will  not  settle  them  in  accordance  with 
other  conditions  or  facts  existing  in  the 
case.  Woolworth  v.  Parker,  57  Neb.  417  (77 
N.  W.  1090). 

(1901.)  As  a  general  rule,  the  su- 
preme court  will  review  a  case  only  with 
reference  to  the  theory  adopted  by  the  pa^ 
ties  In  the  trial  court  This  rule  Is  particu- 
larly applicable  whefe  a  party  vho  has  pro- 
cured a  decree  upon  one  theoiy,  seeks  a 
modification  thereof  in  the  supreme  court 
upon  a  different  theory.  Commercial  State 
Bank  V.  Ketchum,  1  Unof.  464  (96  N.  W. 
614). 

Orounds  of  action  or  relief. 

226.  (1895.)  In  reviewing  the  action  of 
the  district  court  in  refusing  to  set  uHAe  a 
sale  the  supreme  court  can  constder  od^ 
whether  the  district  court  erred  in  refusing 
to  set  aside  the  sale  on  the  specific  grounds 
assigned  for  that  purpose  in  the  motion  filed 
in  the  court  below.  Hooper  v.  Castetter,  45 
Neb.  67  (63  N.  W.  135). 

227.  (1903.)  In  an  equitable  action  for 
a  new  trial,  evidence  offered  for  the  pur- 
pose of  proving  the  plaintiff  had  a  substan- 
tial and  meritorious  defense  in  the  prior  ac- 
tion was  objected  to  an  excluded  on  the 
ground  of  Irrelevancy  and  immateriality,  and 
a  ruling  of  the  trial  court  procured  limiting 
the  evidence  to  the  alleged  ground  of  fraud, 
and  the  suit  was  tried  upon  that  theory. 
Held,  on  appeal  from  a  judgment  dismissing 
the  suit,  that  It  is  proper  to  adopt  the  sauie 
theory  in  determining  whether  the  plaintiff 
is  entitled  to  a  new  trial  and  that,  for  tlie 
purpose  of  t^e  case,  it  will  be  assumed  that 
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a  nlld  and  merltoiioos  defense  exteted  In 
his  favor  in  the  original  action.  KJdbunde 
V.  Byron  Reed  Co.,  69  Neb.  126  (98  N.  W. 
182).  ' 

Onnmds  of  defense. 

22S.  (1881.)  If  a  defendant  in  the  trial 
court  omit  a  defense  upon  the  merits  which 
he  might  have  made,  he  will,  In  the  supreme 
court,  be  bound  by  the  case  made  by  the 
pleadings  and  evidoice,  as  exhibited  by  the 
records.  Cottrtnay  v.  Price,  12  Neb.  188  (10 
N.  W.  698);  (1894)  Chamberlain  v.  Grimes, 
42  Neb.  701  (60  N.  W.  948). 

229.  (1894.)  A  subcontractor  brought  a 
suit  to  foreclose  a  mechanic's  Hen.  The 
ovner,  the  original  contractor,  and  a  ma- 
terial-man were  made  defendants.  The  ma- 
terial-man died  an  answer,  in  the  nature  of 
a  cro6s-biU,  claiming  a  lien  upon  the  prem- 
ises of  the  owner  for  material  furnished  in 
the  erection  of  the  improTement  To  this 
cross-biU  the  owner  filed  no  answer.  Held, 
That  the  owner  conld  not  be  heard  to  ob- 
ject, on  appeal,  to  the  correctness  of  the  find- 
ing and  decree  of  the  district  court  In  favor 
of  the  material-man.  Zarrt  v.  Keck,  40  Neb. 
456  (58  N.  W.  933). 

230.  (1895.)  Where  the  answer  In  tlie 
district  court  was  a  general  dental  of  the 
aTerments  of  the  petition,  the  defendant, 
baring  urged  In  that  court  but  one  ground 
for  the  avoidance  of  the  effect  of  bis  alleged 
indorsement  of  a  promissory  note,  will  not 
be  permitted,  for  the  flnit  time  by  brief  in 
the  supreme  court,  to  urge  tbat  he  should 
be  held  not  liable  on  a  radically  dltferent 
gronnd.  -Oreaves  v.  Norfolk  Wof.  Bank,  45 
Neb.  840  (64  N.  W.  225). 

231.  (1898.)  In  a  suit  against  a  railroad 
company  by  an  employe  who  was  Injured 
through  negligence  of  a  co-employe,  the  de- 
fense that  the  employes  were  fellow-serr- 
ants  cannot  be  considered  on  review  unless 
presented  to  the  trial  court  by  a  pleading, 
an  instruction,  or  in  some  other  manner. 
Union  P.  R.  Co.  v.  Elliott,  54  Neb.  299  (74 
N.  W.  627). 

232.  (1903.)  Defenses  not  Interposed  In 
the  court  below  and  not  complained  of  In 
the  petition  in  error,  will  not  he  reviewed 
on  error  proceedings  in  the  supreme  court, 
unless  they  go  to  the  jurisdiction  of  the  sub- 
ject-matter. Somer  v,  McCryatal,  6  Unof. 
217  (97  N.  W.  828). 

Invalidity  of  statute. 

233.  (1895.)  Where  a  statute  is  claimed 
to  be  Invalid  on  the  ground  that  it  was  not 


enacted  In  tiie  constitutional  mode,  sncta  in- 
validity must  be  presented  by  the  pleadings 
or  in  some  other  form  in  the  trial  court  to 
be  of  any  avail  here.  Such  objection  can- 
not be  raised  for  the  first  time  in  the  ap- 
pellate court.  Clearwater  Bank  v.  Kurkon- 
ski,  45  Neb.  1  (63  N.  W.  133). 


Capacity  or  right  to  sue. 


234.  (1890.)  The  objection  that  the 
plaintiff,  which  sought  to  establish  a  lien 
npon  certain  personal  property  in  the  hands 
of  D.  as  the  property  of  C,  a  judgment 
debtor  of  the  plaintiff,  was,  u  to  the  prop- 
erty, only  a  general  creditor  of  C,  It  not 
having  attached  the  same,  the  Question  not 
having  been  raised  In  the  trial  court;  held, 
that  it  would  not  be  heard  when  raised  for 
the  first  tlme^  in  the  supreme  court  on  ap- 
peal. South  Omaha  Nat.  Bank  v.  Cha«e,  30 
Neb.  444  (46  N.  W.  513). 

235.  (1903.)  The  question  of  legal  ca- 
pacity of  plaintiff  to  maintain  an  action  can- 
not be  successfully  ui^»d  for  tbe  first  time 
in  Uie  supreme  court  Taylor  v.  Weckerly. 
69  I^b.  739  (96  N.  W.  618). 


■  Defect  of  partiea. 


236.  (1899.)  Defense  of  defect  of  parties 
defendant  is  waived  unless  raised  by  answer 
or  demurrer  and  cannot  be  first  raised  on 
appeal.  Ayrea  v.  Duggan,  67  Neb.  750  (78 
N.  W.  296). 

237.  (1903.)  The  question  of  a  defect  of 
parties  cannot  be  successfully  urged  for  the 
first  time  in  the  supreme  court.  Taylor  v. 
Weckerly,  69  Neb.  739  (96  N.  W.  618). 

 Statute  of  limitations. 

238.  (1897.)  The  defense  of  the  statute 
of  limitations,  will  be  waived  If  not  raised 
In  the  trial  court  Bell  v.  Rice,  50  Neb.  547 
(70  N.  W.  26);  (1902)  Omaha  Carpet  Co. 
V.  Clapp,  2  Unof.  406  (89  N.  W.  246). 

Construction  of  pleadings. 

239.  (1890.)  When  there  is  no  answer  in 
the  record  brought  to  this  court,  but  tt  ap- 
pears that  the  cause  was  tried  by  both 
parties  without  objection,  as  though  an  an- 
swer had  been  filed  denying  the  allegations 
of  the  petition,  the  supreme  court  will  treat 
the  case  In  the  same  way.  Schuster  v. 
Carson,  28  Neb.  612  (44  N.  W.  734). 

240.  (1902.)  Where  pleadings  are  not 
marked  filed  by  the  clerk,  but  are  treated 
by  the  trial  court  as  though  they  were  ac- 
tually filed,  they  will  be  so  treated  on  ap- 
peal. Jolliffe  V.  Kaswell,  8  Vnot  244  (91 
N.  W.  563). 
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241.  (1908.)  If,  after  the  Issues  are 
made  up  In  the  lower  court  by  petition, 
aiuwer,  and  reply,  an  amended  answer  is 
filed  containing  allegations  not  denied  by  the 
reply,  and  the  cause  is  tried  In  the  lower 
court,  aud  presented  In  the  supreme  court, 
on  the  theory  that  the  reply  stands  as  a 
reply  to  the  amended  answer,  It  will  be  so 
considered  by  this  court  Palmer  v.  Jftener, 
70  Neb.  200  (97  N.  W.  334). 

242.  (1905.)  A  reviewing  court  will  not 
only  liberally  construe  a  petition  assailed 
for  the  first  time  in  that  court,  in  order  to 
uphold  It  If  possible,  but  will  view  It  In  the 
light  of  the  entire  record;  and  where,  from 
the  nature  of  the  answer  and  the  testimony 
adduced.  It  appears  that  both  parties  have 
placed  the  same  construction  on  such  peti- 
tion, the  court  will  not  ignore  such  con- 
struction in  ruling  on  the  sufflAency  of  the 
petition,  even  though  the  petition  standing 
alone  ml^t  not  admit  of  such  constmctiou. 
Chicago,  B.  I.  <£  P.  B.  Oo.  v.  Kerr,  74  Neb.  1 
(104  N.  W.  49). 

243.  (1905.)  Where  the  court  and  the 
parties  to  the  action  proceed  in  the  trial  of 
a  case  on  the  theory  that  the  pleadings  pre- 
sent a  certain  material  issue  not  jurisdic- 
tional In  Its  nature,  the  supreme  court  will 
not  on  appeal  examine  the  pleadings  to  de- 
termlne  their  sufflclency  to  clearly  make  the 
Issue.  Motrin  v.  McNeilh  74  Neb.  291  (104 
N.  W.  195). 

244.  (1902.)  Where  the  parties  to  an  ac- 
tion enter  upon  a  trial  and  treat  the  allega- 
tions of  new  matter  alleged  In  the  answer 
as  denied,  this  court  will  also  trmt  It  so 
notwithstanding  no  reply  appears  In  the 
record.  Loon  d  Trtut  Saving*  Bank  v. 
Stoddara,  S  Unof.  486  (89  N.  W.  301). 

Construction  of  contract. 

245.  (1896.)  In  an  action  on  a  contract, 
where  both  parties  In  the  district  court 
adopt  a  particular  construction,  neither  will 
be  permitted  to  urge  a  different  one  in  the 
reviewing  court  Woodward  v.  Baird,  43 
Neb.  310  (61  N.  W.  818). 

Facts  admitted  or  not  denied. 

246.  (1902.)  Facts  not  put  in  Issue  by 
the  pleadings  form  no  basis  for  an  uslgn- 
ment  of  error  on  the  ground  of  the  Insuffi- 
ciency of  the  evidence  to  sustain  a  finding 
as  to  the  existence  of  such  facts.  Clements 
V.  Eiaeley,  63  Neb.  651  (88  N.  W.  871). 

Evidence  considered  withoat  offer. 

247.  (1901.)  Writings  present  at  the 
trial  below  and  made  the  basis  of  examina- 


tion of  witnesses,  without  objection,  and 
treated  by  the  court  and  both  parties  as  In 
evidence,  will  be  so  regarded  in  this  conrt, 
although  there  was  no  format  offer  of  the 
same  In  evidence.  Petenon  v.  Wolf,  1  Unof. 
242  (96  N.  W.  332). 

Qneetions  In  intermediate  court 

248.  (1894.)  Assignments  of  error  not 
presented  to  the  district  court  on  error  from 

a  Justice  of  the  peace  will  not  be  considered 
in  the  supreme  court  in  reviewing  a  Judg- 
ment of  affirmance.  Weeks  v.  Wheeler,  41 
Neb.  200  (59  N.  W.  554). 

249.  (1898.)    The  validity  of  an  order  of 

a  county  board  allowing  a  claim  cannot  be 
raised  for  the  first  time  in  the  supreme 
court  on  error  or  appeal.  Btate,  ex  rel.  8eth 
Thomaa  Clock  Co.,  v.  County  Com'rt.  53 
Neb.  767  (74  N.  W.  2540. 

B.  Objections,  Motions  and  Bequests,  ud 

Rulings  Thereon. 
Wecessity  in  general. 

250.  (1881.)  In  all  cases  of  error,  not 
of  a  Jurisdictional  character,  before  tue  ag- 
grieved party  can  be  heard  In  a  court  of 
error,  he  should  first  seek  relief  at  the  bands 
of  the  court  where  the  error  has  occurred. 
OHggs  V.  Le  Poidevin,  11  Neb.  386  (9  N.  W. 
667). 

251.  (1894.)  An  alleged  error  in  accept- 
ing an  insufflclent  receiver's  bond,  not 
brought  to  the  attention  of  the  trial  court 
will  not  be  considered  by  the  supreme  court 
on  a  review  of  the  case  by  petition  In  error. 
Ecklund  v.  Willi*,  42  Neb.  737  (60  N.  W. 
1026). 

252.  (1902.)  Objections  argued  in  the 
briefs  which  were  not  presented  to  the  trial 
court  will  not  be  considered.  Moore  v. 
Jacobs.  64  Neb.  72  (89  N.  W.  1134). 

Sufficiency  in  geneiaL 

263.  (1879.)  Objections  and  exceptioiu 
should  present  distinctly  and  specidcally  the 
ruling  objected  to.  Tomer  v.  Densmore,  8 
Neb.  384. 

Nature  and  form  of  remedy. 

254.    (1894.)    Objection  to  the  Jurisdit 

tlon  of  a  court  of  equity  on  the  ground  that 
the  plaintiff  has  an  adequate  remedy  at  law 
must  be  made  before  judgment  on  the  merits 
of  the  cause,  and  will  not  be  entertained 
when  made  for  the  first  time  In  the  supreme 
court  on  the  appeal  of  the  objecting  party. 
Sherwin  v.  Qaghagen,  39  Neb.  238  (67  N.  W. 
J005);  (1895)  Dorsey  «.  Nichols,  43  Nel). 
214  (61  N.  W.  584). 
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255.  (1892.)  No  objection  to  the  proced- 
ure to  obtain  a  modiflcatlon  of  a  decree  of 
foreclosure  and  sale  being  made  In  the  dis- 
trict court,  the  objection  will  be  unaTalllng 
If  made  for  the  first  time  in  the  supreme 
court  Richardson  v.  Smith,  34  Neb.  696 
(52  N.  W.  279). 

266.  (1897.)  An  objection  to  an  equita- 
ble proceeding  on  the  ground  that  there  Is 
an  adequate  remedy  by  garnishment  cannot 
be  first  raised  on  appeal.  Ravmond  v.  Lein- 
Jteroer,  50  Neb.  816  (70  N.  W.  400). 

257.  (1895.)  A  defendant  who  has  an- 
swered to  the  merits  and  submits  to  the 
jurisdiction  of  a  court  of  equity  cannot  ob- 
ject lor  the  first  tlmo  on  appeal  In  the  sn* 
preme  court,  on  the  ground  that  the  pUUn- 
tlff  had  an  adequate  remedy  at  law.  Dor$ev 
V.  Nichols,  43  Neb.  241  (61  N.  W.  684); 
(1897)  Stahthut  v.  Bauer,  61  Neb.  64  (70 
N.  W.  496). 

268.  (1899.)  An  objection  that  an  appli- 
cation for  revlTOr  of  a  Judgment  should 
have  bem  made  by  motion  supported  by 
affldavit,  and  not  by  petition,  cannot  be  first 
raised  in  the  reviewing  court  Broadwater 
V.  Foxworthy.  57  Neb.  406  (77  N.  W.  1103). 

2S9.  .  (1903.)  Where  issues  have  been 
made  and  trial  bad  aa  the  merits,  the  de- 
feated party  should  not  be  heard  to  complain 
for  the  first  time  on  appeal  In  the  Bupr«ne 
court,  that  the  form  of  letion  should  have 
been  by  petition  under  section  602  of  the 
code  Instead  of  by  petition  In  equity.  Mac- 
Caa  t>.  Lomey,  4  UnoL  716  (96  N.  W.  238). 
Trial  in  abaenoe  of  counsel  or  witneasM 
or  T^orter. 

2S0.  (1882.)  An  objection  that  a  ease 
was  called  and  a  Jury  impaneled  in  the  ab- 
sence of  the  attorneys  for  one  t)t  the  parties 
must  be  made  In  the  trial  court,  and  cannot 
be  made  for  the  first  time  in  the  supreme 
court  Wasson  v.  Pahner,  13  Neb.  876  (14 
N.  W.  171). 

261.  (1896.)  An  objection  to  proceeding 
with  a  trial  on  account  of  the  absence  of 
wltnesBSB  should  be  made  wboi  the  case  ta 
called.  Kreamcr  v.  Inoin,  46  Neb.  837  (66 
N.  W.  886). 

262.  (1905.)  If  a  party  desires  to  com- 
plain of  the  absence  of  the  ofltclal  reporter, 
he  should  call  the  attention  of  the  trial 
conn  thereto,  obtain  a  ruling,  and  if  forced 
to  trial  without  the  reporter  preserve  his 
exoeptlnis.  Tootle-Weakley  Millinery  Co.  v. 
AUUiVsJev.  74  Neb.  581  (105  N.  W.  86). 

Qoaliflcatlon  and  selection  of  Jurors. 

263.  (1876.)  An  objection  tnat  a  juror 
was  disqualified  by  reason  of  his  non-resl* 


dence  within  the  county  for  a  sufficient 
length  of  time,  shouH  be  made  by  way  of 
challenge  before  the  trial.  Or  If  the  dis- 
qualification were  not  known  then,  the  rec- 
ord should  show  that  an  effort  was  made  to 
ascertain  the  fact  by  an  examination  of  the 
Juror  on  hfs  voir  dire;  otherwise,  a  new  trial 
will  not  be  granted.  Wilcox  v.  Sdunders,  4 
Neb.  569. 

264.  (1891.)  Objections  to  Jurors  not 
made  in  the  trial  court,  will  not  be  consid- 
ered. Van  Etten  v.  Butt,  32  Neb.  285  (49 
N.  W.  365). 

265.  (1892.)  Where  the  cleric  of  the 
court  and  deputy  sheriff  are  Interested  In 
the  result  of  an  action,  and  nence  in  drawing 
the  Jury  and  talesmen,  the  party  complain- 
ing should  make  objections  befora  the  trial, 
otherwise  they  cannot  be  considered  in  the 
supreme  court  Leavitt  v.  Sieer,  35  Neb.  80 
(52  N.  W.  832). 

Trial  without  Juzy. 

266.  (1893.)  In  a  cause  tried  to  the 
court  without  a  jury,  in  order  to  raise  ob- 
jection In  supreme  court  that  no  waiver  of 
Jury  Is  shown  it  must  appear  that  the  ob- 
jection was  made  and  overruled  In  trial 
court;  objection  made  for  first  time  in  sn* 
preme  court  ta  unavailing.  Shoning  v.  Co- 
bum,  36  Neb.  76  (  54  N.  W.  84). 

267.  (1895.)  Where  the  record  does  not 
show  a  demand  for  a  Jury  trial  or  an  ob- 
jection to  a  trial  to  the  court.  It  will  be  pre- 
sumed that  a  Jury  was  waived.  Davit  v. 
Snyder,  46  Neb.  416  (68  N.  W.  789). 
Process, 

268.  (1879.)  Mere  irregularities  in  a 
summons,  not  at  all  prejudicial  tn  the  party, 
and  of  which  no  advantage  was  sou^t  to 
be  taken  in  the  court  Issuing  it.  furnish  no 
sufficient  gronnds  for  reversing  a  Judgment 
Roggenoamp  v.  Moore,  9  Neb.  106  (S  N.  W. 
227). 

■  —  -  ■  Snffldenoj  of  ohjeetion. 

269.  (1884.)  A  defendant  who  appears 
in  a  case  to  object  to  the  Jurisdiction  of  the 

court  over  him  by  reason  of  defective  service 
of  summons  must  point  out  specifically  the 
defects  complained  of,  and  an  objectiOD  "that 
no  certified  copy  of  the  summons  therein  has 
been  served  on  the  defendant  as  required  by 
law"  is  too  general  to  be  available.  Free- 
man V.  Burkg,  16  Neb.  328  (20  N.  W.  207); 
(1890)  Brown  V.  Goodyear,  29  Neb.  376  (46 
N.  W.  618). 

Parties. 

270.  (1895.)  Where  one  asks  to  Inter- 
vene, files  a  pleading,  and  Is  examined  by  an 
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adverse  party,  tbe  latter  cannot  for  the  first 
time,  niKin  appeal  from  a  decree  adjudicat- 
ing the  rights  of  Intervener,  urge  that  the 
Intervenor  had  not  by  an  order  been  made 
a  party  below.  Chadron  Banking  Co.  v.  Ma- 
honey,  43  Neb.  214  (61  N.  W.  S94). 

271.  (1899.)  An  objection  that  one  of 
the  defendants  was  not  joined  In  an  applica- 
tion to  revive  a  judgment  cannot  be  urged 
for  the  first  time  In  the  reviewing  court 
BroadtDOter  v.  Foaeworthy,  67  Neb.  406  (77 
N.  "W.  1103). 

272.  (1902.)  The  objection  that  there 
was  a  misjoinder  of  parties  plaintiff  can- 
not be  urged  for  the  flrat  time  on  appeal. 
Thompson  v.  Ruah,  66  Neb.  768  (92  N.  W. 

1060). 

Pleadings. 

273.  (1892.)  Objections  to  the  form  of 
the  pleadings  must  be  made  in  the  trial 
court  to  be  available  in  the  supreme  court 
Clay  V.  Oreenwooa,  35  Neb.  786  (68  N.  W. 

659). 

274.  (1893.)  A  new  caiue  of  action 
should  not  be  presented  In  the  reply,  but 
when  no  objection  is  made  on  that  ground  In 

the  district  court  and  the  Issues  presented 
are  submitted  on  their  merits,  the  objection 
that  the  cause  of  action  was  first  stated  In 
the  reply  will  be  held  to  have  been  waived. 
Qregory  v.  KOar,  36  Neb.  633  (64  N.  W.  869). 

276.  (1899.)  The  authority  of  counsel  to 
file  a  pleading  for  one  of  the  parties  to  an 
action  cannot  be  first  raised  In  the  supreme 
court.  Cferman  Nat.  Bank  of  Hastings  v. 
First  Nat.  Bank  of  Bastings,  69  Neb.  7  (80 
N.  W.  48)." 

276.  (1901.)  An  Objection  that  a  pleading 
Is  Indefinite  must  be  raised  in  the  trial 
court  by  a  motion  to  make  more  definite  and 
certain.  Sanford  v.  Litchenberger,  62  Neb. 
601  (87  N.  W.  306) ;  (1902)  lodence  V.  Peters, 
64  Neb.  425  (89  N.  W.  1041). 

277.  (1902.)  Where  objection  that  the 
petition  Is  not  verified,  Is  first  raised  on  ap- 
peal, the  appellee  will  be  permitted  to  amend 
to  conform  to  the  proofs  after  submission 
of  the  cause  in  the  supreme  court,  and  upon 
amendment  the  decree  will  be  affirmed.  Vre 
V.  Bunn,  3  Unof.  61  (90  N.  W.  904). 

278.  (1905.)  If  the  evidence  in  an  action 
In  equity  for  a  new  trial  shows  that  a  mo- 
tion for  a  new  trial  was  In  fact  filed,  and 
evidence  was  received  without  objection,  and 
the  case  tried  in  all  respects  as  though  the 
petition  contained  sueh  alle^tlon.  the  peti- 
tion win  be  treated  as  sufflcient  In  that  re- 


spect. Parker  v.  Parker,  78  Neb.  4  (102  N. 
W.  85). 

-  '  -   Failore  to  state  cause  of  action  or 
defense. 

279.  (1888.)  Where  answer  fails  to  con- 
stitute a  defense  to  the  action,  but  no  objec- 
tion was  made  thereto  in  the  court  below, 
nor  error  on  that  ground  assigned  in  the 
supreme  court,  the  auestion  will  not  be  con- 
sidered. Dunham  v.  Oourtnay,  24  Neb.  627 
(89  N.  W.  784). 

280.  (1895.)     Objection  that  a  pleading 
does  not  state  a  cause  of  action  or  defease 
should  be  made  In  the  trial  court  and  as-  * 
signed  in  the  petition  in  error.  Pearoe  v. 
McKajf,  46  Neb.  296  (63  N.  W.  861). 

281.  (1896.)  The  sufficiency  of  a  petition 
to  state  a  cause  of  action  may  be  challenged 
In  the  appellate  court  Sage  v.  City  of 
Plattsmouth,  48  Neb.  568  (67  N.  W.  456). 

282.  (1899.)  insufficiency  of  a  pettUon 
to  state  a  cause  of  action  may  be  raised  for 
the  first  time  in  the  appellate  court  Kemr 
per  V.  RenshOK,  68  Neb.  613  (78  N.  W- 
1071). 

283.  (1903).  The  Question  of  whether  a 
petition  states  a  cause  of  acti(m  or  dlscloees 
grounds  snffldent  for  the  granting  of  equitfr 
ble  relief,  may  be  raised  at  any  stage  of  the 
proceedings  in  the  appellate  court,  up  to 
and  Including  the  filing  of  a  motion  for  a 
rehearing.  Vila  v.  Grand  Island  Electric 
Light,  Ice  <£  Cold  Btorage  Co.,  68  Neb.  233 
(97  N.  W.  613). 

284.  (1907.)  A  pleading  which  is  at- 
tacked for  the  first  time  In  the  supreme 
court  on  the  ground  that  it  does  not  state  a 
cause  of  action,  will  be  liberally  construed. 
Omaha  Nat.  Bank  v.  Kiper,  60  Neb.  33,  fol- 
lowed and  approved.  Nelson  v.  Modem 
Brotherhood  of  America,  78  Neb.  429  (110 
N.  W.  1008). 

—  Joinder  of  causes. 

285.  (1892.)  The  supreme  court  will  not 
notice  an  objection  to  a  petition  on  the 
ground  that  two  causes  of  action  axe  im- 
properly joined,  unless  such  objection  was 
made  In  the  trial  court.  First  Nat.  Bank  v. 
Miltonberger,  33  Neb.  847  (51  N.  W.  232). 

Construction  of  pleading  not  ob- 
jected to. 

286.  (1902.)  A  petition  when  assailed 
for  the  first  time  In  the  supreme  court  will 
be  liberally  construed.  First  Nat.  Bank  of 
Madison  v.  TompMns,  8  Unof.  834  (94  N. 
W.  717). 

287.  (1906.)    Where  a  petition  Is  tbr  tlw 
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flist  time  assailed  In  tbe  supreme  <»urt  be- 
cause of  Its  alleged  failure  to  state  a  cause 
of  action,  its  allegatlonB  will  receive  a  lib- 
eral conatructlon,  with  a  view  of  giving 
effect  to  the  pleader's  purpose,  and,  if  possi- 
ble. sostainlDg  the  petition.  Chicago,  B.  /. 
dP.R.  Co.  V.  Kerr,  74  Neb.  1  (104  N.  W.  49). 

 Varlajice. 

288.  ( 1897. )  Where  the  claim  of  an  agent 
for  compensation  was  for  finding  a  pur- 
chaser for  the  land  of  the  defendani  ready 
and  willing  to  purchase,  and,  without  ob- 
jection, proof  was  made  of  the  ability  to  pur- 
chase, as  well  as  of  the  alleged  readiness  and 
wiUlngness,  the  variance  cannot  be  urged  u 
error  for  the  first  time  in  the  supreme  court. 
Boefer  v.  Langhorat,  &3  Neb.  864  (  78  N.  W. 

mh 

289.  (1905.)  Where  a  party  relies  upon 
a  variance  between  the  pleadings  uid  the 
proof  to  defeat  a  recovery,  that  question 
should  be  raised  at  some  time  during  the 
progress  of  the  trial,  and,  unless  it  Is  so 
raised  and  suggested  to  the  trial  court.  It 
will  not  be  considered  on  error  in  the  bu- 
preme  court  Spencer  v.  WiI«on,  74  Neb. 
469  (104  N.  W.  930). 

Admission  of  erldenee. 

290.  (1879.)  Where  testimony  is  intro- 
duced without  objection,  error  will  not  lie 
upon  the  ground  that  the  testimony  was  Im- 
properly admitted.  Catron  v.  Bhephard,  8 
Neb.  308;  (1889)  Chicago,  K.  4t  N.  R.  Co.  v. 
VieftA  26  Neb.  642  (41  N.  W.  297);  (1891) 
Wettern  Union  Tet.  Co.  v.  howrey,  32  Neb. 
732  (49  N.  W.  707);  (1892)  Rupert  v.  Pen- 
ner.  35  Neb.  587  (53  N.  W.  598;  17  U  R.  A. 
824);  (1892)  Wohlenberg  v.  Melchert,  3B 
Neb.  803  (53  N.  W.  982);  (1896)  Cfraham  V. 
Fnuter,  49  Neb.  90  (68  N.  W.  367);  (1899) 
Wiim  V.  Arena  Fruit  Co.,  68  Neb.  669  (  79 
N.  W.  624):  (1899)  Palmer  v.  First  Bank  of 
Vlytm,  59  Neb.  412  (81  N.  W.  303)  ;  (1900) 
Fulton  V.  Ryan,  60  Neb.  9  (82  N.  W.  105) ; 
(19(H)  Clark  V.  Folkerg,  1  Unof.  96  (95  N. 
W.  328);  (1904)  Goken  V.  DeaUtgge,  72  Neb. 
22  (101  N.  W.  244). 

291.  (1882.)  Where  no  objection  was 
made  In  the  court  below  to  direct  proof 
showtng  the  amount  of  damages  sustained 
by  a  landowner  by  reason  of  the  location 
of  a  railroad  across  his  land,  the  objection 
U  not  available  on  error.  Republican  T.  R. 
Co.  V.  Bayet,  13  Neb.  489  (14  N.  W.  521). 

292.  ,  (1884.)  When  the  testimony  of  an 
Incompetent  witness  Is  certified  to  this  court 


the  same  as  any  other  witness  who  testified 
on  the  trial,  and  the  record  shows  no  objec- 
tlon  made  on  the  trial  to  the  testimony  of 
the  witness,  the  presumption  follows  that  the 
objection  was  waived.  Bartlett  v.  Bartlett, 
16  Neb.  693  (19  N.  W.  691). 

293.  (1884.)  Where  oral  proof  of  the 
terms  of  a  warranty  is  received  without  ob- 
jection, a  party  cannot  allege  error  in  the 
admission  of  such  testimony,  even  if  the  rec- 
ord shows  a  written  warranty.  licCormick 
V.  Lttughran,  16  Neb.  87  (20  N.  W.  107). 

294.  (1886.)  Where  evidence  showing 
contradictory  statements  of  a  witness  Is  in- 
troduced without  first  calling  his  attention 
to  the  time,  place,  and  person  Involved  in 
the  supposed  contradiction,  and  no  objection 
Is  made  to  such  evidence,  the  jury  may  con- 
sider It,  and.  If  sufficient,  base  their  verdict 
thereon.  Coal  v.  Roche,  20  Neb.  660  (81  N. 
W.  367). 

295.  (1889.)  Error  cannot  be  successfully 
assigned  upon  the  admission  of  evidence  by 
a  trial  court,  which  was  admitted  by  the 
consent  of  the  complaining  party,  no  objec- 
tion having  been  made  thereto.  Omaha  Belt 
Railway  v.  McDermott,  26  Neb.  714  (41  N. 
W.  648). 

296.  (1889.)  When  upon  a  trial,  evi- 
dence, incompetent  or  Illegal  but  which  tends 
to  prove  the  case  of  the  side  offering  it.  Is 
admitted  without  objection,  and  considered 
by  the  Jury  In  agreeing  upon  their  verdict, 
the  Incompetency  or  Illegality  of  such  evi- 
dence will  not  be  considered  on  error  or  ap- 
peal. Missouri  P.  R.  Co.  v.  Vandeventer,  26 
Neb.  222  (41  N.  W:  998;  3  L.  R.  A.  i:i9). 

297.  (1893.)  Where  a  witness  voluntmrs 
testimony  not  responsive  to  any  questions, 
and  which  Is  Immaterial  under  the  Issues, 
the  complaining  party  should  object  thereto 
or  move  to  strike  It  out  of  the  record.  A 
new  trial  will  not  be  allowed  on  account  of 
such  volunteer  evidence  when  no  objection  is 
made  to  it  at  the  time  of  the  trial.  Omaha 
8.  R.  Co.  V.  Beeson,  36  Neb.  361  (64  N.  W. 
667). 

298.  (1895.)  In  order  to  render  an  al- 
leged error  in  the  admission  of  testimony 
available  In  a  review  of  a  case  tbe  record 
must  disclose  an  objection  made  In  the  trial 
court  to  the  Introduction  of  the  particular 
piece  of  testimony,  a  ruling  obtained  there- 
on, and,  If  adverse,  an  exception  taken. 
Oran  V.  Houston,  45  Neb.  813  (64  N.  W.  245). 

299.  (1896.)  Allegations  of  error  as  to 
admitting  evidence  not  objected  to  will  be 
disregarded.   Deniae  v.  City  of  Omaha,  49 
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Neb.  7S0  (69  N.  W.  119);  (1871)  Morgan  v. 

Lorsh,  1  Neb.  3G1. 

300.  (1897.)  Where  the  record  doea  not 
disclose  by  whom  certain  evidence  was  of- 
fered or  that  anyone  objected  thereto,  it  will 
not  be  assumed  in  the  supreme  court  that 
such  evidence  was  Improperly  considered. 
Morgan  v.  Mitchell,  52  Neb.  667  (72  N.  W. 
1055). 

301.  (1902.)  Where  evidence  of  facta 
tending  to  impeach  the  validity  of  a  judg- 
ment is  presented  to  the  trial  court  by  affl- 
davltn,  and  no  objection  is  made  in  the 'court 
below  to  the  consideration  of  the  affldavitB 
because  the  judgment  creditor  has  not  bad 
an  opportunnity  to  cross-examine  witnesses, 
it  is  too  late  to  interpose  this  objection  after 
the  case  has  been  removed  to  the  supreme 
"O'jrt  upon  appeal.  Baldwin  v.  Burt,  2 
TJnof.  383  (96  N,  W.  401). 

302.  (1902.)  Where  evidence  tending  to  ■ 
establish  facts  not  directly  put  In  issue  by 
the  pleading,  has  been  admitted  without  ob- 
Jection,  a  party  cannot,  on  appeal  to  the 
supreme  court,  be  hea^  to  complain  that 
such  facta  were  not  an  issue  In  the  case. 
Pret.  4e  IHrectort  of  Ina.  Co.  of  North  Amer- 
ica V.  Bucksiaff,  3  Unof.  632  (92  N.  W. 
755). 

303.  (1903.)  .Where  an  objection  to  a 
question  is  overruled — the  answer  not  being 
given — and  the  question  Is  afterwards  put  In 
another  form  and  Is  answered  without  ob- 
je;;tion,  error  cannot  be  predicated  thereon. 
Draper  v.  Tuckvr,  69  Neb.  434  (96  N.  W. 
1026). 

■    ■  Form  of  qnesUon, 

304.  (1902.)  An  objection  to  the  form  of 
an  hypothetical  question  asked  of  a  medical 
expert  on  the  ground  that  It  permitted  the 
witness  to  consider  the  subjective  conditions 
in  giving  his  opinion  should  be  made  at  the 
trial  or  it  will  be  unavailing.  WeBtem 
Union  Tel.  Co.  v.  Church,  8  Unot  22  (90 
N.  W.  1026). 

Snffidoicy  of  objection. 

305.  (1872.)  Objections  to  erlJence  ten- 
dered at  a  trial  not  supported  by  reasons 
therefor  are  not  usually  considered;  but.  If 
the  testimony  be  directed  to  a  point  already 
indisputably  established,  refusing  to  receive 
It  Is  not  ground  for  awarding  a  new  trial. 
Pj/le  V.  Warren,  2  Neb.  241. 

306.  (1874).  When  an  objection  is  made 
to  the  admission  of  any  particular  testimony, 
the  ground  of  the  objection  should  be  stated, 
together  with  the  ruling  of  the  court,  and 


both  preserved  by  bill  of  exceptions;  other- 
wise they  will  not  be  considered  In  the  su- 
preme court.  Michel  v.  Ware,  3  Ndi.  229; 
(1831)  Stevenson  v.  Anderson,  12  Neb.  83 

(10  N.  W.  552). 

307.  (1874.)  Where  objection  is  made  to 
the  admission  or  rejection  of  testimony,  tbe 
reason  should  be  given.  Tlemey  v.  Cornell. 
3  Neb.  267;  (1881)  Stevenson  v.  Anderson. 
12  Neb.  83  (10  N.  W.  552). 

308.  (1878.)  In  order  to  make  an  objec- 
tion to  testimony  available  it  is  necessary 
that  the  grounds  of  the  objection  be  stated; 
otherwise  it  is  impossible  ^"or  the  reviewing 
court  to  know  whether  the  court  below  was 
in  fault  or  not.  Wright  v.  Greenwood  Ware- 
house Co.,  7  Neb.  435. 

309.  -(1878.)  Even  where  it  is  apparent 
that  a  valid  objection  to  testimony  could 
have  been  made,  still  the  court  is  Hot  at 
liberty  to  assume  that  thia  was  tbe  one  re- 
lied on;  in  tbe  absence  of  an  affirmative 
showing  to  tbe  contrary  all  presumptions 
are  favorable  to  tbe  court  whose  Judg- 
ment is  under  review.  Wright  v.  Greenwood 
Warehouse  Co.,  7  Neb.  435." 

310.  (1882.)  Where  to  a  question  put  to 
a  witness  the  objection  was  made  "Plaintiff 
objects  as  before,"  and  no  previous  objection 
had  been  made  during  the  examination  of 
this  witness,  although  there  had  been  many, 
and  for  various  reasons,  during  tbe  examina- 
tion of  others,  the  objection  was  bad'  for 
IndeflnitenesB.  Dunbier  v.  Daj/,  12  Neb.  596 
(12  N.  W.  109). 

311.  (1889).  Objections  to  a  transcript 
of  a  Judgment  of  another  state,  that  It  con- 
tains no  certificate  of  the  presiding  judge 
"that  the  attestation  Is  In  due  form  of  law," 
must  be  specific.  Dicorak  v.  More,  26  Neb. 
736  (41  N.  W.  777). 

312.  (1892.)  An  objection  to  the  admis- 
sion of  a  deed  as  Incompetent,  immaterial, 
and  Irrelevant,  is  not  specific  enough  to 
reach  a  defect  in  the  execution  of  the  instru- 
ment Rupert  V.  Penner,  35  Neb.  687  (63 
N.  W.  598;  17  L.  R,  A.  824n). 

313.  (1894.)  Generally,  in  order  to  predi- 
cate error  on  tbe  overruling  of  an  objection 
to  testimony,  specific  ground  of  objection 
must  have  been  brought  to  the  attention  of 
the  trial  court  prior  to  tbe  ruling;  bnt 
where  a  general  objection  to  evidence  fs  sua- 
talned,  the  party  against  whom  the  ruling 
was  made  cannot  urge,  as  a  ground  of  re- 
versal, that  the  objection  wtus  not  speclflc 
Hurlburt  v.  Hall.  39  Neb.  889  (68  N.  W. 
538). 
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tl4.  (18M.)  An  objection  to  a  bypottaett- 
cal  question  pnt  to  an  expect  Titness,  that 

it  is  "incompetent.  Immaterial  and  Irrele- 
vaot,"  is  too  general  to  raise  the  {Mint  that 
the  question  involTes  erroneous  statements 
of  eTidence.  Chicago,  B.  L  <£  P.  R.  Oo.  v. 
Archer,  46  Neb.  907  (66  N.  W.  1043). 

315.  (1898.)  An  objection  to  the  admle- 
^on  of  a  deed  of  assignment  In  erldence 
that  it  vas  not  executed  or  acknowledged  in 
the  manoer  In  which  a  conveyance  is  re- 
quired to  be  executed  and  acknowledged  is 
too  general  and  not  snfflctently  specific  to 
readi  defwts  In  the  form  of  execution  and 
acknowledgement  of  the  Instrument.  Maul 
t.  Drexel,  &S  Neb.  446  (76  N.  W.  163). 

316.  (1890.)  Objection  to  testimony  on 
the  ground  that  It  is  "incompetent,  irrele- 
vant, and  Immaterial,"  is  specific  enough  to 
apprise  the  trial  court  of  the  real  grounds  of 
obJecUon  to  the  testimony.  First  Nat.  Bank 
V.  Carton,  30  Neb.  104  (46  N.  W.  276); 
(1899)  Bennett  v.  McDonald,  69  Neb.  234  (80 
N.  W.  826). 

317.  (1896.)  An  objection  that  a  ques- 
tion is  "incompetent.  Irrelevant,  and  Imma- 
terial" Is  held  suffleient  generally  to  appraise 
the  court  of  any  ground  of  complaint  falling 
within  the  meaning  of  those  terms.  Chi- 
cago, R.  I.  &  P.  B.  Co.  V.  Archer,  46  Neb. 
907  (65  N.  W.  1043). 

318.  (1893.)  An  objection  interposed  to 
a  question  not  answered  by  a  wltnos  does 
not  present  for  review  the  propriety  of  a 
similar  question  asked  at  a  later  stage  of 
the  »amlnatlon  and  answered  without  ob- 
jection. WAeeler  v.  Fan  Sicfcle,  37  Neb.  661 
(56  N.  W.  196). 

319.  (1901,)  A  party  cannot  justly  com* 
plsin  of  an  adverse  ruling  upon  an  objection 
to  the  Introduction  of  evidence  which  is  so 
indefinite  as  to  be  anlntelllgible.  JfcPfterson 
ff.  Commercial  JITot  itonfe,  61  Neb.  696  (86 
N.  W.  896). 

330.  (1901.)  ^ere  a  question  Is  asked 
a  witness,  and  the  adverse  party  examines 
saeh  witness  as  to  the  competency  of  the 
proposed  evidence  and  then  Interposes  an  ob- 
jection to  the  question  which  Is  overruled 
and  an  exception  taken,  and  the  witness  Is 
sgaln  asked  the  same  question,  to  which  an 
answer  Is  given  without  farther  objection, 
the  objection  made  to  the  question  first 
ssked  and  an  exception  taken  to  the  ruling 
thereon  are  sufDcient  to  present  for  review 
the  sdmlsslblllty  of  such  evidence.  Bee  Pu&- 
KaA^iHT  Co.  V.  World  PubJishinff  Co.,  62  Neb. 
732  (87  N.  W.  945.)    [Overruling  Bee  Pub- 


UsMng  00.  v.  World  PiibU$hing  Co..  59  Neb. 
713.] 

321.  (1902.)  An  objection  to  an  entire 
question  put  to  a  witness  calling  for  testi- 
mony, part  of  which  is  admissible  and  part 
inadmissible,  is  properly  overruled,  and  error 
cannot  be  predicated  on  such  ruling.  Weet- 
em  Union  Telegraph  Co.  v.  Church.  8  TJnof. 
2S  (90  N.  W.  878). 

322.  (1902.)  It  Is  the  duty  of  one  object- 
ing to  a  question  asked  a  witness  to  state 
the  grounds  upon  which  he  relies  for  the  ex- 
clusion of  the  proffered  testimony,  so  that 
the  trial  court  may  rule  with  snch  criti- 
cism in  mind;  and  an  objection  based  upon 
grounds  not  disclosed  at  the  time  each  ob- 
jection is  made  will  be  disregarded  on  ap- 
peal. Wegtem  Union  Telegraph  Co.  v. 
Ohurth,  3  Unof.  22  (90  N.  878). 

323.  (1902.)  An  objection  to  an  exhibit 
as  a  whole  is  properly  overruled  where  a 
part  of  it  is  admissible.  8kow  v.  Locke,  3 
Unof.  176  (91  N.  W.  204). 

824.  (1904.)  ObjecUons  to  the  introduc- 
tion of  evidence  must  be  sufficiently  specific 
to  challenge  the  attention  of  the  trial  court 
to  the  ground  upon  which  the  objection  Is 
based,  or  they  will  be  unavailing.  Weather- 
ford  V.  Union  P.  R.  Co.,  6  Unof.  464  (98  N. 
W.  1089). 

326.  (1905.)  An  insufficient  objection  to 
the  competency  of  a  witness  cannot  be 
availed  of  as  an  objection  to  the  competency 
or  relevancy  of  his  t^tlmony.  Lincoln  Bup- 
ply  Co.  V.  Oravee,  73  Neb.  214  (102  N.  W. 
467). 

— —  ICotion  to  strike  out  anawer. 

326.  (1893.)  Where  the  admlsBiblllty  of 
evidence  Is  for  the  first  time  called  in  ques- 
tion by  a  motion  to  strike  it  out  of  the  rec- 
ord, it  Is  very  questionable  whether,  under 
any  circumstances,  a  review  can  be  had  of 
the  ruling  of  the  district  court  upon  such 
motion.  Lee  v.  ^rugmann,  87  Neb.  882  (66 
N.  W.  1063). 

327.  (1894.)  Consideration  will  not  be 
given  In  the  supreme  court  to  an  assignment 
of  error  based  upon  the  admission  in  evi- 
dence of  a  statement  by  a  witness  not  re- 
sponsive to  the  question  he  was  answering, 
althou^  such  question  was  objected  to,  un- 
less by  a  motion  to  strike  out  that  portion 
of  his  answer,  or  otherwise,  the  trial  jud^e 
was  given  an  opportunity  to  rule  upon  the 
particular  testimony,  the  admission  of  which 
Is  assigned  as  error.  Tiolef  v.  Rote,  89  Neb. 
660  (68  N.  W.  216). 
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828.  (1894.)  In  order  to  predicate  error 
upon  tbe  admission  of  an  answer  not  re- 
sponsive to  the  question  ptit  a  witness  a  md- 
tlon  should  be  made  to  strike  out  the  answer 
for  that  reason.  Oerman  Nat.  Bank  of  Hast- 
ings V.  Leonard,  40  Neb.  676  (59  N.  W.  107). 
-  329.  ( 1895. )  Brror  In  admitting  evidence 
given  before  objection  has  been  made  to  Its 
Introduction  cannot  be  shown  in  atoence  of 
a  ruling  on  a  motion  to  strilie  It  out  Kis- 
singer V.  Staley,  44  Neb.  783  (63  N.  W.  55). 

330.  (1896.)  Where  in  response  to  a 
question  proper  In  itself,  inadmissible  matter 
is  Introduced,  the  admlssiUlity  of  testimony 
contained  In  the  answer  Is  properly  pre- 
sented for  review  by  a  motion  to  strike  out 
the  answer  and  an  exception  to  an  order 
overruling  such  motion.  Malm  v.  FAeHn,  47 
Neb.  686  (66  N.  W.  660). 

Offer  of  proof  on  exclusion  of  evidence. 

330a.  (1884.)  The  supreme  court  cannot 
say  that  the  district  court  erred  in  sustain* 
ing  an  objection  to  a  question  in  the  exami- 
nation In  clilef  of  a  witness  when  no  state- 
ment or  offer  was  made  to  the  court.  Foe- 
binder  V.  Bvitak,  16  Neb.  499  (20  N.  W.  866). 

331.  (1886.)  In  order  that  a  party  may 
avail  himself  of  an  error  in  rejecting  the 
testimony  of  a  witness  he  must  make  an  of- 
fer to  prove  the  fitcts  be  expected  to  show  by 
such  testimony.  lApscomh  v.  Lyon,  19  Neb. 
611  (27  N.  W.  731);  (1886)  Matters  v. 
Marsh,  19  Neb.  458  (27  N.  W.  438);  (1887) 
Connelly  v.  Edgerton,  22  Neb.  82  (34  N.  W. 
76);  (1888)  Hamilton  v.  Ross,  23  Neb.  630 
(37  N.  W.  467);  (1888)  Yatea  v.  Kinney,  25 
Neb.  120  (41  N.  W.  128) ;  (1890)  Mordhorst 
V.  Neltraaka  Telephone  Co.  28  Neb.  610  (44 
N.  W.  649);  (1890)  Burns  V.  City  of  Uneoln, 
28  Neb.  866  (45  N.  "W.  175);  (1890)  Coombs 
V.  Brenklander,  29  Neb.  586  (45  N.  W.  929); 
(1890)  Salisbury  v.  Iddings,  29  Neb.  736  (46 
N.  W.  267);  (1891)  Hammond  v.  City  of 
Harvard,  31  Neb.  635  (48  N.  W.  462) ;  (1891) 
Lincoln  Nat.  Bank  v.  Davis,  32  Neb.  1  (48 
N.  W.  892);  (1892)  Brecker  v.  Treitschk^i 
33  Neb.  699  (50  N.  W.  1041);  (1892)  Burk 
V.  Dempster,  34  Neb.  426  (51  N.  W.  976); 
(1892)  Rooch  V.  Hawkinson,  34  Neb.  658  (52 
N.  W.  373):  (1892)  ixerman  Ins  Co.  v.  Hy- 
man,  34  Neb.  704  (52  N.  W.  401);  (1893) 
Dukehart  v.  Coughman,  36  Neb.  412  (54  N. 
W.  680) ;  (1893)  Smith  v.  Hitchcock,  Z8  Neb. 
104  (56  N.  W.  791);  (1894)  Barr  v.  City  of 
Omaha.  42  Neb.  841  (60  N.  W.  591);  (1895) 
Omaha  Fire  Ins.  Co.  v.  Berg,  44  Neb.  522  (62 
N.  W.  862);  (1896)  Murry  v.  Hennessey,  48 
Neb.  608  (67  N.  W.  470) ;  (1896)  Denise  v. 


City  of  Onutha,  49  Neb.  760  (69  N.  W.  119); 
(1895)  Alter  v.  Covey,  46  Neb.  508  (63  N.  W. 
863);  (1897)  Morsch  v.  Beaack,  52  Neb.  502 
(72  N.  W.  953);  (1899)  Spirfc  v.  Chicago,  B. 
rf  Q.  R.  Co.,  57  Neb.  565  (78  N.  W.  272); 
(1899)  Union  P.  R.  Co.  v.  Vincent,  58  Neb. 
171  (78  N.  W.  457);  (1899)  Hambleton  i?. 
Fort,  58  Neb.  282  (78  N.  W.  498);  (1899) 
Johnson  V.  Opfer,  68  Neb.  631  (79  N.  "W. 
547);  (1900)  Nebraska  Telephone  Co.  v. 
Jones,  60  Neb.  396  (83  N.  W.  197);  (1900) 
Wittenberg  v.  Mollyneaux,  60  Neb.  583  (83 
N.  W.  842);  (1901)  Farmers  rf  MerchanU 
Ins.  Co.  V.  Dobney,  62  Neb.  213  (86  N.  W. 
1070  ;  97  Am.  St.  Rep.  624);  (1901)  Brennan- 
Love  Co.  V.  Mcintosh,  62  Neb.  522  (87  N.  V. 
327);  (1901)  Green  v.  Tiemey,  62  Neb.  561 
(87  N.  W.  331);  (1901)  Likens  t).  State,  63 
Neb.  249  (88  N.  W.  50o) ;  (1901)  Boughn  v. 
Security  State  Bank  of  Randolph,  1  Unof. 
490  (95  N.  W.  680);  (1902)  Lusk  v.  Riggs, 
66  Neb.  268  (91  N.  W.  243);  (1902)  City  of 
Crete  v.  Bendricks,  2  Unof.  847  (90  N.  W- 
216);  (1902)  City  of  South  Omaha  v.  Burke, 
3  Unof.  309  (91  N.  W.  562);  (1903)  Riley  v. 
Missouri  P.  R.  Co.,  69  Neb.  83  (  95  N.  W.  20); 
(1908)  BJondel  v.  Bolander,  80  Neb.  531  (114 
N.  W.  674. 

332.  (1888.)  A  party  who  has  examined 
a  witness  In  part,  and  the  witness  Is  ex- 
cused on  the  ground  that  the  matter  testi- 
fied to  was  confidential,  must  show  either  by 
the  questions  asked  the  witness  and  over- 
ruled, or  by  an  offer  of  proof,  that  he  desired 
the  witness  to  testify  fnrther;  otherwise 
the  objection  will  be  unavailing.  Welton  v. 
Baltezore,  25  Neb.  190  (41  N.  W.  146). 

333.  (1889.)  To  enUtle  a  plaintiff  In  er- 
ror to  a  review  of  the  ruling  of  the  court 
below  on  the  rejection  of  testimony  it  is  re- 
quired that  the  party  complaining  shall  have 
made  an  offer  of  the  testimony,  clearly  in- 
dicating what  he  expects  to  prove  by  the 
witness  In  response  to  the  question  pro- 
pounded and  overruled  by  the  court  Beh 
Vars  V.  Foster,  27  Neb-  118  (42  N.  W.  907). 

384.  (1893.)  The  rulings  of  the  trial 
court.  In  not  permitting  the  defendant  to 
answer  certain  questions  propounded  to  him 
by  bis  counsel  on  direct  examination,  can- 
not be  reviewed  by  this  court,  for  the  reason 
no  offer  was  made  in  the  trial  court  to  prove 
the  facts  which  the  party  complaining  as- 
sumes the  questions  would  have  elicited. 
Barton  v.  McKay,  36  Neb.  632  (64  N.  W. 
968). 

335.  (1895.)  Upon  an  offer  to  prove  cer- 
tain facts  if  a  [tending  question  Is  permitted 
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to  be  answered,  such  question  should  be  so 
clearly  pertinent  that  a  favorable  relevant 
answer  thereto  must  obviously  tend  to  es- 
tabllsh  the  existence  of  some  fact  material 
to  the  issues  being  tried.  If  these  essen- 
tiiUs  are  lacking  in  the  QuesLion  propounded 
they  cannot  be  supplied  by  mere  offers  to 
make  proofs  foreign  to  the  scope  of  such 
question.  Cutting  v.  Baker,  48  Neb.  470 
(61  N.  W.^  726). 

336.  (1898.)  An  offer  to  prove,  to  lay 
tbe  foundation  for  the  proper  presentment 
of  error  in  the  exclusion  of  proposed  testi- 
mony as  answer  to  a  question  to  which  an 
objection  is  sustained,  must  be  of  matter 
which  would  have  been  admitted  as  rele- 
vant, responsive,  and  pertinent  in  answer  to 
the  rejected  interrogatory.  Perkint  v.  Til- 
ton,  53  Neb.  440  (73  N.  W.  WO). 

387.  (1898.)  It  is  not  error  to  reject  an 
offer  of  proof  not  within  the  limits  of  the 
question  on  which  the  offer  Is  based.  Barr 
V.  Put,  66  Neb.  698  (77  N.  W.  123). 

338.  (1900.)  Where  an  objection  to  a 
question  as  Improper  rebuttal  testimony  is 
properly  sustained,  and  the  testimony  is  de- 
sired as  a  part  of  the  main  case.  It  is  re- 
quired that  it  should  be  offered  as  such,  and 
a  mltng  thereon  obtained,  before  error  can 
be  predicated  on  the  exclusion  of  such  testi- 
mony. McLain  V.  MaricJe,  60  Neb.  369  (83 
N.  W.  829;. 

339.  (1902.)  Where  the  trial  court  re- 
jects aU  the  evidence  offered  by  a  party,  in 
determloing  its  admlsslblll^,  the  oompUin- 
Ing  party  will  be  given  the  benefit  of  every 
inference  that  might  be  reasonably  drawn 
from  the  testimony  received.  Horbach  v. 
Bovd,  64  Neb.  129  (89  N.  W.  644). 

340.  (1902.)  An  offer  of  proof,  not  put 
In  a  deceptive  manner,  nor  In  language  cal- 
enlatea  to  mislead,  whlcn  is  fairly  suscepti- 
ble of  a  construction  rendering  the  evidence 
kdmisslble,  should  be  so  construed,  although 
a  dlttereat  construction  might  be  put  upon 
it,  where  it  clearly  appears  from  the  record 
tliat  tlte  trial  court  did  not  proceed  upon  a 
correct  theory  In  rejecting  It.  HorJtach  v. 
Bm,  64  Neb.  129  (89  N.  W.  644). 

241.  (1903.)  No  formal  offer  to  prove  ta 
nqnired,  to  obtain  a  review  of  a  ruling  of 
the  trial  court  excluding  the  answer  of  a 
witness  to  a  question,  where  the  question 
Ilself  clearly  Indicates  what  the  party  ex- 
pected to  prove  by  the  witness.  WiUiama  v. 
i'sIJer.  G8  Neb.  354  (94  N.  W.  118). 

342.  (1904.)    Where  the  evidence  on  a 


vital  proposition  is  erroneously  excluded,  it 
is  not  necessary  for  the  party  offering  it  to 
proceed  to  establish  other  propositions  in 
his  case  in  order  to  predicate  error  on  such 
ruling.  Gartner  v.  Chicago,  R.  I.  d  P.  it- 
Co.,  71  Neb.  444  (98  N.  W.  1062). 

Qualification  of  witnesses. 

348.  (1899.)  Where  an  irregularity  in 
the  manner  of  administering  an  oath  to  a 

witness  Is  known  at  the  time,  objection  must 
then  be  made,  or  it  will  be  waived.  Cxty  of 
O'XeiU  V.  Clark,  67  Neb.  760  (78  N.  W. 
266). 

Stipulation. 

344.  (1889.)  Where,  in  an  action  to  fore- 
close a  mortgage,  it  is  stipulated  that  If  a 
certain  witness  were  present  h«  would  tes- 
tify that  tbe  entire  eonstderation  for  the 
note  and  mortgage  was  usurious  Interest  on 
a  loan  of  money,  and  no  contradictory  evi- 
dence is  ottered,  objections  to  the  stipulation 
as  the  statement  of  a  conclusion  and  not  of 
facts  cannot  be  made  for  tbe  first  time  In 
the  supremo  court.  Richardaon  v,  Atone,  28 
Neb.  137  (44  N.  W.  105). 

Misconduct  of  counseL 
S46.    (189S.)   Where  it  Is  assigned  for  er- 

or  that  there  was  misconduct  of  an  attor- 
ney for  the  prevailing  party  during  the 
course  of  argument  to  tbe  Jury,  consisting 
of  language  used  or  statements  made  preju- 
dicial to  the  rights  of  the  adverse  party, 
tbe  attention  of  the  trial  court  must  be 
called  to  the  language  or  statements  by  an 
objection,  and.  If  overruled,  an  exception 
taken,  and  this  portion  of  the  proceedings 
incorporated  in  the  bill  of  exceptions.  It 
will  then  be  reviewed  by  this  court;  other- 
wise not  Oran  v.  Houston,  46  Neb.  813  (64 
N.  W.  246) ;  (1896)  Bankert  Life  Aw'n  v. 
LifCO,  47  Neb.  340  (  66  N.  W.  412);  (1898) 
Chicago,  B.  <t  Q,  R.  Co.  v.  Kellogg,  54  Neb. 
127  (74  N.  W.  464);  (1899)  Summers  v. 
Simma,  68  Neb.  679  (79  N.  W.  166). 

346.  (1879.)  Where  no  objection  or  rul- 
ing of  the  trial  court  is  made  to  appear  In 
the  record,  the  supreme  court  will  not  con- 
sider, as  one  ground  of  error,  the  miscon- 
duct of  counsel  in  his  argument  to  the  Jury. 
Cropaey  v.  Averill,  8  Neb.  151. 

347.  (1884.)  An  objection  to  the  conduct 
of  opposing  counsel  in  the  argument  to  the 
jury,  to  be  availing,  must  be  first  made  to 
the  trial  court  at  the  time,  and  if  the  ruling 
of  the  court  Is  adverse  to  the  party  making 
the  objection,  such  ruling  will  be  reviewed 
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by  this  court  FitageralA  v.  FiUtgerald,  16 
Neb.  413  (20  N.  W.  269). 

b*8.  (1897.)  In  .order  to  preserve  for  re- 
view error  in  permitting  improper  remarks 
by  couDBe),  objection  must  be  made  at  the 
time,  a  ruling  obtained  and  exception  taken. 
OoMer  V.  Lund,  60  Neb.  867  (70  N.  W.  379) ; 
(1903)  Lansing  v.  Westell,  6  Unof.  199  (97 
N.  W.  815). 

349.  (1898.)  A  party  desiring  to  review 
misconduct  of  counsel  in  ailment  should 
make  an  objection,  and  except  to  any  ad- 
verse ruling;  but  where  misconduct  Is  so 
flagrant,  and  of  such  a  character,  that 
neither  a  complete  retraction  nor  an  admoni- 
tion from  the  court  can  entirely  destroy  its 
sinister  influence,  a  new  trial  should  be 
awarded  regardless  of  the  want  of  an  ob- 
jection and  exception.  CMcago,  B.  d  Q.  R. 
Co.  V.  Kellogg,  55  Neb.  748  (74  N.  W.  462). 

350.  (1904.)  Alleged  misconduct  of  coun- 
sel in  addressing  the  Jury  must  be  objected 
to  when  the  language  is  used,  and  a  ruling 
of  the  trial  court  procured  on  8U<A  objectlm 
available  In  this  court.  Chicago,  B.  d  Q, 
R.  Co.  V.  Kratfenbuhl,  70  Neb.  766  (98  N. 
W.  44). 

351.  (1907.)  An  objection  at  the  close  of 
an  argument,  "to  the  manner  and  style"  of 
the  argument,  without  a  ruling  of  the  court 
thereon,  presents  nothing  for  review  In  the 
supreme  court.  Home  Savings  Bank  v. 
Stewart,  78  Neb.  624  (110  N.  W.  947). 

Instructions. 

352.  (1871.)  If  the  charge  to  the  Jury 
contain  more  than  one  proposition,  and  any 
portion  of  it  be  correct,  each  specific  point 
deemed  erroneous  must  be  pointed  out,  and 
separately  objected  to.  McReady  v.  ttogers, 
1  Neb.  124  (93  Am.  Dec.  333). 

363.  (1889.)  Objections  to  Instructions, 
or  to  the  want  thereof,  not  made  to  the  dis- 
trict court,  cannot  be  entertained  by  the 
supreme  court.  Douming  v.  Olenn,  26  Neb. 
"323  (41  N.  W.  1119). 

354.  (1889.)  When  not  objected  or  ex- 
cepted to  at  trial.  Instructions  will  not 
be  considered  In  the  supreme  court  on  re- 
view. Gibbons  v.  Bhencin,  28  Neb.  146  (44 
N.  W.  99). 

355.  (1896.)  An  objection  that  the  court 
erred  in  giving  or  refusing  Instructions  can- 
not  be  raised  for  the  first  time  In  the  appel- 
late court  Keens  v.  Robertson,  46  Neb.  837 
(65  N.  W.  897). 

356.  (1900.)  Rulings  on  instructions  can- 
not be  considered^  unless  the  objections  were 


first  presented  to  the  trial  court  Jftefoitrf 
P.  R.  Co.  V.  Tipton.  61  Neb.  49  (84  N.  W. 

416). 

Verdict  and  findings. 

857.  (1883.)  An  objection  that  the  flad- 
Ings  of  the  jury  are  InconslsteDt,  and  do  not 
sustain  the  Judgment  rendered  thereon,  will 

not  be  considered  where  raised  for  the  first 
time  in  the  petition  in  error.  Laughlin  v. 
Kavanaugh.  15  Neb.  39  (16  N.  W.  754). 

358.  (1893.)  In  a  verdict,  the  omission 
from  the  title  of  the  cause  of  the  name  of 
a  defendant  who  had  been  made  a  party 
after  the  commencement  of  the  suit,  is  not 
a  fatal  defect,  where  no  objection  was  made 
in  the  trial  court,  and  the  verdict  was  re- 
turned and  filed  In  the  proper  action.  Par- 
rUh  V.  McNeal,  36  Neb.  727  (65  N.  W.  222). 

359.  (1894.)  Objections  to  form  or  terms 
of  a  verdict  should  be  made  at  the  time  it 
is  rendered.  Roggencamp  v.  Hargreaves,  S9 
Neb.  540  (58  N.  W.  162);  (1896)  Tankton, 
N.  d  S.  W.  R.  Co.  V.  State,  49  Neb.  272  (ftS 
N.  W.  487);  (1895)  Bmmback  v.  German 
Nat.  Bank  of  Beatrice,  46  Neb.  540  (65  N. 
W.  198);  (1899)  Oervenna  v.  Thurston,  59 
Neb.  343  (80  N.  W.  1048);  (1903)  Whiting 
V.  Carpenter,  4  Unof.  342  (93  N.  W.  296). 

3oO.  (1901.)  An  alleged  error  in  the 
size  of  the  verdict,  not  Drought  to  tne  at- 
tention of  the  trial  court  will  not  be  con- 
sidered by  the  supreme  court,  on  a  review  of 
the  case  by  petition  in  error.  Farmers  d 
Merchants  Ins.  Co.  v.  Dohney,  62  Neb.  213 
(86  N.  W.  1070;  97  Am.  St  Rep.  624). 

361.  (1901.)  Objections  to  a  verdict 
which  go  to  Its  form  only  should  be  made 
at  the  time  of  Its  rendition.  Parsont  Band 
Cutter  A  Self-Feeder  Co.  v.  Oadeke,  1  Unot 
605  (95  N.  W.  850). 

862.  (1902.)  Objections  to  the  form  of 
a  verdict  must  be  made  when  it  Is  rendered, 
and  before  the  jury  Is  discharged.  Objee* 
tions  not  made  and  exceptions  noi  taken  to 
it  until  a  motion  for  a  new  trial  is  filed  will 
be  deemed  to  have  been  waived.  Kingman 
Implement  Oo.  v.  Btrongt  2  Unof.  729  (89 
N.  W.  998). 

Dismissal. 

363.  (1889).  The  supreme  court.  In  the 
exercise  of  its  appellate  Jurisdiction,  has  no 
authority  to  reinstate  a  cause  In  the  district 
court  which  has  been  there  voluntarily  dis- 
missed by  the  plaintiff.  Where  It  is  claimed 
that  a  dismlBsal  was  obtained  by  fraud,  an 
application  to  reinstate  must  be  made  In  the 
court  where  the  cause  was  pending  at  the 
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Ume  ttie  dismlsaal  was  entered,  itrimea  v. 
Chamlferlain,  27  Neb.  606  (43  N.  W.  396). 

Jndgment. 

364.  (1872.)  An  objection  that  judgment 
was  entered  on  the  pleadings  without  taking 
the  necessary  proof  most  be  pointed  out  to 
the  court  entering  the  same.   Mills  v.  Milier, 

2  Neb.  299. 

365.  (1879.)  Where  a  creditor's  bill  was 
died  against  a  husband  and  wife,  and  the 
decree.  In  favor  of  the  wife,  was  taken  (or 
too  large  a  sum,  the  plataittit  should  hare 
(led  a  motion  tn  the  court  below  to  correct 
It  First  Nat.  Bank  of  Omaha  v.  Bartlett, 
t  Neb.  329. 

366.  (1891.)  Errors  In  entering  a  judg- 
ment in  foreclosure,  on  demurrer,  which 
judgment  redtes  that  It  Is  rendered  on 
the  pleadings  uid  evidence,  must  be  cor- 
rected In  the  trial  court  Toumsend  v.  Oaw 
Threshing  Machine  Co.,  31  Neb.  836  (48  N. 
W.  899). 

Vacation  or  uodiflcatloii  of  judgment. 

367.  (1898.)  M.  obtained  a  verdict  In  her 
favor,  which  was  set  aside  without  service 
upoD  her  of  notice  as  re<iulred  by  the  rules 
of  the  court  She.  made  no  complaint  dur- 
ing the  temi,  nor  until  after  there  had  been 
another  tri^  and  an  adverse  verdict  ud 
judgment  rendered  against  her.  Held,  That 
she  had  waived  her  right  to  compialn  of  the 
insularity.  Gilbert  v.  Jfarroto,  64  Neb.  77 
(74  N.  W.  420). 

Judicial  sale. 

368.  (1890.)  An  obJecUon  to  a  conflrma- 
lion  of  sale  that  was  not  made  In  the  lower 
court  will  not  be  considered  in  the  supreme 
court.  Rnnge  v.  Broum,  29  Neb.  116  (46  N. 
W.  271);  (1896)  Oreighton  Univertitif  v. 
Mnlvtkm.  49  Neb.  677  (68  N.  W.  931); 
(1898)  Toscan  v.  Devries,  57  Neb.  276  (77 
N.  W.  669);  (1900)  Mandell  v.  Weldin,  69 
Neb.  699  (  82  N.  W.  6);  (1900)  Pearson  v. 
Badger  Lumber  Co.,  60  Neb.  167  (82  N.  W. 
874) ;  (1900)  Athpole  v.  Ballgren,  60  Neb. 
1»6  (82  N.  W.  688);  (1903)  WatKer  V. 
FitxgtnOd,  69  Neb.  62  (96  N.  W.  32). 

369.  (1897.)  Grounds  for  setting  aside  a 
judicial  sale  are  unavailing  on  review  un- 
less they  were  presented  In  the  court  below. 
Creigkion  Vniversity  v.  Riley,  60  Neb.  341 
(69  N.  W.  943). 

in9,  (1897.)  The  supreme  court  will  not 
review  the  appraisement  made  of  real  estate 
sold  on  execution,  for  the  purpose  of  deter- 
mining whether  such  appraisement  is  too 
high  or  too  low,  unless  objections  on  that 


ground  be  made  and  filed  in  the  court  from 
which  the  execution  Issued,  before  the  sale 
occurred,  and  such  objections  be  ruled  upon 
by  said  court  McMurtrjf  v.  Oolumuta  Nat. 
Bank,  63  Neb.  21  (73  N.  W.  212). 

371.  (1901.)  Where  the  court,  having 
jurisdiction  of  the  subject-matter  and  of  the 
parties,  upon  trial  and  without  objectkm  va- 
cates a  sale  because  the  property  sold  was 
exempt,  the  execution  creditor  cannot  be 
heard  to  complain  for  the  first  time  In  the 
supreme  court  that  the  question  of  exemp- 
tions cannot  properly  be  tried  on  confirma- 
tion of  sale.  Jackett  v.  Bower,  62  Neb.  232 
(86  N.  W.  1076). 

372.  (1901.)  A  ground  for  setting  aside 
a  Judicial  sale  is  unavailing  on  review,  un- 
less the  same  was  presented  to  the  court 
below.  Hawver  v.  Parkway  Real  Estate  Co., 
62  Neb.  604  (87  N.  W.  312). 

373.  (1903.)  Objections  to  a  sale  not 
raised  by  objection  to  the  confirmation  In 
the  trial  court  will  not  be  considered  on  ap- 
peal. Nebraska  Loan  <£  Trust  Co.  v.  Com- 
ing, 4  Unof.  364  (94  N.  W.  1136). 

Motion  to  retax  costs. 

Review  on  error  from  final  judgment,  see 
post,  11498. 

374.  (1886.)  A  party  complaining  of  the 
taxation  of  costs  In  the  district  court  must 
file  a  motion  lo  that  court  to  retax  the 
same.  The  ruling  on  the  motion  to  retax 
is  subject  to  review.  WhitaU  v.  Cressman, 
IS  Neb.  608  (26  N.  W.  M6):  (1892)  Rails- 
back,  Mitchell  d  00.  V.  Patton,  34  Neb.  490 
(52  N.  W.  277). 

376.  In  order  to  review  the  question  of 
taxatlm  of  costs,  a  motion  to  retax  the  eosts 
mast  be  made  In  the  trial  court,  and  a  rul- 
ing obtained  thereon  by  that  court  (1887) 
Wilkinson  v.  Carter,  22  Neb.  186  (34  N.  W. 
361) ;  (1894)  Real  v.  Honey,  39  Neb.  516  (58 
N.  W.  136);  (1894)  Richards  v.  Borotoaky, 
39  Neb.  774  (68  N.  W.  277>;  (1894)  Cahn  v. 
Upson.  39  Neb.  776  (  68  N.  W.  280);  (1894) 
Haskett  V.  Valley  County,  41  Neb.  2^4  (69 
N.  W.  680):  (1894)  Rolfprts  -v.  Drehmer,  41 
Neb.  306  (59  N.  W.  911);  (1894)  Shields  v. 
Gamble,  42  Neb.  850  (61  N.  W.  101);  (1895) 
Ins.  Co.  of  North  America  v.  Bachler,  44 
Neb.  649  (62  N.  W.  911);  (1896)  Yankton, 
N.  d  8.  R.  Co.  V.  State,  49  NOb.  272  (68  N. 
W.  487). 

376.  (1897.)  A  motion  to  retax  costs  is 
essential  to  obtain  a  review  of  a  mistake, 
neglect,  or  omission  of  the  clerk  of  the  trial 
court  in  the  taxation  of  costs,  but  such  mo- 
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tlon  is  unnecessary  where  the  court  has  de- 
termined that  a  party  la  liable  for  certain 
costs  and  rendered  Judgment  against  him 
therefor.  Hartford  Fire  Ins.  Co  v.  Corey, 
53  Neb.  209  (73  N.  W.  674). 

377.  {1898.)  Where  the  question  as  to 
liability  for  costs  was  directly  considered 
by  the  trial  court,  the  party  against  whom 
they  'were  taxed  may  have  the  ruling  re- 
viewed without  having  filed  a  motion  to 
retax.  Lamaster  v.  Elliott,  63  Neb.  424  (73 
N.  W.  925). 

ObJectloiiB  iiL  intermediate  court. 

378.  (1883.)  Upon  a  hearing  in  the  su- 
preme court  in  a  case  originating  before  a 
Justice  of  the  peace,  and  tahen  to  tne  dis- 
trict court  by  petition  In  error,  an  objection 
as  to  the  sufficiency  of  the  bill  of  exceptions 
taken  before  the  justice,  not  made  in  the 
district  court,  but  raised  for  the  first  time 
In  the  supreme  court,  will  not  be  considered. 
Haxoley  v.  Rolteson,  14  Neb.  435  (16  N.  W. 
438). 

379.  (1885.)  An  objection  that  a  cause 
appealed  to  the  district  court  is  not  based 
on  the  same  cause  of  action  as  In  the  jus- 
tice court  comes  too  late,  it  should  have 
been  made  in  the  district  court.  Sawyer  v. 
Brown,  17  Neb.  171  (22  N.  W.  355). 

380.  (1888.)  Where  a  cause  is  tried  be- 
fore a  Justice  of  tiie  iwace.  and  on  appeal 
in  the  district  court  without  objection  to  the 
Jurisdiction  of  the  court,  and  the  want  of 

jurisdiction  does  not  apear  on  the  face  of 
the  impers,  the  objection  will  not  be  con- 
sidered in  the  supreme  court  McClure  v. 
Campbell,  25  Neb.  57  (40  N.  W.  595). 

381.  (1891.)  An  objection  that  the  Judg- 
ment of  a  justice  of  the  peace  was  not  in  the 
proper  form  cannot  be  first  urged  in  the  su- 
preme court.  Qapen  v.  Bretternitz,  31  Neo. 
302  (47  N.  W.  j.i8). 

382.  (1891.)  The  objection  that  there 
was  no  ordinance  in  force  authorizing  the 
granting  of  a  saloon  license,  cannot  be  raised 
for  the  first  time  in  the  supreme  court. 
Livingston  v.  Corey,  33  Neb.  366  (50  N.  W. 
263). 

383.  (1894.)  An  objection  that  a  petition 
filed  In  the  district  court  Introduced  a  new 
cause  of  action  will  not  be  considered  by  the 
supreme  courts  where  It  appears  that  no  ob- 
jection was  made  or  exception  taken  on  that 
ground  until  after  the  trial  in  the  lower 
court.  Levi  v.  Fred,  38  Neb.  564  (67  N.  W. 
386). 

384.  (1897.)    An  objection  that  a  cause 


was  tried  in  the  district  court  on  appeal 
upon  different  Issaes  from  those  Involved  in 
the  court  whence  the  appeal  was  taken,  is 
unavailing  in  the  supreme  court,  unless  sea- 
sonably raised  in  the  court  below,  a  ruling 
obtained  thereon,  and  an  exception  thereto 
preserved  In  the  record.  Stichter  v.  Cox, 
52.Neb.  532  (72  N.  W.  848), 

Bequest  for  instructions. 

385.  (1883.)  The  objection  to  an  instruc- 
tion that  it  Is  not  sufficiently  explicit,  espe- 
cially in  civil  cases,  will  not  be  regarded 
unless  the  matter  were  brought  to  the  atten- 
tion of  the  trial  court  by  a  request  for  one 
that  was  satisfactory.  B.  d  M.  B.  B.  Co.  v. 
ScMuntz,  14  Neb.  421  (16  N.  W.  439); 
(1882)  Sioux  City  R.  Co.  v.  Brown,  13  Neb. 
317  (14  N.  W.  407);  (1884)  Reptiblican  V. 
R.  Co.  V.  Fellers,  16  Neb.  169  (20  N.  W. 
217);  (1884)  Sioux  City  d  P.  R.  Co.  v.  Fin- 
Utyson,  16  Neb.  678  (20  N.  W.  860;  49  Am. 
St.  Rep.  724):  (1885)  Republican  V.  B.  Co. 
V.  FinJc,  18  Neb.  89  (24  N.  W.  61»i);  (1889) 
Klosterman  v.  Olcott,  25  Neb.  382  (41  N.  W. 
250) ;  (1894)  Barr  v.  City  of  Omaha,  42  Neb. 
341  (60  N.  W.  591);  (1897)  Stewart  V. 
Smith,  50  Neb.  631  (70  N.  W.  235);  (1899) 
Wittenberg  v.  Mollyneaux,  59  Neb.  203  (80 
N.  W.  8124);  (1901)  Wickham  v.  Wolcott.  1 
Unof.  160  (96  N.  W.  366);  (1902)  O'DonneU 
V.  Chicago.  R.  J.  d  P.  Co.,  65  Neb.  612  (91 
N.  W.  566);  (1903)  Riley  v.  MisaouH  P.  R. 
Co.,  69  Neb.  82  (95  N.  W.  20);  (1903)  Par- 
kins V.  Missouri  P.  B.  Co.,  4  Unof.  1  (93 
N.  W.  197). 

386.  (1896.)  In  order  to  present  for  re- 
view the  (allure  of  the  trial  court  to  Instruct 
the  Jury  upon  particular  issues  or  evidence 
in  a  case,  the  party  complaining  must  hare 
requested  instructions  on  the  omitted  topics. 
Carter  White  Lead  Co.  v.  Kinlin,  47  Neb. 
409  (66  N.  W.  636) ;  (1886)  Post  v.  Qarrow, 
18  Neb.  682  (26  N.  W.  680) ;  (1889)  Wood- 
ruff V.  White,  25  Neb.  745  (41  N.  W.  781): 
(1893)  Barton  v.  McKay,  36  Neb.  632  (54 
N.  W.  968);  (1893)  Barney  v.  Pinkham,  37 
Neb.  664  (56  N.  W.  323);  (1894)  Laing  v. 
Kelson.  40  Neb.  262  (68  N.  W.  846);  (1894) 
German  Nat.  Bank  of  Bastings  v.  Leonard. 
40  Neb.  676  (59  N.  W.  107);  (1897)  Sanford 
V.  Craig,  52  Neb.  483  (72  N.  W.  864) ;  (1897) 
Weber  Bros.  v.  Whetstone,  53  Neb.  371  (73 
N.  W.  695);  (1901)  Peterson  v.  State,  «3 
Neb.  251  (88  N.  W.  649). 

387.  (1890.)  Instructions  to  the  Jui7 
must  be  requested  before  error  can  be  predi- 
cated upon  refusal  to  submit.  Davis  v.  Oid- 
Hings.  30  Neb.  209  (46  N.  W.  425);  (1897) 
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Mventt  V.  Hobleman,  51  Neb.  376  (19  N.  W. 

388.  (1897.)  Where  a  jury  la  directed  to 
find  upon  particular  questions  of  fact.  If  any 
further  than  those  submitted  are  desired  by 
a  party  to  the  action,  a  request  must  be 
made  for  the  submission  of  the  further  ques- 
tions. If  no  request  Is  made,  error  cannot 
be  predicated  upon  the  failure  of  the  court 
to  ioclude  such  questions  in  the  list  of 
those  directed  to  be  answered.  Town  v.  Mis- 
touri  P.  R.  Co.,  50  Neb.  768  (70  N.  W.  402). 

389.  (1899.)  A  party  cannot  predicate 
error  npon  the  giTing  of  a  vague  instruction, 
unless  be  has  requested  a  proper  one.  Chir 
(ago,  B.  it  Q.  R.  Oo.  V.  Oyster,  68  Neb.  1  (78 
N.  W.  359). 

390.  (1899.)  The  Jury  should  be  charged 
bjr  the  court  to  base  the  verdict  solely  upon 
the  eridence;  but  a  failure  In  this  regard 
1b  a  oon-dlrection  simply.  If  the  defeated 
party  wishes  to  predicate  error  thereon,  he 
should  prepare  and  ask  an  Instruction  to 
that  effect  Burr  v.  McCallum,  S9  Neb.  326 
(80  N.  W.  1040;  80  Am.  St.  Rep.  677). 

391.  (1902.)  Where  an  Instmction  as- 
sumes  to  define  the  whole  law  ot  the  case» 
and  omits  a  material  element  from  the  de- 
finition given.  It  is  reversible  error,  which 
may  be  relied  on  although  no  proper  in- 
atniction  has  been  requested  by  the  party 
seeking  to  take  advantage  of  the  defect 
City  of  Stnith  Omaha  v.  Hager,  66  Neb.  803 
(92  N.  W.  1017). 

392.  (1902.)  Where  the  trial  court  un- 
dertakes to  instruct  the  jury  as  to  the  issues 
iQTolved  In  a  cause  on  trial  before  them,  he 
should  state  the  issues  fully,  accurately  and 
lUrly;  hut  where  such  instruction  is  incom- 
plete, vagne  or  uncertain,  counsel  should 
trader  an  instmction  free  from  the  defect 
nrged  and  obtain  a  ruling  thereon,  tn  order 
to  lay  the  basis  for  complaint  upon  review; 
otherwise  the  error,  if  any,  will  be  deemed 
to  have  been  waived.  City  of  South  Omaha 
V.  lfe»er«,  3  Unof.  699  (92  N.  W.  743). 

393.  (1903.)  If  the  trial  judge  substan- 
tially misstates  the  testimony  In  giving  his 
recollection  thereof  under  section  287  of  the 
code,  it  la  error;  but  if  he  merely  fails  to 
make  a  complete  statement,  the  party  who 
desires  that  a  further  or  fuller  statement 
be  made,  being  present  at  the  time,  shoulu 
make  a  request  to  that  effect,  and,  if  he 
Dalies  no  request,  a  mere  general  exception 
to  the  statement  of  the  trial  judge  will  not 
nfflce.  Barton  v.  Shull,  70  Neb.  324  (97  N. 
W.  292). 


Bequest  for  findings. 

394.  (1901.)  Error  cannot  be  predicated 
on  the  failure  of  the  courts  to  make  special 

findings  of  fact  where  none  were  asked. 
Bheiltley  v.  Dixon  County,  61  Neb.  409  (85  N. 
W.  399). 

Request  for  judgment. 

395.  (1890.)  Before  error  can  be  predi- 
cated upon  the  failure  of  a  district  court  to 
render  a  deficiency  Judgment,  it  must  ap- 
pear tbat  the  court  refused  to  render  one 
when  requested  to  do  so.  Brownlee  t). 
Davidson,  28  Neb.  786  (45  N.  W.  51). 

396.  (1900.)  The  failure  of  a  trial  court 
to  make  a  complete  and  final  disposition  of 
a  cause  cannot  be  reviewed  until  It  has  been 
asked  to  so  proceed  In  the  case.  McClave  v. 
McClave,  60  Neb.  464  (83  N.  W.  668). 

C.  Exceptions. 

Failure  to  except  as  ground  for  dismissal 
of  appeal,  see  post,  H  1419-1424. 

Necessi^  that  record  show  exceptions, 
II  860-870. 

ITecessity  in  general. 

397.  ( 1877. )  When  no  exceptions  are 
taken  in  the  court  below,  in  an  action  at 
law,  where  a  trial  on  the  merits  has  been 
bad,  the  case  cannot  be  reviewed  In  the  su- 
preme court    Eoaford  v.  Stone,  6  Neb.  378. 

398.  (1879.)  Where  it  appears  from  the 
record  that  no  exceptions  were  taken  to  the 
ruling  of  the  court  below,  and  no  steps  taken 
to  call  the  attention  of  tbe  court  to  the  al- 
leged errors,  tbey  will  not  be  reviewed  by 
this  court.  Roode  v.  Dunbar,  9  Neb.  96  (2 
N.  W.  346). 

Sufficiency  in  general. 

399.  (1874.)  To  make  exceptions  to  tbe 
charge  of  the  court  to  the  jury  available  to 
the  party  excepting,  or  to  the  ruling  of  the 
court  in  the  refusal  to  give  instructions 
asked  for,  the  exceptions  must  be  reduced 
to  writing  during  the  same  term  at  which 
the  trial  took  place.  Heady  v,  Fishburn,  3 
Neb.  263. 

400.  (1876.)  An  exception  taken  in  tbe 
court  below  must  not  be  so  indefinite  as  to 
leave  it  uncertain  as  to  what  it  is  intended 
to  apply.   Oibson  v.  Arnold,  5  Neb.  186. 

Discretionary  matters. 

401.  (1901.)  An  alleged  abuse  of  discre- 
tion on  the  part  of  the  trial  court  is  unavail- 
ing unless  excepted  to.  Outhrie  v.  State.  2 
Unof.  28  (96  N.  W.  243). 
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notions  and  rulings  thereon  In  genereL 

402.  (1898.)  A  ruling  on  a  motion  to 
which  no  exception  was  taken  cannot  be  re- 
viewed In  the  Bupreme  court,  especially  if 
such  review  Is  sought  upon  appeal  as  dis- 
tinguished from  error  proceedings.  Prenzer 
V.  Phillipa,  57  Neb.  229  (77  N.  W.  668). 

403.  j(1899.)  An  interlocutory  order  to 
which  no  exception  has  been  taken  cannot 
be  reviewed.  E9tep  v.  BchleHngeTf  68  Neb. 
62  (78  N.  W.  383). 

404.  (1902.)  Where  a  motion  has  been 
sustained  In  part  and  overruled  in  part,  the 
maker  of  it,  who  has  taken  no  exceptions, 
cannot  complain  of  errgr  In  Its  overruling. 
Curran  v.  Hageman,  3  Unot  779  (92  N.  W. 
1003). 

405.  (1903.)  To  authorize  the  supreme 
court  to  review  the  rulings  of  the  trial  court 
on  motions  and  other  matters  of  procedure, 
the  party  complaining  must  except  to  such 
rulings,  file  a  motion  for  a  new  trial,  aud 
present  the  questions  by  a  petition  in  error. 
Danforth  v  Fowler,  68  Neb.  4S2  (94  N.  W. 
637). 

BuUngs  as  to  partiea. 

406.  (1898.)  Where  no  exception  is 
taken  to  an  order  substituting  a  party  plain- 
tiff, such  order  cannot  be  reviewed.  Maul  v. 
Drexel,  56  Neb.  446  (76  N.  W.  163). 

Bnlings  as  to  pleadings. 

407.  (1877.)  An  order  of  court,  in  mak- 
ing up  the  pleadings,  to  which  no  exception 
is  taken,  will  not  be  reviewed  on  error. 
Healy  v.  AuKman  Co.,  6  Neb.  349. 

408.  (1894.)  A  ruling  on  an  application 
for  leave  to  file  an  amended  answer  cannot 
be  reviewed  where  the  record  falls  to  show 
that  an  exception  was  taken  thereto.  Hiatt 
V.  Kinkaid,  40  Neb.  178  (68  N.  W.  700). 

409.  (1S99.)  A  ruling  on  an  application 
to  amend  a  pleading  will  be  disregarded  on 
review  In  absence  of  an  exception  IkIow. 
Troup  V.  Horbach,  &7  Neb.  644  (78  N.  W. 
286). 

410.  (1896.)  To  secure  a  review  of  al- 
leged error  In  sustaining  a  demurrer  to  a 
petition,  an  exception  la  indispensably  neces- 
sary, evem  though  the  action  is  solely  for 
equitable  relief.  Abbott  v.  Barton,  47  Neb. 
822  (66  N.  W.  838). 

411.  (1901.)  Where  no  exception  Is 
taken  to  a  ruling  sustaining  a  demurrer  but 
leave  to  amend  is  given,  error  Is  waived. 
Robertson  v.  Hamilton,  61  Neb.  791  (86  N. 
W.  493). 


412.  (1902.)  An  order  overruling  a  Bpe- 
cial  demurrer  will  not  be  reviewed  where  do 
exception  to  such  order  Is  saved.  Holwaj/  v. 
American  Exchange  Nat.  Sank,  64  Neb.  67 
(89  N.  W.  382). 

413.  (1903.)  A  party  Is  not  In  a  position 
to  complain  of  a  ruling  of  the  trial  court, 
requiring  certain  defendants  to  file  answers, 
instanter,  as  of  date  when  the  Judgment 
was  rendered,  when  no  exception  Is  taken 
to  such  ruling  and  it  is  made  in  response 
to  a  motion,  filed  many  months  after  tbe 
rendition  of  tbe  judgment,  asking  that  such 
parties  be  required  to  answer.  Korbury  d. 
ffarper,  70  Neb.  389  (97  N.  W.  438). 

Continuance  granted  or  denied. 

414.  (1891.)  To  predicate  error  upon  or 
der  denying  a  continuance  it  must  be  ex- 
ceed to  at  trial.  Coad  v.  Home  Cattle  Cp„ 
32  Neb.  761  (49  N.  W.  757;  29  Am.  St.  Repi 
465);  (1898)  Staples  v.  Arlington  8taU 
Bank,  54  Neb.  760  (74  N.  W.  1066). 

Eridenca  admitted  or  excluded. 

415.  (1882.)  Alleged  error  in  the  admis- 
sion of  evidence  cannot  be  considered,  in 
the  absence  of  an  exception  to  the  mling. 
Dunbier  v.  Day,  12  Neb.  696  (12  N.  W.  109) ; 
(1882)  Republican  V.  R.  Co.  v.  Arnold,  13 
Neb.  486  (14  N.  W.  478);  (1887)  Singer  Mfg. 
Co.  V.  McAllister  Bros.,  22  Neb.  359  (35  N. 
W.  181);  (1901)  i»ope  V.  Klingerman  <£  Co., 
2  Unof.  184  (96  N.  W.  619). 

416.  (1882.)  Unless  exceptions  have  b^ 
taken  In  the  trial  court  to  the  admission  or 
refusal  to  admit  testimony,  no  error  can  be 
predicated  thereon.  Pettit  v.  Black,  13  Neb. 
142  (12  N.  W.  841);  (1880)  Stanton  County 
V  Canfield,  10  Neb.  389  (6  N.  W.  466); 
(1892)  Johnson  v.  Swayee,  35  Neb.  117  (62 
N.  W.  835);  (1894)  Hurlburt  v.  Hall,  39 
Neb.  889  (58  N.  W.  538);  (1897)  Bennett  v. 
McDonald,  52  Neb.  278  (72  N.  W.  268). 

417.  (1883.)    In  order  to  lay  the  foundsr 

tlon  for  reviewing  a  ruling  of  the  trial 
court  on  the  admission  of  evidence,  an  ex- 
ception is  necessary.  Republican  T.  R  Co. 
V.  Boyse,  14  Neb.  130  (15  N.  W.  364). 

— ^— Suffideney  of  exeepttons. 

418.  (1881.)  When  exceptions  are  Uken 
to  the  admission  or  rejection  of  testimony 
in  an  action  tried  to  a  Jury,  such  exceptions 
must  be  reduced  to  writing  at  the  term  at 
which  the  verdict  is  rendered,  or  within 
the  time  fixed  by  statute  thereafter.  Scott 
V.  Waldeck,  11  Neb.  526  (10  N.  W.  409). 

419.  (1897.)    An  exception,  well  taken. 
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to  the  exclusion  of  evidence  Is  not  waived  by 
a  failure  to  present  tbe  same  grounds  of 
objection  by  an  exception  to  an  Instruction 
given  or  reused.  Rosenthal  v.  OgAen,  50 
Neb.  218  (69  N.  W.  779), 

Beport  of  referee. 

420.  (1892.)  Where  exceptions  to  the  re- 
port of  a  referee  are  withdrawn,  objection 
cannot  be  made  in  tfae  supreme  court  that 
certain  findings  are  not  sustained  by  the 
evidence.  Whalen  v.  Brennan,  34  Neb.  129 
(51  N.  W.  759). 

Bnbmisslon  of  issues  and  special  findings. 

421.  (1896.)  A  party  aggrieved  by  the 
form  of  submitting  an  issue  of  fact  to  a 
Jury  In  an  equity  case  should  take  an  ex- 
cepUon.  Hay  v.  Miller,  48  Neb.  166  (66  N. 
W.  1116). 

422.  (1902.)  The  submlssioo  of  special 
findings  to  tlie  Jury  upon  matters  claimed  to 
be  Irrelevant  and  immaterial  will  not  be 
reviewed  unless  excepted  to  at  the  time  and 
assigned  as  error  in  the  motion  for  a  new 
trial  Livingston  v.  Moore,  2  Unof.  498  (89 
N.  V.  289). 

Direction  of  verdict. 

423.  (1901.)  An  exceptloit  Is  Indispensa- 
ble to  secure  a  review  of  the  action  of  the 
trial  court  In  directing  a  verdict  BtarUier 
D.  Clarke,  1  Unof.  91  (95  N.  W.  509). 

Instmetiimfl  given  or  refnaed. 

424.  Objections  to  instractlons  to  a  trial 
jmy  will  not  be  noticed  by  the  supreme 

conrt,  unless  the  attention  of  the  trial  court 
Is  first  called  to  tbem  by  the  proper  excep- 
tions taken  at  the  time  the  instructions 
vere  given.  (1874)  Brown  v.  Hurst,  3  Neb. 
358;  (1885)  Warrick  v.  Round*,  17  Neb.  411 
(23  N.  W.  785);  (1886)  Nyce  v.  Shaffer,  20 
Neb.  607  (30  N.  W.  943) ;  (1887)  JBiltinga  V. 
FiUey,  21  Neb.  511  (32  N.  W.  567);  (1888) 
Scfcroedcr  v.  Rinehard,  25  Neb.  76  (40  N.  W. 
593);  (1890)  Watson  v.  Roode,  30  Neb.  264 
(46  N.  W.  491) ;  (1892)  Rooch  v.  Hawkinson^ 
34  Neb.  658  (  52  N.  W.  875);  (1892)  Darner 
V.  Daggett.  35  Neb.  696  (68  N.  W.  608); 

(1893)  Levi  v.  Fred,  38  Neb.  664  (67  N.  W. 
386):  (1894)  American  B.  <«  L.  Asm  v. 
Mordock,  39  Neb.  413  (58  N.  "W.  107);  (1894) 
Glow  V.  Parcel.  40  Neb.  732  (59  N.  W.  382) ; 

(1894)  Bouvier  v.  Stricklett,  40  Neb.  792  (59 
N.  W.  550);  (1894)  Bloedel  v.  Zimmerman, 
41  Neb.  695  (  60  N.  W.  6);  (1895)  Sigler  v, 
McContKll  46  Neb.  598  (63  N.  W.  870); 
(1896)  Romberg  v.  Hediger,  47  Neb.  201 
(66  N.  W.  283);  (1897)  Hodgin  v.  Whit- 
confr.  51  Neb.  617  (71  N.  W.  814);  (1897) 


Anderson  v.  Beeman,  52  Neb.  387  (72  N.  W. 
361) ;  (1897)  Morsch  v.  Besach,  52  Neb.  502 
(72  N.  W.  953);  (1898)  State,  ex  rel  Yate, 
V.  School  District,  55  Neb.  317  (76  N.  W. 
865);  (1898)  Burnet  v.  Cavanagh,  56  Neb. 
190  (76  N.  W.  578);  (1899)  Omaha  Brewing 
Ass'n  V.  BuUnheimer.  58  Neb.  387  (78  N. 
W.  728);  (1899)  Walker  v.  Allen,  58  Neb. 
537  (78  N.  W.  1070);  (1899)  Humpert  v. 
McOavock,  69  Neb.  346  (80  N.  W.  1038); 
(1901)  Sikhom  Yallejf  Bank  v.  Marley,  61 
Neb.  683  (86  N.  W.  846);  (1902)  Engel  v. 
Dado,  66  Neb.  400  (92  N.  W.  629);  (1902) 
Livingston  v.  Moore,  2  Unof.  498  (89  N.  W. 
289);  (1903)  First  Nat.  Bank  of  Wayne  v. 
Tolerton  A  Stetson  Co.,  6  Unof.  43  (97  N. 
W.  248);  (1906)  UnUm  P.  R.  Co.  v.  Meyer, 
76  Neb.  649  (107  N.  W.  793). 

426.  In  civil  cases,  instructions  by  the 
court  to  a  jury,  the  giving  or  refusal  of 
which  was  not  excepted  to  upon  the  trial  In 
the  court  below,  will  not  be  considered  In 
the  supreme  court.  (1877)  Black  v.  Winter- 
xtetn.  6  Neb.  224;  (1889)  HolUnoay  v. 
Hchooley,  27  Neb.  653  (43  N.  W.  346);  (1889) 
Chicago,  B  &  Q.  R.  Co.  v.  Btarmer,  26  Neb. 
630  (42  N.  W.  706);  (1893)  Richardson  rf 
Boynton  Co.  v.  Winter,  38  Neb.  288  (66  N.  W. 
886);  (1894)  Rector  V.  Canfleld,  40  Neb.  695 
(68  N.  W.  1181);  (1894)  Wiseman  v.  Ziegter, 
41  Neb.  886  (60  N,  W.  320) ;  (1897)  Costello 
V.  Kottas,  52  Neb.  15  (71  N.  W.  950) ;  (1901) 
Darrah  v.  Juel,  1  Unof.  834  (96  N.  W.  166); 
(1901)  Ish  V.  Marsh,  1  Unof.  864  (96  N. 
W.  58). 

426.  (1896.)  The  refusal  of  an  instruc- 
tion must  i>e  excepted  to  In  the  trial  court, 
in  order  to  lay  the  foundation  for  Its  review 
in  the  supreme  court.  City  of  Omaha  v. 
McOavock,  47  Neb.  313  (66  N.  W.  415); 
(1897)  Sanford  v.  Craig,  62  Neb.  483  (72  N. 
W.  864);  (1897)  BHnckle  V.  Stitts,  63  Neb. 
10  (73  N.  W.  228). 

427.  (1875.)  AU  alleged  errors,  occur- 
ring during  the  trial  of  a  cause,  must  tie  ex- 
cepted to,  and  complained  of  In  the  motion 
for  a  new  trial,  in  order  to  obtain  a  review 
of  the  same  In  the  supreme  court;  and  er- 
ror committed  by  the  giving  of  an  oral 
charge  to  the  jury,  instead  of  reducing  such 
charge  to  writing,  as  required  by  Gen.  Stat., 
262,  is  no  exception  to  the  rule.  Horbach  v. 
Miller.  4  Neb.  31.  . 

428.  (1882.)  Oral  statements  made  by 
the  judge  to  the  jury  as  to  the  law  of  the 
case  must  be  excepted  to,  to  be  reviewed  on 
error.  Republican  V.  R.'  Co.  v.  Arnold,  13 
Neb.  485  (14  N.  W.  478). 

Digitized  by  GooqIc 


$428 


APPEAL  AND  ERROR. 


1443 


429.  (1896.)  A  ruling  wbich  modifies  an 
Instrnctlon  requested  will  not  be  reviewed 
In  absence  of  an  exception  to  the  modlflca- 

tioD.  Denise  v.  Citjf  of  Omaha,  49  Neb.  750 
(69  N.  W.  119). 

430.  (1898.)  Error  in  giving  an  oral  In- 
Btruction  is  not  available  In  the  supreme 
court  where  no  exception  was  specially 
taken  at  the  time.  Elkhom  Valley  Lodge  v. 
the  time  the  instruction  was  given.  Elliott 
V.  Carter  White  Lead  Co.,  63  Neb.  458  (73 
N.  W.  948). 

431.  (1899.)  The  charge  of  a  trial  court 
should  be  filed  with  the  clerk  before  read 
to  the  Jury;  but  that  It  was  not  done  Is  not 
available  error,  unless  the  complainant  ex- 
cepted to  such  omission  at  the  time.  Minzer 
17.  Willman  Mercantile  Co.,  59  Neb.  410  (81 
N.  W.  307). 

432.  (1900.)  Error  cannot  be  predicated 
upon  an  Instruction  In  regard  to  the  com- 
putation of  interest,  unless  exception  is 
taken  at  the  time.  Elkhorn  Valley  Lodge  v. 
Hudson,  59  Neb.  672  (81  N.  W.  859). 

——Numbering   and   indorsement  and 
filing  of  instrnetions. 

433.  (1881.)  Instructions  should  be  filed 
With  the  clerk  before  being  read  by  the 
court  to  the  Jury.  And  the  word  "given" 
or  "refused"  should  be  written  on  the  mar- 
gin of  each  Instruction  given  or  requested. 
But  a  failure  to  comply  with  the  statute  is 
not  groupd  of  error,  unless  excepted  to. 
Fry  V.  Tilton,  11  Neb.  456  (9  N.  W.  638). 

434.  (1886.)  The  provision  of  Comp.  St. 
chapter  19,  sc'Ctlon  54,  directing  the  charge 
of  the  court  _to  the  jury  to  be  written  In 
consecutively  numbered  paragraphs,  is  a 
right  which  the  supreme  court  will  regard 
as  waived  if  uo  objection  is  made  or  excep* 
tion  is  taken  to  a  particular  clause  only. 
Gibson  V.  Sullivan,  18  Neb.  658  (26  N.  W. 
368). 

435.  (1891.)  Where  the  court  fails  to 
write  the  word  "given"  on  the  margin  of 
each  instruction  as  required  by  the  statute, 
exception  must  be  specially  taken  on  ttiat 
ground,  as  the  objection  does  not  go  to  the 
substance  of  the  instruction.  Omaha  d 
Florence  L.  d  T.  Co.  v.  Hansen,  82  Neb.  449 
(49  N.  W.  466). 

436.  (1895.)  The  failure  to  mark  an  in- 
struction "given"  or  "refused"  unless  ex- 
cepted to  on  that  ground  cannot  be  re- 
viewed. City  of  Chadron  v.  Qlover,  43  Neb. 
732  (62  N.  W.  62). 

437.  (1896.)    In  order  to  present  for  re- 


view the  failure  of  the  district  court  to 
properly  number  instructions,  exertion 
must  at  the  trial  have  been  taken  on  that 
especial  ground.  Herzog  v.  Campbell,  47 
Neh.  370  (66  N.  W.  424). 

438.  (1899.)  Failure  to  file  instrucUoDS 
before  they  are  read  to  the  Jury  Is  not  re- 
versible error^  where  a  specific  exception 
was  not  taken  on  that  ground  before  they 
were  read.  Fire  A»s'n  of  PhiJadelpMa  v. 
Huby,  58  Neb.  730  (79  N.  W.  723). 

 Sufficiency  of  exception. 

439.  (1871.)  To  make  exceptions  to  tbe 
charge  of  the  court  to  the  Jury  available  to 
the  party  excepting,  the  exception  must  be 
reduced  to  writing,  together  with  so  mudt 
of  tbe  chaise  as  is  necessary  to  explain  it 

.Monroe  v.  Elburt,  1  Neb.  174;  (1874)  Heady 
V.  Fishbum,  3  Neb.  263. 

440.  (1872.)  A  general  exception  to  the 
whole  of  a  charge  of  the  court  to  the  Jury, 
composed  of  several  distinct  propositions  of 
law,  win  not  avail  the  party  making  it,  even 
though  some  of  Uie  propositions  be  not  ten- 
able. Strader  v.  White,- 2  Neb.  348;  (1895) 
Redman  v.  Vosa,  46  Neb.  512  (64  N.  W. 
1094);  (1896)  Union  P.  R.  Co,  v.  Mont- 
gomery, 49  NA.  429  (68  N.  W.  619). 

441  (1888.)  A  general  exception  to  in- 
structions given  is  lnsufflci<mt  Each  specific 
Instruction  which  la  claimed  to  be  errcmeous 
must  be  distinctly  pointed  out  and  specific- 
ally excepted  to.  Brooks  V.  Dutcher.  22  Neb. 
644  (36  N.  W.  128)  [overruled,  24  Neb.  300]; 
49  Neb.  103;  49  Neb. 2441];  (1889)  Walkerv. 
Turner,  27  Neb.  103  (42  N.  W.  918);  (1894) 
Hedrick  V.  Strauss.  42  Neh.  485  (60  N.  W. 
928) ;  (1896)  City  of  Omaha  v.  McGavock.  47 
Neb.  313  (66  N.  W.  415);  (1896)  Vailey  Lum- 
ber Co.  V.  Smith.  48  Neb.  293  (67  N.  W. 
159) ;  (1898)  American  Fire  Int.  Co.  v.  Land- 
fare.  56  Neb.  482  (76  N.  W.  1068). 

442.  (1888.)  An  exception  to  "each  and 
every  one  of  the  at>ove  instructions  sepa- 
rately" is  not  sufficient  to  permit  an  exam- 
ination of  instructions  of  ten  paragraphs. 
Brooks  V.  Dutcher.  24  Neb.  300  (38  N.  W. 
780).  (Overruled.  49  Neb.  106;  49  Neb. 
244.1 

443.  (1895.)  The  notation  of  the  words 
"given"  or  "refused,"  as  required  by  statute, 
on  the  margin  of  the  Instructions  is  also  a 
portion  of  the  record,  indicating  the  court's 
ruling  on  the  Instruction,  and  an  exception 
is  properly  noted  by  a  memorandum  on  the 
margin  of  the  instructions.  Blumer  v.  Ben- 
nett. 44  Neb.  873  (63  N.  W.  14);  (1897) 
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Btnnett  v.  McDonald,  62  Neb.  278  (72  N.  W. 
268), 

444.  (1895.)  Where  counsel,  wbea  In- 
structions were  given.  Indicated  In  open 
conrt  their  desire  to  except  thereto,  and 
afterwards  themselves  noted  their  exceptloas 
by  a  memorandum  cm  the  margin  of  the  In- 
structfODB,  the  court.  In  overrultng  a  motion 
to  strike  from  the  record  such  memorandum 
adopted  and  ratified  the  notation,  and  such 
notation  being  in  accordance  with  the  facts, 
tbere  was  no  error  In  the  court's  mltng. 
BUmer  v.  Bennett,  44  Neb.  878  (63  N. 
W.  14). 

445.  (1897.)  An  exception  to  all  of  the 
Instructions  Is  unavailing  If  any  one  of  them 
is  correct.   Citv  of  Bouth  Omaha  v.  Powell, 

50  Neb.  798  (70  N.  W.  391);  (1897)  Home 
Fire  Ins.  Co.  v.  Phelps,  51  Neb.  623  (71  N. 
W.  303);  (1897)  Adama-Smith  Co.  v.  Hay- 
vvd,  52  Neb.  79  (71  N.  W.  949);  (1897) 
Bennett  v.  McDonald,  62  Neb.  278  (72  N.  W. 
268). 

44(.  (1893.)  A  general  exception  to  in- 
structions, as  "to  the  giving  of  the  above 
Instructions  the  plaintiff  then  and  there 
excepted,"  Is  insufficient  to  lay  the  founda* 
Uon  for  their  review  in  the  supreme  court. 
Exception  should  be  specifically  taken  to 
each  paragraph  of  the  charge  claimed  to  be 
erroneous.  First  Nat.  Bank  of  Denver  v. 
Ltnorey.  36  Neb.  290.    (54  N.  W.  668). 

447.  (1896.)  An  exception  to  Instructions 
numbered  1,  2,  3,  4,  6,  6,  7,  8,  and  9,  given 
by  the  court  on  Its  own  motion,  Is  In  effect 
a  general  exception  to  the  whole  charge  con- 
sisting of  nine  paragraphs,  and  is  not  avail- 
able on  review,  if  ally  one  of  the  Instuctions 
was  correct  and  free  from  criticism.  Blue 
Valley  LumheT  Co.  v.  9mWk,  48  Neb.  293 
(67  N.  W.  159). 

44S.  (1896.)  An  exception  to  the  "giving 
of  iDstructiona  3,  4.  5,  6.  7,  8,  and  9,  con- 
tained in  the  general  charge  of  the  court, 
and  to  the  givtug  of  each  of  said  Instruc- 
tions," Is  a  separate  and  speciQc  exception 
to  each  of  said  paragraphs,  and  is,  therefore^ 
safflrient  City  of  Omaha  v.  Richards,  49 
Neb.  244  (68  N.  W.  628). 

449.  (1897.)  Where  several  distinct  re- 
quests to  cbai^  are  denied,  an  exception  to 
the  refusal  of  all  of  them  is  Insufficient, 
unless  it  appears  that  each  should  have  been 
given.  City  of  South  Omaha  v.  Powell,  60 
Neb.  798  (70  N.  W.  391). 

430.   (1898.)    exceptions   to   rulings  In 


giving  and  In  refusing  instructions  came 
too  late  when  noted  two  days  after  the  rul- 
ings were  made.  Smith  v.  Kennard,  64  Neb. 
523  (74  N.  W.  859). 

451.  (1898.)  The  exception  to  a  portion 
of  the  instructions  as  a  "paragraph"  held 
entirely  proper,  and  the  portion  to  which 
reference  was  made  to  clearly  come  witbin 
the  meaning  of  the  word  used.  McClellan  v. 
Heim.  66  Neb.  600  (  77  N.  W.  120). 

452.  (1898.)  A  prepared  statement  In 
writing  of  the  exceptions  to  the  giving  spe- 
cifically designated  instructions,  also  to  re- 
fusals to  give  requested  ones  duly  filed  at  the 
proper  time,  Indorsed  by  the  trial  judge 
"allowed,"  and  authenticated  as  a  part  of 
the  proceedings,  furnish  evidence  of  the  ex- 
ception having  been  made  and  is  not  an 
Improper  manner  of  notation;  also  properly 
of  the  record.  State  D.  Bartley,  56  Neb.  810 
(77  N.  W.  438). 

4B3.  (1903.)  Where  one  of  several  In- 
structions asked  by  a  party  fails  to  correctly 
state  the  law,  error  can  not  be  predicated 
upon  an  ekceptlon  taken  to  the  refusal  of 
the  court  to  give  the  Instruction  as  a  whole. 
Strong  v.  Combn,  68  Neb.  316  (94  N.  W.  149). 

Misconduct  of  connael. 

484.  (1885.)  When  It  is  alleged  that  an 
attorney,  in  the  argument  of  a  cause  on  trial 
to  a  Jury,  went  outside  of  the  record  and  ap- 
pealed to  the  passions  and  prejudices  of  the 
jury,  the  attention  of  the  court  should  be 
called  to  the  language  and  conduct  of  the 
attorney  by  the  proper  objection  and  a 
ruling  had  thereon  by  the  court.  If  the  ob- 
jection Is  overruled  and  ah  exception  taken 
to  the  ruling  the  questions  may  be  reviewed 
In  the  supreme  court  upon  the  decision  of 
the  trial  court.  Without  such  ruling  and 
exception  there  is  nothing  for  the  reviewing 
court  to  consider.  Bohanan  v.  State,  18 
Neb.  57  (24  N.  W.  390;  64  Am.  Rep.  791). 

455.  In  order  to  preserve  for  review  error 
in  permitting  improper  remarks  by  counsel, 
objection  must  be  made  at  the  time,  a  ruling 
obtained  from  the  court  and  an  exception 
taken.  (1897)  Golden  v.  Lund,  50  Neb.  867 
(70  N.  W.  379);  (1903)  Lansing  v.  Wessell. 
5  Unof.  199  (97  N.  W.  815)". 

466.  (1899.)  Alleged  misconduct  of  coun- 
sel consisting  of  statements  during  argu- 
ment to  the  jury,  to  be  available  on  review 
must  be  made  the  subject  of  an  objection 
at  the  time,  a  ruling  obtained,  and  exception 
taken  thereto,  and  the  portion  of  the  pro- 
ceedings incorporated  in  the  bill  of  excep- 
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ttons.   Summert  v.  B^nma,  68  Neb.  679  (79 

N.  W.  15B). 

JudgmNit  or  flndlnga. 

467.  (1877.)  It  ia  not  necesBary  that 
exception  be  taken  to  a  flnal  judgment  to 
entitle  a  party  to  bare  It  reviewed.  BJaok 
V.  Winteratein,  6  Neb.  224;  (1879)  Jones  v. 
Null,  9  Neb.  254  (2  N.  W.  360);  (1886) 
Welton  V.  Beltezore,  17  Neb.  899  (23  N.  W. 
1):  (1890)  OKenev  v.  Wagner,  30  Neb.  267 
(46  N.  W.  427);  (1895)  -Brcfc  V,  Firtt  Nat. 
Bank,  43  Neb.  613  (62  N.  W.  67);  (1898) 
State  V.  Bartley,  56  Neb.  810  (77  N.  W.  438). 

458.  (1878.)  Where  the  court  iB  requested 
under  the  statute  to  state  its  findings 
of  tact  and  law  separately,  and  omits  to  do 
80,  if  no  exception  he  tsiten,  this  will  he 
considered  as  a  waiver  of  the  .  demand,  and 
an  acquiescence  in  a  general  finding  upon 
the  issues.  Loivrie  v.  f  ranee.  7  Neb.  191. 

Bnling  on  motloa  for  new  trlaU 

469.  (1878.)  When  errors  of  law  and 
irr^larities  occnrlng  at  the  trial  are  the 
grounds  on  which  a  new  trial  is  moved  In 
order  to  entitle  a  party  to  a  review  of  the 
decision  of  the  court  on  the  motion,  an  ex- 
ception Is  necessary.  Lowrts  v.  France,  7 
Neb.  191. 

460.  (1881.)  Ezeptlons  to  granting  or 
overruling  of  a  motion  for  new  trial  should 
be  taken  to  obtain  review  of  such  motion. 
Mvirratf  v.  School  Ditt  No,  S,  11  Neb.  436. 
438  (9  N.  W.  578). 

461.  (1898.)  An  exception  in  the  trial 
court  to  an  order  overruling  a  motion  for 
a  new  trial  Is  necessary  to  obtain  a  review 
In  the  appellate  eonrt  of  Questions  properly 
included  !u  the  motion.  Van  Btten  v.  Med- 
tottd,  68  Neb.  669  (74  N.  W.  33);  (1898) 
Devriet  v.  Squire,  56  Neb.  438  (76  N.  W. 
16);  (1898)  State  v.  Bartley,  56  Neb.  810 
(77  N.  W.  438);  (1900)  State,  ex  rel.  8aun- 
der«,  V.  Olark,  59  Neb.  702  (82  N.  W.  8). 
Dedslona  of  Intermediate  courts. 

462.  (1876.)  Error  alleged  to  have  been 
committed  by  the  district  court,  in  the  re- 
versal of  a  judgment  rendered  in  favor  of 
the  plaintiff  before  a  justice  of  the  peace,  is 
waived  where  no  exception  was  taken  and 
plaintiff  filed  a  petition  as  provided  by  the 
code.   Lima  v.  Chrittie,  4  Neb.  262. 

463.  (1876.)  The  failure  to  except  to  a 
Judgment  of  reversal,  and  to  take  steps  to 
set  It  aside  until  after  the  original  case  has 
proceeded  to  final  judgment,  will  be  deemed 
a  waiver  of  all  errors  committed  in  Its  ren- 
dition. Bankt  v.  Vhl,  6  Neb.  240. 


464.  (1876.)  To  Obtain  a  review  of  a 
judgment  of  the  district  court,  dismissing 
an  appeal  taken  from  a  justice  of  the  peace, 
no  exception  need  by  taken  or  made  pan  of 
the  record  by  a  formal  bill  of  exceptions. 
Morrwo  V,  SulJender,  4  Neb.  374;  (1896) 
Olo/Ifn  V.  American  Nat.  Bank  of  Omaha,  46 
Neb.  884  (65  N.  W.  1056). 

D.  Motion  for  New  TriaL 

Necessity  for  motion  for  new  trial  In  ap- 
peal in  habeas  corpus,  see  Habeas  Corpus, 
H  53-56. 

Defect  in  motion  as  ground  for  diBmlssal 
of  appeal,  see  post,  §S  1419-1424. 

Effect  as  extending  time  for  taking  pro* 
ceedings  for  review,  see  post,  Sfi  626-630. 

Necessity  for  exception  to  ruling  on  mo- 
tion, see  ante,  SS  459-461. 

Necessity  that  record  show  motion  and 
ruling  thereon,  see  post,  H  860-873. 

Necessity  in  general. 

465.  (1876.)  The  supreme  court  will  not 
review  upon  petition  in  error,  alleged  errors 
occurring  during  the  trial  of  a  cause  in  the 
district  court,  unless  a  motion  for  a  new 
trial  was  made  In  the  trial  court  and  a 
ruling  obtained  thereon.  Singleton  v.  Boyle, 
4  Neb.  414;  (1877)  Hull  v.  Miller,  6  Neb. 
128;  (1886)  Cruts  v.  Wray,  19  Neb.  581 
(27  N.  W.  634);  (1886)  Joiner  v  Tan  Al- 
siyne,  20  Neb.  578  (30  N.  W.  944);  (1888) 
Harrington  v.  Latta,  23  Neb.  84  (36  N.  W. 
364):  (1892)  Smith  v.  Bpaulding,  34  Neb. 
128  (51  N.  W.  469);  (1893)  Jones  v  Hayes, 
36^Neb.  526  (54  N.  W.  858;  (1894)  SkHmp- 
ton  V.  King,  39  Neb.  779  (58  N.  W.  286); 
(1894)  Zehr  v.  Miller,  40  Neb.  791  (69  N.  W. 
384);  (1899)  Broaawater  v  Foxwortky.  57 
Neb.  406  (77  N.  W.  1103);  (1901)  AtUt- 
man.  Miller  d  Go.  v.  Moline  Co.,  I  Unof.  106 
(95  N.  W.  369);  (1901)  Woodard  v.  Cutter, 
2  Unof.  84  (96  N.  W.  54);  (1902)  Marsh  v 
State,  2  Unof.  372  (96  N.  W.  520;  (1902) 
Cedar  County  v.  Ogetz,  3  Unof.  172  (91  N. 
W.  177);  (1903)  Norhury  v.  Harper,  70  Neb. 
389  (97  N.  W.  438);  (1904)  State,  ex  rel. 
Holm,  V.  Ellsworth,  72  Neb.  277  (100  N.  W. 
314);  (1905)  fl"on*on  v.  Nathan.  74  Neb.  288 
(104  N.  W.  178). 

466.  (1876.)  To  obtain  the  review  of  a 
case  In  the  supreme  court  a  party  dissatis- 
fied with  either  the  verdict  or  jt^dgment  in 
such  case,  must  file  the  proper  motion  and 
in  this  way  present  the  questions  of  lav 
fairly  and  fully  to  the  court  below.  Creigk- 
ton  V.  Newton,  6  Neb.  100. 
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467.  (1876.)  Where  no  motion  for  a 
new  trial  has  been  made  to  a  hearing  before 
a  referee,  the  alleged  errors  will  not  be 
cottBldered.  8imp»on  v.  Orti/g,  6  Neb.  237. 

468.  (1880.)  In  all  cases  of  the  trial  of 
Issues  of  fact  in  actions  at  law  in  the  dis- 
trict court,  a  motion  for  a  new  trial  must  be 
flled  and  a  ruling  had  thereon,  to  obtain  a 
review  in  the  supreme  court.  tAtihty  v. 
Clark,  10  Neb.  472  (6  N.  W.  760);  (1902) 
Lau  V.  Lindtey.  3  Unof.  681  (92  N  W.  642). 

469.  (1885.)  No  point  of  error  not 
brou^t  to  the  attention  of  the  trial  court 
for  Its  ruling  nor  necessary  to  be  considered 
and  passed  upon  by  it  In  order  to  reach  the 
Judgment  rendered  will  be  considered  by 
this  court  in  a  proceeding  in  error.  Hurford 
V.  Baker,  17  Neb.  443  (23  N.  W.  339). 

470.  (1893.)  The  supreme  court  will  not 
review  alleged  errors  of  law  occurring  in  a 
trial  to  the  district  court  unless  a  motion 
for  a  new  trial  is  made  there  and  a  ruling 
had  on  such  motion.  Withnell  v.  City  of 
Omaha,  37  Neb.  621  (56  N.  W.  381) ;  (1894) 
Ward  V.  Western  Hone  &  Cattle  Ina.  Co., 
At  Keb.  874  (60  N.  W.  574);  (1901)  Coib 
t).  ffnPey  Co.,  1  Unof.  294  (95  N.  W.  482) ; 
(1903)  Toozer  v.  Rtate,  5  Unof.  182  (97  N. 
W.  584). 

471.  (1894.)  Allegations  of  error  as  to 
rulings  of  trial  court  and  verdict  of  jury 
will  not  be  reviewed  where  the  party 
aggrlered  Called  to  present  the  questions 
below  by  a  motion  for  a  new  trial.  Brown  v. 
mner,  41  Neb.  52  (59  N.  W.  360). 

472.  (1S95.)  Allegations  that  there  were 
errors  in  the  trial  below  will  not  be  con- 
sidered in  absence  of  a  motion  for  a  new 
trial  Zimmerman  v.  State,  46  Neb.  13  (64 
N.  W.  376). 

473.  (1896.)  In  order  to  secure  a  review 
of  errors  committed  during  a  trial  In  pro* 
ceedlngB  for  contempt  such  errors  must  flrst 
be  Bahmltted  to  the  court  wheratn  such  pro- 
ceedii^  were  had  by  a  motion  for  a  new 
trial  Zimmerman  V.  State,  46  Neb.  13  (64 
N.  W.  376). 

474.  (1902.)  "When  a  motion  for  a  new 
trial  is  overruled,  because  not  filed  within 
tbe  time  required  hy  statute,  all  matters 

necessarily  included  therein  as  grounds  for 
a  new  trial  are  nnavallfng  on  review  by 
proceedings  In  error,  ffarrt*  v.  Jennings,  64 
Neb.  80  (89  N.  W.  625;  97  Am.  St  Rep.  635). 

4TC.  (1902.)  Where  the  correction  of 
the  errorB  complained  of  involves  the  re- 
aamlnation  of  no  issue  of  fact,  a  motion  (or 


a  new  trial  is  not  a  prerequisite  to  a  review 
of  a  final  order  or  judgment  on  error.  Ban- 
nard  v.  Duncan,  65  Neb.  179'  (90  N.  W.  947). 

476.  (1902.)  An  error  not  going  to  the 
jurisdiction  of  the  trial  court,  and  not  called 
to  Its  attention  in  any  way,  by  motion  for 
new  trial  or  otherwise,  will  not  be  regarded 
in  the  supreme  court.  Jenkina  v.  Myatt,  2 
Unof.  592  (89  N.  W.  599). 

477.  (1906.)  The  change  made  by  the  act 
of  1905  in  the  procedure  to  obtain  a  review 
of  a  judgment  at  law  in  a  civil  case  leaves 
the  rule  with  respect  to  the  necessity  of  a 
motion  for  a  new  trial  unchanged.  Oannack 
V.  Erdenlierger,  77  Neb.  592  (110  N.  W.  315). 

Sufficiency  in  general. 

478.  (1890.)  An  oral  motion  for  a  new 
trial  is  Insufficient  to  bring  a  cause  to  the 
supreme  court  for  review.  Phantx  Int.  Co. 
V.  Reaainger,  28  Neb.  687  (44  N.  W.  864). 

479.  (1906.)  A  motion  for  a  new  trial, 
flled  out  of  tbe  time  and  not  coming  within 
any  of  the  exceptions  of  the  statute,  is  of 
no  avail  for  the  purposes  of  a  review  of  er- 
rors In  the  supreme  court  Carmack  v.  Er- 
aenberger,  77  Neb.  592  (110  N.  W.  315). 

Necessity  for  review  on  appeal. 

480.  (1881.)  Motion  for  a  new  trial  be- 
low is  necessary  in  all  cases  brought  up  on 
error,  but  not  In  equity  causes  brought  up 
on  appeal.  Bwanaen  v.  Bwanaen,  12  Neb. 
210  (10  N.  W.  713) 

481.  (1888.)  Where  plaintiff  filed  his  pe- 
tition in  equity  In  the  district  court  to 
which  defendant  presented  a  demurrer,  on 
the  ground  that  the  petition  did  not  state 
the  facts  sufficient  to  constitute  a  cause  of 
action,  and  such  demurrer  was  sustained, 
neither  a  motion  for  a  new  trial  nor  bill  of 
exceptions  was  necessary  In  order  to  obtain 
a  review  In  the  supreme  court  by  appeal. 
Hays  V.  Mercier,  22  Neb.  666  (36  N.  W.  894). 

482.  (1891.)  An  election  contest  brought 
*to  tbe  supreme  court  on  petition  in  error, 

which  is  in  fact  an  appeal,  will  not  be  re- 
manded for  want  of  a  motion  for  a  new 
trial.  Bamd  v.  Hunt,  32  Neb.  116  (49  N. 
W.  222). 

483.  (1899.)  A  motion  for  a  new  trial 
la  not  essential  to  a  review  of  an  equity 
cause  on  appeal.  Smith  v.  Silver,  68  Neb. 
429  (78  N.  W.  725). 

Summary  proceedings. 

484.  (1906.)    A  judgment  in  a  summary 

proceeding  for  contempt  *tt  facie  curice, 
where  no  complaint  is  flled,  no  evidence  Is 
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taken,  and  no  trial  had,  may  be  reviewed  on 
the  record  made  therein  without  the  filing 
of  a  motion  for  a  new  trial.  Critet  v.  State, 
74  Neb.  687  (105  N.  W.  469). 

Equitable  actlona. 

Necessity  for  review  on  appeal,  see  ante, 
«i  480-483. 

485.  (1878.)  In  order  to  review  an  ac- 
tion in  equltjr  on  error,  the  errors  com- 
plained of  must  be  brought  before  the  dis- 
trict court  by  a  motion  (or  a  new  trial,  or 
th^  will  be  considered  as  mdved.  Cutler 
V.  RoDerta,  7  Neb.  4  (29  Am.  Rep.  371). 

486.  (1890.)  In  order  to  review  the  pro- 
ceedings in  the  trial  of  an  equity  cause  by 
a  petition  In  error,  a  motion  (or  a  new  trial 
must  be  filed  as  in  an  action  at  law.  Car- 
low  V.  Aultman  Co.,  28  Neb.  672  (44  N.  W. 
873) ;  (1891)  Oaughran  v.  Crothy,  33  Neb.  33 
(49  N.  W.  776);  (1893)  Gray  v.  Disbrow  & 
Co.,  36  Neb.  857  (55  N.  W.  255);  (1894) 
Scroffgin  v.  Nat,  Lumber  Co.,  41  Neb.  195 
(69  N.  W.  &48) ;  (1894)  Appelffet  v.  McWhin- 
nev,  41  Neb.  263  (69  N.  W.  918);  (1894) 
Farmers  Loan  d  Tru9t  Co.  v.  Davis,  42  Neb. 
46  (60  N.  W.  321);  (1902)  Miles  v.  Deminff, 
2  Unof.  626  (89  N.  W.  599);  (1902)  Curran 
V.  Bageman,  3  Unof.  779  (92  N.  W.  1003). 

487.  (1898.)  A  review  by  petition  In  er- 
ror of  the  proceedings  during  the  trial  in  the 
district  court  of  an  equity  cause  cannot  be  ob- 
tained. In  the  supreme  court  if  no  motion  for 
a  new  trial  was  filed  In  the  trial  raurt;  and 
In  a  case  so  presented  here,  tbe  record  will 
be  examined  no  further  .than  to  ascertain 
whether  the  pleadings  state  a  cause  of  ac- 
tion or  defense  and  support  the  judgment  or 
decree.  Storey  v.  Bums,  53  Neb.  535  (74  N 
W.  39). 

Review  of  sufficiency  of  pleadings. 

Sufficiency  of  assignment  in  motion,  see 
post.  88  643,  644. 

488.  (1881.)  The  motion  for  a  new  trial, 
is  to  correct  error  in  the  proceedings,  and 
it  is  not  necessary  to  raise  an  objection  to 
a  vital  defect  in  a  petition,  like  a  (allure  to 
state  a  cause  of  action.  Swansen  v.  Btcan- 
sen,  12  Neb.  210  (10  N.  W.  713). 

489.  (1882.)  A  motion  for  a  new  trial 
fs  necessary  only  In  those  cases  where  a 
trial  has  been  had.  If  the  court  has  merely 
construed  the  pleadings  or  some  of  them,  as 
in  sustaining  or  overruling  a  demurrer  to 
a  petition,  answer  or  reply,  no  motion  for 
a  new  trial  Is  necessary.  O'Donohue  v.  Hen- 
drix,  13  Neb.  255  (13  N.  W.  215). 


490.  (1893.)  To  obtain  a  review  upon 
error  of  matters  occurring  upon  a  trial  in 
the  district  court,  a  motion  for  a  new  trial 
must  have  been  made  In  that  court,  but,  in 
the  absence  of  anch  a  motion,  the  supreme 
court  will  examine  the  question  as  to 
whether  the  petition  states  a  cause  of  action. 
ScJtmid  V.  Schmid,  37  Neb.  629  -(56  N.  W. 
207). 

491.  (1895.)  Where  it  la  sought  to  review 
on  error  In  tbe  supreme  court  the  judgment 
of  a  district  court,  no  motion  for  a  new  trial 
having  been  filed,  this  court  will  look  into 
the  record  to  ascertain  if  the  pleadings  state 
a  cause  of  action  or  defense  and  support  tae 
judgment  or  decree  rendered;  but  will  not 
go  t}ach  of  the  verdict  rendered  by  the  jury 
or  the  findings  of  fact  made  by  the  trial 
court  to  review  anything  done  or  any  pro- 
ceeding had.  Hansen  v.  Kinney.  46  Neb. 
207  (64  N.  W.  710);  (1901)  Farmers'  d  Mer- 
chants' Nat.  Sank  v.  Mosher,  63  Neb.  130 
(88  N.  W.  662);  (1905)  Johnson  v.  Song- 
ster, 73  Neb.  724  (103  N.  W.  274). 

492.  (1896.)  In  error  proceedings  the  su- 
preme court  will,  on  proper  assignments  of 
error,  review  a  record  to  ascertain  whether 
the  pleadings  suport  the  judgment  rendered 

by  the  district  court,  although  there  was  in 
that  court  no  motioti  for  a  new  trial.  Fer- 
ris V  State,  ex  rel.  Murphy,  46  Neb.  857  (66 
N.  W.  890) ;  (1901)  Ames  v.  Parrott,  61  Neb. 
847  (86  N.  W.  603  ;  87  Am.  St  Rep.  586). 

493.  (1896.)  A  motion  for  a  new  trial 
is  unnecessary  to  present  to  this  court  the 
question  whether  the  petition  states  a  cause 
of  action.  Bmrborough  v.  Myrick,  47  Neb. 
794  (66  N.  W.  867). 

494.  (1899.)  Where  there  was  filed  in 
the  district  court  a  motion  for  a  new  trial, 
tbe  supreme  court  will  only  look  Into  the 
record  to  ac»rtain  if  the  pleadings  support 
the  judgment  sou^t  to  be  reversed  by  er^ 
ror  proceedings.  Holmes  v.  Lincoln  Salt 
Lake  Co.,  68  Neht  74  (78  N.  W.  379) ;  (1901) 
OiUispie  V.  Morsman,  1  Unof.  686  (96  N.  W. 
774). 

496.  (1900.)  A  final  judgment  based 
upon  a  pleading  defective  In  sulratance  may 
be  reviewed  without  a  motion  for  a  new 
trial  having  been  filed  and  ruled  upon. 
Horton  v.  State,  ex  rel.  Hayden,  60  Neb.  701 
(84  N.  W.  87). 

496.  (1902.)  Where  no  motion  for  a 
new  trial  is  filed  and  the  case  is  brought  to 
the  supreme  court  by  a  petition  in  error,  the 
judgment  of  tbe  lower  court  will  be  affirmed 
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ff  sustained  by  tbe  pleadings.  Lau  v.  lAnA- 
tey,  3  L'Dof.  681  (92  N.  W.  642). 

497.  (1904.)  In  a  statutory  proceeding 
for  a  llceoae  to  sell  real  estate  liy  an  admin- 
istrator or  executor,  where  no  motion  for 
a  new  trial  is  filed  In  the  court  below,  the 
supreme  court  will,  on  error  proceedings, 
examine  the  sufficiency  of  the  pleadings  to 
sustain  tbe  judgment.  Bixby  v.  Jewell,  72 
Neh  75S  (101  N.  W.  1026). 

498.  (1906.)  Where  a  Jjudgment  at  law 
is  rendered  on  the  pleadings  alone,  a  motion 
for  a  new  trial  fs  not  necessary  to  obtain  a 
review  In  the  supreme  court.  Firat  Nat. 
Bank  of  Sutton  V  Button  Mercantile  Co.,  77 
Neb.  596  (110  N.  W.  306). 

B*vl«w  of  rulings  on  motions. 

499.  (1894.)  An  order  oTerrulIng  a  mo- 
tion to  dismiss  a  petition  in  an  action  to 
recover  on  an  insurance  policy,  tbe  ground 
of  the  motion  being  that  the  action  waa  not 
commenced  within  tbe  time  limited  by  the 
policy,  18  concluslTe  when  presented  for  re- 
view neither  by  a  motion  for  a  new  trial 
nor  a  petition  In  error.  Home  Fire  Ins.  Co. 
V.  Murray,  40  Neb.  597  (59  N.  W.  102). 

m.  (1890.)  A  ruling  of  the  district 
court  OD  motion  to  require  its  clerk  to  pay 
out  moneys  In  his  hands  may  be  reviewed, 
tboogh  there  was  no  motion  for  a  new  trial. 
Sto&oiUfJfcv  V.  Curtia,  58  Neb.  811  (78  N.  W. 
5U). 

501.  (1903.)  To  authorize  the  supreme 
cotut  to  review  the  rulings  of  the  trial  court 
on  motions  and  other  matters  of  procedure, 
tbe  party  complaining  must  except  to  such 
rulings,  file  a  motion  for  a  new  trial,  and 
present  the  questions  by  a  petition  In  error. 
DoHforth  V.  Fowler,  «8  Neb.  452  (94  N.  W. 
(S7). 

Review  of  rulings  as  to  admission  of  evi- 
dence. 

Sofiiclency  of  assignment  In  motion,  see 

pott,  fi  546-550. 

502.  (1881.)  To  entitle  a  defendant  In 
error  to  a  review  In  the  supreme  court  of 
errors  in  the  admlsalon  of  evidence  against 
Ills  objection.  It  Is  not  enough  that  he  ex- 
cepted to  the  overruling  of  his  objection,  but 
be  should  have  moved  for  a  new  trial  on 
that  ground,  and  If  still  unsuccessful,  have 
prosecuted  a  petition  In  error.  The  rule  In 
this  particular  Is  the  same,  whether  the 
psrty  complaining  of  such  errors  be  a  plain- 
tiff or  a  deffndant  Johmon  v.  Ohost,  11 
Neb.  414  (8  N.  W.  891). 


503.  (1888.)  To  obtain  review  of  the  ac- 
tion of  a  trial  court  In  rejecting  an  affidavit 
offered  In  evidence,  the  party  aggrieved 
■must  have  made  a  motion  for  a  new  trial 
in  that  court  Durham  v.  Courtnay,  24  Neb. 
627  (39  N.  W.  784). 

504.  (1892.)  A  motion  for  a  new  trial 
Is  necessary  to  obtain  a  review  by  petition 
in  error  of  the  rullnga  of  the  trial  court  on 
admission  or  exelualon  of  testimony,  or  to 
secure  a  review  of  the  evidence  for  the  pur- 
pose of  determining  whether  it  Is  sufficient 
to  sustain  the  finding  and  Judgment.  Miller 
V.  Antelope  County,  35  Neb.  237  (52  N.  W. 
1116). 

506.  (1901.)  Rulings  upon  the  admla- 
fllon  of  I  Mtlmony  cannot  be  reviewed  unless 
raised  by  a  motion  for  a  new  trial  and  a  pe- 
tion  In  error.  Pioneer  Saving*  d  Loan  Co. 
V.  Eyer,  62  Neb.  810  (87  N.  W.  1068). 

606.  (1903.)  Alleged  errors  of  a  trial 
court  In  the  admission  ftnd  ercluslon  of  tes- 
timony can  only  be  reviewed  In  the  supreme 
court  when  they  have  first  been  called  to  the 
attention  of  the  trial  court  by  a  motion  for  a 
new  trial,  state,  ex  rel.  Douglat,  v.  Alatadt, 
4  Unof.  211  (93  N.  W.  696):  (1903)  Baling 
V.  Ettate  of  Baling,  4  Unof.  507  (94  N.  W. 
963). 

B«Ti«ir  of  snffleiency  of  eridenee. 

607.  (1896.)  An  objection  that  the  find- 
ings and  Judgment  are  not  supported  by 
sufficient  evidence  Is  unavalltng  In  an  error 
proceeding  where  the  record  fails  to  show 
that  a  motion  for  a  new  trial  was  filed  and 
ruled  on  below.  Loeure  v.  Milter,  45  Neb. 
465  (63  N.  W.  863) ;  £<o«ure  v.  Thompeon.  45 
Neb.  466;  (1897)  Oretna  State  Bank  v.  Orar 
bow,  62  Neb.  354  (  72  N.  W.  361):  (1901) 
Westervelt  v.  Baker,  1  Unof.  635  (95  N.  W. 
793);  (1901)  Quigtey  v.  Mulford,  1  Unof. 
265  (95  N.  W.  490). 

■  608.  (1897.)  ObJecUon  that  the  Judg- 
ment Is  unsupported  by  the  evidence  will 
not  be  considered  on  petition  in  error  un- 
less presented  below  by  motion  for  a  new 
trial.  Shaw  tf  Co.  v.  Robinson  rf  Stokes  Co., 
51  Neb.  164  (70  N.  W.  953);  (1898)  WoUam 
V.  Brandt,  56  Neb.  527  (76  N.  W.  1081); 
(1904)  Castiday  v.  Collier,  72  Neb.  376  (100 
N.  W.  802). 

509.  (1907.)  Whether  the  evidence  In 
an  action  at  law  Is  sufficient  to  sustain  the 
verdict,  or  special  findings  of  the  Jury,  must 
be  brought  to  the  attention  of  the  trial  court 
by  motion  for  a  new  trial,  and  a  mllng  had 
thereon,  before  a  review  thereof  can  be  had 
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In  this  court  Kafka  v.  Union  Btock  Yardt 

Co.,  78  Neb.  140  (110  N.  W.  672). 
Berlew  of  ruling  on  petition  of  Interren- 
tion. 

510.  (1896.)  A  motion  for  a  new  trial 
Is  not  necessary  to  obtain  a  review,  on  er- 
ror, of  an  order  refusing  to  permit  a  third 
person  to  Intervene  In  an  action.  Deere, 
WelU  &  Co.  V.  Eagle  Mfg.  Co.,  49  Neb.  385 
(68  N.  W.  504) 

Beview  of  InatnictlonB  given  or  refused. 

Sufflclency  of  assignment  In  motion,  see 
post,  H  551-563. 

511.  (1 886. )  Where  objection  Is  made 
to  the  ruling  of  a  trial  court  In  the  giving 
or  refusing  to  give  instructions  to  the  Jury 
hearing  the  cause,  the  Instructions  given  or 
refused  must  be  pointed  out  In  the  motion 
for  a  new  trial  In  some  way,  either  by  num- 
ber or  other  means  of  identifying  the  same. 
Weir  V.  BwUngton  Jf.  R.  R.  Co.,  19  Neb. 
212  (26  N.  W.  627);  (1886)  Nyce  v.  Shaffer, 
20  Neb.  507  (30  N.  W.  943);  (1893)  River- 
aide  Coal  Co.  V.  Holmes,  36  Neb.  858  (65  N. 
W.  266);  (1894)  Hedrick  v.  BtrauKS,  42 
Neb.  485  (60  N.  W.  928). 

512.  (1909.)  To  review  alleged  errors 
In  refusing  Instructions  they  must  be  called 
to  the  attention  of  the  trial  court  by  a  mo- 
tion for  a  new  trial.  Schmitt  d  Bro.  Co.  v. 
Mahonej/,  60  Neb.  20  (82  N.  W.  99);  (1907) 
Tarpenning  v.  Knapp,  79  Neb.  62  (112  N. 
W.  290). 

Review  of  sufficiency  of  findings  of  court 
or  referee. 

513.  (1881.)  To  obtain  a  review  of  the 
decision  of  a  referee  a  motion  for  a  new 
trial  is  necessary.  lAgM  v.  Kennard,  11 
Neb.  129  (7  N.  W.  639). 

614.  (1881.)  Exceptions  to  the  report 
of  a  referee  although  proper  practice  In  cer- 
tain cases,  as  where  It  falls  to  cover  all  the 
Issues  submitted,  or  the  conclusion  drawn 
from  the  facts  found  is  unwarranted,  and 
the  like,  cannot  supply  the  place  of  a  mo- 
tion for  a  new  trial  for  matters  proper  to 
be  Included  therein.  Murrojf  v.  Behool  Dis- 
trict 2fo  S,  11  Neb.  438  (9  N.  W.  673). 

515.  (1903.)  On  a  complaint  tn  the  su- 
preme court,  that  a  decree  is  contrary  to 
law,  the  question  as  to  whether  or  not  It  is 
supported  by  the  findings  of  fact  In  the 
lower  court  may  be  examined  on  error  In 
the  absence  of  a  motion  for  a  new  trial,  but 
the  decree  will  not  be  set  aside  unless  the 
flndlugs  as  a  whole  show  It  clearly  wrong. 
Bemis  V.  McCloud,  4  Unof.  731  (97  N.  W. 
828). 


Beview  or  ruling  on  motion  to  vacate  con- 
firmation of  sale. 

616.  (1903.)  In  order  to  obtain  a  re- 
view of  the  ruling  of  the  trial  court  in  ovei^ 
ruling  a  motion  to  vacate  an  ordw  of  con- 
firmation, it  is  not , necessary  that  a  motion 
for  a  new  trial  alleging  avicb  mling  as  error 
be  first  addressed  to  the  trial  court,  and  a 
rulings  had  thereon.  Linton  v.  C<Uher».  4 
Unof.  641  (95  N.  W.  1044). 

Beview  of  decisions  of  intermediate  courts 

or  bodies. 

617.  (1880.)  Where  the  Judgment  of  a 
justice  of  the  peace  is  taken  on  error  to  tht 
district  court  and  affirmed,  no  motion  for  a 
new  trial  is  necessary  in  that  court  In  order 
to  hav6  the  judgment  reviewed  in  the  su- 
preme court.  Newlove  v.  Woodward,  9  Neb. 
502  (4  N.  W.  237). 

518.  (1881.)  A  motion  for  a  new  trial 
is  unnecessary  In  cases  brought  to  the  dis- 
trict court  on  error  from  the  justice  of  the 
peace,  where  no  retrial  of  the  issues  of  fact 
is  to  be  had.  Leach  v.  Butphen,  11  Neb.  627 
(10  N.  W.  409). 

519.  (1888.)  If  the  appellant  desire  to 
vacate  the  Judgment  of  the  district  court 
and  for  leave  to  answer  or  other  relief,  he 
must  apply  to  that  court.  Otherwise  be 
cannot  allege  error  In  the  failure  to  try 
the  cause.  SUiven  v.  HeUman,  24  Neb.  646 
(39  N.  W.  843). 

620.  (1896.)   No  motion  for  a  new  trial 

is  necessary  in  a  cause  taken  from  a  justice 
court  by  a  proceeding  in  error.  In  order  to 
have  the  judgment  reviewed  in  the  supreme 
court.  Dryfua  v.  Moline,  Milbxim  <£  Stod- 
dard Co.,  43  Neb.  233  (61  N.  W.  599). 

621.  (1896.)  A  judgment  of  the  district 
cfnirt  dismissing  an  appeal  may  be  reviewed 
without  a  motion  for  a  new  trial  or  an  ex- 
ception to  the  ruling.  Olafiin  v.  American 
Nat.  Bank  of  Omaha,  46  Neb.  884  (66  N.  W. 
1056). 

522.  (1896.)  A  motion  for  a  new  trial 
Is  not  necessary  to  a  review  of  the  decision 
of  the  district  court  in  reversing.  In  an 
error  proceeding,  a  judgment  of  the  county 
court.  Weitz  v.  Wood  Reaping  &  Ifowinir 
Machine  Co.,  49  Neb.  434  (68  N.  W.  613). 

623.  (1900.)  A  motion  for  a  new  trial 
is  not  essential  to  a  review  of  a  decision  of 
the  district  court  affirming  a  ceuse  taken  to 
that  court  by  proceedings  In  error.  Biart 
V.  Myers,  59  Neb.  711  (82  N.  W.  7);  (1903) 
Bastian  v.  Adam»,  5  Unof.  32  (97  N.  W. 
231). 
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524.  (1803.)  A  motion  for  a  new  trial 
Is  not  necessary  In  order  to  obtain  a  review 

of  the  judgment  of  the  district  court  entered 
OD  the  bearing  of  an  appeal  taken  Crom  the 
order  of  a  license  board  granting  or  refus- 
ing a  license  to  sell  Intoxicating  liquors. 
Bennett  v.  Otto,  68  Neb.  662  (94  N.  W.  807) ; 
(1904)  In  re  Application  of  Krug,  72  Neb. 
ST6  (101  N.  W.  242) ;  (1906)  hee  v.  Brittain^ 
74  Neb.  591  (104  N.  W.  1076). 

necessity  of  timely  motion. 

525.  (1S93.)    Unless  a  motion  for  a  new 

trial  is  made  within  three  days  after  the 
verdict  or  decision,  the  supreme  court  cannot 
examine  any  of  the  errors  which  it  is  alleged 
occurred  at  the  trtaL  Fitzoerald  v.  Brandt, 
3$  Neb.  683  (64  N.  W.  992). 

526.  (1902.)  When  a  motion  for  a  new 
trial  18  overruled,  because  not  filed  within 
the  time  required  by  statute,  all  matters 
necessarily  tnclnded  therein  aa  grounds  for 
a  new  trial  are  unarailing  on  review  by  pro- 
ceedings in  error.  Harrit  v.  Jenningt,  64 
Neb.  80  (  89  N.  W.  626;  97  Am.  St  Rep. 
635). 

Joint  motion. 

527.  (1884.)   In  an  action  against  two 

defendants  in  which  a  verdict  against  both, 
was  sustained  by  the  evidence  as  to  one  but 
not  as  to  the  other,  and  the  one  against 
whom  there  was  but  Insufficient  evidence 
nude  no  motion  for  a  new  trial  as  to  him- 
self atone,  and  judgment  was  rendered 
against  both,  it  will  not  be  disturbed.  Long 
A  Smith  V.  Clapp,  15  Neb.  417  (19  N.  W. 
467);  (1886)  Boldt  v.  Budwiff',  19  Neb.  739 
(28  N.  W.  280);  (1887)  Hoke  v.  HaXwr- 
ttadt,  22  Neb.  421  (35  N.  W.  204). 

628.  (1893.)  In  an  action  of  ejectment 
against  twenty-three  different  defendants, 
Z.,  and  eight  others  united  In  an  answer 
signed  by  W.  their  attorney,  while  O.,  with 
twelve  others  by  their  attorney  F.  filed  an 
answer  alleging  a  defense  different  from 
that  stated  In  the  answer  of  Z.  After 
a  finding  and  judgment  for  the  plaintiff 
against  ail  of  the  defendants,  a  motion  for 
a  new  trial  was  filed  alleging  errors  of  law 
occurring  at  the  trial  and  signed  "B.  A.  F., 
attorney  for  defendants."  Held,  In  the  ab- 
sence of  evidence  that  F.  appeared  in  the 
district  court  for  the  defendaintB  who  joined 
In  the  answer  of  Z.,  the  latter  have  no 
standing  in  this  court,  and  are  not  entitled 
to  hare  the  judgment  reviewed.  Oage  v. 
BJoominffton  Town  VO.,  37  Neb.  699  (66  N. 
W.  481). 


629.  (1897.)  Where  two  or  more  plain- 
tiffs or  defendants  Join  in  a  motion  for  a 

new  trial  or  In  a  petition  in  error,  an  as- 
signment of  error  which  is  not  good  as  to 
all  who  join  must  be  overruled  as  to  all. 
Minneapolis  Threshing-MacMne  Co.  v.  Re- 
gier,  61  Neb.  402  (70  N.  W.  934). 

530.  (1903.)  Where  a  verdict  is  re- 
turned against  plaintiff  and  in  favor  of  sev- 
eral defendants  on  separate  defenses,  and 
a  single  motion  for  a  new  trial  is  overruled, 
the  supreme  court  will  examine  the  record 
only  far  enough  to  ascertain  if  the  verdict 
is  good  as  to  any  tfne  of  the  defendants. 
Lydick  v.  OiU,  68  Neb.  273  (94  N.  W.  109). 

631.  (1905.)  The  rule  that  a  motion  for 
a  new  trial  Is  Indivisible  cannot  be  Invoked 
to  defeat  a  review  of  a  meritorious  petition 
in  error  filed  by  a  minor  defendant,  whose 

guardian  ad  litem  has  inadvertently  joined 
her  with  a  mere  nominal  defendant  who  has 
no  rights  involved  In  the  controversy.  God- 
frey V.  Smith,  73  Neb.  756  (103  N.  W.  460). 

S^Murate  motions  by  copartles. 

632.  (1904.)  When  it  appears  from  a 
fair  interpretation  of  the  record  tliat  sepa- 
rate motions  for  a  new  trial  were  ruled 
upon  by  the  district  court,  the  supreme 
court  will  not  decline  to  consider  separate 
petitions  in  error,  merely  because  of  a  slight 
verbal  Inaccuracy  In  the  order  on  the  mo- 
tions. Ooken  V.  Dallugge,  72  Neb.  16  (99 
N.  W.  818). 

Statement  of  gronnda  and  aaaipimenta  of 

more  error. 

633.  (1873.)  To  entitle  a  party  to  a  re- 
view of  any  alleged  errors  transpiring  upon 
the  trial  of  a  cause,  a  motion  for  a  new 
trial  must  be  made,  distinctly  setting  forth 
the  errors  complained  of.  Cropsey  v.  Wig- 
genhorn.  3  Neb.  108;  (1874)  Wells,  Fargo  <6 
Co.  V.  Preston.  3  Neb,  444. 

634.  (1874.)  No  errors  will  be  consid- 
ered upon  the  trial  of  a  cause  in  the  su- 
preme court,  ezcc^  such  as  are  assigned  in 
the  motion  for  a  new  trial.  Tiemey  v.  Cor- 
nell, 3  Neb.  267. 

535.  (1879.)  To  lay  the  foundation  for 
a  review  by  the  supreme  court  of  questions 
raised  and  decided  on  the  trial  in  the  court 
beloWf  It  is  necessary  that  the  particular  er- 
rors relied  on  be  first  assigned  In  the  mo- 
tion fOr  a  new  trial.  Lyman  v.  McMiltan, 

8  Neb.  135;  (1879)  McCormick  v.  Drummett, 

9  Neb.  384  (2  N.  W.  729);  (1884)  Dolen  v. 
State,  15  Neb.  405  (19  N.  W.  627);  (1887) 
Manning  v.  Cunningham,  21  Neb.  288  (31 
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N.  W.  933);  (1889)  Planck  v.  Bt^ftop.  26 
Neb.  589  (42  N.  W.  723);  (1890)  Weitz  v. 
Wolfe,  28  Neb.  500  (44  N.  W.  486);  (1802) 
Becker  v.  Simonda,  33  Neb.  680  (50  N.  W. 
1129);  (1893)  Vptori  v.  Cody,  38  Neb.  209 
(56  N.  W.  881);  (1894)  KohJer  v.  Summera, 
42  Neb.  330  (60  N.  W.  667);  (1901)  Green 
V.  Tierney,  62  Neb.  561  (87  N.  W.  331); 
(1902)  Engel  v.  Dado,  66  Neb.  400  (92  N.  W. 
629);  (1903)  Lincoln  Traction  Co.  v.  Moore, 
70  Neb.  422  (97  N.  W.  605);  (1904)  County 
of  Lancaster  v.  Lincoln  Packing  Co.,  6  ITnof. 
621  (99  N.  W.  265). 

536.  (1880.)  Errors  not  assigned  ii;  the 
motion  (or  a  new  trial  are  waived.  Stanton 
County  V.  Canfteld,  10  Neb.  389  (  6  N.  W. 
466). 

537.  (1880.)  Only  such  errors  as  were 
assigned  in  the  motion  for  a  new  trial  are 
proper  to  be  assigned  in  the  petition  In  er- 
ror. Staton  County  v.  Canfield,  10  Neb.  389 
(6  N.  W.  466). 

538.  (1890.)  A  motion  for  a  new  trial 
must  specify  causes  therefore,  which  are 
sufficient  in  law  to  authorize  the  granting 
of  the  same.  An  oral  moUon,  or  one  In 
writing,  in  which  no  cause  or  causes  for  a 
new  trial  are  assigned,  will  not  Justify  the 
granting  of  a  new  trial,  nor  will  the  over- 
ruling of  such  a  motion  be  sufficient  to  pre- 
sent errors  of  law  to  either  the  trial  or 
reviewing  court.  Phtmix  Im.  Co.  v.  Read- 
inger,  28  Neb.  687  (44  N.  W.  864). 

539.  (1896.)  Rulings,  except  such  as 
are  made  during  the  trial  of  a  cause,  to  be 
available  in  an  error  proceeding,  should  be 
specially  assigned  in  the  motion  for  a- new 
trial.  Andrea  v.  KHdJer,  49  Neb.  536  (68 
N.  W.  938). 

540.  (1898.)  Rulings  of  the  court  below 
during  the  trial,  Itistructiona  given  and  re- 
fused, and  the  sufficiency  of  the  evidence  to 
sustain  the  verdict,  to  be  available  in  the 
supreme  court,  must  have  been  raised  by  the 
motion  tor  a  new  trial.  Hake  v.  Woolner,  66 
471  (75  N.  W.  1087). 

541.  (1901.)  A  general  assignment  In  a 
motion  for  a  new  trial  that  the  court  erred 
in  overruling  the  objections  made  by  the  de- 
fendant will  be  disregarded  where  any  one 
of  such  objections  was  properly  overruled. 
Startzer  v.  Clarke,  1  Unof.  91  (95  N.  W. 
609). 

Competency  and  selection  of  Jurors. 

542.  (1883.)  Objections  to  the  compe- 
tency of  jurors  must  be  assigned  in  the  mo- 


tion for  a  new  trial  to  be  available  In  the 
supreme  court.  Hastings  £  O.  I.  R.  R.  Co. 
V.  Ingalla,  15  Neb.  123  (16  N.  W.  762); 
(1896)  Mengedoht  v.  Van  Dom,  48  Neb.  SSO 
(67  N.  W.  858). 

642a.  (1902.)  Alleged  Irregularities  in 
the  issuance  of  a  special  venire  after  the 
quashing  of  the  regular  imnel  of  Jurors, 
which  have  In  nowise  heffli  called  to  the  at- 
tention of  the  trial  court;  nor  mentioned  in 
the  motion  for  a  new  trial  cannot  be  con- 
■sidered  In  the  appellate  court  on  review  by 
proceedings  In  error.  Randolph  v.  State,  65 
Neb.  620  <91  N.  W.  366). 

-— BTillngs  on  pleadinga. 

543.  (1893.)  The  statutory  assignment  In 
a  motion  for  a  new  trial  of  "errors  of  law 
occurring  at  the  trial  and  duly  excepted 
to,"  Is  sufficient  to  present  for  review  the 
ruling  of  the  court  upon  a  demurrer  tm 
terms  Interposed  before  the  Introdnetlon  of 
any  evidence.  Riverside  Coal  Co.  v.  Holmes, 
36  Neb.  858  (56  N.  W.  265). 

544.  (1906.)  An  order  overruling  a  mo- 
tion to  strike  from  a  petition  will  not  be 
reviewed  on  appeal  when  not  aatlgned  as 
error  in  the  motion  for  s  new  trial  Cap- 
roon  V.  Mitchell,  77  Neb.  662  (UO  N.  W. 
378). 

 Admission  or  exclusion  of  evidence. 

546.  (1871.)  Errors  In  the  admissloD  or 
refusal  of  testimony  on  the  trial  will  be 
considered  as  waived  unlese  complaint 
thereof  be  made  in  the  motion  for  a  new 
trial,  afidfand  P.  R.  Co.  v.  McCartney.  1 
Neb.  398;  (1878)  Heard  v.  Dubuque  Bank. 
8  Neb.  10  (30  Am.  Rep.  811);  (1888)  Yates 
V.  Kinney,  26  Neh.  120  (41  N.  W.  128). 

546.  (1878.)  To  entitle  a  party  to  a  re- 
view of  the  ruling  of  the  court  below  on  the 
admission  or  rejection  of  testimony  It  is 
necessary  that  the  alleged  error  should  be 
speclflcally  pointed  out,  not  only  in  the  pe- 
tition in  error,  but  also  in  the  motion  for 
a  new  trial  in  the  court  below.  Scofleld  v. 
Brown,  7  Neb.  221;  (1879)  Burlington  £  if. 
R.  R.  Co.  V.  Harris,  8  Neb.  140  [changed 
by  statute,  Labaree  v.  Elosterman.  33  Neb. 
150];  (1879)  Shaffer  v.  Maddox,  9  Neb.  205 
(2  N.  W.  464). 

.  547.  (1881.)  Error  in  the  admission  of 
evidence  is  not  available  on  appeal,  unless 
presented  in  the  motion  for  a  new  trial- 
Birdsall  v.  Carter.  11  Neb.  143  (7  N.  W. 
751);  (1882)  Republican  V.  B.  Co.  v.  Hayes. 
13  Neb.  489  (14  N.  W.  621);  (1896)  Vicr- 
gutz  V.  Aultman,  4C  Neb.  141  (64  N.  W. 
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€93);  (1898)  FioxDCr  v.  NichoU,  65  Neb.  314 
(75  N.  W.  864). 

M8.  (1891.)  The  assignment  in  a  mo- 
tion for  a  new  trial,  of  errors  of  law  occur- 
ring at  the  trial,  is  sufHcIent  to  entitle  a 
party  to  review  the  rulings  of  the  district 
Mart  on  the  admission  or  rejection  of  testi- 
mony, habaree  v.  Kloatermann,  33  Neb. 
ISO  (49  N.  W.  1102) ;  (1896)  Riste  v.  Oatch, 
43  Neb.  287  (61  N.  W.  616);  (1895)  Hous- 
ton V.  City  of  Omaha,  44  Neb.  63  (62  N.  W. 
251). 

549.  (1896.)  An  assignment  that  the 
oonrt  erred  in  admitting  or  excluding  cer- 
tain  evidence  may  be  disregarded  where  no 
complaint  of  the  rulings  on  evidence  Is  made 
In  tlie  motion  for  a  new  trial.  Burke  v. 
Bnrnn,  49  Neb.  723  (68  N.  W.  1026);  (1899) 
Bunpert  v.  McOavock,  59  Neb.  346  (SO  N. 
W.  1038);  (1901)  Keller  o.  Ton  .Brunt,  1 
Uiiof.301  (95  N.  W.  668). 

550.  (1899.)  An  assignment  in  a  motion 
tor  a  new  trial,  of  "errors  of  law  occurring 
at  the  trial,  and  duly  excepted  to,"  is  suffl- 
dent  to  entitle  a  party  to  rerlew  the  rulings 
tit  the  trial  court  on  the  admission  of  evi- 
dence. AlhnoM  V.  Petert,  58  Neb.  534  (78 
N.  W.  1063). 

——  In^Ftmctions. 

551.  (1871.)  Errors  tn  the  giving  or  re- 
fusal of  Instructions  to  the  Jury  will  be  con- 
sidered as  waived  unless  complaint  thereof 
be  made  In  the  motion  for  a  new  trial. 
Midland  P.  R.  Co.  v.  McCartney,  1  Neb.  398 
[modified  by  statute,  Laharee  v.  Ktotter- 
Mom  33  Neb.  1601;  (1893)  Barton  v.  McKav, 
36  Neb.  632  (54  N.  Vf.  968);  (1894)  Barr  v. 
City  of  Omaha,  42  Neb.  341  (60  N.  W.  591) ; 
(1S96)  Hickman  v.  Layne,  47  Neb.  177  (66 
N.  W.  298);  (1897)  Ph<Enix  Int.  Co.  of  Hart- 
ford V.  Sing,  62  Neb.  662  (72  N.  W.  866). 

552.  (1875.)  All  allied  errors,  occur- 
ring during  the  trial  of  a  cause,  must  be 
excepted  to,  and  complained  of  In  the  mo- 
UoQ  for  a  new  trial,  in  order  to  obtain  a 
review  of  the  same  In  the  supreme  court; 
and  error  committed  by  the  giving  of  an 
oral  charge  to  the  Jury,  Instead  of  reducing 
neb  dutrge  to  writing,  as  required  by  Gen. 
Stat.,  262,  is  no  exception  to  the  rule.  For- 
bach  V.  Miller.  4  Neb.  31. 

553.  (1883.)  Under  the  general  assign- 
ment In  the  motion  for  a  new  trial,  of  "er- 
rors of  law  occurring  at  the  trial,"  only 
racb  errors  as  appear  in  the  bill  of  exeep- 
tloBS  can  be  considered.  If  objection  Is 
made  to  any  of  tbe  Instructions  It  must  be 


specifically  assigned.  Cleveland  Paper  Co. 
V.  Banlta,  15  Neb.  20  (16  N.  W.  833;  48  Am. 
Rep'.  334);  (1897)  Phrniix  Ins.  Co.  of  Hart- 
ford V.  Kinff,  52  Neb.  662  (72  N.  W.  865). 

554.  (1884.)  Where  no  objections  were 
made  to  the  Instructions  In  the  motion  for  a 
new  trial  they  cannot  be  considered  by  the 
supreme  court  Sehreckengast  o.  Ealy,  16 
Neb.  510  (20  N.  W.  863);  (1887)  Omaha,  N. 
rf  B.  H.  R.  Co.  V.  O'Donnell,  22  Neb.  476 
(35  N.  W.  235):  (1889)  Shenoin  v.  O'Con- 
ner,  24  Neb.  603  (39  N.  W.  620);  (1890) 
Walker  V.  HaggeHy,  30  Neb.  120  (46  N.  W. 
221);  (1892)  Hanover  Ins.  Co.  v.  Schellak, 
35  Neb.  701  (53  N.  W.  606);  (1894)  Peak* 
V.  Lord,  42  Neb.  15  (60  N.  W.  349);  (1896) 
Hamilton  v.  Ooff,  46  Neb.  339  (63  N.  W. 
807);  (1896)  Deniee  v.  City  of  Omaha.  49 
Neb.  750  (69  N.  W.  119);  (1897)  Union  P. 
R.  Co.  V.  Thorne.  51  Neb.  472  (70  N.  W. 
1119);  (1897)  Hodffin  v.  WhitcomD,  51  Neb. 
617  (71  N.  W.  314);  (1897)  Fartoell  v.  Chi' 
cago,  R.  I.  d  P.  R.  Co..  62  Neb.  614  (72  N. 
W.  1036) ;  (1898)  Ploioer  v.  NichoU,  66  Neb. 
314  (75  N.  W.  864);  (1903)  First  Nat.  Bank 
of  Wayne  v.  Tolerton  d  Stetson  Co.,  6  Ilnof. 
43  (97  N.  W.  248);  (1904)  Davis  v.  Hall, 
70  Neb.  678  (97  N.  W.  1023). 

666.  (1888.)  In  a  motion  for  a  new  trial 
a  general  assignment  that  the  court  erred 
in  giving  each  of  the  Instructions  given  to 
the  Jury  is  too  general,  and  such  an  as- 
signment will  not  be  considered  In  the  su- 
preme court.  Russell  v.  Rosenbaum,  24 
Neb.  769  (40  N.  W.'287).  [Overruled.  Ault- 
man  v.  Martin,  49  Neb.  103.] 

666.  (1894.)  Instructions  not  complained 
of  In  the  motion  tor  a  new  trial  cannot  be 
reviewed  in  the  supreme  court,  even  though 
their  correctness  is  challenged  by  the  peti- 
tion In  error  and  In  ailment  of  counsel. 
Dunphy  V.  Bartenbach^  40  Neb.  143  (58  N. 
W.  866). 

667.  (1896.)  The  neglect  of  the  district 
court  to  file  with  the  clerk  instructions 
given,  in  order  to  be  available  as  ground  for 
reversal,  must  be  called  to  the  attention  of 
that  court  by  means  of  the  motion  for  a 
new  trial.  Chicago^  B.  d  Q.  R.  Co.  v,  Shafer, 
49  Neb.  25  (68  N.  W.  342). 

558.  (1896.)  Errors  in  respect  to  giving 
or  refusing  to  give  instructions  must  be 
separately  assigned  In  the  motion  for  new 
trial.  If  assigned  In  group,  and  any 
one  of  the  group  against  which  this 
assignment  Is  directed  Is  without  error, 
the  assignment  must  be  overruled.  John' 
ston  V.  Milicaukee  d  Wyoming  Inv.  Co., 
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49  Neb.  68  (68  N.  W.  383);  (1897)  Hanover 
Fire  Int.  Co.  v.  Stoddard,  52  Neb.  745  (73 
N.  W.  291);  (1896)  Oraham  v.  Frazier.  49 
Neb.  90  (68  N.  W.  367);  (1897)  Peck  v. 
TingJey.  53  Neb.  171  (73  N.  W.  450);  (1896) 
Union  P.  R.  Co.  v.  Montgomery,  49  Neb. 
129  (68  N.  W.  619);  (1896)  Fremont,  E.  & 
M.  y.  R.  CO.  V.  Root,  49  Neb.  900  (69  N. 
W.  397);  (1896)  Stough  v.  Ogden,  49  Neb. 
291  (68  N.  W.  516);  (1897)  KHment  v.  Cor- 
coran. 51  Neb.  142  (70  N.  W.  910);  (1897) 
Home  Fire  Ins.  Co.  v.  Phelps,  51  Neb.  623 
(71  N.  W,  303);  (1897)  City  of  South 
Omaha  v.  Powell.  50  Neb.  798  (70  N.  W. 
391) ;  (1898)  McCormick  Harvesting  Ma- 
chine Co.  V.  CourtrigM,  54  Neb.  18  (74  N. 
W.  418);  (1898)  Olobe  Oit  Co.  v.  Powell,  56 
Neb.  463  (76  N.  W.  1081);  (1898)  Americon 
Fire  Int.  Co.  v.  Landfare,  56  Neb.  482  (76 
N.  W.  1068);  (1901)  Ledwith  v.  Campbell, 
1  Unof.  695  (95  N.  W.  838). 

569.  (1896.)  I'D  a  motion  for  a  new  trial 
an  assignment  that  "the  court  erred  in  glv- 
Ins  instructions  2,  3,  5,  6,  7,  and  8,  and  each 
of  them  asked  for  by  plaintllt,"  is  sutt- 
clently  spectflc  for  review  of  each  of  the  in- 
structions. Aultman  v.  Martin,  49  Neb.  103 
(68  N.  W.  340). 

560.  (1897.)  An  assignment  of  error  In 
a  motion  for  a  new  trial  that  "the  court 
erred  in  giving  paragraphs  3,  5,  7,  8,  9,  10, 
11,  12,  and  13  of  the  instructions,  and  In 
giving  each  of  them,  given  by  the  court  on 
its  own  motion,"  is  sufficiently  specific,  and 
so  is  a  similar  assignment  In  regard  to  the 
refusal  to  give  several  enumerated  instruc- 
tions. Kirchman  v.  Kratky,  51  Neb.  191  (70 
N.  W.  916);  (1897)  Meyer  v.  Shamp,  51 
Neb.  424  (71  N.  W.  57). 

561.  (1897.)  Where  the  refusal  of  an 
instruction  Is  not  excepted  to  or  assigned 
as  error  in  the  motion  for  a  new  trial,  ob- 
jections to  the  ruling  are  waived.  Sanford 
V.  Craig,  52  Neb.  483  (72  N.  W.  864). 

562.  (1898.)  Errors  in  r^pect  to  refus- 
ing Instructions  must  be  separately  assi^ed 
In  the  motion  for  a  new  trial.  Langhorat 

V.  Coon.  53  Neb.  765  (74  N.  W.  257). 

563.  (1898.)  An  assignment  of  error  in 
the  motion  for  a  new  trial  relative  to  giv- 
ing instructions  must  be  specific  as  to  each. 
Mclntyre  v.  Union  P.  R.  Co..  66  Neb.  587 
(77  N.  W.  67). 

——Directing  or  refusing  to  direct  ver- 
dict. 

664.  (1897.)  An  objection  that  ttie  court 
'  refused  to  direct  a  verdict  will  be  disre- 


garded if  it  was  not  raised  below  In  the  mo- 
tion for  a  new  trial.  Home  Fire  Jnt.  Co.  v. 
Phelp»,  51  Neb.  623  (71  N.  W.  303);  (1899) 
Albright  v.  Petert,  68  Neb.  534  (78  N.  V. 
1063);  (1902)  Link  v.  Reev€$,  S  Unof.  883 
(91  N.  W.  506). 

565.  (1902.)  When  a  party  requests  a 
peremptory  Instruction  in  his  favor  and 
afterwards  requests  and  obtains  the  submis- 
sion of  specific  inquiries  of  tact  to  the  Jury 
covering  all  essential  matters  in  issue  and 
the  jury  returns  a  verdict  for  his  adver- 
sary, a  motion  for  a  new  trial  on  the  gronnd 
of  insufficiency  of  evidence  raises  the  same 
questions  as  that  raised  by  the  request  and 
only  one  of  such  rulingc  need  be  determined 
in  the  disposition  of  the  case  in  this  court 
St.  Joseph  d  a.  T.  R.  Co.  v.  McCarty  t 
Unof.  626  (92  N.  W.  750). 

 Aasessment  of  damagtts. 

566.  (1889.)  Errors  alleged  to  have  oc- 
curred in  the  assessment  of  damages  must 
be  assigned  in  the  motion  for  a  new  trial 
Volker  v.  First  Nat.  Bank,  26  Neb.  602  (42 
N.  W.  732). 

567.  (1893.)  The  failure  of  a  jury,  hi 
assessing  the  amount  of  recovery,  to  allow 
Interest  upon  a  sum  due  upon  contract  is 
not  presented  for  review  by  the  asaignmCTt, 
in  a  motion  for  a  new  trial,  that  the  ver- 
dict is  not  supported  by  sufficient  evidence. 
Riverside  Coal  Co.  v.  Holmes,  33  Neb.  858 
(55  N.  W.  255). 

568.  (1896.)  The  assignment  in  a  mo- 
tion for  a  new  trial  that  the  finding  is  not 
sustained  by  the  evidence  does  not,  In  an 
action  on  contract,  raise  the  question  of 
error  In  the  assessment  of  the  amount  of 
recovery.  Wachsmuth  v.  Orient  In*.  Co., 
49  Neb.  590  (68  N.  W.  935). 

569.  (1898.)  Error  in  the  assessment  of 
the  amount  due  will  not  be  reviewed  under 
an  assignment  in  the  motion  for  a  new  trial 
that  the  verdict  is  not 'sustained  by  sniB- 
cient  evidence.  Hammond  v.  Edwards,  S$ 
Neb.  631  (77  N.  W.  75). 

570.  (1900.)  In  an  error  proceeding  to 
review  a  decree  sustalQing  a  mechanic's 
lien,  tbe  supreme  court  will  not  examine 
the  record  to  ascertain  whether  the  amount 
of  recovery  was  excessive,  where  the  point 
was  not  raised  In  the  trial  court  on  the  mo- 
tion for  a  new  trial,  filler  v.  Xeely  4 
Westover,  59  Neb.  539  (81  N.  W,  443). 

671.  (1904.)  Error  in  the  assessment  of 
the  amount  due  will  not  be  reviewed  under 
an  asBisnment  in  the  motion  for  a  new  trial 
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that  the  verdict  is  not  sustained  by  suffi- 
cient evidence.  Dicketuon  v.  Columbua 
Btate  Bank,  71  Neb.  260  (98  N.  W.  813). 

 Verdict 

$72.  (1888.)  Where  no  objection  is  made 
In  a  motion  for  a  new  trial  that  the  verdict 
is  ezceasive,  but  there  is  an  assignment  that 
the  verdict  ts  not  supported  by  sufficient  evi- 
dence, this,  liberally  construed,  will  cover 
the  point  that  the  verdict  is  excessive. 
Burkhotder  v.  BurkhoJder,  26  Neb.  270  (41 
N.  W.  145). 

573.  (1891.)    In  an  action  to  recover  the 

balance  of  an  account  wbere  In  the  prayer 
it  is  sougtit  to  recover  "the  amount  of  said 
bill,"  no  definite  sum  being  named  therein, 
and  no  objection  has  been  made  in  the  mo- 
tion for  a  new  trial  that  the  judgment  Is 
excessive,  the  question  of  such  excess  will 
not  be  considered  by  the  supreme  court,  it 
being  a  conrt  of  review.  Flannagan  v. 
Heath,  81  Neh.  776  (48  N.  W.  904). 

574.  (1892.)  Where  no  objection  Is  made 
in  the  motion  for  a  new  trial  that  the  ver- 
dict is  excessive,  the  objection  cannot  be 
considered  for  the  first  time  in  the  supreme 
court  Everett  v.  Tidball  cE  Fulter,  84  Neb. 
803  (62  N.  W.  816). 

575.  (1893.)  The  failure  of  a  Jury,  in 
asMssing  the  amount  of  recovery,  to  allow 
interest  upon  a  sum  due  upon  contract  Is 
not  presented  for  review  by  the  assignment, 
in  a  motion  for  a  new  trial,  that  the  ver- 
dict Is  not  supported  by  sufficient  evidence. 
Rivertide  Ooal  Co.  v.  Holmes,  36  Neb.  858 
(65  N.  W.  255). 

576.  (1894.)  Objection  to  the  form  of  a 
verdict  will  be  of  no  avail  In  this  court, 
where  the  same  was  not  made  In  the  mo- 
tion for  a  new  trial  or  petition  in  error. 
Crooker  v.  Stover,  41  Neb.  693  (60  N. 
W.  10). 

577.  (1896.)  An  objection  that  the  ver- 
dict is  for  a  sum  greater  than  that  prayed 
for  will  be  deemed  waived  unless  by  motion 
for  a  new  trial.  Fox  v.  Graves,  46  Neb.  812 
(«N.  W.  887). 

578.  (lSf99.>  Alleged  error  In  the  ver- 
dict will  not  tie  considered  on  review  when 
not  raised  either  In  the  motion  for  a  new 
trial  or  petition  in  error.  Hart  v.  Welter, 
57  Neb.  442  (77  N.  W.  1086). 

579.  (1899.)  An  assignment  of  error 
that  the  verdict  Is  contrary  to  an  instruc- 
tion, if  not  presented  by  the  motion  (or  a 
new  trial.  Is  not  available  on  error  to  this 


court   Palmer  v.  First  fianfe  of  Ulj/sses^  69 
Neb.  412  (81  N.  W.  303). 

Necessity  of  ruling  on  motion. 

580.  (1898.)  Errors  In  the  trial  or  in 
the  rendition  of  judgment  cannot  be  con- 
sidered on  petition  in  error.  In  a1»ence  of  a 
ruling  below  on  the  motion  tor  a  new  trial. 
Geneva  Nat.  Banh  v.  Donovan,  68  Neb.  613 
(74  N.  W.  33). 

Affidavits  supporting  motion. 

681.  (1895.)  Affidavits  supporting  a  mo- 
tion for  a  new  trial  on  the  ground  of  acci- 
dent or  surprise  will  not  be  considered  un- 
less filed  in  and  called  to  the  attention  of 
the  trial  court  and  Incorporated  In  the  bill 
of  exceptions.  Omaha  Fire  Ins.  Co.  v. 
Dierks  4  White.  43  Neb.  473  (61  N.  W.  740). 

V.  PASTIES. 

Death  of  party  pending  appeal,  see  Appeal 
ond  Error,  fiS  599-601, 

Designation  in  petitions  in  error,  see 
pMt,  S  660. 

Dismissal  for  defect  of  parties,  see  post, 
S§  1426,  1426. 

Necessary  parties  In  generaL 

582.  (1896.)  One  of  several  defendants 
having  separate  and  distinct  defenses  may 
prosecute  an  appeal  to  the  district  court 
without  joining  bis  co-defendants.  Ctaflin 
V.  American  Nat.  Bank  of  Omaha,  46  Neb. 
884  (65  N.  W.  1066). 

583.  (1902.)  Where  a  Judgment  is  en- 
tered In  the  district  court  In  favor  of  a 
party  to  the  proceedings,  and  error  from 
such  judgment  is  prosecuted  to  this  court 
Without  making  such  party  a  party  to  the 
error  proceedings,  this  court  has  no  juris- 
diction to  determine  the  correctness  of  the 
judgment  WiUits  v.  Harlan  County,  2 
Unof.  865  (90  N.  W.  656). 

584.  (1903.)  One  made  a  party  defend- 
ant In  an  action  but  who  wa?  dismissed 
from  the  case,  or  gainst  whom  no  judg- 
ment was  rendered,  is  not  a  necessary  party 
to  an  appeal  taken  from  a  judgment  entered 
against  other  parties  defendent  Halatead 
V.  Olson,  6  Unof.  112  (97  N.  W.  442). 

 Heview  of  joint  Judgment. 

585.  (1887.)  All  the  parties  In  a  joint 
judgment  are  necessary  parties  to  a  petition 
filed  by  one  of  their  number  to  reverse  it, 
and  may  be  made  so  as  plaintiffs  or  defend- 
ants, in  conformity  with  the  provisions  of 
the  code  as  to  parties  to  civil  actions.  Wolf 
V.  Murphjf,  21  Neb.  472  (32  N.  W.  302); 
6 

Digitized  by  GooQle 


S  686 


APPEAL  AND  ERROR. 


f  58» 


(1890)  Curten  v.  Ammon,  2fi  Neb.  612  (46 

N.  W.  91. 

686.  (1890.)  If  Ell  detendanU  to  a  Joint 
judgment  are  not  made  parties  lo  the  peti- 
tion in  error,  within  one  year  from  the  ren- 
dition of  Judgment,  the  reviewing  court  has 
no  Jurisdiction  over  the  flubject-mattef  as 
will  authorize  It  to  reverse  or  modify  any 
part  of  it.  Curten  v.  Atkinson,  29  Neb,  612 
(4G  N.  W.  91).  [Overruled.  Curten  t>.  At- 
kinson, 36  Neb.  110.] 

587.  (1894.)  Where  only  a  part  of  sev- 
eral defendants,  against  all  of  whom  a  Joint 
judgment  has  been  rendered,  file  a  petition 
in  error  for  the  phrpose  of  procuring  the 
vacation  of  such  Judgment,  and  the  judg- 
ment defendants  who  have  not  Joined  In  the 
petition  In  error  are  not  made  defendants 
In  error,  there  exists  such  defect  of  parties 
that  the  Judgment  complained  of  cannot  be 
reviewed.  Andrea  v.  KrtaJer,  42  Neb.  784 
(60  N.  W.  1014). 

588.  (1895.)    In  order  to  secure  review 

of  a  Joint  Judgment  by  petition  In  error,  all 
persons  Interested  must  be  made  parties 
CO  the  proceeding  as  plaintiffs  or  defendants. 
Polk  V.  Covell,  43  Neb.  884  (62  N.  W.  240). 

689.  (1896.)  All  parties  to  a  Joint  judg- 
ment are  necessary  parties  to  a  petition  In 
error  filed  here  by  one  of  their  num- 
ber to  reverse  It;  but  this  rule  does  not  re- 
quire that  all  the  parties  to  a  suit  in  which 
a  Judgment  has  been  rendered  should  be 
made  parties  to  the  error  proceedings  insti- 
tuted here  for  a  review  of  such  Judgment. 
Only  the  parties  who  are  liable  on,  or  bound 
by,  the  Judgment  are  necessary  parties  to 
the  proceeding  In  error  here.  Kuhl  v. 
Pierce  County,  44  Neb.  684  (62  N.  W.  1066). 

590.  (1898.)  All  parties  to  a  Joint  judg- 
ment must  be  made  parties  to  a  petition  in 
error,  and  a  failure  to  do  so  Is  ground  for 
dismissal.  Farney  v.  Hamilton  County,  64 
Neb.  797  (76  N.  W.  44). 

691.  (1898.)  In  error  proceedings  for 
the  review  of  a  final  order  by  which  the  in- 
separable Interests  of  several  defendants  are 
affected,  all  persons  Interested  must  be  made 
parties  to  such  proceedings  as  plaintiffs  or 
defendants.  CoUins  Mfg.  Co.  v.  Seeds  Dry 
Plate  Co..  55  Neb.  576  (75  N.  W.  1099). 


seasonably  made.  Richardson  v.  TftompMn, 
59  Neb.  299  (80  N.  W.  909). 

593.  (1904.)  AU  parties  against  whom  a 
joint  judgment  has  been  rendered  must  be 
made  parties  to  a  proceeding  in  error.  Bat 
this  rule  has  no  application  where  the  Judg- 
ment complained  of  is  several,  and  in  fitvor 
of  the  defendant  In  error  alone.  Ecckt  v. 
United  States  Fidelity  d  Quamnty  Co.,  73 
Neb.  439  (100  N.  W.  942). 

Appellants  or  plaintiffs  in  error. 

594.  (1898.)  After  a  transcript  for  ap- 
peal has  been  filed  In  the  supreme  court, 
any  party  may  araume  the  attitude  of  an  ap- 
pellant by  the  filing  of  a  brief  assailing  the 
decree.  Ooos  v.  Ooos,  57  Neb.  294  (77  N.  V. 
687). 

595.  (1902.)  Where  a  cause  of  action  Is 
pending  in  the  supreme  court,  on  error,  Uk 
right  of  action,  within  the  meaning  of  sec- 
tion 456  of  tho  code  of  civil  procedure,  Ib 
the  right  to  have  the  Judgment  of  the  district 
court  set  aside.  Jameson  v.  Bartlett,  63 
Neb.  638,  (88  N.  W.  860). 

 Separate  proceeding  by  one  or  moxe 

coparties. 

696.  (1888.)  An  appeal  by  the  princi- 
pal, in  an  action  on  a  promissory  note 
against  him  and  sureties,  as  Joint  makers 

thereof,  brings  the  case  before  the  appel- 
late court  as  to  all  the  defendants,  and  the 
court  has  Jurisdiction  to  render  judgment 
against  all  the  defendants.  Wilcox  v.  Ra- 
tten, 24  Neb.  368  (38  N.  W.  844;  8  Am.  St 
Rep.  207). 

697.  (1895.)  When  the  Interests  of  the 
several  defendants  are  inseparably  con- 
nected, an  appeal  by  one  defendant  brings 
up  the  whole  case.  Potk  v.  Covell,  43  Neb. 
884  (62  N.  W.  240). 

Intervention  or  addition  of  new  parties. 

598.  (1894.)  Judgment  defendants,  who, 
within  the  time  allowed  by  statute  for  the 
institution  of  error  proceedings,  have  not 

been  made  parties  to  such  proceedings  pend- 
ing in  this  court,  cannot  become  plaintiffs 
in  error;  they  may,  however,  with  their  con- 
sent, be  made  defendants  in  error  to  obviate 
a  defect  of  parties.  Andrea  v.  Kridler,  42 
Neb.  784  (60  N.  W.  1014). 


592.    (1899.)    All  parties  to  a  Joint  Judg-  Death, 
ment,  or  those  who  may  be  affected  by  the       599.    (1898.)    Where  a  party  dies  after 

modification  or  reversal  thereof,  must  be  Judgment  has  been  rendered  against  him, 

made  parties  In  the  supreme  court  upon  pro-  the  administrator  of  his  estate  may  prose- 

ceeding  in  error;  and  a  failure  to  do  so  is  cute  error  without  procuring  an  order  re- 

a  ground  for  dismissal,  if  the  objection  Is  viving  the  action  in  his  name.    Webster  v. 
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City  of  HiutinifB,  56  Neb.  246  (76-  N.  W. 

600.  (1902.)  When  a  party  to  an  appel- 
late proceeding  dies,  and  his  interest  In  the 
liUgatlon  passes  to  his  heirs,  the  heirs  are 
necessary  parties  to  the  proceeding.  UrJan 
V.  Ruhe.  63  Neb.  883  (89  N.  W.  431). 

601.  (1905.)  A  proceeding  in  error  may 
be  prosecQted'  in  this  court  against:  (he  per- 
sonal representative  of  the  deceased  party, 
whether  plaintiff  or  defendant  to  the  judg- 
ment attacked.  Ritchey  v.  Seeley,  73  Neb. 
164  (102  N.  W.  256). 

Defects  and  objections  and  waiver. 

602.  (1892.)  While  all  the  parties  to  a 
joint  judgment  that  Is  aonght  to  be  reviewed 
hy  the  supreme  court  by  a  petition  in  error 
should  be  made  parties  therein,  yet,  where 
the  cause  is  submitted  on  Its  merits,  and  no 
objection  iB  interposed,  that  there  Is  a  de- 
fect of  parties,  until  after  such  submission, 
It  will  be  taken  to  constitute  a  waiver  of 
the  absence  of  proper  parties.  Consaul  v. 
Sheldon.  3S  Neb.  247  (52  N.  W.  1104); 
(1898)  BateM-Smith  Invettment  Co,  v.  Scott, 
5$  Neb.  476  (76  N.  W.  1063). 

G03.  (1893.)  Submission  of  error  pro- 
ceeding on  merits  Is  waiver  of  defect  of 
partleB.  Curtin  v.  Atkinson,  36  Neb.  110  (64 
N.  W.  131). 

604.  (1898.)  The  mere  acceptance  of 
service  of  briefs  by  a  defendant  to  an  error 
proceeding  is  not  a  waiver  of  the  objection 
Uiat  there  is  a  defect  of  parties.  Farney  v. 
BamUton  Countjf,  64  Neb.  797  (75  N.  W. 
44). 

605.  (1900.)  When  a  defendant  in  error 
his  filed  a  cross-assignment  of  errors  with- 
out bringing  in  new  parties,  he  Is  thereby 
precluded  from  urging  the  dismissal  of  the 
petition  in  error  of  his  adversary  on  the 
groond  of  defective  parties.  Biart  v.  Myert, 
SJNeb.  711  (82  N.  W.  7). 

VL  BEQXnsmSS  AND  PBOCEEDIHOS 
FOB  TBANSFSB  07  CAUSE. 

A.  Time  of  Taking  Proceedings. 

Time  to  appeal  from  imprisonment  for 
non-payment  of  line,  see  Fines.  S  4. 

Dismissal  for  failure  to  take  proceedings 
In  time,  soe  poat.  II 1427-1433. 

nme  for  filing  appeal  bond,  see  poat, 
1670. 

Time  for  Issuance  of  summons  in  error, 
B«e  pott.  1 685. 

Time  for  serving  and  settling  bill  of  ex- 
ceptions, see  po«<.  II 989-1024,  1059-1078. 


Taking  appeal. 

606.  ( 1881. )  Where  more  than  six  months 
has  elapsed  from  the  rendition  of  a  Judg- 
ment before  the  petition  in  error  is  filed,  the 
errors  assigned  cannot  be  considered  an  ap- 
peal. Btoatueti  v.  Swansen,  12  Neb.  210  (10 
N.  W.  13). 

607.  (1893.)  To  give  the  supreme  court 
Jurisdiction  to  review  a  case  on  appeal  the 
transcript  of  the  proceedings  must  be  filed 
within  bIz  months  after  the  rendition  of  the 
decree  sought  to  be  reviewed.  Wiatedt  v. 
Beckman,  37  Neb.  499  (55  N.  W.  1061); 
(1893)  Withnell  v.  City  of  Omaha,  37  Neb. 
621  (56  N.  W.  381);  (1898)  Albera  v.  City 
of  Omaha,  66  Neb.  367  (  76  N.  W.  911); 
(1899)£rmitA  V.  Silver,  58  Neb.  429  (78  N. 
W.  725);  (1899)  Dufrene  v.  Smeaton,  59 
Neb.  67  (80  N.  W.  267). 

6C8.  (1894.)  The  provision  of  section 
675  of  the  code,  for  the  taking  of  appeals 
within  six  months  after  the  date  of  the  de- 
cree of  final  order  apealed  from.  Is  manda- 
tory, and  a  compliance  therewith  essential 
in  order  to  confer  Juriedlctlon  upon  the  su- 
preme court,  unless  the  failure  is  in  nowise 
attributable  to  the  laches  of  the  appellant. 
Omaha  Loan  d  Truat  Oq.  v.  Ayer,  88  Neb. 
891  (57  N.  W.  667). 

609.  (1900,)  The  supreme  court  cannot 
review  a  decree  of  foreclosure  when  the 
same  was  rendered  more  than  two  years 
prior  to  the  perfecting  of  the  appeal.  Cox 
u.  Parrotte,  69  Neb.  701  (82  N.  W.  7). 

610.  (1903.)  To  give  the  supreme  court 
jurisdiction  to  review  an  order  of  the  dis- 
trict court  appointing  a  receiver,  the  appeal 
must  be  perfected  within  six  months  from 
the  entry  of  the  order.  Firat  Nat.  Bank  of 
Sutton  V.  Aahley,  4  Unof.  185  (93  N.  W. 
685). 

■  -Review  on  erroT  vhen  appeal  taken 
too  late. 

611.  (1886.)  Where  the  same  relief  can 
be  given  either  by  an  appeal  or  proceedings 
In  error,  a  transcript  flied  In  the  supreme 
court  for  an  appteal,  more  than  six  months 
but  less  than  one  year  from  the  rendition 
of  the  decree  In  the  court  below,  will  not  be 
stricken  from  the  flies,  but  the  appellant 
will  have  leave  upon  such  terms  as  may  be 
Just  to  file  a  petition  In  error.  Steele  v. 
Haynes,  20  Neb.  316  (30  N.  W,  63);  (1890) 
Cheney  v.  Wagner,  30  Neb.  262  (46  N.  W. 
427). 

612.  (1890.)  The  transcript  of  the  Judg- 
ment of  the  district  court  was  filed  with  the 
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clerk  of  the  supreme  court  more  tban  six 
months  after  the  rendition  of  the  Judgment 
A  notice  of  appeal  was  issued  and  service  ac- 
cepted by  the  defendants,  who  made  no  gen- 
eral appearance.  Sixteen  months  after  the 
date  of  the  judgment  a  petition  In  error 
was  flled,  and  summons  issued  thereon, 
which  was  served  on  the  defendants.  Held, 
to  be  too  late.  Benton  v.  Michael,  29  Neb. 
131  (45  N.  W.  276). 

Bringing  proceedings  In  error. 

G13.  (1878.)  A  petition  In  error  flled 
December  13,  to  reverse  a  Judgment  entered 
May  17,  Is  too  late,  and  should  be  dis- 
missed, since  act  of  February  16,  1877,  ex- 
tending the  time  to  one  year  had  not  gone 
Into  effect  when  the  Judgment  was  rendered. 
French  v.  Engliah,  7  Neb.  124. 

614.  (1879.)  By  the  act  approved  Feh- 
ruary  16,  1877  (laws  1877,  p.  14),  one  year 
Is  given  from  the  rendition  of  a  judgment, 
or  the  making  of  a  final  order  complained 

of,  within  which  to  commence  proceedings 
In  error,  and  such  act  applies  to  all  judg- 
ments Or  final  orders  enter 'd  after  such  act 
took  effect.   Roesink  v.  Bamett,  8  Neb.  146. 

616.  (1882.)  An  alias  summons  In  pro- 
ceedings In  error,  Isaued  more  than  one 
year  from  the  date  of  the  final  order  sought 
to  be  reviewed^  is  of  no  effect,  being  Isaued 
after  the  bar  of  the  statute  is  complete. 
Baker  v.  Bloss,  13  Neb.  230  (13  N.  W.  212): 
(1882)  Republican  Valley  R.  Oo.  v.  Bayre, 
13  Neb.  280  (13  N.  W.  404). 

616.  (1896.)  Proceedings  in  error  may 
be  commenced  in  the  supreme  court  at  any 
time  within  one  year  from  the  rendition 

of  the  judgmcftit  or  decree,  or  final  order 
sought  to  be  reviewed.  Scarborough  v.  My- 
rtcfc,  47  Neb.  794  (66  N.  W.  867). 

617.  (1896.)  To  Invest  the  supreme  court 
with  jurisdiction  to  review  on  error  a  judg- 
ment of  the  district  court,  a  petition  in  error 
must  be  filed  with  the  clerk  of  the  supreme 
court  within  one  year  after  the  date  of  the 
rendition  of  the  judgment  sought  to  be  re- 
versed. Campbell  v.  f.  &  M.  Bank  of  Elk 
Creek,  49  Neb.  143  (68  N.  W.  344);  (1897) 
Hogue  v.  Ogle,  51  Neb.  223  (70  N.  W.  940) ; 
(1898)  Forbes  v.  Morearty,  54  Neb.  505  (74 
N.  W.  822);  (1898)  Dixon  Nat.  Bank  v. 
Omaha  2fat.  Bank,  54  Neb.  796  (75  N.  W. 
56);  (1898)  Collins  v.  City  of  Omaha,  55 
Neb.  208  (76  N.  W.  567);  (1899)  Clark  v. 
McDowell,  58  Neb.  593  (79  N.  W.  158). 

618.  (1898.)    One  seeking  review  by  a 


proceeding  In  error  most  file  a  transcript 
and  petition  In  error  within  a  year  after 
rendition  of  the  judgment  assailed,  but 
amendments  to  the  transcript  may  be  filed 
afterward.  Moaa  v.  Robertson  56  Neb.  T74 
(77  N.  W.  403). 

619.  (190a.)  Under  section  692  of  t&e 
code  of  civil  procedure,  as  amended  in  1901, 
to  obtain  a  review  of  a  judgment  of  tlie  dis- 
trict court  rendered  subsequent  to  the 
passage  and  taking  effect  of  the  act.  the 
transcript  must  be  flled  in  the  supreme 
court  before  the  expiration  of  six  months 
after  the  rendition  of  the  judgment,  or  the 
supreme  court  will  be  without  jurisdiction 
to  consider  the  assignments  of  error.  SneU 
V.  State,  5  Unof.  94  (97  N.  W.  329);  (1904) 
Chicago,  R.  I.  <£  P.  R,  Co.  v.  Sporer,  72  Neb. 
372  (100  N.  W.  813). 

620.  (1904.)  The  act  of  1901,  amending 
section  592  of  the  code,  limiting  the  time 
for  commencing  proceedings  to  reverse, 
judgments  or  final  orders,  to  six  months.  Is 
not  unconstitutional.  Chicago,  R.  I.  di  P.  R. 
Co.  V.  Sporer,  72  Neb.  372  (100  N.  W.  813). 

Commencement  of  period  of  limitation. 

621.  (1886.)  The  time  within  wblch  to 
perfect  appeal  begins  to  nm  at  the  date  of 
rendition  of  judgment  or  decree,  and  hot 
the  date  In  which  the  clerk  In  vacation  en- 
ters the  same  on  the  journal.  Horn.  v.  Mil- 
ler, 20  Neb.  98  (29  N.  W.  260).  [Overruled. 
35  Neb.  761  (53  N.  W.  633);  35  Neb.  822.] 

622.  (1892.)  The  time  within  which  an 
appeal  may  be  taken  from  a  decree  of  Uie 
district  court  does  not  begin  to  run  until 
such  decree  has  been  entered  of  record,  so 
that  It  Is  within  the  power  of  the  appellant 
to  comply  with  the  statute  regulating  ap- 
peals, by  filing  in  the  supreme  court  a  ce^ 
tifled  transcript  of  the  proceedings  of  the 
.district  court.  Bickel  v.  Butcher,  35  Neb. 
761  (53  N,  W.  663) ;  (1906)  MorHson  v.  Cos- 
neU,  76  Neb.  539  (107  N.  W.  753). 

623.  (1893.)  Where  a  decree  of  fore- 
closure was  rendered  April  18,  1892,  without 
objection,  and  a  sale  had  thereunder  also 
without  objection  atid  deficiency  judgment 
rendered  June  26,  1893,  It  is  then  too  late 
to  take  a  bill  of  exceptions  to  the  original 
decree.  Sfa(e.  ex  rel.  Ooffman,  w.  Walton, 
38  Neb.  496  (57  N.  W.  18). 

624.  (1902.)  The  time  for  perfecting  an 
appeal  In  equitable  actions  begins  to  run  at 
the  date  on  which  the  final  decree  is  entered 
of  record.  Hall  v.  Moore,  3  Unof.  574  (92 
N.  W.  294). 
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625.  (1903.)  Where  no  summoDS  In  er- 
ror issues,  the  date  oC  voluntary  appearance 
.8  to  be  taken  as  the  date  of  commencement 
of  proceedings  In  error  within  the  meuilng 
of  section  592  of  the  code.  Estate  of  Jamet 
V.  O'Neill,  70  Neb.  138  (97  N.  W.  22). 

 Effect  of  motion  for  new  trial. 

G26.  Proceedings  in  error  in  the  supreme 
court  muEt  be  commenced  within  one  year 
from  the  date  of  the  rendition  of  the  Judg- 
ment complained  of,  without  regard  to  the 
time  when  the  motion  for  a  new  trial  was 
decided.  (1883)  Sollenbeck  v.  Tarkington, 
14  Neb.  430  (16  N.  W.  472);  (1891)  Phwnix 
Ins.  Co.  V.  BtoantkowtM^  31  Neb.  245  (47 
N.  W.  917).  [Orermled.  84  Neb.  406;  64 
Neb.  725.] 

627.  (1884.)  Where  a  trial  Is  bad  and 
verdict  returned,  a  party  excepting  must  re- 
duce blB  exceptions  to  writing  within  the 
time  fixed  by  law  after  the  close  of  the  term 
at  wfaidi  the  trial  was  had,  and  the  con- 
tinuance of  the  hearing  of  the  motion  for  a 
new  trial  to  a  subaeciuent  term  will  not  er- 
tend  the  time  in  which  to  prepare  a  bill  of 
exceptions.  Donovan  v.  Bherwin,  16  Neb. 
129  (  20  N.  W.  26). 

628.  (1892.*)  Proceedings  In  error  in  the 
supreme  court  may  be  commenced  within 
one  year  from  the  time  the  motion  for  a 
new  trial  Is  overruled.  Sharp  v.  Brown,  34 
Neb.  406  (51  N.  W.  1030). 

629.  (1899.)  The  filing  Of  a  motion  for 
8  new  trial  will  not  extend  the  time  for 
prosecuting  an  appeal.  The  time  for  taking 
an  appeal  begins  to  run  from  the  date  of 
the  entry  of  the  decree  or  final  order,  and 
not  from  the  overruling  of  the  motion  for  a 
new  trial,  since  a  motion  for  a  new  trial  is 
not  necessary  In  an  equity  case.  Bmith  v. 
Silver,  58  Neb.  429  (78  N.  W.  725). 

630.  (1902.)  In  a  law  action,  which  can 
be  reviewed  only  by  proceedings  in  error, 
where  a  motion  for  a  tiew  trial  on  the 
ground  of  alleged  errors  occurring  during 
the  trial  is  seasonably  presented,  and  not 
ruled  upon  until  after  rendition  of  the 
Judgment,  the  time  In  which  error  proceed- 
ings may  be  begun  will  not  begin  to  run 
until  a  ruling  Is  made  on  the  motion  for  a 
new  trial.  City  of  Lincoln  v.  First  Nat. 
Bank.  64  Neb.  725  (90  N.  W.  874). 

Computation  of  time  limited. 

631.  (1875.)  An  appeal  taken  on  the 
22d  of  August,  from  a  judgment  rendered 
February  21.  Is  not  within  the  six  months 
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prescribed  by  the  act  of  March  8.  1873. 
Ctlore  V.  Hare,  4  Neb.  131. 

632.  (1891.)  Where  a  final  Judgment 
was  rendered  on  the  8th  day  of  July,  1890, 
and  transcript  and  petition  in  error  filed  In 
the  supreme  court  on  the  9tb  d^  of  July, 
ISiifl,  the  proceedings  In  error  were  not 
commenced  in  time,  vnapman  v.  Allen,  33 
Neb.  129  (49  N.  W.  926). 

Exctises  for  delay. 

633.  (1878.)  Where  a  party  has  been 
prevented  from  complying  with  the  legal 
requisites  to  obtain  an  appeal,  by  the  default 
or  absence  of  the  Justice  or  Judge  of  the 
court  in  which  the  cause  is  pending,  and 
not  by  any  default  or  laches  on  his  part, 
the  appeal  may  be  taken  and  perfected  after 
the  expiration  of  the  time  limited  by  statute, 
and  such  appeal  must  be  treated  in  the  ap- 
pellate court  as  though  It  had  been  taken 
within  the  time  prescribed  by  law.  Dobaon 
V.  Dohson,  7  Neb.  296;  (1882)  Republican 
Talley  B.  Co.  v.  McPherson  12  Neb.  480  (11 
N.  W.  739) ;  (1886)  Hom  V.  MUler,  20  Neb. 
98  (29  N.  W.  260). 

634.  (1880.)  Mere  imbecility  or  weak- 
ness of  mind,  however  great  is  not  unsouuL- 
ness  of  mind  sufficient  to  excuse  delay  in 
filing  a  petition  in  error.  Witte  v.  CHlbert, 
10  Neb.  539  (7  N.  W.  288). 

636.  (1890.)  Where  the  judge,  after 
signing  a  bill  of  exceptions,  mislaid  it,  so 
that  it  could  not  be  found  for  some  time, 
the  time  during  which  it  was  lost,  will  be 
added  to  the  statutory  time  for  filing  the 
transcript  Allis  v.  Nevman,  29  Neb.  207 
(46  N.  W.  621).  [Overruled.  Btull  v.  Cast 
Countv,  51  Neb.  760  (71  N.  W.  777.] 

636.  (1894.)  The  fact  that  the  appe^ 
lant,  throned  no  fftult  or  negligence  of  his 
own.  Is  unable  to  procure  the  allowance  of 

a  bill  of  exceptions  within  the  time  allowed 
for  taking  an  appeal,  will  not  excuse  the 
filing  of  the  transcript  required  by  law 
within  six  months  after  the  date  of  the 
decree  or  order  appealed  from.  Omaha 
Loan  S  Trust  Oo.  v.  Ayer,  88  Neb.  891  (57 
N.  W,  567). 

637.  (1895.)  Where  a  party  free  from 
fault  or  laches  Is  prevented  from  having  his 
appeal  docketed  In  the  appellate  court  with- 
in the  statutory  period  solely  through  the 
neglect  or  failure  of  the  proper  officer  to 
prepare  the  transcript  of  the  proceedings, 
the  law  will  not  permit  him  thereby  to  be 
deprived  of  his  appeal.  Continental  Build- 
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i.ig  Loan  Aa80<Mtwn  v.  Mills,  44  Neb.  136 
(62  N.  W.  478). 

638.  (1897.)  Omission  to  file  a  tran- 
script for  review  within  tbe  statutory  period 
is  not  excused  by  the  fact  that  plaintiff  in 
error  was  unable  to  obtain  a  bill  of  excep- 
tions in  time.  Stutl  v.  Cass  County,  61  Neb. 
760  (71  N.  W.  777). 

639.  (1904.)  The  fact  that  the  attorney 
for  the  defeated  party  relied  on  tbe  clerk 
of  the  district  court  to  Inform  him  of  the 
time  when  his  transcript  must  be  filed  in 
the  supreme  court  is  no  excuse,  for  failure 
to  file  such  transcript  within  the  time  re- 
quired by  law.  Chicago,  R.  I.  P.  R.  Co. 
V.  Sporer,  72  Neb.  372  (100  N.  W.  813). 

Extension  of  time. 
—^—Judicial  authority. 

640.  (1871.)    Courts  do  not  possess  any 

power  to  enlarge  the  time  within  which  the 
transcript  of  the  record  of  the  district  court 
shall  be  filed  in  the  supreme  court,  in  order 
to  perfect  an  appeal  from  the  decree  of  the 
former  court,  when  the  legislature  has  lim- 
ited the  time  within  which  it  shall  be  filed, 
and  provided  as  a  consequence  of  failure  to 
do  so,  that  the  decree  shall  stand  and  be 
proceeded  on,  as  if  no  appeal  had  been 
tal^en.    Verges  v.  Roush,  1  Neb.  113. 

641.  (1879.)  The  court  may  fix  a  time 
not  to  exceed  twenty  days.  In  which  to  file  a 
petition  la  error  to  review  a  discharge  of 
an  attachment.  State,  ex  rel  Rieschick,  v. 
Cunningham,  9  Neb.  146  (1  N.  W.  1011). 

642.  (1884.)  Where  a  transcript  was 
duly  filed  within  the  time  required  by  law 
for  an  appeal,  and  the  defendant  had  en- 
tered an  appearance,  the  court  In  further 
ance  of  justice  may  upon  terms  permit  the 
appellant  to  file  a  petition  In  error  after 
the  expiration  of  a  year  from  the  date  of 
the  rendition  of  tbe  Judgment.  Bazzo  v. 
Wallace,  16  Neb.  290  (20  N.  W.  315). 

643.  (1886.)  The  court  has  no  power  to 
extend  time  to  which  appeal  may  he  taken. 
Horn  V.  Miller.  20  Neb.  98  (29  N.  W.  260). 

644.  (1893.)  The  time  fixed  by  section 
675  of  the  code  for  perfecting  appeals  in 
equity  cases  is  jurisdictional,  and  the  su- 
preme court  cannot  extend  it  unless  It 
clearly  appears  that  the  failure  to  perfect 
the  appeal  is  In  nowise  attributable  to  the 
laches  of  appellants.  Fitzgerald  v.  Brandt, 
36  Neb.  683  (54  N.  W.  992). 

Consent  of  Parties. 

645.  (1887.)  Prior  to  the  expiration  of 
the  time  within  which  a  proceeding  in  error 


might  he  instituted  In  the  supreme  court, 
tbe  defendant  in  error  stipulated  with  pltin- 
tiff  in  error  waiving  the  issuance  and  service 
of  summons  In  error,  and  agreeing  that  tbe 
cause  might  he  heard  at  a  term  then  in 
session.  It  was  held  that  such  waiver  and 
stipulation  did  not  give  authority  to  plain- 
tiff in  error  to  commence  the  action  after 
the  expiration  of  the  time  fixed  by  statute, 
and  after  the  final  adjournment  of  the  term 
at  which  It  was  agreed  the  cause  should  be 
submitted.  Clark  v.  Morgan  <£  Co.,  21  Neb. 
673  (33  N.  W.  245). 

646.  (1897.)    The  statute  is  mandatory 

as  regards  the  time  for  taking  appeals  and 
proceedings  in  error,  and  the  time  for  doing 
so  cannot  be  extended  by  agreement  of  tbe 
parties..  Stull  v.  Cass  County,  51  Neb.  760 
(71  N.  W.  777). 

647.  (1897.)  The  supreme  court  does 
not  acquire  jurisdiction  of  an  error  pro- 
ceeding commenced  more  than  a  year  after 
rendition  of  the  judgment  l>eIow,  and  the 
time  cannot  be  extended  by  stipulation  of 
the  parties.  Tootle,  Hosea  A  Co.  v.  Shirty, 
52  Neb.  674  (72  N.  W.  1046). 

B.  Petition  in  Error. 

Filing  petition  In  error  as  election  as  to 
mode  of  review,  see  ante,  §§  50-52. 

Necessity  and  sufficiency  of  assignments 
of  error  in  petition,  see  post,  8§  1285-1383. 

Time  for  filing  petition  in  error,  see  ante, 
|§  613-620. 

Necessity. 

648.  (1871.)  A  petition  in  error  must 
be  filed  with  the  transcript  of  the  record  of 
the  district  court,  and  before  the  summons 
in  error  is  Issued,  in  order  to  give  the  su- 
preme court  Jurisdiction.  City  of  Brown- 
ville  V.  Middleton,  1  Neb.  10. 

649.  (1893.)  A  judgment  cannot  be  re- 
viewed on  error  by  the  supreme  court  un- 
less a  petjitlon  in  error  has  been  filed  in  said 
court  therefor.  Wistedt  v.  Beckman,  37 
Neb.  499  (55  N.  W.  1061):  (1903)  Jarvis  v. 
County  of  Chase,  5  Unof.  215  (97  N.  W. 
831). 

Designation  of  parties. 

650.  (1902.)  The  words  "et  al."  follow- 
ing the  names  of  parties  to  a  petition  In 
error  are  not  a  aufflcient  designation  of  any 
persons  not  expressly  named  In  the  petition, 
even  though  such  persons  were  parties  be- 
fore the  inferior  tribunal.  Brabham  v.  Cus- 
ter County,  3  Unof.  801  (92  N.  W.  989). 
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Elgnaton  and  Tsrifleatlon. 

6&1.  (1880.)  It  ia  unnecessarjr  to  add  a 
Tertficatlon  to  a  petition  In  error,  it  not  be- 
ing a  pleading  of  fact  within  the  meaning 
of  the  code.  Newlove  v.  Woodward,  9  Neb. 
602  (  4  N.  W.  237). 

652.  (1902.)  A  petition  in  error  cannot 
be  treated  as  a  nullity  and  entirely  disre- 
garded because  authenticated  In  the  name 
of  plaintiff  In  error  by  her  attorney,  giving 
bis  name,  each  appearing  only  In  typewrit' 
ing.  JIfoore  V.  Moran,  64  Neb.  84  <89  N.  W. 
«29). 

Amendment. 

653.  (1882.)  A  petition  in  error  may  be 
imended  by  leave  of  court  where  the  amend- 
ment will  be  In  furtherance  of  justice  upon 
such  terms  as  to  costs  as  may  be  proper. 
Spencer  v.  ThigtUs,  13  Neb.  201  (13  N.  W. 
208). 

654.  {1882.)  Where  a  transcript  and  pe- 
Utiou  in  error  are  filed  within  one  year 
from  the  rendition  of  the  judgment,  it  may, 
on  leave  granted,  be  amended  after  the  ex- 
piration of  the  year,  to  Include  new  assign- 
ments. Hastings  d  Q.  I.  R.  R.  Co.  v.  Ingalls, 
13  Neb.  279  (13  N.  W.  403). 

655.  (1897.)  A  party  may  be  permitted 
to  amend  his  i>etition  in  error  to  cover  a 
point  presented  below.  Robinwn  v.  Kilpat- 
rick-Koch  Dry  Qoods  Co.,  60  Neb.  795  (70 

N.  W.  378). 

C.  Bonds  or  Other  Securities. 

Dismissal  fbr  defects  in  appeal  bond,  see 
Vo*t.  411434,  1435. 

Liabilities  on  bonds,  see  pott,  SI  2193-2239. 

Necessity  and  sufficiency  to  stay  proceed- 
li^,  see  post.  If  713-735. 

Refusal  to  compel  approval  of  bond,  as 
final  order,  see  ante,  { 124. 

Kecessity. 

656.  (1886.)  Ordinarily  the  filing  of  a 
Bnpersedeas  bond  is  not  essential  to  secure  a 
review  of  a  cause  upon  error.  Such  bond 
Is  only  necessary  if  a  stay  of  proceedings  Is 
desired  pending  the  review  of  a  judgment  or 
final  order.  Welton  v.  Betteeore.  17  Neb. 
399  (23  N.  W.  1). 

657.  (1891.)  Provisions  of  section  36, 
chapter  13.  Compiled  Statutes,  that  no  ap- 
peal bond  shall  be  required  of  a  city  Is  not 
tinconstltutiimal  as  being  ununiform  in  Its 
operation.  McCiay  v.  City  of  Lincoln,  32 
Neb.  412  (49  N.  W.  282). 

658.  (1896.)    The  constitutional  right  of 


appeal  does*not  prevent  the  legislature  from 
requiring  the  appellant  to  give  an  appeal 
bond.  School  District  v.  Trover,  43  Neb. 
524  (61  N.  W.  720). 

659.  (1897.)  While  a  supersedeas  bond 
is  not  essential  to  obtain  a  review  of  a  de- 
cree Id  an  equity  cause,  such  bond  Is  in- 
dispensable to  a  stay  of  the  enforcement  of 
such  decree  pending  the  review.  Creighton 
V.  Keith,  50  Neb.  810  (70  N.  W.  406). 

Amount  or  penalty. 

660.  (1879.)  Upon  the  confirmation  of 
the  sale  of  certain  real  estate  under  a  de- 
cree of  foreclosure,  and  an  order  awarding 
execution  for  the  deficiency  amounting  to 
$9,944.33,  the  case  comes  within  the  pro- 
visions of  the  third  subdivision  of  the  third 
section  of  the  act  In  relation  to  appeals  In 

*  actions  In  equity,  and  that  the  amount  of 
the  supersedeas  bond  was  discretionary  with 
the  court.   State  Bank  v.  Green,  8  Neb.  297. 

661.  (1896.)  The  penalty  of  a  superse- 
deas bond  for  appeal  from  a  decree  awarding 
alimony  must  be  double  the  amount  of  the 
decree,  and  the  bond  must  be  conditioned 
according  to  subdivision  1,  section  677,  of 
the  code.  Btate,  ex  rel.  Walton,  v.  Cornish. 
48  Neb.  614  (67  N.  W.  481). 

662.  ( 1899.)  An  appeal  undertaking  must 
be  In  double  the  amount  of  the  judgment 
and  costs.  Deere,  Wells  d  Co.  v.  Hodgea,  5» 
Neb.  288  (80  N.  W.  897). 

Fixing  of  amonnt. 

663.  (1886.)  Where  a  writ  of  ma&damus 
has  been  granted  against  a  street  railway 
company  to  compel  it  to  rnn  cars  over  a  cer- 
tain line.  In  an  appeal  by  the  company,  there 
is  no  statutory  provision  requlrtng  the  dis- 
trict court  to  fix  the  amount  of  the  super- 
sedeas bond.  State,  ex  rel.  Omaha  Horse  R. 
Co.,  V.  The  Judges,  19  Neb.  149  (26  N.  W. 
723). 

664.  (1896.)  Neither  the  district  court, 
nor  the  Judge  thereof,  has  the  power  to  fix 
the  amount  of  the  penalty  of  the  bonA  to  be 
given  on  appeal  from  a  decree  awarding  all- 
money  since  the  amount  Is  prescriued  by 
statute.  State,  ex  rel.  Walton,  v.  Cornish, 
48  Neb.  614  (67  N.  W.  481). 

665.  (1900.)  Mandamus  will  He  In  a 
proper  case  to  compel  hxlng  the  amount  ot 
the  penalty  of  a  supersedeas  bond  to  be 
given  on  appeal  from  an  order  confirming  a 
sale  of  real  estate,  fftate.  ex  ret.  German 
Savings  Bank,  v.  Fawcett,  60  Neb.  393  (83 
N.  W.  176). 
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Snxetlaa. 

666.  (1883.)  Although  a  bond  on  appeal 
contains  but  one  rarety.  It  will  be  enfficloit 
uuleas  obleeted  to  on  that  ground.  Oasey 
V.  Peebles,  13  Neb.  7  (12  K  W.  840). 

667.  (1898.)  A  practicing  attorney  Is 
not  a  proper  surety  on  an  appeal  undertak- 
ing, but  If  he  execute  the  same,  the  bond  is 
not  thereby  rendned  Invalid.  Oha*e  v. 
Omaha  Loan  A  TnMt  Co.,  S6  Neb.  368  (76 
N.  W.  896). 

668.  (1907.)  The  word  "Caahler^  ap- 
pended to  the  signature  of  a  surety  on  an 
appeal  bond  Is  merely  tfeccriptto  persons 
Uorihrup  v.  BathrMc,  78  Neb.  62  (110  N.  W. 
658). 

Executifm. 

669.  (1883.)  In  an  appeal  In  a  contested 
election  suit  It  Is  error  to  dlsmles  because 
the  appeal  bond  was  not  signed  by  the  ap- 
pellant CTarfe  V.  Btrwg^  14  Neb.  229  (16 
N.  W.  236). 

Time  for  fninishlngr* 

670.  (1899.)  Where  the  time  for  fur- 
nishing an  appeal  bond  on  the  tenth  day 
from  the  date  of  the  Judgment  expires  on  a 
Sunday,  ordinarily  the  approval  may  be  of 
the  following  day,  or  Monday.  Deere,  Wells 
<£  Co.  V.  Hodges,  69  Neb.  288  (80  N.  W.  897). 

Ainmd&ient. 

671.  (1873.)    Steps  taken  by  filing  an 

appeal  bond  to  obtain  a  review  of  an  award 
made  by  appraisers,  of  damages  on  account 
of  the  laying  out  of  a  public  highway,  la  a 
proceeding  in  an  action,  and  clearly  within 
the  statutory  meaning  of  that  term;  and  It 
snch  bond  be  found  to  be  defective  it  may 
be  amended  In  the  appellate  court,  by  eon- 
sent  of  sureties,  or  a  new  bond  may  be  filed. 
O'Shea  V.  Washitiffton  County,  3  Neb.  118. 

672.  (1882.)  Where  the  statute  requires 
two  sureties  upon  a  bond  for  an  appeal,  and 
a  bond  containing  but  one  Is  duly  approved, 
it  Is  not  void,  but  may  he  amended.  Casejf 
V.  Peebles,  13  Neb.  7  (12  N.  W.  840). 

673.  (1886.)  The  filing  of  a  supersedeas 
bond  is  a  proceeding  within  the  meaning  of 
section  144  of  the  civil  code,  and  may  be 
amended.  Btate,  em  reh  Lucas,  v.  Theile,  19 
Neb.  220  (27  N.  W.  109). 

674.  (1892.)  The  appeal  of  a  taxpayer 
from  the  allowance  of  a  claim  against  a 
county  will  not  be  dismissed  on  account  of 
informalities  or  omissions  in  the  undertak- 
ing, but  an  opportunity  will  be  given  to  file 
a  proiter  bond  in  the  district  court  Rube 


V.  Cedar  County,  88  Neb.  896  (53  N.  V. 
1009). 

676.  (1899.)  It  llie  appeal  undertafcliig 
is  insufficient  In  amount,  it  may  be  amend- 
ed. Deere,  WelU  d  Co.  v.  Hodges,  59  Neh 
288  (80  N.  W.  897). 

676.  (1905.)  It  iB  not  error  for  the  dis- 
trict court  to  allow  an  appellant  to  file  an 
amended  appeal  bond  within  a  specified 
time,  to  take  the  place  of  a  bond  irregular 
and  defective  in  form.  McQinnis  v.  H.  K. 
Johnson  Co.,  74  Neb.  356  (104  N.  W.  869). 

Bffeet  of  insnffldency. 

677.  (1898.)  A  county  judge  has  no  au- 
thority to  eliminate  from  the  hies  an  ap- 
peal undertaking  which  he  has  approved,  be- 
cause the  bond  was  signed  by  a  practicing 
attorney.  Chase  v.  Omaha  Loan  4  Tru$t  Co., 
66  Neb.  358  (76  N.  W.  896). 

678.  (1898.)  When  an  Insufficient  ap- 
peal bond  is  filed,  the  appropriate  practice 
is  to  move  in  the  appellate  court  for  an  or- 
der requiring  a  renewal  of  the  bond  by  s 
Ume  to  be  designated  by  the  court,  and  In 
deisult  thereof  that  the  appeal  be  dismissed. 
Chase  V.  Omaha  Loan  d  Trust  Co.,  56  N^ 
358  (76  N.  W.  896). 

D.  Notice  of  Appeal,  and  Summons. 
Necessity  and  sufficiency  of  notice. 

679.  (1871.)  If  notice  of  appeal  from  a 
Judgment  be  served  upon  the  successful 
party  and  the  clerk  not  until  thirty  days 
have  expired  from  the  rendition  of  the  Judg- 
ment, they  are  ineffectual  to  give  the  su- 
preme court  jurisdiction.  Redgrave  v.  Bap- 
tist Church,  1  Neb.  345. 

680.  (1879.)  The  right  to  appeal  in 
equity  cases  is  r^ulated  entirely  by  statute. 
No  notice  Is  necessary  by  the  appellant  on 
taking  the  appeal  other  than  that  derived 
from  ftling  the  supersedeas  bond.  The  ap- 
pellant has  six  months  from  the  date  of  the 
rendition  of  the  Judgment,  order,  or  decree. 
In  which  to  file  the  transcript  In  the  su- 
preme court  State  Bank  v.  Green,  8  Neb. 
297. 

681.  (1890.)   Notice  of  appeal  is  not  nec- 
essary in  order  to  confer  Jurisdiction  on  su- 
preme court   Schttj/ler  v.  Hanna.  28  Neb. 
601  (44  N.  W.  731;  11  L.  R.  A.  321). 
Necessity  of  summons. 

682.  (1879.)  A  proceeding  in  error  is 
not  to  be  deemed  "commenced"  within  the 
meaning  of  section  S92  of  the  code  of  civil 
procedure,  when  personal  service  can  be  ob- 
tained, until  a  summons  is  Issued  which 
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ihill  be  duly  flerred.  as  the  statute  directs. 
Benii  V.  Rof/ert.  8  Neb.  149. 

683.  (1880.)  Where  a  party  files  a  peti- 
tion in  error  in  the  supreme  court,  he  must 
request  tlie  clerk  either  orally  or  in  writing 
to  issue  summons  to  error  thereon.  Rogers 
v-Btdick,  10  Neb.  332  (6  N.  W.  413). 

684.  (1888.)  Jurisdiction  la  acquired 
only  by  the  issuance  a-nd  service  of  sum- 
mons in  error  or  general  appearance  of  de- 
tendant  In  error.  WUep  v.  Neal,  24  Neb. 
HI  (37  N.  W.  926). 

Time  tat  iBsoance  of  summons. 

685.  (1880.)  A  summons  In  error  must 
lie  iasned  wUhln  one  year  from  the  date  ot 
the  Jud«ment  or  final  order  aought  to  he  re- 
Tiewed,  although  it  may  be  served  after- 
vardB.  Rogen  v.  Redick,  10  Neb.  332  (6 
1I.W.  418). 

Authority  to  serve. 

686.  (1882.)  Where  a  summons  in  error 
li  directed  to  the  sheriff  of  a  particular 
«unty,  It  cannot  be  served  by  a  private  per- 
son unless  appointed  for  that  purpose  by 
mch  Bherifl.  RepuUican  V.  R.  CO.  v.  Bayer, 
13  Neb.  280  (13  N.  W.  404). 

687.  (1882.)  A  court  or  Judge  may,  for 
cause  aliown.  appoint  a  person  to  serve  a 
pwticnlar  process,  but  a  Justice  of  the  peace 
liaB  no  authority  to  appoint  a  person  to 
eerve  a  summons  issued  out  of  the  supreme 
court  Republican  T.  R.  Co,  v.  Bayre,  13 
Neb.  280  (13  N.  W.  404). 

Snfflciency  of  service. 

688.  (1888).  Service  of  summons  in  er- 
nr  npon  attorney  of  record  In  court  below 
snncient  to  give  court  Jurisdiction,  although 
attorney  may  not  appear  In  the  supreme 
conrt  Kinney  v.  Bickox,  24  Neb.  167  (38 
K  W.  816). 

68».  (1889.)  Where  there  are  two  attor- 
ney of  record  who  appear  for  one  of  the 
ptrtiee  on  the  trial  of  a  cause,  the  service 
of  a  Bnmmons  in  error  on  one  of  such  attor- 
neys will  be  sufficient.  Comstoek  v.  Cole, 
28  Neb.  470  (44  N.  W.  487). 

690.  (1890.)  It  Is  not  necessary  that  a 
sommons  in  error  should  be  swved  within 
ene  year  from  the  date  of  the  rendition  of 
the  Judgment  sought  to  be  reversed.  If  the 
anmmoDB  that  Is  served  is  issued  within  the 
year  It  is  sufficient.  HendHckson  v.  BullU 
tan,  28  Neb.  790  (44  N.  W.  1135). 

(91.  (1902.)  A  summons  in  error  may 
properly  be  served  upon  the  attorn^  of  rec- 


ord in  the  trial  court  !n  the  original  case, 
though  at  the  time  of  such  service  the  de- 
fendant in  error  should  be  dead.  Linfc  v. 
Reeve*.  63  Neb.  424  (88  N.  W.  670). 

 PubUcatlon. 

692.  (1882.)  When  a  petition  in  error  is 
filed  In  the  supreme  court,  and  it  is  neces- 
sary to  obtain  service  upon  the  defendant  in 
error  by  publication,  such  publicaUon  must 
he  made  four  successive  weeks  In  a  news- 
paper published  Id  the  county,  in  which  the 
petition  is  filed.  Flint  v.  Ourrell,  12  Neb. 
341  (11  N.  W.  431). 

Effect  of  failure  to  serve. 

693.  (1905.)  An  attorney  for  a  plaintiff 
In  error  proceedings  may  presume  that  an 
ofllcer  has  properly  served  summons  placed 
In  his  hands  for  that  purpose,  and  he  is  not 
guilty  of  negligence  in  falling  to  further  In- 
vestigate the  manner  of  service  In  the  ab- 
sence of  circumstances  suggesting  a  doubt 
as  to  Its  validity.  Parker  v.  Parker,  73  Neb. 
4  (102  N.  W.  85). 

694.  (1905.)  When  summons  In  error 
from  the  supreme  court  Is  duly  issued  and 
placed  in  the  hands  of  the  proper  officer  for 
service,  who  informs  the  plaintiff's  attorney 
upon  Inquiry  that  he  has  served  the  same, 
and  the  clerk  of  the  supreme  court  also  in- 
forms plaintiff's  attorney  that  the  summons 
has  been  served  and  returned,  the  plaintiff's 
attorney  may  rely  ujmn  the  presumption 
that  the  officer  has  dtfne  his  duty.  He  Is 
not  guilty  of  negligence  in  falling  to  further 
Investigate  the  manner  of  the  service,  there 
being  no  circnmstanoes  tending  to  suggest 
a  doubt  as  to  its  validity.  Parker  v.  Parker, 
73  Neb.  4  (102  N.  W.  86). 

Waiver  of  summons  or  defects  therein. 

695.  (1890.)  Oral  agreements  of  attor- 
neys in  regard  to  a  case — as  that  the  attor- 
ney for  the  defendant  will  waive  the  Issuing 
and  service  of  a  summons  In  error — if  made 
out  of  court  will  not  l>e  enforced,  as  they 
lack  the  certainty  necessary  to  Justify  action 
thereon  by  the  court,  while  agreements.  If 
made  publicly  in  open  court,  or  in  writing 
duly  signed,  will  be  sustained.  Haylen  v. 
Misiouri  P.  R.  Co.,  28  Neb.  660  (44  N.  W. 
878). 

696.  (1905.)  A  motion  to  dismiss  a  pe- 
tition in  error  because  of  failure  to  file  a 
motion  for  a  new  trial  In  the  lower  court  is 
a  waiver  of  objections  to  the  sufflciency  of 
the  summons  in  error.  Sfate,  ex  rel,  Gard- 
ner, V.  Bhrader,  73  Neb.  618  (103  N.  W.  276). 
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Authority  of  attorney. 

697.  (1871.)  An  attorney  of  record  in  a 
cause  hi  the  district  court,  may,  when  the 
cause  is  removed  into  the  supreme  court, 
enter  therein  the  voluntary  appearance  of 
his  clients,  without  the  Issue  or  service  of 
summons  in  error.  McDonald  v.  Pennia- 
ton,  1  Neb.  324. 

698.  (1889.)  Waiver  of  service,  by  one 
of  the  two  attorneys  or  record  for  the  party, 
will  be  suflQclent.  Contstock  v.  Cole,  28  Neb. 
470  (44  N.  W.  487). 

699.  (1903.)  A  county  attorney  has  au- 
thority to  waive  Issuance  and  service  of 
summons  in  error  in  a  case  against  a  county 
in  which  he  has  appeared  for  It  at  the  trial. 
Dakota  County  v.  Bartlett,  67  Neb.  62  (93 
N.  W.  192). 

700.  (1903.)  Seeley  obtained  a  Judg- 
ment in  the  district  court,  and  after  his 
death  a  petition  in  error  making  Seeley  the 
sole  party  defendant  was  filed  and  attorneys 
who  were  attorneys  of  record  for  Seeley  In 
the  district  court,  filed  with  said  petition  in 
error  a  written  statement,  signed  by  them, 
as  attorneys  for  Seel^,  purporting  to  waive 
tiie  issuing  of  summons  in  error  and  to  en- 
ter the  voluntary  appearance  of  Seeley  In 
the  supreme  court.  Held,  That  the  supreme 
court  acquired  no  Jurisdiction.  Ritchey  v. 
seeley,  68  Neb.  127  (97  N.  W.  818). 

701.  (1905.)  Where  a  person  obtains  a 
Judgment  in  the  district  court,  and  after  bis 
death  error  proceedings  are  begun  seelting 
to  reverse  the  same,  an  acceptance  of  service 
of  summons  In  error  by  his  attorneys  of  rec- 
ord In  the  district  court  Is  not  sufficient  to 
give  the  supreme  court  Jurisdiction  of  the 
error  proceedings.  Omaha  Nat.  Bank  v. 
Robinson,  73  Neb.  351  (102  N,  W.  613;  104 
N.  W.  1070). 

E.  Appearance. 
As  waiver  of  summons  in  error,  see  ante, 
SS  695,  696. 

Xfleet  of  appearance. 

702.  (1889.)  Where  a  transcript  and  pe- 
tition In  error  are  filed  in  the  supreme  court 
within  a  year  from  the  date  of  the  rendi- 
tion of  the  Judgment,  and  the  adverse  party 
voluntarily  enters  an  appearance  therein, 
after  the  expiration  of  the  year,  the  case 
will  not  be  dismissed  for  want  of  Jurisdic* 
tlon.  Lloyd  V,  Reynolds,  26  Neb.  63  (41  N. 
W.^  1072). 

VII.  EFFECT  OF  TBANSFEB  OF  CAUSE, 
OB  PROCEEDINOS  THEBEFOB. 
■Appeal  as  waiver  of  new  trial,  see  New 
Trial,  I  U. 


Jurisdietloii  acqnired  1)y  appellate  eooit. 
— —  Over  person  of  appellant  or  plaintiff 

in  error. 

703.  An  appeal  from  a  judgment  of  the 
county  court  In  a  personal  action,  gives  the 
appellate  court  Jurisdiction  of  appellant  re- 
gardless of  whether  the  lower  court  had  ac- 
quired jurisdiction  over  him  or  not  (1883) 
Pearson  v.  Kansas  Mfg.  Co.,  14  Neb.  211  ( 14 
N.  W.  346);  (1883)  Brondberg  v.  Babbott, 
14  Neb.  517  (16  N.  W.  845).  [Overruled.  39 
Neb.  168;  64  Neb.  437;  5  Unof.  36.] 

704.  (1883.)  A  party  taking  an  appeal 
from,  or  filing  a  petition  in  error  to,  the  dis- 
trict court  thereby  submits  himself  to  tbe 
Jurisdiction  of  said  court,  and  waives  any 
errors  which  have  Intervened  In  the  service 
or  return  of  process  necessary  to  bring  him 
within  such  jurisdiction.  Bhawang  v.  Love, 
16  Neb.  l42  (17  N.  W.  264).  [Overruled.  39 
Neb.  158;  64  Neb.  437;  and  In  part,  17  Neb. 
660;  6  Unof.  36.] 

705.  (1885.)  By  bringing  a  cause  to  the 
supreme  court  on  error,  a  defendant  in  the 
court  below  waives  all  questions  of  the 
jurisdiction  of  such  court  over  his  person. 
Hurford  V.  Baker,  17  Neb.  443  (23  N.  W. 
339).  [Overruled.  17  Neb.  B60;  39  Neb. 
158;.  64  Neb.  434.) 

706.  (1885.)  A  defendant  who  resides 
in  a  different  county  from  that  In  which  the 
action  is  brought,  and  denies  the  Jurlsdie- 
tion  of  the  court  over  his  person,  should 
have  the  ruling  of  the  court'  on  his  objecUon 
thereto  reviewed  on  error  and  not  by  appeal. 
By  appealing  he  enters  a  general  appea^ 
ance.  Dunn  v.  Hainee,  17  Neb.  660  (23  N. 
W.  501). 

707.  (1888.)  Where  a  decree  entered  by 
agreement,  in  a  foreclosure  proceeding,  find- 
ing a  portion  of  the  land  covered  by  the 
mortgage,  owned  by  one  of  the  defendants, 
was  nqt  subject  to  the  mortgage,  was,  more 
than  a  year  after  its  entry,  set  aside  by 
agreement  of  all  lurties  except  said  defend- 
ant, and  a  new  decree  entered  which  was 
void  as  to  such  defendant  for  want  of  no- 
tice, and  another  party  appealed  from  the 
second  decree  but  no  notice  thereof  was 
given  to  said  defendant,  and  she  made  no 
appearance  In  the  supreme  court,  haTlng 
no  knowledge  of  the  last  decree  by  the  dis- 
trict court,  nor  of  the  appeal  therefrom  to 
the  supreme  court,  the  supreme  court  ac- 
quired no  jurlsdlctloif  over  her,  and  could 
make  no  decree  prejudicially  affecting  her 
rights.  Blake  v.  McMurtry,  26  Neb.  290  (41 
N.  W.  172). 


Digitized  by 


1708 


APPEAL  AND  ERROR. 


S780a 


708.  (1894.)  When  the  district  court  haa 
not  otherwise  obtained  Jurisdiction  of  the 
persoD  of  a  defendant,  he  does  not  submit 
himself  to  its  jurisdiction  by  appealing  or 
prosecuting  error  to  this  court;  and  the  case 
of  Shawaf^  v.  Love,  15  Neb.  142,  holding 
the  contrary  doctrine.  Is  overruled,  as  In 
contraTentlon  of  the  provlslona  of  section 
24,  article  1,  of  the  constitution  of  thia 
state.  Hurlburt  v.  Palmer,  39  Neb.  168  (67 
N.  W.  1019). 

709.  (1898.)  Objeetlona  to  JurisdlcUon 
of  the  iwrson,  not  appearing  on  the  face  of 
the  record,  may  be  raised  by  answer,  and 
the  prosecution  of  appeal  or  error  is  not 
a  waiver  of  such  jurisdictional  defense. 
JToyer  v.  HeUtm,  64  Neb.  434  (74  N.  W.  841). 

 Over  subject-matter. 

710.  (1883.)  Want  of  Jurisdiction  of  the 
subject-matter  cannot  be  waived  by  consent 
of  the  parties,  ana  an  appeal  from  the  Judg- 
ment In  audi  a  case  confera  no  Jurisdiction 
on  the  appellate  court  BrondlteTO  v.  Bah- 
&o».  14  Neb.  517  (16  N.  W.  846);  (1895) 
Keethan  v.  State,  46  Neb.  156  (64  N.  W. 
695);  (1896)  Sternberg  v.  State,  ex  rel.  Kel- 
Icr,  48  Neb.  299  (48  N.  W.  299);  (1897)  An- 
derton  V.  Story,  53  Neb.  269  (73  N.  W.  735). 

711.  (1900.)  The  supreme  court  has  ju- 
risdiction to  review  by  proceeding  in  error 
a  Judgment  rendered  by  the  district  court 
without  Jurisdiction  of  the  subject-matter. 
ArtMtrong  v.  Mayer,  60  Neb.  423  (83  N.  W. 
401). 

712.  (1906.)  During  the  pendency  of  an 
appeal  from  a  Judgment  of  the  district  court 
couflrmlng  a  Judicial  sale,  the  supreme  court 
Is  vested  with  jurisdiction  to  entertain  an 
ai^Ucatlon  to  redeem  and  to  determine  the 
amount  of  redemption  money  required  for 
that  purpose,  and  where  such  jurisdiction 
is  exercised  the  adjudication  of  the  appellate 
court  incident  thereto  becomes  re«  judicata. 
Thesing  v.  Westergren,  75  Neb.  387  (106  N. 
W.  438). 

Vm.  SXrPEBSEDEAS  OB  STAT  OF  PBO- 
CEEDIHQB. 

Allowance  of  supersedeas  bond  in  man- 
damus, see  Mandamus,  313-315. 

jud^ents  i^t^  may  be  superseded. 

713.  (1896.)  An  order  appotatlng  a  re- 
ceiver pendente  lite  cannot  be  superseded 
as  a  matter  of  right  during  the  pendency  of 
an  appeal  therefrom  to  the  supreme  court. 
State,  ex  rel  Heimetmant  v.  Stull,  49  Neb. 
739  (  69  N.  W.  101). 


714.  (1905.)  An  order  granting  a  writ 
of  assistance  In  a  foreclosure  suit,  after  de- 
cree, sale,  conflnnation  thereof  and  the  exe- 
cution of  a  sherifTs  deed,  directing  the 
sheriff  to  put  the  purchaser  In  possession  of 
the  premises.  Is  a  final  order  and  is  appeal- 
able; but  is  not  such  an  order,  within  the 
meaning  of  the  third  subdivision  of  section 
677  of  the  code,  as  may  be  superseded  by 
giving  the  waste  bond  therein  provided  for. 
Escritt  V.  Michaeleon,  73  Neb.  640  (106  N. 
W.  1016). 

Operation  of  appeal  or  writ  of  erjw  in 
general. 

716.  (1896.)  An  appeal  does  not  operate 
as  a  supersedeas  except  aa  provided  by  stat^ 
ute.  Home  Fire  Ina.  Co.  v.  Dutcher,  48  Neb. 
755  (67  N.  W.  766). 

716.  (1900.)  An  appeal  does  not  operate 
as  a  stay  proceeding  unless  the  appellant 
should  execute  a  supersedeas  bond  within 
twenty  days  from  the  entry  of  such  decree, 
conditioned  as  required  by  section  677  of  the 
code.  Dovey  v.  McCuUough,  60  Neb.  376  (83 
N.  W.  171). 

717.  (1897.)  A  supersedeas  bond  Is  not 
essential  to  a  review  of  a  final  order,  but  Is 
indispensable  to  a  stay  of  proceedings  pend* 
ing  review.  State,  ex  rel.  Morrittey,  v.  Ram- 
»ey,  60  Neb.  166  (69  N.  W.  768). 

718.  (1897.)  While  a  supersedeas  bond 
is  not  essential  to-  obtain  a  review  of  a  de- 
cree in  an  equity  cause,  such  bond  Is  indls- 
{lensable  to  a  stay  of  the  enforcement  of 
Buch  decree  pending  the  review.  Creighton 
V.  Keith,  60  Neb.  810  (70  N.  W.  406). 

719.  (1902.)  By  the  perfecting  an  appeal 
in  a  suit  In  equity  the  parties  are  placed  in 
the  same  situation,  and  their  rights  are  the 
same,  as  they  were  at  the  time  of  the  com- 
mencement of  the  action.  Riley  Bros.  Co. 
«.  Melia,  3  Unof.  666  (92  N.  W.  913). 

720.  (1904.)  When  a  decree  In  equity 
requires  the  plaintiff  to  deposit  money  or 
securities  in  court  as  conditions  precedent 
to  enforcing  the  decree  i^lnst  the  defend- 
ant, and  defendant,  within  the  time  limited 
for  making  such  deposit,  appmls  from  said 
decree  and  supersedes  the  same,  the  time 
allowed  for  making  the  deposit  Is  thereby, 
extended  until  a  like  time  after  the  decree 
twrcomes  again  enforceable.  Ruzicka  v.  So- 
tovy,  72  Neb.  589  (101  N.  W.  328). 

Pixing  conditions  of  bond. 

720a.  (1902.)  'In  cases  not  within  the 
purview  of  section  677  of  the  code  of  civil 
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procedure,  but  la  which  the  court  has 
allowed  a  supersedeas,  the  district  court 
should  fix  not  only  the  amount  of  the  su- 
persedeas bond  but  the  conditions  thereof; 
and  IE  it  does  not,  the  party  seeking  a  super- 
sedeas should  proceed  in  the  appropriate 
manner  to  obtain  an  order  fixing  such  con- 
ditions. Cordon  V.  Jaiuen,  66  Neb.  423  (91 
N.  W.  398). 

720&.  (1903.)  If  the  district  court  fails 
to  fix  the  conditions  of  the  supersedeas  bond, 
application  should  be  made  for  a  further  or- 
der, and  there  Is  no  supersedeas  until  the 

terms  of  the  bond  are  determined  by  the 
court  and  the  required  bond  is  given.  State, 
ex  rel.  Baker,  v.  Baxter,  4  Unof.  869  (96  N. 
W.  647). 

Operation  of  supersedeas  bond. 

721.  (1879.)  Where  a  proper  auperae- 
deas  bond  is  filed  and  approved,  no  execu- 
tion can  issue  on  the  Judgment  until  the 
bond  is  set  aside,  modified,  or  the  appellant 
fails  to  perfect  his  appeal.  State  Banlc  v. 
Oreen,  8  Neb.  297. 

722.  (1894.)  Where  an  order  Is  made 
discharging  an  attachment,  the  filing  of  a 
petition  in  error  and  the  filing  and  approval 
of  a  supersedeas  bond  within  the  time  fixed 
by  the  court,  not  to  exceed  twenty  days, 
operate  to  continue  the  lien  of  the  attach- 
ment in  force  pending  error  proceedings. 
The  Issuance  of  a  summons  In  error  within 
that  time  Is  not  necessary  for  that  purpose. 
McDonald  V.  Bowman,  40  Neb.  269  (68  N. 
W.  704). 

723.  (1894.)  Filing  approved  superse- 
deas bond  below  and  petition  in  error  In 
supreme  court  does  not  suspend  an  order  of 
the  district  court  recalling  an  order  of  sale 
and  permitting  defendant  to  file  stay  after 
twenty  days  from  rendition  of  decree  of 
foreclosure.  State,  ex  rel.  Harris,  v.  Lc^in^ 
40  Neb.  441  (68  N.  W.  936). 

723a.  (1897.)  A  proper  supersedeas  bond 
executed,  filed,  and  approved  In  one  cause 
will  not  act  as  a  supersedeas  of  a  decree 

subsequently  rendered  In  another  action  be- 
tween the  same  parties.  State,  ex  rel.  Mor- 
rissey,  v.  Ramsey,  SO  Neb.  166  (69  N.  W. 
758). 

724.  (1898.)  A  bond  executed  in  accord- 
ance with  the  third  clause  of  section  677  of 
the  code  of  civil  procedure,  conditioned  that 
the  appellants  will  prosecute  an  appeal  with- 
out delay  and  during  Its  pendency  not  com- 
mit, or  suffer  to  be  committed,  any  waste 


upon  the  premises  Involved  In  the  action, 
will  not  supersede  an  order  appointing  a  re- 
ceiver for  said  premises.   Lowe  v.  Riley,  57 

Neb.  252  (77  N.  W.  758). 

725.  (1902.)  The  perfecting  of  an  ap- 
peal to  the  supreme  court  from  a  decree  of 
the  district  court  in  a  suit  in  equity,  to- 
gether with  the  filing  and  approval  of  a 
supersedeas  bond,  operates  to  suspend  euch 
decree,  and  the  case  is  thereupon  peodli^ 
here  for  trial  de  novo.  Riley  Bros.  Co.  v. 
Melia,  3  Unof.  666  (92  N.  W.  913). 

726a.  (1903.)  The  filing  and  approval 
of  a  supersedeas  bond  In  an  error  proceed- 
ing from  a  judgment  of  the  district  court 
suspends  the  Hen  of  the  Judgment,  which  is 
a  mere  Incident  thereto;  and  the  running 
of  the  statute  of  llmltattons  against  the  lien 
of  such  Judgment  Is  suspended  during  the 
pendency  of  such  error  proceedings  In  Uie 
supreme  court  Ebel  v.  Btriitffer,  4  Unof.  43 
(98  N.  W.  142). 

726.  (1905.)  An  appeal  and  supersedeas 
operates  to  deprive  the  purchasers  of  prop- 
erty at  execution  sale  of  the  use  of  the  prem- 
ises after  the  interest  on  his  claim  ceased. 
WesterfielA  v.  South  Omaha  Loan  d  Bldff. 
Ass'n,  76  Neb.  58  (107  N.  W.  1010). 

726a.  (1904.)  A  supersedeas  is  a  statu- 
tory remedy,  and  if  not  given  within  the 

time  limited  by  statute,  the  right  to  such 
remedy  Is  lost,  and  if  given  thereafter,  fs 
ineffective.  Whitaker  v.  McBHde,  6  Unoi. 
411  (98  N.  W.  877). 

—  Sufflcienoy  of  bond. 

726d.  (1896.)  A  supersedeas  undertak- 
ing executed  by  several  sureties,  but  one  of 
whom  resides  In  the  county  in  which  such 
undertaking  is  required,  the  others  being 
residents  of  a  different  county  in  this  state, 
should  not  be  rejected  on  the  ground  that 
the  resident  surety  lacks  the  necessary  prop- 
erty auallflcatlons,  provided  his  co-sureties 
possess  all  of  the  auallflcatlons  prescribed 
by  law,  and  the  undertaking  In  other  re- 
spects satisfies  the  requirements  of  the  stat- 
ute. State,  ex  rel.  Lion  Ins.  Co.,  v.  Baker, 
46  Neb.  89  (6S  N.  W.  139). 

727.  (1895.)  An  appeal  bond  In  an  ac- 
tion for  Injunction  which  omits  a  material 
condition  prescribed  by  law  Is  insufficient 
and  will  not  operate  to  supersede  a  decree 
of  the  district  court  dissolving  an  order  of 
Injunction  and  continue  the  order  in  force 
during  the  pendency  of  the  appeal  to  the 
supreme  court  O'Chandler  v.  Btate,  46  Neb. 
10  (64  N.  W.  373). 
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7270.    (1S97.)    A  bond,  though  filed  and 
approved,  will  not  operate  as  a  supersedeas 
OLless  tt  contains  the  conditions  prescribed 
law.  State,  ex  rel.  Uorrittej/,  v.  Aam«ey, 
5C  Neb.  16S  (69  N.  W.  7S8). 

727&.  (1901.)  A  supersedeas  bond  not 
Mndltioned  as  required  by  statute  Is  insuffi* 
dent  to  prevent  the  enforcement  of  the 
judgment  or  decree  it  was  given  to  super- 
sede. OiUeapte  v.  Moraman,  2  Unof.  162  (96 
N.  W.  1127). 

72S.  (1902.)  In  an  error  proceeding 
from  a  decree  of  the  district  conrt  foreclos- 
ing a  real  estate  mortgage  an  ondertaktns 
which  does  tiot  provide  for  the  payment  of 
"the  value  of  the  use  and  occupation  of  the 
property"  is  not  effective  as  a  supersedeas. 
CoIHm  ff.  Brown,  64  Neb.  178  (89  N.  W. 
7S4). 

729.  (1905.)  The  statute,  prior  to  the 
recent  amendment,  allowed  the  supersedeas 
of  a  decree  confirming  a  sale  upon  the  fore- 
closure of  mortgage  by  giving  a  waste  and 
cost  bond  only,  a&d  toe  purchaser  at  such 
sale  could  not  recover  for  the  use  of  the 
premises  while  the  order  of  conflrmation 
was  so  superseded,  pending  an  appeal,  even 
though  the  appeal  was  voluntarily  dismissed 
\j  the  appellant  Wetterfield  v.  South  Omaha 
Loan  (E  Bldg.  AWn,  76  Nob.  68  (107  N.  W. 
1010). 

I^oaliflcations  of  sureties. 

729a.  (1895.)  The  only  Qualifications 
prescribed  by  the  cItII  code  for  sureties  on 
imdertaklngs  therein  authorized  are  those 

mentioned  In  section  898,  viz.,  that  such 
sureties  must  be  residents  of  this  state, 
worth  double  the  sum  to  be  secured  beyond 
the  amount  of  their  debts,  and  have  prop- 
erty liable  to  execution  In  this  state  equal  to 
the  sum  to  be  aecnred.  State,  ex  rel.  Lion 
Ina.  CO..  V.  Baker,  45  Neb.  89  (63  N.  189). 

Additional  or  new  security. 

730.  (1894.)  Where  It  is  shown  that  a 
supersedeas  bond  IB  entirely  inadequate  tn 

amount,  a  sufficient  bond  may  be  required 
of  the  appellant  as  a  condition  necessary  to 
the  coniinnance  of  a  stay  of  proceedings. 
Tulkyt  V,  Keller,  42  Neb.  788  (60  N.  W. 
1016). 

Approval  of  bond. 

730a.  (1897.)  It  Is  the  duty  of  the  clerk 
«f  the  district  cowt  to  determine  i^ether 
the  sureties  on  a  supersedeas  tKmd,  when 
the  same  is  duly  tendered,  are  financially 
mponsible  for  the  amount  of  the  poialty  of 


such  bond;  and,  If  the  clerk  so  finds.  It 
is  his  duty  to  approve  and  file  the  bond. 
State,  ex  rel.  Beard,  v.  Cook,  51  Neb.  822  (71 
N.  W.  733). 

Allowance  by  court. 

730&.  (1896.)  It  Is  within  the  power  of 
the  supreme  court  in  its  discretion,  after  ou- 
talnlng  Jurisdiction  of  a  case  by  appeal,  to 
allow  a  supersedeas  in  eases  not  provided 
for  by  statute,  and  upon  terms  which  the 
court  may  prescribe.  Home  Fire  Ina.  Oo.  v. 
Butcher,  48  Neb.  765  i67  N.  W.  766). 

730c.  (1S96.)  In  cases  where  the  statute 
makes  no  provision  for  a  supersedeas  as  a 
matter  of  right,  the  court  may  in  its  dis- 
cretion allow  a  supersedeas  upon  conditions 
which  it  may  affix  for  the  protection  of  the 
parties.  Borne  tfire  Ina.  Co.  t».  Dutcner,  48 
Neb.  755  (67  N.  W.  766). 

731.  (1897.)  In  such  cases  not  within 
the  statute  the  district  court  may,  In  its 
discretion,  allow  a  supersedeas  on  proper 
terms,  and  should  do  so  where  tte  appel- 
lant's rights  will  be  Jeopardized  if  the  order 
is  not  superseded,  ana  no  paity  will  be  in- 
jured beyond  the  protection  of  a  bond  by 
superseding  the  order.  Penn  Mutual  Life 
Ina.  Oo.  V.  Creighton  Theatre  BuHdUig  Oo.t 
61  Neb.  659  (71  N.  W.  197). 

732.  (1902.)   After  obtaining  jurisdiction 

of  a  cause  by  appeal,  the  supreme  court  may, 
in  its  discretion,  allow  a  superseaeas  in 
cases  not  provided  for  by  statute,  upon  such 
terms  as  it  may  prescribe.   Car«on  tr.  Jan-  ' 
ten,  65  Neb.  423  (91  N.  W.  398). 

732a.  (1902.)  In  cases  not  within  the 
purview  of  section  677  of  the  code  of  civil 
procedure,  the  district  court  may,  in  Its  dis- 
cretion, allow  a  supersedeas  upon  conditions 
vhleh  It  determines  to  be  proper  or  neces- 
sary for  the  protection  of  the  parties.  Car- 
aon  V.  Janaen,  65  Neb.  428  (91  N.  W.  398). 

733.  (1905.)  It  is  within  the  discretion 
of  the  district  court  to  determine  whether 
a  supersedeas  should  be  allowed.  But  this 
is  a  legal  discretion,  and  where  such  super- 
sedeas is  refused,  the  supreme  court  will.  In 
a  proper  case,  supersede  the  Judgment  of  the 
district  court  upon  proper  terms.  Prante  v. 
Lompe  74  Neb.  210  (104  N.  W.  1150). 

Proceeding  in  cause  npon  giving  security 
for  restitution. 

734.  (1898.)  A  ptolntltf  may  proceed  to 
enforce  his  Judgment  obtained  on  a  contract 
for  the  payment  of  money  only,  notwith- 
standing the  execution  by  the  defendant  of 
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a  sufficient  supersedeas  bond  as  required  by 
law  to  stay  proceedings  pending  a  review 
of  the  Judgment  In  the  appellate  court,  upon 
the  platutlfl  executing,  with  at  least  two  suf- 
ficient sureties,  the  undertaking  prescribed 
by  section  591  of  the  code  of  civil  procedure 
and  obtaining  leave  from  the  court  below, 
or  a  Judge  thereof  in  vacation,  to  enforce 
the  collection  of  the  Judgment.  BoOewiff  v. 
standard  Cattle  Co.,  56  Neb.  217  (76  N.  W. 
580). 

735.  (1898.)  Where  plaintiff  has  com- 
plied with  the  provisions  of  section  591  of 
said  code,  the  defendant  is  not  entitled  to 
an  order  restraining  the  enforcement  of  the 
Judgment  dnring  the  pendency  of  error  pro- 
ceedings to  review  such  Judgment.  Bode- 
wig  V.  Standard  Cattle  Co.  56  Neb.  217  (76 
N.  W.  680). 

IX.  BXCOBD  AHD  FBOCEESINGS  NOT 
IN  BBCOBD. 

Burden  of  showing  error  tn  the  record, 
see  pott,  a  1568-1678. 

Dismissal  for  defects  relating  to  record, 
see  post,  SS  1436-1444. 

Effect  of  filing,  as  election  to  proceed  by 
error  instead  of  appeal,  see  ante,  $8  48-49. 

Presumption  where  record  fails  to  show 
error,  see  pott,  H  1S60-1659. 

A.  Hattera  Which  Should  Be  Contained  in 
Becord. 

Necessity  of  bill  of  exceptions  to  bring 

matters  into  record,  see  post,  S  5  893-951. 

Tribunal  where  proceedings  were  had. 

736.  (1871.)  Tnmscripts  of  records  of 
proceedings  had  in  the  district  conrt,  when 
filed  in  the  supreme  coart  for  the  purpose  of 

reviewing  the  action  appearing  thereby,  must 
show  when  and  where  the  court  was  held. 
Us  term,  and  the  names  of  the  Judges  and 
other  officers  present,  and  be  duly  authenti- 
cated by  Its  clerk.  ilfcDonald  v.  Penniston, 
1  Neb.  324. 

737.  (1872.)  A  transcript  of  the  record 
of  the  proceedings  of  the  district  court  filed 
in  the  supreme  court  must  show  upon  its 
face  when,  where,  and  before  what  court 
proceedings  were  bad,  so  as  to  make  it  ap- 
pear that  they  were  before  a  court  known 
to  the  law,  held  at  a  time  and  place  author- 
ized by  law,  and  were  coram  judice.  Orr  v. 
Orr.  2  Neb.  170;  (1877)  Clark  v.  Wright,  6 
Neb.  413. 

Jurtadiction  of  lower  court. 

738.  (1901.)  The  records  of  Inferior 
courts  must  affirmatively  show  that  such 


courts  have  acted  within  the  scope  of  their 
authority.  Kuker  v.  Beindorff,  63  Neb.  91 
(88  N.  W.  190). 

739.  (1902.)  Ordinarily,  when  a  Judg- 
ment or  order  of  an  inferior  court  is  assailed 
on  the  ground  of  a  want  of  Jurisdiction, 
every  fact  essential  to  Jurisdiction  must 
affirmatively  appear;  but  such  rule  has  no 
application,  when  the  transcript  before  the 
reviewing  court  shows  on  its  face  tliat  the 
Jurisdictional  steps,  actually  taken,  are 
omitted  therefrom.  Biar<  v.  Myer»,  3  Unof. 
196  (91  N.  W.  673). 

Bulea  of  lower  court. 

740.  (1899.)  The  supreme  court  will  not 
take  judicial  notice  of  the  rules  of  practice 
of  the  district  court.  To  be  considered,  such 
rules  must  be  made  a  part  of  the  record. 
Dunn  V.  Bowvth,  59  Neb.  244  (80  N.  W. 
811). 

Docket  of  lower  court. 

741.  (1898.)    Entries    made    upon  the 

trial  docket  of  the  district  court  cannot  be. 
considered  on  review  for  the  purpose  of  as- 
cestalnlng  what  were  the  proceedings  in 
that  court   Barker  v.  State,  54  Neb.  53  (74 
N.  W.  427). 

Contents  of  record  on  former  appeal  or  in 
another  case. 

742.  (1894.)  A  bill  of  exceptions  most 
contain  all  the  evidence  upon  which  ques- 
tions of  fact  are  to  be  determined,  a  refer 
ence  In  such  bill  to  evidence  to  be  found  by 
reference  to  another  bill  filed  .in  an  inde- 
pendent case  not  being  sufficient  Lorce  v. 
RiUty.  41  Neb.  812  (60  N.  W.  96):  (1887) 
Tecumseh  Nat.  Bank  v.  Best,  60  Neb.  618 
(70  N.  W.  41). 

743.  (1896.)  The  jartles  cannot  by  stip- 
ulation make  the  bill  of  exceptions  settled 
and  allowed  In  another  case  the  record. 
State  Ins.  Co.  v.  Buckataff  Bros.  Mfg.  Co. 
47  Neb.  1  (66  N.  W.  27). 

744.  (1898.)  A  second  appeal  to  the 
supreme  court  Is  so  far  Independent  of  a 
former  appeal  that  pleadings  filed  in  the 
original  appeal  cannot  be  referred  to  In  that 
subsequently  taken,  tor  the  purpose  of  ascer- 
taining what  issues  had  been  originally 
joined  and  presumably  were  tried,  when 
there  was  entered  the  decree  sought  to  be 
reversed.  Calmelet  v.  Sichl,  64  Neb.  97  (74 
N.  W.  407). 

746.  (1898.)  Solely  by  stipulation,  a  bill 
of  exceptions  In  one  case  cannot  be  made 
a  part  of  the  record  of  another  case,  even 


Digitized 


1746 


APPEAL  AND  ERROR. 


§760 


though  the  two  cases  be  between  the  same 
parties.  Murphy  v.  Warren  &  Co.,  56  Neb. 
220  (75  N.  W.  575). 

Examination  of  juror. 

746.  (1888.)  Examination  of  Juror  on 
his  voir  dire  must  be  preMrred  in  the  rec- 
ord, 80  that  it  may  api>ear  he  was  examined 

on  the  Question  of  whether  he  has  expressed 
an  opinion  or  not.  Everton  v.  Etgate,  24 
Neb.  23B  (38  N.  W.  794). 

Process. 

747.  (1902.)  The  supreme  court  cannot 
decide  whether  the  district  court  erred  in 
permitting  an  amendment  to  the  return  of 
a  process,  unless  the  process  and  the  orig- 
inal return  thereto,  or  authenticated  copies 
of  them,  are  preserved  in  the  record  or  bill 
of  exceptions.  Saussay  v. '  Lemp  Bretoing 
Co^  64  Neb.  429  (89  N.  W.  1048). 

Pleadings. 

748.  ( 1880. )  The  omission  to  give  a 
copy  of  the  petition  on  which  the  judgment 
claimed  to  be  erroneous  was  rendered, 
makes  it  impossible  for  the  reviewing  court 
to  sajr  whether  It  contained  facts  sufDcIent 
to  warrant  It  or  not.  but  the  presumption 
will  be  that  It  did,  unless  the  subject  of  the 
sdU  be  one  on  which  no  cause  of  action 
conld  possibly  be  shown  to  exist.  ReynolOa 
V.  Reynom,  10  Neb.  574  (7  N.  W.  322). 

749.  (1883.)  Every  case  submitted  .to 
the  supreme'  court  for  review  should  con- 
tain B  transcript  of  the  pleadings  constitut- 
ing the  issue  tried  In  the  district  court, 
otherwise  the  judgment  of  the  court  below 
win  be  affirmed.  Galley  v.  Knapp,  14  Neb. 
262  (15  N.  W.  329). 

750.  (1887.)  It  Is  an  Inflexible  rule  of 
practice,  that  In  order  to  predicate  error 
upon  the  refusal  of  a  trial  court  to  i>ermlt  a 
supplemental  pleading  to  be  filed,  the  paper 
proposed,  or  at  least  the  substance  of  It, 
must  be  made  a  part  of  the  record.  ftJJtn- 
ger  v.  Hartman,  21  Neb.  297  (31  N.  W.  918). 

751.  (1895.)  Assignments  of  error  based 
OS  an  order  sustaining  a  demurrer  will  not 
be  emsidered  where  the  demurrer  has  been 
omitted  from  the  transcript.  BaU  v.  Nelaon, 
.45  Neb.  205  (63  N.  W.  361). 

752.  (1896.)  Should  a  party  desire  to 
ni^e  in  tbe  supreme  court  that  he  was  en- 
titled to  a  Judgment  in  his  favor  upon  the 
pleadings,  they  must  be  copied  into  the 
transcript  Lewis  Investment  Co.  v.  Boyd, 
48  Neb.  604  (67  N.  "W.  456). 

753.  (1896.)    Where  the  record  shows 


that  a  reply  was  filed,  defendant  will  not  be 
heard  to  insist  that  his  answer  should  be 
taken  as  true  because  of  his  failure  to  have 
the  reply  copied  into  the  transcript.  Lewis 
Investment  Co.  v.  Boyd,  48  Neb.  604  (67  N. 
W.  456). 

754.  (1898.)  When  there  is  filed  in  the 
supreme  court  on  appeal  no  pleading  but  a 
supplemental  petition,  and  the  decree  dis- 
closes that  It  was  rendered  upon  considera- 
tion of  a  petition  and  supplemental  petition, 
the  decree  may  be  affirmed.  Calmelet  v. 
Bichl,  54  Neb.  97  (74  N.  W.  407). 

755.  (1899.)  Alleged  error  in  striking 
out  portions  of  a  pleading  omitted  from  the 
transcript  for  review  will  be  disregarded. 
Doolittle  V.  American  Nat.  Bank,  68  Neb.  454 
(78  N.  W.  926). 

756.  (1900.)  An  assignment  of  error 
predicated  upon  the  tusufflclency  of  a  peti- 
tion will  not  be  considered  upon  review,  un- 
less a  copy  of  the  proceeding  is  included  in 
the  transcript.  Western  Seed  d  Irrigation 
Co.  V.  Morton,  59  Neb.  579  (81  N.  W.  616). 

767.  (1902.)  Where  the  ground  of  com- 
platnt  is  that  the  findings  of  themselves 
would  entitle  the  plaintiff  In  error  to  more 
relief  than  was  granted,  a  record  containing 
the  findings  and  judgment  only  la  insuffi- 
cient to  procure  modification  or  reversal, 
since  the  prayer  of  the  petition  may  have 
been  more  limited  than  the  relief  warranted 
by  the  facts  alleged  and  found.  Shelby  v. 
Creighton.  2  Unof.- 264  (96  N.  W.  382). 

758.  (1902.)  Where  the  findings  show  a 
narrower  liability  than  that  enforced  by 
the  judgment  of  the  court,  or  show  no  lia- 
bility and  the  Judgment  enforces  one,  or  in 
any  other  way  a  discrepancy  between  find- 
ings and  judgment  Is  presented  which  no 
possible  state  of  the  pleadings  could  justify, 
modification  or  reversal  may  be  had  upon 
a  record  showing  such  findings  and  judg- 
ment only.  Shellty  v.  Creighton,  2  Unof. 
264  (96  N.  W.  382). 

 Amendment  of  pleadings. 

759.  (1896.)  A  ruling  amending  a  plead- 
ing below  cannot  be  reviewed  on  error  un- 
less it  affirmatively  appears  what  particular 
amendment  was  allowed.  Qe7~man-Amerimn 
Ins.  Co.  V.  Hart,  43  Neb.  441  (61  N.  W.  582). 

760.  (1896.)  A  record  containing  a  jour- 
nal entry  "Now  on  this  day  came  the 
parties  hereto  with  their  attorneys  and 
leave  is  hereby  granted  the  plaintiff  to 
amend  the  petition  herein  by  interlineation, 
to  which  the  defendant  duly  excepts,"  held. 
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too  indefinite  to  present  for  review  the  ques- 
tion of  the  propriety  of  the  action  of  the 
trial  court,  there  being  no  statement  of  what 
was  embodied  in  the  amendment;  anu  fur- 
thermore. Id  order  to  make  any  error  in 
such  order  available  for  review  a  statement 
of  what  was  allowed  to  be  done  and  the 
matter  of  the  amcmdment  should  have  been 
made  a  part  of  and  preserved  by  the  bill 
■of  exceptions.  Imhoff  v.  Richarda,  48  Neb. 
690  (67  N.  W.  483). 

761.  (1902.)  The  supreme  court  cannot 
take  judicial  notice  of  the  records  of  the  dis- 
trict court,  and  when  the  record  In  this 
court  shows  that  an  amended  petition  was 
filed  In  the  district  court,  but  does  not  show 
that  a  new  cause  of  action  was  set  up  In  the 
amended  petition,  the  statute  of  limitations 
will  cease  to  run  from  the  commencement 
of  the  action.  Bush  v,  Tecumseh  Nat.  Bank, 
«4  Neb.  451  (90  N.  W.  236). 

762.  (1903.)  Where  It  is  claimed  that 
the  court  erred  In  permitting  a  pleading  to 
he  amended  during  trial,  the  allied  fact 
must  be  shown  by  the  record;  Its  existence 
will  not  be  presumed.  Pratt  v.  Smith  68 
Neb.  151  (94  N.  W.  104.) 

notions. 

763.  (1891.)  The  supreme  court  will  not 
review  the  action  of  the  district  court  in 
overruling  a  motion  for  a  change  of  venue, 
where  the  motion  is  not  included  in  the  rec- 
ords brought  up.  Van  Etten  v.  Butt,  32  Neb. 
285  (49  N.  W.  865). 

764.  (1896.)  The  supreme  court  cannot 
determine  that  the  ruling  of  the  district 
court  upon  a  motion  was  without  justifica- 
tion, when  there  is  presented  tor  review 
neither  the  motion  nor  the  proofs  submitted 
in  support  of  It.  Hudson  v.  Pennock,  48 
Neb.  359  (67  N.  W.  188). 

765.  (1899.)  A  ruling  on  a  motion  not 
included  in  the  transcript  will  not  be  con- 
sidered. Brovm  v.  Johnton,  58  Neb.  222  (78 
N.  W.  515). 

766.  (1900.)  A  motion  to  set  aside  a 
sale  cannot  be  considered,  unless  certified  in 
the  transcript  by  the  clerk  of  the  district 
court.   Mandell  v.  WeUin,  69  Neb.  699  (S2 

TX.  W.  6). 

Proceedings  for  removal  of  canse. 

767.  (1876.)  Upon  suggestion  of  dim- 
inution of  record,  certificates  of  the  clerk 
of  the  United  States  circuit  court  were  pro- 
duced to  show  that  before  judgment  was 
Tendered,  the  case  had  been  removed  to  that 


court.  ffeJd,  That  the  question  of  remonl 
could  only  be  reviewed  upon  a  hill  of  ex- 
ceptions showing  the  course  taken  to  obtain 
it,  and  the  action  of  the  district  court 
thereon.  Bingleton  v.  Boyle,  4  Neb.  414. 

Evidence. 

Necessity  for  bill  of  exceptions  to  bring 
evidence  Into  record,  see  post,  ||  902-917. 

768.  (1875.)  Where  the  finding  of  tlie 
court  below  upon  the  facts  Is  not  disputed, 
and  the  only  error  complained  of  is  one  of 
law,  the  testimony  taken  need  not  l>e  eni' 
bodied  in  the  record  brought  to  the  su 
preme  court.  Rogers  v.  Omaha  Hotel  Co„ 
4  Neb.  54. 

769.  (1883.)  Where,  in  the  assessment 
of  damages  for  -right  of  way  for  a  railroad 
by  a  Jury,  a  plat  of  the  land,  showing  the 
location  of  the  road,  etc.,  Is  used,  a  record  of 
the  evidence  is  not  complete  without  it 
MUsouri  P.  R.  Co.  V.  Haj/t,  15  Neb.  224  (U 
N.  W.  51). 

770.  (1884.)  The  decision  of  an  inferior 
court  in  admitting  evidence  on  the  trial  of 
a  cause  will  not  be  reversed  unless  the  evi- 
dence is  before  the  supreme  court,  and  pre- 
judicial error  Is  shown.  WiUon  v.  Yount. 
15  Neb.  627  (19  N.  W.  487). 

771.  (1889.)  Plats  Introduced  in  evi- 
dence should  be  attached  to  the  hill  of  ex- 
ceptions. Fink  V.  Republican  V.  R.  Co.,  27 
Neb.  660  (43  N.  W.  418). 

772.  (1891.)  Errors  of  trial  court  in 
overruling  motions  to  exclude  evidence  wilt 
not  be  considered  unless  the  motion,  the 
ruling,  and  the  evidence  are  presented  in 
the  record  by  Mil  of  exceptions,  ^immer^ 
man  v.  Klingeman,  31  Neb.  49S  (48  N.  W. 
268). 

773.  (1892.)  Proceedings  in  district 
court,  to  contest  an  election  to  locate  county 
seat,  will  not  be  reviewed  by  the  sapreme 
court  In  the  absence  of  bill  of  exceptions. 
Petert  v.  Uorey,  34  Neb.  82  (61  N.  W.  312). 

774.  (1892.)  A  party  l8  not  entitled  to 
review,  on  error  or  appeal,  Uie  decision  of  a 
trial  court  In  denying  a  new  trial  upon  the 
ground  of  newly  discovered  evidence,  unless 
all  the  testimony  given  on  the  hearing  of 
the  motion  Is  set  out  In  a  bill  of  exceptions. 
Wohlenberg  v.  Melcheri,  36  Neb.  803  (63 
N.  W.  982);  (1894)  National  Lumber  Co. 
V.  Ashby,  41  Neb.  292  (59  N.  W.  913). 

775.  (1894.)  Allegations  of  error  In  ad- 
mitting and  refusing  evidence  will  not  be 
considered  In  absence  of  a  bill  of  exceptions. 
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Hoikea  V.  Tolfey  Oountg,  41  Neb.  284  (69 
N.  W.  680). 

776.  (1896.)  The  supreme  court  Till 
take  judicial  notice  of  the  boundaries  of  a 
Judicial  district  and  of  tlie  counties  therein. 
Chicago,  B.  d  Q,  R.  Co.  v.  Hyatt,  48  Neb.  161 
(67  N.  W.  8). 

777.  (1896.)  In  order  to  entitle  the  un- 
successful party  to  a  petition  for  a  new  trial 
under  section  318  of  the  code  to  a  review  In 
the  supreme  court,  the  evidence  on  the  for- 
mer trial  must,  when  material,  be  preserved 
In  the  bill  of  ezeeptiona.  Western  Oravel 
Co.  V.  Gcuer,  48  Neb.  246  (67  N.  W.  150). 

778.  (1897.)  Alleged  error  In  admltUng 
an  account-book  In  evidence  was  disregarded 
upon  review,  where  the  party  complaining 
foiled  to  make  the  book  or  its  contents  a 
part  of  the  bill  of  exeepUons.  Anderson  v. 
Beeman,  62  Neb.  387  (72  N.  W.  861). 

779.  (1900.)  The  supreme  court  does 
not  take  judicial  cognizance  of  the  net  earn- 
ings of  nilroad  companies,  and  can  not  as- 
lume,  without  proo^  that  the  "SCaximum 
Rate  Law"  (Session  Laws,  1893,  ch.  24)  is 
not,  or  was  at  the  time  of  Its  enactment,  con- 
fiscatory legislation.  Keltraska  Telephone 
Co.  V.  COmetf,  69  Neb.  737  (82  N.  IV.  1). 

780.  (1903.)  The  ruling  of  the  district 
court  on  a  motion  for  a  judgment  on  the 
pleadings,  can  not  be  reviewed  on  appeal  if 
it  appears  that  the  judgment  Is  sustained 
by  aod  conforms  to  the  pleadings  and  there 
is  no  bill  of  exceptions.  Danforth  v.  Fowler, 
€8  Neb.  462  (94  N.  W.  637). 

781.  (1906.)  Evidence  not  having  been 
preserved  in  the  manner  provided  by  law  in 
the  bin  of  exceptions  cannot  be  considered 
on  appeal.  Parker  v.  State,  76  Neb.  766  (108 
N.  W.  121). 

782.  (1906.)  Under  the  practice  of  the 
supreme  court,  where  the  record  contains  no 
bill  of  exceptions  and  the  pleadings  are 
tnfficlent  to  support  the  judgment  of  the 
trial  court,  it  will  be  affirmed.  Mclntyre  v. 
Mote,  77  Neb.  418  (109  N.  W.  763). 
 All  of  the  evidence. 

783.  (1871.)  All  the  evidence  adduced 
on  the  trial  should  be  preserved  In  the  bill 
of  exceptions,  and  the  fact  be  accordingly 
stated,  in  order  to  justify  a  claim  tbat  the 
court  below  erred  In  refusing  a  new  trial, 
uked  for  on  the  ground  that  the  verdict 
mu  not  sustained  by  sufficient  evidence. 
MWand  P.  R.  Co.  v.  McCartney,  1  Neb.  398. 

784.  (1876.)    BiUa  of  exceptions  should 
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state  affirmatively  that  they  contain  "all 
the  evidence."  To  state  that  they  contain 
"the  substance  of  the  evidence  Introduced 
bearing  i^n  the  Issues/'  is  not  sufficient. 
Omaha  d  Northwestern  R,  Co.  v.  Menk,  4 
Neb.  21;  (1877)  ^outfener  v.  Meyers,  6  Neb. 
414. 

786.  (1876.)  If  the  bill  of  exceptions 
does  not  affirmatively  show  that  It  contains 
all  the  evidence,  the  supreme  court  will  not 
examine  the  question  whether  the  verdict 
Is  against  evidence.  Wilcox  v.  Saunders,  4 
Neb.  669;  (1877)  ^ulfenor  v.  Meyers,  6  Neb. 
414. 

786.  (1887.)    Bills  of  exceptions  should 

contain  all  the  evidence  considered  by  a 
court  In  the  trial  of  a  cause.  If  not,  it  must 
be  presumed  tbat  the  findings  of  the  trial 
court  on  qu«itions  of  fact  are  correct.  As- 
pinioaK  v.  Babin,  23  Neb.  78  (84  N.  W.  72; 
8  Am.  St  Rep.  268);  (1889)  Chamberlain 
V.  Brown,  25  Neb.  434  (41  N.  W.  284); 
(1892)  Becker  v.  Simonda,  33  Neb.  680  (50 
N.  W.  1129);  (1896)  Greene  v.  Greene,  49 
Neb.  646  (68  N.  W.  947;  69  Am.  St  Rep.  660; 
34  L.  R.  A.  110);  (1899)  Barr  v.  Post,  69 
Neb.  861  (80  N.  W.  1041;  80  Am.  St.  Rep. 
680).  • 

787.  (1889.)  A  verdict  of  a  jury  and 
judgment  thereon  will  not  be  set  aside  as 
being  unsupported  by  the  evidence  when  the 
bin  of  exceptions  shows  upon  its  face  that 
all  the  evidence  submitted  to  the  trial  jury 
Is  not  before  the  supreme  court;  all  pre- 
sumptions being  In  favor  of  the  regularity 
of  the  proceedings  of  the  district  court. 
Qarneau  Cracker  Co.  v.  Palmer,  28  Neb.  307 
(44  N.  W.  463):  (1896)  Omaha  Fire  Ins.  Co. 
V.  Berg,  44  Neb.  622  (62  N.  W.  862);  (1896) 
Warner  v.  Hutchins.  48  Neb.  672  (67  N.  W. 
745) ;  1901)  Chicago,  B.  <C  Q.  R.  Co.  v.  Bigley. 
1  Unof.  226  (95  N.  W.  344) 

788.  (1892.)  Where  it  appears  from  an 
inspection  of  a  bill  of  exceptions  that  Im- 
portant and  material  evidence  Introduced  on 
the  trial  of  the  cause  has  been  omitted 
therefrom,  the  bill  of  exceptions  .will  not 
be  considered  by  this  court  for  the  purpose 
of  determining  whether  the  verdict  Is  sup- 
ported by  the  evidence.  Schneider  v.  Tomb- 
ling,  84  Neb.  661  (62  N.  W.  283). 

789.  (1894.)  Findings  If  a  referee  will 
not  be  reviewed  where  his  certificate  to  the 
bill  of  exceptions  falls  to  show  that  the  bill 
contains  all  evidence  adduced.  McClain  v. 
Morse,  42  Neb.  62  (60  N.  W.  334). 

790.  (1896.)   A  verdict  will  not  be  dls- 
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turbed  as  being  contrary  to  the  evidence 
where  important  testimotiy  has  been  omitted 
fror.1  the  bill  of  exceptions.  Conger  v.  Dodd, 
45  Neb.  36  (63  N.  W.  125):  <1897)  Anderson 
V.  Beeman.  52  Neb.  387  (72  N.  W.  361); 
(1897)  Dunn  v.  Eherly,  62  Neb.  468  (72  N. 
W.  485). 

791.  {1899.)  Where,  upon  an  inspection 
of  a  bill  of  exceptions,  palpable  omissions 
appear,  the  reviewing  court  will  not  pass 
upon  the  sufficiency  of  the  evidence.  David- 
ton  V.  Oretna  State  Bank,  69  Neb.  63  (80 
N.  W.  256):  (1900)  Bcott  v.  Bocietv  of 
Russian  Israelites.  59  Neb.  571"  (81  N.  W. 
624). 

792.  (1902.)  Evidence  will  not  be  re- 
viewed, where  It  Is  not  disclosed  that  all  of 
it  is  in  the  bill  of  exceptions.  Dederick  v. 
Oillespie,  63  Neb.  422  (88  N.  W.  6S9). 

 Excluded  erldenca. 

793.  (1876.)  To  obtain  a  review  of  the 
action  of  the  court  in  excluding  evidence 
from  the  jury,  the  testimony  offered,  and 
the  ground  of  its  exclusion,  should  be  pre- 
served by  bill  of  exceptions.  CommUtionert 
of  Kearney  County  v.  Kent.  5  Neb.  227. 

794-  (1884.)  Where  documentary  evi- 
dence is  excluded  by  the  trial  court,  if  such 
exclusion  is  sought  to  be  assigned  In  the 
supreme  court  as  error,  the  excluded  erl- 
dence  must  be  preserved  by  the  bill  of  ex- 
ceptions. Error  cannot  be  presumed.  0*Dea 
V.  State,  16  Neb.  241  (20  N.  W.  299):  (1892) 
Schneider  v.  Tombling,  34  Neb.  661  (52  N. 
W.  283;  (1892)  Conner  v.  Draper.  34  Neb. 
870  (52  N.  W.  720):  (1896)  Graham  v. 
Frazier,  49  Neb.  90  (68  N.  W.  867);  (1897) 
Brinckle  v.  Stitta,  53  Neb.  10  (73  N,  W.  223). 

795.  (1889.)  In  the  absence  of  a  copy 
of  the  will  in  the  bill  of  exceptions,  the  su- 
preme court  cannot  say  whether  the  property 
was  improvldently  distributed,  and  owing 
to  such  absence  it  cannot  be  presumed  that 
the  district  court  erred  in  excluding  the 
evidence  as  to  the  financial  condition  of 
some  who  would  naturally  be  the  recipients 
of  the  bounty  of  the  testator.  Latham  v. 
Schaal,  25  Neb.  535  (41  N.  W.  354). 

.  Depositions. 

796.  ( 1881. )  When  error  is  assigned 
upon  the  refusal  of  the  court  to  suppress 
and  exclude  depositions  as  evidence,  to  have 
a  review  of  the  ruling,  it  is  necessary  that 
such  depositions  be  Included  In  the  record. 
Stevenson  v.  Anderson,  12  Neb.  83  (10  N. 
W.  552). 


797.  (1896.)  Error  in  reading  a  deposi- 
tion to  the  Jury  will  not  be  held  prejudicial 
where  it  was  not  preserved  by  a  bill  of  ex- 
ceptions. Keens  v.  Robertson,  46  Neb.  837 
(66  N.  W.  897). 


For  review  of  questions  of  fact 


798.  (1888.)  Where  none  of  the  evi- 
dence produced  on  the  trial  Is  preserved  in 
the  record,  It  Is  impossible  to  review  the 
facts.  Weiborn  v.  Eskey.  25  Neb.  193  (40  N. 
W.  959):  {189G)  White  v.  Smith.  47  Neb. 
625  (66  N.  W.  638);  (1897)  Iowa  Loan  rf 
Trust  Co.  V.  Walker.  50  Neb.  667  (70  N.  W. 
243);  (1897)  Everingham  v.  Harris.  61  Neb. 
627  (71  N.  W.  300);  (1897)  Alexander  v. 
Overton.  52  Neb.  283  (72  N.  W.  212);  (1898) 
Mills  V.  Homer,  55  Neb.  445  (75  N.  W.  1105): 
(1901)  Hammer  v.  Coglizer,  1  Unof.  633  (95 
N.  W.  681);  (1903)  Emery  v.  Banna,  4  Unot. 
491  (94  N.  W.  973). 

799.  (1888.)  In  an  appeal  from  the 
judgment  setting  aside  a  finding  by  a  ref- 
eree the  bill  of  exceptions  should  contain 
all  of  the  record  as  contained  in  the  district 
court,  and  a  motion  to  strike  out  certidn 
matter  of  evidence,  on  the  ground  that  the 
same  was  not  before  the  referee,  was  prop- 
erly overruled.  Gibson  v.  Otbson,  24  Neb. 
394  {d9  N.  W.  450). 

800.  (1888.)  The  assignment  in  a  mo- 
tion for  a  new  trial,  that  the  verdict  of  the 
Jury  was  not  sustained  by  snfDcient  evi- 
dence, cannot  be  considered  by  the  supreme 
court  in  proceedings  in  error,  unless  the 
evidence  submitted  to  the  Jury  Is  before  the 
court  by  a  proper  bill  of  exceptions. 
Schroeder  v.  Rinehard,  25  Neb.  76  (40  N.  W. 
593). 

801.  (1889.)  The  verdict  of  a  Jury  was 
set  aside  and  a  new  trial  granted  upon  the 
motion  of  the  losing  party,  based  upon  a 
number  of  assignments,  among  which  were, 
misconduct  of  the  Jurors,  and  that  the  ver- 
dict was  not  sustained  by  sufficient  evidence. 
In  the  absence  of  a  bill  of  exceptions  shov- 
ing what  the  evidence  was,  it  is  presumed 
that  the  decision  of  the  court  in  granting 
tbe  new  trial  was  correct,  the  Journal  entry 
not  showing  tbe  reasons  for  which  the  ver 
diet  was  set  aside.  Latham  v.  School  25 
Neb.  536  (41  N.  W.  354). 

802.  (1890.)  In  a  record  without  plead- 
ings in  which  It  appeared  from  a  journal 
entry  of  the  judgment  that  the  plaintiff's 
cause  of  action  arose  from  defendant's  live 
stock  trespassing  upon  cultivated  ground 
and  the  defendant's  answer  an  award  of  ar^ 
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bltntora,  under  the  herd  tow.  as  a  bar  to  the 
action,  held,  that  a  bill  of  exceptions  ex- 
hlUttng  the  evidence  on  which  the  judgment 
was  rendered  was  required  to  review  iL 
Herbiwn  v.  Taylor,  29  Neb.  217  (46  N.  W. 
626). 

803.  (1892.)  Where  Judgment  Is  entered 
according  to  referee's  conclusions  of  law,  the 
evidence  not  being  preserved  by  bill  of  ex- 
ceptions, the  supreme  court  cannot  consider 
vliether  evidence  supports  findings.  Brovm 
«.  WiUiams,  34  Neb.  376  (51  N.  W.  861). 

804.  (1894.)  The  supreme  court  cannot 
examine  the  question  whether  the  verdict  is 
sustained  by  the  evidence,  when  the  evi- 
dence adduced  on  the  trial  is  not  made  a 
pari  of  the  record  by  a.  bill  ot  exceptions. 
Murphy  V.  Oould,  40  Neh.  728  (59  N.  W. 
383):  (1894)  Appelget  v.  McWhinney,  41 
Neb.  253  (59  N.  W.  918). 

805.  (1894.)  The  finding  of  the  amount 
due  tlie  mortgagee  for  repairs  cannot  be  re- 
viewed, since  the  evidence  upon  which  the 
same  was  based  Is  not.  contained  In  the  bill 
of  exceptions.  Aforrow  v.  Jones,  41  Neb.  867 
(60  N.  W.  369). 

806.  (1895.)  Where  the  questions  pre- 
sented In  error  proceedings  are  dependent 
apon  the  existence  of  certain  facts  there  can 
be  no  review  of  such  questions  in  the  ab- 
sence of  a  showing  that  any  evidence  was 
Introduced  upon  the  trial  la  the  district 
TDurt  Bowen  v.  State,  46  Neb.  23  (64  N.  W. 
353). 

SOT.  (1896.)  The  action  of  the  district 
court  in  overruling  a  motion  cannot  be  re- 
viewed where  evidence  was  necessary  to 
support  such  motion  and  such  evidence  was 
not  preserved  by  a  bill  of  exceptions.  First 
Vat.  Battle  of  Madison  v.  Carson,  48  Neb.  763 
(67  N.  W.  779) ;  (1903)  Cox  v.  Crow,  4  Unof. 
434  (94  N.  W.  524);  (1903)  Hagadom  v. 
Wagoner,  4  Unof.  713  (96  N.  W.  184). 

808.  (1898.)  The  entire  Omission  from 
the  bHI  of  exceptions  of  evidence  necessary 

to  sustain  an  essential  controverted  aver- 
ment of  appellant's  petition  necessitates  the 
affirmance  of  the  judgment  of  the  district 
court  Hoffman  v.  Becker,  56  Neb.  678  (77 
N.  W.  63). 

809.  (1902.)  Objections  to  an  appraise- 
ment are  unavailable  unless  the  evidence 
offered  thereon  is  preserved  in  bill  of  ex- 
ceptions. Simpson  v.  Snook,  2  Unof.  412  (89 
N.  W.  168). 

810.  (1903.)    On  a  general  finding  for 


the  defendant  In  a  trial  to  the  court,  where 
the  evidence  Is  not  preserved  and  there  is 
no  special  finding  inconsistent  with  such 
general  finding,  if  the  answer  sets  forth  a 
defense,  the  Judgment  of  the  trial  court  must 
in  the  absence  of  error  In  malting  up  the 
pleadings,  he  upheld.  Snyder  v.  Johnson, 
69  Neb.  266  (96  N.  W.  692). 

811.  (1903.)  When,  after  issue  joined, 
there  has  been  a  trial  and  the  record  re 
cites  that  the  plaintiff  introduced  all  his 
evidence,  which  the  trial  court  found  to  lie 
Insufficient  and  dismissed  the  action,  the 
Judgment  wifl  not  fte  reviewed  In  this  court 
tn  the  absence  of  a  bill  of  exceptions,  al- 
though It  also  recites  that  In  the  opinion  of 
the  trial  judge  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of 
action.  McCotpan  v.  Votato,  4  Unof.  370  (93 
N.  W.  1129). 

812.  (1904.)  An  action  In  district  court 
was  voluntarily  dismissed  without  prejudice 
and  afterwards,  during  the  same  term.  It 
was  reinstated  upon  evidence  presented. 
Held,  That  where  such  evidence  is  not  pre- 
served by  bin  of  exceptions,  error  by  abuse 
of  discretion  will  not  be  presumed.  Union 
P.  H.  Co.  V.  Smith,  6  Unof.  631  (99  N.  W. 
813).  ' 

813.  (1906.)  The  supreme  court  will 
talte  jurisdiction  of  an  api^eal  In  equity, 
where  no  hill  of  exceptions  Is  filed  with  the 
transcript;  but  If  the  judgment  of  the  dis- 
trict court  1b  one  which  might  be  supported 
by  competent  testimony  on  the  questions  of 
fact  arising  on  the  pleadings,  in  the  absence 
of  a  bin  of  exceptions  containing  the  testi- 
mony, the  supreme  court  will  presume  that 
the  judgment  Is  supported  by  tbe  evidence. 
McMillan  V.  Diamond,  77  Neb.  671  (110  N. 
W.  542). 

For  review  of  Instructions. 

814.  (1889.)  The  testimony  not  being 
preserved  In  the  record,  the  court  cannot 
say  that  It  was  error  to  refuse  certa,in  In- 
structions. Fischer  v.  Burchall,  27  Neb.  245 
(42  N.  W.  1034):  (1896)  City  Nat.  Bank  of 
Hastings  v.  Thomas.  46  Neb.  861  (65  N.  W. 
895);  (1897)  Union  P.  R.  Co.  v.  Thorne,  51 
Neb.  472  (70  N.  W.  1119). 

815.  (1891.)  Instructions  to  the  jury  ap- 
parently judicious,  and  not  excepted  to  on 
tbe  trial,  are  not  reversible  error  unless  the 
evidence  is  presented  In  the  record  by  bill 
of  exceptions.  Zimmerman  v.  Klingeman, 
31  Neb.  495  (48  N.  W.  268). 

816.  (1895.)    Applicability    of  Instruo- 
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tlons  to  erldence  and  rollngs  as  to  testi- 
mony will  not  be  considered  in  absence  of  a 
bin  of  exceptions.  NeJson  v.  Johnton,  44 
Neb.  7  (62  N.  W.  244). 

817.  (1899.)  Where  correctloiu  of  In- 
structions depends  on  the  evidence  tbey  will 
not  be  reviewed  In  absence  of  a  properly 
authenticated  bill  of  exceptions.  CraiDford 
V.  Smith,  57  Neb.  503  (77  N.  W.  1078). 

818.  (1901.)  When  a  case  is  brought  to 
the  supreme  court  by  petition  in  error  and 
there  is  no  bill  of  exceptions  In  the  record, 
instructions  given  by  the  trial  court  that 
might  have  been  proper  under  any  possible 
condition  of  the  evidence  under  the  plead- 
ings will  not  be  held  erroneous  and  preju- 
dicial. Connor  v.  Schreiner-Flack  OrtUn  Co., 
2  Unof.  188  (96  N.  W.  221). 

 For  review  of  mling  on  motion  for 

new  trlaL 

819.  (1888.)  Where  a  new  trial  Is 
sought  upon  a  petition  filed  after  the  term 

at  wblch  the  judgmefnt  was  rendered,  the 
evidence  on  the  trial  as  well  as  the  newly 
discovered  evidence  must  be  set  out  in  a 
bill  of  exceptions.  Omaha,  N.  A  B.  H.  R. 
CO,  V.  O'Donnell,  24  Neb.  753  (40  N.  W. 
298). 

820.  (1895.)  The  ruling  upon  a  motion 
for  a  new  trial  will  not  be  reviewed  where 
the  evidence  considered  upon  the  hearing 
has  not  been  preserved  by  a  bill  of  excep- 
tions. Spotavjood  V.  Nat.  Bank  of  Com- 
merce, 44  Neb.  1  (62  N.  W.  245). 

821.  (1907.)  A  decision  of  a  district  court 
granting  an  application  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence 
will  not  be  reviewed  1^  the  supreme  court 
in  the  absence  of  a  bill  of  exceptions  con- 
taining both  the  evidence  used  on  the  trial 
and  that  alleged  to  have  been  newly  dis- 
covered. Dickinson  v.  AlAridh,  79  Neb.  198 
(112  N.  W.  293). 

■ -  For  review  on  appeal 

822.  (1874.)  In  chancery  causes  com- 
menced prior  to  the  act  of  1867,  abolishing 
distinctions  between  actions  at  law  and  suits 
In  equity,  and  carried  by  appeal  to  the  su- 
preme court,  the  entire  record  should  be 
brought  to  the  supreme  court.  Wamalejf  v. 
Crook,  3  Neb.  344. 

823.  (1878.)  On  appeal,  If  the  evidence 
be  not  wholly  preserved,  and  brought  Into 
the  record,  the  decision  of  questions  of 
fact  will  not  be  disturbed.  And  this  Is  the 
rule  whether  the  trial  below  be  to  the  court, 


to  a  referee,  or  to  a  jury.  Farmer  v.  Tot 
UsnUne,  7  Neb.  498. 

824.  (1882.)  In  cases  app^ed  to  the 
supreme  court,  the  same  steps  are  required 
to  preserve  the  evidence  for  use  on  appeal 
as  are  required  in  a  review  by  proceedings 
In  error.  Leech  v.  Philpott,  12  Neb.  577  (U 
N.  W.  116). 

825.  (1903.)  Where,  on  an  appeal  In 
equity  from  a  judgment  of  the  district  court, 
the  record  contains  no  bill  of  exceptions 
and  the  pleadings  are  sufBclent  to  support 
the  judgment.  It  will  be  afRrmed.  Staittbari 
V.  Storer,  70  Neb.  603  (97  N.  W.  805). 

Baling  on  evidence. 

826.  (1899.)  The  decision  of  a  trial 
court  in  a  cause  In  which  there  was  a  trial 
to  the  court  without  a  jury  cannot,  in  an 
appeal  to  the  supreme  court,  be  assailed 
because  based  on  the  evidence  from  whicti 
there  had  been  an  Improper  exclusion  of  a 
portion  from  consideration,  where  It  does 
not  appear  of  record  that  any  portion  of  the 
evidence  was  so  excluded.  Hanacom  v. 
Meyer,  57  Neb.  786  (78  N.  W.  367;  78  Am. 
St.  Rep.  544). 

Affidavits. 

Necessity  of  bill  of  exceptions  to  bring 
af&davlt  into  record,  see  poet,  \%  920-937. 

827.  (1877.)  Affidavits  of  jurors  in  sup- 
port of  a  motion  for  a  new  trial,  which  are 
not  embodied  in  the  bill  of  exceptions,  will 
not  be  considered  by  the  supreme  court 
Ray  V.  MMon,  6  Neb.  101. 

828.  (1883.)  Affidavits  used  in  the  dis- 
trict court  will  not  be  considered  In  the 
supreme  court  in  error  proceedings,  unless 
made  part  of  the  record,  which  can  ordi- 
narily be  done  only  by  means  of  a  bill  of 
exceptions.  Walker  v.  hutz,  14  Neb.  274 
(15  N.  W.  352);  (1889)  BarUtaa  v.  BnuuK 
27  Neb.  212  (42  N.  W.  1028);  (1895)  ffotu- 
ton  V.  City  of  Omaha,  44  Neb.  63  (62  N.  W. 
251). 

829.  (1884.)  Affidavits  used  at  the  hear 
Ing  of  a  motion  to  dissolve  an  attachment 
will  not  be  considered  by  the  supreme  court 
nnless  preserved  by  a  bill  of  exceptions. 
Teaaier  v,  Crowley,  16  Neb.  369  (20  N.  W. 
264). 

830.  (1891.)  To  review  a  ruling  of  the 
district  court  In  striking  from  the  flies  an 
affidavit  claimed  to  contain  language  dis- 
respectful to  the  trial  court,  the  affidavit 

must  be  Incorporated  In  the  bill  of  excep- 
tions, and  If  the  trial  judge  refuse  to  do 
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80,  be  will,  In  a  proper  case,  be  compelled  by 
mandamus  to  Include  the  same  in  the  bill 
of  ozceptlons.  Van  Btten  v.  Butt,  32  Neb. 
2«5  (49  N.  W.  365). 

831.  (1895.)  Where  papers  are  filed 
with  a  motion  and  are  necessary  to  a  deter- 
mination thereof,  the  ruling  on  the  motion 
will  not  be  reviewed  where  the  papers  are 
not  preserved  by  a  bill  of  exceptions.  Fre- 
mcnt  Butter  A  Egg  Co.  v.  Petert.  45  Neb. 
356  (63  N  W.  791). 

832.  (1901.)  To  obtain  a  review  of  the 
action  of  a  trial  court  on  an  application  to 
contfnue,  the  affidavits  on  which  it  was 
heard  must  be  made  a  part  of  the  bill  of  ex- 
ceptions. Donahue  v.  Potter  <£  Oeorge  Co,, 
63  Neb.  128  (88  N.  W.  171);  (1902)  ftnney 
V.  Bittinger,  3  Unof.  817  (92  N.  W.  1005). 

833.  (1902.)  Detects  in  a  replevin  affi- 
davit not  brought  to  the  supreme  court  with 
the  record  will  not  be  considered.  Bkow  v. 
Locke.  3  Unof.  176  (91  N.  W.  204). 

834.  (1903.)  An  assignment  of  error, 
based  on  the  alleged  misconduct  of  the  Jury, 
will  not  be  considered,  where  such  miseon* 
duct  Is  ascertainable  only  from  affidavits  not 
Included  in  the  bill  of  exceptions.  Pledger 
17.  Chicago.  B.  Q.  R.  Co.,  69  Neb.  456  (95 
N.  W.  1057). 

835.  (1906.)  Affidavits  used  on  the 
hearing  of  a  motion  to  set  aside  a  default, 
if  not  preserved  In  the  bill  of  exceptions, 
win  not  be  considered  in  this  court.  Jordan 
V.  Jackson.  76  Neb.  15  (107  N.  W.  1047). 

Stlpnlations. 

Necessity  for  bill  of  exceptions  to  bring 
stipulation  Into  record,  see  post,  SS  945-947. 

836.  (1902.)  Stipulations  not  embraced 
In  the  record,  will  not  be  considered.  Bueh 
9.  Tecumteh  Nat.  Bank,  64  Neb.  451  (90  N. 
W.  236). 

Tact  as  to  which  mistake  Is  claimed. 

837.  (1877.)  An  accident  or  mistake  In 
respect  of  a  fact  occurring  on  the  trial  of 
a  cause  In  the  district  court  which  Is  not 
incorporated  In  a  bill  of  exceptions  and 
made  a  part  of  the  record,  Is  not  sufficient 
ground  to  set  aside  the  judgment  of  the  su- 
preme court  and  grant  a  new  trial.  l£or- 
rill  V.  Taylor,  6  Neb.  236. 

Instrttctiona. 

Necessity  for  bill  of  exceptions  to  bring 
instmctions  into  record,  see  pott,  S$  938-942. 

838.  (1892.)  Objections  to  instructions 
Till  not  be  considered,  when  the  charge  of 


the  court  was  not  copied  into  the  record 
brought  up.  Schneider  v.  Tombling,  34  Neb. 
661  (62  N.  W.  283);  (1896)  Calten  V.  Rote, 
47  Neb.  638  (66  N.  W.  639). 

839.  (1889.)  Objection  cannot  be  raised 
to  refusal  to  give  Instructions  not  set  out 
tn  the  bill  of  exceptions.  Bowie  v.  Spaids, 
26  Neb.  635  (42  N.  W.  700). 

840.  (1894.)  Error  cannot  be  predicated 
for  the  refusing  a  request  to  charge,  where 
such  instruction  Is  not  contained  In  the 
record  brought  to  the  supreme  court.  Wise- 
man V.  Ziegter,  41  Neb.  886  (60  N.  W.  320). 

841.  (1895.)  Where  error  Ig  assigned 
upon  the  giving  of  a  certain  instruction,  on 
the  ground  that  while  abstractly  correct.  It 
Is  misleading  for  want  of  modifications,  the 
court  will  not  consider  such  assignment 
where  It  appears  that  the  whole  charge 
Is  not  Included  In  the  transcript,  because 
proper  modifications  may  have  been  given 
in  other  Instructions.  Conger  v.  Dodd,  45 
Neb.  36  (63  N.  W.  125). 

Hisco&duct  of  conniel. 

842.  (1898.)  A  litigant,  to  take  advant- 
age of  alleged  misconduct  of  opposing  coun- 
sel, must  call  the  attention  of  the  trial 
court  to  such  misconduct  at  the  time  It  oc- 
curs, ask  for  protection  therefrom,  preserve 
in  the  bill  of  exceptions  the  alleged  mis- 
conduct with  the  ruling  of  the  court  and 
exceptions  thereto,  and  present  the  record 
as  an  assignment  of  error.  CMoago,  B.  <E 
Q.  R.  CO.  V.  Kellogg,  54  Neb.  127  (74  N.  W. 
454). 

843.  (1899.)  All^d  misconduct  of 
counsel  will  not  be  reviewed  where  the  only 
record  thereof  consists  of  averments  in  the 
motion  for  a  new  trial.  Muchtm  v.  Reid,  67 
Neb.  585  (78  N.  W.  263). 

844.  (1899.)  Alleged  misconduct  of  coun- 
sel, consisting  of  statemefnts  during  argu- 
ment to  the  Jury,  to  be  available  on  review 
must  be  made  the  subject  of  an  objection 
at  the  time,  a  ruling  obtained,  and  excep- 
tion taken  thereto,  and  the  portion  of  the 
proceedings  incorporated  in  the  bill  of  ex- 
ceptions. Summer*  v.  <8immf,  68  Neb.  579 
(79  N.  W.  156). 

845.  (1906.)  To  obtain  a  review  of  the 
rulings  of  the  district  court  on  objections  to 
alleged  misconduct  of  counsel  in  addressing 
the  Jury,  the  record  must  show,  not  only 
that  objections  were  made,  but  the  matter 
objected  to,  and  the  rullnfi^  of  the  court 
thereon.  l/niOn  P.  R.  Co.  v.  Edmondton, 
77  Neb.  682  (110  N.  W.  650). 
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Allowance  of  attorney**  fees. 

846.  (1897.)  AssesBment  of  amount  of 
attorney's  fee  and  allowance  thereof  are  not 
reviewable  upon  a  record  failing  to  show 
such  allowance.  Hanover  Fire  Ins.  Co.  v. 
Stoddard.  52  Neb.  745  <73  N.  W.  291). 

Verdict. 

847.  (1894.)  The  objection  that  the 
verdict  is  not  sustained  by,  or  Is  contrary 
to,  the  weight  of  the  evidence,  or  that  It  ts 
contrary  to  law,  connot  be  considered  upon 
a  record  In  which  such  verdict  does  not  ap- 
pear. Hiatt  V.  Kinkaid,  40  Neb.  178  (58  N. 
W.  700). 

Judgment  or  final  order. 

848.  (1871.)  The  attention  of  counsel  Is 
called  to  the  necessity  of  seeing  to  it,  that 

uroper  orders  are  entered  In  the  records  of 
the  district  court,  and  that  full  transcripts 
thereof  are  brought  to  the  supreme  court 
Orr  V.  Beaton,  1  Neb.  105. 

849.  (1894.)  Where  the  transcript  filed 
in  this  court  does  not  contain  the  judgment, 
or  final  order,  of  the  district  court  sought 
to  be  reviewed,  the  petition  in  error  will  be 
dismissed.  Baker  v.  Kloster,  41  Neb.  890 
(60  N.  W.  318);  (1895)  Jandt  v,  Deranlieu, 
43  Neb.  422  (61  N.  W.  632);  (1897)  Union 
P.  R.  Co.  V.  roung,  52  Neb.  190  (71  N.  W. 
1014);  (1898)  Forbes  v.  Morearty,  54  Neb. 
605  (74  N.  W.  822) ;  (1899)  Bohman  v.  Chase. 
58  Neb.  712  (79  N.  W.  707);  (1901)  Post  v. 
Smith,  1  Unof.  94  (95  N.  W.  500);  (1902) 
Jones  V.  Miller.  2  Unof.  581  (89  N.  W.  598); 
( 1 905 )  Jlf odern  Woodmen  of  America  v. 
Plummer,  74  Neb.  711  (105  N.-W.  181). 

850.  ( 1896.)  In  order  to  confer  juris- 
diction upon  the  supreme  court  to  review  on 
error  a  judgment  of  the  district  court  there 
must  be  filed  in  the  supreme  court  a  certi- 
flcfldfl  transcript  of  the  Judgment  A  stipula- 
tion as  to  the  character  of  the  judgment,  or 
a  recital  thereof  In  the  petition  In.  error, 
Is  Insufficient.  Wachsmuth  v.  Orient  Int. 
Co.,  49  Neb.  590  (G8  N.  W.  935). 

851.  (1898.)  In  every  ease  presented  to  the 
supreme  court  by  proceedings  in  error  there 
must  be  of  the  record  a  transcript  of  the 
proceedings  In  the  trial  court  Inclusive  of 
the  judgment  or  filial  order,  authenticated 
by  the  certificate  of  tlie  clerk  of  such  court, 
otherwise  the  error  proceeding  musl  be 
dismissed.  Cosier  v.  Nordgren,  55  Neb.  669 
(76  N.  W.  524). 

832.  (1898.)  Alleged  error  in  an  order 
n(Odifyingaderree  so  as  to  appoint  a  master 
to  make  the  sale  instead  of  the  sheriff  wp^ 
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not  reviewed  where  the  transcript  did  not 
contain  a  copy  ot  the  decree  or  a  copy  of 
the  order  modifying  It.  La  Selie  v.  Kicholit, 
56  Neb.  458  (76  N.  W.  870). 

853.  (1899.)  An  order  refusing  to  ex- 
tend the  time  for  preparing  a  bill  of  ex- 
ceptions cannot  be  reviewed  where  the  order 
does  not  appear  of  record.  DooHttu  v. 
American  Nat.  Bank,  58  Neb.  454  (78  N.  V. 
926).  - 

854.  ( 1901.)  An  assignment  of  error 
that  the  justice  failed  to  stale  In  his  do^l^et 
that  a  writ  of  attachment  was  Issued,  pre- 
sents no  question  for  review  where  the  rsv- 
ord  falls  to  disclose  any  order  dissolving 
or  sustaining  the  attachment  Kuker  v. 
BeindorfF,  63  Neb.  91  (88  N.  W.  190). 

855.  (1901.)  To  predicate  error  upon  a 
ruling  of  the  court,  the  record  must  show 
affirmatively  what  the  ruling  was.  Ui- 
with  V.  Campbell,  1  Unof.  695  (95  N.  W.  838). 

856.  (1902.)  When  the  record  in  a  pro- 
ceeding In  the  supreme  court  does  not  con- 
tain a  transcript  from  the  journal  of  tie 
district  court  of  an  alleged  order  made  by 
that  court.  Us  absence  Is  not  supplied  by  a 
recital  In  the  bill  of  exceptions,  certified  by 
the  court  reporter  to  be  true,  that  sacb  as 
order  was  made,  if  the  Judge,  at  the  time  of 
settling  the  bill  of  exceptions,  certifles  that 
the  recital  Is  false  and  orders  it  to 
stricken  out.  Saussay  v.  Lemp  Brewing  Co.. 
64  Neb.  429  (89  N.  W.  1048). 

857.  (1905.)  Where  the  transcript  shows 
no  order  disposing  of  the  motion  for  a  new 
trial,  and  no  final  judgment,  the  supreme 
court  is  without  jurisdiction  and  the  appeal 
will  be  dismissed.  Wall  v.  Kerr.  74  Neb. 
603  (104  N.  W.  1076). 

858.  (1907.)  A  transcript  upon  an  ap- 
peal to  this  court  which  does  not  con^in  a 
final  order  or  Judgment  presents  nothing 
for  review,  Propeck  v.  Propeck,  79  Neb.  218 
(112  N.  W.  302). 

Grounds  for  decision. 

859.  (1896.)  Where  there  was  a  stipula- 
tion for  a  continuance,  and  a  dismissal  at 
the  same  term,  the  order  of  dismissal  can- 
not be  reviewed  In  at  sence  of  a  record  show- 
ing the  grounds  of  the  court's  ruling. 
School  District  No.  1  v.  Bishop,  46  Neb.  850 
(65  N.  W.  902). 

Presentation  of  question  to  lower  conrt. 

860.  (1874.)  When  an  objection  la  made 
to  the  admission  of  any  particular  testi- 
mony, the  ground  ot  the  objertlon  should 
be  stated,  together  with  the  ruling  of  the 
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court,  and  both  preserved  by  bill  of  excep- 
tions; otherwise  they  will  not  be  considered 
Id  the  supreme  court  Michel  v.  Ware,  3 
Neb.  229. 

861.  (1878.)  Where  the  record  does  not 
8how  that  any  exception  was  talien  to  the 
charge  of  the  court  to  the  jury,  no  founda- 
tion is  laid  for  a  review  of  the  instructions 
In  the  supreme  court  Scofteld  v.  Broum,  7 
Neb.  221." 

862.  (1879.)  rn  order  to  make  errors 
committed  by  the  court  below  on  the  trial, 
In  ruling  upon  the  evidence,  or  in  giving 
the  law  to  the  jury,  ground  for  reversing 
the  Judgment,  the  record  must  show  that 
they  were  clearly  pointed  out  to  the  court 
below  in  the  motion  for  a  new  trial.  Mo- 
Cormick  v.  Keith,  8  Neb.  142. 

863.  Assignments  of  error  relating  to  the 
giving  and  refusal  of  instructions  cannot  be 
considered  unless  the  record  discloses  that 
excepticms  were  taken  at  the  trial.  (1894) 
Reo  V.  Bishop,  41  Neb.  202  (B9  N.  W.  555); 
(1896)  City  of  Kearney  v.  Smith.  47  Neb. 
408  (66  N.  W.  538);  (1896)  Unland  v.  Oar- 
ton.  48  Neb.  202  (66  N.  W,  1130);  (1896) 
laire  v.  Yaughan,  48  Neb.  651  (67  N.  W. 
464):  (1896)  Merrill  v.  Equitable  Farm  A 
&totli  Co.,  49  Neb.  108  (68  N.  W.  365); 
(189T)  Rema  v.  State.  52  Neb.  375  (72  N.  W. 
474:  (1902)  German  Ins.  Co.  V.  Stiner,  2 
Unof.  308  (96  N.  W.  122). 

864.  (1894.)  In  order  to  obtain  a  review 
of  matters  occurlng  on  the  trial  it  must  ap- 
pear  that  the  errors  complained  of  were 
c&IIed  to  the  attention  of  the  district  court 
by  a  motion  for  a  new  trial.  A  record  which 
discloses  that  a  motion  for  a  new  trial  was 
filed  and  overruled,  but  which  does  not  dis- 
close  the  grounds  of  such  motion,  Is  insuffi- 
cient for  this  purpose.  Koehler  v.  Summers, 
42  Neb.  330  (60  N.  W.  667). 

865.  (1895.)  A  motion  for  a  new  trial  Is 
a  necessary  part  of  a  record  to  review  by 
petition  In  error  a  judgment  based  oti  the 
findings  of  a  court.  Weber  v.  Kirkendall, 
44  Neb.  766  (63  N.  W.  85). 

8G6.  (1898.)  Taking  an  exception  is  an 
set  of  counsel  In  court.  The  evidence  of 
the  act  is  its  notatlorn  of  record.  State  v. 
Bartiey.  56  Neb.  810  (77  N.  W.  438). 

867.  (1898.)  A  Journal  entry  disclosed 
the  presentment  of  a  motion  for  a  new  trial. 
In  the  same  entry  was  stated  that  defendant 
moved  for  Judgment,  also  the  rendition  of 
the  same— following  all  of  which  there  ap- 
peared tbis:  "To  all  of  which  plaintiff 
duly  excepts."   Held,  Sufficient  evidence  of 


the  exception  to  the  action  of  the  court  on 
the  motion  for  a  new  trial,  although  some- 
what  queatlouable  practice  to  have  the  ex- 
ception so  noted.  State  v.  Bartley.  56  Neb. 
810  (77  N.  W.  438). 

868.  ( 1899. )  An  assignment  of  error 
that  the  court  erred  tn  denying  a  motion  for 
a  continuance  Is  without  merit  where  the 
record  does  not  disclose  that  the  motion  was 
ever  prraented  to  the  court  for  decision,  or 
that  there  was  any  action  or  refusal  to  act 
thereon.  Nelson  v.  Farmland  Security  Co., 
58  Neb.  604  (79  N.  W.  161). 

869.  (1899.)  Alleged  errors  occurring  at 
the  trial  of  a  law  action  cannot  be  reviewed, 
unless  there  is  In  the  record  authentic  evi- 
dence that  a  motion  for  a  new  trial  was 
overruled  by  the  district  court.  Chicago,  R. 
I.  d  P.  R.  Co.  V.  Young,  58  Neb.  678  (79 
N.  W.  556). 

870.  (1902.)  The  supreme  court  cannot 
ccnalder  or  pass  upon  assignments  of  error 
when  the  record  fails  to  show  any  rulings 
on,  or  exceptions  to,  the  matters  complained 
of  in  the  cout-t  below.  Wells  v.  Fetzer,  2 
Unof.  551  (89  N.  W.  596). 

jRullng  of  court  on  objections. 

871.  (1880.)  When  the  error  complained 
of  lies  in  the  exclusion  of  testimony  under 
objection  by  opposing  counsel,  and  the  rec- 
ord, although  showing  the  objections  made, 
is  silent  as  to  the  ruUng  of  the  court  there- 
on, there  Is  no  question  presented  for  re- 
view. Holler  V.  Blaco,  10  NeD.  36  (4  N.  W. 
862). 

872.  (1895.)  Assignments  In  a  petition 
In  error  relating  to  errors  occurlng  at  the 
trial  and  in  the  rendition  of  Judgment  will 

not  be  considered  where  the  record  fails  to 
show  a  ruling  on  a  motion  for  a  new  trial. 
Leach  V.  Renwald.  45  Neb.  207  (63  N.  W. 
887). 

873.  (1901.)  Where  revenal  of  a  Judg- 
ment is  sought  by  reason  of  errors  required 
to  be  set  up  in  a  motion  for  a  new  trial,  the 

record  must  show  a  ruling  upon  such  mo- 
tion. Voorheia,  Miller  <6  Co.  v.  Leisure,  1 
Unof.  601  (95  N.  W.  676). 

Opinion  of  lower  court. 

874.  (1898.)  Where  a  case  Is  tried  to 
the  court  without  a  jury  and  a  general  find- 
ing made  upon  which  Judgment  Is  rendered, 
and,  in  addition  thereto,  the  court  files  a 
written  opinion  in  the  case,  such  opinion  Is 
not  an  essential  part  of  the  record  of  the 
case  when  it  Is  brought  here  for  review. 
Phenix  Ins.  Co.  v.  Fuller.  63  Neb.  811  (74 


Digitized  by 


*  APPEAL  A 

N.  W.  269;  68  Am.  St  Rep.  637;  40  L.  R.  A. 
408). 

876.  (1900.)  What  the  presiding  Jadge 
may  sar.  on  the  hearing  of  a  motion  or 
trial  of  a  canse,  respecting  his  reasons  tor 
granting  an  order  In  the  case  at  chambers, 
Is  not  evidence;  and  such  statement  cannot 
be  considered  for  any  purpose.  'iJorthu>est' 
em  Mutual  Life  I'M.  Co.  v.  Burr,  60  Neb. 
476  (83  N.  W.  663). 

Berlew  of  decision  of  intermediate  court. 

876.  (1891.)  Errors  of  law  occurring  at 
the  trial  will  not  be  reviewed  in  the  aupreme 
court  upon  a  petition  from  the  connty  court 
to  the  dlsctrict  court  In  a  cItII  action  tried 
to  the  connty  court  without  a  jury.  Nicker- 
son  V.  Needles,  32  Neb.  230  (49  N.  W.  433). 

877.  (1894.)  Where  a  proceeding  In 
error  Is  prosecuted  from  the  judgment  of  a 
justice  of  the  peace  to  the  district  court,  a 
petition  in.  error  must  be  filed  in  that  court, 
^eciflcally  enumerattng  the  errors  relied 
on  for  a  reversal  of  such  Judgment;  and  to 
enable  the  supreme  court  to  review  the  judg- 
ment of  the  district  court  on  said  error 
proceeding,  the  petition  In  error,  on  which 
the  district  court  acted,  must  be  incorpor- 
ated Into  the  record  brought  here.  Lean  v. 
Andrews,  38  Neb.  666,  (67  N.  W.  401). 

878.  (1894.)  The  testimony  taken  at 
the  hearing  of  an  application  for  a  liquor 
license,  and  transmitted  to  the  district  court, 
becomes  a  part  of  the  record,  and  no  bill 
of  exceptions  is  necessary  to  bring  it  before 
the  supreme  court  for  review.  Powell  v. 
Egan,  42  Neb.  482  (60  N.  W.  932). 

879.  (1894.)  To  enable  the  supreme  court 
to  review  the  judgment  of  the  district  court 
reversing  the  judgment  of  the  county  court 
on  error  proceedings,  the  petition  in  error 
on  which  the  district  court  acted  must  be 
incorporated  into  the  record.  Lean  v.  An- 
drews, 38  Neb.  6S6  (57  N.  W.  401);  (1895) 
Jandt  V.  Deranlieu,  43  Neb.  422  (61  N.  W. 
632). 

880.  (1895.)  The  action  of  the  district 
court  in  affirming  an  order  dissolving  an  at- 
tachment in  the  coun^  court  will  not  be  re- 
viewed in  the  supreme  court  when  the  rec- 
ord of  the  county  court  has  been  omitted 
from  the  transcript  OoldsmUh  v.  Wix,  43 
Neb.  573  (61  N.  W.  718). 

881.  (1895.)  An  order  of  the  district 
court  refusing  to  strike  ont  the  pleadings 
because  presenting  Issues  not  made  before 
a  justice  from  whom  the  case  was  appealed 
cannot  be  reviewed  unless  the  record  dis- 
closes the  Issues  presented  before  the  jus- 
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tlce.  First  Nat.  Bank  of  Omaha  v,  Chilton, 
45  Neb.  267  («8  N.  W.  862). 

882.  (1897.)  Where  the  sole  question 
presented  In  the  district  court  was  the  reg- 
ularity of  the  appointment  of  a  county  judge 
by  county  commissioners,  the  affirmance  of 
the  judgment  of  the  county  court  by  a  dis- 
trict court  must  be  approved  in  the  supreme 
court  as  being  the  only  judgment  which  the 
district  court  could  have  rendered  In  view 
of  the  impossibility  of  perpetuating  the  evi- 
dence adduced  in  the  county  court  upon  the 
question  therein  presented.  Lowe  v.  Bishop, 
62  Neb.  551  (72  N.  W.  959). 

883.  (1902.)  Wlien  the  judgment  of  a 
district  court,  in  a  proceeding  in  error  to 
review  the  judgment  of  a  justice  of  the 
peace.  Is  before  the  supreme  court  for  re- 
view, the  transcript  must  contain  the  Judg- 
ment of  the  justice  and  such  other  proceed- 
ings as  are  up  for  review.  Saussap  v.  Lemp 
Brewing  Co.,  64  Neb.  429  (89  N.  W.  1048). 

884.  (1902.)  A  judgment  of  a  district 
court,  on  an  appeal  from  an  order  of  an  ei- 
else  board,  granting  a  license  to  sell  malt, 
spirituous  and  vinous  liquors,  will  not  be 
reviewed  by  the  supreme  court  In  the  ab- 
sence of  a  duly  certified  transcript  of  the  ap 
plication,  remonstrance  and  the  final  order 
of  such  board  in  the  premises.  Marferding 
V.  Jones.  2  Unof.  441  (89  N.  W.  290). 

886.  (1903.)  AU^:ed  errors  by  reason 
of  change  of  Issues  on  appeal  from  the 
county  court  will  not  be  reviewed  unless 
the  transcript  shows  that  there  was  a  Judg- 
ment in  and  appeal  from  that  court  and  sets 
forth  the  pleadings  therein.  (Walton  v. 
Campbell,  51  Neb.  788.)  Kummer  v.  Ds- 
bugne  Turbine  and  Roller  Milts  Co.,  4  tJnot 
347  (93  N.  W.  938). 

Katters  not  essmtial  to  iwvlew. 

886.  (1871.)  The  court  reflects  upon  the 
habit  of  inserting  In  the  transcripts  of  the 
proceedings  in  the  district  court,  papers 
filed  therein  upon  which  no  question  is 
made,  because  the  same  unnecessarily  en- 
cumber and  burden  the  records  of  the  su- 
preme court  Morgan  v.  Larah,  1  Neb.  361; 
(1872)  Smith  V.  Fife,  2  Neb.  10. 

887.  (1882.)  Only  such  matter  should  be 
included  in  a  transcript  brought  to  the  su- 
preme court  as  Is  necessary  to  a  correct 
understanding  of  the  case.  Galley  v.  Oalles, 
13  Neb.  200  (13  N.  W.  172);  (1888)  BittoH 
V.  Bachman,  24  Neb.  490  (39  N.  W.  419). 

888.  (1897.)  A  bill  of  exceptions  is  sufB- 
cient  If  it  contains  all  of  the  record  of  the 
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proceedings  to  be  reviewed  necessary  to  ex- 
plain the  ocecptlon  taken.  (Dietricha  v. 
Uneoln  A  N.  R.  Co.,  12  Neb.  225.)  San- 
ford  V.  Modine,  51  Neb.  728  (71  N.  W.  740). 

m.  (1898.)  The  Judgmeat  of  the  dis- 
trict court  must  stand  or  fall  upon  the  stat- 
atory  record  of  the  cas&— that  is,  the  plead- 
icgs,  the  flndins  and  indgment,  and  tlie  bill 
of  exceptions  made  a  part  of  the  record, 
and  an  opinfon  filed  by  the  trial  court 
should  not  be  conBidered.  Phenix  Ins.  Oo.  v. 
Fuller,  63  Neb.  811  (74  N.  W.  269;  68  Am. 
St.  Sep,  637;  40  L.  R.  A.  408). 

890.  (1898.)  The  transcript  brought  to 
this  court  should  contain  so  much  of  the 
record  of  the  district  court  as  Is  essential 
to  a  correct  understanding  of  the  case. 
Xoores  v.  State,  ese  rel.  8hoop,  54  Neb.  486 
(74  N.  W.  823). 

891.  (1901.)  Affidavits  not  presented  to 
and  considered  by  the  trial  court  will  not  be 
considered  in  the  supreme  court  in  the  event 
that  the  case  Is  brought  to  this  court  for  re- 
view, and  therefore  should  not  be  included 
in  the  bill  of  exceptions.  State,  ex  rel.  Pier- 
ton,  V.  Fttwcett,  2  Unof.  243  (96  N.  W.  219). 

892.  (1906.)  A  transcript  on  appeal 
should  contain  the  judgment  or  order 
sought  to  be  reversed  or  modified,  and,  in 
addition  thereto,  only  such  matters  as  may 
be  necessary  to  present  the  rulings  sought 
to  be  reviewed;  to  include  other  matters  is 
a  naelesB  expense  and  tetods  to  obscure  the 
real  questions  presented.  Fike  v.  Ott,  76 
Neb.  439  (107  N.  W.  774). 

B.  Veeesstty  of  BUI  of  Bxeeptlons  to  Bring 
Xatters  Into  Seeoid. 

Use  of  bin  of  exceptions  In  another  case, 
Me  ante.  U  742-74B. 

In  general. 

893.  (1882. )  Appellants  having  filed 
their  answer  out  of  time  were  defaulted,  and 
a  motion  to  set  aside  such  default  overruled 
and  a  second  answer  stricken  from  the  files. 
There  beli^  no  blU  of  exceptions  no  ease 
is  presented  to  the  supreme  court  and  ap- 
peal  dismissed.  Pcirey  v.  Levis,  12  Neb. 
306  (11  N.  W.  330). 

S94.  (1883.)  When  it  is  sought  to  pre- 
■ent  to  the  supreme  court  alleged  errors, 
occurring  upon  the  trial  of  a  cause  in  the 
dlrtrlct  court,  a  bill  of  «cc»ptions,  settled 
and  signed  as  required  by  statute.  Is  Indls- 
Prasablr  necessary,  and  no  other  paper,  rec- 
ord, or  showing  can  be  made  to  take  its 
place.  Edwards  v.  Kearney,  14  Neb.  83  (15 
K  W.  329) ;  (1894)  Boott  v.  Spencer,  42  Neb. 


632  (60  N.  W.  892);  (1896)  Oltmanns  V. 
Findlay,  47  Neb.  289  (66  N.  W.  425). 

895.  (1883.)  Where  a  motion  for  a  new 
trial  is  made  for  reasons  wnich  would  not 
otherwise  be  apparent  from  the  record,  they 
should  be  incorporated  in  a  bill  of  excep- 
tions. Mtasouri  P.  R.  Co.  v.  Hays,  16  Neb. 
224  (18  N.  W.  51). 

896.  (1884.)  Papers  in  a  case,  not  a  part 
of  the  record  proper,  can  only  be  considered 
by  the  supreme  court  in  cases  brought  to 
this  court  on  error,  or  by  appeal,  when  thi- 
same  are  emlMdled  In  a  bill  of  exception:-. 
Frederick  v.  Ballard,  16  Neb.  559  (20  N.  W. 
870). 

897.  (1885.)  A  bill  of  exceptions  is  nec- 
essary only  to  bring  into  the  record  that 
which  without  one  would  not  be  a  part 
thereof.  O'Donohue  v.  Hendrix,  13  Neb.  255 
(13  N.  W.  216). 

898.  (1887.)  Where  plaintiff  filed  his 
petition  In  equity  in  the  district  court  to 
which  defendant  presented  a  demurrer,  on 
the  ground  that  the  petition  did  not  state 
the  facts  sufficient  to  constitute  a  cause  of 
action,  and  such  demurrer  was  sustained, 
neither  a  motion  tor  a  new  trial  nor  bill  of 
exceptions  was  necessary  In  order  to  ob- 
tain a  review  in  the  supreme  court  by  ap- 
peal. Hays  V.  tfercter,  22  Neb.  666  (86  N. 
W.  894). 

899.  (1896.)  Where  It  is  sought  to  pre- 
sent to  the  supreme  court  alleged  errora  oc- 
curring at  the  trial  In  a  district  court  to 
determine  which  involves  an  examination 
of  matters  which  can  only  properly  be  pre- 
sented by  a  bin  of  exceptions,  such  bill, 
settled  and  signed  as  prescribed  by  law,  Is 
Indispensably  necessary.  Scott  v.  Spencer, 
42  Neb.  632  (60  N.W  892);  (1897)  Denise  v. 
City  of  Omaha,  49  Neb.  760  (69  N.  W.  119) ; 
(1898)  AnArews  V.  Kerr,  64  Neb.  618  (74 
N.  W.  1071). 

900.  (1903.)  Where  error  affirmatively 
appears  on  the  face  of  the  record  proper,  a 
bill  of  exceptions  Is  unnecessary  to  obtain  a 
review  of  such  errors.  Herman  v.  Beck,  68 
Neb.  566  (94  N.  W.  612). 

For  review  on  appeal. 

901.  (1901.)  An  appeal  may  be  prose- 
cuted from  a  decree  in  equity,  though  no  bill 
of  exceptions  was  settled  and  allowed.  Na- 
tional Wall  Paper  Co.  v.  Columbia  Nat. 
Bank,  63  Neb.  234  (88  N.  W.  481;  66  L.  R. 
A.  121). 

Evidence. 

TDffect  of  quashing  bill  of  exceptions,  see 
post,  881266-1284. 
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Necessity  for  havtng  evidence  In  record, 
see  ante,  II  768-826. 

902.  (1877.)  Where  evidence  lias  been 
introduced  in  the  court  below,  which  Is  not 
properly  a  matter  of  record,  a  party  who  de- 
sires to  avali  himseif  ot  it  in  the  supreme 
court  must  preserve  the  same  by  a  bill  ot 
exceptions.   Ray  v.  Mason,  6  Neb.  101. 

903.  (1879.)  When  there  is  no  bill  of 
exceptions  the  supreme  court  will  presume 
that  there  was  sufficient  evideoce  before  the 
court  l>elow  to  sustain  the  findings  and 
Judgment.  State  v.  Knapp,  8  Neb.  436 ; 
(1884)  Madten  v.  Norfolk  Mill  Co.,  16  Neb. 
644  (19  N.  W.  636). 

904.  (1880.)  If  a  party  rely  upon  the 
fact  tliat  there  was  no  evidence  In  a  case 
where  evidence  was  necessary,  he  must 
establish  it  by  a  proper  bill  of  exceptions. 
Credit  Fonder  v.  Rogers  10  Neb.  184  (4  N. 
W.  1012). 

905.  (1880.)  Where  testimony  is  offered 
and  excluded,  the  bill  of  exceptions  must 
set  forth  the  testimony  thus  offered  and  re- 
jected. McMillan  V.  Mallory,  10  Neb.  228  (4 
N.  W.  1004;  36  Am.  Rep.  471). 

906.  (1881.)  There  being  no  hilt  of  ex- 
ceptions, it  will  be  presumed  that  the  evi- 
dence sustains  the  decree,  and  that  the 
mortgage  contained  a  provision  for  an  at- 
torney's fee  so  as  to  be  notice  to  a  pur- 
chaser of  the  mortgaged  premises.  White  v. 
Rourke,  11  Neb.  619  (9  N.  W.  689). 

907.  (1884. )  Where  evidence  has  been 
tntroduced  in  the  court  below,  which  Is  not 
properly  a  matter  of  record,  a  party  who 
wished  to  avail  himself  of  it  In  the  supreme 
court  must  preserve  the  same  by  a  bill  of 
exceptions.  Thesing  v..  School  Dietrict  No. 
eri,  16  Neb.  134  (19  N.  W.  626). 

908.  (1886.)  Where  it  is  sought  to  re- 
view the  judgment  of  the  trial  court  upon 
the  facts,  the  evidence  must  be  preserved  in 
a  bin  of  exceptions.  Ro}>ert8  v.  Hershiaer, 
20  Neb.  594  (31  N.  W.  237). 

909.  (1887.)  Objections  to  the  form  of 
notice  to  a  tenant  to  quit,  will  not  be  con- 
sidered, there  being  no  bill  of  exceptions. 
Hitchcock  V.  McEintter,  21  Neb.  148  (31  N. 
W.  607). 

910.  (1889.)  Plats  introduced  In  evi- 
dence should  be  attached  to  the  bill  of  ex- 
ceptions. Fink  V.  Republican  T.  R.  Oo^  27 
Neb.  660  (43  N.  W.  418). 

911.  (1891.)   Without  a  bin  of  exceptions 

embodying  the  evidence,  the  verdict  will  not 
be  set  aside  as  excessive  and  not  sustained 


by  the  evldence.  Zimmerman  v.  KHngenan, 
31  Neb.  496  (48  N.  W.  268);  (1901)  Blkkam 
Valley  Bank  v.  Marley,  61  Neb.  683  (S5  N. 
W.  846). 

912.  (1895.)  The  character  of  the  evi- 
dence Introduced  below  can  only  be  shown 
in  the  supreme  court  by  a  properly  aothen- 
ticated  bill  of  exceptions.  It  cannot  be 
shown  by  affidavits  filed  in  the  ^ipellate 
court.  Scott  V.  Spencer,  44  Neb.  93  (  62  N. 
W.  312). 

913.  (1896.)  Assignments  of  error  re- 
lating to  the  sufficiency  of  the  evidence  and 
the  rulings  of  the  court  in  receiving  and 

esrcludlng  evidence,  will  be  disregarded  in 
the  absence  of  a  bill  of  exceptions  properly 
allowed  and  authenticated.  Andres  v.  Kridr 
for,  47  Neb.  585  (66  N.  W.  649);  (1898) 
Cole  V.  Arlinffton  State  Bank,  64  Neb.  632 
(74  N.  W.  1100);  (1898)  Village  of  Arling- 
ton V.  Barothp,  66  Neb.  656  (77  N.  W.  52). 

914.  (1896.)  Where  there  Is  presented  by 
appeal  only  the  sufficiency  of  the  evidence  to 
sustain  the  Judgment  of  the  district  conrt, 
such  Judgment  will  be  affirmed  when  then 
Is  to  be  found  in  the  record  no  bill  of  excep- 
tions. Winters  v.  Means,  48  Neb.  333  (67  N. 
W.  155);  (1896)  Aultman,  Miller  d  Co.  v. 
Welch,  49  Neb.  117  (68  N.  W.  364);  (1897) 
Douglas  V.  Smith,  60  Neb.  899  (70  N.  W. 
511);  (1898)  Gay  v.  Reynolds,  67  Neb.  194 
(77  N.  W.  661);  (1899)  Noble  v.  Neal,  57 
Neb.  797  (78  N.  W.  888) ;  (1899)  DooUttle 
V.  American  Nat.  Bank,  58  Neb.  454  (78  N. 
W.  926);  (1901)  Bankers  Life  Ass'n  v. 
Oomm'rs  of  Douglas  County,  61  Neb.  202  (86 
N.  W.  54);  (1901)  VniverHty  of  Michigan 
V.  McOuckin,  62  Neb.  489  (87  N.  W.  180; 
57  L.  R.  A.  917). 

916.  (1897.)  In  the  absence  of  a  bill  ot 
exceptions,  issues  of  fact  cannot  be  conaid- 
eied  In  the  supreme  court  on  appeal,  evea 
though  the  transcript  of  the  pleadings  and 
proceedings  recites  that  the  cause  was  orig- 
inally determined  on  an  agreed  statement 
of  facts  copied  In  such  transcript.  Follow- 
ing State  Ins.  Co.  of  Des  Moines  v.  Buck- 
staff  Bros.  Mfg.  Co.,  47  Neb.  1  (66  N.  W. 
27).  Stuart  V.  Burcham,  60  Neb.  823  (70 
N.  W.  883). 

916.  (1901.)  Evidence  relating  to  chal- 
lenges of  jurors  for  cause  and  to  the  array 
can  not  be  considered,  unless  settled  and 
allowed  by  a  bill  of  exceptions.  West  «• 
State,  63  Neb.  267  (88  N.  W.  603). 

917.  (1901.)  The  evidence  used  In  the 
district  court,  upon  a  hearing  of  a  motion  to 
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correct  an  entry  Id  the  Journal,  must  be 
preserved  in  a  bill  of  exceptions,  or  it  will 
Mt  be  consideTed  In  the  supreme  court. 
mer  V.  Brown,  1  Unof.  754  (95  N.  W.  797). 

Depositions. 

918.  (1871.)  A  depoflition  used  upon  a 
hearing  In  the  district  court,  but  not  in- 
dnded  nor  referred  to  in  the  bill  of  excep- 

UonE,  will,  on  motion  In  the  supreme  court, 
be  stricken  out  of  the  transcript  Nebrtuka 
City  V.  Baker,  1  Neb.  180. 

919.  (1883.)  Depositions  given  or  of- 
fered In  erldence  In  the  trial  court  must  be 
embodied  In  a  bill  of  exceptions  to  authorize 
the  snpreme  court  to  consider  them.  Kyle 
r.  Cha$€,  14  Neb.  628  (16  N.  W.  821.) 

AfldaTiti. 

Necessity  of  hartng  aflSdaTlts  in  record, 

see  ante,  If  S27-S35. 

920.  (18S0.)  AffldavlU  used  on  a  hear- 
ing in  the  disbrtet  court  must  be  preserved 
bj  a  tdU  of  exceptions  in  order  to  be  ctfn- 
aldered  by  the  supreme  court   A  certificate 

by  the  clerk  of  the  district  rourt  that  such 
KfldtTlts  were  used  on  the  hearing  of  the 
cuse  must  be  disregarded,  not  being  au- 
tlwrtzed  by  the  statute.  Aultman  v.  Bou>e. 
10  Neb.  8  (4  N.  W.  857). 

921.  (1881.)  AffldaTitb  used  on  a  hear- 
ing in  the  district  court  must  be  embodied 
la  a  bill  of  exceptions  to  be  available  in  the 
anpreme  court.  Oliver  v.  Sheeley,  11  Neb. 
621  (9  N.  W.  689);  (1883)  KyJe  v.  Chase, 
14  Neb.  528  (16  N.  W.  821) ;  (1884)  Dorring- 
tos  t.  Minnich,  15  Neb.  397  (19  N.  W.  456) : 
(1884)  Bmpkie  v.  McLean,  15  Neb.  629  (19 
N.  W.  S93);  (1884)  \z>ON0pan  v.  Bhertoin,  16 
Neb.  129  (20  N.  W.  26);  (1890)  Burke  v. 
Pepper.  29  Neb.  320  (45  N.  W.  4G6);  (1890) 
MeCam  v.  Cooley,  30  Neb.  552  (46  N.  W. 
715);  (1891)  Payne  v.  Jone$,  33  Neb.  260  (50 
N.W.  8);  (1891)  Veneman  v.  McCurtain.  33 
Neb.  643  (50  N.  W.  955);  (1896)  MinUsk  v. 
V^icfc.  49  Neb.  89  (68  N.  W.  874);  (1898) 
Bnitk  Bro.  Loan  Co.  v.  Weitu,  56  Neb.  210 
(7(S  N.  W.  664);  (1901)  Neictaon  v.  Walker, 
1  Unof.  118  (95  N.  W.  470);  (1902)  Phfmix 
Muttal  Life  Ins.  Co.  v.  Williams,  3  Unof. 
T9  (90  N.  W.  756);  (1903)  Stansbury  v. 
Storer,  70  Neb.  603  (97  N.  W.  805). 

922.  (1883.)  It  is  only  where  affidavits 
are  not  otherwise  a  part  of  the  record  that 
their  incorporation  In  a  bill  of  exceptions  Is 
reqaired.  Republican  V.  R.  Co.  v.  Boyse, 
U  Neb.  130  (15  N-  W.  364).  [Overruled. 
Tei»jer  v.  Crowley,  16  Neb.  369]. 

923.  (1888.)   To  make  affidaTits  used  to 


Impeach  an  award  of  arbitrators  a  part  of 
the  record  so  as  to  be  available  on  proceed- 
ings In  error,  they  must  be  embodied  tn  a 
bill  of  exceptions  allowed  and  signed  by  the 
Judge,  or  clerk  of  the  court,  as  the  statute 
directs.  Sides  v.  Brendlinger,  14  Neb.  491 
(17  N.  W.  113). 

924.  (1884.)  Affidavits  In  support  of  a 
motion  for  a  new  trial  which  are  not  em- 
bodied in  the  bill  of  exceptions,  will  not  be 
considered  by  the  supreme  court.  Dolen  v. 
State,  16  Neb.  405  (19  N.  W.  627);  (1891) 
Hunter  v.  Bell,  33  Neb.  249  (49  N.  W.  1132) ; 
(1891)  Van  Etten  v.  Butt,  32  Neb.  285  (49 
N.  W.  365):  (1893)  Bush  v.  Bank  of  Com- 
merce, 38  Neb.  403  (56  N.  W.  989);  (1895) 
Oray  v.  Oodfrey,  43  Neb.  672  (62  N.  W.  41) : 
(1896)  Bosecrans  v.  Asay,  49  Neb.  512  (68 
N.  W.  627) ;  (1899)  Langdon  v.  Wintersteen, 
58  Neb.  278  (78  N.  W.  501);  (1899)  Willits 
V.  Arena  Fruit  Co.,  58  Neb.  659  (79  N.  W. 
624)^  (1901)  Wayne  Nat.  Bank  v.  Kriiger, 
1  Unof.  270  (95  N.  W.  476);  (1901)  John- 
ton  V,  Carlson,  1  Unof.  368  (96  N.  W.  788). 

925.  (1884.)  Affidavits  alleged  to  have 
been  made  at  the  hearing  of  a  motion  to 
Bet  aside  a  default  and  Judgment  In  tbe  dis- 
trict court,  but  which  have  not  been  em- 
bodied in  or  saved  by  a  bill  of  exceptions, 
will  not  he  considered  In  the  supreme  court. 
rindquest  v.  Perky,  16  Neb.  284  (  20  N.  W. 
301);  (1894)  Beard  v.  Ringer,  41  Neb.  831 
(60  N.  W.  95). 

926.  (1884.)  Affidavits  other  than  the 
verifications  of  pleadings  constitute  no  part 
of  the  record  proper,  but  must  be  embodied 
in  the  bill  of  exmptlons.  Frederick  v.  Bah 
lard,  16  Neb.  559  (20  N.  W.  870). 

927.  (1885.)  Affidavits  filed  as  evidence 
In  the  district  court  must  be  certified  to  the 
supreme  court  by  a  proper  bill  of  excep- 
tions, and  be  thus  made  a  part  of  the  record, 
or  they  cannot  be  considered.  Bradshaw  v. 
State,  17  Neb.  147  (22  N.  W.  361);  (1896) 
Norfolk  Nat.  Bank  v.  Job,  48  Neb.  774  (67 
N.  W.  781). 

928.  (1885.)  Affidavits  used  as  evi- 
dence upon  the  bearing  of  a  motion  in  the 
district  court  will  not  be  considered  In  the 
supreme  court  unless  preserved  as  a  part 
of  tbe  record  by  a  bill  of  exceptions.  And 
when  such  papers  are  Improperly  attached 
to  tbe  record  they  will,  upon  motion,  be 
stricken  from  the  files.  Graves  v.  Scoville, 
17  Neb.  693  (24  N.  W.  222);  (1886)  Jacoby 
V.  Mitchell,  19  Neb.  537  (26  N.  W.  255); 
(1886)  Joiner  v.  Van  Alstyne,  20  Neb.  578 
(30  N.  W.  944);  (1892)  Wohlenberg  v.  Met- 
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dkerf,  86  Neb.  803  (63  N.  W.  982);  (1893) 
Maggard  v.  Tan  Duyn,  36  Neb.  862  (55  N. 
W.  263);  (1894)  Barry  v.  Barry,  39  Neb. 
621  (58  N.  W.  193):  (1894)  AldHch  v. 
Bruss,  39  Neb.  669  (58  N.  W.  194);  (1894) 
Kational  Lumber  Co.  v.  Ashlty,  41  Neb.  292 
(59  N.  W.  913);  (1897)  Mortch  V.  Besack, 
62  Neb.  502  (72  N.  W.  853);  (1889)  Mer- 
cantile Trust  Oo.  V.  O'Sanlon,  58  Neb.  482 
(78  N.  W.  925);  (1903)  Outterson  v.  Meyer, 
68  Neb,  767  (94  N.  W.  969). 

929.  (1887.)  An  affidavit  used  in  resist- 
arce  of  a  motion  to  dismiss  an  appeal  on 

the  ground  that  the  transcript,  etc.,  of  the 
proceedings  before  the  Justice  were  not  pre- 
sented to  the  clerk  of  the  district  court 
within  the  time  required  by  law  cannot  be 
considered  in  the  supreme  court  on  a  pro- 
ceeding in  error  to  the  district  court  to  re- 
verse its  Judgment  sustaining  such  motion, 
and  dismissing  the  appeal,  unless  such  affi- 
davit is  preserved  by  bill  of  exceptions  and 
80  made  a  part  of  the  record.  Clapp  v. 
Bowman  d  Ware,  22  Neb.  198  (34  N.  W. 
362). 

980.  (1889.)  Affidavits  used  at  the  hearing 
of  a  motion  to  dissolve  an  attachment  will 

not  be  considered  in  the  supreme  court  on  er- 
ror, unless  preserved  by  a  bill  of  eiceptionH. 
Olda  Wagon  Co.  v,  Benedict,  25  Neb.  372  (41 
N.  W.  254);  (1890)  Strunk  v.  State,  ex  rel. 
Lipv.  31  Neb.  119  (47  N.  W.  640);  (1892) 
Ko66s  V.  Hunt,  34  Neb.  657  (62  N.  W.  278). 

931.  (1891.)  Where  affidavits  or  other 
evidence  are  used  on  the  hearing  of  a  mo- 
tion for  a  change  of  venue  in  the  district 
court,  such  evidence  mnst  be  preserved  in  a 
bill  of  exceptions  to  be  available  in  the  su- 
preme court  Van  Etten  v.  Kosttrs,  31  Neb. 
285  (47  N.  W.  916). 

932.  (1891.)  Affidavits  as  to  alleged  mis- 
conduct of  Jurors,  used  in  the  district  court 
will  not  be  considered  by  the  supreme  court, 
unless  they  are  made  a  part  of  the  record, 
by  being  embodied  In  a  bill  of  exceptions. 
City  of  Plattsmouth  v.  Boeck,  82  Neb.  297 
49  N.  W-  167). 

933.  (1892.)  Where  issues  of  fact  are 
tried  on  affldavHs,  the  supreme  court  will 
not  review  the  order  of  the  district  court 
upon  such  evidence,  unless  the  affidavits  are 
Identified  and  preserved  In  the  form  of  a 
bill  of  exceptions.  Fitzgerald  v.  Benadom, 
35  Neb.  317  (53  N.  W.  72). 

934.,  (1893.)  Affidavits  used  in  support  of 
a  motion  for  a  continuance  in  the  district 
court,  to  be  available  In  the  appellate  court. 


must  be  made  a  part  of  the  record  1^  a  bill 
of  exceptions.  Barton  v.  McKay,  36  Neb.  632 
(54  N.  W.  968);  (1895)  Nelson  v.  Johnson, 
44  Neb.  7  (62  N.  W.  244);  (1897)  Hartford 
Fire  Ins.  Co.  v.  Corey,  53  Neb.  209  (73  N.  "W. 
674);  (1898)  Reid  v.  Panska  66  Neb.  195 
(78  N.  W.  534);  (1901)  Union  Nat.  Bank  of 
Chicago  v.  TomaJin  Improvement  Co.,  1 
Unof.  116  (95  N.  W.  489). 

935.  (1894.)  In  abser  of  a  bill  of  ex- 
ceptions the  averments  of  a  i>etition  for  a 
receiver  must  be  taken  as  true  where  they 
have  not  been  d«iied  except  by  affidavits 
used  as  evidence.  Lowe  v.  Bilej/,  41  Neb.  812 
(60  N.  W.  96). 

936.  (1903.)  Affidavits  filed  In  support 
of  objections  to  Jurisdiction  over  the  person, 
to  be  available  In  proceedings  in  error,  must 
be  preserved  by  bill  of  exceptions.  Gretch  v. 
Maxfield,  4  Unof.  266  (93  N.  W.  934). 

937.  (1906.)  Affidavits  found  In  the  files 
of  the  case  or  attached  to  the  transcript 
cannot  be  considered  as  having  been  used  In 
support  of  a  motion  for  a  new  trial,  unless 
they  are  Included  in  pnd  shown  by  the  oer 
tlficate  of  the  proper  officer  to  be  a  part.of 
the  bill  of  exceptions,  and  to  have  been 
actually  used  In  evidence  ujwn  the  hearing 
of  the  motion.  Loar  v.  State,  76  Neb.  148 
(107  N.  W.  229). 

Instructions. 

Necessity  for  having  instructions  in  rec- 
ord, see  ante,  H  383-841. 

938.  Instructions  are  properly  matters  of 
record  and  should  not  be  embodied  In  a  bill 
of  exceptions.  (1881)  Baton  v.  Carruth,  11 
Neb.  231  (9  N.  W.  58);  (1883)  Cleveland 
Paper  Oo,  v.  Banks,  16  Neb.  20  (16  N.  W. 
833). 

939.  (1891.)  Instructions  must  be  pre- 
served In  a  bill  of  exceptions  In  order  to  be 
reviewed.  Lincoln  Nat.  Bank  v.  Davis,  32 
Neb,  1  (48  N.  W.  892). 

940.  (1895.)  Instructions  given  and  re- 
fused are  a  part  of  the  record  and  need  not 
be  and  should  not  be  embodied  in  a  bill  of 
exceptions.  Blumer  v.  Benneft,  44  Neb.  873 
(63  N.  W.  14). 

941.  (1897.)  Instructions  may  be  re- 
viewed when  properly  certified  In  the  tran- 
script, and  need  not  be  embodied  in  the  bill 
of  exceptions.  Bennett  v.  McDonald,  52 
Neb.  278  (72  N.  W.  268). 

942.  (1898.)  The  ftostructions  to  a  jury 
are  proper  matters  of  record,  and  need  not 
be  preserved  In  the  bill  of  exceptions.  State 
V.  Bartley,  56  Neb.  810  (77  N.  W.  438). 
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notions. 

943.  nssi.)  Motion  for  new  trial,  and 
all  mat' era  required  by  the  statutes  to  be 
filed  with  the  clerk  and  entered  upon  the 
Joamal  o(  the  court,  should  not  be  embodied 
ts  a  bill  of  exceptions.  Eaton  v.  Carruth,  11 
Neb.  231  (9  N.  W.  58). 

944.  (1900.)  A  motion  to  vacate  a  sale, 
when  Sled,  la  a  part  of  the  record  and 
should  not  be  embodied  in  the  bill  of  excep- 
tions. Jtfondell  V.  Wetdin,  59  Neb.  699  (82 
N.  W.  6). 

Stipnlatlons. 

Necessity  for  havii^  stipulation  in  record, 
see  ante,  i  836. 

945.  (1890.)  Where  a  stipulation  of  facts 
between  the  parties  to  a  trial  in  the  district 
court  Is  presented  without  a  bill  of  excep- 
tions, the  supreme  court  will  not  accept  It  as 
tbe  whole  of  the  erldence  upon  which  the 
findings  and  judgment  of  the  court  below 
were  predicated  unless  It  is  brought  up  on  a 
pioper  bill  of  exceptions.  Herbison  v.  Tof/- 
Jor,  29  Neb.  217  (45  N.  W.  626). 

946.  (1896.)  A  written  stipulation  of 
facts  forms  no  part  of  a  record  for  review 
unless  made  so  by  a  bill  of  exceptions. 
State  Int.  Co.  v.  Buckstaff  Bros.  Mfg.  Co., 
47  Neb.  1  (66  N.  W.  27);  (1901)  Ketler  v. 
Uamamsn,  61  Neb.  663  (86  N.  W.  839). 

947.  (1901.)  An  agreed  statement  of 
facts  not  incorporated  in  a  bill  of  excep- 
tions is  not  properl7  In  tbe  record-  Banhert 
Lift  Ata'n.  V.  Commissionera  of  Dougla* 
CoHsty.  61  Neb.  202  (86  N.  W.  64). 

Boles  of  divtriot  eonrt. 

948.  (1902.)  The  rules  of  practice  In  a 
district  court,  alleged  to  have  a  material 
bearing  on  the  rulings  complained  of,  before 
they  can  enter  into  a  determination  of  a 
qaeitlon  presented  in  the  supreme  court, 
must  be  Incorporated  In  the  hill  of  excep- 
tions, /one*  V.  Oleanr,  t  UnoL  641  (89  N. 
W.  386). 

Certiflcates. 

949.  (1891.)  Neither  a  certificate  of  tbe 
clerk  of  the  district  court,  showing  In  what 
proportion  the  names  of  the  persons  upon 
the  list  from  which  the  petit  Jurors  were 
drawn  were  selected  from  the  several  wards 
CBd  precincts  of  D.  county,  nor  a  certificate 
of  the  county  clerk,  showing  the  nnmher  of 
TOtes  returned  as  cast  In  the  respective 
wards  and  precincts  of  said  county,  such 
certificates  not  having  been  made  a  part  of 
a  bill  of  exceptions,  will  be  considered  In  an 


appellate  proceeding  in  the  supreme  court. 
Neal  V.  State,  32  Neb.  120  (49  N.  W.  174). 

Effect  of  failure  to  procure  biU. 

Questions  considered  when  bill  of  excep- 
tions has  been  Quashed,  see  post,  H  1266- 
1284. 

960.  (1880.)  A  party  or  his  attorney  Is 
justified  in  relying  on  the  st&nograpbic  re- 
porter for  a  transcript  of  the  oral  proceed- 
ings of  a  irlal,  and  If  without  fault  on  his 
part  such  transcript  Is  not  prepared  wltbin 
the  time  limited  by  law,  and  he  la  thereby 
deprived  of  his  bill  of  exceptions,  the  court, 
in  a  proper  case,  wil  grant  a  new  trial.  Cur- 
ran  V.  Wilcox,  10  Neb.  449  (6  N.  W.  762). 

9^1.  (1896.)  The  failure  of  a  defeated 
party,  through  his  own  neglect,  to  secure  a 
true  bill  of  exceptions,  presents  no  ground 
for  reversal.  Blomgren  v.  Holmquett,  49 
Neb.  49  (68  N.  W.  382). 

0.  Contents,  ICaking  and  Settlement  of 

Bill  of  Exceptions. 

Natnre  and  purposes  in  general. 

952.  (1885.)  The  pury^ose  of  a  bill  of 
exceptions  is  to  identify  the  paper  or  Instru- 
ment atod  designate  it  as  tbe  paper  or  Instru- 
ment used  on  the  bearing.  GFraves  v.  Boo- 
ville,  17  Neb.  593  (24  N.  W.  222). 

963.  (1901.)  The  function  of  a  bill  of 
exceptions  is  to  bring  into  the  record  the 
facts  on  which  the  trial  court  decided  the 
questions  of  law  presented  for  review.  State, 
ex  rel.  Pierson,  v.  Fawcett,  2  Unof.  243  (96 
N.  W.  219). 

Beqniaites  and  sufficiency  in  generaL 

964.  (1882.)    The  same  procedure  is  to 
be  observed  In  preparing  a  bill  of  exceptions 
in  an  equity  case  as  in  an  action  at  law.. 
UhJing  V.  ScheJlenberg,  12  Neb.  609  (12  N. 
W.  272). 

966.  (1896.)  A  bin  of  exceptions  Should 
begin  with  a  proper  caption,  tbe  matter 
should  be  systematically  arranged,  and  the 

judge  should,  by  reference,  identify  the  ex- 
hibits. Vaughn  v.  Crites,  44  Neb.  812  (62  N. 
W.  1098). 

956.  (1899.)  The  validity  of  a  bill  of  ex- 
ceptions does  not  depend  upon  the  time 
within  which  a  motion  for  a  new  trial  Ib 
filed.  Nebraska  Nat.  Bank  v.  Pennock,  59 
Neb.  61  (80  N.  W.  255). 

967.  (1901.)  A  bill  of  exceptions  made 
up  of  aflSdavIts  presented  before  a  trial  court 
on  objections  to  an  award,  and  which  does 
not  purport,  and  Is  not  certified,  to  present 
the  evidence  taken  before  the  arbitrators 
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vho  rendered  tbe  award,  cannot  be  consid- 
ered with  reference  to  the  question  as  to 
whether  or  not  the  award  was  sustained  by 
such  evidence.  Shutt  v.  Hebebrand,  1  Unof. 
573  (95  N.  W.  785). 

958.  (1903.)  The  supreme  court  is  under 
no  obligation  to  consider  a  bill  of  exceptions 
which  is  not  fairly  and  reasonably  legible. 
Hoy  V.  State,  69  Neb.  516  (96  N.  W.  228). 

959.  (1895.)  The  provisions  of  section 
587a  of  the  code  of  civil  procedure  authoris- 
ing the  certification  of  tbe  original  hill  of 
exceptions  confined  to  proceedings  In  the 
supreme  court  reviewing  judgments  of  dis- 
trict courts.  The  original  bill  of  exceptions 
cannot  be  certified  from  a  county  court  to 
the  district  court.  Sedgwick  v.  Durham,  45 
Neb.  86  (63  N.  W.  142). 

Statnfory  provlslona. 

960  (1886.)  Tbe  statute  relaUng  to 
bills  ot  exceptions  being  rranedial  in  its 
nature  will  be  llherally  construed.  Mwre- 
head  V.  Adama,  18  Neb.  669  (26  N.  W.  242) ; 
(1901)  William*  v.  Miles,  62  Neb.  666  (87 
N.  W.  315). 

Bight  to  bllL 

961.  (1894.)  The  right  to  a  bill  of  .ex- 
ceptions Is  not  Implied  from  the  right  to 
prosecute  proceedlnga  In  error,  and  that  a 
bill  of  exceptions  cannot  be  allowed  except 
In  pursuance  of  statutory  authority.  MoHne, 
Milburn  &  Stoddard  Co.  v.  Curtis,  38  Neb. 
520  (67  N.  W.  161).  Hopkins  v.  Scott,  38 
Neb.  661  (57  N.  W.  391). 

Matters  Included  in  general. 

962.  (1881.)  Where  the  exception  is  for 
the  admission  of  Illegal  evidence  on  tbe 
trial.  It  is  not  necessary  that  bill  contain 
more  of  the  testimony  than  Is  necessary  to 
explain  the  exception  taken.  Dietrichs  v. 
Lincoln  £  N.  R.  Co.,  12  Neb.  225  (10  N.  W. 
718), 

963.  (1899.)  A  bill  of  exceptions  may 
properly  include  a  record  of  events  trans- 
piring in  the  presence  of  the  court,  but  not 
formally  Introduced  in  evidence.  State,  ex 
rel.  Bankers  Reserve  Life  Aas'n,  v.  Scott,  59 
Neb.  499  (81  N.  W.  305). 

964.  (1899.)  The  rules  of  practice  ot 
the  district  court  may  be  incorporated  Into 
the  bill  of  exceptions  without  being  formally 
ititroduced  in  evidence.  State,  ex  rel.  Bank- 
ers Reserve  Life  Ass'n,  v.  Scott,  59  Neb.  499 
(81  N.  W.  305). 

965.  (1902.)  Matters  merely  In  the 
judge's  mind,  and  which  were  in  no  way  a 
jitart  of  the  public  proceedings  at  a  hearing. 


are  not  properly  a  part  of  a  bill  of  excep- 
tions. State,  ex  rel.  Cobb,  v.  Fawcett,  63 
Neb.  523  (88  N.  W.  681). 

966.  (1902.)  A  bill  of  exceptions  may 
properly  include  a  record  of  events  whicb 
took  place  In  the  presence  of  or  under  the 
direction  ot  the  court  and  matters  ot  which 
the  court  took  judicial  notice,  if  in  face  con- 
sidered by  the  court  In  arriving  at  a  deci- 
sion, although  not  formally  introduced  in 
evidence.  State,  ex  rel.  Cobb,  v.  Fawcett.  U 
Neb.  496  (90  N.  W.  250). 

Incorporating  evidence  at  former  trial. 

967.  (1898.)  Where  there  hare  been  two 
or  more  trials,  the  bill  of  exceptions  cannot, 
after  the  ruling  on  the  final  motion,  reach 
back  indefinitely  and  bring  Into  the  record 
the  evidence  adduced  on  former  trials. 
State,  ex  rel.  Morton,  v.  Dickinson,  56  Neb. 
261  (76  N.  W.  543). 

Incorporating  exhibita. 

968.  (1899.)  Ballots  which  have  been 
used  in  evidence,  in  an  election  contest,  can 
be  made  a  part  of  a  bill  of  exceptions  though 
not  physically  attached  to  such  bill  at  tbe 
time  of  the  settlement  Mauck  v.  Brown,  59 
Neb.  382  (81  N.  W.  313). 

969.  (1901.)  Where  ponderous  articles, 
which  do  not  admit  of  physical  attachment 
to  the  record  proper,  are  part  ot  the  evi- 
dence In  the  case,  are  referred  to  in  the  bill 
of  exceptions,  and  articles,  answering  to  sueb 
reference,  are  filed  In  the  supreme  court  with 
the  record  in  the  case,  and  produced  at  the 
hearing,  bearing  the  marks  of  identification 
of  the  official  reporter  of  the  trial  court;  and 
their  Identity  is  unchaDenged.  save  in  tbe 
course  of  the  argument,  the  articles  pro- 
duced will  be  treated  as  a  part  of  the  bill 
of  exceptions.  O'Netll  v.  Chicaffo,  R.  L  6  P. 
R.  Co.,  62  Neb.  368  (86  N.  W.  1098). 

Incorporating  groundB  of  objection. 

970.  (1899.)  Grounds  of  objecUon  to  a 
ruling,  order  or  judgment  which  do  not 

appear  in  the  record  may  be  brought  into  the 
bill  of  exceptions  by  the  party  complaining, 
by  reducing  such  grounds  of  objection  to 
writing  and  asking  to  have  them  incorpo- 
rated into  such  bill  of  exceptions.  State,  ex 
rel.  Bankers  Reserve  Ins.  Co.,  v.  Scott,  59 
Neb.  499  (81  N.  W.  305). 

Duty  of  stenographer  to  furnish  trani- 
script. 

071.  (1896.)  The  supreme  court  will  not 
make  an  order  on  a  stenographer  below  to 
prepare  a  transcript  of  evidence  for  a  bill 
of  exceptions  where  the  district  judge  made 
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such  an  ord«r  upon  condition  that  the  fees 
altoald  be  paid,  tbere  being  shown  neither 
a  compliance  with  the  order  nor  an  attempt 
to  review  it  Argabright  v.  State,  46  Neb. 
822  (es  N.  W.  886). 

.'Presentment  to  adverse  party. 

.972.  <1880.)  Before  a  bill  of  exceptions 
is  signed  by  the  Judge,  whether  in  open  court 
or  during  vacation,  he  should  be  satisfied 
that  al]  parties  to  the  record  Interested 
therein  have  been  given  suitable  opportunity 
to  examine  the  same,  and  to  propose  changes 
or  additions.  Jeffenon  County  v.  Saxon.  10 
Neb.  14  (4  N.  W.  309). 

973.  (1882.)  Where  a  bill  of  exceptions 
was  signed  without  being  submitted  to  ad- 
verse party  for  examination  and  amendment, 
a  motion  to  quash  the  same  was  sustained. 
XJhUng  V.  acheUenberg.  12  Neb.  609  (12  N. 
W.  272);  (1882)  Howard  v.  Lamaster.  13 
Neb.  221  (13  N.  W.  211);  (1884)  ifaa«en 
t'.  Xorfotk  Mill  Co.,  15  Neb.  644  (19  N.  W. 
636). 

974.  (1883.)  If  there  to  no  r«ceipt  or 
other  evidence  In  the  record,  an  affidavit 
stating  the  delivery  of  the.  bill  to  the  ad- 
verse party  must  show  when  and  to  whom 
the  bill  was  delivered.  Howard  v.  Lamaster, 
13  Neb.  221  (13  N.  W.  211). 

975.  (1892.)  in  appeal  cases,  where  the 
Interests  of  the  parties  plaintiff  or  defendant 
■are  so  connected  that  the  appeal  necessarily 
will  bring  up  the  entire  record,  the  failure 
to  serve  the  bill  of  exceptions  on  some  of 
such  parties  will  not  be  cause  for  quash- 
ing the  bill.  Reynolds  v.  DUtx,  34  Neb.  266 
(51  N.  W.  747). 

976.  (1892.)  Where  there  are  two  or 
more  prfticipal  defendants  against  whom  the 
plaintiff  is  seeking  to  enforce  a  claim,  there 
being  no  particular  controversy  between 
them,  service  of  the  bill  of  exceptions  upon 
one  of  such  defendants  or  his  attorney 
within  the  time  fixed  by  statute  will  be 
snffldent.  Crane  v.  Keck,  86  Neb.  683  (SS 
N.  W.  606). 

977.  (1S93.)  In  a  case  where  appellees 
with  adverse  Interests  were  represented  by 
different  counsel,  the  appellant  left  the 
draft  of  a  proposed  bill  of  exceptions  at  the 
office  of  one  of  appellee's  counsel  and  notified 
the  attorneys  for  the  others  that  it  was 
there  for  inspection.  Held,  Not  a  sufficient 
mbniiflslon  under  section  311  of  the  code; 
and  that  the  bill  would  be  quashed  as  to  all 
appellees  to  whom  It  had  not  otherwise  been 
submitted.  Fitzgerald  v.  Brandt,  36  Neb.  683 
(54  N.  W.  992). 


978.  (189«.)  A  proposed  bill  of  excep- 
tions is  not  submitted  to  the  adverse  party 
or  his  attorney  of  record,  within  the  mean- 
ing of  section  311  of  the  code,  by  leaving  It 
at  the  office  of  the  attorney  in  his  absence. 
Lancaiter  County  Bank  v.  OiUilau.  49  Neb. 
166  (68  N.  W.  352). 

979.  (1897.)  A  motion  to  quash  a  bill 
of  exceptions  on  the  ground  ihat  it  was  not 
presented  to  the  adverse  party  or  his  attor- 
ney for  examination  and  amendment  within 
the  statutory  period  should  be  made  within 
a  reasonable  time  after  the  bill  Is  filed  In  the 
appellate  court,  and  where  not  made  for 
nearly  eighteen  months  after  the  filing  o' 
the  transcript,  and  after  briefs  upon  the 
merits  have  been  printed  and  served  by  the 
respective  parties,  such  objection  will  be 
considered  waived,  yash  v.  CoMtello,  50 
Neb.  325  (69  N.  W.  969). 

980.  (1897.)  Objection  to  a  bill  of  ex- 
ceptions that  It  was  not  prepented  for  ex- 
amination and  amendment  within  the  stat- 
utory period,  not  made  before  the  bill  was 
signed  and  allowed  by  the  trial  judge,  but 
raised  for  the  first  time  In  the  supreme 
court,  will  not  be  considered.  T^mpeon  v. 
MieaouH  P.  R.  Co.,  50  Neb.  329  (  69  N.  W. 
1119). 

980a.  (1908.)  A  bill  of  exceptions  will 
not  be  quashed  upon  the  motion  of  an  ap- 
pellee, to  whom  it  had  been  properly  sub- 
mitted, because  It  was  not  served  upon  an- 
other party  to  the  action.  First  Nat.  Bank 
of  Plattsmouth  v.  Oibson,  80  Neb.  577  (114 
N.  W.  777). 

Proposed  amendments. 

981.  (1879.)  Within  ten  days  from  the 
expiration  of  the  time  flxed  by  statute,  or 
the  order  of  the  court  for  preparing  the  bill 
by  statute,  or  the  order  of  the  court  for 
preparing  the  bill  and  submitting  It  to  the 

■  adverse  party.  It  must  be  returned  to  the 
party  seeking  the  bill,  with  the  proposed 
amendments,  If  any.  And  the  party  except- 
ing has  ten  days  after  the  expiration  of  the 
time  flxed  by  law  for  the  return  of  the  bill 
to  him  in  which  to  present  the  bill  to  the 
judge  for  his  approval  and  signature.  First 
Nat.  Bank  of  Omaha  v.  Bartlett,  8  Neb.  319. 

982.  (1881.)  It  is  the  duty  of  the  ad- 
verse party,  upon  receiving  a  bill  of  ex- 
ceptions, to  propose  amendments  thereto, 
and  return  such  bill  with  his  proposed 
amendments  within  the  time  limited  by 
statute  to  the  party  proposing  the  bill.  Deck 
V,  Smith,  12  Neb.  205  (10  N.  W.  705). 

983.  (1888.)    A  party  seeking  a  bill  of 
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exceptions,  who  preaenta  the  proposed  bill 
to  the  adverse  party  or  his  attorneys  for 
amendment,  within  the  time  fixed  by  law  or 
the  order  of  the  conrt.  Is  entitled  to  have 
such  bill  examined  by  such  adverse  party, 
and  ameDdmeDts  thereto  proposed.  If  neces- 
sary. State,  ex  rel.  Covey,  v.  Oaslin,  25  Neb. 
71  (40  N.  W.  601). 

984.  (1893.)  SecUon  311  of  the  code 
makes  It  the  duty  of  a  party  to  whom  is 
submitted  a  draft  of  a  bill  of  exceptions  for 
examination  to  return  It  with  his  proposed 
amendments.  If  any,  within  ten  days.  Fitz- 
gerald V  Brandt,  36  Neb.  683  (54  N.  W.  992). 

985.  (1898.)  In  settling  a  bill  of  excep- 
tions It  Is  not  sufficient  that  a  paper  contain- 
ins  suggestions  of  amendments  be  attached, 
and  that  It  be  disclosed  that  such  amend- 
ments were  allowed.  Amendments  which 
are  allowed  should  be  actually  made  In  the 
body  of  the  bill.  Brennan-Love  Co.  v.  Mcln- 
tosh,  66  Neb.  140  (76  N.  W.  461). 

986.  (1901.)  A  bill  of  exceptions  allowed 
by  the  trial  judge  is  not  invalidated  nor 
rendered  Incomplete  or  defective  by  failure 
upon  his  part  to  pass  upon  proposed  amend- 
ments; It  the  party  proposing  such  amend- 
ments desires  to  rely  upon  or  take  advantage 
of  them  in  the  supreme  court,  he  should 
take  the  proper  steps  to  require  a  ruling 
thereon.  Warren  v.  Waleg,  1  Unof.  446  (95 
N.  W.  610). 

Eflfect  of  fAllure  to  propose  amend- 
ments 

987.  (1882.)  An  adverse  party  upon  re- 
ceiving a  bill  of  exceptions  must  propose 
amendments  thereto  and  return  the  same 
with  his  proposed  amendments  to  the  party 
preparing  the  bill  within  the  time  limited 
by  law.  If  no  amendments  are  proposed,  the 
judge.  If  satisfied  of  the  correctness  of  the 
bill,  may  sign  the  same.  Fitzgerald  v.  Boh 
Ungsworth,  13  Neb.  199  (13  N  W.  209). 

988.  (1883.)  Where  a  bill  of  exceptions 
purporting  to  contain  all  the  testimony  is 
submitted  to  the  adverse  party  for  amend- 
ment, and  such  party  certifies  that  he  has  no 
amendments  to  propose  to  the  same,  the 
court  will  presume  that  such  bill  contains 
all  the  evidence,  notwithstanding  the  certifi- 
cate may  not  fnlly  so  certify.  Cattle  v.  Had- 
dox,  14  Neb.  69  (14  N.  W.  803);  (1898) 
Columbia  Nat.  Bank  v.  Oerman  Nat.  Bank, 
56  Neb.  803  (77  N.  W.  346). 

Time  for  preparation  and  service. 

989.  (1873.)  Exceptions  relating  to  In- 
atmctions  given  to  a  Jury,  mnat  be  reduced 


to  writing  during  the  term  at  which  the  trial 
toolc  place.  Holmes  v.  Wilhite,  3  Neb.  147. 

990.  (1874.)  To  make  exceptions  to  the 
charge  of  the  court  to  the  jury  available  to 
the  party  excepting,  or  to  the  ruling  of  the 
court  in  refusing  to  give  Instructions  asked 
for,  or  to  the  admission  of  testimony,  the 
exceptions  must  be  reduced  to  writing  at 
the  same  term  at  which  the  trial  took  place. 
Bughea  v.  Kellog,  3  Neb.  186. 

991.  (1881.)  Under  act  of  1877,  page  11. 
a  bill  of  exceptions  might  be  prepared  with- 
in the  -time  limited  from  the  adjournment 
of  the  court  sine  die.  (This  Is  not  statute 
law  by  amendment  of  1881.  Comp.  StaL, 
571.)  State,  ex  rel.  Odien,  v.  Weaver,  11 
Neb.  163  (8  N.  W.  385). 

991a.  (1886.)  When  pending  the  proceed 
Ing  on  a  motion  for  a  new  trial  a  remittitur 
is  entered  and  the  motion  overruled  the 

statutory  time  may  be  had  in  which  to  pre- 
pare the  bill  of  exceptions  after  the  remit* 
tltur.  Dodge  v.  Runela,  20  Neb.  33  ( 28  N.  W. 
849).  [Overruled.  City  of  SetDOt  d  v.  Klenk, 
27  Neb.  616.] 

992.  (1886.)  By  sectlcfn  311  of  the  civil 
code  the  time  within  which  a  biil  of  ex- 
ceptions is  to  be  prepared  begins  to  r<in  from 
the  final  adjournment  of  the  district  court 
Nyce  V.  Hhalfer,  20  Neb.  507  (30  N.  W.  943). 

993.  (1889.)  A  Jury  trial  was  had  In  the 
district  court  at  the  March  term  then.*of, 
1888,  the  verdict  being  returned  on  the  7th 
day  of  the  month.  Within  three  days  there- 
after plaintiff  in  error  filed  a  motion  for  a 
new  trial.  On  the  30th  of  April  the  court 
adjourned  sine  dfe,  without  having  passed 
upon  the  motion  for  a  new  trial.  The  next 
regular  term  convened  on  the  28th  day  of 
May,  the  same  year.  On  the  30th  day  of 
July  the  motion  for  a  new  trial  was  argued 
and  submitted  to  the  court  and  on  Angust 
6  It  was  overruled.  On  the  26th  day  of 
September  a  bill  of  exceptions  was  served 
on  defendant  in  error,  who  returned  It 
October  11  without  sus^stlon  of  amend- 
ment, and  on  the  same  day  filed  a  protest 
with  the  judge  against  the  allowance  of  the 
bill.  On  motion  to  quash  it  was  held,  that 
the  bill  was  not  served  upon  defendant  in 
error  within  the  time  required  by  section 
Sll  of  the  clTil  code,  and  the  motion  was 
sustained.  City  of  Setoard  v.  Klenk,  27  Neb. 
615  (43  N.  W.  407). 

994.  (1892.)  The  time  within  which  a 
party  must  prepare  and  serve  a  Mil  of  ex- 
ceptions begins  to  ran  from  the  final  ad- 
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Joornment  of  the  term  of  court  at  which  the 
cause  was  decided  and  not  from  the  date  of 
the  formal  entry  of  the  judgment  by  the 
clerk  upon  the  jonmaJ.  Biclcel  v.  Dutcher, 
35  Neb.  761,  dlatlngnlsbed.  State,  ex  ret. 
Cochran,  v.  Hopewell.  35  Neb.  822  (63  N. 
W.  SM). 

9S5.  (1893.)  The  cauae  was  tried  in  the 
district  court  on  the  17th  day  of  December. 
1889,  and  forty  days  wen  given  to  reduce 
the  exceptions  to  writing.  The  term  of 
court  adjourned  without  day  December  23, 
and  on  the  29th  day  of  the  following  month 
the  trial  Judge,  on  a  showing  of  diligence, 
granted  an  extension  of  thirty  days'  addi- 
tional time  In  which  to  complete  and  serve 
a  bin  of  exceptions.  A  draft  of  the  bill  was 
served  on  the  attorneys  of  the  successful 
party  on  February  19,  1890.  SeJd.  That  the 
same  was  presented  In  time.  First  Nat. 
Bank  of  Denver  v.  Lowrey,  36  Neb.  290 
(54  N.  W.  568). 

996.  (1894.)  The  time  for  preparing  and 
^erring  a  bill  of  exceptions  preserving  the 
evidence  tntroduro^  on  a  hearing  of  a  pre- 
limlnarr  motion  where  no  time  Is  given  to 
reduce  the  exceptions  to  writing,  begins  to 
ran  from  the  final  adjournment  of  the  term 
of  court  at  which  the  decision  upom  the 
motion  was  made,  and  not  from  the  close  of 
the  term  at  which  the  final  jiidgment  In  the 
esse  was  rendered.  Schiel&t  v.  Horhach,  40 
Neb.  103  (58  N.  "W.  720). 

997.  (1896.)  Where  a  trial  has  been  had 
and  a  motion  for  a  new  trial  sustained,  the 
time  for  preparing  a  bill  of  exceptions  em- 
bodying the  evidence  on  that  trial  is  fixed 
at  the  latest  by  the  term  at  which  final  judg- 
ment was  rendered,  or  at  which  the  motion 
for  a  new  trial  was  sustained,  and  not  by 
the  term  at  which  final  judgment  was  ren- 
dered, or  at  which  a  new  trial  was  had,  or  a 
new  trial  after  such  second  trial  denied. 
Btaie  ex  reJ.  Mearow,  v.  Amltrote,  47  Neb. 
236  (6C  N.  W.  306). 

998.  (1896.)  The  fact  that  the  party  ex- 
cepting has  been  diligent,  and  the  delay  was 
caused  by  the  default  of  the  reporter  in 
preparing  a  transcript,  does  not  authorize 
the  snbrnisslon  of  a  bill  after  the  expiration 
of  the  time  fixed  by  law.  Borbach  v.  City  of 
(HmAo,  49  Neb.  8S1  (69  N.  W.  121);  (1897) 
JratAem  v.  Mviford,  53  Neb.  252  (73  N.  W. 
661). 

999.  (1897.)  The  official  reporter's  de- 
fault in  preparing  a  transcript  of  the  testi- 
mony does 'not  authorize  the  submission  of 
the  bill  after  expiration  of  the  time  fixed  by 


law  and  the  order  of  the  court.  Mathews  v. 
Mulford,  53  Neb.  252  (73  N.  W.  661). 

1000.  (1898.)  If  there  be  no  motion  for 
a  new  trial,  as  in  equity  cases,  the  bill  must 
be  served  within  fifteen  days  from  the  final 
adjournment  of  the  term  at  which  judgment 
Is  rendered.  State,  ex  ret.  Morton,  v.  Dick- 
inson, 56  Neb.  251  (76  N.  W.  543). 

1001.  (1898.)  Where  no  order  Is  made 
extending  the  time,  a  bill  of  exceptions.  In- 
cluding the  evidence  given  on  the  trial  of  a 
case,  must  be  served  within  fifteen  days 
from  the  final  adjournment  of  the  term  at 
which  the  motion  for  a  new  trial  is  ruled 
on.  State,  ex  rel.  Morton,  v,  Dickinton.  56 
Neb.  251  (76  N.  W.  543). 

1002.  (1900.)  Where  no  order  is  made 
fixing  a  time  for  preparing  a  bill  of  excep- 
tions Including  the  evidence  adduced  on  the 
hearing  of  a  motion  to  set  aside  a  default 
and  vacate  a  decree,  such  bill  must  be  served 
within  fifteen  days  from  the  final  adjourn- 
ment of  the  term  at  which  the  motion  was 
determined.  State,  ex  rel.  First  Nat.  Bauk 
of  Plattsmouth,  v.  Ramsey,  60  Neb.  191  (82 
N.  W.  625). 

—Presumption  as  to  time. 

1003.  (1885.)  Where  the  transcript 
shows  that  a  bill  of  exceptions  was  taken 
during  the  trial  of  an  action  of  forcible 
entry  and  detainer,  It  will  be  presumed  to 
have  been  prepared  at  that  time,  although 
not  signed  till  a  few  days  afterwards. 
Smith  V.  Kaiser,  17  Neb.  184  (22  N.  W.  368). 

 Extension  of  time. 

1004.  (1879.)  The  statute  allows  a  party 
excepting,  fifteen  days  from  the  rising  of  the 
court,  in  which  to  prepare  and  submit  to  the 
adverse  party  a  bill  of  exceptions.  If  longer 
time  Is  desired,  the  court  may  extend  the 
time  not  exceeding  forty  days  from  the  ris- 
ing of  the  court.  Firat  Nat.  Bank  of  Omaha 
V.  BartUitt,  8  Neb.  319;  (1880)  Jefferson 
County  V.  Saxon,  10  Neb.  14  (4  N.  W.  309). 

1005.  (1886.)  Where  an  order  of  the 
district  court  extended  the  time  forty  days 
from  the  adjournment  of  the  court  In  which 
to  "present"  a  bill  of  exceptions,  Beld,  To 
mean  the  time  within  which  to  prepare  the 
bill  and  present  the  same  to  the  adverse 
party  or  his  attorney.  Morehead  v.  Adams, 
18  Neb.  569  (26  N.  W.  242). 

1006.  (1888.)  When  a  judge  decides 
upon  the  evidence  before  him  that  the  party 
seeking  a  bill  of  exceptions  has  made  a  "due 
showing  of  diligence"  in  the  preparation  of 
the  bill,  and  therefore  extends  the  time  in 
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which  to  prepare  the  same,  the  supreme 
court  will  not  review  ttie  evidence  on  which 

such  extensloii  was  granted  for  the  purpose 
of  determining  whether  the  showing  was 
sufBclent.  Greenioootl  v.  Oobbejf,  24  Neb.  648 
<39  N.  W.  833). 

1007.  (1888.)  Where  time  to  prepare  bill 
is  extended.  It  Is  not  necessary  to  preserve 
the  evidence  on  which  such  extension  was 
granted;  nor  is  such  order  subject  to  review. 
Greenirood  v.  Cobbey,  24  Neb.  648  (39  N.  W. 
833). 

-  1008.  (1891.)  Where,  after  a  verdict  has 
teen  returned  In  the  district  court,  the 
judge  of  another  district  who  tried  the  cause 
ceased  to  preside  and  returns  to  his  own 
district,  before  the  motion  for  a  new  trial 
is  heard  and  determined,  the  motion  may  be 
passed  upon  by  the  court  where  the  case 
is  pending  where  the  Judge  of  that  district 
is  sitting,  and  the  court  has  authority  to 
allow  not  exceeding  forty  days  from  the  ad- 
journment of  the  term  to  prepare  and  serve 
the  bill  of  exceptions.  State,  ex  rel.  Down- 
ing, V.  OasUn,  32  Neb.  291  (49  N.  W.  353). 

1009.  (1891.)  Where  a  district  court  has 
given  a  party  forty  days  from  the  adjourn- 
ment of  a  term  to  reduce  his  exceptions  to 
writing,  the  Judge  has  authority  to  extend 
the  time  in  which  to  prepare  and  serve  a 
bill  of  exceptions,  for  a  period  not  exceeding 
forty  days  additional,  when  it  appears  that 
the  party  seeliing  the  bill  has  used  due  dili- 
gence. Such  power  exists,  notwithstanding 
the  period  first  allowed  expired  before  the 
application  for  an  extension  of  time  was 
made.  McDonald  v.  McAllister,  32  Neb.  514 
(49  N.  W.  377). 

1010.  (1891.)  Notice  of  application  for 
additional  time  to  prepare  and  serve  a  bill 
of  exceptions  Is  not  essential.  McDonald 
V.  McAllister,  32  Neb.  514  (49  N.  W.  377); 
(1893)  First  Nat.  Bank  of  Denver  v.  Lowrey, 
36  Neb.  290  (54  N.  W.  568);  (1899)  Hunter 
V.  Union  Life  Ins.  Co.,  58  Neb.  198  (78  N. 
W.  516). 

1011.  (1891.)  Where  the  orders  extend- 
ing the  time  In  which  to  prepare  a  bill  of 

exceptions  do  not  exceed  eighty  days  from 
the  adjournment  of  the  court  sine  die,  this 
court  will  not  reyiew  the  action  of  the  judge 
in  extending  the  time.  Payne  v.  Jones,  33 
Neb.  260  (50  N.  W.  8). 

1012.  (t891.)  The  code  authorizes  the 
court  to  grant  forty  days  from  the  final  ad- 
journment of  the  court  in  which  to  prepare 
a  bill  of  exceptions.    If  tbl<!  time  Is  InsufB- 


cleut,  the  court,  or  a  judge  thereof,  nay 
extend  the  time  In  which  to  prepare  sndi 
bill  an  additional  forty  days.  If  the  judge 
before  whom  the  cause  was  tried  is  absent 
from  his  district,  another  Judge  of  the  same 
district  where  there  are  two  or  more,  may 
make. an  order  extending  the  time.  Pajm« 
V.  Jones,  33  Neb.  260  (50  N.  W.  8) 

1013.  (1892.)  The  district  Judge,  by 
overruling  a  motion  to  correct  the  record 
to  make  It  show  that  the  time  to  prepare  a 
bill  of  exceptions  bad  been  «rtended  forty 
days,  In  effect  held  that  no  such  order  had 
Leen  made,  and  the  signing  of  a  bill  by  him 
within  the  time  named  was  without  author- 
ity. Gray  v.  Elbling,  35  Neb.  278  (53  N. 
W.  68). 

1014.  (1893.)  On  the  granting  of  an  or 
der  extending  the  time  for  preparing  and 

serving  a  bill  of  exceptions,  the  proper  prac- 
tice is  to  file  the  same  with  the  clerk  of  the 
district  court.  First  Nat.  Bank  of  Denver 
V.  Lowrey,  36  Neb.  290  (54  N.  W.  568). 

1015.  (1895.)    A  motion  for  the  exten< 

sion  of  time  to  prepare  and  serve  a  bill  of 
exceptions  may  be  overruled  where  the  ap- 
plfcant  has  not  been  diligent.  Stein  v.  Van- 
nice.  44  Neb.  132  (62  N.  W.  464). 

1016.  (1896.)  An  application  for  addi- 
tional extension  of  time  to  prepare  a  bill 
of  exceptions  should  be  addressed  to  tlie 
judge  to  whose  ruling  exceptions  was  taken, 
such  extension  by  another  Judge  being  in- 
effective. Bansoom  v.  Lantry,  48  Neb.  666 
(67  N.  W.  762). 

1017.  (1896)  An  inability  to  submit  the 
bill  to  the  adverse  party  or  his  attorney,  on 
account  of  absence  of  the  latter,  the  party 
proposing  the  bill  having  been,  diligent, 
would  undoubtedly  be  good  cause  for  ex- 
tending the  time,  and  the  rights  of  botb 
parties  would  thereby  be  saved.  Lancaster 
County  Bank  v.  OHlilan.  49  Neb.  165  (68  X. 
W.  352). 

1018.  (1896.)  Section  311  of  the  code  of 
civil  procedure  fixes  and  limits  the  time 

within  which  proposed  bills  of  exceptions 
may  be  submitted  to  the  adverse  party.  In 
the  absence  of  any  order,  the  party  except- 
ing has  for  this  purpose  fifteen  days  from 
the  adjournment  sine  die  of  the  term  at 
which  judgment  Is  rendered  or  at  which  a 
motion  for  a  new  trial  Is  ruled  on.  The 
court  may  in  its  discretion  allow  additional 
time,  not  exceeding  forty  days  from  sucli 
adjournment.  Upon  due  showing  of  dlH- 
^nce,  and  not  otherwise,  the  judge  who 
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tried  the  cause  may  further  extend  the  time, 
but  not  beyond  forty  days  addftioDal.  Hor- 
tecA  V.  City  of  Omaha,  49  Neb.  851  (69  N. 
W.  121) 

1019.  (1904.)  The  trial  court  has  no 
tuthority  to  extend  the  time  for  preparing 
aod  serving  a  bill  of  exceptions  more  than 
80  days  from  the  adjournment  of  the  term 
at  which  the  cause  was  tried,  motion  for 
new  trial  oremiled  and  judgment  entered. 
A  bill  allowed  In  violation  of  this  proTlslon 
cf  the  statute  will  be  quashed  upon  motion 
duly  made  In  the  supreme  court.  Btocte  v. 
Luebben.  72  Neb.  264  (100  N.  W.  807). 

1020.  (1904.)  Where  an  ex  parte  order 
extending  the  time  for  the  presentation  of 
a  bill  of  exceptions  has  been  found  upon  a 
bearing  to  have  been  wrongfully  and  fraudu- 
lently obtained,  a  district  judge  may  set  the 
order  aside,  and  refuse  to  settle  and  allow 
the  UU  because  not  presented  within  the 
statntory  time.  In  sucb  case  he  will  not 
be  compelled  by  mandamus  to  settle  and 
allow  tbft  bill.  State,  ex  rel.  Pritschan,  v. 
Bonborger,  72  Neb.  615  (101  N.  241), 

Effect  of  delay. 

1021.  (1871.)  If  the  bill  of  exceptions 
be  not  reduced  to  writing  and  tendering 
during  the  term  at 'which  the  trial  Is  had, 
tt  will  be  disregarded.  Monroe  v.  Elburt, 
1  Neb.  174. 

1022.  (1884.)  When  a  proposed  bill  of 
eiceptlonsjs  not  served  upon  the  adverse 
party  wltbin  forty  days  after  the  adjourn- 
ment of  the  district  court— that  being  the 
time  allowed  for  sucb  service — the  judge  of 
the  district  oonrt  has  no  authority  to  sign 
tnd  allow  snch  bill  over  tbe  protest  of  the 
party  against  whom  the  bill  Is  sought  to 
be  used,  and  such  bill  of  exceptions  will,  on 
notion,  be  stricken  from  the  files  of  the 
tnpreme  court.  Birdtall,  Bon  Co.  v.  Car- 
ter.  16  Neb.  422  (20  N.  W.  287). 

1023.  (1889.)  The  decision  of  the  dis- 
trict court  was  made  March  9,  1889,  the 
motion  for  a  new  trial  being  overruled  on 
the  game  day.  Coart  adjourned  »ine  die  on 
the  16th  day  of  Uie  same  month  without 
granting  an  extension  of  time  within  which 
io  prepare  and  serve  a  bill  of  exceptions. 
Ob  the  igth  day  of  April,  and  more  than 
fifteen  days  after  the  final  adjournment  of 
fourt.  the  bill  of  exceptions  was  served  upon 
defendant  In  error,  who  refused  to  acknowl- 
«dff  lerrice  on  account  of  the  expiration  of 
time.  On  the  22d  day  of  Hay  plaintiff  In 
error  notified  defendant  In  error  to  appear 


forthwith  before  the  Judge  of  the  district 
court  before  whom  the  case  was  tried  and 
show  cause  against  the  allowance  of  the 
bill.  On  that  day  the  judge  refused  "to 
correct  the  record"  so  as  to  make  it  appear 
that  the  additional  time  was  granted,  but 
signed  the  bill,  giving  as  a  reasou  therefor 
that  the  attorney  for  plaintiff  In  error  was 
laboring  under  the  wrong  impression  that 
an  extension  had'  been  granted.  It  was  held 
that  the  judge  had  no  authority  to  sign  the 
bill,  and  upon  the  motion  of  plaintiff  in 
error  the  exceptions  were  quashed.  Oreen- 
wood  V.  Craig.  27  Neb.  669  (43  N.  W.  427). 

1024.  (1897.)  A  party  seeking  a  bill  of 
exceptions  presented  his  proposed  bill  to  the 

adverse  party  or  his  attorney  for  amend- 
ment sutwequent  to  the  expiration  of  the 
time  fixed  by  law  and  the  order  of  the  trial 
judge,  and  objection  to  the  allowance  of  the 
bill,  on  that  ground,  was  distinctly  made  to 
the  trial  judge  before  the  same  was  settled 
and  allowed,  which  objection  was  renewed  at 
the  earliest  opportunity  In  the  appellate 
court,  and  prior  to  the  briefing  of  the  cause 
on  the  merits.  Held,  That  the  bill  should  be 
quashed.  Horbach  v.  City  of  Omaha,  49 
Neb  851,  followed.  TrumWe  v.  Trumble,  50 
Neb.  332  (69  N.  W.  968). 

Notice  of  presentment  for  allowance. 

1026.  (1893.)  Where  no  amendments  are 
proposed  to  a  bill  of  exceptions,  no  notice 
of  the  presentation  of  the  bill  to  the  judge 

for  allowance  l3  required  to  be  served  on 
the  adverse  party.  First  Nat.  Bank  of  Den- 
ver V.  Lowrey.  36  Neb.  290  (54  N.  W.  568); 
(1899)  Hunter  v.  Union  Life  Ina.  Co.,  58 
Neb.  198  (78  N.  W.  616). 

Stipulations  as  to  allowance  or  settlement. 

1026.  (1878.)  A  stipulation  of  the  at- 
torneys in  the  cause,  stating  that  the  record 
is  a  correct  transcript  of  the  proceedings, 
may  be  sufficient  to  justify  the  judge  in  the 
court  below  In  signing  the  bill  as  presented, 
but  forms  no  basis  for  the  supreme  court 
to  consider  the  matters  embodied  In  the  bill 
of  exceptions.  Credit  Fancier  of  America 
V.  Rogers,  8  Neb.  34. 

1027.  (1890.)  A  stipulation  of  the  at- 
torneys in  a  cause  stating  that  the  record 
Is  a  correct  transcript  of  the  proceedings,  or 
that  the  files  annexed  are  the  original  files, 
and  that  the  transcript  may  be  accepted  as 
the  bill  of  exceptions,  may  be  sufficient  to 
justify  the  judge  in  the  court  below  in  sign- 
ing the  same  as  a  bill  of  exceptions,  but 
forms  no  sufficient  basis  for  the  supreme 
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court  to  consider  the  same  as  a  bill  of  ex- 
ceptlons,  without  having  been  settled  and 
signed  as  such.  (See  Credit  Fonder  v. 
Rogers,  8  Neb.  34.)  Mi^arn  v.  Oooley,  30 
Neb.  662  (46  N.  W.  716). 

1028.  (1897.)  A  Stipulation,  "It  Is  here- 
by agreed  that  the  clerk  of  the  district 
court  sign  this  bill  of  exceptlcms,  Instead  of 
the  judge  who  presided  at  the  trial  of  this 
case."  held  sufficient  to  authorize  the  clerk 
to  sign  and  settle  the  bill.  Behrendg  v. 
Beyschlag,  60  Neb.  304  (69  N.  W.  835). 

1029.  (1901.)  Where  a  proposed  bill  of 
exceptions  la  submitted  to  opposing  attor- 
neys for  examination  and  suggestions  of 
amendments,  who,  after  examination,  return 
the  bills  Indorsed  thereon  "we  consent  this 
bill  of  CTceptions  to  be  allowed  and  signed," 
and  afterwards  enter  Into  a  stipulation  that 
the  clerk  of  the  district  court  may  settle  and 
and  allow  the  bill  of  exceptions  in  the  case, 
in  which  stipulation  it  is  agreed  that  no 
amendments  will  be  suggested  by  the  par- 
tles<  seeking  to  have  the  proposed  bill  al- 
lowed, held,  that  the  two  stipulations,  when 
construed  together,  are  equivalent  to  an 
agreement  that  the  bill  of  aceptlons  pro- 
posed  was  true  and  correct,  and  that  the 
clerk  was  authorized  to  sign  and  allow  the 
same  under  the  provisions  of  section  311  of 
the  code  of  civil  procedure.  WilliaiM  v. 
Mile;  62  Neb.  666  (87  N.  W.  816). 

Settlement. 

1030.  (1881.)  The  Judge  should  not 
erase  his  name  after  bill  of  exceptions  Is 
filed.  Deck  v.  SmitK  12  Neb.  205  (10  N. 
W.  706). 

1031.  (1883.)  A  bill  Of  exceptions, 
though  agreed  to  by  the  attorneys  of  both 
parties  by  stipulation,  unless  settled  and 
signed  by  the  judge  or  clerk,  will  be  quashel 
on  motion.  McCathron  v.  McCathron,  16 
Neb.  144  (17  N.  W.  265). 

1032.  (1889.)  A  paper  In  the  semblance 
of  a  bill  of  exceptions,  but  which  has  not 
been  allowed  and  certified  by  the  judge  who 
tried  the  cause  In  the  court  below,  nor  by 
Uie  clerk  of  such  court,  under  the  circum- 
stances, or  In  the  manner  provided  by  stat- 
ute, filed  with  the  record  in  the  supreme 
court  will  be  stricken  out  on  motion.  Hol- 
loway  V.  Schoolev,  27  Neb.  553  (43  N.  W. 
346). 

1033.  (1891.)  A  bill  of  exceptions  must 
be  authenticated  In  some  of  the  modes  pro- 
vided by  law  to  authorize  a  reviewing  court 


to  act  upon  it  Jeioett  v.  Oaborne,  33  Neb. 
24  (49  N.  W.  774). 

1034.  (1891.)  Excuses  for  the  fftllure  of 
the  judge,  before  whom  a  cause  was  tried, 
to  sign  a  bill  of  exceptions  which  Is  not 
signed,  cannot  be  considered  as  a  reason  for 
sustaining  the  bill.  Jetcett  v.  Osborne.  33 
Neb.  24  (49  N.  W.  774). 

1035.  (1894.)  There  is  no  authority  of 
law  for  the  settlement  of  a  bill  of  exceptions 
embodying  the  evidence  taken  on  the  hear- 
ing of  proceedings  by  supervisions  to  remove 
a  county  officer.   Hopkins  v.  Scoff,  38 

661  (57  N.  W.  391). 

1036.  (1899.)  The  setUement  and  allow- 
ance ara  of  the  bill  as  a  whole,  inclusive  of 
the  statements  of  the  heading  and  the  body 
relative  to  what  it  contains;  and  where, 
from  an  Inspection  of  the  entire  bill,  It  Is 
obvious  that  the  word  "testimony"  was  used 
with  reference  to  the  evidence,  and  as 
synonymous  with  "evidence,"  it  may  be  ac- 
corded such  extended  signifleatlmi.  Wool- 
worth  V,  Parker.  67  Neb.  417  (77  N.  W. 
1090). 

 IiOHR  of  signature. 

1037.  (1890.)  Where  the  signature  to 
the  bill  of  the  trial  judge  is  shown  to  have 
been  lost,  a  copy  of  the  same  attached  to 
the  bill  is  sufficient  Warren  v.  Brown,  31 
Neb.  8  (47  N.  W.  633). 

Autiiorlty  to  settle— Beferee. 

1038.  (1881.)  A  referee  has  authority 
to  sign  a  bill  of  exceptions  which  may  con- 
tain all  the  evidence  taken  by  him.  Turner 
V.  Turner,  12  Neb.  161  (10  N.  W.  645). 

1039.  (1881.)  A  bill  of  exceptions  of  a 
cause  before  a  referee  Is  not  to  be  signed  by 
the  judge  but  by  the  referee,  and  Is  not  sul>- 
ject  to  the  provisions  of  section  311  of  the 
code  for  settling  bills  of  exceptions.  Tur- 
ner V.  Turner,  12  Neb.  161  (16  N.  W.  646); 
(1890)  State,  ex  rel.  Duntemtan,  v..  OaaUn, 
30  Neb.  651  (46  N.  W.  917);  (1892)  Wkalen 
V.  Brennan,  34  Neb.  129  (51  N.  W.  759): 
(1892)  Carlson  v.  Beckman,  35  Neb.  392  (53 
N.  W.  208). 

1040.  (1897.)  In  the  course  of  a  trial 
before  a  referee  only  the  referee  has  the 

power  to  certify  as  to  exceptions:  and  a 
bill  of  exceptions  embodying  only  such  mat- 
ters, if  settled  and  signed  by  the  clerk  of 
the  district  court  alone,  is  entirely  nug?.tory. 
Disbrow  V.  McNish,  52  Neb.  309  (72  N.  W. 
216). 
0 
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 Chairman  of  county  board. 

1041.  (1902.)  A  bill  of  exceptions  of  the 
ertdeace  offered  In  a  proceeding  before  the 
board  of  coulity  commissioners  must  be 
signed,  settled,  and  allowed  by  the  chairman 
of  such  board.  Union  Stock  Tard*  Nat. 
Bank  v.  Thurston  County^  65  Neb.  408  (91 
N.  W.  286). 

 Judge  of  district  court. 

1042.  (1894.)  The  judge  of  the  district 
court,  who  passes  upon  a  preliminary  mo- 
tion In  a  case,  may  properly  settle  a  bill  of 
exceptions  preserving  the  evidence  Intro- 
dneed  upon  the  hearing  of  such  motion,  not- 
withstanding another  judge  presided  at  the 
trial  of  the  case  upon  the  merits.  ScMeldt 
V.  Horbach,  40  Neb.  103  (B8  N.  W.  720). 

 Trial  judge  whose  term  has  expired. 

1043.  (1884.)  "The  Judge  who  heard  or 
tried  a  case"  in  the  district  court  has  au- 
thority to  settle  and  allow  a  bill  of  excep- 
tions in  a  case  tried  before  him  after  the 
expiration  of  bis  term  of  office.  State^  ex 
nl.  Cressman,  v.  Bamet,  16  Neb.  37;  (19 
N.  W.  701);  (1891)  Quick  v.  Sachaae,  31 
Neb.  312  (47  N.  W.  935);  (1896)  Hanscom 
V.  Lantry.  48  Neb.  665  (67  N.  W.  762.) 

 Clerk  of  court 

1044.  (1877.)  Under  the  provision  of  the 
act  to  amend  sections  308  and  311  of  the 
code  (laws  1877,  p.  12)  the  clerk  of  the 
conrt  can  settle  and  sign  a  bill  of  exceptions 
only  in  case  of  the  death  of  the  judge,  and 
not  in  case  of  his  resignation.  Schaffroneck 
V.  Martin.  9  Neb.  38  (2  N.  W.  343). 

1045.  (1894.)  A  clerk  of  the  district 
court  has  no  authority  to  sign  and  allow  a 
bill  of  exceptions  under  conditions  other 
than  those  specified  In  section  311  of  the 
code.  Scott  V.  Spencer,  42  Neb.  632  (60  N. 
W.  892);  (1895)  Ola$s  v.  Zutavem,  43  Neb. 
304  (61  N.  W.  579;  47  Am.  St  Rep.  763). 

1046.  (1894.)  In  order  to  authorize  the 
clerk  of  the  district  court  to  settle  a  bill  of 
exceptions  it  must  appear  that  the  condi- 
tions exist  where  under  section  311  of  the 
code  of  civil  procedure  permits  the  clerk 
to  exercise  such  authority.  Therefore,  al- 
though the  parties  may  have  agreed  in  ad- 
vance of  the  preparation  of  the  bill  that  the 
clerk  might  settle  the  same,  he  Is  not  au- 
thorized to  do  so  when  the  proposed  bill, 
instead  of  being  agreed  upon.  Is  returned 
with  proposed  amendments  and  those  are 
not  complied  with.  Outhrie  v.  Brown,  42 
Neb.  652  (60  N.  W.  939). 


1047.  (1895.)  In  order  to  confer  upon  a 
clerk  authority  to  sign  a  bill  of  exceptions  It 
must  appear  that  the  judge  is  dead  or  pre- 
vented by  sickness  or  absence  from  signing 
and  allowing  the  bill,  or  the  parties  or  their 
counsel  must  agree  upon  the  bill  and  at- 
tach their  written  stipulation.  Nelson  v. 
Johnson,  44  Neb.  7  (62  N.  W.  244). 

1048.  (1895.)  In  this  case  there  are  pre- 
sented only  questions  of  fact  which  cannot 
he  examined  upon  what  purports  to  be  a 
bill  of  exceptions  signed  by  the  clerk  of  the 
district  court  wherein  judgment  was  ren- 
dered, for  the  reason  that  there  was  no 
showing  of  the  sickness  or  absence  of  the 
presiding  judge  from  his  district,  and  be- 
cause the  j»rties  litigant  did  not  agree  upon 
Buch  bin.  Following  Bcott  v.  Spencer,  42 
Neb.  632  (60  X  W.  892).  Grigga  v.  Har- 
mon, 45  Neb.  21  (63  N.  W.  125). 

1049.  (1895.)  Questions  of  fact  will  not 
be  considered  where  the  bill  of  exceptions 
was  settled  without  authority  by  the  clerk 
of  the  district  court  Mattia  v.  Connolly,  45 
Neb.  628  (63  N.  W.  918). 

1050.  (1896.)  The  clerk  of  the  district 
court  Is  clothed  with  the  power  to  sign  and 
allow  a  bill  of  exceptions,  when  It  is  made 
to  appear  by  affidavit  that  the  trial  judge 
is  absent  from  his  district  Chicago,  B.  A 
g.  R,  00.  V.  Syatt,  48  Neb.  161  (67  N.  W.  8). 

1051.  (1897.)  The  statute  by  which  the 
clerk  of  the  district  court  Is  allowed  to  set- 
tle and  sign  a  bill  of  exceptions,  instead  of 
the  judge  who  heard  or  tried  the  cause  must 
be  strictly  construed,  and  the  methods  pre- 
scribed by  statute,  ff  any,  for  making  the 
facts  on  which  the  clerk's  autborlty  to  set- 
tle and  sign  a  bill  of  exceptions  apparent  of 
record,  should  be  followed;  and  where  the 
statute  requires  a  showing  of  the  facts  to 
be  by  affidavit  a  statement  by  the  clerk,  in 
the  certificate,  that  he  has  personal  knowl- 
edge of  the  facts,  will  not  be  sufficient  to 
take  the  place  of  the  required  affidavit 
Soott  V.  Overall,  50  Neb.  144  (69  N.  W.  777). 
[See  Williama  v.  Milea,  62  Neb.  566.] 

1052.  (1898.)  In  eases  where  the  clerk 
of  the  district  court  Is  authorized  to  settle 
bills  of  exceptions,  the  act  may  be  performed 
by  a  deputy,  It  not  being  shown  that  the 
principal  Is  absent  Brownell  v.  Fuller,  54 
Neb.  686  (74  N.  W.  1106). 

———Stipulation  authorizing  clerk  to  set 
tie. 

1053.  (1883.)  By  the  seventh  clause  of 
section  311  of  the  code  of  civil  procedure. 
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where  the  parties  In  an  action  agree  upon 
a  bill  of  exceptions  by  a  written  stipulation 

attached  thereto,  Che  clerk  of  the  court  Is 
authorized  to  settle  and  allow  It,  independ- 
ently of  whether  the  judge  is  either  dis- 
qualified or  unable  to  do  so.  Great  Western 
Mfg.  Co.  V.  Hunter,  14  Neb.  462  (16  N.  W, 
474). 

1054.  (1894.)  Settlement  ot  a  bill  of  ex- 
ceptions by  clerk  upon  stipulation  must  be 
agreed  to  by  all  the  parties  to  the  record 
or  their  attorneys  and  must  be  made  within 
the  time  fixed  by  law  or  allowed  by  the 
court  Reynolds  v.  Diitz,  39  Neb.  180  (58 
N.  "W.  89). 

1056.  (1894.)  A  clerk  can  settle  a  bill 
of  exceptUins  upon  agreement  ot  parties 
only  when  the  unanimous  consent  ot  all  the 
parties  Interested  Is  shown  by  a  stipulation 
to  that  effect  attached  to  the  proposed  bill 
of  exeeplons,  signed  either  by  the  parties 
tliCmselves  or  their  attorney  of  record  In 
the  case  wherein  the  bill  Is  proposed,  or  by 
an  attorney  or  agent  whose  special  authority 
to  sign  is  aiBnnatively  shown.  Reynolds  v. 
Dietz,  39  Neb.  180  (58  N.  W.  89). 

1056.  <1894.)  The  mere  stipulation  of 
counsel  in  a  case  that  the  clerk  of  the  court 
may  sign  and  allow  a  bill  ot  exceptions  is 
not  sufficient  to  confer  authority  upon  him 
to  do  so.  Scott  V.  (Spencer,  42  Neb.  632  (60 
N.  W.  892);  (1895)  Yenney  v.  Central  Citjf 
Bank,  44  Neb.  402  (02  N.  W.  872). 

1067.  (1895.)  The  mere  stipulation  of 
counsel  In  a  case  that  the  clerk  of  the  court 
may  sign  and  allow  a  bill  of  exceptions  Is 
not  Bufflcient  to  confer  autharity  upon  him 
to  do  so.  To  confer  authority  upon  the 
clerk  of  a  district  court  to  sign  and  allow 
a  hill  of  e::ceptioDs  it  must  appear  that  the 
Judge  Is  dead,  or  that  he  is  prevented  by 
sicltness,  or  absence  from  his  district,  from 
signing  and  allowing  the  bill;  or,  the  par- 
ties or  their  counsel  must  agree  upon  the 
bill  of  exceptions  anti  attach  thereto  their 
written  stipulation  to  that  effect.  Scott  v. 
Spencer,  42  Neb.  632,  followed.  School  Dia- 
trict  Wo.  -t.*)  V.  Cooper,  44  Neb.  714  (62  N. 
W.  1084):  (1895)  Martinv.  FiUmore  County, 
44  Neb.  719  (62  N.  W.  863);  (1895)  Rice  v. 
Winter,  45  Neb.  517  (63  N.  "W.  830). 

1058.  (1896.)  A  stipulation  is  sufficient 
to  authorize  the  clerk  to  sign  a  bill  of  ex- 
ceptions when,  by  Its  terms,  it  clearly  shows 
that  the  particular  hill  of  exceptions  to 

which  the  sttpi:latIon  is  attached  is  agreed 
upon  by  the  parties  as  a  correct  bill.  Fire 


Aaa'n  of  Philadelphia  v.  Ruby,  49  Neb.  5i4 
(68  N.  W.  939). 

Time  for  allowance  and  Bettlanant, 

1069.  (1876.)  In  ^-acation  a  Jndge  taai 
no  authority  to  allow  a  hill  of  exceptions. 

And  If  the  record  disclose  that  it  was  so 
allowed,  it  will  not  be  considered.  MewU 
V.  Johnson  Harvester  Co.,  5  Neb.  217.  |0t«^ 
ruled.    State  v.  Weaver,  11  Neb,  165.) 

1060.  (1894)  A  bill  of  exceptions  to  be 
settled  by  the  clerk  upon  agreement  of  par- 
ties, must  be  acted  upon  by  such  clerk 
within  the  time  fixed  by  statute,  or  within 
the  time  allowed  by  the  court  or  Judge  tor 
the  settlement  ot  such  bill  of  exceptions. 
Reynolds  v.  Deitz,  89  Neb.  180  (58  N.  W. 
89). 

1061.  '  (1894.)  Where  amendments  an 
proposed  to  a  bill  ot  exceptions,  the  draft 
of  the  bill,  with  the  proposed  amendments 
must  be  presented  to  the  trial  Judge  within 
ten  days  after  the  return  of  the  same  to  the 
party  seeking  the  allowance  of  the  bill,  upon 
five  days'  notice  to  the  adverse  party  or  his 
attorn^  ot  record  of  the  time  and  place  of 
such  presentation.  Schtelda  v.  HorbatA,  40 
Neb.  103  (68  N.  W.  720).  [Overruled.  State 
V.  Scott,  63  Neb.  671.] 

Commencement  of  running  of  limi- 
tation. 

1062.  (1892.)  When  a  cause  Is  tried  to 
the  court  without  the  intervention  of  a  jury, 
at  one  term  of  the  district  court,  and  takes 
under  advisement,  and  final  decree  rendered 
at  a  subsequent  term  ot  said  court,  the  time 
for  settling  a  bill  of  exceptions  begins  to 
run  from  the  close  of  the  term  at  which 
the  decision  was  rendered.  State,  ex  rel. 
Cochran,  v.  Hopewell,  35  Neb.  822  (63  N. 
W.  990). 

1063.  (1896.)  By  virtue  of  section  311 
of  the  code  of  civil  procedure  and  the  order 
of  the  court,  the  plaintiff  in  error  was  re- 
quired to  present  his  proposed  bill  of  excep- 
tions to  the  trial  judgo  for  settlement  within 
sixty  days  after  the  adjournment  sine  die 
of  the  term  ot  court  at  which  the  motion  for 
a  new  trial  was  overruled  and  judgment 
rendered.  Conway  v.  Orimea,  46  Neb.  288 
(64  N.  W.  971). 

1064.  (1898.)  Where  fony  days  are  given 
to  prepare  a  bill  ot  exceptions,  the  draft  of 
the  bin  and  proposed  amendments  are  sub- 
mitted to  the  trial  judge  In  time  If  pre- 
sented to  him  within  sixty  diys  after  the 
final  adjournment  ot  thd  term  at  which  the 
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decision  was  rendered.  State,  ex  rel.  Med- 
land,  V.  Bcott,  53  Keb.  671  (74  N.  W.  35). 

1065.  (1898.)  Assnmlng.  but  not  decid- 
ing, that  the  absence  from  the  county  of 
both  trial  judge  and  clerk  during  the  period 
within  which  a  proposed  bill  of  exceptions 
ihonld  have  been  presented  for  settlement 
excused  a  failure  to  bare  it  settled  within 
that  time,  still  the  statutory  Ume  began  to 
mn.  under  that  asanmption,  from  the  time 
ot  the  judge's  return,  and  he  was  not  au- 
thorized to  allow  the  bill  when  It  was  "not 
presented  for  more  than  ten  days  after  his 
return.  Supreme  Tent  of  the  Knighta  of 
the  Maccabeet  v.  Kre^,  64  Neb.  588  (74 
N.  W.  1104). 

1066.  (1898.)  The  motion  for  a  new 
trial  mentioned  in  section  311  of  the  code 
of  civil  procedure,  as  amended  in  1895,  does 
not  necessarily  mean  the  motioD  immedi- 
ately preceding  the  Judgment  It  means 
hi  eTCiy  case  the  moUon  following  the  par- 
ticular trial,  the  eventa  of  which  it  is  sought 
to  make  authentic  history.  State,  ex  reh 
Xorton,  V.  Dickinson,  66  Neb.  261  (76  N.  W. 

1067.  (1899.)  The  time  (or  aettUng  a 
bill  of  exceptions  containing  the  evidence 
on  a  hearing  of  an  application  for  an  inter- 
locutory order,  begins  to  run  from  the  final 
adjournment  of  the  term  at  which  the  order 
complained  of  is  made.  State,  ex  rel.  Ken- 
Mi.  V.  Dickinson,  68  Neb.  66  (78  N.  W. 
382). 

 Excuses  for  delay. 

1068.  (1878.)  When  a  bill  of  exceptions 
is  properly  presented  to  a  judge  for  his  sig- 
nature within  sixty  days  from  the  rising  of 
the  court,  it  is  no  cause  for  dismissing  an 
action  that  the  bill  was  signed  after  the 
expiration  of  sixty  days  from  that  time. 
Lrighion  d  Broton  v.  Stuart,  8  Neb.  96. 

1069.  (1881.)  Where  the  adverse  party 
pmnlts  the  bill  of  exception  to  lie  in  his 
office  and  makes  no  amendments,  thus  pre- 
Tenting  its  being  filed  within  the  proper 
time  be  •  cannot  seek  to  have  the  same 
qoasbed  tor  being  filed  out  of  time.  Deck 
V.  Smith.  12  Neb.  205  (10  N.  W.  705). 

1070.  (188G.)  Where  a  bill  of  exceptions 
with  certain  proposed  amendments  of  the 
averse  party  was  submitted  to  a  judge  for 
his  signature,  and  held  by  him  in  an  ap- 
parent eirbrt  to  have  the  attorneys  agree 
Qpon  certain  points,  and  was  signed  after 
more  than  six  months  had  elapsed  from  the 
altering  of  the  decree,  the  party  was  not 


thereby  deprived  of  the  right  of  appeal. 
Parker  v.  Kuhn,  19  Neb.  394  (27  N.  W.  399). 

1071.  (1887.)  The  law  relating  to  the 
time  in  which  bills  of  exception  are  to  be 
prepared  is  to  be  liberally  construed,  and 
where  a  court  reporter  Is  unable  to  prepare 
the  bill  within  eighty  days  from  the  ad- 
journment of  the  court  Hne  die  the  fault 
not  being  that  of  the  plaintiff  in  error,  the 
bill  should  be  signed  and  made  a  part  of 
the  record.  Richards  v.  State,  22  Neb.  145 
(34  N.  W.  346).  [Overruled.  49  Neb.  851; 
53  Neb.  253;  1  Unof.  805];  (1891)  State,  ex 
rel.  Downing,  v.  QasHn,  32  Neb.  291  (49  N. 
W.  353). 

1072.  (1890.)  A  bill  of  exceptions  was 
duly  presented  to  the  Judge  before  whom 
the  case  was  tried,  and  as  no  objections  or 
amendments  were  offered  thereto,  and  he 
was  about  to  hold  court  in  the  county  where 
the  case  had  been  tried,  he  carried  the  bill 
with  him,  and  on  arriving  at  the  court  room 
signed  the  same  and  left  it  on  the  lawyers' 
table  therein,  one  end  of  which  seemed  to 
be  occupied  with  papers  And  records.  One 
of  the  appellant's  attorneys  coming  into 
court,  the  judge  stated  to  him  that  he  had 
signed  the  bill  and  left  it  on  the  table. 
The  attorney,  however  made  oath  that  he 
did  not  understand  the  Judge  and  did  not 
know  that  the  bill  had  been  signed  and  re- 
turned. The  bill  was  removed  by  some  one 
and  placed  among  the  clerk's  papers  and 
was  covered  up  and  found  months  after- 
wards by  him,  after  diligent  search.  On  a 
motion  being  filed  to  dismiss  the  appeal  be- 
cause not  taken  In  six  months,  held,  that 
the  time  while  the  bill  was  thus  mislaid 
would  be  deducted  from  the  time  Interven- 
ing between  the  rendition  of  the  judgment 
and  the  filing  of  the  transcript  In  the  su- 
preme court.  Atlis  V.  Newman,  29  Neb.  207 
(45  N.  W.  621).  roverruled.  Stull  v.  Cass 
County,  51  Neb.  760.] 

1073.  (1892.)  Where  a  motion  was  made 
to  quash  the  bill  of  exceptions  because  not 
presented  to  and  signed  by  the  Judge  within 
the  time  fixed  by  law.  It  appeared  that  the 
bill  had  been  presented  to  one  of  the  attor- 
neys for  the  defendant  in  error  within  the 
time  fixed  by  statute;  that  such  attorney 
had  retained  the  bill  for  a  long  time  and 
that  the  delay  In  presenting  the  bill  to  the 
judge  for  his  signature  was  caused  by  such 
attorney  retaining  the  bill;  held,  that  such 
default  could  not  be  assigned  as  a  reason 
for  quashing  the  bill  and  that  the  motion 
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would  be  OTemiled.  Meyer  d  Raapke  v. 
Fagan,  84  Neb.  184  (61  N.  W.  768) 

1074.  (1898.)  The  fact  that  the  defend- 
aot  -  In  error  held  the  proposed  bill  longer 
than  the  law  permitted  did  not  excuse  a 
subsequent  default  by  the  plaintiff  In  error. 
Supreme  Tent  of  tlM  Knight$  of  the  Macoa- 
hee»  V.  Kreig,  54  Neb.  588  (74  N.  W.  1104). 

Presumptiim  as  to  time. 
1076.  (1878.)  When  It  does  not  appear 
at  what  time  a  bill  of  exceptions  was  pre- 
sented to  a  Judge  for  hla  signature,  It  will 
be  presumed  to  have  been  presented  within 
the  period  requlrd  by  the  statute.  Leiffhton 
A  Sroion  V.  Stuairtt  8  Neb.  96. 

1076.  (1888.)  A  bin  of  exceptions  will 
not  be  dismissed  upon  the  ground  that  It 
was  not  presented  to  trial  judge  for  his  set- 
tlement and  allowance  within  ten.  days  from 
Its  return  to  the  party  seeking  allowance 
of  bill  by  opposite  party,  unless  it  shall  ap* 
pear  that  bill  was  not  presented  to  such 
judge  within  fifteen  days,  or  such  addi- 
tional time,  not  exceeding  forty  days  from 
the  adjournment  of  the  court  sine  die,  as 
might  have  been  allowed  by  the  court,  and 
twenty  days  additional,  making,  in  a  case 
cf  full  extension  of  the  time  allowed  tor  the 
completion  of  the  bill,  sixty  days  In  all. 
Shenoin  v.  O'Connor,  SS  Neb.  S21  (86  N.  W. 
491). 

1077.  (1890.)  Where  there  Is  nothing 
in  the  record  to  show  when  the  trial  court 
adjourned,  bill  will  be  presumed  to  have 
been  presented  In  time.  Warren  v.  Brown, 
31  Neb.  8  (47  N.  W.  633). 

—  Bffeet  of  delay. 

1078.  (1895.)  A  motion  to  quash  the 
bill  of  exceptions  because  not  presented  to 
the  trial  Judge  for  settlement  within  the 
time  required  by  law  should  be  sustained. 
Conway  V.  Grimea,  46  Neb.  288  (64  N.  W. 
971). 

CompelUnST  allowance  or  settlement. 

1079.  (1885.)  Mandamus  will  lie  to 
compel  a  judge  to  sign  a  bill  of  exceptions 
after  he  is  out  of  offlca  Btate  v.  Outhrie, 
17  Neb.  113  (22  N.  W.  77). 

1080.  (1891.)  If  a  judge  refuses  to  settle 
and  sign  a  bill  of  exceptions  duly  presented 
to  him  for  that  purpose,  the  court.  In  a 
proper  case,  will  compel  action  on  his  part, 
and  endeavor,  as  far  as  possible,  to  save  the 
rights  of  the  parties.  Jewett  v.  0»T>ome,  3S 
Neb.  24  (49  N.  W.  774). 

1081.  (1899.)    A  litigant  has  an  absolute 


legal  right  to  the  allowance  of  a  hUl  of  ex- 
ceptions embracing  all  the  evidence  con- 
sidered on  the  hearing  of  an  application  for 
an  interlocutory  order.  This  right  in  & 
proper  case,  may  be  enforced  by  maodamuB. 
State,  ex  rel.  Kendall,  v.  Dickinton,  58  Neb. 
56  (78  N.  W.  382). 

Consideration  of  quashed  or  defective  bill 

1082.  (1882.)  Where  a  motion  for  a  nev 
trial  la  decided  at  a  term  subsequent  to  tbat 
at  which  It  is  made,  and  one  of  Uie  grounds 
assigned  therein  is  that  the  verdict  is  not 
sustained  by  the  evidence,  a  bill  of  excep- 
tions, containing  all  the  testimony,  signed 
at  the  term  at  which  the  motion  Is  over- 
ruled,  will  be  considered  for  the  purpose  of 
determining  that  question.  Bcott  v.  Wol* 
aeck,  11  Neb.  625  (10  N.  W.  409).  [Over 
ruled.  42  Neb.  272;  46  Neb.  861;  47  Neb. 
235.] 

1083.  (1890.)  A  bill  of  exceptions  when 
signed  by  trial  Judge  long  after  time  fixed 
by  law,  will  be  considered  by  supreme  court 
solely  to  determine  suflSclency  of  evidence; 
alleged  errors  at  trial  will  not  be  reviewed. 
Citv  of  Seward  v.  Klenck,  30  Neb.  775  (47 
N.  W.  85). 

1084.  (1894.)  After  a  bill  of  exceptions 
has  been  quashed,  it  can  be  considered  for 
no  other  purpose  in  the  case  in  which  it  was 
originally  filed.  Jones  v.  Wolfe.  42  Neb. 
272  (60  N.  W.  563);  (1895)  Conway  v. 
Grimes,  46  Neb.  288  (64  N.  W.  971);  (1896) 
City  JK^at.  Bank  of  Hastinffs  v.  Thomas,  46 
Neb.  861  (65  N.  W.  895);  (1896)  Reed  v. 
Rice,  48  Neb.  586  (67  N.  W.  459). 

1085.  (1896.)  Eleven  months  after  over 
ruling  a  motion  for  a  new  trial  the  court,  on 
motion,  entered  Jndgmeot  nunc  pro  tune  oa 
the  verdict  The  motion  was  resisted  and  a 
bill  of  exceptions  settled.  The  Judge  certified 
that  the  bill  of  exceptions  consisted  of  four- 
teen pages,  numbered  from  one  to  fourteen, 
both  inclusive.  He  did  not  certify  that  It 
contained  any  of  the  evidence  used  on  hear 
Ing  of  the  motion.  li^om  the  bill  of  excep- 
tions brought  here  the  first  eight  pages  were 
missing.  Held,  (1)  That  such  bill  of  ex- 
ceptions would  not  be  considered  for  any 
purpose;  (2)  that  the  supreme  court  would 
presume  that  the  district  court,  on  the  hear- 
ing of  said  motion,  had  before  It  evidence 
showing  that  a  judgment  had  In  fact  been 
rendered  or  ordered  at  the  time  the  motion 
for  a  new  trial  was  overruled.  Van  Etten  v. 
Test,  49  Neb.  725  (68  N.  W.  1023). 

1086.  (1899.)    Where  a  bill  of  exceptions 
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has  been  quashed  tho  evidence  catinot  be 
considered  by  the  supreme  court.  Johiuon 
V.  Klein,  68  Neb.  243  (78  N.  W.  614). 

J>.  Ahstraeta  of  Bacord. 

Contents. 

10S7.  (1886.)  The  abstract  of  causes  In 
the  supreme  court,  provided  for  b7  the  act 
of  1885,  is  to  take  the  place  of  a  bill  of  ex- 
ceptions and  should  contain  all  that  ia  re- 
(Luired  by  such  a  bill.  The  court  will  not 
\ook  beyond  the  abstract  Ballard  v.  Ohenej/, 
19  Neb.  58  C26  N.  W.  587). 

1088.  (1886.)  The  abstracts  of  cases  In 
the  supreme  court,  under  the  act  of  1885, 
should  set  forth  so  much  of  the  case  as  is 
necessary  to  a  fall  understanding  of  all 
questions  presented  for  decision,  and  Is  to 
tske  the  place  of  the  transcript  and  bill  of 
exceptions.  Alexander  v.  Irwin,  20  Neb.  204 
(29  N.  W.  385).    (See  19  Neb.  58.) 

1089.  (1899.)  Where  a  cause  brought  to 
this  court  on  error  is  submitted  under  see- 
tiou  1  of  mie  2,  the  printed  abstract  mast 

include  the  petition  In  error,  or  an  abstract 
of  the  assignments  of  error  therein  con- 
tained, and  a  failure  in  that  regard  will 
work  an  affirmance  of  the  Judgment.  O'Neill 
V.  Flood.  58  Neb.  218  (78  N.  W.  497) ;  (1899) 
Uannins  v.  Freeman;  68  Neb.  485  (78  N.  W. 
924);  (1900)  Jtenard  v.  Wyckoff,  61  Neb.  19 
(84  N.  W.  410). 

Eifect  as  limitation  of  record. 

1090.  (1897.)  In  a  case  submitted  on  an 
agreed  printed  abstract  under  rule  2,  the 
court  will  not  look  beyond  the  abstract,  and 
unless  error  affirmatively  appears  therefrom 
the  judgment  below  will  be  affirmed-  Clos- 
ton  V.  Rohman,  60  Neb.  323  (69  N.  W.  760) ; 
(1897)  Home  Fire  Ins.  Co.  v.  SJeoumal,  61 
Neb.  655  (71  N.  W.  290);  (1897)  Wheeler  v. 
Barker,  61  Neb.  846  (71  N.  W.  750);  (1897) 
Zink  V,  Westervelt.  52  Neb.  90  (71  N.  W. 
960:  (1899)  O'Neill  v.  Flood,  68  Neb.  218 
(78  N.  W.  497);  (1899)  Jfanninp  v.  Free- 
win,  58  Neb.  485  (78  N.  W.  924);  (1900) 
Renord  v,  Wvckoff,  61  Neb.  19  (84  N.  W. 
410). 

1091.  (1897.)  In  a  case  submitted  on  an 
abstract  the  court  will  not  examine  the 
transcript  North  Platte  Water-Works  Co. 
V.  Citg  of  North  Platte,  60  Neb.  853  (70  N. 
W.  393). 

1092.  (1897.)  In  a  case  submitted  on  an 
agreed  printed  abstract  under  rule  2,  the 
court  will  not  look  beyond  the  abstract,  and 
If  it  appears  from  that  abstract  that  evidence 
wu  introduced,  the  natare  of  which  ia  not 


disclosed,  it  will  be  presumed  to  have  been 
of  such  a  character  as  to  sustain  the  finding 
of  the  district  court  Shewell  v.  City  of  Ne- 
braska City.  52  Neb.  138  (71  N.  W.  952). 

1093.  (1898.)  Under  section  1  of  rule  2 
of  the  supreme  court  (62  Neb.  ix.)  the  agreed 
printed  abstract  must  be  complete  In  Itself, 
without  reference  to  the  transcript,  and, 
when  error  does  not  affirmatively  appear 
from  an  examination  of  such  abstract,  the 
Judgment  sought  to  be  reviewed  will  le 
affirmed.  Grand  Lodge  A.  O.  V.  W.  v.  Hig- 
gins,  66  Neb.  741  (76  N.  W.  438). 

E.  Making,  Form  and  Beqoisltes  of  Tran- 
script. 

Hecesalty. 

Dismissal  for  failure  to  file  transcript, 
see  post.  Sf  1436-1444. 

1094.  (1894.)  In  order  to  effect  an  ap- 
peal to  the  supreme  court  from  a  judgment 
of  the  district  court  It  is  necessary  to  file 
with  the  clerk  of  the  supreme  court,  within 
six  months  from  the  rendition  of  the  judg- 
ment, a  transcript  of  the  proceedings,  au- 
thenticated by  the  certificate  of  the  clerk  of 
the  district  court.  Such  requirement  Is 
Jurisdictional  and  cannot  be  waived  by  the 
parties,  and  tbe  filing  of  the  original  plead- 
ings in  the  district  court  does  not  take  the 
place  of  such  certified  transcript.  Moore  v. 
Waterman,  40  Neb.  498  (58  N.  W.  940). 

1095.  (1897.)  In  absence  of  a  transcript 
of  the  proceedings  below,  assignments  of 
error  may  be  overruled  and  the  Judgment 
affirmed.  Smith  v.  People's  Building.  Loan 
£  Savings  Ass^n,  52  Neb.  446  (72  N.  W.  486). 

1096.  (1901.)  In  order  to  supersede  a 
judgment  under  sections  588  and  590,  code 
of  civil  procedure,  a  transcript  as  well  as  a 
petition  In  error  must  be  filed  in  tbe  su- 
preme court  Morton  v.  Western  Seed  d 
Irrigation  Co.,  2  Unof.  131  (96  N.  W.  183). 

By  cross-appellant. 

1097.  (1892.)  A  transcript  for  the  su- 
preme court  filed  In  time  Is  available  to  both 
parties,  and  may  be  used  by  a  cross-appel- 
lant, though  he  has  not  served  notice  of  ap- 
peal, and  though  appellant  has  voluntarily 
dismissed  his  proceeding.  Shickle  H.  H. 
Iron  Co.  V.  Kent,  34  Neb.  568  (52  N.  W.  286). 

1098.  (1898.)  One  party  having  per- 
fected an  appeal  by  filing  a  transcript  In  this 
court  tbe  other  may  maintain  a  cross-appeal 
on  the  same  transcript.  It  is  unnecessary 
for  him  to  file  a  duplicate.  McDonal''  v. 
Buckstaff,  66  Neb.  88  (76  N.  W.  476). 
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Natnrs  and  form. 

109d.  (1872.)  The  form  of  transcripts  to 
Iw  filed  tn  this  court  preBcribed.  NuckolU  v. 
Irwin,  2  Neb.  60. 

1100.  (1902.)  Bequirements  as  to  sign- 
ing complete  record  are  directory,  and  not 
essential  to  validity  of  court's  action.  Colony 
V.  Billingslev,  2  Unof.  670  (89  N.  W.  744). 

1101.  (1902.)  In  eqnitable  actions  this 
court  acquires  Jurisdiction,  on  appeal,  by  the 
filing  of  a  duly  certified  transcript  within  the 
statutory  time;  and  when  duly  certified  tran- 
scripts of  the  record  In  two  or  more  cases 
are  included  under  one  cover,  and  filed  in 
due  tiiqe,  jurisdiction  attaches  over  each 
case.  Hall  v.  Moore,  3  Unat  674  (92  N.  W. 
294). 

Contents. 

1102.  (1880.)  In  order  to  bring  a  case 
to  the  supreme  court  by  appeal,  the  appellant 
must  within  six  months  from  the  date  of 
the  rendition  of  the  judgment,  file  a  tran- 
script, containing  the  pleadings,  the  judg- 
ment or  decree,  and  all  ^be  testimony  and 
proofs  offered  la  evidence  on  the  hearing. 
Jefferson  County  v.  Saxon,  10  Neb.  14  (4  N. 
W.  309).  [Modified.  Scihuyler  v.  Banna,  28 
Neb.  601  (44  N.  W.  731;  11  L.  R.  A.  82).] 

1103.  (1890.)  In  order  to  bring  a  cause 
into  this  court  by  appeal,  the  appellant  must, 
within  six  months  from  the  date  of  the 
rendition  of  the  Judgment,  or  decree,  or  mail- 
ing of  the  final  order  appealed  from,  file 
with  the  clerk  of  this  court  a  certified  tran- 
script of  the  proceedings  had  In  the  cause  in 
the  court  below.  It  Is  not  essential  to  juris- 
diction that  such  transcript  should  contain 
the  depositions,  testimony,  or  proofs  offered 
In  evidence  In  the  lower  court.  Schuyler  v. 
Hanna,  28  Neb.  601  (44  N.  W.  731;  11  L.  R. 
A.  321). 

Substitutes. 

1104.  (1891.)  Where  a  copy  of  an  In- 
Btruction  is  filed  with  a  record  In  the  su- 
preme court,  with  a  certificate  of  the  cleric 
of  the  district  court  that  the  original  Is  lost, 
and  an  undisputed  affidavit  that  the  copy  Is 
correct,  it  will  not  be  eliminated  from  the 
files.  Hitchcock  V.  Shager,  32  Neb.  477  (49 
N.  W.  374). 

1105.  (1903.)  Upon  petition  In  error  to 
the  supreme  court,  the  proceedings  of  the 
district  court  can  be  shown  only  by  a  tran- 
script of  the  records  of  that  court  duly  certi- 
fied. Affidavits  can  not  be  nsed  to  supply 
omissions  In  such  transcript  Crancer  A 
Curtice  Co.  v.  McKtnley  MuHc  Co.,  69  Neb. 
700  (96  N.  W.  617). 


■Original  papers. 


1106.  (1894.)  The  filing  of  the  original 
pleadings  in  the  district  court  does  not  take 
the  place,  of  the  certified  traoscripL  Moore 
V.  Waterman,  40  Neb.  498  (58  N.  W.  940); 
(1895)  School  District  49  v.  Cooper,  44  Neb. 
714  (62  N.  W.  1084). 

1107.  (1895.)  in  section  686  of  the  code, 
relating  to  transcripts  for  review,  the  word 
"proceedings"  includes  duly  certified  copies 
of  the  pleadings  on  which  an  action  was 
tried.  School  Dtetrict  49  v.  Cooper,  44  Neb. 
714  (62  N.  W.  1084). 

1108.  (1897.)  The  requirement  that  there 
Ahall  be  a  transcript  of  the  proceedings  of 
the  district  court  filed  in  the  supreme  court 
Is  not  complied  with  by  filing  the  original 
pleadings  with  a  cerUfled  tranacrlpt  of  the 
record  showing  the  entry  of  a  judgment;  and 
under  such  circumstances  tbe  Judgment 
sought  to  be  reversed,  when  found  from  the 
transcript  to  have  been  within  the  Jurisdic- 
tion of  district  court,  will  be  affirmed.  Peck 
V.  Nebraska  Loan  d  Trust  Co.,  50  Neb.  227 
(«9  N.  W.  777);  (1897)  Smith  v.  Beagle,  60 
Nelb.  445  (69  N.  W,  9S6);  (1906)  SmUh  v. 
DeJane,  74  Neb.  594  (104  N.  W.  1054). 

1109.  (1898.)  The  words,  "A  transcript 
of  the  proceedings,"  as  employed  In  section 
586  of  the  code  of  civil  procedure  to  desig- 
nate what  shall  be  filed  with  a  petition  In 
error.  Include  within  their  meaning  duly 
certified  copies  of  the  original  papers  and 
pleadings  fn  the  trial  court,  which  it  Is 
sought  to  present  to  the  attention  of  the 
appellate  court.  The  filing  of  the  original 
papers  and  pleadings  Is  not  contemplated, 
and  will  not  fulfill  tbe  requirements  of  the 
statute.  Royal  Trust  Co.  v.  Exchange  Bank, 
56  Neb.  663  (76  N.  W.  425). 

1110.  (1902.)  The  original  files  and  pa- 
pers are  not  a  transcript  within  the  mean- 
ing of  se''tIoTi  586.  code  o(  civil  procedure, 
and  can  not  take  the  place  thereof  nor  sup- 
ply defects  therein.  Broftham  v.  Custer 
County,  3  Utiot.  801  (92  N.  W.  989). 

Effect  of  failure  to  make  proper  tran- 
script. 

1111.  (1897.)  A  party  or  bis  attorney  Is 
justified  In  relying  upon  the  stenographic 
reporter  for  a  copy  of  the  testimony.  Hot- 
land  V.  Chicago,  B  d  Q,  R.  Co.,  52  Neb.  100 
(71  N.  W.  989). 

1112.  (1890.)  Piling  of  transcript  of 
pleadings  and  decree  In  lower  court  Is  snfll- 
dent  to  confer  jurisdiction-upon  tbe  supreme 
court,  and  having  jurisdiction  for  one  pa^ 
T)ose,  It  exists  for  all  others.    Schuyler  v. 
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Banna,  28  Neb.  601  (44  N.  W.  731;  11  U  R. 
A.  $21). 

F.  Anthentlcation  and  Certification. 

Dismisaal  of  petition  in  error  tor  failure 
to  .authenticate  transcript,  see  poH,  iS  1436- 
1444. 

Authentication  by  clerk. 

1113.  (1882.)  A  bni^of  excepUons  must 
be  anthentlcated  as  proTlded  by  law.  BO- 
wtri$  V.  Kearney,  13  Neb.  602  (14  N.  W. 

536). 

1114.  (1886.)  A  bill  of  exceptions  not 
certlBed  by  the  clerk  of  the  trial  court  as 
being  a  pert  of  the  record  in  the  said  court, 
■am  as  being  the  original  bill  of  exceptions 
ia  SQch  case,  and  which  ain>earB  never  to 
bsTfi  been  filed  by  or  presented  for  filing  to 
the  clerk  of  such  court,  will  be  quashed  on 
motion.  Flynn  v.  JorOan,  17  Neb.  618  (28 
N.  W.  6W). 

UlS.  (1885.)  Where  the  original  bill  of 
exceptions  In  a  cause  tried  In  the  district 
conrt  is  intended  to  be  used  In  the  supreme 
conrt,  the  clerk  of  the  district  court  must 
attach  his  certificate  to  the  same  that  It  Is 
the  original  bill.  Hogan  v.  O'Neil,  17  Neb. 
«41  (24  N.  W.  213) ;  (1888)  Tatea  v.  Kinney, 
23  Neb.  648  (37  N.  W.  6»0). 

1116.  (1889.)  Instructions  given  and  re- 
fused cannot  be  considered  unless  certified 
in  the  tmiiscript  by  the  clerk  of  the  district 
court  ChamberJain  v.  Brown,  2S  Neb.  484 
(41  N.  W.  284). 

1117.  (1891.)  There  were  five  certificates 
of  the  clerk  of  the  district  court,  four  of 
them  being  dated  August  5,  1889,  and  at- 
tached to  separate  Bllpulatlons  in  the  dis- 
trict court;  and  one  certificate  dated  August 
24,  1889,  to  the  record  proper.  Held,  That 
the  four  certificates  dated  August  5,  1889, 
were  entirely  unnecessary  and  tended  to 
enober  the  record.  Oibaon  v.  Smith  d  Co., 
51  Neb.  354  (  47  N.  W.  1062). 

1118.  (1894.)  Where  the  transcript  of  a 
Judgment  is  the  only  paper  filed  In  the  su- 
preme conrt  authenticated  by  the  certificate 
of  the  elerk  of  the  district  court,  and  the 
lodgment  was  one  within  the  Jurisdiction  ol 
the  lower  fovr*.  will  te  afllrmed.  Tfoore 
t.  Wirtemon,  40  Neb.  498  (58  N.  W.  940). 

1119-  (1896.)  A  bill  of  exceptions  will 
not  be  considered  for  any  purpose  unless 
properly  anthentlcated.  VeJson  v  Johnson, 
44  Neb.  7  (62  N.  W.  244) :  (1896)  Felber  v. 
ewxl**?.  47  Neb.  88  (66  N.  W.  39);  (1896) 
p.  StTaiue,  49  Neb.  665  (68  N.  W. 
1021);  (1896)  Spurcfe  V.  Dean,  49  Neb.  66 


(68  N.  W.  376);  (1897)  Costello  v.  Kottaa, 
52  Neb.  16  (71  N.  W.  960);  (1898)  Coy  v. 

Miller,  54  Neb.  499  (74  N.  W.  958). 

1120.  (1896.)  Where  the  bill  of  excep- 
tions is  not  projKriy  anthentlcated  by  the 
certificate  of  the  clerk  of  the  district  court, 
as  required  by  law,  it  need  not  be  examined 

by  the  supreme  court,  Childerson  v.  Childer- 
son.  47  Neb.  162  (66  N.  W.  281);  (1896) 
First  Nat.  Bank  of  Greenwood  v.  Cass 
County,  47  Neb.  172  (66  N.W.300);  (1896) 
Romberg  v.  FoJcken,  47  Neb.  198  (66  N.  W. 
182);  (1896)  Union  P.  R.  Co.  v.  Kinney,  47 
Neb.  393  (66  N.  W.  449) ;  (1896)  Andre*  v. 
KHdler,  47  Neb.  585  (66  N.  W.  649);  (1896) 
German  Nat.  Bank  of  Beatrice  v.  Terry,  48 
Neb.  863  (67  N.  W.  856);  (1896)  Royse  v. 
State  Nat.  Bank  of  8t.  Joseph,  50  Neb.  16 
(69  N.  W.  301) :  (1897)  Chicago  Lumber  Co. 
17.  Benjamin,  60  Neb.  143  (69  N.  W.  769); 
(1897)  Behrende  v.  BeyachJag,  60  Neb.  304 
(69  N.  W.  835):  (1897)  Talcott  v.  Field,  50 
Neb.  635  (70  N.  W.  229);  (1897)  State,  ex 
rel.  Gray,  v  School  District,  51  Neb.  236  (70 
N.  W.  948);  (1897)  Union  P.  R.  Co.  v. 
Thome,  51  Neb.  472  (70  N.  W.  1119).  (1897) 
Bodgin  v.  Whitcomb,  51  Neb.  617  (71  N.  W. 
314);  (1897)  Baeelet  v,  Hott  County,  61 
Neb.  724  (71  N.  W.  719);  (1897)  Gray  v. 
Sibling,  51  Neb.  726  (71  N.  W.  720);  (1897) 
Chicago,  R.  I.  <£  P.  R.  Co.  v.  Ringo,  52 
Neb.  163  (71  N.  W.  1016);  (1897)  Hale  v. 
Sheehan,  62  Neb.  184  (71  N.  W.  1019); 
(1897)  Kroeger  v.  Nieman.  62  Neb.  286  (72 
N.  W.  216);  (1897)  Brockman  Commission 
Co.  V.  S^ng,  52  Neb.  506  (72  N.  W.  856); 

(1897)  Winguest  v.  Schaefer.  52  Neb.  626 
(72  N.  W.  1058);  (1898)  Shaffer  v.  Vincent, 
63  Neb.  449  (73  N.  W.  932);  (1898)  Harris 
17.  Barton,  63  Neb.  568  (74  N.  W.  49) ;  (1898) 
Henley  v.  Evans,  54  Neb.  187  (74  N.  W.  578) ; 

(1898)  Beatrice  Savings  Bank  v.  Beatrice 
Chautauqua,  54  Neb.  592  (74  N.  W.  1065); 
(1898)  Coad  v.  Barry,  57  Neb.  177  (77  N.  W. 
341);  (1898)  Gay  v.  Reynolds,  57  Neb.  194 
(77  N.  W.  661);  (1899)  Noble  v.  Neal,  57 
Neb.  797  (78  N.  W.  383);  (1899)  Murphey  v. 
tUinois  Trust  &  Savings  Bank,  58  Neb.  428 
(78  N.  W.  714-715) ;  (1901)  Faust  v.  DeeHng, 

Neb.  244  {88  N.  W.  477);  (1902)  Palmer 
V.  Mizner.  2  Unof.  903  (93  N.  W.  1121); 
(1905)  Miles  V.  State,  74  Neb.  684  (105  N. 
W.  301). 

1121.  (1896.)  A  paper  purporting  to  be 
a  motion  for  a  new  trial  cannot  be  consid- 
ered, unless  certified  to  in  the  transcript  by 

the  clerk  of  the  district  court.  Romberg  v. 
Fokken,  47  Neb.  198  (66  N.  W.  282);  (1898) 
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Bake  v.  WoQlner.  65  Neb.  471  (75  N.  W. 
1087). 

1122.  (1896.)  Where  tbere  is  no  error 
sufficiently  assigned  tn  the  petition  in  error 
to  challenge  the  attention  of  the  supreme 
court,  except  such  as  are  claimed  to  have 
arisen  upon  the  alleged  giving  or  refusal  to 
give  Instructions,  an  entire  failure  to  authen- 
ticate these  alleged  instructions  precludes 
the  consideration  of  assignments  of  error 
with  respect  thereto.  Burlington  v.  Baders, 
47  Neb.  204  (66  N.  W.  288). 

1123.  (1896.)  A  bill  of  exceptions  In  a 
cause  tried  in  the  district  court  must  be 
filed  with  the  clerk  of  that  court,  and  if  the 
original  bill  is  to  be  used  In  the  supreme 
court,  it  must  be  authenticated  by  the  certif- 
icate of  the  clerk  of  the  trial  court.  Wood 
Mowing  <£  Reaping  Machine  Co.  v.  QerhoJd, 
47  Neb.  397  (66  N.  "W.  538). 

1124.  (1896.)  A  bill  of  exceptions  will 
not  be  considered  In  the  supreme  court  un- 
less certified  to  be  the  original  or  a  true 
copy.  Bieberling  4  Oo.  v.  Fletcher,  47  Neb. 
847  (66  N.  W.  839);  (1897)  Reuther  v.  Zim- 
Meman.  60  Neb.  166  (69  N.  W.  837);  (1897) 
Oroneweg  v.  Mathewaon,  62  Neb.  691  (72  N. 
W.  844). 

1125.  (1896.)  To  authcfntlcate  a  docu- 
ment attached  to  a  transcript  as  the  bill  of 
exceptions  settled  in  the  case  a  certificate  of 
the  clerk,  under  the  seal  of  the  district  court, 
identifying  the  document  as  the  original,  or 
a  copy  of  the  bill  of  exceptions,  Is  essential. 
Merrill  v.  Equitable  Farm  d  Stock  Co.,  49 
Neb.  198  (68  N.  W.  365). 

1126.  (1896.)  A  bill  of  exceptions  must 
be  certified  by  the  clerk  of  the  trial  court  as 
being  a  part  of  the  record  In  said  court,  or 
as  being  the  original  bill  of  exceptions  In 
the  case,  In  order  that  the  matters  therein 
may  be  considered  by  the  supreme  court. 
Yankton,  N.  &  S.  W.  B.  Oo.  v.  State,  49  Neb. 
272  (68  N.  W.  487). 

1127.  (1897).  Where  to  an  examination 
and  settlement  of  questions  argued  to  ttie 
supreme  court,  an  Ine^ectlon  of  the  evidence 
contained  In  a  bill  of  exceptions,  is  neces- 
sary, and  such  bill  lacks  the  authentication 
of  the  clerk  of  the  trial  court,  the  points 
presented  may  be  overruled.  Chicago  hum- 
ber  Co.  V.  Benjamin,  50  Neb.  143  (69  N.  W. 
769). 

1128.  (1897.)  Where  on  appeal,  the  bill 
of  exceptions  is  uncertified  by  the  clerk,  and 
the  pleadings  support  the  decree  rendered,  tt 
will  be  affirmed.  Berger  v.  Lincoln  County. 
50  Neb.  687  (70  N.  W.  235,  248);  (1901) 
Porter  v,  Detrick,  2  Unof.  29  (96  N.  W.  271). 


1129.  (1897.)  Where  the  Judgment  as- 
sailed has  not  been  authenticated  by  the 
certificate  of  the  clerk  of  the  district  court, 
the  proceeding  In  the  appellate  court  may  be 
dismissed.  Firgt  Tfat.  Bank  of  Pierce  v. 
Noble,  52  Neb.  507  (72  N.  W.  857). 

1130.  (1897.)  To  authenticate  a  docu- 
ment attached  to  a  record  as  the  original  bill 
of  exceptions  or  a  copy  thereof,  a  certificate 
of  the  clerk  of  the  trial  court  to  that  effect 
is  indispensable.  Bryant  v.  Cunningham,  52 
Neb.  717.  (72  N.  W.  1054). 

1131.  (1898.)  A  bill  of  exceptions,  to  be 
considered  In  reviewing  the  Judgment  of  a 
district  court,  must  be  a  part  of  the  record 
of  the  case  brought  to  the  supreme  court, 
and  to  make  It  such  It  must  be  settled  as 
the  bill  of  exceptions  in  the  case  under  re- 
view in  pursuance  of  the  provisions  of  sec- 
tion 311,  code  of  civil  procedure.  Murphy 
V.  Warren  A  Co.,  65  Neb.  220  (75  N.  W. 
576). 

1132.  (1903.)  The  supreme  court  will, 
on  Its  own  motion,  refuse  to  consider  a  docu- 
ment appearing  lu  the  record  and  purporting 
to  be  a  bill  of  exceptions  but  in  no  way 
authenticated  as  such  by  the  certificate  of 
the  clerk  of  the  lower  court.  Palmer  v.  MUt- 
ner,  70  Neb.  200  (97  N.  W.  334). 

1133.  (1903.)  A  document  accompany- 
ing a  transcript  will  be  disregarded  unless 
authenticated  by  the  certificate  of  the  clerk 
of  the  district  court.  Tillage  of  HoUtein  v 
Klein,  4  Unof.  33  (93  N.  W.  214). 

1134.  (1905.)  A  bill  of  exceptions  will 
be  quashed  where  It  Is  not  certified  and 
identified  In  such  manner  that  the  supreme 
court  may  know  that  It  Is  the  Identical  bill 
allowed  by  the  trial  court,  and  the  whole 
thereof.  State  v.  Paxton,  76  Neb.  214  (106 
N.  W.  166). 

1135.  (1906.)  A  bill  of  exceptions  must 
be  filed  with  the  clerk  of  the  trial  court,  and 
if  the  original  bill  is  to  be  used  in  the  su- 
preme court  it  must  be  authenticated  by  said 
clerk.  A  document  attached  to  a  transcript 
and  purporting  to  be  a  bill  of  exceptions 
cannot  be  considered,  unless  ft  be  authen- 
ticated as  such  by  the  certificate  of  the  clerk. 
Duncan  v.  State,  76  Neb.  764  (106  N  W. 
1014). 

 Sufficiency. 

1136  (1880.)  A  mere  certificate  of  th* 
clerk  of  the  district  court  that  certain  afll- 
daTits  were  used  on  the  hearing  in  the  court 
below  Is  not  such  an  authentication  as  is 
required  by  the  statute.  AuUman  v.  Eowe, 
10  Neb.  8  (4  N.  W.  867). 
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1137.  (1883.)  A  bill  of  exceptions  in  a 
ctuse  tried  ta  the  district  court  must  be  filed 
In  that  court,  and  If  the  orieiiuil  bill  Is  used 
In  the  supreme  court,  the  clerk  of  the  dis- 
trict court  must  attadi  his  certificate  to  the 
same  that  It  is  the  original  bill.  Aultman  v. 
Patterton,  14  Neb.  57  (14  N.  W.  804). 

1138.  (1883.)  A  transcript  of  a  Judg- 
ment of  the  district  court,  brought  to  the 
SQpreme  court  for  review,  certified  by  the 
clerk  of  the  court  under  his  offlclal  seal,  is 
snfficiently  authenticated  without  the  sig- 
nature of  the  Judge.  Polin  v.  State,  14  Neb. 
640  (16  N.  W.  S98). 

1139.  (1895.)  In  order  to  authenticate  a 
document  attached  to  a  record  as  the  bill  of 
exceptions  settled  In  the  district  court  there 
mast  be  a  certificate  of  the  clerk  to  that 
effect.  Tenney  v.  Central  City  Bank.  44  Neb. 
402  (  62  N.  W.  872). 

1140. -  (1895.)  In  order  to  authenticate  a 
document  attached  to  a  record  as  the  bill  of 
exceptions  settled  In  the  district  court  there 
must  be  a  certificate  of  the  clerk  of  the  court 
to  that  effect.  Moore  v  Waterman,  40  Neb. 
498,  followed.  Martin  v.  Fillmore  County,  44 
Neb.  719  (62  N.  W.  863). 

1141.  (1S98.)  A  certificate  by  the  clerk 
of  the  district  court  merely  stating  that  the 
ordinal  bill  was  filed  In  his  office  on  a  cer- 
tain date  Is  insufflcient  to  Identify  a  docu- 
ment contained  In  the  transcript  as  being 
either  such  original  bill  or  a  copy.  Shaffer 
r.  Vincent.  53  Neb.  449  (73  K.  W.  932). 

1143.  (1898.)  Where  there  is  expressly 
excepted  from  the  ceniflcate  of  a  clerk  of 
the  district  court  anthenticating  a  traiMcrlpt 
the  Journal  entry  of  that  court  on  the  motion 
fot  a  new  trial,  such  entry  must  be  treated 
as  though  not  appearing  in  the  transcript 
Geneva  yat.  Bank  V.  Donovan,  63  Neb.  813 
(74  N.  W.  33). 

1143.  (1901.)  "VVhere  the  clerk's  certif- 
icate to  a  transcript  simply  states  that  such 
transcript  contains  copies  of  certain  enumer- 
ated papers  and  proceedings  In  the  case,  the 
transcript  does  not  purport  to  be  complete. 
Gooding  v.  Rantom,  68  Neb.  78  (88  N.  W. 
169). 

1144.  (1901.)  Where  a  certificate  of  the 
clerk  of  the  district  court  attached  to  the 
record  certifies  "that  the  above  and  forego* 
Ing  is  the  original  bill  of  exceptions,  and 
also  a  true  and  perfect  transcript  of  the 
record  In  the  above-entitled  cause,  as  the 
asms  Is  on  file  and  of  record  In  my  offlce," 
It  is  a  snfllctent  authmttcation.  Yanayoc  v. 
Fr^water  Cemeterj/  Aa^n,  68  Neb.  143  (88 
N.  W.  162). 


1145.  (1903.)  The  certificate  allowing  a 
bill  of  exceptions  should  affirmatively  show 
that  the  bill  contains  all  the  evidence  given 
upon  the  trial;  and.  In  the  absence  of  such 
showing,  the  supreme  court  cannot  review 
any  finding  of  the  trial  court  or  Jury  where 
the  sufficiency  of  the  evidence  to  support 
such  finding  is  questioned.  Spence  v.  Lane. 
70  Neb.  381  (97  N.  W.  478). 

1146.  (1906.)  The  statute  (587a  of  the 
code)  provides  that  a  bill  of  exceptions, 
where  the  original  bill  is  used,  shall  be  at- 
tached to  the  transcript  of  the  record.  Where 
the  supreme  court  is  presented  with  what 
purports  to  be  a  bill  of  exceptions  contained 
in  two  separate  and  detached  volumes, 
neither  of  which  is  certified  by  the  clerk 
of  the  district  court,  and  the  contuits  of 
this  volume  show  that  there  was  other  im- 
portant and  material  evidence  upon  which 
the  decision  of  the  case  must  depend,  and 
there  is  nothing  In  the  clerk's  certificate  or 
in  the  record  Itiielf  by  which  the  supreme 
court  can,  with  any  certainty,  determine 
whether  the  volume  not  certified  or  other- 
wise identified  contains  the  omitted  evi- 
dence, the  bill  will  be  quashed.  State  v. 
Paxton,  76  Neb.  214  (106  N.  W.  166). 

—Alteration  of  certifloate. 

1147.  (1895.)  A  transcript  of  the  pro- 
ceedings below  may  be  stricken  from  the 
files  and  the  appeal  dismissed  where  it  ap- 
pears that  the  certificate  of  authentication 
has  been  materially  altered  with  the  inten- 
tion of  misleading  the  appellate  court.  Fel- 
her  V.  Bovd,  44  Neb.  700  (68  N.  W.  1069). 

——Loss  of  authentication. 

1148.  (1897.)  Where  there  Is  satisfactory 
evidence  that  there  had  been  a  proper  au- 
thentication of  a  bill  of  exceptions  attached 
thereto,  which,  by  accident,  had  become  de- 
tached and  lost,  such  showing  was  neld  suffi- 
cient secondary  evidence  to  Justify  consid- 
eration of  the  bill  of  exceptions  as  such. 
Winters  v.  Meant,  60  Neb.  209  (69  N.  W. 
768). 

——Stipulation  as  substitute. 

1149.  (1895.)  A  sUpulatlon  by  the  par- 
ties that  a  transcript  for  review  contains  all 
the  proceedings  below  cannot  be  substituted 
for  a  certificate  of  the  clerk  of  the  district 
court.  McDonald  v.  Orabow,  46  Neb.  406  (64 
N.  W.  1093). 

Certlfleate  aa  to  contents  by  Judge  or 
Teferee. 

1160.  (1899.)  In  the  absence  of  a  stipu- 
lation waivii^  It,  the  certificate  of  the  Judge 
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presiding  at  the  trial  as  to  what  the  testi- 
mony was  iB  essential  in  its  authentication 
for  the  supreme  court    Hale  v.  Christy,  8 

Neb.  264. 

IISI.  (1S88.)  Where  Instructions  were 
delivered  orally  and  reduced  to  vrlting  by 
the  stenographic  reporter  and  Inserted  In 

the  bill  of  exceptions,  but  not  certiQed  by  the 
judge,  a  motion  to  strltte  them  out  of  a  bill 
would  be  sustained.  Yates  v.  Kinney,  23 
Neb.  648  (37  N.  W.  590) ;  Brady  v.  Flint,  23 
Neb.  785  (37  N.  W.  647). 

1162.  (1894.)  A  bill  of  exceptions  will 
not  be  considered  in  supreme  court  where 
the  referee  before  whom  the*  case  was  tried 
failed  to  certify  that  all  the  evidence  ad- 
duced had  been  preserved.  McCUiin  v.  Morse, 
42  Neb.  52  (  60  N.  W.  334). 

1153.  (1S99.)  A  bill  of  exceptions  must 
be  presented  to  the  trial  Judge  for  settlement, 
and  when  settled  it  must  be  signed  by  him, 
and  be  must  certify  that  it  Is  allowed. 
Wooltcorth  V.  Parker,  57  Neb.  417  (77  N.  W. 
1090). 

-  '  Sufficiency. 

1154.  (1881.)  When  objection  Is  made 
that  the  finding  of  a  referee  Is  not  supported 
by  the  evidence,  his  certificate  to  the  bill  of 
exceptions  must  show  that  the  bill  contains 
all  the  evidence.  Turner  v.  Turner,  12  Neb. 
161  (10  N.  W.  545). 

1155.  (1877.)  Where  the  presiding  judge 
certifies  only  that  the  testimony  set  out  in 
the  bill  of  exceptions  "Is  in  subtttance  all  the 
evidence  on  the  trial  of  this  cause,  and  there 
was  no  other  evidence  materfal  to  the  issue 
offered  by  either  of  the  i>arttes,"  the  finding 
will  not  be  Interfered  with.  Faulkner  v. 
Meyers,  6  Neb.  414. 

1156.  (1883.)  The  fact  that  the  certificate 
of  the  Judge  does  not  show  that  the  bill  of 
exceptions  contains  all  the  testimony  Is  not 
ground  for  quashing  the  bill.  Cattle  v.  Had- 
dox,  14  Neb.  59  (14  N.  W.  803). 

1157.  (1883.)  When  the  judge,  m  a  bill 
of  exceptions,  certifies  that  the  plaintlfh 
"Introduced  evidence  tending  to  prove  the 
allegations  of  the  bill  of  particulars."  this 
will  be  taken  as  showing,  sufficiently  for  a 
proceeding  in  error,  that  there  was  evidence 
enough  to  submit  to  the  Jury,  and  to  have 
warranted  a  finding  in  their  favor  upon  the 
issues  joined.  Marsh  v.  Snyder,  14  Neb.  237 
(15  N.  W.  341). 

1158.  (1886.)  Papers  in  a  bill  of  excep- 
tions marked  by  the  initials  of  the  Judge, 
written  by  himself,  will  not  be  stricken  out 


of  the  bin  as  not  being  identified.  Morehead 
V.  Adams,  18  Neb.  569  {26  N.  W.  242). 

1159.  (1893.)  Certificate  of  the  trill 
Judge  atta'ihed  to  the  bill  in  thip  case  as  fol- 
lows "February  26.  1890.  All  evidence. 
True  bill.  Ordered  part  of  record  In  this 
case,"  although  Informal,  is  sufficient.  Fmt 
Nat.  Bank  of  Denver  v.  Lotorey.  36  Neb.  290 
(54  N.  W.  568). 

1160.  (1897.)  A  certificate  "that  the 
foregoing  Is  all  the  evidence  oflTered  by  either 
party  on  the  trial  of  the  cause"  is  not  sulB- 
clent  to  embrace  the  voir  dire  examination 
of  a  Juror,  or  the  evidence  adduced  on  the 
hearing  of  a  challenge  to  the  whole  panel  or 
array  of  Jurors.  Durfee  v.  State,  53  Neb.  214 
(73  N.  W.  676). 

1161.  (1898.)  The  use  of  the  word  "testi- 
mony" for  'Evidence"  In  the  certificate  of  the 
trial  judge  In  the  allowance  of  a  bill  of  ex- 
ceptions. If  the  meaning  Is  obvious,  or  it  Is 
clear  that  the  latter  Is  Intended,  will  not 
render  the  document  Inoperative.  Columbia 
Nat.  Bank  v.  German  Nat.  Bank,  56  Neb.  80J 
(77  N.  W.  346). 

1162.  (1899.)  Where  the  certificate  of 
the  trial  court  attached  to  the  re?ord  sUtes 
"that  the  forcing  is  a  true  and  perfect 
transcript  of  the  record  in  the  above  entitlej 
cause,  except  the  bill  of  exceptions,  which 
original  bill  Is  thereto  attiched,"  It  is  a  suffi- 
cient authentication  of  such  bill.  Herman  v. 
Kneipp,  59  Neb.  208  (80  N.  W.  816). 

1163.  (1901.)  The  certificate  of  the  trial 
Judge  to  a  bill  of  exceptions  "that  the  fore- 
going is  all  the  evidence  offered  by  either 
party  on  the  trial  of  the  cause,"  is  not  suffi- 
cient to  embrace  the  roir  dire  examination 
of  a  juror.  Durfee  v.  State,  53  Neb.  214,  fol- 
lowed.  Coil  V.  State,  62  Neb.  15  (86  N.  W. 
925). 

1164.  (1905.)  The  certificate  of  a  trial 
Judge,  to  a  bill  of  exceptions,  should  show 
that  the  bin,  consisting  of  a  number  of  vol- 
umes, marked  in  a  certain  mamter,  contains 
all  the  testimony  in  the  case,  state  v.  Pax- 
ton,  75  Neb.  214  (106  N.  W.  166). 

1165.  (1906.)  The  certificate  of  the  pre- 
siding judge  attached  to  a  bill  of  exceptions, 
to  the  effect  that  the  bin  contains  all  the 
evidence  offered  by  either  party  on  the  trial 
of  the  cause,  Is  a  sufficient  certification  that 
the  bill  contains  all  the  evidence  received  or 
offered.  Sheibley  v.  Suse,  75  Neb.  811  (106- 
N.  W.  1028). 

 Effect  of  recitals. 

1166.  (1890.)  Where  no  reply  is  filed  he- 
low,  a  certificate  of  the  trial  judge,  that  thfr 
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aew  matter  set  np  In  the  answer  was  treated 
18  denied  by  a  reply,  will  not  be  considered 
bj  the  supreme  court;  as  It  is  neither  an 
ameodment  of  tbe  record  nor  a  supplement 
to  tlie  bill  of  exceptions.  Lejf  p.  Miller,  28 
Neb.  822  (45  N.  W.  174). 

a.  Transmission  and  FUlng. 
Necessity. 

1167.  (1880.)  In  order  to  bring  a  case 
into  this  court  by  appeal  tbe  appellant  must, 
within  six  months  from  the  date  of  the 
rendition  of  the  Judgment  appealed  from, 
proenre  and  file  with  the  clerk  of  the  su- 
preme court  a  transcript  of  the  proceedings 
In  the  court  below,  containing  the  pleadings, 
the  Judgment  or  decree,  and  all  the  testi- 
mony and  proofs  offered  in  evldmce  on  the 
hearing  of  the  cause  in  that  court  Jeffer- 
ton  Coitnti/  V.  Saxon,  10  Neb.  14  (4  N.  W. 
309).  [Modified.  Behujfler  v.  Hanna,  28 
Neb.  601). 

1168.  (1883.)  A  bill  of  exceptions  in  a 
ciuse  tried  In  the  district  court  must  be  filed 
in  that  court.  Aultman  p.  Patterson.  14  Neb. 
ST  (14  N.  W.  804);  (1898)  Wood  Mowing 
A  Reaping  Machine  Co.  p.  Oerhold,  47  Neb. 
3»7  (66  N.  W.  538) ;  (1905)  Duncan  v.  State, 
75  Neb.  764  (106  N.  W.  1014). 

1169.  (1893.)  A  bill  of  exceptions  must 
be  filed  In  the  district  court  of  the  proper 
eonnty.  Firtt  Vat.  Bank  of  Denver  v.  Low- 
ret,  36  Neb.  290  (  54  N.  W.  668). 

1170.  (1894.)  A  transcript  of  the  pro- 
ceedings' containing  the  final  Judgment 
soogbt  to  be  reviewed  must  be  filed  with  the 
petition  in  error,  and  prior  to  the  Issuing  of 
the  snmmons'ln  error,  in  order  to  confer 
Jurisdiction  upon  tbe  supreme  court.  Oar- 
neau  v.  Omaha  Printing  Co.,  42  Neb.  847  (61 
N.  W.  100). 

1171.  (1899.)  The  filing  of  a  petition 
in  error  In  the  supreme  court  is  alone  tn- 
cufficlent  to  invest  jurisdiction.  It  Is  indis- 
pensable to  Jurisdictfcm  that  there  should 
te  flled  with  the  petition  in  error,  and 
within  the  time  fixed  by  statute,  a  transcript 
of  the  proceedings  of  the  district  court  con- 
taining the  final  Judgment  sought  to  be  re- 
viewed. SlohoaisJiv  V.  Curtis,  58  Neb.  211 
(78  N.  W.  522). 

1172.  (1899.)  The  appellate  Jurisdiction 
of  the  supreme  court  depends  upon  tbe  filing 
with  the  clerii  of  a  duly  authenticated  tran- 
script of  the  proceedings  of  the  district  court 
containing  the  Judgment '  or  final  order 
son^t  to  be  reversed.  Bnyder  v.  Lapp,  69 
N«b.  24S  (80  N.  W.  806). 


llT2a.  (1901.)  In  order  to  supersede  a 
Judgment  under  sections  688  and  590,  code 
of  civil  procedure,  a  transcript  as  well  as  a 
petition  in  error  must  be  filed  in  the  su- 
preme court.  Jforton  v.  Weetern  Seed  <£ 
Irrigation  Co.,  2  Unof.  131  (96  N.  W.  183). 

WlthdrawaL 

1173.  (1895.)  Appellee  may  withdraw 
from  the  supreme  court  a  transcript  which 
he  filed  with  a  motion  to  quash  the  superse- 
deas bond  before  appellant's  appeal  had  been 
docketed.  Kountge  p.  Erck,  46  Neb.  288  (6S 
N.  W.  804). 

H.  D^«et8,  Objeottons,  Amendment  and 

Correction. 
Amendment  of  petition  In  error,  see  ante. 
If  663-656. 

Sflect  of  defects. 

1174.  (1882.)  When  a  cause  is  submittej 
to  this  court  on  a  record  so  imperfect  as  to 
render  it  impossible  to  tell  therefrom  whether 
tta«  facts  assigned  for  error  exist  or  not,  the 
Judgment  of  the  court  below  will  be  affirmed. 
Cunningham  v.  Tonnemaker,  13  Neb.  462  (14 
N.  W.  397). 

1176.  (1894.)  Where,  upon  an  inspec- 
tion of  the  bill  of  exceptions,  palpable  omis- 
sions appear,  and  the  bill  is  so  ineligible 
and  so  unsystematlcally  arranged  that  an 
intelligent  examination  Is  impracticable,  the 
supreme  court  will  upoi  review  assume  that 
there  was  evidence  sufficient  to  sustain  the 
findings  of  the  trial  court  upon  questions  of 
fact.  Badger  Lumber  Co.  v.  Mayes,  38  Neb. 
822  (67  N.  W.  519). 

1176.  (1903.)  In  case  it  appears  from 
the  transcript  filed  tea6  a  further  transcript 
duly  certified,  that  a  puty  has  wilfully 
flled  an  incomplete  and  incorrect  transcript 
or  has  altered  the  transcript  certified  and 
furnished  him,  for  the  purpose  of  deceiving 
this  court,  the  transcript  will  be  stricken 
from  the  files.  Keeley  Institute  p.  Riggs,  70- 
Neb.  134  (96  N.  W.  1010). 

Clerical  errors. 

1177.  (1886.)  A  clerical  mistake  of  the 
clerk  of  a  trial  court  in  copying  an  Instruc- 
tion Into  the  transcript  will  not  be  sufficient 
cause  for  reversing  a  judgment  if  it  affirm- 
atively appears  by  the  phraseology  of  the 
instruction  what  its  original  language  was, 
and  that  such  Instruction,  being  upon  an 
Immaterial  matter,  could  work  no  prejudice 
to  the  party  on  trial  if  correctly  copied. 
BalXard  p.  State,  19  Neb.  609  (28  N.  W.  271), 
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Objectlona  and  motions  to  quash. 

1178.  (1874.)  Motions  to  strike  out  part 
of  the  transcript  ot  the  court  below,  will 
not  be  entertained  In  the  supreme  court 
Whatever  objection  Is  taken  to  the  record, 
should  be  presented  In  the  argument  of  the 
cause  upon  Its  merits.  Hughes  v.  Kellogg,  3 
Neb.  186. 

1179.  (1885.)  A  party  who  moves  to 
quash  a  bill  of  exceptions  must  specifically 
point  out  in  bis  motion  the  objections  com- 
rlalned  of.  Smith  v.  KaUer,  17  Neb.  184 
(22  N.  W.  368). 

1180.  (1885.)  Where  a  motion  supported 
by  affidavit  Is  filed  to  strike  the  bill  of  ex- 
ception from  the  record,  upon  the  grounds 
that  It  has  been  mutilated  by  adding  certain 
words  thereto  since  being  signed,  the  mo- 
tion will  be  overruled  unless  It  Is  made  to 
appear  that  the  mutilation  was  made  by  the 
plaintlft  in  error  or  his  attorney.  Clarfc  v. 
Oeli,  17  Neb.  284  (22  N.  W.  562). 

1181.  (1885.)An  objection  to  a  bill  of  ex- 
ceptions, on  the  ground  that  the  clerk  has 
not  certified  that  it  is  the  original  bill,  may 
be  taken  either  by  motion  to  quash  the  ex* 
ceptlons,  or  on  the  final  hearing.  Hogan  v, 
O'Neil,  17  Neb.  641  (24  N.  W.  213). 

1182.  (1890.)  Where  a  second  motion  to 
set  aside  a  default  and  judgment  In  the 
district  court  was  duly  filed  therein  and 
overruled,  no  objections  being  made  to  it  In 
that  court,  a  motion  to  strike  It  from  the 
record  will  not  be  entertained  in  the  su- 
preme court.  Burke  v.  Pepper,  29  Neb.  320 
(45  N.  W.  466). 

1183.  (1891.)  A  motion  to  quash  a  bill 
of  exceptions,  being  a  technical  objection, 
must  itself  be  free  from  fault;  therefore 
TThere  the  grounds  assigned  are  "because  the 
same  (the  bill)  was  not  made  and  signed  as 
required  by  law,"  the  motion  should  be  over- 
ruled, unless  there  Is  a  total  want  of  some 
material  requirement — such  as  the  signature 
of  the  Judge.  Walker  v.  Morse,  33  Neb.  650 
(50  N.  W.  1055).  fOverniled.  MoUne,  M  A 
a.  Co.  V.  Curtis,  88  Neb.  520.] 

1184.  (1898.)  On  motion  to  quash  a  bill 
of  exceptions  the  supreme  court  may  receive 
In  evidence  a  certified  copy  of  an  affidavit 
not  Included  In  the  record  for  review. 
Brotonell  V.  Fuller,  64  Neb.  686  (74  N.  W. 
1105). 

1185.  (1900.)  A  motion  to  quash  a  bill 
of  exceptions  is  of  no  avail  where  no  bill  has 
been  settled.  Khea  v.  State,  61  Neb.  16  (84 
N.  W.  414). 


1186.  (1901.)  Objections  to  a  bill  of  ex- 
ceptions cannot  be  heard  from  a  party  ask- 
ing an  affirmance  of  a  Judgment  expressly 
based  upon  It  Armstrong  v,  Mayer,  1  Unot. 

119  (95  N.  W.  483). 

Waiver  of  objectiona. 

1187.  (1882.)  A  motion  to  quash  a  bUl 
of  exceptions  will  not  be  entertained  after  a 
case,  which  has  been  reached  in  the  r^Iar 

order  of  business.  Is  submitted.  Dietrich  v. 
Lincoln  d  N.  R.  Co,  13  Neb.  500  (14  N.  W. 
528). 

1188.  (1883.)  Where  an  attorn^  of  rec- 
ord, to  whom  a  bill  of  exceptions  is  pre- 
sented for  examination,  proposed  amend- 
ments thereto  without  objection,  he  cannot 
afterwards  be  heard  to  complain  that  it  was 
□ot  presented  to  him  witliin  the  staiutory 
time.  Omaha  d  N.  R.  Co.  v.  Retiick,  14  Neb. 
55  (14  N.  W.  665);  (1890)  Warren  v.  Brotpn, 
31  Neb.  8  (47  N.  W.  633). 

1189.  (1883.)  A  trial  was  had  before  a 
referee,  who  made  a  report,  and  the  testi- 
mony and  exceptions  taken  before  him  were 
returned  to  the  court,  but  not  signed.  E!x- 
ceptions  were  filed  to  the  report,  which  were 
overruled,  and  Judgment  entered  on  the  re- 
port, and  the  Judge  signed  the  bill  of  excep- 
tions taken  before  the  referee.  Held.  Tbat 
as  no  objection  was  made  In  the  district 
court  to  the  bill  of  exceptions  because  not 
signed  by  the  referee,  the  obJectioQ  will  not 
be  considered  by  the  supreme  court.  Cattle 
V.  Haddox,  14  Neb.  59  (14  N.  W.  803). 

1190.  (1883.)  If  a  party  object  to  the 
blU  for  any  reason  other  than  that  It  Is 
Inaccurate,  he  must  rely  upon  such  objec- 
tions and  refuse  to  receive  and  retain  tbe 
bin  for  examination.  Cheney  v.  Cooper,  14 
Neb.  413  (16  N.  W.  433). 

1191.  (1883.)  Where  a  bill  of  exception 
Is  returned  by  the  attorneys  for  the  adverse 
party,  signed  and  approved  by  them  after 
the  expiration  of  the  statutory  time  tor  fillip 
the  objection  that  it  is  filed  out  of  time  Is 
thereby  waived.  Cheney  v.  Cooper,  14  Neb. 
413  (16  N.  W.  483). 

1192.  (1885.)  Where  a  bill  of  exceptions 
was  submitted  to  the  adverse  party  for  cor- 
rection, and  amendments  made  to  the  same 
and  then  duly  signed.  It  Is  a  waiver  of  all 
objections  as  to  matters  of  form.  Smith  v- 
Kaiser.  17  Neb.  184  (22  N.  W.  368). 

1193.  (1888.)  Objections  to  mattera  of 
form  in  a  bill  of  exceptlooB  by  which  it  Ii 
sought  to  quash  the  bill,  must  be  made  with- 
in a  reasonable  time  after  bill  la  filed  1> 
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qipellate  court;  and  where  not  made  for 
nore  thaU  a  year  after  filing  of  tranacrfpt, 
and  after  case  Is  set  for  trial  and  plaintiff 
bas  prepared  and  printed  briefs  on  the  main 

issue,  such  objectione  will  be  deemed  to  be 
v&ived.  Yate$  v.  Kinney,  23  Neb.  648  (37 
N.  W.  590). 

1194.  (1888.)  Where  an  original  bill  of 
exceptions  la  sent  by  the  clerk  of  a  district 
court  to  the  supreme  conrt.  It  Is  his  duty  to 
certify  the  same;  bat  this  objection  may  be 
waived  by  the  parties,  and  will  be  deemed 
to  be  waived  where  the  bill  Is  treated  by 
the  adverse  party  as  perfect,  either  by  afiSrm- 
atlve  acts  or  long  acaniescence.  Yates 
Kinnev,  23  Neb.  &48  (87  N.  W.  590).  [Orei^ 
ruled  as  to  waiver.  47  Neb.  198;  47  Neb. 
893;  47  Neb.  397.] 

1195.  (1888.)  A  party  seeking  a  bill  of 
exceptions,  who  presents  the  proposed  bill 
to  the  adverse  party  or  his  attorneys  for 
amendment,  within  the  time  fixed  by  law  or 
the  order  of  the  court,  is  entitled  to  have 
such  bill  examined  by  such  adverse  party, 
and  amendments  thereto  proposed,  if  neces- 
sary; and  if.  Instead  of  such  proposed  amend- 
ments, the  bill  is  returned,  on  the  alleged 
ground  that  the  time  in  which  to  prepare 
tfae  same  had  expired,  it  will  be  deemed  a 
waiver  of  objections  to  the  bill  itself.  State, 
ex  rel.  Covej/,  v,  OaaUn,  26  Neb.  71  (40  N. 
W.  601). 

1196.  (1S89.)  Where  a  bill  of  exceptions 
is  served  after  time,  right  of  objection  there- 
to on  that  ground  Is  not  waived  by  retaining 
the  bill  more  than  ten  days.  City  of  Seioard 
V.  flmk,  27  Neib.  615  (43  N.  W.  4107). 

1197.  (1891.)  When  a  proposed  bill  of 
exceptions  Is  served  upon  the  adverse  party, 
after  tbe  period  has  elapsed  within  which  It 
sbould  have  been  submitted  and  signed,  and 
the  bill  Is  returned  to  the  party  seeking  its 
allowance  without  proposing  any  amend- 
ments or  making  any  objections  as  to  the 
time  he  received  it,  the  Judge  should  allow 
the  bill.  State,  ex  rel.  Downing,  v.  OasHn, 
32  Neb.  291  (49  N.  W.  353). 

119$.  (1892.)  Where  a  defendant  fails 
to  file  a  motion  to  quash  a  bill  of  exceptions 
QdUI  after  briefs  upon  the  merlta  have  been 
made  cad  served  the  court  will  consider  the 
objection  waived.  Crane  Bros.  Mfg.  Co.  v. 
Keck,  35  Neb.  683  (53  N.  W.  606). 

1199.  (1898.)  ITpon  the  consideration  of 
a  motion  tor  a  new  trial  where  there  were 
QKd  several  affldavita  Identified  by  the  clerk 
of  tbe  court,  and  counsel  for  the  respective 
parties  having  stipulated  that  the  affidavits 


contained  all  the  eyldence  offered  on  either 
side  on  said  motion,  and  counsel,  upon  whom 
was  served  the  proposed  bill  of  exceptions 
having  returned  the  same  without  sugges- 
tion or  amendment,  and  the  said  clerk  hav 
Ing  settled  the  proposed  bill  of  ezceptioup, 
a  motion  to  strike  out  said  affidavits  because 
not  shown  to  have  been  used  on  the  deter- 
mination of  said  motion,  oe  Identified  in  the 
bill  of  exceptions,  must  be  oTemiled.  Wheeler 
V.  Olaon,  37  Neb.  662  (56  N.  W.  309). 

1200.  (1894.)  When  the  party  suggesting 
amendments  to  a  bill  of  exceptions  appears 
before  the  Judge  and  Insists  that  his  amend- 
ments be  allowed,  without  making  any  ob- 
jections as  to  the  Bufflclency  of  the  notice,  or 
that  tfae  bill  was  not  submitted  to  the  Judge 
In  time,  he  waived  all  objections  as  to  the 
Bufflclency  of  the  notice,  and  as  to  the  time 
the  bin  was  presented  to  the  Judge  for  his 
approval  and  signature.  Schields  v.  Hot' 
ladh,  40  Neb.  103  (58  N.  W.  720). 

1201.  (1896.)  The  omission  of  the  clerk's 
certificate  authenticating  the  bill  is  not 
waived  by  failure  of  the  parties  to  object 
thereto  on  that  ground.  Romberg  v.  Fokken, 
47  Neb.  198  (66  N.  W.  282);  Union  P.  R.  Co. 
V.  Kinney,  47  Neb.  398  (66  N.  W.  449). 

1202.  (1897.)  Where  a  bill  la  served 
upon  the  adverse  party  after  the  time  there- 
for had  expired,  and  the  parties  stipulated 
in  writing  that  the  trial  Judge  should  sign 
and  allow  the  bill.  It  Is  a  waiver  of  the  ob- 
jection that  the  bill  was  not  presented  within 
the  time  fixed  by  law  or  the  order  of  tfae 
court.  Thompson  v.  Missouri  P.  R.  Co.,  60 
Neb.  329  (  69  N.  W.  1119). 

1203.  (1897.)  A  motion  to  quash  a  bill 
of  exceptions  which  has  been  duly  allowed 
by  the  trial  Judge  and  properly  authenti- 
cated, the  motion  faaving  been  made  more 
than  a  year  after  the  fillip  of  the  hill  and 
the  transcript  in  the  supreme  conrt,  and 
after  the  service  of  briefs  In  the  case,  comes 
too  late.  Thompson  v.  Missouri  P.  R.  Co., 
50  Neb.  330  (70  N.  W.  386). 

1204.  (1898.)  Objection  to  a  bill  of  ex- 
ceptions because  it  was 'not  presented  for 
examination  and  amendment  In  tfae  statutory 
period,  made  for  the  first  time  in  the  ap- 
pellate court  nearly  two  years  after  filing 
transcript,  and  after  service  of  briefs  upon 
the  merits  by  the  party  seeking  the  reversal, 
comes  too  late.  Saunders  v.  Bates,  64  Neb. 
209  (74  N.  W.  678). 

1205.  (1898.)  Defendant  in  error  did  not 
waive  his  right  to  move  to  quash  the  bill 
by  appearing  before  the  trial  Judge  merely 
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to  object  to  ita  allowance,  nor  by  falling  to 
file  the  motion  until  after  the  time  had  ex- 
pired within  which  the  plaintiff  in  error  was 
required  to  file  his  briefs  to  the  merits,  such 
briefs  not  having  been  filed.  Supreme  Tent 
of  the  Knights  of  the  Maccabees  v.  Kreig, 
54  Neb.  588  (74  N.  W.  1104). 

Amendment  or  correction  in  trial  court. 

1206.  (1887.)  Under  the  present  system 
of  practice  If  a  court  having  Jurisdiction 
finds  Itself  powerless  to  do  full  Justice  for 
want  of  a  full  and  perfect  record,  the  order 
of  the  court  lu  which  the  cause  is  pending 
upon  appellate  proceeding,  on  the  court  or 
tribunal  below,  taltes  the  place  of  the  more 
formal  and  expensive  writ  of  certiorari  on 
siiKgestion  Of  diminution  of  the  record.  If 
after  one  order  has  Issued  and  a  return  made 
thereto  it  appears  that  the  record  is  still  Im- 
porfect.  other  orders  may  issue  on  the  sug- 
geslioTi  of  the  some  or  the  opposite  party. 
Nebraska  <(  C.  R.  Co.  v.  Storer,  22  Neb.  90 
(34  N.  W.  69). 

1207.  (1889.)  When  It  is  made  to  ap- 
pear to  the  supreme  court  that  there  are 
errors  and  mistahes  In  the  bill  of  excep- 
tions, and  that  evidence  is  Included  therein 
which  was  not  in  the  bill  of  exceptions  at 
the  time  it  was  signed  by  the  judge  of  the 
district  court  and  that  important  evidence 
has  been  omitted  in  making  up  the  hill,  the 
supreme  court  will  order  the  hill  to  be  re- 
ferred back  to  the  Judge  before  whom  the 
case  was  tried,  for  examination  and  correc- 
tion. Hoagla?id  v.  Van  Etten.  27  Neb.  705 
(43  N.  W.  422). 

1208.  (1896.)  Where  documents  have 
been  omitted  from  a  bill  of  exceptions 
through  the  fault  of  defendant  In  error, 
plaintiff  in  error  may  be  permitted  to  with- 
draw It  from  the  supreme  court  for  the  pur- 
pose of  presenting  to  the  trial  .Judge  an  ap- 
plication for  amendment.  Macfarland  v. 
West  fiide  Improvement  Aas'n.  47  Neb.  661 
(66  N.  W.  637). 

1209.  (1S97.)  A  court  of  record  has  the 
inherent  power  to  correct  ita  own  records, 
even  after  appeal,  so  that  such  amended 
record  may  show  correctly  the  history  of  the 
proceedings  before  the  appeal  was  taken. 
Andresen  v.  Lederer,  53  Neh.  128  (73  N.  W. 
664). 

1210.  (1897.)  A  trial  court,  after  an  ap- 
peal has  been  perfected  therefrom,  has  no 
power  to  so  correct  its  records,  that,  In 
fact,  a  modification  of  the  Judgment  already 
appealed  from  shall  be  affected.  Andresen 
V.  Lederer,  53  Neb.  128  (73  N.  W.  664). 


1211.  (1897.)  Where  a  biU  of  exceptkns 
filed  Id  the  supreme  court  has  been  remanded 

with  permission  to  the  lower  court  to  role 
on  a  motion  to  correct  the  hill,  additional 
matter  properly  inserted  by  the  trial  Judge 
and  certified  to  the  appellate  court  will  not 
be  eliminated  on  motion  of  defendant  in 
error.  Macfarland  v.  West  Side  Improve- 
ment Ass'n,  53  Neb.  417  (73  N.  W.  738). 

1212.  (1898.)  After  an  appeal  perfected, 
an  amendment  of  the  record  of  the  Judg- 
ment appealed  from  to  show  certain  facte 
and  a  subsequent  amendment  whereby  such 
facta  were  eliminated  from  the  record,  hetd 
to  have  accomplished  nothing  by  way  of 
amendment.  Andresen  v.  Carson,  54  Neb. 
678  (74  N.  W.  1072). 

1213.  (1898.)  A  district  judge  has  au- 
thority, after  the  expiration  of  the  time  for 
settling  a  bill  of  exceptions,  to  make  cor- 
rections therein,  if  it  be  found  not  to  dis- 
close what  it  was  Intended  to  at  the  time  of 
settlement.  Brennan-Love  Co.  v.  Mcintosh, 
56  Neb.  140  (76  N.  W,  461). 

1214.  (1898.)  If  It  be  disciosed,  after 
the  hill  reaches  this  court,  that  It  does  not 
disclose  what  the  trial  Judge  Intended  at  the 
time  of  settlement,  it  will  be  remanded  to 
the  district  court  for  correction  under  his 
supervision.  Brennan-Love  Co.  v.  Mcintosh. 
56  Neb.  140  (76  N.  W.  461). 

1215.  (1899.)  Where  a  Mil  does  not  dis- 
close what  It  was  Intended  to  at  the  time  It 
was  allowed.  It  may  be  corrected  by  the  trial 
judge  after  the  time  for  settlement  has  ex- 
pired. McWaid  v.  Blair  State  Bank.  58  Neh 
618  (79  N.  W.  620). 

1216.  (1900.)  A  bill  of  exceptions  filed 
with  the  supreme  court  and  not  withdrawn 
''y  leave  thereof  and  presented  to  the  trial 
judge  for  correction,  can  not  be  corrected  in 
a  suit  of  mandamus  agahist  the  trial  Judge. 
Sfflfe.  ex  rel  Waldron.  v.  Ramsey,  59  Neb. 
518  (81  N.  W.  439). 

1217.  (1902.)  A  party  who  complains 
that  a  trial  Judge  has  incorporated  improper 
matter  In  a  bill  of  exceptions  has  an  adequate 
remedy  at  law,  within  the  code  of  civil  pro- 
cedure, section  646,  so  that  mandamus  to 
correct  the  record  will  not  be  granted. 
State,  ex  rel.  Cobb,  v.  Fawcett,  64  Neb,  496 
(90  N.  W.  250). 

1218.  (1902.)  In  case  exceptions  are 
filed  which  were  not  properly  taken  at  the 
time  the  instructions  were  given,  they  have 
no  place  in  the  record,  and  the  remedy  is  to 
correct  the  record  In  the  district  court  by 
striking  them  therefrom,  the  same  ae  where 
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foneptlons  not  seaaomably  taken  are  neted  by 
coansel  upon  U&a  written  charge.  Citj/  of 
Lincoln  v.  Sager,  2  Unof.  598  (89  N.  W.  617). 
Amendment  or  correction  in  appellate 
court. 

1219.  (1876.)  The  date  of  Bllng  indorsed 
on  a  transcript  by  the  clerk  in  a  cause 
brought  to-  the  supreme  court,  is  merely 
prime  fade  evidence  of  the  time  at  which  it 
was  received  by  him.  The  court  will  correct 
a  mistake  made  in  the  date  to  the  prejudice 
of  either  party,  and  affidavits  will  be  re- 
ceived for  the  purpose  of  determining  when 
the  transcript  was  delivered  to  the  clerk. 
Tootle  V.  White,  4  Neb.  401. 

1220.  (1887.)  The  affidavit  of  the  clerk 
of  the  district  court  cannot  be  resorted  to 
for  the  purpose  of  correcting  a  transcript  of 
tiie  rMOrd  certified  to  by  him.  If  a  false  or 
erroneous  record  is  certified  to  by  him,  it 
should  be  corrected  by  a  certified  transcript 
of  the  record  as  it  is.  Haggerty  v.  Walker, 
21  Neb.  596  (33  N.  W.  244). 

1221.  (1892.)  The  supreme  court  will 
not  require  exhibits  to  be  supplied  which 
have  never  been  made  a  part  of  the  bill  of 
exceptiona  Bitkel  v.  Dntcher,  35  Net).  761 
(53  N.  W.  663). 

1222.  (1892.)  Where  exhibits  are  stricken 
out  by  the  trial  court  upon  objection  of 
appellant  that  the  same  are  not  true  copies 
of  the  original,  and  the  bill  of  exceptions 
Is  allowed  without  them,  the  supreme  court 
will  not  entertain  a  motion  by  the  appellant 
to  require  the  appellee  to  supply  such  ex- 
hibits. Bickel  V.  Butcher,  35  Neb.  761  (53 
N.  W.  663). 

1223.  (1893.)  The  entries  upon  the  Jour- 
nal of  the  district  court  are  conduslre  evi- 
dence of  Its  proceedings.  If  the  clerk  has 
not  made  such  entries  In  conformity  with 
the  facts  or  the  rulings  of  the  judge,  the 
remedy  Is  by  a  correction  of  the  journal  by 
order  of  the  district  court.  The  supreme 
conrt  will  not  substitute  a  paper  certified 
to  be  a  memorandum  of  Journal  entry  pre- 
pared by  the  Judge  for  the  journal  entry 
itself,  as  It  appears  Jn  the  tratiscrlpt  filed  In 
this  court  and  certified  to  be  a  true  tran- 
script of  the  record.  Chicago,  B.  Q.  R.  Co. 
V.  Anderson,  38  Neb.  112  (56  N.  W.  794). 
[Xo  reference  to  this  point  in  opinion.] 

1224.  (1896.)  The  supreme  court  will 
not.  as  a  matter  of  course,  permit  a*  record 
to  be  withdrawn  for  the  purpose  of  amend- 
ing a  bill  of  exceptions;  an*i  especially  Is 
thla  true  where  it  appears  that  a  failure  to 
incorporate  Into  the  bill  of  exceptions  all 


the  evidence  Is  due  to  the  laches  of  tha 
party  seeking  the  amendment  Macfarland 
V.  West  Side  Improvement  J^n,  47  Neb. 
661  (66  N.  W.  637). 

1225.  (1896.)  A  motion  to  correct  a  bill 
of  exceptions  by  supplying  evidence  omitted 
therefrom  through  inadvertence  will  not  be 

entertained  by  the  supreme  court  Warner 
V.  HutchiM,  48  Neb.  672  (67  N.  W.  745). 

1226.  (1896.)  An  Irregularity  in  a  no- 
tice of  the  commencement  of  a  cause  in  the 
district  court,  being  shown  by  the  amended 
transcript  to  have  resulted  from  an  error  In 
transcribing  the  proceeding  below,  corrected. 
Scarborouifh  v.  Myribk,  49  Neb.  32  (68  N. 
W.  382). 

1227.  fl897.)  The  statutes  neither  com- 
mand nor  authorize  the  supreme  court  to 
amend  the  record  of  the  trial  court  In  a  case 
brought  up  for  review.  Thompson  t£  Sons 
Mfg.  Co.  V.  NichoUa,  62  Neb.  312  (72  N.  W. 
217). 

1228.  (1898.)  One  seeking  review  by  a 
proceeding  In  error  must  file  a  transcript 
and  petition  In  error  within  a  year  after 
rendition  of  the  judgment  assailed,  but 
amendments  to  the  transcript  may  be  filed 
afterward.  Ifoas  v.  Robertson,  66  Neb.  774 
(77  N.  W.  403).  - 

1229.  (1903.)  Affidavits  addressed  to  the 
trial  court  after  judgment  on  a  motion  to 
amend  the  reporter's  notes  of  the  evidence 
can  not  be  considered  by  the  appellate  court. 
In  the  absence  of  a  ruling  by  the  trial  court 
on  such  motion.  Modern  Brotherhood  of 
America  v.  Cummings,  68  Neb.  256  (94  N.  W. 
144). 

1230.  (1905.)  Where  a  party  relies  upon 
an  order  of  the  district  court,  which  he 
alleges  was  made,  but  which  the  record  of 
that  court  does  not  disclose,  he  must  apply 
to  that  court  for  a  correction  of  the  record. 
This  court  can  only  consider  the  record  of 
the  proceedings  of  the  district  court  as  It 
appears  In  the  transcript.  Barker  Co.  v.  Cen- 
tral West  Investment  Co.,  75  Neb.  43  (105 
N.  W.  985). 

1231.  (1907.)  Where,  upon  the  final 
hearing  of  a  case,  the  trial  judge  makes  an 
order  permitting  the  defendant  to  offer  the 
testimony  taken  at  a  former  trial,  and  after- 
wards includes  the  evidence  so  taken  in  the 
bill  of  exceptions,  the  same  will  not  be 
stricken  from  the  record  in  thls^  court. 
Anthes  v.  Rchroeder.  79  Neb.  355  (112  N.  W. 
593). 

1231a.    (1907.)    Where  appellant  files  a 
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certified  copy  of  a  judgment,  together  with 
a  pnedpe  and  assignment  of  errors,  and 

nine  months  thereafter  files  a  motion  to 
supply  the  record,  a  transcript,  a  bill  of  ex- 
ceptions and  a  brief,  but  does  not  serve  a 
notice  of  the  motion,  or  present  it  to  the 
court,  he  cannot  three  months  later,  when 
the  case  is  called  for  hearing,  suggest  a 
diminution  of  the  record,  and  obtain  leave 
to  file  copies  of  the  record.  Gathers  v. 
GUssman,  80  Neb.  384  (114  N.  W.  113S). 

Additional  transcript. 

1232.  (1903.)  If  a  transcript  is  Incom- 
plete or  incorrect  in  some  particular,  the 
appropriate  remedy  16  to  procure  an  addi- 
tional or  corrected  transcript  duly  certified, 
and  the  original  record  cannot  be  ordered 
brought  up  for  Inspection.  Keeley  Institute 
V.  Rigga,  70  Neb.  134  (96  N.  W.  1010). 

Cost  of  Including  unnecessary  papers. 

1233.  (1888.)  Where  no  objection  Is 
made  to  the  summons,  or  to  the  return  of 
the  ofBcer  thereon,  such  summons  should  be 
omitted  from  the  transcript  So  with  Jour- 
nal entries  not  InTolved  in  the  case,  and  the 
costs  of  sudi  immaterial  matter.  If  the  proper 
motion  Is  made,  will  be  taxed  to  the  party 
at  fault.  Winkler  v.  Roeder,  23  Neb.  706 
(37  N.  W.  607;  8  Am.  St.  Rep.  155). 

1234.  (1892.)  "Where  unnecessary  papers 
are  included  in  the  transcript,  as  the  original 
petition  where  there  Is  an  anended  one,  tibe 
summons  and  return  to  the  same,  t<^ether 
with  motions  and  demurrers  to  the  petition 
where  no  point  Is  made  upon  such  pleadings 
or  papers,  the  costs  of  the  same  will  be 
taxed  to  the  party  at  fault  Btreitz  v.  Hart- 
man.  35  Neb.  406  (53  N.  W.  215). 

I.  Conclusiveness,  Impeachment  and  Con* 
tradicUng. 

Conclusiveness  of  txanseilpt  or  bill  of  «x- 
ceptlons. 

1235.  (1888.)  The  transcript  of  the  trial 
court,  duly  certified  by  the  clerk,  imports 
absolute  verity;  and  will  alone  be  recognized 
by  this  court  as  to  all  matters  which  are 
properly  of  record  in  that  court.  Hoagland 
V.  Van  Etten,  23  Neb.  462  (36  N.  W.  755); 
(1892)  Worley  v.  Shong,  35  Neb.  311  (53  N. 
W.  72);  (1894)  Grand  Island  Savings  tf 
Loan  Auooiation  v.  Moore,  40  Neb.  686  (59 
N.  W.  115) ;  (1895)  Ohadron  Banking  Co.  v. 
Mahonev,  43  Neb.  214  <61  N.  W.  594); 
(1895)  Davis  v.  Snyder.  45  Neb.  415  (63  N. 
"W.  789);  (1896)  School  District  No.  1  v. 
Bishop,  46  Neb.  850  (65  N.  W.  902);  (1896) 


2forweifian  Plow  Co.  v.  BoUman,  47  Neb.  186 
(66  N.  W.  292;  81  L.  R.  A.  747);  (1896) 
Minick  V.  Minick,  49  Neb.  89  (68  N.  W.  374); 
(1900)  Futton  V.  Ryan,  60  Neb.  9  (82  N.  W. 
105);  (1901)  Wentz  v.  Meyer,  2  Dnof.  36 
(96  N.  W.  272);  (1897)  Beaver  v.  Hall,  50 
Neb.  878  (70  .N.  W.  373). 

1236.  (1893.)  A  bill  of  excepUons  duly 
allowed  and  certified  by  the  trial  Judge  im- 
ports absolute  verity  and  Its  truthfulness 
cannot  be  assailed  collaterally.  Gregory  «. 
Kaar,  36  Neb.  633  (54  N.  W.  889). 

1237.  (1891.)  Where  the  record  which 
purports  to  contain  all  the  evidence  fails  to 
show  that  a  certain  resolution  on  which  the 
action  Is  based  was  Introduced  in  evidence, 
or  its  admission  waived,  the  court  in  con- 
sidering the  case  must  be  governed  by  the 
record.  Ci^  of  Seward  v.  Conroy,  33  Neb. 
430  (50  N.  W.  329). 

1238.  (1894.)  A  transcript  of  the  record 
authenticated  by  the  certificate  of  the  clerk 
of  the  district  court  is  conclusive  evidence 
of  the  contents  of  the  pleadings  upon  which 
the  case  was  tried.  Phenix  Int.  Co.  v.  R<a 
Bila  Mora  Lodge,  41  Neb.  21  (59  N.  W.  752). 

1239.  (1894.)  The  transcript  of  the  rec- 
ord filed  in  the  supreme  court  imports  in 
this  court  absolute  verity.  If  In  fact  incor- 
rect, the  district  court,  and  not  the  supreme 
court,  must  make  the  correction.  Weander 
v.  Johnson,  42  Neb.  117  (60  N.  W.  353); 
(1896)  Omaha  Loan  rf  Trust  Go.  v.  Hoge- 
boom,  47  Neb.  7  (66  N.  W.  14);  (1897) 
Merchants  Savings  Bank  v.  Noll,  50  Neb. 
616  (70  N.  W.  247). 

1240.  (1896.)  The  authenticated  tran- 
script  of  the  record  of  the  trial  court  im- 
ports absolute  verity  on  appeal,  and  cannot 
be  impeached  by  mere  statements  of  counsel 
in  the  brief  filed.  Ijetois  Investment  Co,  v 
Boyd,  48  Neb.  604  (67  N.  W.  456). 

1241.  (1896.)  In  the  record  presented  to 
the  supreme  court  appeared  a  copy  of  a 
journal  entry  in  which  was  set  forth  the 
overruling  of  a  demurrer  by  the  trial  cotrt 
and  that  the  demurrant  failed  to  plead  or 
answer  further,  but  elected  to  stand  on  the 
demurrer.  Held,  That  such  recitals  must 
be  taken  by  the  supreme  court  as  true  state- 
ments of  what  occurred  In  the  trial  court. 
Church  V.  Callihan,  49  Neb.  642  (68  N.  W. 
932). 

1242.  (1897.)  The  appellate  court  will 
not  draw  an  Inference  contradicting  the  rec- 
ord in  order  to  sustain  an  assignment  of 
error.   Nebraska   Land,    Btock^owing  <( 
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AHWtfmsfif  Oo.  V.  UcKinley-Lannino  Loan 
6  TruMt  Co.,  S2  Neb.  410  (72  N.  W.  3S7>. 

124S.  (1898.)  The  mere  tact  that  In  a 
JonnuU  entry  a  motion  sustained  was  de- 
Bcribed  aa  "a  motion  to  dismiss  an  appeal 
beeanse  not  taken  in  time"  held  not  auffl- 
cient  to  prevent  the  appellate  court  from 
considering  whether  or  not  the  mling  on 
said  motion  was  proper,  in  Tiew  of  grounds 
urged  therein,  but  not  recited  In  said  Journal 
entry.  Andreaen  v.  Carson,  54  Neb.  678  (74 
N.  W.  1072). 

1244.  (1899.)  An  objection  that  no  teeti- 
maay  vas  ncelved  below  must  be  oTerruled 
where  the  record  shows  the  hearing  was  In 
the  nature  Of  a  trial,  and  that  all  the  eTl* 
dence  offered  was  received.  Broadwater  v. 
FoxieOTthv,  57  Neb.  406  (77  N.  W.  1103). 

1245.  (1901.)  A  recital  in  the  transcript 
tiiat  the  coart  instmcted  the  Jury  to  find  for 
the  plaintiff.  Is  a  mere  conclusion,  and  in 
the  absence  of  the  instruction  upon  which 
it  is  based  from  the  transcript  and  bill  of 
exceptions,  an  assignment  of  error,  predicated 
on  such  instruction,  will  not  be  considered. 
Startttr  v.  Clarke,  1  Vnot.  91  (95  N.  W. 
509). 

1246.  (1901.)  A  bin  of  exceptions  al- 
lowed and  signed  by  the  trial  Judge  becomes 
a  part  of  the  record  in  the  case,  and  its  re- 
citals cannot  be  impeached  by  affidavits  filed 
for  tliat  purpose.  Phmtix  Ina.  Co.  v.  Hoioe, 
2  Unof.  20  (  96  N.  W.  73). 

1247.  (1902.)  It  is  conclusively  pre- 
sumed in  the  supreme  court  that  the  duly 
certified  transcript  of  the  proceedings  of  tbe 
lower  court  contains  ererything  that  ou^t 
to  be  considered  in  determining  the  correct- 
ness of  the  ruling  oomplained  of.  Bush  v. 
Tecumseh  Kat.  Bank,  64  Neb.  451  (90  N.  W. 
236). 

CoBclnsiTenesa  of  certlflcate. 

1348.  (1883.)  Where  from  an  Inspection 
of  a  bill  of  exceptions  It  is  apparent  that 
material  evidence  has  been  omitted,  the 
certificate  that  it  contains  all  that  was  used 
on  the  trial  will  not  le  taken  as  conclusive 
on  that  point.  Misaouri  P.  B.  Co.  v  Haps, 
15  Neb.  224  (18  N.  W.  51). 

1249.  (1896.)  The  supreme  court  will 
not  weigh  the  evidence  to  see  if  It  sustaina 
the  verdict,  when  the  bill  of  exceptions,  on 
its  face,  reveals  that  a  deposition  introduced 
and  read  upon  the  trial  has  been  omitted 
therefrom,*  even  though  the  trial  Judge  has 
certified  that  the  bill  contains  all  the  evi- 
dence offered  or  given  upon  the  trial.  8torz 


V.  Finklestein,  48  Neb.  27  (66  N.  W.  1020); 
(1898)  Allinff  V.  FUher,  56  Neb.  289  (76  N. 

W.  536). 

1250.  (1896.)  When  It  appears  from 
statements  In  the  bill  of  exceptions  that  it 
does  not  contain  all  the  evidence  introduced 
at  the  trial  of  the  case,  such  must  be  taken 
to  be  the  fact,  in  the  absence  of  any  other 
or  further  proof  on  the  subject  than  the 
certificate  to  the  bill  to  the  Effect  that  It  con- 
tains all  the  evidence.  Greene  v.  Greene, 
49  Neb.  546  (68  N.  W.  947;  59  Am.  SL  Rep. 
560;  34  L.  R.  A.  110). 

1251.  (1901.)  Where  the  record  shows 
that  there  was  an  amendment  of  pleadings 
at  the  rial  but  Its  nature  does  not  appear, 
the  clerk's  certificate  that  the  transcript  la 
full  and  complete  creates  a  presumption 
that  the  pleadings  as  set  forth  (»ntaln  the 
amendment  B^randt  v.  Toung,  62  Neb. 
254  (Se  N.  W.  1086). 

Conflict  in  Ttcord. 

1262.  (1893.)  Where  the  copy  ot  aa 
affidavit  appearing  in  the  transcript  differs 

from  that  in  the  bill  of  exceptions,  only  the 
latter  will  be  considered.  Lundgren  v.  Erik, 
38  Neb.  363  (56  N.  W.  992). 

Impeachment  or  contradicting. 

1253.  (1893.)  On  proceedings  by  petition 
In  error  to  review  a  Judgment  of  the  dis- 
trict court,  the  minutes  of  the  judge  on  the 
trial  docket  will  not  be  received  to  impeach 
the  Judgment  as  entered  at  large  upon  the 
journal  and  approved  by  the  judge.  Cage  v. 
Bloomington  Town  Oo^  37  Neb.  699  (56  N. 
W.  491). 

1254.  (1694.)  Original  evidence  cannot 
be  received  in  supreme  court  to  contradict 
or  alter  the  record  of  the  district  court. 
McDonald  v.  Bowman,  40  Neb.  269  (58  N.  W. 
704). 

1255.  (1894.)  The  supreme  court  cannot 
consider  entries  made  upon  the  trial  docket 
of  the  district  court  for  the  purpose  of  ascer- 
taining what  was  decided  In  the  court  below. 
The  approved  Journal  entry  of  a  Judgment  is 
Indisputable  evidence  of  what  the  Judgment 
was.  Brown  v.  Ritner,  41  Neb.  52  (59  N.  W. 
360). 

 Affidavits. 

1256.  (1889.)  Where  an  afl!ldavlt  of  an 
attorney  as  to  what  took  place  at  a  trial.  Is 
contradicted  by  the  recitals  in  the  record, 
the  latter  must  control.  Barlasa  v.  Braash, 
27  Neb.  212  (42  N.  W.  1028). 

1257.  (1895.)    Where   objection   to  the 
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iatroductlon  of  a  written  Instrument  was 
that  It  had  been  altered  and  the  copy  In  the 
Mil  of  exceptions  did  not  show  such  altera- 
tion an  affldaylt  not  used  on  the  hearing  In 
the  district  court  but  attached  to  the  record 
here  is  Incompetent  to  show  that  the  oris- 
inat  Instrument  appeared  to  be  altered.  Chad- 
ron  Banking  Co.  v.  Ifaftoney,  43  Neb.  214 
(61  N.  W.  694). 

125S.  (1S95.)  An  affldavit  filed  in  the 
appellate  court,  stating  when  the  terms  of 
the  lower  court  were  held,  is  Incompetent  to 
contradict  a  contrary  showing  In  the  tran- 
script Woodward  v.  Baird,  48  Neb.  310  (61 
N.  W.  612). 

1259.  (1897.)  On  motion  to  dismiss  ap- 
peal because  the  transcript  was  filed  too  late, 
an  affldavit  of  appellee's  attorney  containing, 
inter  alio,  a  statement  that  he  searched  the 
records  after  the  time  to  appeal  expired  and 
did  not  find  the  transcript,  held  insufficient 
to  contradict  a  record  showing  that  the 
transcript  was  filed  in  time.  Fenton  v. 
American  JeweVry  Co.,  51  Neb.  395  (70  N. 
W.  9S1). 

1260.  (1897.)  Matters  certified  as  part 
of  a  record  cannot  be  controlled  by  state- 
ments contained  In  an  affldavit  Security 
Nat.  Bank  v.  Latimer,  61  Neb.  498  (71  N. 
W.  38). 

J.  Question  Presented  for  Berlew. 
Limitation  by  Mope  of  record  in  geneial. 

1261.  (1882.)  A  question  discussed  in 
the  brief  of  counsel,  but  not  raised  In  the 
record,  will  not  be  considered.  Dietrichs  v. 
Lincoln  rf  N.  R.  Co.,  13  Neb  43  (13  N.  W. 
13);  (1902)  Moulthan  *.  Apking,  64  Neb. 
378  (90  N.  W.  1051). 

1262.  (1892.)  When  the  transcript  of 
the  record  In  a  civil  case  brought  to  the 
supreme  court  contains  only  the  pleadings 
and  record  of  the  entry  of  judgment,  which 
latter  conforms  to  the  pleadings,  ajid  in 
which  no  errors  t^pear,  t^e  Judgment  will 
be  affirmed.  Fuller  v.  Byan  33  Neb.  697 
(50  N.  W.  1044). 

1263.  (1900.)  Questions  not  presented 
for  review  by  the  record  before  the  court 

will  not  be  considered.  Dufrene  v.  Johnaon, 
60  Neb.  18  (82  N.  W.  107). 

1264.  (1901.)  The  supreme  court  is  not 
authorized  to  look  beyond  the  transcript  and 
bin  of  exceptions  for  what  transpired  at  the 
trial.  Kuker  v.  Beindorff,  63  Neb.  91  (88  N. 
W.  190). 

1265.  (1902.)    Where  no  part  of  the  rec- 


ord prior  to  an  alios  order  of  sale  on  which 
property  Is  sold  is  brou^t  to  the  supreme 
court  on  an  appeal  from  an  order  of  con- 
firmation, no  irregularity  or  lack  of  author- 
ity to  issue  such  alias  order  can  be  pre- 
sumed. National  Life  IM.  Co.  v.  Crongaa, 
2  Unof.  335  (96  N.  W.  624). 

In  absence  of  bill  of  exceptions. 

1266.  (1879.)  When  there  is  no  bill  of 
exertions  the  supreme  court  can  only  no- 
tice such  errors  as  appear  on  the  ten  of 
the  record  proper,  ifiller  v.  Ralph,  8  Neb. 
438:  (1879)  National  Life  Int.  Co.  n.  Roiin- 
8on,  8  Neb.  452. 

1267.  (1883.)  Where  the  only  objection 
to  the  Judgment  Is,  that  the  verdict  Is  not 
sustained  by  the  evidence,  and  for  any  cause 
the  bill  of  exceptions  be  quashed  or  stricken 
from  the  files,  the  judgment  will  be  affirmed. 
McCathron  v.  McCathron.  15  Neb.  144  (17 
N.  W.  265).  \ 

1268.  (1883.)  The  paper  claimed  to  be  a 
bill  of  exceptions  being  quashed,  and  there 
being  no  point  raised,  or  question  involved 
in  the  case,  which  can  be  considered  without 
an  examination  of  the  testimony  on  which 
the  Judgment  was  rendered,  the  Judsmeot 
must  be  afilrmed.  Roode  v.  Bherer,  15  Neh 
146  (17  N.  W.  265). 

1269.  (1893.)  Where  a  bill  of  exception! 
has  been  quashed  and  the  court  below  cor- 
rectly applied  the  law  to  the  facts  found  by 
a  referee,  that  being  the  only  question  for 
review,  the  judgment  will  be  affirmed. 
Broton  V.  Farmers  <£  Merchantt  Banking  Co., 
36  Neb.  434  (54  N.  W.  671). 

1270.  (1896.)  The  ruling  upon  a  motion 
for  a  new  trial  will  not  be  reviewed  where 
the  evidence  considered  upon  the  hearing  has 
not  been  preserved  by  a  bill  of  ecceptlona. 
BpotSKOOd  V.  Nat.  Bank  of  Commerce,  44 
Neb.  1  (62  N.  W.  245). 

1271.  (1896.)  Assignments  of  a  petition 
4n  error  which  can  be  reviewed  only  In  con- 
nection with  a  bill  of  exceptions  will  be  dis- 
regarded where  no  authentic  bill  is  contained 
In  the  record.  Wood  Mowing  •£  Reaping 
Machine  Co.  v.  Oarhold,  47  Neb.  397  (66  N. 
W.  53S):  (1898)  Oerman  Nat.  Bank  v. 
Farmers  d  Merchants  Bank,  64  Neb.  593  (74 
N.  W.  1086). 

1272.  (18S7.)  The  alleged  errors  being 
wholly  dependent  upon  the  nature  of  the 
evidence  admitted  and  excluded,  are  not 
available  to  plaintiffs  in  error,  because  of 
the  bill  of  exceptions  having  been  quashed 
on  motion  before  the  final  submission.  Rey- 


Digitized  by 


11873 


APPEAL  AND  ERROR. 


S  1£33 


notda  V.  McCanaiets,  50  Neb.  225  (69  N.  W. 
760). 

1273.  (1897.)  If  errors  are  assigned  of 
a  trial  coart's  refusal  to  glTe  requested  lu- 
stnictions,  and  to  determine  the  force  of 
such  assignments  would  necessitate  an  exam- 
initlon  of  the  evidence  introduced  at  the 
trill,  the  bill  of  exceptions  containing  the 
evidence  having  been  quashed,  the  evidence 
1&  not  before  the  supreme  court,  the  errors. 
If  any,  do  not  a^rmatlvely  appear,  and  the 
assignmeota  may  be  overruled.  Sunday 
Creek  Coal  Co.  v.  Bumham,  52  Neb.  364 
(72  N.  W.  487). 

1274.  (1898.)  In  an  appeal  to  the  su- 
preme court,  in  the  absence  of  a  bill  of  ex- 
ceptions, If  the  petition  or  pleading  on  which 
the  decree  Is  predicated  contains  snfficlent 
statements  of  a  cause  and  proper  prayer  for 
the  relief  thereby  afforded,  questions  which 
for  decision  necessitate  a  reference  to  the 
bill  of  exceptions  will  not  be  considered,  and 
«n  affirmance  of  the  decree  Is  proper.  Beat- 
rice Savinffs  Bank  v.  Beatrice  ChautauQua, 
54  N'b.  592  (74  N.  W.  1065);  (1903)  Grove 
V.  Dineett,  4  Unof.  722  (96  N.  W.  253). 

1275.  (1898.)  When  a  bill  of  exceptions 
hss  been  quashed,  no  question  will  be  con- 
sidered, a  determination  of  which  neceBsarlly 
involves  an  examination  of  the  evidence  ad- 
duced In  the  trial  court.  Home  Fire  Ins.  Co. 
V.  Weed,  65  Neb.  146  (75  N.  W.  539) ;  (1899) 
Johnson  v.  Klein.  58  Neb.  243  (78  N.  W.  514)  : 
(1899)  Walker  v.  Allen,  68  Neb.  537  (78  N. 
W.  1070);  (1899)  McGraw  v.  Chicago,  R.  I. 
<£  P.  R.  Co..  59  Neb.  397  (81  N.  W.  306). 

1276.  (1901.)  In  an  equity  case,  where 
there  is  no  bill  of  exceptions  preserved,  the 
only  question  pres^ted  by  the  record  is 
whether  the  decree  is  supported  by  the  plead- 
ings. Pettiltone  v.  Fitzgerald,  62  Neb.  869 
(88  N.  W.  143) :  (1902)  Palmer  v.  Mismer, 
2  Unof.  903  (93  N.  W.  1121). 

1277.  (1902.)  Where  a  bill  of  exceptions 
la  quashed  and  the  only  assignments  of  error 
relate  to  the  Introduction  of  evidence,  and  a 
general  ssslgnment  that  the  judgment  is 
contrary  to  the  law  and  the  evidence,  the  re- 
viewing court  will  only  inquire  whether 
pleadings  will  support  the  judgment.  Qon- 
ssfOes-Mandetbaum.  Co,  v  Broghamer,  64  Neb. 
S3  (89  N.  W.  621). 

1278.  (1902.)  Where  an  answer  In  an 
equity  suit  to  modify  a  Judgment  pleads 
former  adjudication,  and  the  plaintiff  puts 
such  plea  in  issue  by  a  denial.  In  the  absence 
of  a  bill  of  exceptions,  it  will  be  presumed 
that  the  action  of  the  trial  court  In  not  sus- 


taining the  plea  Is  supported  by  sufficient 
evidence.  Spargur  v.  Prentiaa,  66  Neb.  822 
(92  N.  W.  300). 

1279.  (1903.)  A  plaintiff  who  has  been 
defeated  upon  a  trial  in  the  court  below  by 
a  general  finding  of  issues  of  fact,  upon 
petition,  answer  and  reply,  in  favor  of  hi3 
adversary,  and  who  prosecutes  error  vrlthout 
having  preserved  the  evidence  In  a  bill  ol 
exceptions,  and  without  having  obtained  a 
ruling  upon  a  motion  for  a  new  trial,  can 
assign  but  one  ground  of  error  In  the  fu- 
preme  court,  viz.,  that  the  answer  does  no- 
state  facts  constituting  a  defense  to  the 
petition.  Bemia  v.  McCloud,  4  Unof.  729 
(96  N.  W.  214). 

1280.  (f903.)  On  an  appeal  from  a  de- 
cree of  the  district  court  where  there  is  no 
bill  of  exceptions  preserved  and  the  record 
contains  nothing  but  the  clerkV  transcript, 
the  supreme  court  Is  only  required  to  ex- 
amine the  record  tar  enough  to  ascertain 
whether  or  not  the  pleadings  are  sufficient 
to  sustain  the  decree.  Orove  v.  Dineen,  4 
Unof.  722  (96  N.  W.  253). 

1281.  (1906.)  Upon  an  appeal  in  an 
equity  case  In  which  there  have  been  special 
findings  of  fact,  but  in  which  no  bill  of  ex- 
ceptiotis  has  been  preserved,  only  such  find- 
ings will  be  considered  as  are  embraced 
within  the  issues;  and  the  decree,  if  sup- 
ported by  the  pleadings,  will  be  upbeld  If. 
and  In  so  far  as,  It  ts  not  In  irreconcilable 
conflict  with  such  findings.  Kupke  v.  Polk. 
73  Neb.  690  (lOS  N.  W.  321). 

1282.  (1906.)  When  the  trial  court,  in 
Sn  action  In  equity,  makes  special  findings 
of  fact,  and  no  general  finding,  and  the  evi- 
dence Is  not  preserved,  the  sole  question  for 
the  supreme  court  on  appeal  Is  whether  the 
Judgment  Is  supported  by  the  pleadings  and 
the  special  findings.  If  in  such  case  there 
is  no  finding  upon  a  material  Issue,  that  Is- 
sue must  upon  appeal  be  determined  against 
the  party  on  whom  the  burden  of  establish- 
ing such  Issue  rested.  Kupke  v.  Polk,  73 
Neb.  590  (106  N.  W.  495). 

1283.  (1905.)  Where  the  evidence  Intro- 
duced on  the  trial  of  one  charged  with  a 
constructive  contempt  of  court  for  the  viola- 
tion of  an  order  of  injunction  is  not  pre- 
served and  authenticated  by  a  proper  bill  of 
exceptions,  the  only  question  which  can  be 
considered  by  the  reviewing  court  Is  whether 
the  pleadings  contained  in  the  transcript 
support  the  Judgment,  and.  If  they  arc  found 
sufficient,  the  Judgment  will  be  affirmed. 
Miles  V.  State,  74  Neb.  684  (105  N.  W.  301). 
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1284.  (1907.)  The  rule  to  the  effect  that. 
In  tbe  absence  of  a  bill  of  exceptions,  it  will 
be  presumed  that  the  instructions  are  based 
upon  the  evidence,  has  no  application  to  in- 
structions  recalled  before  a  verdict  was 
reached.  Hibner  v.  Weatover,  78  Neb.  161 
(110  N.  W.  732). 

Z.  ASSIONICENT  OT  EBBOBS. 
Assignment  of  errors  in  motion  for  new 
trial,  see  ante,  |{  633-679. 

Specification  of  errors. 

1285.  (1878.)  On  proceeding  In  error, 
when  the  asBlgnment  Is  "that  the  finding  of 
the  said  court  is  against  the  law  and  the  evl- 

•  dence,"  and  no  specific  error  of  law  Is 
pointed  out  in  the  motion  for  a'new  trial, 
and  the  Judgment  being  clearly  warranted, 
by  the  finding  of  all  the  issuM  In  favor  of 
the  defenduit,  the  only  question  raised  Is 
simply  whether  the  verdict  of  the  court,  upon 
the  facta.  Is  supported  by  the  evidence. 
Brunswick  v.  McCJajf,  7  Neb.  137.  [Changed 
by  statutes.  Labaree  v,  Kloaterman,  33  Neb. 
150  (49  N.  W.  1102). 

1286.  (1893.)  Assignments  of  error 
which  are  so  vague  and  indefinite  as  not  to 
indicate  the  rulings  complained  of  will  be 
disregarded  in  the  supreme  court.  Oregory 
V.  Kaar,  36  Neb.  533  (54  N.  W.  859). 

1287.  (1894.)  In  order  to  obtain  a  re- 
view of  alleged  errors  the  petition  in  error 
must  assign  the  same  with  such  particularity 
as  to  enable  the  court  to  determine  the  pre- 
cise ruling  complained  of.  Eanlon  v.  Union 
P.  R.  Co.,  40  Neb.  52  (58  N.  W.  590) ;  (1894) 
Wi'eman  v.  Ziegler,  41  Neb.  886  (  60  N.  W. 
320);  (1898)  AOaman  v.  RicnmQnd,  55  Neb. 
540  (75  N.  W.  1094);  (1902)  Ketelman  v. 
CMcago  Bnuh  Co.,  66  Neb.  429  (91  N.  MT. 
282). 

1288.  (1894.)  If  a  litigant  is  of  opinion 
that  a  ruling  of  the  district  court  was  erron- 
eous and  prejudicial  to  him,  he  must  set  out 
in  his  petition  In  error  the  precise  action  of 
the  district  court  which  he  claims  was  erro- 
neous. Ton  Dorn  v.  Mengedoht,  41  Neb.  625 
(59  N.  W.  800);  (1895)  Quinn  v.  Moss,  45 
Neb.  614  (63  N.  W.  931). 

1289.  (1894.)  Errors  of  law,  to  be  avail- 
able In  the  supreme  court  to  the  complain- 
ing party  must  be  specifically  assigned  in 
the  petition  In  error.  OJark  v.  Carey,  41 
Neb.  780  (60  N.  W.  78);  (1899)  Bennett  v. 
McDonald,  69  Neb.  234  (80  N.  W.  826). 

1290.  ( 1895.)  An  assignment  "irregu- 
larity in  the  proceedings  of  the  Jury"  is  too 
Indefinite  to  be  considered.  Omaha  Fire  Ins. 


00.  V.  Dierka  d  White,  43  Neb.  473  (61  N. 
W.  740). 

1291.  (1895.)  An  assignment  "irr^ 
larlty  in  the  proceedings  of  the  court  and 
abuse  of  discretion,  by  which  the  defendant 
was  prevented  from  having  a  fair  trial,"  [s 
too  indefinite  to  be  considered.  Omaha  Fire 
Int.  Co.  V.  Dierks  <£  White,  43  Neb.  473  (61 
N.  W.  740):  (1895)  Houston  v.  City  of 
Omaha,  44  Neb.  63  (62  N.  W.  251);  (1901) 
RawHnga  v.  Anheuser-Busch  Brewing  Ass'n, 
1  Unof.  555  (95  N.  W.  792). 

1292.  (1896.)  To  present  for  review 
errors  alleged  to  have  occurred  dnrlog  the 
trial  of  a  cause  the  assignment  should,  In 
apt  words,  set  forth  some  matter  for  which 
a  motion  for  a  new  trial  is  authorized  by  the 
code  of  civil  procedure.  Beavers  v.  Missouri 
P.  R.  Co.,  47  Neb.  761  (66  N.  W.  821). 

1293.  (1896.)  Plaintiff  in  error  should 
specifically  state  in  bis  petition  the  action, 
or  the  omission,  of  the  court  of  which  be 
complains,  and  an  assignment  of  errors  ap- 
pearing upon  the  record  at  certain  pages.  Is 
Insufficient  ^tna  Ins.  Co.  v.  Simmons,  49 
Neb.  811  (69  N.  W.  125). 

 Errors  of  law  occurring  at  trial. 

1294.  (1883.)  Under  the  general  assign- 
ment, "errors  of  law  occurring  at  the  trial," 
objections  to  the  Instructions  given  or  re- 
fused cannot  be  considered.  Such  Instm& 
tlons  must  be  pointed  out  in  some  way  either 

■by  number  or  other  means  of  identifying  the 
same.  Hastings  &  O.  I.  R.  Co.  v.  IngalU.  15 
Neb.  123  (16  N.  W.  762). 

1296.  (1894.)  An  assignment,  "errora  of 
law  occurring  at  the  trial  of  said  cause,  and 
duly  excepted  to,"  although  sufBcient  In  a 
motion  for  a  new  trial,  is  not  specific  enough, 
when  contained  in  a  petition  In  error,  to 
secure  a  review  of  the  rulings  of  the  trial 
court  on  the  admission  or  exclusion  of  testl- 
□lony.  Murphy  v.  Oould,  40  Neb.  728  (59  N. 
W.  383) ;  (1896)  ^Fremont,  E.  d  M.  T.  B.  Co. 
V.  Root,  49  Neb.  900  (69  N.  W.  397). 

1296.  (1894.)  If  a  litigant  is  of  opinion 
that  a  trial  court  erred  In  Its  ruling,  and 
desires  to  review  such  error  in  the  supreme 
court,  he  should  specifically  state  in  his  pe- 
tition in  error  here  the  identical  action  of 
the  district  court  which  he  claims  was  erro- 
neous and  an  assignment  for  "errors  of  law 
during  the  course  of  the  trial"  Is  not  suffi- 
cient. Haskell  v.  Valley  County  41  Neb. 
234  (59  N.  W.  680). 

1297.  (1895.)  An  assignment,  "erors  of 
law  occurring  at  the  trial,"  is  sufflclent,  in  a 
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motion-  for  a  new  trial,  to  enable  the  dis- 
trict court  to  determine  whether  it  erred  In 
admitting  or  rejecting  evidence;  but  under 
Buch  an  assienment  in  a  petition  in  error  the 
supreme  court  cannot  review  anything. 
Risae  V.  Oasch,  43  Neb.  287  (61  N.  W.  616) ; 

(1895)  Hoution  v.  City  of  Omaha,  44  Neb.  63 
(62  N.  W.  251). 

1298.  (1895.)  An  assignment,  "errors  of 
law  occurring  at  the  trial  and  excepted  to," 
l8  too  Indefinite  to  be  considered.  Omaha 
Fire  Ins.  Co.  v.  Dierles  «f  White,  43  Neb.  473 
(61  N.  W.  740);  (1897)  Boyd  v.  Mains.  52 
Neb.  314  (72  N.  W.  269);  (1899)  Hart  v. 
Weher,  57  Neb.  442  (77  N.  W.  1086);  (1900) 
UissotiH  P.  R.  Co.  V.  Tipton,  61  Neh.  49  (84 
N.  W.  416):  (1901)  Parsons  Band  Gutter  rf 
SeJf -Feeder  Co.  v.  Oadeke,  1  Unof.  605  (95  N. 
W.  850);  (1905)  BrooJes  v.  Stanley,  74  Neb. 
8S8  (105  N.  W.  551). 

1299.  (1895.)  An  assignment  In  a  peti- 
tion In  error,  "errors  of  law  occurring  at 
the  trial,  excepted  to  at  the  time,"  is  too 
indefinite  to  secure  a  review  of  the  rulings 
of  the  trial  court  on  the  admission  or  ex- 
clusion of  testimony.  Mullen  v.  Morris.  43 
Neb.  596  (62  N.  W.  74);  (1895)  Schelly  v. 
Sehwank,  44  Neb.  504  (  62  N.  W.  1069); 

(1896)  Imhoff  V.  Kichmras,  48  Neb.  590  (67 
N.  W.  483);  (1898)  Blodgett  v.  UcMurtry, 
54  Neb.  69  (74  N.  W.  392) ;  (1898)  Jaegffi  v. 
Ottlley,  54  Neb.  800  (76  N.  W.  238). 
 Pleadings. 

Effect  of  failure  to  assign  error,  see  post, 
{{1363,  1364. 

1300.  (1886.)  When  the  plalntllf  In  error 
tails  to  pomt  out  alleged  defects  in  the 
Bcfflclency  of  a  petition  It  will  be  held  good. 
Pntt  V.  Smith,  20  Neb.  48  (28  N.  W.  849). 

1301.  (1895.)  Where  a  petition  contains 
a  number  of  causes  of  action  not  separately 
stated  and  numbered,  an  assignment  of  error 
to  the  admission  of  evidence  on  the  ground 
tbat  said  causes  of  action  did  not  constitute 
a  cause  of  action,  will  not  be  considered. 
Bxeter  Vat  Bank  v.  Orchard,  43  Neb.  579 
(61  N.  ^.  833). 

1302.  (1901.)  Assignments  of  error  that 
(1)  the  court  erred  in  overruling  a  demurrer 
to  the  petition,  and  (2)  in  giving  Judgment 
In  favor  of  the  plaintiff  call  only  for  an 
inquiry  as  to  whether  the  petition  sUtes  a 
cause  of  action.  Seven  Talleys  Bank  v. 
Wise.  61  Neb.  880  (86  N.  W.  923). 

— ^— AdmlMlon  or  exclusion  of  evidence. 

Effect  of  failure  to  asstgn  error,  see  post, 
|18«6. 


Single  assignment  against  sereral  rulings, 
see  post,  H  1352,  1353. 

1303.  (1879.)  An  assignment  of  error  In 
these  words,  "because  the  court  erred  In 
admitting  testimony  in  said  case  upon  the 
trial  of  the  same  offered  by  the  plaintiff," 
or  "because  the  court  erred  In  rejecting  evi- 
dence offered  by  the  defendants  upon  the 
trial  of  the  cause,"  is  too  indefinite  to  be 
considered.  Lyman  v.  McMillan,  8  Neb.  135: 
(1879)  Burlington  £  M.  R.  R.  Co.  v.  Harris, 
8  Neb.  140;  (1893)  Farwell  v.  Cramer,  38 
Neb.  61  (56  N.  W.  716);  (1894)  Cortelyou  v. 
Maben,  40  Neb.  512  (59  N.  W.  94);  (1894) 
Havens  v.  Grand  Island  Light  d  Fuel  Co.,  41 
Neb.  158  (59  N.  W.  681);  (1895)  Kearney 
Electric  Co.  v.  Laughlin,  45  Neb.  390  (63  N. 
W.  941);  (1895)  Kearney  Canal  &  Water 
Supply  Co.  V.  Akeyson,  45  Neb.  635  (63  N. 
W.  921) ;  (1896)  City  of  Omaha  v.  Richards, 
49  Neb.  244  (68  N.  W.  528) ;  (1896)  Burfce  v. 
Brovm,  49  Neb.  723  (68  N.  W.  1026). 

1304.  (1879.)  An  assignment  that  the 
"court  erred  In  admitting  the  evidence  of  H. 
and  other  witnesses  to  which  said  plaintiff 
objected,"  is  bad  for  IndeSniteness.  Burling- 
ton d  M.  R.  R.  Co.  V.  Harrit,  8  Neb.  140. 

1305.  (1880.)  An  assignment  of  error 
"tbat  the  court  erred  in  admitting  the  testi- 
mony" of  the  witnesses  (naming  them) . 
when  objection  was  made  to  only  a  portion 
of  such  testimony.  Is  too  Indefinite  to  be 
noticed.  Graham  v.  Hmrtnett,  10  Neb.  517  (7 
N.  W.  280). 

1306.  (1881.)  An  assignment  of  error  In 
permitting  the  introduction  of  testimony  of 
certain  witnesses  "upon  the  question  of 
value"  of  the  land  hi  controversy,  is  too 
general.  Fremont,  S.  d  M.  V.  R.  Co.  v. 
Whalen,  11  Neb.  585  (10  N.  W.  491);  Id. 
V.  Ward  11  Neb.  597  (10  N.  W.  524). 

1307.  (1886.)  Errors  assigned  upon  the 
admission  of  Irrelevant  evidence  are  not 
considered  unless  they  point  out  specifically 
the  evidence  to  which  they  severally  refer. 

Cook  V.  Pickrel,  20  Neb.  4S3  (SO  N.  W.  421) ; 
(1894)  Bloedel  v.  Zimmerman,  41  Neb.  695 
(60  N.  W.  6);  Wonderlick  v.  Walker. 

41  Neb.  806  (60  N.  W.  103);  (1897)  Pha-nix 
Ins.  Co.  of  Hartford  v.  King,  52  Neb.  562  (72 
N.  W.  865). 

1308.  (1891.)  An  assignment  of  error  in 
a  petition  in  error  In  the  following  lan- 
guage: "Errors  of  law  occurring  during 
the  trial  In  the  admission  and  rejection  of 
evidence  which  will  more  fully  appear  by 
-■^ference  to  the  bill  of  exceptions  filed  here- 
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with,"  criticised  and  disapproved'.   Davi9  v. 
Oetchell,  32-  Neb.  792  (49  N.  W.  776). 

1309.  (1891.)  A  petition  in  error  must 
tpeciflcally  point  out  the  rulings  of  the  trial 
court,  on  the  admission  of  testimony,  which 
are  relied  on  for  a  reversal,  or  they  will  not 
be  considered.  Lowe  v.  City  of  Omaha,  33 
Neb.  587  (50  N.  W.  760);  (1894)  Kirkendalt, 
Jones  (f  Co.  V.  f)avia,  41  Neb.  286  (  59  N.  W. 
915);  (1894)  Witeman  v.  Ziegter,  41  Neb. 
886  (60  N.  W.  320);  (1894)  HedHck  v. 
Btrout*,  42  Neb.  486  (60  N.  W.  928);  (1896) 
City  of  Chadron  v.  Glover,  43  Neb.  732  (62 
N.  W.  62);  (1895)  Edney  v.  Bourn.  44  Neb. 
294  (62  N.  W.  461);  (1895)  amith  v.  Mason, 
44  Neb.  610  (63  N.  W.  41);  (1895)  Stoppert 
V.  merle,  45  Neh.  105  (63  N.  W.  382)  ;  (1896) 
Bcrogffin  v.  Johnstdn,  45  Neb.  714  (64  N.  W. 
23G);  (1895)  Boyes  v.  Summers,  46  Neb.  308 
(64  N.  W.  1066);  (1895)  Redman  v.  Vots, 
46  Neb.  512  (64  N  W.  1094);  (1896)  Coiurn 
V.  Watson.  48  Neb.  257  (67  N.  W.  171); 
(1897)  Woodbridge  v.  De  Witt.  51  Neb.  98 
(70  N.  W.  606):  (1897)  OranA Island dW.O. 
R.  Co.  V.  Bwinbank,  61  Neb.  521  (71  N.  W. 
48) ;  (1897)  Morsch  v.  Besack,  62  Neb.  602 
(72  N.  W.  953);  (1898)  Phoenix  Ins.  Co.  v. 
King,  64  Neb.  630  (74  N.  W.  1103);  (1898) 
Davis  V.  Otoe  County,  55  Neb.  677  (76  N.  W. 
466);  (1899)  Churchill  v.  White.  58  Neb.  22 
(78  N.  W.  369;  76  Am.  St  Rep.  64). 

1310.  (1S92.)  An  assignment  of  error 
that  the  court  erred  In  admitting  the  evi- 
dence of  a  witness  for  plaintiff,  as  shown  by 
a  certain  page  of  the  record  furnished  by  the 
official  reporter,  and  made  a  part  of  the  bill 
of  exceptions  is  sufflcient  for  the  pnrpoae  of 
reviewing  the  rulings  of  the  trial  court  on 
the  admission  of  the  evidence  on  the  page 
referred  to.  Darner  v.  Daggett,  35  Neb.  695 
(53  N.  W.  608).  [Overruled.  Phwnix  Ins. 
Co.  V.  King.  54  Neb.  630.] 

1311.  (1893.)  The  supreme  court  will 
not  review  upon  error  the  rulings  of  the 
district  court  excluding  or  admitting  testi- 
mony, unless  the  error  complained  of  is 
specifically  assigned  in  the  petition  In  error 
with  such  certainty  as  to  enable  the  court, 
upon  examlnaton  of  the  record,  to  ascertain 
the  particular  error  complained  of.  Far\pell 
V.  Cramer,  38  Neb.  61  (56  N.  W.  716). 

1312.  (1896.)    Assignments  of  error  that 
a  verdict  rendered   Is   not  -supported  by  > 
sufflcient  evidence,  and  the  judgment  pro- 
nounced thereon  is  contrary  to  the  law  of 
the  case,  cannot  be  sustained  because  certain  < 
evidence  admitted  without  objection  on  thp 
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trial  was  irrelevant  under  the  pleadlnga 
Omaha  Fire  Ins.  Co.  v.  Dierks,  43  Neb.  473, 
followed.  Ins.  Co  of  North  America  v. 
Bachler,  44  Neb.  549  (62  N.  W.  911). 

1313.  (1897.)  Under  an  assignment  of 
error  that  the  damages  awarded  are  exces- 
sive, the  supreme  court  will  not  review  the 
action  of  the  trial  court  In  admitting  Id  evi- 
dence Items  of  damage.  Roberta  v.  Bopper, 
60  Neb.  681  (70  N.  W.  244). 

1314.  (1898.)  An  assignment  in  a  peti- 
tion in  error  that  the  court  erred  in  rejectins 
evidence,  "as  appears  at  record,  pages  209. 
209^,  210,  211,  212,  216,  216%,  217,  220, 
223,  224.  230,  238,  239,  240,  241,  243,"  is  too 
general  for  consideration.  Phoenix  Ins.  Co. 
V.  King,  64  Neb.  630  (74  N.  W.  1103). 

1315.  (1898.)  An  assignment  that  evi- 
dence appearing  on  a  certain  page  of  the 
bill  of  exceptions  was  erroneously  admitted 
may  he  disregarded,  in  absence  of  an  objec- 
tion on  such  page.  Globe  Oil  Co.  v.  PotoeU. 
66  Neb.  463  (76  N.  W.  1081). 

1316.  (1899.)  To  review  error  in  exclud- 
tug  a  single  answei  on  cross-examination,  the 
assignment  of  error  must  be  specific  Ho- 
naker  v.  Vesey.  67  Neb.  413  (77  N.  W.  1100). 

1317.  (1899.)  An  assignment  in  a  peU- 
tion  in  error  that  the  court  erred  in  sustain- 
Ing  an  objection  to  a  question  of  a  certain 
number,  found  on  a  page  of  a  designated 
numl>er.  Is  sufficiently  specific  to  present  the 
ruling  for  review.  Bennett  v.  McDonald  69 
Neb.  234  (80  N.  W.  826). 

1318.  (1899.)  An  assignment  In  a  peti- 
tion in  error  that  "the  court  erred  In  over- 
ruling the  objections  of  plaintiff  In  error  to 
each  of  the  following  questions,"  giving  the 
number  of  the  question  and  the  page  of  the 
record  where  found,  is  sufficiently  specific 
to  entitle  the  party  to  have  the  same  re- 
viewed. Bennett  v.  McDonald,  69  Neb.  234 
(80  N.  W.  826). 

1319.  (1899.)  An  assignment  of  error  of 
the  action  of  the  trial  court  in  refusing  to 
strike  out  testimony  should  specifically 
designate  the  portion  of  the  record  to  which 
it  Is  sought  to  challenge  attention.  Palnttr 
V.  First  Bank  of  Vlysses,  59  Neb.  412  (81  N. 
W.  303). 

1320.  (1901.)  Upon  an  assignment  of 
error  in  the  supreme  court  that  the  trial 
court  erred  in  ovwruling  the  motion  for  a 
new  trial,  the  supreme  court  will  not  con- 
sider alleged  errors  of  the  trial  court  la 
excluding  evidence.  Main»  v.  Mains,  1  Unof. 
679  (  95  N.  W.  776). 
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1321.  (1903.)  An  aaBlgnment  that  "the 
coort  erred  In  excluding  from  the  testimony 
pfool  afl  to  the  tmtb  of  the  article  and  the 
charges  made  therein,"  is  too  general  and 
Indeflolte  to  be  entitled  to  .consideration 
where  a  portion  of  the  testimony  offered 
upon  the  subjects  mentioned  was  rightly 
excluded.  Williams  v.  Fuller,  68  Neb.  364 
(M  N.  W.  118;  97  N.  W.  246). 

1322.  (1907.)  The  supreme  court  will 
not  consider  an  assignment  that  the  trial 
court  erred  In  receiving  evldende  over  the 
objection  of  the  party.  Our  attention  must 
be  called  to  the  specific  evidence  against 
which  the  objection  is  urged.  Tarpenning  v. 
Kttajv.  79  Neb.  62  (112  N.  W.  290). 

1322a.  (1907.)  An  assignment  of  error 
that  "the  court  erred  In  admission  of  in- 
competent evidence  as  to  the  measure  of 
damages"  Is  too  TUgue  to  Invoke  the  Judg- 
ment of  the  supreme  court.  Smith  v.  Wett- 
«nt  I7ttion  Telegraph  Co.,  80  Neb.  395  (114 
N.  W.  288). 


■  Sufficiency  of  nldenco. 


Effect  ot  failure  to  assign  error,  see  pott, 

1 1366. 

1323.  (1895.)  An  assignment  of  error 
that  the  verdict  is  against  the  weight  of  evi- 
dence is  not  good.  It  should  allege  that  the 
verdict  Is  not  Bustalned  by  sufficient  evi- 
dence. Borm&v  V.  Wolfe,  44  Neb.  77  (62  N. 
W.  318). 

1324.  (1896.)  An  assignment  of  error 
that  "the  verdict  is  contrary  to  the  evidence 
and  fs  so  exceedingly  small  as  to  clearly  ap- 
pear to  have  been  given  under  the  Influence 
of  passion,  prejudice,  or  undue  means,"  does 
not  raise  the  question  of  error  In  aBseess* 
meat  of  the  amount  of  the  recovery  by  the 
Jury  Independently,  or  aside  from  the  con- 
sideration of  the  influence  of  passion,  pre* 
Jndlce,  or  undue  means.  Beavers  v.  Mia$t>wri 
P.  R.  Co..  47  Neb.  761  (66  N.  W.  821). 

1325.  (1899.)  An  assignment  In  a  peti- 
tion In  error  that  "the  verdict  of  the  Jury 
is  not  sustained  by  sufficient  evidence,  and 
Is  not  In  accord  with  the  evidence  and  hi- 
structioQs,"  is  sufficiently  definite  and  spe- 
cific to,  require  the  appellate  court  to  review 
the  evidence  preserved  In  the  bill  of  excep- 
tions to  ascertain  whether  the  same  supports 
the  finding  and  judgment.  Chicago,  B.  <C  Q. 
R.  Co.  V.  Oyater.  58  Neb.  1  (78  N.  W.  359). 


■  Instructions. 


Aasignment  to  the  giving  of  instructions 
«M  motte,  aee  post,  f 1 1849-1861. 


Effect  of  failure  to  assign  error,  see  post, 

H  1367-1369. 

1326.  (1879.)  An  assignment  "that  the 
court  erred  In  the  Instructions  given  to  the 
Jury  on  the  trial  of  said  action"  is  bad  for 
indeflnlteness.  Burlington  d  M.  R.  R.  Co.  v. 
Harrie,  8  Neb.  140;  (1881)  Birdsall  v.  Car- 
ter, 11  Neb.  143  (7  N.  W.  761). 

1327.  (1879.)  An  assignment  "that  the 
court  erred  In  refusing  to  give  said  instruc- 
tions, which  the  plaintiff  prayed  the  said 
court  to  give,"  is  bad  for  indeflnlteness. 
BurUngton  d  M.  R.  R.  Co.  v.  Harris,  8  Neb. 
140. 

1328.  (1894.)  An  assignment  of  error 
which  does  not  specifically  designate  an  fn- 
stnictlon  complained  of  will  not  he  consid- 
ered In  the  supreme  court.  Reference  by 
aflldavlts  not  made  part  of  the  bill  of  ex- 
ceptions is  Insufficient.  Hewitt  v.  Commer- 
cial Banking  Co.,  40  Neb.  820  (59  N.  W. 
698). 

1329.  (1894.)  The  objectiorn  that  the 
court  failed  to  instruct  the  Jury  upon  the  law 
of  the  case  Is  not  raised  by  an  assignment 
that  there  was  error  in  giving  instructions, 
the  Instructions  being  correct.  Davit  v.  Hih 
bourn,  41  Neb.  35  (59  N.  W.  379). 

1330.  (1894.)  An  assignment  of  error, 
which  Is  directed  generally  by  numbers 
merely,  .against  three  out  of  four  instruc- 
tions given  at  the  request  of  the  successful 
party  Is  insufficient  where  none  of  said  In- 
structions are  numbered,  since  it  Is  too  tn- 
deflnite  and  uncertain  as  to  the  particular 
Instructions  Intended.  Reed  v.  Wood,  42 
Neb.  496  (60  N.  W.  909). 

1331.  (1896.)  Assignments  of  error  re- 
lating solely  to  the  InteUlgihllity  of  an  In- 
struction do  not  raise  a  question  as  to  the 
correctness  of  a  proposition  properly  stated 
In  the  instruction.  RomJ>erg  v.  Bediger,  47 
Neb.  201  (66  N.  W.  283). 

1332.  (1896.)  An  assignment  that  the 
verdict  is  contrary  to  law  does  not  present 
for  review  alleged  errors  In  the  Instructions. 

Such  an  assignment  raises  the  question 
whether  the  verdict  is  contrary  to  the  law 
as  contained  In  tbe  charge  given  by  the  court 
to  the  Jury.  Drexel  v.  Daniete,  49  Neb.  99 
(68  N.  W.  399). 

1333.  (1897.)  Where  the  court  has  given 
instructions  which,  whether  erroneous  or 
not,  cannot  be  regularly  reviewed  because 
of  the  lack  of  proper  specific  assignments  of 
objections  or  exceptions  thereto,  their  quality 
will  inot  be  examined  or  determined  under  an 
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mnlgnment  which  alleges  a  refusal  of  the 
general  requests  to  chai^  the  Jnry  on  the 

Issues  of  law  or  to  charge  the  Jury  on  all 
material  questions  In  the  case.  Hanover 
Fire  Jns.  Co.  v.  Stoddard,  52  Neb.  746  (78 
N.  W.  2»1). 

1334.  (190S.)    Eftor  In  refusing  instruC' 

tious  must  be  speclflcall?  pointed  out 
Trompen  v.  Tates,  66  Neb.  525  (92  N.  W. 
647). 

1335.  (1903.)  Alleged  errors  In  the  glr- 
tng  of  tastmctlons  must  be  speclflcally 

pointed  out,  or  they  cannot  be  considered  by 
the  supreme  court  Cox  v,  Croto,  4  Unof.  434 
■  (94  N.  W.  524). 

1336a.  (1907.)  When  a  trial  court  has 
Instructed  a  Jnry  generally  upon  the  Issues 

and  law  of  a  case,  and  there  has  been  no 
request  for  different  or  additional  Instruc- 
tions, an  assl^ment  of  error  In  the  supreme 
court  that  "the  court  erred  in  failing  to 
Instruct  the  Jury  as  to  the  law  of  the  case" 
Is  too  vague  to  call  for  consideration. 
Bmith  V.  Wettern  Union  Telegraph  Co.,  80 
Neb.  895  (114  N.  W.  288). 

^— Kiaeondnet  of  Jury. 

1336.  (1895.)  A  petition  fai  error  alleg- 
ing misconduct  of  the  Jury  must  state  the 
conduct  complained  of.  Houston  v.  City  of 
Omaha,  44  Neb.  63  (62  N.  W.  261). 

 Verdict 

Effect  of  failure  to  assign  error,  see  post, 

8  1373. 

1337.  (1896.)  An  assignment  that  a  ver- 
dict is  "contrary  to  the  InstructloiiB  of  the 
court"  win  be  overruled  if  11  appears  that 
the  verdict  is  fn  accordance  with  any  one 

of  the  Instructions,  .^tna  Ins.  Oo.  v.  Bim- 
mons,  49  Neb.  811  (69  N.  W.  125). 

1338.  (1897.)  Under  an  assignment  that 
the  verdict  is  not  sunwrted  by  safllcl«it 
evidence,  an  appellate  conrt  cannot  deduct 
from  the  Jury's  award  In  favor  of  plaintiff 
the  amount  of  a  set-off  not  interposed  as  a 
defense.  Sickel  V.  Bishop,  63  Neh.  141  (78 
N.  W.  455). 

1339.  (1897.)  An  assignment  that  the 
verdict  is  too  large  presents  the  question  of 
error  In  allowing  Fnterest  before  six  months 
from  the  date  of  the  last  Item  of  an  account 
Gamean  v.  Omaha  Printinff  Co.,  62  Neb.  383 
(72  N.  W.  360). 

1340.  (1898.)  Error  In  the  assessment 
of  the  amount  of  recovery  Is  not  presented, 
in  an  action  based  on  contract  by  an  assign- 
ment that  the  verdict  is  not  sustained  by  the 


evidence.  Njfe  d  Schneider  Co.  v.  Bnyder,  S6 
Neb.  754  (77  N.  W.  118).  ' 

1341.  (1901.)  The  assignment  that  avM>- 
dlct  Is  contrary  to  law  is  not  sufllclently 
specific  to  entitle  It  to  consideratlCHL  Fann- 
ers Bank  V.  Oarrow,  68  Neb.  64  (88  N.  W. 
181). 

■'  Judgment 

Elfect  of  failure  to  assign  error,  see  post, 
1 1374. 

1342.  (1878.)  In  proceedings  in  error,  If 
the  petition  below  set  forth  a  good  cause  of 
action,  in  a  matter  within  the  JurisdletioQ  of 
the  court,  In  order  to  obtain  a  review  of  the 
judgment  the  particular  ground  upon  wbidi 
it  Is  claimed  to  be  erroneous  must  be  spe- 
cifically pointed  out;  otherwise  It  will  be 
presumed  that  the  Judgment  is  rU^t 
Lowrie  v.  France,  7  Neb.  191. 

1343.  (1901.)  In  an  action  tried  to  the 
court.  In  which  separate  findings  of  fact  and 
conclusions  of  law  were  made,  an  assign- 
ment in  the  petition  In  error  that  "the  judg- 
ment Is  contrary  to  law  and  Is  not  sustained 
by  sufficient  evidence"  does  not  call  for  spe- 
cific review  of  each  of  the  several  concln- 
8l<ms  of  law.  irodem  woodmen  of  America 
V.  Lane,  62  Neb.  89  (86  N.  W.  943). 

1344.  (1901.)  In  an  action  tried  to  the 
rourt,  In  which  separate  findings  of  fact  and 
conclusions  of  law  were  made,  the  asdgn- 
.  ment  that  the  Judgment  is  contraary  to  law, 
none  of  the  separate  conclusions  of  law  be- 
ing complained  of,  and  some  being  clearly 
right  can  only  be  considered  so  far  as  to 
ascertain  whether  such  conclusions  support 
the  Judgment  Uodem  Woodmen  of  America 
V.  Lane,  62  Neb.  89  (86  N.  W.  943). 

1346.  (1901.)  A  Judgment  entered  In  ac- 
cordance with  section  611  of  the  code  Is 
none  the  less  a  Joint  Judgment  Hence  an 
assignment  of  error  that  the  "court  erred 
In  rendering  a  joint  judgment  against  the 
defendants"  does  not  raise  the  question 
whether  the  requirements  of  said  section 
should  have  been  complied  with.  Campbell 
V.  Lane,  2  Unof.  63  (96  N.  W.  1043). 

1346.  (1903.)  An  assignment  of  error 
that  the  judgment  is  contrary  to  la^  is  too 
vague  and  indefinite  to  present  any  question 
for  consideration  In  the  supreme  court. 
Bosserman  v.  Larson,  4  Unof.  107  (93  N.  W. 
411). 

BnllBg  on  motion  tor  new  trlaL 
Effect  of  failure  to  assign  error,  see  pott, 

a  1376-1380. 
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1347.  <1894.)  An  aaBlgnment  in  a  i»eti- 
tloD  iB  error,  that  "the  court  erred  In  over- 
ruling  the  motion  for  a  new  trial,"  Is  too 
general  where  several  distinct  grounds  are 
arged  in  the  motion.  Olaze  v.  .Parcel,  40 
Neb.  732  (59  N.  W.  382);  (1894)  Wiseman 
V.  Ziegler.  41  Neb.  886  (60  N.  W.  320); 
(1895)  Citv  of  Chadron  v.  Olover,  43  Neb. 
732  (  62  N.  W.  62);  (1895)  Stein  v.  Vannice, 
44  Neb.  132  (62  N.  W.  464);  (1895)  Pearce 
V.  McKay,  46  Neb.  296  (63  N.  W.  861); 
(18$5)  Siffler  v.  McConnelt,  46  Neb.  698  (63 
N.  W.  870):  (1895)  Moore  v.  Hubbard,  45 
Neb.  612  (63  N.  W.  847):  (1896)  Poat  v. 
Olmstead.  47  Neb.  893  (66  N.  W.  828); 
(1897)  McCoTd  V.  Hamel,  52  Neb.  286  (72  N. 
W.  220);  (1887)  Phvnix  Ins.  Co.  of  Hartford 
r.  King.  52  Neb.  562  (72  N.  V.  856) ;  (1897) 
Brtnckle  v.  Stitts,  53  Neb.  10  (73  N.  W.  223) : 
(1897)  Otis  V.  Claussen.  53  Neb.  100  (73  N. 
W.  465) ;  (1898)  Jaegpi  v.  Qalley,  54  Neb.  800 
(75  N.  W.  238);  (1898)  Allaman  v.  Rich- 
mond. 55  Neb.  640  (76  N.  W.  1094);  (1898) 
Bradley  v.  Slater,  65  Neb.  834  (75  N.  W. 
826);  (1899)  National  Maaontc  Accident 
AWn  V.  Burr,  57  Neb.  487  (77  N.  W.  1098) ; 
(1899)  Hart  v.  Weber.  57  Neb.  442  (77  N. 
W.  1085);  (1899)  Walker  v.  Allen,  68  Neb. 
637  (78  N.  W.  1070). 

Biclnding  aereral  erroxa  in  on*  aaalgn- 
ment. 

1348.  (1901.)  An  assignment  of  error  in 
not  dismissing  an  action  "because  neither 
said  complaint  nor  said  summons  stated 
tacts  sufllcient  to  constitute  a  cause  of  ac- 
tion" cannot  be  sustained  if  the  complaint 
was  sufficient.  AnMirong  v.  Mayor,  1  Vnof. 
119  (95N.W.  483). 

■   Ins  truct  ions. 

Etteet  of  follnre  to  mmiga  error,  see  pott, 
SI  1367-1369. 

Sufficiency  of  assignment  in  general,  see 
ante,  H 1326-1836. 

1349.  (1880.)  An  assignment  of  error, 
"That  the  court  erred  in  the  Instructions 
gtven  to  the  Jury  on  the  trial  of  said  action." 
is  too  Itideflnite  to  be  considered  unless  the 
whole  charge  be  bad.  Tagg  v.  UiUer,  10  Neb. 
442  (  6N.  W.  764). 

1350.  (1894.)  An  assignment  of  error  as 
to  the  glrlng  or  refusal  en  mane  of  cer- 
tain instructions  will  be  considered  no  fur- 
ther than  to  ascertain  that  any  one  of  such 
Instructions  was  properly  given  or  re- 
fused. Siatt  V.  Kinkaid,  40  Neb.  178 
(58  N.  W.  700);  (1894)  McDonald  v. 
Bowman,  40  Neb.  269   (68  N.  W.  704); 


iti-  (1894)  Jenkins  v.  Mitchell,  40  Neb.  664 
er-  (59  N.  W.  90);  (1894)  Murphy  v.  Qould,  40 
oo  Neb.  728  (59  N.  W.  383);  (1894)  Armann  v. 
Lre  Buel,  40  Neb.  803  (69  N.  W.  616);  (1894) 
40  Bewett  v.  Commercial  Banking  Co.,  40  Neb. 
sn  820  (69  N.  W.  693);  (1894)  Meyer  v.  XJnion 
) :  Bag  d  Paper  Co.,  41  Neb.  67  (69  N.  W.  696) ; 
)b.  (1894)  Havens  v.  Grand  Island  Light  d 
ce.  Fuel  Co.,  41  Neb.  153  (59  N.  W.  681); 
■ce  (1894)  Bea  v.  Bishop,  41  Neb.  202  (59  N.  W. 
);  556);  (1894)  City  of  Beatrice  v.  Reid,  41 
eS  Neb.  214  (69  N.  W.  770) ;  (1894)  Haskell  v. 
45  Valley  County,  41  Neb.  234  (69  N.  W.  680) ; 
V.  (lS9i)WonderHck  v.  Walker,  41  Neb.  806  (  60 
) ;  N.  W.  103) ;  (1894)  McEvony  v.  Rowland.  43 
N.  Neb.  97  (61  N.  W.  124);  (1895)  Chaffee  v. 
,rd  Lumber  Co.,  43  Neb.  224  (61  N.  W. 

7)  637;  47  Am.  St.  Rep.  753);  (1895)  Olass  v. 
;);  Zutttvcm,  43  Neb.  334  (61  N.  W.  579;  47 
N.  Am.  St  Rep.  763);  (1896)  Omdha  Fire  Ins. 
[00  Co.  V.  Dierks  d  White,  43  Neb,  473  (61  N. 
:Ji.     W.  740);  (1895)  Schelly  v.  Schtoank.  44  Neb. 

8)  604  (62  N.  W.  1069);  (1895)  Stoppert  v. 
W.  Nierle,  45  Neb.  105  (63  N.  W.  382);  (1895) 
tnt  Smith  V.  First  Nat.  Bank  of  Chadron,  46 
[);  Neb.  444  (63  N.  W.  796);  (1896)  Diers  v. 
N.  MalJon,  46  Neb.  121  (64  N.  W.  722;  50  Am. 
ab.     St.  Rep.  698);  (1896)  Kaufmann  v.  Cooper, 

46  Neb.  644   (65  N.  W.  796);    (1896)  Mc- 
Cormal  v.  Redden,  46  Neb.  776  (65  N.  W. 
'  *     881):  (1896)  First  Nat.  Bank  of  WUber  V. 

Ridpath,  47  Neb.  96  (66  N.  W.  37);  (1896) 
jej.  Oltmanns  v.  Findlay,  47  Neb.  289  (66  N.  W. 
■ed  425);  (1896)  Fairfield  v.  Kern,  48  Neb.  254 
ac-  (67  N.  W.  166);  (1896)  Newman  v.  Ryne.  4S 
Int  Neb.  362  (67  N.  W.  189);  (1896)  Woodworth 
lOf.    V.  Parrott,  48  Neb.  676  (67  N.  W.  761); 

(1896)  Stough  V.  Ogden,  49  Neb.  291  (68  N. 
W.  516);  (1896)  Dempster  Mill  Mfg.  Co.  v. 

^     First  Nat.  Bank  of  Holdrege,  49  Neb.  321  (68 
'    N.  W.  477) ;  (1896)  Creighton  v.  Haythom, 
49  Neb.  626  (68  N.  W.  934);  (1896)  Dentse 
^    V.  CUy  of  Omaha,  49  Neb.  750  (69  N.  W. 

119);  (1896)  Mtna  Ins.  Co.  v.  Simmons,  49 
or.  Neb.  811  (69  N.  W.  125);  (1897)  Behrends 
>nB     V.  Beyschlag,  50  Neb.  304  (69  N.  W.  835); 

(1897)  Town  t).  Missouri  P.  R.  Co.,  50  Neb. 
ttie  768  (70  N.  W.  402);  (1897)  Hodgin  v.  Whit- 
et>.    comb,  61  Neb.  617  (71  N.  W.  314);  (1897) 

Sloan  v.  Wherry  Bros.,  51  Neb.  703  (71  N.  W. 
as  744);  (1897)  Adams-Smith  Co.  v.  Bayward, 
ler-  62  Neb.  79  (71  N.  W.  949);  (1897)  Atwood 
ur-  V.  Marshall,  52  Neb.  173  (71  N.  W.  1064); 
ich  (1897)  Hoefer  v.  Langhorst,  53  Neb.  364  (73 
re-  N.  W.  692);  (1898)  Langhorst  v.  Coon,  63 
178  Neb.  766  (74  N.  W.  257);  (1898)  Unland  v. 
V.  McCormick  Harvesting  Machine  Co.,  64  Neb. 
I) ;  364  (74  N.  W.  629) ;  (1898)  National  Masonte 
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Accident  Asa'n  v.  Day,  55  Neb.  127  (75  N. 
W.  576);  (1898)  Pease  Piano  Co.  v.  Cam- 
eron, 56  Neb.  561  (76  N.  W.  1053);  (1899) 
Bpirk  V.  Chicago  B.  <£  Q.  B.  Co.,  67  Neb.  565 
(78  N.  W.  272);  (1899)  Langdon  v.  Winter- 
steen,  68  Neb.  278  (78  N.  W.  501);  (1900) 
World  Mutual  Benefit  Aas'n  v.  WortMng,  59 
Neb.  587  (81  N.  W.  620);  (1900)  Frenzer  v. 
Richardi,  60  Neb.  131  (82  N.  W.  317); 
(1901)  Green  v.  Tierney,  62  Neb.  561  (87  N. 
W.  331);  (1902)  Runquist  v.  Anderson,  64 
Neb.  755  (90  N.  W.  760);  (1902)  AxtkeJm  v. 
Chicago,  R.  I.  d  P.  R.  Co.,  2  Uoof.  444  (89 
N.  W.  313);  (1902)  Buclc  V.  Sogeboom,  2 
Unof.  853  (90  N.  W.  635);  (1902)  Canon  v. 
Farmers  Bank,  3  Unof.  348  (91  N.  W.  586); 
(1906)  Mattern  v.  McCarthy,  73  Neb.  228 
(102  N.  W.  468);  (1906)  Skinner  v.  WiUon, 
76  Neb.  445  (107  N.  W.  771). 

1361.  (1897.)  Errors  In  respect  to  giving 
or  refusing  instructions  must  be  separately 
assigned.  McCord  v.  Samel.  52  Neb.  286  (72 
N.  W.  220):  (1897)  Banover  Fire  Ina.  Co.  v. 
Stoddard,  52  Neb.  745  (73  N.  W.  291); 
(1897)  Pecfc  V.  Tingley,  63  Neb.  171  (73  N. 
W.  450);  (1898)  LanghorH  v.  Coon,  53  Neb. 
765  (74  N.  W.  257);  (1898)  McCormick  Har- 
vesting Machine  Co.  v.  Courtright,  54  Neb. 
18  (74  N.  W.  418):  (1899)  Palmer  v.  First 
Bank  of  Ulysset,  69  Neb.  412  (81  N.  W. 
303). 

 Sallngs  on  evidence. 

Effect  of  failure  to  assign  error,  see  vo»t, 
1 1366. 

Sufficiency  of  asalgnmeint  In  general,  see 

ante,  SS  1303-1322. 

1362.  (1896.)  An  assignment  of  error  In 
the  supreme  court  tliat  the  distrfct  court 
erred  In  admitting  the  evidence  of  a  certain 
witness  will  be  overruled  If  any  of  the  evi- 
dence given  by  the  witness  was  competent 
Eagle  Fire  Co.  v.  Olobe  Loan  rf  Trust  Co., 
44  Neb.  380  (62  N.  W.  895);  (1895)  Kearney 
Electric  CO.  V.  Laughlin.  46  Neb.  390  (63 
N.  W.  941):  Slgler  v.  MeOonnell,  46  Neb. 
598  (63  N.  W.  870);  (1898)  AJltman  v. 
Richmond,  65  Neb.  540  (76  N.  W.  1094); 
(1900)  World  Mutual  Benefit  Ass'n  v. 
Worthing,  59  Neb.  587  (81  N.  W.  620). 

1353.  (1898.)  An  assignment  of  error  di- 
rected to  a  group  of  rulings  cm  a  certain 
class  of  evidence  raises  only  the  question  of 
the  admissibility  of  such  evidence  as  a 
whole.  It  presents  no  question  peculiar  to 
one  ruling  of  the  group.  Nye  Schneider 
Co.  V.  Snyder,  56  Neb.  754  (77  N.  W.  118) 


Joint  assignments. 

1364.  (1894.)  A  Joint  assignment  of 
error  tn  a  petition  of  error  made  by  two  or 
more  persons  wblcb  Is  not  good  as  to  all 
who  joined  therein  will  be  overruled  as  to 

all.  Gordon  v.  Little,  41  Neb.  250  (59  N.  W. 
783);  (1896)  Small  v.  Sandall,  46  Neb.  306 

(63  N.  W.  824);  (1895)  Harold  v.  Moline, 
Milburn  and  Stoddard  Co.,  45  Neb.  618  (63 
N.  W.  929);  (1897)  Minneapolis  Threthinif- 
Machine  Co.  v.  Regier,  51  Neb.  402  (70  N.  W. 
934);  (1897)  Bhabata  v.  Johmton,  S3  Keit  U 

(73  N.  W.  278) ;  (1898)  Knight  v.  Darby,  55 
Neb.  16  (75  N.  W.  48);  (1898)  Wollam  v. 
Brandt,  56  Neb.  527  (76  N.  W.  1081); 
(1898)  Brong  v.  Spence,  56  Neb.  638  (77  N. 
W.  54);  (1899)  Spencer  v.  Johnston,  68  Neb. 
44  (78  N.  W.  482):  (1899)  Hier  v.  Hutchr 
ingt,  68  Neb.  384  (78  N.  W.  638);  (1903) 
Curtis  V.  Osborne,  63  Neb.  837  (  89  N.  W. 
420);  (1899)  Levy  v.  South  Omaha  Savings 
Bank.  57  Neb.  312  (77  N.  "W.  769);  (1899) 
American  Bank  of  Beatrice  v.  Hand,  59  Neb. 
273  (80  N.  W.  908);  (1900)  Moseman  v. 
State,  59  Neb.  629  (81  N.  W.  853);  (1900) 
Poska  V.  Steams,  60  Neb.  708  (84N.W.80): 
(1901)  Storm  v.  Holmes,  2  U&of.  16  (96  N. 
W.  73);  (1903)  Anderson  v.  Ball  4  Unof. 
494  (94  N.  W.  981);  (1904)  City  of  Lincoln 
V.  Bailey,  5  Unof.  619  (99  N.  W.  830); 
(1904)  Felsch  V.  Babb.  72  Neb.  736  (101  N. 
W.  1011) ;  (1906)  Kupke  v.  Polk,  73  Neb.  m 
(108  N.  W.  321). 

Effect  of  tailuT«  to  assign  portlenlaT  errois. 

1866.  (1879.)  To  enable  the  supreme 
court  to  examine  and  pass  upon  alleged 
errors  occurring  upon  a  trial  to  a  jury,  It  Is 
necessary  that  the  attention  of  the  trial  court 
be  specifically  called  to  each  allied  error 
In  a  motion  for  a  new  trial,  and  the  same 
be  also  speclllcally  pointed  oat  to  the  sn- 
preme  court  In  the  petition -In  error.  Mc- 
cormick V.  Drummett,  9  Neb.  384  (2  N.  W. 
729). 

1366.  (1879.)  Where  points  made  in  the 
motion  for  a  new  trial  are  not  contained  in 
the  petition  In  error  they  will  be  considered 
as  abandoned.  McCormick  v.  Drummett.  9 
Neb.  384  (2  N.  W.  729). 

1367.  (1894.)  It  is  no  part  of  tbe  duty 
of  the  supreme  court  to  search  a  record  for 
the  purpose  of  ascertaining  If  there  Is  error 
in  It.  On  the  other  band,  every  reasonable 
presumption  will  be  Indulged  in  favor  of  the 
correctness  of  the  judgment  of  a  district 
court,  and  any  ruling  of  that  court,  alleged 
to  be  erroneous,  must  be  specifically  pointed 
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ant  to  be  reviewed  here.  Minicle  v.  Huff,  41 
Neb.  516  (59  N.  W.  79S). 

1358.  (1895.)  All^d  errora  not  as- 
signed Id  the  petition  In  error  will  be  dis- 
regarded. Erck  V.  OitKiha  Nat.  Bank,  43 
Neb.  613  (62  N.  W.  67):  (1899)  Stuart  v. 
Bank  of  Staplehunt,  67  Neb.  569  (  78  N.  W. 
298);  (1900)  Schlageck  t>.  Widhalm,  69  Neb. 
541  (81  N.  W.  448);  (1901)  Payne  v.  Petti- 
bone  d  yUcon,  1  Unof.  789  (96  N.  W.  117); 
(1902)  EennoTd  v.  Grossman,  2  Unof.  743 
(89  N.  W.  1025);  (1903)  Boaserman  v.  Lof- 
ton, 4  rnof.  107  (98  N.  W.  411). 

1369.  (1898.)  While  the  supreme  court 
will  not  reverse  a  case  for  errors  not  called 
to  the  attention  of  the  district  court  and 
Bpeclflcally  assigned  In  the  supreme  court, 
nerertheless,  when.  In  passing  upon  the 
assignments  of  error  properly  made,  it  Is 
disclosed  that  they  are  not  well  taken  be- 
cause of  an  unasslgned  error,  of  which  the 
defendant  In  error  must  avail  himself  to 
defeat  the  assignments  made,  and  which 
the  supreme  court  must  pass  upon  to  de- 
cide the  ease,  such  error  will  be  corrected. 
Adam  V.  Nebraska  8avinff»  4  Exchange 
Bank,  66  Neb.  121  (76  N.  W.  481). 

1360.  ( 1900.)  Where  a  cause  Is  sub- 
mitted under  section  1  of  rule  2,  and  the 
printed  abstract  contains  no  specifications  of 
error,  the  Judgment  will  be  affirmed.  Peo- 
ptes  BuiMinff,  Loan  A  Baoingn  A««'n  v.  Peorf- 
nan.  61  Neb.  1  (84  N.  W.  408). 

1361.  (1903.)  To  authorize  the  supreme 
eonrt  to  revlev  the  rulings  of  the  trial  court 
on  motions  and  other  matters  of  procedure, 
the  party  complaining  moat  except  to  such 
rulings,  file  a  motion  for  a  new  trial,  and 
present  the  questions  by  a  petition  In  error. 
Danforth  v.  Fowler,  68  Neh.  452  (94  N.  W. 
637). 

1362.  (1897.)  In  an  error  proceeding  a 
point  not  presented  by  an  assignment  of 
error  will  be  disregarded,  though  argued  in 
briefs  of  counsel.  Clarke  v.  Nebraska  8av- 
inga  A  Exchange  Bank,  50  Neb.  669  (70  N. 
W.  237);  (1897)  Aitken  v.  Rawlinga,  62  Neb. 
539  (  72  N.  W.  868) ;  (1898)  PHasnise  lns.  Co. 
t>.  King,  54  Neb.  630  (74  N.  W.  1103). 

•^^Sufficiency  of  pleadli^ 
Sufflciency  of  assignment,  see  ante,  H 

1300-1302. 

1363.  (1894.)  The  supreme  court  on 
error  or  appeal  may  on  Its  own  motion  look 
Into  the  record  to  determine  whether  the  pe- 
tition below  aUtes  a  cause  of  action. 


Thomas  V.  FrankUn,  42  Neb.  310  (60  N.  W. 
668). 

1364.  (1902.)  Where  a  demurrer  Is  sus- 
tained to  defendant's  answer  and  he  refuses 
to  plead  further,  tbe  action  of  the  trial 
court  In  sustaining  such  demurrer  will  not 
be  reviewed  here  unless  such  action  Is  spe- 
clflclally  alleged  against  In  the  petition  in 
error.  Morris  v.  Nye  4  Schneider  Co.,  3 
Unof.  169  (91  N.  W.  250). 

 Knlings  on  evidence. 

Sufflciency  of  assignment,  see  ante,  H 1303- 
1322,  1352,  1353. 

1365.  (1892.)  The  ruling  of  the  trial 
court  on  the  admission  and  exclusion  of  tes- 
timony will  not  be  reviewed  by  the  supreme 
court,  where  the  same  are  not  pointed  out 
In  the  petition  In  error.  KroU  v.  Smst,  34 
Neb.  482  (51  N.  W.  1032);  (1898)  Vennum 
V.  Huston,  38  Neb.  293  (66  N.  W.  970): 
(1896)  Qraham  v.  Fraxier,  49  Neb.  90  (68  N. 
W.  367);  (1896)  Denise  v.  City  of  Omaha.  49 
Neb.  750  (69  N.  W.  119;  (1898)  Smith  v. 
Kennard.  64  Neb.  523  (74  N.  W.  859);  (1898) 
Burnet  v.  Oavanagh,  66  Neb.  190  (76  N.  W. 
578) ;  (1898)  Becurity  Abstract  Title  Co.  v. 
Longacre,  56  Neb.  469  (76  N.  W.  1073); 
(1899)  Tix  V.  Whyman,  58  Neb.  190  (78  N. 
W.  497);  (1901)  Johnson  v.  OarUon,  1 
Unof.  368  (96  N.  W.  788). 

■ — Snfflclency  of  evidence. 
Sufflciency  of  assignment,  see  ante,  {S  1323- 
1826. 

1366.  (1894.)  The  supreme  court  will  not 
review  tbe  evidence  for  the  purpose  of  as* 

certalning  whether  it  sustains  the  verdict, 
where  the  question  is  not  specifically  raised 
by  the  petition  in  error.  WUeman  v.  Zieg- 
ler,  41  Neb.  886  (60  N.  W.  320);  (1899) 
Humpert  v.  MoOavockt  69  Neb.  346  (80  N. 
W.  1038). 

Instructions. 
Sufflciency  of  assignment,  see  ante,  ||  1326- 

1335,  1349-1361. 

1367.  (1893.)  Error  In  the  giving  or  re- 
fusal of  Instructions  will  not  be  considered 
unless  specially  assigned.  Hewitt  v.  Bisen- 
bart,  36  Neb.  794  (65  N.  W.  252);  (1893) 
Richardson  d  Boynton  Oo'.  v.  Winter,  38  Neb. 
288  (56  N.  W.  886). 

1368.  (1894.)  Instructions  not  pointed 
out  in  the  motion  for  new  trial  or  petition  In 
error  will  be  disregarded.  Hedrick  v. 
Strauss,  42  Neb.  485  (60  N.  W.  928);  (1897) 
Morsch  V.  Besack,  52  Neb.  502  (72  N.  W. 
958). 
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1369.  (1900.)  Where  the  error  in  the 
glTlng  of  tnstruetloiia  is  not  bo  assigned  that 
It  can  be  reviewed,  a  verdict  In  accord  vlth 
such  instructions  must  be  permitted  to 
stand.  Frenzer  v.  Richarda,  60  Neb.  131  (82 
N.  W.  317). 

 AnMssment  of  damage*. 

1370.  (1894.)  Inadequacy  of  damages 
found  ty  the  Jury  cannot  be  considered  upon 
review  when  not  assigned  as  error  in  the 
petition.  Oliver  v.  Chicago,  B.  4  Q.  R.  Co., 
40  Neb.  845  (69  N.  W.  361). 

1371.  (1897.)  The  question  as  to  whether 
there  was  error  In  the  assessment  of  the 
amount  of  recovery  will  not  be  considered 
unless  raised  by  a  proper  assignment  of 
error.  Montgomery  v.  Albion  Hat.  Bank,  60 
Neb.  652  (70  N.  W.  239). 

1372.  (1898.)  Excess  In  the  amount  of 
recovery  cannot  be  considered  In  the  su- 
preme court  when  not  assigned  as  error  In 
the  petition  in  error.  Hammond  v.  Ed- 
warda,  56  Neb.  631  (77  N.  W.  76). 

 Verdict 

Sufficiency  of  assignment,  see  ante,  ii  1ZZ7- 
1341. 

1373.  (1899.)  Alleged  error  in  the  ver- 
dict will  not  be  considered  on  review  when 
not  raised  either  In  the  motion  for  a  new 
trial  or  petition  Id  error.  Hart  v.  Weber, 
57  Neb.  442  (77  N.  W.  1085). 

—  I  Jorm  of  Judgment 
Sufficiency  of  assignment,  see  ante,  1342- 
1346. 

1374.  .  (1894.)  An  objection  that  a  Judg- 
ment in  replevin  was  not  In  the  alternative, 
cannot  be  considered  If  not  contained  In  the 
petition  in  error.  SpaulCing  v.  Overmire, 
40  Neb.  21  (58  N.  W.  736). 

 Bullnga  in  motion  for  new  trial. 

Sufficiency  of  assignment,  see  ante,  1  1347. 

1375.  (1894.)  Where  after  a  second  trial 
defendant  assigned  as  error  the  overruling 
of  its  motion  for  judgment  on  the  special 
findings  had  at  the  first  trial,  and  it  is  no- 
where pointed  out  wherein  the  court  erred 
In  sustaining  the  motion  for  a  new  trial  and 
there  were  assignments  in  such  motion  re- 
ferring to  matters  not  in  the  record,  the 
supreme  court  must  assume  that  the  new 
trial  was  properly  granted,  and  therefore 
that  the  motion  for  judgment  was  properly 
overruled.  Omaha  d  R.  T.  R.  Co.  v.  ChoU 
lette.  41  Neb.  578  (59  N.  W.  921). 

1376.  (1897.)    Where  the  grounds  of  a 


motion  for  a  new  trial  are  in  sutstance 
those  prescribed  by  section  314  of  the  code, 
and  the  assignments  In  the  petition  In  error 
are  based  upon  those  grounds,  the  supreme 
court  is  not  without  jurisdiction  to  review 
a  case  on  error  simply  because  the  petitioa 
in  error  does  not  specifically  allege  that  the 
court  below  erred  In  overruling  the  motion 
for  a  tiew.  trial.  Chicago,  B.  <£  Q.  R.  Go.  v. 
Caaa  County,  51  Neb.  369  (70  N.  W.  955). 
I  Overruled.  James  v.  Higginbotham,  60 
Neb.  203.] 

1577.  (1900.)  A  judgment  will  not  be 
reversed  for  error  of  law  occurring  at  Uie 
trial,  unless  It  Is  alleged  in  the  petition  in 
error,  and  shown  by  the  record,  that  the 
court  erred  In  overruling  the  motion  for  a 
new  trial.  Jameg  v.  Higginbotham,  60  Neb. 
203  (82  N.  W.  625);  (1902)  Oandy  v.  Cum- 
minM,  64  Neb.  312  (89  N.  W.  777):  (1902) 
Achenbs^h  v.  Pollock,  64  Neb,  436  (90  N. 
W.  304);  (1902)  Gregory  v.  Leavitt,  2  Unot 
687  (89  N.  W.  764);  (1902)  Zimmerman  v. 
Kearney  County  Bank.  3  Unof.  323  (91  N. 
W.  497);  (1902)  Orcutt  v.  MtNair,  3  Unot 
608  (92  N.  W.  200). 

13770.  (1903.)  Errors  required  to  be 
assigned  in  a  motion  for  a  new  trial,  will 
be  deemed  waived,  unless  the  ruling  on 
such  motion  Is  assigned  as  error  in  the  su- 
preme court.  Cole  v.  Adams  County,  4  Unot 
226  (93  N.  W.  701);  (1905)  BeckvHth  v. 
Dierks  Lumber  Co.,  76  Neb.  349  (106  N.  W. 
442). 

1378.  (1902.)  Where  this  question  Is 
raised  by  counsel  the  supreme  court  wHl 
adhere  to  the  rule  that  a  judgment  will  not 
be  reversed  for  errors  of  law  unless  it  ia 
alleged  In  the  petition  in  error  that  the 
court  erred  In  overruling  the  motion  for  i 
new  trial.  Where  It  is  not  so  raised  the 
supreme  court  will  consider  the  objectton 
waived,  and  determine  the  case  upon  its 
merits.  Orcutt  v.  McNair,  3  Unot  608  (92 
N.  W.  200). 

1379.  (1903.)  Objection  that  the  evidence 
is  Insufficient  will  not  be  considered,  where 
there  is  no  alignment  of  error  to  the  over 
ruling  of  a  motion  for  a  new  trial.  Mooret 
V.  Jones,  4  Unof.  319  (93  N.  W.  1016). 

1380.  (1903.)  A  judgment  will  not  be 
reversed  for  errors  which  are  required  to  be 
assigned  on  a  motion  for  a  new  trial,  unless 
it  is  alleged  in  the  petition  in  error  and 
shown  by  the  record  Oat  the  court  erred  in 
overruling  such  motion  and  the  rule  will  be 
strictly  adhered  to  where  defendant  calli 
the  court's  atteatioti  to  the  defect,  both  In 
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bit  brief  and  on  oral  ailment  Ooxe  Broa. 
i  Co.  V.  Omaha  Coal,  Coke  and  Lime  Co., 
4  Vnot  412  (94  N.  W.  61»). 

Defects  and  objectioii. 

1381.  (1886.)  Assignments  of  error  which 
In  an;  manner  bring  before  the  supreme 
coart  a  question  presented  by  the  record 
will  not  be  stricken  out  of  the  petition  In 
error.  Gregory  v.  Edgerly,  17  Neb.  373  (22 
N.  W.  248). 

1381a.  (Id07.)  Errors  assigned  by  ap- 
pellee In  his  printed  brief  filed  after  the 
date  required  by  rule  35  will  be  considered 
when  the  appellant  neither  objects  to  the 
service  and  filing  thereof,  nor  mores  to 
strike  it  from  the  record  as  having  been  filed 
out  of  time.  Sart  v.  Murdoch,  80  Neb.  274 
(114  N.  W.  268). 

Waiver  of  asirignments. 

1382.  (1894.)  An  assignment  of  error 
not  Indnded  in  the  points  relied  on  for  a  re- 
versal will  be  deemed  waived.  Hedrick  v. 
Straus*,  42  Neb.  485  (60  N.  W.  928). 

Affidavits  to  support  assignments. 

1883.  (189S.)  An  assignment  tn  a  peti- 
tion In  error,  that  the  district  court  erred  In 
□ot  grantlag  a  new  trial  on  account  of  "ac- 
cident or  surprise,"  must  be  sustained  by 
affldavlts  showing  the  truth  of  the  assign- 
ment Omaha  Fire  Itu.  Co.  v.  DierJet  <6 
WJAte,  43  Neb.  473  (61  N.  W.  740). 

XI.  BBIEFS. 

Dismissal  of  appeal  for  failure  to  file 
brief,  see  post.  S«  1146,  1146<i. 

Waiver  of  errors  not  argued  In  brief,  see 
poat,  f  {  2048-20S2. 

Specification  of  errors. 

1384.  (1891.)  The  several  errors  exam- 
ined, and  there  being  no  brief  pointing  to 
the  materiality  or  prejudicial  character  of 
the  errors,  which,  in  the  absence  of  argu- 
ment and  authority,  are  not  apparent,  the 
several  assignments  are  overruled.  Town- 
send  V.  Case  Threshing  Machine  Co.,  31  Neb. 
S36  (48  N.  W.  899). 

1385.  (1893.)  To  obtain  a  review  of  spe- 
ciHc  errors  they  must  be  pointed  out  in  the 
brief  of  the  party  complaining.  Phtrnixlns. 
Co.  V.  Reams,  37  Neb.  423  (55  N.  W.  1074); 
Brown  v.  Dunn,  38  Neb.  52  (56  N.  W.  703). 

1386.  (1896.)  The  rule  of  practice  of  the 
supreme  court  requires  a  litigant  who  brings 
a  Judgment  here  for  review  on  error  in  his 
brief. — in  addition  to  a  concise  statement  of 
the  facts  of  the  case, — under  appropriate 


headings,  to  allege  what  particular  thing  the 
district  court  did.  or  refused  to  do.  which 
it  Is  claimed  was  error,  collating  under 
such  headings  the  arguments  and  citing  the 
authorities  which  he  deems  sustain  his  con- 
tention. .Etna  Ins.  Co.  v.  Simmons,  49  Neb. 
811  (69  N.  W.  126). 

1387.  (1899.)  A  party  desiring  the  court 
to  pass  upon  the  constitutionality  of  a  stat- 
ute should  point  out  In  his  brief  the  section 
of  the  constitution  which  he  claims  the  law 
infringes.  Farmers  d  Merchants  Ins.  Co.  v. 
Wiard,  69  Neb.  451  (81  N.  W.  312). 

1888.  (1902.)  On  appeal  the  supreme 
court  is  not  bound  to  pass  upon  questions 
not  fairly  raised  In  the  briefs  of  counsel  for 
appellant  Farmers  Loan  d  Trust  Co.  v. 
Bastings,  2  UnoL  337  (  96  N.  W.  104) ;  (1902) 
ieussell  V.  Anderson,  8  Unof.  628  (92  N.  W. 
161). 

■  —  I  ■  fafflclency. 

1889.  (1903.)  The  supreme  court  Is  not 
bound  to  examine  questions  not  so  raised  in 
the  briefs  as  to  state  specifically  what  is 
complained  of,  the  reason  and  basis  of  the 
complaint,  and  the  exact  portions  of  the  rec- 
ord material  thereto.  Hackney  v.  Raymond 
Bros.  Clarke  Co.,  68  Neb.  624  (94  N.  W. 
822). 

1390.  (1903.)  The  supreme  court  Is  not 
bound  to  examine  questions  not  raised  tn 
the  briefs  as  to  state  fairly  what  Is  com- 
plained of,  the  reason  and  basis  of  the  com- 
plaint, and  the  exact  portion  of  the  record 
material  thereto.  Livingston  v.  Moore,  2 
Unof.  498  (89  N.  W.  289). 

1391.  (1903.)  A  general  statement  In  a 
brief  that  the  court  erred  In  sust^olng  ob- 
jections to  a  certain  line  of  testimony,  with- 
out indicating  where  the  rulings  complained 
of  are  to  be  found  in  the  record,  or  the 
nature  of  the  evidence  offered,  the  objections 
made,  and  the  rulings  thereon,  is  not  suffi- 
cient to  call  for  any  examination  of  the 
matter  by  the  supreme  court  MerriU  v, 
Oarver,  4  Unof.  830  (96  N.  W.  619). 

Points  and  arguments. 

1392.  (1898.)  Exception  to  an  assign- 
ment of  error  against  the  admission  in 
evidence  of  a  group  of  dpcumenta  offered 
together  are  not  waived  by  confining  the  dis- 
cussion in  the  briefs  to  a  single  document, 
the  objection  urged  being  good  against  all. 
Sloan  V.  Fist,  63  Neb.  691  (74  N.  W.  45). 

1393.  (1S98.)  Quotations  in  briefs  from 
a  written  opinion  of  the  trial  Judge  may  be 
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coQfildered  on  review,  though  neither  the 
original  opinion  tior  a  co^y  thereof  Is  in 
the  transcript  Abraltam  v.  City  of  Fre- 
mont, B4  Neb.  891  (74  N.  W.  834). 

1394.  (1902.)  Where  In  an  argument  and 
brief,  error  la  assigned  for  giving  and  re- 
fusing a  group  of  instructions  and  ;io  reason 
is  pointed  out,  or  authorities  dted,  by  or 
from  vhich  the  court  can  determine  the  sev- 
eral questions  Involved  in  the  assignment, 
the  matters  should  receive  no  consideration. 
Albion  Millinff  Co.  v.  First  Nat.  Bank  of 
Weeping  Water,  64  Neb.  116  (89  N.  W.  638). 

1395.  (1906.)  The  mere  printing  of  an 
assignment  of  error  In  a  brief  without  com- 
ment, and  without'  statement  attempting  to 
show  why  or  for  what  reason  or  In  'iirhat 
respect  the  trial  court  erred,  is  not  sufficient 
to  require  this  court  to  discuBs  the  errors 
complained  of.  Boch  v.  SohkUtan,  76  Neb. 
62S  (107  N.  W.  7S9). 

Improper  recitals. 

1396.  (1892.)  Where  the  character  of  the 
parties  or  the  attorneys  Is  not  Involved  in 
the  case,  all  Imputations  or  insinuations 
against  tbem  In  the  briefs,  are  Improper  and 
prejudicial  to  the  party  making  them.  Nor 
will  the  supreme  court  sanction  inslnuatlona 
against  the  trial  judge.  Flannaffan  v.  El- 
ton. 34  Neb.  355  (51  N.  W.  967). 

1397.  (1893.)  Insinuations  and  Imputa- 
tions of  unfairness  and  Improper  motives  to 
the  trial  Judge  are  highly '  improper  and 
prejudicial  to  the  party  making  them.  Lau 
V.  Grimes  Dry  Goods  Co.,  38  Neb.  215  (56 
N.  W.  954). 

 Striking  out  brief. 

1388.  (1894.)  It  Is  conduct  reprehensi- 
ble in  the  hlgheet  degree  for  <»unsel  In 
their  briefs  and  arguments  in  the  supreme 
court  to  Indulge  in  reflections  upon  the  in- 
tegrity of  the  district  judges.  Briefs  filed 
here  containing  such  reflections  will  not  be 
considered  by  the  supreme  court,  but  or- 
dered stricken  from  the  flies.  Ganger  v. 
Schiffbauer,  40  Neb.  633  (59  N.  W.  98). 

1399.  (1900.)  Briefs  containing  matter 
disrespectful  to  the  court  will  be  stricken 
from  the  files.  State,  ex  rel.  Smyth,  v.  Ken- 
nedy, 60  Neb.  300  (83  N.  W.  87). 

1400.  (1904.)  The  oourt  will,  ffn  its  own 
motion,  strike  from  the  records  a  motion 
and  brief  which  contain  personal  criticisms 
of  a  commissioner  of  the  supreme  court, 
and  of  his  character  and  motives  In  the 
performance  of  bis  official  duties.  Kruff 


Brewing  Co.  v.  Heateyt  71  Neb.  663  (101  N. 
W.  388). 

Filing  and  aenrlce. 

1401.  (1887.)  Where  a  habeas  oorpw 
case  is  broui^t  on  error  from  a  district  court 
the  ordinary  rules  as  to  the  time  of  filing 
briefs  will  tiot  be  adhered  to,  but  the  case 
will  be  heard  as  soon  as  practicable  after  the 
petitioner's  brief  is  filed.  Smith  v.  State,  21 
Neb.  552  (32  N.  W.  694). 

1402.  (1899.)  A  brief  filod  after  a  cause 
has  been  submitted  will  not  be  considered 
upon  points  not  prevloudy  called  to  the  at- 
tention of  tbe  court.  State  v.  Omaha  Sat. 
Bank,  59  Neb.  483  (81  N.  W.  319). 

1403.  (1906.)  Id  order  to  perfect  bis 
cross-appeal,  the  brief  should  be  filed  in  due 
season.  Meade  Plumbing,  Heating  d  Light- 
ing Co.  V.  Irvjin,  77  Neb.  385  (109  N.  W. 
S91). 

1404.  (1906.)  Briefs  will  be  held  to  have 
been  filed  In  due  season  where  appellant 
neither  objects  to  service  and  filing  thereof, 
nor  moves  to  have  it  stricken  from  the 
record  as  having  been  filed  out  of  time. 
Meade  Plumbing,  Sotting  d  Lighting  Co.  v. 
Irwin,  77  Neb.  391  (111  N.  W.  636). 

railnre  to  file  or  aerve^ 

1405.  (1889.)  Where  a  cause  is  submit- 
ted without  briefs  pointing  out  objections  to 
Instructions,  the  latter  will  not  be  examined. 
Sanders  v.  Quick.  28  Neb.  162  (44  N.  W.  88). 

1406.  (1901.)  When  a  cause  is  submitted 
to  the  court  without  oral  argument  and  upon 
tbe  brief  of  tbe  appellant  or  plaintiff  Id 
error  alone,  the  record  will  not  ordinarily 
be  critically  examined,  but  its  contents  will 
be  presumed  to  be  auch  as  they  are  repre- 
sented to  be  In  tbe  brief.  Reynold*  v.  PhO- 
tips,  1  Unof.  114  (96  N.  W.  491). 

1407.  (1905.)  When  a  cause  is  sub- 
mitted without  oral  argument  upon  a  brief 
by  the  plaintiff  ta  error  alone,  recitals  of 
fact  in  the  brief  not  obviously  erroneous, 
and,  of  course,  not  contradicted,  will  be 
taken  as  true.  Aria  Cattle  Co.  v.  Burk.  73 
Neb.  39  (102  N.  W.  74);  (1902)  Deering 
Co.  17.  Walter,  2  Unof.  864  (96  N.  W.  517). 

1408.  (1907.)  Under  section  1  of  rule  2 
of  the  supreme  court,  whenever  a  cause  is 
reached  and  the  brief  of  the  party  having 
the  affirmative  is  not  on  file,  the  judgment 
will  be  affirmed  or  the  proceeding  dismissed. 
Larson  v.  Chicago,  B.  d  Q.  B.  Co.,  78  Neb. 
484  (110  N  W.  1016). 
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Afflmuunoe  of  judgment. 

1409.  (1883.)  In  a  case  brought  to  this 
court  on  error  or  api»eal,  and  no  brief  la  fur- 
nlsbed  or  filed  for  the  use  of  the  court,  as 
required  hy  rule  VII,  or  for  cause  shown, 
the  operation  of  such  rule  be  suspended  as 
applicable  to  such  case,  the  Judgmimt  or  de* 
cree  vill  be  aCBrmed,  unless  there  Is  error 
plainly  apparent  on  the  foce  of  the  record. 
Rttwalt  V.  Brewer,  15  Neb.  56  (17  N.  W.  266). 

1410.  (1890.)  Where  a  cause  is  sub- 
mitted to  the  supreme  court  without  brief  or 
oral  argument,  no  error  appears  In  tho 
record,  and  Terdlct  Is  not  contrary  to  the 
eridence,  the  judgment  will  be  affirmed. 
Cornell  v.  Bamum,  28  Neb.  862  (45  N.  W. 
173). 

1411.  (1892.)  Judgments  in  causes  eub- 
mitted  to  supreme  court  without  briefs  or 
oral  argument  will  ordlnarllr  be  affirmed 
wlttaoat  an  lUTestlgatlon  of  the  questions 

presented.  Stabler  v.  Chind.  35  Neb.  648  (S3 
K.  W.  570);  (1894)  Zimmerman  Mfg.  Co.  v. 
Tower,  40  Neb.  306  (58  N.  W.  931);  (1894) 
Xiller  V.  Lewis,  41  Neb.  692  (60  N.  W.  11); 
(1894)  KUpairick'Koch  Dry  Goods  Co.  v. 
Cook.  41  Neb.  737  (  60  N.  W.  83);  (1894) 
Obert  V.  Wentg,  42  Neb.  104  (60  N.  W.  353) ; 
11895)  Betz  V.  Martin,  46  Neb.  341  (63  N. 
W.  811). 

1412.  (1893.)  When  no  briefs  are  filed 
hj  either  party  in  the  case  brought  into  the 
supreme  court  on  error  the  nourt  will  ex- 
amine the  pleadings  and  evidence,  and  If  the 
Jndgment  conforms  thereto  it  will  be  af- 
firmed. Phenix  In».  Co.  v.  Reams.  37  Neb. 
423  (55  N.  W.  1074):  (1893)  Brown  V. 
Citv  of  Omaha,  38  Neb.  583  (57  N.  W. 
287):  (1894)  Norweffian  Plow  Co.  v.  Mower, 
42  Neb.  669  (60  N.  W.  916) ;  <1894)  Lamf- 
ion  V.  Campbell  d  Deeraon,  43  Neb.  67  (61 
K.  W.  84);  (1896)  Moore  v.  McCollum,  43 
Neb.  617  (62  N.  W.  41);  (1895)  Oaines  v. 
Bonnell,  45  Neb.  260  (63  N.  W.  790);  (1896) 
Denney  v.  Deiulow,  46  Neb.  613  (63  N.  W. 
917). 

1413.  (1899.)   Where  the  appellant  fails 

to  file  a  brief  in  the  supreme  court,  the 
Judgment  will  be  affirmed,  when  the  cause 
Is  reached  in  its  order,  without  an  examina- 
tion of  the  questions  presented  by  the  rec- 
ord. Edney  v.  Baum,  69  Neb.  147  (80  N. 
W.  502). 

1414.  (1900.)  Where  In  a  cause  submitted 
under  rule  2  upon  a  printed  abstract  of  the 
record,  neither  party  flies  briefs,  the  judg- 
ment will  he  affirmed.  Brewer  v.  Fast,  60 
Neb.  6  (82  N.  W.  98). 


XXL  DISMISSAL  OB  ABAVDONKBNT. 

Dismissal  tn  eminent  domain  proceedings, 
see  Eminent  Domain,  %%  246-249. 

Taking  writ  of  error  on  dUmlssat  of  ap- 
peal, see  ante,  %%  68,  64. 

Voluntary  dismissal  or  withdrawal. 

1416.  (1898.)  The  fact  that  the  parties  to 
a  suit  have  stipulated  that  an  appeal  of  an- 
other case  against  the  same  aptiellee,  Involv- 
ing the  same  facts,  should  operate  as  an  ap- 
peal of  their  case  and  that  the  decision  In 
such  other  case  should  operate  as  a  decls'on 
In  their  case,  wIU  not  prevent  the  appellant 
in  such  other  case,  who  was  not  a  party  to 
such  stipulation,  from  dismissing  his  appeal. 
ru((Ie  V.  CUy  of  Omaha,  66  Neb.  66  (76  N.  W. 
60). 

Dismissal  on  consent. 

1416.  (1896.)  The  appellee  has  the  right 
to  dismissal  of  appeal  by  appellant  pursuant 
to  a  settlement  with  the  latter  In  an  acion  to 
enforce  specific  performance  of  a  contract  for 
the  purchase  of  realty,  where  the  appellant's 
attorney  claims  a  lien  for  fees  and  exiwnsea 
and  asks  to  intervene.  Sheedy  v.  MeMurtry, 
44  Neb.  499  (63  N.  W.  21). 

Grounds  for  dismissal, 

 Mistake  In  form  of  remedy. 

1417.  (1876.)  Where  the  remedy  should 
have  been  by  petition  In  error,  the  motion  to 
dismiss  the  appeal  was  sustained,  but  as  the 
transcript  was  on  flle,  leave  was  granted  the 
plaintiff  to  file  a  petition  tn  error.  Stewart 
V.  Carter,  4  Neb.  664. 

 Want  of  final  Judgment 

1418.  (1893.)  Where  It  does  not  appear 
from  the  transcript  that  a  final  order  has 
been  rendered,  the  petition  tn  error  in  such  a 

case  will  bf  dismissed.  Smith  v.  Johnson. 
37  Neb.  675  (56  N.  W.  323). 

——failure  to  preserve  question  for  re- 
view. 

1419.  (1883.)  A  motion  to  dismiss  pro- 
ceedings In  error  will  not  be  sustained  on  the 
ground  that  the  motion  for  a  new  trial  was 
not  made  within  the  time  limited  by  the 
statute.  Hollenbeclc  v.  Tarkington,  14  Neb. 
430  (16  N.  W.  472). 

1420.  (1883.)  The  want  of  a  motion  for  a 
new  trial  Is  not  sufficient  to  warrant  a  sum- 
mary dismissal  of  proceedings  In  error.  Bald- 
win V.  Foes,  14  Neb.  466  (16  N.  W.  48^); 
n891)  Oauohranv.CroebV'SZ  Neb.  33  (49  N. 
W.  776)  ;  (1899)  Slobodiaky  v.  Curtis,  58  Neb. 
?11  (78  N.  W.  522) ;  (1900)  Biart  v.  Myers,  59 
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Neb.  711  (82  N.  W.  7) ;  (1900)  Rhea  v.  State, 
61  Neb.  1&  (84  N.  W.  414). 

1421.  (1890.)  Failure  to  except  to  the  over- 
ruling of  a  motion  tor  a  new  trial  will  not 
Justify  supreme  court  in  dismissing  case. 
Burke  v.  Pepper,  29  Neb.  320  (45  N.  W.  4f6). 

1422.  (1890.)  The  failure  to  file  a  motion 
for  a  new  trial  in  the  court  below,  while  It 
will  prevent  a  review  of  the  errors  occurrtbg 
at  the  trial.  Is  no  cause  for  striking  the  peti- 
tion In  error  and  transcript  from  the  flies. 
Cheney  v.  Wagner,  30  Neb.  262  (46  N.  W. 
427):  (1892)  Shickle  H.  d  H.  Iron  Co.  v. 
Kent,  34  Neb.  668  (62  N.  W.  286). 

1423.  (1904.)  A  motion  to  dismiss  a  pro- 
feeding  In  error  will  not  lie  on  the  ground 
that  no  motion  for  a  new  trial  was  filed  In 
the  trial  court  by  the  plaintiff  In  error,  be- 
cause the  supreme  court  will  examine  the 
record  so  far  as  Is  necessary  to  determine 
whether  the  pleadings  sustain  the  Judgment 
EccJes  V.  United  States  Fidelity  rf  Guaranty 
Co.,  72  Neb.  439  (100  N.  W.  942). 

1424.  (1905.)  Failure  to  file  a  motion  for 
a  new  trial  Is  not  fatal  to  the  jurisdiction  of 
an  appellate  court  and  will  not  support  a  mo- 
tion to  dismiss  a  petition  in  error.  State,  ex 
rel.  Gardner,  v.  Shrader,  73  Neb.  618  (103 
N.  W.  276). 

—       Defect  of  parties. 

1425.  (1890.)  When  all  parties  to  a  Joint 
judgment  have  not  been  brought  before  a  re- 
Viewing  court  in  proceedings  In  error,  as 
either  plaintiff  or  defendant,  and  no  excuse 
is  given  for  not  doing  so,  the  defendant  may 
have  the  ease  dismissed.  Hendrickton  v. 
Sullivan,  28  Neb.  790  (44  N.  W.  1135). 

1426.  (1901.)  A  petition  in  error  will  be 
dismissed  where  It  is  proaecuted  by  one  who 
has  no  Interest  in  the  controversy,  and 
against  whom  no  Judgment  has  been  entered. 

r.arge  Amsden  Co.  v.  Ifott  Son,  t  Unof. 
147  (95  N.  W.  484). 

—  Jailure  to  take  proceedings  In  time. 

1427.  (1878.)  Where  It  appears  on  the 
face  of  a  petition  In  error  that  It  was  not 
filed  in  the  time' required  by  statute  the  de- 
fect may  be  taken  advantage  of  by  motion. 
French  v.  English,  1  Neb.  124. 

H28.  (1883.)  A  motion  to  dismiss  pro- 
ceetifngs  In  error  will  not  be  sustained  on  the 
ground  that  the  bill  of  exceptions  was  not 
settled  within  the  statutory  time.  Hollenbeck 
V.  Tarkington.  14  Neb.  430  (16  N.  W.  472); 
Baldujin  V.  Foss,  14  Neb.  455  (16  N.  W.  480). 

1429.    (1887.)    Where  Judgment  was  ren- 


dered November  6,  1885,  and  a  petitlOD  in 
error  was  filed  In  the  supreme  court  Decem- 
ber 24^  1886,  a  motion  to  dismiss  for  want  of 
Jurisdiction  was  soatalned,  the  petition  In 
error  being  filed  more  than  one  year  after  the 
rendition  of  final  Judgment  by  the  district 
court.  Clark  v.  Morgan  <£  Co.,  21  Neb.  673 
(83  N.  W.  245). 

1430.  (1889.)  Proceedings  to  reverse,  va- 
cate, or  modify  Judgments  of  the  district 
courts  must  be  commenced  in  the  supreme 
court  within  one  year  from  the  rendition  of 
the  final  Judgment  (code,  sec.  592),  and  If 
commenced  after  the  period  named,  they  may 
be  dismissed  on  motion.  Patterson  v.  Wood- 
land, 28  Neb.  260  (44  N.  W.  112). 

1431.  (1894.)  A  motion  to  dismiss  an  &^ 
tion  brought  to  the  supreme  court  on  error 
must  he  sustained  when  the  transcript  coo- 
laining  the  final  Judgment  sou^t  to  be  va- 
cated was  filed  In  the  supreme  court  after 
the  lapse  of  a  year  from  the  date  of  said 
Judgment.  Record  v.  Butters,  42  Neb.  786 
(60  N.  W.  1019);  (1897)  Stull  v.  Cats 
County,  51  Neb.  760  (71  N.  W.  777). 

1432.  (1897.)  An  appeal  to  the  Bupreme 
court  not  taken  within  six  months  from  the 
date  of  the  rendition  of  the  decree  or  final 
order  sought  to  be  reviewed  will  be  dis- 
missed. Omaha  Loan  rf  Trust  Co.  Saving* 
Bank  V.  Knight,  50  Neb.  342  (69  N.  W.  933); 
Renard  v.  Thomas,  60  Neb.  398  (69  N.  W. 
932). 

1433.  (1903.)  In  case  of  a  failure  to  re- 
turn a  bill  of  exceptions  within  the  statutory 
time,  proceedings  in  error  mav  be  rom- 
menced  on  the  return  of  the  bill  of  excei>- 
tlons,  and  a  motion  to  dismiss  the  case  or 
quaah  the  bill,  made  by  the  party  whose  fault 
or  misconduct  caused  the  delay,  will  be  over- 
ruled. Saxton  V.  Harrington,  68  Neb.  446 
(94  N.  W.  60S). 

■  Detect  In  appeal  bond. 

1434.  (1887.)  Where  a  bond  for  an  ap- 
peal filed,  within  the  time  required  by  law. 
has  been  duly  approved  by  the  proper  of^cer, 
such  appeal  will  not  be  dismissed  although 
some  of  the  formal  requirements  of  the  stat- 
ute have  not  been  complied  with,  if  the  de- 
fects can  be  cured  by  amendment  or  the  fil- 
ing of  a  new  bond.  Jacobs  v.  Morrow,  21 
Neb.  233  (31  N.  W.  739). 

1435.  (1902.)  Where  the  sufficiency  of 
an  appeal  bond  ia  assailed,  a  peremptory  dis- 
missal without  an  opportunity  to  file  a  new 
bond  is  error.  Gannon  v.  PAelan,  64  Neb.  220 
(89  N.  W.  1028). 
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—Defects  relating  to  record. 

1436.  (1876.)  A  motion  to  strike  a  pe- 
tition in  error  from  the  flies  on  the  ground 
that  what  purports  to  be  a-  bill  of  exceptions 
.  cannot  be  so  considered,  will  not  be  enter- 
talned.  This  objection  must  be  taken  either 
by  a  motion  to  auash  the  exceptions,  or  on 
the  final  hearing.  Meioi*  v.  Johfiton  Bar- 
retter  Co..  5  Neb.  217. 

'  1437.  (1888.)  The  plaintiff  In  err6r  filed 
a  petition  in  error  In  the  supreme  court, 
upon  which  a  summons  In  error  was  Issued 
Mtd  served  on  the  defendant,  but  failed  to 
file  a  transcript  of  the  proceedings  of  the 
trial  court.  The  defendant  afterwards  filed 
s.  motion  to  dismiss  for  the  failure  to  file  a 
transcript,  and  served  notice  upon  the  plain- 
tltTB  attorney  of  the  jwndency  of  such  mo- 
tion. SeU,  That  the  motion  must  be  8U9- 
tahied.  Sturtevant  v.  WineUina,  22  Neb.  702 
(36  N.  W.  277). 

1438.  (1892.)  A  motion  to  dismiss  an  ap- 
peal will  not  be  sustained  on  the  ground 
that  the  bill  of  exceptions  attached  to  the 
transcript  filed  In  the  supreme  court  was 
not  properly  signed.  Objections  to  a  bill 
of  exceptions  must  be  raised  by  motion  to 
quash.  Carlson  v.  Beckman,  35  Neb.  392 
(53  N.  W.  203). 

1439.  (1892.)  tt  Is  the  settled  law  ot 
this  state  that  an  appeal  will  not  be  dis- 
missed on  the  ground  that  no  bill  of  excep- 
tions has  been  settled  and  allowed.  Hines 
V.  Cochran,  3S  Neb.  828  (53  N.  W.  1118). 

1440.  (1893.)  The  failure  to  assign  al- 
leged errors  as  grounds  for  a  new  trail  is 
not  of  itself  sufficient  reason  for  the  dis- 
misBlng  of  a  petition  In  error  by  the  su- 
preme court,  but  whenever  It  appears,  from 
an  Inspection  of  the  record  in  any  cause, 
that  the  petition  in  error  presmts  no  ques- 
tion  of  law  or  fact  for  review  by  the  su- 
preme court,  sucb  cause  will  be  considered 
as  submitted  on  its  merits  and  the  judg- 
ment or  decree  affirmed.  Upton  v.  Cody,  38 
Neb.  209  (56  N.  W.  881);  (1885)  ErcH  v. 
Omaha  Vat.  Bank,  43  Neb.  613  (62  N.  W.  67). 

1441.  (1895.)  A  petition  in  error  will  be 
dismissed  out  of  the  supreme  court  when 
founded  upon  a  transcript  not  authenticated 
by  the  certificate  of  the  clerk  of  the  trial 
court  Otis  V.  Butters.  46  Neb.  492  (64  N. 
W.  1093):  (1896)  Binspahr  v.  Exchange 
yat.  Bank  of  Hastings.  49  Neb.  557  (68  N. 
W.  933);  (1898)  Bailey  v.  Eastman.  54  Neb. 
416  (74  N.  W.  969);  (1899)  MeJcher  V. 
Haley,  58  Neb.  729  (79  N.  W.  707). 

8  1 


1442.  (1899.)  The  jurisdiction  ot  the 
supreme  court  in  proceedings  in  error  at- 
taches upon  the  lling  of  a  petition  in  error 
and  transcript  of  the  judgment,  within  the 
statutory  time,  and  the  issuing  and  service 
of  process.  If  the  transcript  be  so  incom- 
plete as  not  to  affirmatively  disclose  error, 
the  proper  order  is  affirmance,  and  not  dis- 
missal. Besser  v.  Johnson,  C7  Neb.  155  (77 
N.  W.  406). 

1443.  (1899.)  A  petition  !n  error  will  be 
dismissed  in  absence  of  an  authenticated 
tarnscrlpt  of  the  Judgment.  Littell  v.  Cross, 
58  Neb.  694  (79  N.  W.  157) ;  (1899);  Burr  v. 
Henry,  59  Neb.  301  (80  N.  W.  900);  (1901) 
Rooney  v.  Farrell,  62  Neb.  611  (87  N.  W. 
388). 

1444.  (1905.)  A  peUtion  In  error  will 
not  be  dismissed  on  motion  of  the  defendant 
m  error  because  of  a  failure  to  settle  and  file 
a  bill  of  exceptions,  where  the  only  question 
to  be  determined  Is  one  of  law,  and  It  Is 
properly  presented  by  a  transcript  of  the 
record  of  the  proceedings  of  the  lower  court. 
Johnson  V.  Emerick,  74  Nab.  303  (104  N.  W. 
169). 

 Failure  to  proMeute  proceedings. 

1445.  (1874.)  A  cause  pending  in  the 
supreme  court,  plafntltf  In  error  failing  for 

two  succGBsive  terms  to  appear  and  prose- 
cute the  same,  will,  on  motion  of  defendant 
in  error,  te  dismissed  at  costs  ot  plaintlfT  In 
error.   McCallum  v.  Brown,  3  Neb.  372. 

1446.  (1886.)  An  appeal  will  not  be  dis- 
missed for  the  mere  failure  of  the  appellant 
to  file  an  abstract  and  brief  within  the  time 
required  by  statute,  unless  It  Is  apparent 
that  the  neglect  is  wilful,,  or  that  the  ap- 
pea\  was  not  taken  in  good  faith.  Steele  v. 
Baynes,  20  Neb.  316  (30  N.  W.  63). 

1446a.  (1887.)  Plalntilf  filed  Its  petition 
In  error  on  the  22d  day  of  February,  1886. 
since  which  time  it  baa  not  appeared  in  the 
case.  No  abstract  or  brief  having  been  filed, 
and  no  reason  being  shown  for  the  delay, 
defendant  Is  entitled,  under  rule  four,  to  a 
dismissal  of  the  petition  in  error.  School 
District  V.  O'Shea,  21  Neb.  449  <32  N.  W. 
210). 

1447.  (1888.)  A  plaintiff  residing  at  a 
great  distance  from  the  capital  of  the  state 
employed  certain  attorneys  at  the  latter 
place  to  attend  to  his  case  pending  in  the 
supreme  court,  which  they  neglected  to  do, 
without  the  plalntirr's  fault,  and  the  case 
was  dismissed  for  want  ot  prosecution. 
Held,  That  the  plaintiff  was  entitled  to  have 
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tbe  case  reinstated.  State,  ex  rel.  Covey,  v. 
Oaslin.  25  Neb.  71  (40  N.  W.  601). 

 Berlsw  ttuneceamxy'  or  Ineffectual. 

1448.  (1883.)  The  title  to  the  land  In 
controreny  having  been  obtained  by  the 
plaintiff  fn  error  since  the  judgment,  through 
a  conveyance  from  the  defendant.  In  whom 
It  was  found  to  be  by  the  Judgment  sought 
to  have  reversed  to  the  end  that  the  litiga- 
tion may  cease,  and  each  party  left  secure 
In  his  rights,  It  Is  ordered  Uiat  the  petition 
In  error  be  dismissed  at  the  costs  of  the 
plaintiff  in  error.  Panko  v.  Irwin,  14  Neb. 
419  (16  N.  W.  436). 

1449.  (1894.)  An  appeal  from  an  order 
dismissing  a  suit  In  the  nature  of  an  equit- 
able garnishment,  brought  to  restrain  the 
defendant  from  paying  mon^  to  an  alleged 
debtor  of  the  appellant  during  the  pendency 
of  bis  suit  at  law  aglnst  such  debtor,  will  be 
dismissed  without  an  examination  on  Its 
merits,  when  it  appears  that  appellant  failed 
in  his  suit  at  law  In  the  court  below  to 
establish  his  claim,  and  the  judgment  In 
such  case  has  been  aflnned  by  the  supreme 
court.  Prentice  Brotonstone  Oo.  v.  King,  89 
Neb.  816  (58  N.  W.  277). 

1450.  (1896.)  Where  the  Judgment  of 
the  district  court  required  a  Justice  of  the 
peace  to  exorcise  his  functions  within  a 
designated  precinct,  and  by  error  proceed- 
ings It  Is  sought  to  revier  only  this  part 
of  the  said  Judgment,  and  it  Is  conceded  that 
the  term  of  office  of  the  plaintiff  In  error  has 
expired,  the  petition  In  error  Is  dismissed 
as  presenting  no  question  of  an  existing 
aubstantlve  right  of  the  plaintiff  in  error. 
Edi/erton  v.  State,  ex  rel.  Strickter,  60  Neb. 
72  (69  N.  W.  302). 

1461.  (1898.)  It  is  proper  to  dismiss  an 
appeal  from  an  order  denying  relief  In  a  suit 
for  a  new  trial  of  another  case  wherein  the 
decree  was  reversed  on  appeal.  Horbach  v. 
Troup,  53  Neb.  811  (74  N.  W.  1118;  68  Am, 
St.  Rep.  637;  40  L.  R.  A.  408). 

1452.  (1899.)    A  motion  for  dismissal  of 

a  proceeding  to  reverse  the  adjudication  in 
an  action  by  creditors'  bill,  the  decree  which 
(".etermlned  the  amount  due  the  creditor  a 
judgment  debt,  and  annulled  conveyances  of 
titles  to  land  as  fraudulent,  will  not  be  sus- 
tained, for  the  reason  that  the  debt  has. 
subsequent  to  the  decree,  been  satisfied  and 
-"".eased.  BoJdt  v.  First  Nat.  Bank  of  Weat 
Point,  59  Neb.  283  (80  N.  W.  905). 

■—Waiver  of  ohjectiona. 

1453.  (1889.)  Motion  to  -dismiss  an  ap- 
peal should  be  filed  before  the  preparation 
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and  service  of  briefs  In  the  case,  otherwise 
they  win  be  disregarded.  Llof/d  v.  Seynoldt, 
26  Neb.  63  (41  N.  W.  1072). 

1454.  (1889.)  A  motion  to  dismiss  an 
appeal  because  the  plaintiff  in  error  failed  to 
flie  a  transcript  within  one  year  after  judg- 
ment in  the  trial  court,  will  overruled 
when  the  case  has  been  submitted  to  the 
supreme  court  on  its  merits.  Sholet  v, 
Kreamer,  26  Neb.  666  (42  N.  W.  724). 

1465.  (189S.)  A  motion  to  dismiss  a 
cause  out  of  the  supreme  court  for  want  of 
prosecution.  In  order  to  bo  of  any  avalL 
must  be  presented  before  the  final  snbrnts- 
slon  of  the  case  upon  the  merits.  Moore  «. 
MeCoUum,  43  Neb.  617  (62  N.  W.  41). 

1456.  (1899.)  The  motion  to  dismiss  an 
appeal,  if  t>ased  on  occurrences  subsequent 
thereto  or  on  the  ground  that  the  process 
and  proceedings  of  the  court  are  being  used 
to  further  corrupt  practlcea  or  purposHt 
should  be  presented  as  soon  as  may  be  after 
the  facts  have  become  known  to  the  mover, 
but  will  be  entertained  at  any  time  during 
the  proceedings  before  trail  on  the  merlta, 
and  after,  If  the  reasons  for  the  motion 
were  not  discovered  before;  and  any  delay  In 
the  presentment  of  the  motion  before  trial 
will  not  constitute  Its  waiver,  unless  It  ap- 
pears that  the  delay  was  purposely  or  with- 
out excuse.  Oage  County  v.  King  Bridge 
Co.,  58  Neb.  827  (80  N.  W.  66). 

ICotlon  to  dismiss. 

 Notice. 

1467  (1893.)  A  motion  to  dismiss  a  pe- 
tition in  error  on  the  ground  that  the  record 
shows  the  order  sought  to  be  reviewed  was 
entered  by  consent  of  parties,  will  not  be 
entertained  by  the  supreme  court,  when  no- 
tice of  the  motion  has  not  been  served  prior 
to  the  expiration  of  the  time  fixed  by  mie  8 
for  serving  briefs  in  the  cas&  Omaka  Fire 
In».  Oo.  V.  Maxwell,  Sharpe  d  Rost  Co.,  38 
Neb.  358  (56  N.  W.  1028). 

1458.  (1894.)  A  motion  filed  In  tbe  su- 
preme court  to  dismiss  an  appeal,  on  the 
ground  that  the  appellant  has  drawn  from 
the  clerk  of  the  district  court  the  money 
awarded  him  by  the  decree  sought  to  be  re- 
viewed, win  be  heard,  notwithstanding  no- 
tice of  said  motion  was  not  served  on  the 
opposite  party  until  after  the  expiration  of 
the  time  prescribed  by  the  rules  of  tbe 
supreme  court  tor  serving  briefs  in  the  case, 
when  It  appears  appellee  had  no  notice  or 
knowledge  of  the  facts  upon  whl^b  the  mo- 
tion was  based  before  the  briefs  were  due. 
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Harte  v.  Castetter,  38  Nob.  671  (B7  N,  W. 
381). 

Questions  considered. 

1459.  (1878.)  On  a  motion  to  dismiss  a 
caiise  out  of  the  supreme  court,  the  suffi- 
ciency of  tl\e  assignments  of  error  In  the 
motion  for  a  new  trial  will  not  be  considered. 
LdgMon  rf  Brown  v.  Stuart,  8  Neb.  96. 

1460.  (1879.)  On  a  mere  motion  to  dis- 
miss the  appeal  the  supreme  court  will  not 
examine  the  record  to  see  whether  it  con- 
tains all  the  proceedings  of  the  court  below. 
If,  however,  on  the  submission  of  the  cause, 
the  supreme  court  finds  the  record  so  de- 
fective that  the  questions  presented  cannot 
be  reviewed,  it  will  make  such  order  In  the 
premises  as  may  be  just  and  proper.  State 
Bank  v.  Green,  8  Neb.  297. 

1461.  (1892.)  Supreme  court  will  not 
consider  the  merits  of  a  case  upon  motion 
to  dismiss  appeal,  but  will  only  inquire 
whether  appeal  lies,  and  whether  it  is  prop- 
erly taken  and  perfected,  ffinc*  «.  Cochran, 
35  Neh  828  (53  N.  W.  1118);  (1900)  Bower 
V.  Casaels.  59  Neb.  620  (81  N.  W.  622). 

146?.  (1897.)  Where  the  report  of  sale 
1b  ambiguous  as  to  the  acceptance  of  the 
bid,  but  affords  a  fair  basis  for  contention 
that  a  particular  bid  was  accepted,  that 
bidder  may  appeal  from  the  order,  and.  on 
motion  to  dismiss  the  appeal,  the  court  will 
not  Inquire  whether  the  contention  is  well 
founded  and  the  appellant  entitled  to  a  re- 
v-T~!.  Penn  Mvitmt  Life  Int.  Co.  «.  Crdgh' 
ton  Theatre  B%ming  Co.,  61  Neb.  659  (71  N. 
W.  279). 

1463.  (1897.)  On  a  motion  to  dismiss  an 
appeal  on  the  ground  that  the  appellants  are 
without  an  appealable  Interest,  the  question 
is  not  whether  on  the  merits  they  are  en- 
titled to  a  reversal  of  the  order  appealed 
from,  but  It  is  whether  the  record  shows  that 
they  are  in  the  attitude  of  parties  claiming 
a  substantia  right  defeated  by  the  order. 
Penn  }iutuat  Life  Ina.  Co.  v.  Creighton 
Theatre  Buildinff  Co.,  61  Neb.  669  (71  N.  W. 
279). 

1463a.  (1908.)  .Where  the  appeal  of  the 
original  appellant,  properly  taken  from  a 
decree  In  equity,  necessarily  determines  all 
the  questions  presented  by  the  record  and 
disposes  of  the  case  on  Its  merits,  a  mo«^ion 
to  dismiss  as  to  other  appellants  will  not  be 
considered.  Whedon  v.  Lancaster  Countj/, 
80  Neb.  682  (114  N.  W.  1102) 


Abandonment. 

1464.  (1894.)  A  party  who  dockets  an 
appeal  in  the  supreme  court  will  be  held 
to  have  abandoned  it  where  he  subsequently 
flies  a  petition  In  error  within  a  year  from 
judgment  below.  Burke  v.  Cunningham.  42 
Neb.  645  (60  N.  W.  903):  (1899)  8lol>oditkv 
V.  Curtis,  58  Neb.  211  (78  N.  W.  622). 

1465.  (1902.)  Taking  a  second  appeal  In 
a  case  does  not  of  itself  constitute  an 
abandonment  of  the  first  one.  Drexet  v. 
Reed,  65  Neb..  231  (91  N.  W.  254):  (1903) 
I>resel  v.  Reed.  69  Neb.  468  (96  N.  W.  873). 

Zm.  DOCKETS  A3n>  CALBNVABS. 

Order  of  causes. 

1466.  (1878.)  Ordinarily  where  cases 
pending  in  the  supreme  court  are  reached 
in  their  regular  order  on  the  docket,  they 
will  not  be  passed  to  the  foot  of  the  docket 
or  continued,  except  by  consent  of  both 
parties.  Rich  v.  State  Xational  Bank,  7  Neb. 
201  (29  Am.  Rep.  382) 

1^67,  (1901.)  An  aopHcation  for  a  writ 
of  mandamus  by  a  private  person  for  the 
enforcement  of  private  rights  will  not  be 
advanced,  unless  some  good  reason  is  made 
to  appear  why  the  application  in  the  first 
Instance  was  not  made  in  the  district  court. 
Armst^ng  v.  Mager,  61  Neb.  355  (86  N.  W. 
489) 

XIV.    HBABINO  AMD  BBHBABnTG. 

In  general. 

1468.  (1898.)  The  length  of  time  de- 
voted by  the  supreme  court  to  an  examina- 
tion of  a  case  Is  not  the  standard  for  test- 
ing the  sufficiency  of  the  court's  considera- 
tion of  questions  presented  for  review. 
Bartiey  v.  Btate.  55  Neb.  294  (75  N.  W.  832). 

Effect  of  ffllnre  *o  appear. 

1469.  (1882.)  Ordinarily  a  defendant 
will  not  be  required  to  appear  In  an  action 
in  the  supreme  court  until  the  time  to 
which  the  causes  from  the  Judicial  district 
in  which  he  resides  are  assigned.  State,  ex 
rel.  Richardson,  v.  Fritz,  13  Neb  197  (13  N. 
W.  173). 

1470.  n902.)  When  a  general  demurrer 
to  a  petition  has  been  sustained,  and  a  re- 
view of  the  ruling  thereon  sought  by  error 
proceedings,  and  the  party  interposing  the 
demurrer  fills  to  appear  In  the  supreme 
court  or  rolnt  out  the  defects  In  the  petition 
relied  on  to  sustain  the  demurrer,  a  search- 
Jnpr  examination  and  critical  analysis  will 
not  be  made  in  order  to  find  a  defect  in  the 


195 


Digitized  by 


11471 


APPEAL  AND  ERROR. 


I148U 


petition  rendering  It  vulnerable  to  sncb  de- 
murrer. Dorr  V.  Berquitt,  63  Neb.  713  (89 
N.  W,  256). 

Ai^nmenta  of  cooohL 

1471.  (1898.)  Tbe  constltutlonBl  provi- 
sion that  "tbe  rlgbt  to  be  heard  In  all  civil 
cases  In  the  court  of  last  resort  by  appeal, 
error,  or  otherwise,  shall  not  be  denied," 
does  not  prevent  the  supreme  court  from 
prescribing  such  reasonable  rules  as  are 
deemed  essential  to  the  prompt  and  orderly 
disposition  of  causes  for  revlev,  nor  Is  the 
refusal  to  permit  oral  ar^ments  violative 
of  the  constitution.  Schmidt  v.  Boyle,  64 
Neb.  387  (74  N.  W.  964). 

£ehearlng. 

1472.  (1881.)  A  rehearing  will  be  denied 
when  more  than  thirty  days  have  elapsed 
from  time  of  filing  opinion.  Firtt  Kat  Bank 
V.  Yocum,  12  Neb.  208  (10  N.  W.  706). 

1473.  (1897.)  A  rehearing  will  not  be 
granted  when  It  Is  clear  that  no  other  con- 
clusion than  that  already  reached  Is  poaslLIe. 
Tecumseh  Nat.  Bank  v.  Saunden,  61  Neb. 
801  (71  N.  W.  779). 

■—  ■ "—  Motions. 

1474.  (1883.)  A  motion  for  a  rehearing 
must  distinctly  specify  the  grounds  upon 
which  it  is  based.  Spencer  v.  Thittle,  14 
Neb.  21  (14  N.  W.  660). 

1475.  (1893.)  Motions  for  rehearing  may 
be  filed  as  In  cases  where  the  opinions  have 
been  prepared  by  the  supreme  court,  and 
such  motions  will  be  considered  by  tbe  su- 
preme court  If  there  is  probable  error  a 
rehearing  will  be  granted.  In  re  Supreme 
Court  Commit^nen,  87  Neb.  655  (56  N. 
W.  298). 

1476.  (1901.)  A  motion  for  a  rehearing 
should  concisely  state  the  ground  or  grounds 
upon  which  the  decision  is  assailed.  Argu* 
ments  or  citations  of  authorities  have  no 
place  in  a  motion  for  a  rehearing.  Crsio* 
ford  V.  Batiuswav,  61  Neb.  817  (85  N.  W. 
803). 

— —  Ghvnnds. 

1477.  (1897.)  Where  the  supreme  court 
in  remanding  a  cause  directs  the  trial  court 
to  tax  all  costs  to  appellee,  the  latter  may 
move  for  a  rehearing  or  for  a  modification  of 
the  order  as  to  costs.  Oliver  v.  Lansing.  51 
Neb.  818  (71  N.  W.  735). 

1478.  (1898.)  Where  ft  consideration  of 
questions  presented  for  review  results  in  a 
proper  and  Just  disposition  thereof,  a  re- 
hearing should  not  be  granted  on  the  ground 


that  the  court  did  not  devote  sufllclent  time 
to  an  examination  of  the  record  and  to  the 
preparation  of  an  opinion.  Bartley  v.  State, 
56  Neb.  294  (  76  N.  W.  832). 

1479.  (1903.)  A  rehearing  will  oot  be 
allowed  because  of  technical  defects  in  tbe 
record,  not  urged  by  counsel  upon  the  hesr^ 
ing,  but  when  a  rehearing  has  been  allowed 
because  of  doubt  of  the  correctness  of  the 
decision  on  the  questions  determined,  ihe 
cause  stands  for  hearing  as  thougli  no 
former  decision  bad  been  made,  and  the 
court  win  not  consider  papers  appecring 
wttb  the  transcript  but  not  authenticated 
as  a  part  of  the  record.  Palmer  v.  Mizner, 
70  Neb.  200  (97  N.  W.  334). 

■         Hearing  on  application. 

1480.  (1877.)  Upon  an  application  for  a 
rehearing  the  court  cannot  receive  any 
affidavits  in  respect  of  matters  entirely 
foreign,  to  the  record.  Morrill  v.  Taylor.  6 
Neb.  236. 

 Sffeet  of  application  aa  stay  of  pro- 
ceedings. 

1481.  (1904.)  The  pendency  In  the  flu- 
nreme  court  of  a  second  motion  for  rehesr- 

-  Ing  Is  no  ground  for  the  district  court's  dls- 
r^nrdln^:  a  regular  mandate  to  enforce  a 
decree.  M'cMfian  Mutual  lAfe  Ina.  Co.  v. 
Klatt.  5  Unof.  305  (98  N.  W.  436) 

1481a.  (1907.)  Rule  7  of  the  supreme 
couri  allowing  40  days  from  the  filing  of  the 
opinion  or  rendition  of  the  judgment  in  the 
case  within  which  to  file  a  motion  for  re- 
hearing supersedes  tbe  general  rule  as  to 
Judgments  becoming  final  at  the  expiration 
of  the  term  at  which  they  are  rendered. 
This  applied  only  to  Judgments  and  ooinlons 
by  the  court  in  Its  appellate  jurisdiction. 
In  the  exercise  of  its  original  jurisdiction 
the  provisions  of  section  602  et  teq.  of  tbe 
code  apply  State,  ex  rel.  Caldwell,  v.  Lin- 
coln St.  R.  Co.,  80  Neb.  352  (118  N.  W. 
326). 

ZV.  REVIEW. 
'    Eflect  of  stipulation  of  tects  on  appeal, 
see  Stipulation.  SS  9,  10. 

A.  Scope  and  Extent  in  GeneraL 
Questions  considered  In  absence  of  motion 

for  new  trial,  see  ante,  fifl  465-526, 
Questions  presented  for  review  by  record, 

see  ante,  jES  1261-1284. 
Review  limited  to  Issues  presented  to  trial 

court,  see  ante,  H  208-249. 
Review  limited  to  theory  on  which  cause 

was  tried  below,  see  ante,  %%  209-225. 
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Katten  conald«r«d  in  determining  qnaa- 
tloit. 

1482.  (1898.)  In  reviewing  a  case  In 
vhlch  the  trial  court  flied  a  written  opinion, 
the  supreme  court  will  conclusively  presume 

that  the  trial  court  considered  all  the  com- 
petent evidence  before  It  and  decided  all  the 
material  and  necessary  Issues  presented, 
tbough  from  the  language  of  the  written 
optnloD  the  contrary  should  he  made  to  ap- 
pear. Phenis  Int.  Co.  v.  Fuller,  63  Neb.  811 
(74  N.  W.  269:  68  Am.  St.  Rep.  637;  40  L. 
R.  A.  408). 

U820.  (1907.)  When  the  evidence  In  the 
district  court  consists  of  oral  testimony 
which  Is  In  sharp  and  irreconcilable  con- 
flict, and  the  conclusion  derivable  there- 
from is  dependent  In  part  upon  Inferences 
from  circumstances,  some  of  which  are  In 
dispute,  and  In  part  upon  the  weight  and 
credibility  of  testimony  to  be  determined 
from  the  degree  ot  competency  of  the  wit- 
Beases,  their  opportunity  for  knowledge  and 
the  apparent  clearness  ot  their  recollection, 
and  the  reasons  therefor,  the  findings  of  the 
trial  judge  will  be  considered  In  determining 
the  Issues  In  the  supreme  court.  Cooley  v. 
Rafter,  80  Neb.  181  (113  N.  W.  1003); 
Wetherett  v.  Adam$,  80  Neb.  684  (114  N.  W. 
778). 

1482b.  (1907.)  When  an  amended  peti- 
tion has  been  stricken  from  the  flies  upon 
the  eround  that  It  states  a  different  cause 
of  action  from  that  set  forth  In  the  original 
petition  and  one  that  16  barred  by  the  stat- 
ute of  limitations,  the  plaintiff  Is  entitled  on 
an>eal  to  review  the  ruling  of  the  court 
In  striking  the  amended  petition  from  the 
flies.  JohMon  V.  American  Smelting  d  Re- 
fining Co.,  SO  Neb.  260  (114  N.  W.  144). 

fiutmction  not  complained  of  as  law  of 
case. 

1483.  (1906.)  In  the  consideration  of 
the  assignments — the  verdict  is  not  sus- 
tained by  suffldent  evidence,  la  excessive  and 
ii  contrary  to  law^instmctlons  not  com- 
plained of  In  such  a  way  as  to  be  reviewable 
In  the  supreme  court  will  be  taken  as  the 
lav  of  the  case,  and  If  when  tested  by  such 
instructions  the  verdict  Is  not  vulnerable  to 
the  objections  lodged  against  It  the  assign- 
ments will  not  be  sustained.  Bkinner  v. 
WUton,  76  Neb.  i4B  (107  N.  W.  771). 

tewtlona  considered  In  general. 

1484.  (1886.)  Where,  in  an  action  on 
certain  promissory  notes  the  maker,  as  a 
defense,  alleges  false  representations  of  the 


payee  by  which  he  was  deceived  and  sus- 
tained damages,  if  the  erldonce  falls  to  es- 
tablish false  representations,  technical  ob- 
jections based  thereon  will  not  be  considered. 
Mtlford  V.  La  Rue,  17  Neb.  418  (23  N.  W.  8). 

 Matters  not  necessary  to  decision. 

1485.  (1904.)  Where  there  are  numerous 
assignments  of  error,  the  reviewing  court 
will  consider  and  discuss  •such  of  them  only 
as  appear  to  be  essential  to  a  proper  dis- 
position of  the  cause  under  review,  and  to 
finally  determine  the  matters  involved  In 
the  litigation.  The  fact  that  all  assignments 
of  error  are  not  noticed  and  commented 
upon  in  the  opinion,  does  not  Imply  that 
tbey  have  not  been  considered  and  given  due 
weight  In  arriving  at  a  decision.  Hor$t  v. 
Lewis,  71  Neb.  366  (103  N.  W.  460). 

Appeal  by  portion  only  of  Uie  par- 
ties. 

1486.  (1885.)  In  an  action  In  equity  ap- 
pealed from  the  district  to  the  supreme 
court,  If  the  Interests  of  the  parties  appeal- 
ing are  so  united  wltb  the  others  as  to  re- 
quire the  taking  up  of  the  whole  record, 
the  entire  case  will  be  reviewed.  McHugh 
V.  Smiley.  17  Neb.  626  (24  N.  W.  277). 

TbWTj  and  grrounds  of  decision  of  lower 

court. 

1487.  (1895.)  Where  by  a  bill  In  equity 
relief  is  sought  on  two  separate  and  distinct 
grounds,  and  it  Is  affirmatively  shown  by  the 
record  that  the  decree  for  the  plaintiff  rests 
upon  one  ground  only,  and  Uiat  the  court 
expressly  reserved  its  decision  on  the  other, 
the  examination  of  the  supreme  court  on 
appeal  will  be  confined  to  the  issue  deter- 
mined by  the  district  court  Ooomba  v. 
UacDonaid,  43  Neb.  632  (62  N.  W.  41). 

1488.  (1896.)  In  appellate  proceedings 
the  examination  of  the  reviewing  court  will 
be  confined  to  questions  determined  by  the 
trial  court.  Cocmba  v.  MacDoiMld,  43  Neb. 
682  (62  N.  W.  41). 

1488a.    (1908.)    While  the  verdict  of  a 

jury  should  be  set  aside  if  contrary  to  an 
erroneous  instruction  of  the  court,  the  su- 
preme court  is  not  bound  by  the  theory  of 
such  erroneous  Instruction  In  determining 
whether  the  misconduct  of  a  member  of  the 
jury  constitutes  prejudicial  error.  Albert  v. 
Toung,  80  Neb.  677  (114  N.  W.  936). 

14886.  (1908.)  The  supreme  court  will 
not  consider  on  appeal  fa^ts  not  presented 
by  the  pleadings.  Whedon  v.  Lancaster 
County,  80  Neb.  682  (114  N.  W.  1102). 
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— —  Queatloiia  arising  aabsequflut  to  do- 

clsifm. 

1489.  (1901.)  In  reviewing  rulings  ex- 
cluding evidence,  the  supreme  court  will 
only  Inquire  whether  the  evidence  was  prop- 
erly rejected  at  the  time  It  was  offered. 
Krickson  V.  Schmill,  62  Neb,  368  (87  N.  W. 
16C). 

Extent  of  review,  dependent  on  mode  of 
review. 

Trial  de  novo  on  appeal,  see  poft,  {(  1557- 
1559. 

1490.  (1893.)  Where  cases  are  brought 
Into  the  supreme  court  by  appeal,  the  rulings 
of  the  district  court  on  the  admission  or 
rejection  of  evidence  are  not  presented  for 
review,  tlw  remedy  therefor  being  by  peti-. 
tlon  in  error.  PJumiz  Mut.  Life  Ins.  Co,  v. 
Brown,  37  Neb.  705  (56  N.  W.  488) ;  (1896) 
Wnlker  V.  Smith,  64  Neb.  31  (74  N.  W.  390) ; 
(1898)  Ainaworth  v.  Taylor.  53  Neb.  484  (73 
N.  W.  927) ;  (1898)  AUing  v.  Xelson,  55  Neb. 
161  (75  N.  W.  581);  (1898)  TilUioe  of 
Syracuae  v.  Mapea,  65  Neb.  738  (  76  N.  W. 
468):  (1899)  Te  Poet  v.  Shutt.  57  NeK  592 
(78  N.  W.  288);  (1899)  Orr  v.  Bailey,  59 
Neb.  128  (80  N.  W.  495);  (1900)  McLain  v. 
Maricle,  60  Neb.  353  (83  N.  W.  85);  (1901) 
State  V.  Bank  of  Commerce  of  Grand  Island. 
ei  Neb.  181  (85  N.  W.  43;  62  L.  R.  A.  858); 
(1901)  Bon  V.  Anderson,  62  Neb.  168  (86  N. 
W.  1076);  (1901)  Battelle  v.  Mcintosh,  62 
Neb.  647  (87  N.  W.  361);  (1901)  Smith  v. 
Oster,  1  Unof.  222  (95  N.  W.  335);  (1901) 
Leavitt  v.  Bartholometc,  1  Uno'  756  (93  N. 
W.  856);  (1901)  Pettibone  v.  Yeiser,  2  Unot. 
65  (96  N.  W.  193);  (1902)  Stewart  d  Co.  v. 
Allen.  2  Unof.  333  (96  N.  W.  528);  (1902) 
Cheston  v.  Wilson,  2  Unot.  674  (89  N.  W. 
764);  (1902)  Hiltera  v.  Teiser,  3  Unot.  394 
(93  N.  W.  989);  (1902)  Kinney  v.  Bittinger, 
3  Unof.  817  (92  N.  W.  1005);  (1903)  Farmers 
d  Merchants  Nat.  Bank  v.  Mosher,  68  Neb. 
13  (94  N.  W.  1003);  (1903)  Flanagan  v. 
Mathieaen.  70  Neb.  223  (97  N.  W.  287); 
(1903)  Guthrie  v.  Guthrie,  4  Unof.  366  (93 
N.  W.  1131);  (1905)  Kennell  v.  Randall, 
73  Neb.  829  (103  N.  W.  677). 

1491.  (1898.)  A  party  who  brings  a  case 
to  the  supreme  court 'by  appeal  impliedly 
consents  to  submit  the  Issue  for  decision 
upon  the  evidence  actnally  in  the  record. 
AUing  v.  NeUon,  65  Neb.  161  (76  N.  W. 
581). 

1492.  (1899.)  On  appeal  to  the  supreme 
court  the  only  question  to  be  considered  is 
whether  the  judgmoit  or  final  order  responds 


to.  and  is  -warranted  by,  the  pleadings  and 
proofs.  To  reach  errors  in  Interlocutory  or- 
ders a  petition  in  eror  should  be  filed  with 
the  record.  National  Life  Ins.  Co.  v.  Martin. 
57  Neb.  350  (77  N.  W.  769) ;  Troup  r.  Hot- 
bach,  57  Neb.  644  (78  N.  W.  286) ;  (1899)  E>- 
tepv.Schlesinger.Bi  Neb.  62  (78  N.W.383); 
(1899)  Zimmerman  V.  Zimmerman.  59  Neb. 
80  (80  N.  W.  643);  (1901)  Nebraska  yai. 
Bank  v.  Hallowell,  63  Neb.  309  (88  N.  W. 
556) ;  (1901)  Pettibone  v.  Yeiser.  2  Unof.  65 
(96  N.  W.  193)  ;  (1902)  McNaughton  v.  Burke, 
63  Neb.  704  (89  N.  W.  274);  (1902)  St.  An- 
drew't  Church  v.  Bhaughneaoy,  63  Neb.  792 
(89  N.  W.  261):  (1902)  Lau  v.  Blomberg,  3 
Unof.  124  (91  N.  W.  206) ;  (1904)  O'Xeal  v. 
Bellevue  Improvement. Co.,  72  Neb.  899  (101 
N.  "W.  1028). 

1493.  (1903.)  In  an  equity  cause  brought 
to  the  supreme  court  on  appeal,  the  ruling 
of  the  district  court  on  a  motion  to  strike  an 
answer  from  the  flies  can  not  be  considered. 
Danforth  v.  Fowler,  68  Neb.  462  (94  N.  W. 
637). 

1494.  (1906.)  Upon  an  appeal  to  the 
supreme  court  tor  a  trial  de  novo  of  the 
issues  tried  in  the  district  court,  an  error 
of  that  court  in  compelling  the  apellant 
plaintiff  to  elect  upon  which  ot  two  causes 
of  action  pet  forth  in  his  petition  he  would 
proceed  cannot  be  corrected.  We66er  v.  Is- 
geraoll,  74  Neb.  393  (104  N.  W.  600). 

Kature  of  decision  appealed  from. 

1495.  (1895.)  A  demurrer  'jrfngB  up  tor 
review  not  only  the  pleading  demurred  to, 
but  all  prior  pleadings,  and  Judgment  on 
the  demurrer  must  go  against  tliat  party 
who  Is  guilty  of  the  first  defect,  and  hence 
on  appeal  from  an  order  overruling  a  de- 
murrer to  the  answer,  a  decision  reversing 
such  order  is  in.  effect  a  decision  that  the 
petition  is  sufficient.  City  of  Hastings  v. 
Foxworthy.  46  Neb.  676  (63  N.  W.  955;  3< 
I*  R.  A.  321). 

1496.  (1902.)  An  order  denying  a  mo- 
i:Ion  for  a  new  trial  and  an  order  denying 
a  petition  tor  a  new  trial  on  the  ground  of 
newly-discovered  evidence  may  both  be  re- 
viewed in  a  single  proceeding  in  error. 
German  Nat  Bank  of  Beatrice  v.  Edwards, 
63  Neb.  604  (88  N.  W.  667). 

 Default  Judgment. 

1497.  (1899.)  Alleged  errors  of  law  com- 
mitted In  the  trial  of  a  cause,  or  an  objec- 
titm  tliat  the  evidence  is  not  suflldent  to 
support  a  finding  and  Judgment,  will  not  be 
reviewed  either  In  error  or  on  appeal  to  the 
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sapreme  court,  wbea  the  Judgment  was  by 
debult.  American  Bank  of  Beatrice  v. 
Hand,  59  Neb.  273  (80  N.  W.  908). 

B.  Intwioeutory,   Collateral   and  Snpple- 
mental  Proceedings. 
Necessity  for  motion  to  retax  costs  to  pre- 
serre  question  tor  review,  see  ante,  ||  374- 
377. 

On  appeal  tnan.  final  decision. 

1498.  Error  In  the  taxation  of  c<»ts  must 
be  raised  by  a  motion  in  the  lower  court, 
to  retax,  followed  if  necessary  by  an  appeal 
from  the  ruling  on  such  motion,  and  cannot 
be  reviewed  on  error  from  the  Judgment  in 
the  case.  (1866)  Whitall  v.  Cressman,  18 
Neb.  508  (26  N.  W.  245);  (1892)  Railaback, 
3Iitchen  £  Co.  V.  Patton,  34  Neb.  490  (62 
N.  W.  277). 

1499.  (1888.)  The  decision  of  the  dis- 
trict court  in  sustaining  a  motion  for  a  new 
trial  after  a  cause  has  been  tried  to  a  Jury 
and  verdict  returned.  Is  not  a  subject  of 
review  until  after  a  final  Judgment  is  ren- 
dered in  a  cause.  But  where  after  verdict, 
and  pending  a  ruling  of  the  court  upon  a 
motion  for  a  new  trial,  It  is  stipulated  that 
the  ruling  of  the  court  thereon  may  be  re- 
viewed by  the  supreme  court,  without  ref- 
erence to  a  subsequent  trial,  and  that  in 
case  a  new  trial  Is  refused  upon  review  by 
the  supreme  court,  the  decision  of  the  dis- 
trict court  is  affirmed,  the  cause  shall  be 
dismissed;  or  in  case  a  new  trial  Is  granted, 
and  upon  review  the  order  should  be  set 
aside  and  a  Judgment  absolute  rendered  In 
the  supreme  court  for  the  amount  of  the 
verdict,  the  supreme  court  will  be  governed 
by  the  stipulation,  review  the  case,  and 
render  such  Judgment  as  the  district  court 
should  have  rendered.  Johnson  v.  Parrotte, 
23  Neb.  232  (36  N.  W.  497). 

1500.  (1891.)  The  statute  allows  the  de- 
feated party  against  whom  an  attachment 
has  been  sustained  to  have  the  attachment 
proceedings  reviewed  on  error  after  the  final 
Judgment  in  the  case  is  rendered.  Walker 
V.  Morte,  33  Neb.  650  (50  N.  W.  1055). 

1501.  (1898.)  Section  275  of  the  code  of 
civil  procedure,  authorizing  an  appeal  from 
an  Interlocutory  order,  does  not  preclude  a 
review  of  such  an  order  upon  a  general  ap- 
peal after  final  Judgment  in  the  case  In 
which  the  order  was  made.  Seeds  Dry- 
Plate  Co.  V.  Heyn  Photo-Suppltf  Co.,  67  Neb. 
214  (77N.  W.  660). 


On  appeal  from  order  made  after  judg- 
ment. 

1502.  (1880.)  On  appeal  from  an  order 
of  the  district  court  confirming  a  sale  of 
mortgaged  premises,  the  supreme  court  will 
not  consider  a  question  involving  the  merits 
of  the  original  case.  State  Nat,  Bank  v. 
Scofteld,  9  Neb.  499  (4  N.  W.  71). 

1503.  (1898.)  Questions  of  computation 
or  elements  of  findings  on  which  a  decree 
foreclosing  a  mortgage,  a  mechanic's  lien, 
or  a  contract  of  sale,  is  based,  will  not  be 
reviewed  on  appeal  from  the  order  confirm- 
ing the  foreclosure  sale.  Bampton  Lumber 
Co.  V.  Van  2ie$t,  64  Neb.  186  (74  N.  W. 
587). 

C.  Parties  Entitled  to  Allege  Error. 

Waiver  of  error  in  admitting  testimony 
of  customs,  see  Cuatomt  and  Usage,  6  13. 

Persons  entitled  to  review,  see  ante, 
ii  171-186. 

Appellee. 

1604.  (1905.)  An  appellee  may.  by  com- 
plaint in  the  nature  of  a  cross-appeal,  be 
relieved  from  erroneous  or  unjust  conditions 
imposed  upon  him  by  the  decree  appealed 
from.  Kupke  v.  PoJib/73  Neb.  690  (103  N. 
W.  321). 

Joint  party  not  appealing. 

1606.  (1896.)  When  the  interests  of 
several  defendants  are  inseparably  con- 
nected, an  appeal  by  one  defendant  brings 
•  -^  *»»e  entire  ciae.  Claftin  v.  American  Nat. 
Bank  of  OmoAo,  46  Neb.  884  (65  N.  W. 
1056). 

Error  affecting  only  co-party. 

1506.  (1898.)  Where  there  is  presented 
no  question  on  appeal  but  the  sufficiency  of 
the  evidence  to  sustain  the  Judgment  as  to 
one  of  three  defendants,  and  the  rights  of 
the  sole  appellant  are  dependent  upon  those 
of  defendants  who  have  not  appealed,  the 
Judgment  may  be  affirmed.  fiame«  v. 
Oeorge,  54  Neb.  504  (74  N.  W.  854). 

1607.  (1902.)  Where  only  one  of  two 
defendants  was  served,  and  the  verdict  was 
against  "the  defendant,"  If  the  action  admits 
of  a  several  Judgment,  the  defendant  who 
was  served  with  process  and  appeared  and 
tried  the  case  may  not  complain  that  judg- 
ment was  entered  Irregularly  against  the 
other  defendant  as  well.  Store]/  v.  Kerr,  2 
Unof.  568  (89  N.  W.  601). 

1608.  (1906.)  Where  the  only  parties  af- 
fected by  alleged  errors  in  a  decree  are 
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Mtlsfied,  others  will  not  be  heard  to  com- 
plain.  Tiealon  v.  McOargiUf  77  Neb.  109 

(108  N.  W.  170). 

Estoppel  to  allege  error. 

Estoppel  to  appeal  or  bring  writ  of  error, 
see  ante,  U  187-201. 

1509.  (1901.)  A  party  failing  to  plead 
to  a  cross- petition^  the  court  having  Juris- 
diction of  his  person,  will  not  be  heard  to 
say  that  an  adverse  finding  thereon  Is  not 
sustained  bjr  sufflclnit  evidence.  Smith  v. 
AUen,  63  Neb.  74  (  88  N.  W.  156). 

-  Enror  committed  or  invited  by  party 
complaining. 

1510.  (1887.)  Where  a  cause  was  trans- 
ferred to  a  Justice  of  the  peace  upon  a 
change  of  venae,  and  he  being  unable,  by 
reason  of  bias  and  prejudice,  to  try  the  case, 
the  defendant  filed  a  motion  to  dismiss  for 
said  cause,  which  motion  being  overruled, 
he  filed  a  motion  supported  by  affidavit  for 
fl  second  change  of  venue,  which  motion  was 
sustained,  he  could  not  predicate  error  upon 
the  sustaining  of  his  own  motion.  Hitch- 
cock V.  McKinister,  21  Neb.  148  (31  N.  W. 
607). 

1511.  (1888.)  Where  both  plaintiff  and 
r*?fendant  call  witnesses  to  establish  usage, 
neither  can  assign  error  In  the  admission 

cf  such  testimony.  Howell.  Jewett  &  Co.  v. 
Oraff.  Murray  <£  Co.,  25  Neb.  130  (41  N.  W, 
142). 

1612.  (1889.)  Where  Instructions  are 
given  at  the  request  of  a  party,  he  cannot 
predicate  error  thereon.  Fremont.  E.  d  M. 
V.  R.  Co.  V.  afcefcer,  28  Neb.  94  (44  N.  W. 
79);  (1893)  Datoion  v.  Williamt,  37  Neb. 
1  (55  N.  W.  284);  (1894)  Jonaten  v.  Ken- 
neav,  39  Neb,  313  (68  N.  W.  122);  (1894) 
Omaha  Fair  d  Expo»itUm  Au'n  v.  Mitsouri 
P.  R.  Co.,  42  Neb.  106  (60  N.  W.  330) ;  (1894) 
Ricliarda  v.  Borowaky,  39  Neb.  774  (58  N. 
W.  277);  (1896)  City  of  Omaha  v.  Richards. 
49  Neb.  244  (68  N.  W.  528);  (1899)  Shiver- 
icfc  V.  Ounnittff.*58  Neb.  29  (78  N.  W.  460) 
rrehearing,  69  Neb.  73];  (1902)  Canton  P. 
R.  Co.  V.  Lotu>ay,  2  Unof.  348  (96  N.  W. 
527);  (1902)  Buck  v.  Hogeboom.  2  Unof. 
853  {90  N.  W.  635);  (1903)  Chicago.  B.  & 
0  R.  Co.  V.  Troyer.  70  Neb.  293  (103  N,  W. 
680). 

1513.  (1890.)  A  party  who  alleges  error 
by  reason  of  a  technical  defeat  In  the  pro* 
ceediogs  must  himself  be  free  from  a  like 
fault  when  he  invokes  the  action  of  the 
court  to  correct  the  error.  Brown  v,  Oood- 
year,  29  Neb.  376  (45  N.  W.  618). 


1514.  (1890.)  Where  one  party  has  In- 
troduced certain  evidence,  be  cannot  com- 
plain of  similar  evidence  Introduced  by  the 
other  party. '  Meharry  v.  HalUoan,  29  Neb. 
565  (45  N.  W.  927). 

1515.  (1891.)  Where  the  assignee  t/t  a 
note,  In  an  action  thereon,  introduces  a  stip 
ulatton  that  a  certain  party  If  preaent  wonld 
testify  that  the  note  was  usurious,  he  can- 
not on  review  predicate  error  upon  the  ad- 
mission of  such  evidence.  Richari*on  v. 
Stone.  32  Neb,  617  (49  N.  W.  763). 

1516.  (189E,)  Argument  of  counsel  based 
on  facts  not  in  evidence  is  not  reversible 
error  if  made  in  reply  to  similar  argument 
of  the  adverse  party.  Stratton  v.  Dole,  45 
Neb.  472  (63  N.  W.  875). 

1517.  (1895.)  A  party  who  asks  his  ad- 
versary to  offer  in  evidence  a  written  instru- 
ment of  doubtful  competency  cannot  be 
heard  to  urge  In  the  supreme  court,  when 
the  instrument  was  Immediately  offered, 
that  it  should  have  been  excluded  as  in- 
competent. Smith  V.  Brown,  46  Neb.  230 
(64  N.  W.  714). 

1518.  (1896.)A  party  cannot  predicate  er- 
ror upon  an  order  which  he  procured  to  be 
made.  Norwegian  Plow  Co,  v.  BoUman,  47 
Neb.  186  (66  N.  W.  292;  31  L.  R,  A.  747); 
(1900)  Missouri  P.  B.  Co.  v.  Fas,  60  Neb. 
531  (83  N.  W.  744);  (1901)  Btorm  v.  Holmei. 
2  Unof.  16  (96  N.  W.  73);  (1902)  HolKav 
V.  American  Exchange  Nat.  Bank,  64  Neb. 
67  (89  N.  W.  382);  (1901)  Holmes  v.  Sea- 
man, 72  Neb.  300  (100  N.  W.  417);  (1907) 
Malcolm  Savings  Bank  v,  CroMn,  80  Neb. 
231  (116  N.  W.  150), 

1519.  (1898.)  A  party  tendering  an  im- 
material issue  which  the  conrt  refosee  to 
strike  from  the  pleadings  on  motion  of  the 
other  party,  cannot  be  heard  to  object  to 
evidence  renting  to  that  Isaae  on  the  ground 
that  it  is  immaterial,  Smtih  v.  Meyers,  64 
Neb.  1  (74  N.  W.  277). 

1620.  (1898.)  A  par^  who  has  induced 
the  court  to  permit  him  to  open  and  close 

the  trial  by  representing  that  there  was 
only  one  Issue  of  fact  for  decision,  caoaot. 
after  an  adverse  verdict  recede  from  his 
position  and  obtain  a  new  trial  on  the 
ground  that  there  were  other  questions  of 
foct  which  should  have  been  enbrnltted  to 
the  jury,  ffomc  Fire  Ins.  Co.  v.  Decker, 
55  Neb.  346  (75  N.  W.  841). 

1521.  (1898.)  Error  cannot  be  predicated 
upon  the  refusal  to  eliminate  from  the  rec- 
ord the  testimony  which  the  party  complain- 
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Ing  himself  Introduced.  Chicago,  R.  I.  d  P. 
R.  Co.  V.  Buel,  56  Neb.  205  (76  N.  W.  571). 

1522.  (1898.)  A  party  cannot  obtain  a 
reversal  on  accouot  of  the  admission  o(  in- 
competent evidence  which  be  brought  out 
on  tlie  cross-examination  of  the  witness  of 
his  adversary.  Chicago,  R.  I.  A  P.  B.  Oo. 
T.  Buel.  56  Neb.  205  (76  N.  W.  571). 

1523.  (1898-)  One  who  tenders  an  In- 
Btniction  which  Is  given,  which  assumes 
the  aistence  of  evidence  to  establish  an 
tssnable  fact  In  the  case,  cannot  afterwards 
be  heard  to  assert  that  there  was  no  evi- 
dence received  tending  to  prove  such  fact 
American  Fire  Ins.  Co.  v.  Landfare,  B6  Neb. 
482  176  N.  W.  1068). 

1524.  (1898.)  A  party  cannot  complain 
of  tbe  giving  of  an  Instruction  In  harmony 
with  one  which  he  requested.  American 
Fire  Ins.  Co.  v.  Landfare,  56  Neb.  482  (76 
N.  W.  1068);  (1901)  Farmera  Bank  v.  Oar- 
rote.  63  Neb.  64  (88  N.  W.  131);  (1903) 
Farmers  Mutual  In».  Oo.  v.  Cole,  4  Unof.  130 
(93  N.  W.  730). 

1525.  (1900.)  Argument  of  counsel  based 
on  matters  not  in  evidence  will  not  be  re- 
viewed if  made  In  reply  to  similar  argu- 
ment of  adverse  counsel.  Jfebraska  Bavings 
6  Exchauge  Bank  v.  Brewster,  69  Neb.  636 
(81  N.  W.  441). 

1526.  (1900.)  Where  a  party_  requests 
instructions  which  are  'contradictory,  he 
cannot  complain  if  the  court  makes  a  wrong 
selection.  Missouri  P.  R.  Oo.  v.  Fox,  60  Neb. 
531  (83  N.  W.  744). 

1527.  (1901.)  A  party  who  requests  In- 
fltnicttons  on  a  certain  theory  cannot  com- 
plain that  the  court  gave  other  instructions 
proceeding  on  the  same  theory.  Bchrandt 
V.  Young,  62  Neb.  254  (86  N.  W.  1085). 

1528.  (1901.)  Parties  who  invite  oral  In- 
structions do  so  with  the  probability  of  the 
defect,  and  when  such  instructions  are  given, 
and,  taken  aa  a  whole,  they  fairly  present 
the  issues,  the  court  will  not  examine  the 
eha^  for  fly  specks  on  the  phrases  and 
sentences.  Chicago,  R.  I.  <C  P.  R.  Co.  v.  An- 
dreesen,  62  Neb.  456  (87  N.  W.  167). 

1529.  (1901.)  A  party  who  requests  In- 
structions which  were  given  to  the  jury, 
cannot  afterwards  object  that  the  Issue  so 
presented  was  not  ndsed  by  the  pleadings. 
evigart  v.  Gentert,  63  Neb.  157  (88  N.  W. 
159). 

1530.  (1901.)  Where  a  question  Is  sub- 
mitted to  the  jury,  after  the  request  of  a 
party  for  Its  submission,  such  party  will  not 
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be  heard  to  say  that  a  finding  thereon  ad- 
verse to  him  is  not  sustained  by  sufficient 
evidence.  Iowa  Savings  Bank  v.  Frink,  1 
Unof.  26  (92  N.  W.  916);  (1901)  Chicago,  B. 
d  Q.  R.  Co.  V.  Johnston,  1  Unof.  314  (95  N. 
W.  614)..  (1901)  Farmers  Bank  v.  Oarrow. 
63  Neb.  64  (88  N.  W.  131);  (1902)  Missouri 
P.  R.  Co.  V.  Bemingway,  63  Neb.  610  (88 
N.  W.  673). 

1531.  (1901.)  A  party  will  not  be  beard 
to  complain  of  an  Instruction  on  the  ground 
that  it  submits  issues  not  presented  by  the 
pleading,  nor  supported  by  the  evidence, 
when  an  Instruction  given  at  his  request 
submits  the  same  Issues.  Collier  v.  Qavin, 
1  Unof.  712  (95  N.  W.  842). 

1632.  (1901.)  A  party  Is  estopped  to 
urge  an  objection  that  there  is  no  evidence 
In  support  of  a  proposition  contained  in  an 
instruction  when  he,  himself,  has  asked  f6r 
an  instruction  based  <m  the  same  theory. 
Collier  V.  Oanin,  1  Unof.  712  (96  N.  W. 
842). 

1533.  (1902.)  Where  a  party  to  a  suit 
requests  the  submission  of  a  question  to  the 
Jury  by  the  tender  of  an  instruction  which 
Is  refused,  be  cannot  complain  of  an  in- 
struction, given  by  the  court  on  Its  own 
motion,  submitting  the  same  question.  Ken- 
nord  V.  Qrossmun,  2  Unof.  743  (89  N.  W. 
1026). 

1534.  (1903.)  A  party  who  objects  to 
evidence  and  causes  it  to  be  occluded  can- 
not obtain  a  reversal  of  the  Judgment  as 
unsupported  for  want  of  the  evidence  so 
excluded.  Knudson  v.  Parker,  70  Neb.  21 
(96  N.  W.  1010). 

1636.  (190S.)  Where  in  an  action  on  the 
official  bond  of  a  sbertft  to  recover  damages 
for  his  neglect  to  file  a  deed  of  assignment 
under  the  provisions  of  Complied  Statutes, 
1899,  chapter  7,  section  7,  the  defendants  ob- 
ject to  the  Introduction  of  the  only  evident 
offered  which  would  tend  to  mitigate  the 
damages  and  reduce  the  amount  of  the  plain- 
tlfTs  recovery  thus  causing  its  exclusion, 
they'  are  not  fn  a  position  to  complain  of 
the  Judgment  as  excessive.  Buddleson  v. 
Polk,  70  Neb.  489  (100  N.  W.  802). 

1636.  (1906.)  Where,  in  an  action  for 
personal  Injuries,  counsel  for  plaintlft  in- 
vites the  jury  to  return  a  verdict  for  the 
defendant  it  they  find  that  the  plaintiff  Is 
only  entitled  to  nominal  damages,  and  such 
verdict  is  returned,  plaintiff  cannot  com- 
plain If  the  evidence  would  support  a  verdict 
for  such  damages.  Langdon  v.  Clarke,  73 
Neb.  516  (103  N.  W.  62). 
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1637.  (1906.)  Where  evidence  necessary 
to  sustain  a  verdict  has  been  erroneously  ex- 
cluded upon  a  general  objection,  tbe  party 
at  whose  Instance  the  evidence  was  excluded 
will  not  be  heard  to  complain  that  the  vbt- 
diet,  for  want  of  such  evidence,  Is  not  suffi- 
ciently sustained.  Lincotn  County  v.  Chi- 
cago. B.  rf  Q.  R.  Co.,  77  Neb.  99  (108  N.  W. 
178). 

—  ■ '  -  Assent  to  proceedings. 

1538.  (18S9.)  Error  cannot  be  assigned 
upon  a  ruling  or  action  of  the  district  court 
made  or  taken  with  the  consent  of  the  com- 
plaining  party.  Chamherlain  v.  Brown.  25 
Neb.  434  (41  N.  W.  284). 

1539.  (1890.)  Error  cannot  be  predicated 
upon  the  admission  of  testimony  vhich  was 
Introduced  under  an  agreement  of  the  par- 
ties. EUanger  v.  Grovifohn,  29  Neb.  139 
(45  N.  W.  273). 

1540.  (1893.)  A  party  cannot  predicate 
error  upon  the  overruling  of  a  motion  for 
a  new  trial  by  the  district  court,  where 
such  order  was  made  In  pursuance  of  the 
written  stipulation  of  all  the  parties,  al- 
though such  stipulation  was  made  for  the 
purpose  of  the  sooner  getting  the  case  Into 
the  supreme  court.  Omaha  Fire  Ins.  Co.  v. 
Maxwell,  Sharp  d  Boaa  Co.,  38  Neb.  358  (56 
N.  W.  1028). 

1541.  (1894.)  A  party  cannot  be  heard 
to  urge  error  in  the  proceedings  leading  to 
a  Judgment  which  was  entered  by  his  own 
consent.  Weander  v.  Johnaon,  42  Neb.  117 
(60  N.  W.  353). 

1542.  (1895.)  A  party  who  has  consented 
to  a  decree  of  foreclosure  and  a  sale  there- 
under cannot  be  heard  on  appeal  to  question 
the  correctness  of  the  decree  in  so  far  as  it 
was  authorized  by  his  own  stipulation.  Haj/' 
den  V.  Lincoln  City  Electric  R.  Co.,  43  Neb. 
680  (62  N.  W.  73). 

1543.  (1897.)  The  rule  that  parties  who 
voluntarily  submit  to  the  Introduction  of 
Irrelevant  testimony  and  accept  a  verdict 
thereon,  are  precluded  from  thereafter 
urging  that  the  evidence  was  Irrelevant, 
does  not  apply  to  a  case  where  the  pleadings 
and  the  instructions  of  the  court  confined 
the  Jury  to  a  consideration  of  one  issue 
when  there  was  no  evidence  to  support  the 
verdict  on  that  Issue,  although  there  was 
evidence  which  might  have  sustained  a  simi- 
lar verdict  had  other  questions  or  different 
Issues  been  submitted  to  the  Jury.  Esterly 
Harvesting  Machine  Co.  v.  Berg,  52  Neb. 
147  (71  N.  W.  952). 


1544.  (1901.)  A  party  will  not  be  heird 
to  complain  fn  this  court  of  the  action  of 
the  lower  court  in  the  trial  of  a  civil  cause 
If  the  action  of  the  court  was  by  the  "mn- 
tual  agreement"  of  the  [urtles  to  the  salt 
Vnion  Xat.  Bank  of  Chicago  v.  Touzalin 
Improvement  Co.,  1  Unof.  116  (95  N.  W. 
489). 

1545.  (1903.)  Where  the  record  discloses 
that  a  defendant  has  raised  the  question  and 
Insisted  in  the  district  court  that  there  vas 
not  sufficient  evidence  to  warrant  the  sub- 
mission of  a  material  Issue  to  the  jury,  and 
the  court  nevertheless  insists  on  submiitiag 
the  Issue,  the  defendant  is  not  estopped  on 
appeal  to  raise  the  same  question  here,  be- 
cause he  requested  and  obtained  an  Instmc- 
tlon  defining  the  law  relative  to  the  Issue 
as  he  understands  it  to  be.  Haslam  v. 
Barge.  69  Neb.  644  (96  N.  W.  245) 

1546.  (1907.)  Where  a  party  objects  to 
opinion  evidence  as  to  testamentary  capacity, 
and  preserves  his  exception,  he  does  not 
waive  the  error  by  subsequently  introducii^ 
similar  evidence  for  the  purpose  of  meeting 
his  adversary's  case,  rebutting  the  evidence 
to  which  he  excepted,  but  without  any  In- 
tention of  abandoning  his  exceptions.  In 
re  Estate  of  Cheney,  78  Neb.  274  (110  N.  W. 
731). 

Becognition  of  validity  of  proeaad- 
iAgs. 

1547.  (1872.)  A  party  having  appealed 
from  a  Judgment  of  the  district  court  to 
the  supreme  court,  has  so  recognized  it  as 
to  be  estopped  from  assailing  It  as  having 
been  irregularly  entered,  /rtcin  v.  Xuckollt 
3  Neb.  441.  [Overruled.  CaMll  v.  Cantvielt, 
31  Neb.  159.] 

1548.  (1887.)  Alleged  error  In  the  ad- 
mission of  parts  of  certain  documents  in 
evidence,  is  cured  where  the  objecting 
party  afterwards  Introduces  the  documents. 
Singer  Mfg.  Co.  v.  McAllister  Bros.,  22  Neb. 
359  (35  N.  W.  181). 

1549.  (1889.)  A  party  cannot  complain 
of  the  admission  of  evidence  where  he  after- 
ward introduces  the  same  or  similar  evi- 
dence. Chicago.  K.  d  U.  R.  Co.  v.  Wiehe. 
25  Neb.  542  (41  N.  W.  297). 

1550.  (1889.)  To  obtain  the  review  of 
a  decision  sustaining  or  overruling  a  de- 
murrer, the  party  must  suffer  a  Judgment 
in  chief  to  be  njndered  on  the  demurrer; 
If  he  answers  over  and  goes  to  trial  upon 
the  merits,  be  waives  the  demurrer  and 
cannot  assign  the  Judgment  upon  the  de- 
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marrer  aa  error.   Buck  rf  Greenwood  v. 
Reed,  27  Neb.  67  (42  N.  W.  894). 

1561.  (1901.)  Where  the  trial  court  re- 
jects certain  evidence  upon  the  express 
^and  that  it  Is  not  admissible  under  the 
answer,  acquiescence  In  such  rulings  by  ob- 
taining leave  to  amend  and  amending  the 
Eoswer  !s  a  waiver  of  any  error  in  the 
rallngB  based  on  the  pleading  prior  to 
amendment.  Winterringer  v.  Warder,  JBusA- 
neU  d  Olesmer  Co.,  1  Unof.  414  (96  N.  W. 
619). 

D.  Amendments,  Additional  Prooto  and 

Trial  de  Novo. 
Amendment  of  proceedings  of  lower  court. 

1552.  (1886.)  Where  an  action  is  brought 
apon  a  contract  instead  of  a  quantum 
meruAt,  and  all  the  proof  introduced  without 
objection,  showing  the  right  of  the  plaintiff 
to  recover,  the  supreme  court  will.  If  neces- 
sary, permit  an  amendment  of  the  petition 
to  conform  to  the  proof,  or  remand  the  cause 
to  the  district  court  for  such  amendment. 
Soman  v.  Steele.  Johnatm  rf  Co..  18  Neb. 
632  (  26  N.  W.  472). 

1553.  (1905.)  In  an  appeal  in  equity  In 
tbe  supreme  court  an  amended  petition  may 
be  Sled  in  conformity  with  the  facts  proved 
In  the  record.  Raley  v.  Ravmond  Bros. 
Clarke  Co..  73  Ueb.  496  (103  N.  W.  67). 

Farther  pleadings. 

1554.  (1S97.)  In  a  proceeding  in  error 
It  Is  proper  for  defendant,  by  way  of  answer, 
to  set  up  such  facts  subsequent  to  the  judg- 
ment as  are  claimed  to  have  the  effect  to 
waive  the  error  complained  of.  Shreck  v. 
Oilhert.  52  Neb.  813  (73  N.  W.  276). 

Additional  proofs. 

1555.  (1893.)  If  It  is  within  the  discre- 
tion of  the  supreme  court  to  receive  origi- 
nal evidence  In  appeal  cases,  tbe  exercise 
of  such  a  discretion  can  be  justlfled  only  in 
extreme  and  exceptional  cases,  where  the 
injured  party  Is  without  fault,  and  would 
be  otherwise  without  a  remedy.  Phasnix 
Mut.  Life  Ins.  Co.  «.  Brown,  87  Neb.  705  (66 
N.  W.  488). 

— —  Beferenoe. 

1556.  (1886.)  In  proceedings  In  error  to 
review  a  judgment  of  the  district  court, 
whereby  the  value  of  Improvements,  rents, 
and  profits,  and  of  the  real  estate,  was 
found  Dpon  appraisement,  the  supreme  court 
has  no  authority  to  order  a  reference  for 
the  purpoM  of  ascertaining  the  value  of 


rents  and  profits  accruing  after  the  verdict 
or  assessment  of  the  appraisers  and  during 

the  pendency  of  the  proceedings  In  the 
supreme  court  Burlington  ^  R-  l^-  Co- 
V.  Dohton,  19  Neb.  451  (27  N.  W.  442). 

Trial  de  novo. 

1557.  (1876.)  An  appeal  is  not  a  remedy 
to  correct  errors  of  law  only,  but  brings 
the  case  to  the  appellate  court  for  a  trial 
de  novo.  Wilcox  v.  Saunders,  4  Neb.  5S9; 
(1901)  Troup  V.  Horbach,  62  Neb.  664  (87 
N.  W.  316). 

1558.  (1904.)  Upon  an  appeal  In  equity 
the  supreme  court  will  try  tbe  Issue  de  novo, 
and  will  not  be  Influenced  In  its  decision  hy 
the  findings  of  the  trial  court  based  upon 
depositions  or  other  written  evidence.  The 
conclusions  of  the  trial  court,  derived  from 
the  consideration  of  the  evidence  of  wit- 
nesses examined  in  the  presence  of  the  court, 
will  not  be  regarded  unless,  upon  the  whole 
record,  in  view  of  the  position  of  the  trial 
court  In  weighing  such  evidence,  they  ap- 
pear to  be  right.  Grandin  v.  First  yat. 
Bank  of  Chicago.  70  Neb.  730  (98  N.  W. 
70);  (1904)  Naudain  v.  Fullenwider,  72 
Neb.  221  (100  N.  W.  296). 

1559.  (1906.)  Sections  138,  139  and  144 
of  the  code,  relative  to  variances  and  amend- 
ments, are  applicable  to  the  trial  de  novo 
In  the  supreme  court  of  suits  in  equity  on 
appeal.  Lichty  v.  Beale,  75  Neb.  770  (106 
N.  W.  1018). 

E.  Presumptions. 

Presumption  as  to  abuse  of  discretion,  see 
post,  SS  1660,  1661. 

Presumption  as  to  effect  of  error,  see 
post:  1 1874. 

Proceedings  of  trial  court  in  general. 

1560.  (1877.)  To  obtain  a  review  in  the 
supreme  court,  error  must  affirmatively  ap- 
pear In  the  record.  Tbe  rule  Is,  that  when- 
ever the  facts  stated  In  the  record  are  con- 
sistent with  the  duty  of  the  court,  and 
nothing  is  shown  to  establish  a  contrary 
theory.  It  will  be  presumed  that  the  court 
acted  properly  and  all  things  were  rightly 
done.  Fiilion  v.  State.  5  Neb.  351;  (1896) 
American  Investment  Co.  v.  McGregor,  48 
Neb.  779  (67  N.  W.  785). 

1561.  (1878.)  In  a  proceeding  in  error 
every  presumption  must  be  in  favor  of  the 
correctness  of  the  judgment  of  the  court 
below.  It  Is  only  "for  errors  appearing  on 
the  record"  that  the  Judgment  of  a  district 
court  can  be  properly  reversed.   Frey  v. 
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Draho$,  1  Neb.  194;  0884)  Thesing  v. 
Gchool  District  No.  57,  16  Neb.  134  (19  N. 
Y/.  625). 

1562.  (1886.)  All  presumptloDS  are  in 
favor  of  the  regularity  of  the  proceedings 

of  the  district  court.  Error  la  never  pre- 
sumed. Alexander  v.  Irwin,  20  Neb.  204 
(29  N.  W.  ?85);  (1888)  McBride  v.  Lathrop, 
24  Neb.  93  (38  N.'  W.  32);  (1901)  Citizens 
Bank  of  Humphrey  v.  Btocktlager,  1  Unof. 
799  (96  N.  W.  591). 

1663.  (1898.)  Id  the  supreme  court,  in 
reviewing  cases,  the  transcript  being  silent 
as  to  matters  before  the  district  court.  It 
will  be  presumed  taht  the  facts  there  dis- 
closed were  of  such  character  as  to  warrant 
the  Judgment  rendered.  AUing  v.  Fisher, 
55  Neb.  239  (75  N.  W.  536). 

1564.  (1898.)  Where  the  Journal  entry 
of  a  ruling  recites  that  a  party  noted  an 
exception  to  the  order,  it  will  be  presumed 
that  he  was  present  in  person  or  by  counsel. 
Royal  Trust  Co.  v.  Exchange  Cank,  66  Neb. 
663  (76  N.  W.  425). 

1665.  (1903.)  If  the  record  presented 
to  the  supreme  court  Is  aqt  complete,  and  if, 
because  of  such  Incompleteness,  it  is  impos- 
sible to  determine  whether  the  judgment  of 
the  district  court  is  right  or  wrong,  it  will 
be  presumed  to  be  right.  Stedry  v.  Beck,  4 
Unof.  390  (94  N.  W.  513). 

1666.  (1903.)  Where  there  Is  no  bill  of 
exceptions  preserved,  and  the  record  con- 
tains nothing  but  the  clerk's  transcript,  the 
general  presumption  exists  that  every  pro- 
ceeding essential  to  the  legality  and  validity 
of  the  Judgment  was  validly  taken.  And 
where  on  any  contingency  supposable  in  the 
state  of  the  record,  the  decision  below  might 
have  been  valid,  such  contingency  will  be  so 
presumed.  Grove  v.  Dineen,  4  Unof.  722 
(96  N.  W.  253). 

1567.  (1906.)  The  presumptions  In  favor 
of  the  regularity  of  the  proceedings  of 
superior  courts  are  of  no  avail  against  facts 
shown  by  the  record  Itself.  First  Nat.  Bank 
of  Sutton  V.  Sutton  Mercantile  Co.,  77  Neb. 
596  (110  N.  W.  306). 

Burden  of  showing  error. 

1568.  (1877.)  Under  the  constitution  and 
statute  relating  to  proceedings  In  error  the 
supreme  court  can  only  reverse,  vacate,  or 
modify  a  judgment  rendered  by  the  district 
court  for  errors  appearing  on  the  record. 
JTorHII  V.  Taylor,  6  Neb.  236;  (1898)  Maginn 
V.  PiCkard,  57  Neb.  642  (78  N.  W.  296)- 


(1890)  Stark  V.  Bellamy,  29  Neb.  608  (46 

N.  W.  85). 

1569.  (1877.)  In  order  to  review  a  re- 
fusal of  the  trial  court  to  Issue  an  attach- 
ment on  a  claim  not  due,  the  record  must 
show  such  facts  and  circumstances  as  will 
fairly  indicate  an  intent  of  defendant  to 
defraud  bis  creditors.  Beidentopf  v.  Amu- 
bil,  6  Neb.  624. 

1670.  (1880.)  It  is  a  settled  rule  of  law 
that  every  presumption  is  In  favor  of  the 
correctness  of  the  judgment  of  a  court  of 
general  jurisdiction,  until  the  contrary  ts 
made  aJBrmatlvely  to  appear.  Credit  Fon- 
der V.  Rogers,  10  Neb.  184  (4  N.  W.  1012); 

(1887)  Aapinwall  v.  Sabin.  22  Neb.  73  (34 
N.  W.  72;  3  Am.  St.  Rep.  268);  (1903) 
Stansbury  v.  Storer,  70  Neb.  603  (97  N.  W. 
805). 

1671.  (1884.)  When  the  finding  and 
Judgment  of  the  trial  court  are  supported 
by  sufficient  evidence  a  new  trial  will  not 
be  ordered  unless  prejudicial  error  affirma- 
tively appears.  Snyder  v.  Jennings,  15  Neh. 
372  (19  N.  W.  501). 

1572.  ( 1884.)  Error  cannot  be  presumed. 
It  must  appear  affirmatively  in  order  to 
reverse  a  judgment.  Parody  v.  School  Dis- 
trict, 15  Neb.  614  (19  N.  W.  633);  Singer 
Mfg.  Co.  V.  Doggett,  IG  Neb.  609  (21  N.  W. 
468);  (1884)  RoeftI  v.  Roehl.  15  Neb.  655 
(19  N.  W.  C32):  (1884)  Birdsall,  Son  rf  Co. 
V.  Carter,  16  Neb.  422  (20  N.  W.  287); 
(1885)  Bedford  v.  Ruby,  17  Neb.  97  (22  N. 
W.  76);  (1886)  Weir  v.  B.  M.  R.  B.  CO., 
19  Neb.  212  (26  N.  W.  627);  (1887)  McClure 
V.  Lavender,  21  Neb.  181  (31  N.  W.  672); 

(1888)  Welborn  v.  Eskey.  25  Neb.  193  (40 
N.  W.  959):  (1894)  Weeks  v.  Wheeler,  41 
Neb.  200  (59  N.  W.  554);  (1896)  Union  P. 
R.  Co.  V.  Kinney.  47  Neb.  393  (66  N.  W. 
449):  (189S)  Andrews  v.  Kerr,  64  Neb.  618 
(74  N.  W.  1071);  (1899)  Unton  P.  R.  Co.  v. 
Vincent.  58  Neb.  171  (78  N.  W.  457);  (1899) 
Mercantile  Trust  Co.  v.  O'Hanlon.  58  Neb. 
482  (78  N.  W.  925);  (1899)  First  Nat.  Bank 
of  Broken  Bow  v.  StockTiam,  59  Neb.  304  (80 
N.  W.  899);  (1900)  Ashpole  v.  Sallffrvn,  60 
Neb.  196  (82  N.  W.  623);  (1901)  Gooding  v. 
Ransom,  63  Neb.  78  (  88  N.  W.  169);  (1902) 
Hobbs  V.  Warman,  63  Neb.  703  (89  N.  W. 
255);  (1902)  Falstrom  v.  Banning,  64  Neb. 
339  (89  N.  W.  1133);  (1902)  Shelby  v. 
Creighton,  2  Unof.  S«4  (96  N.  W.  382); 
(1903)  Modem  Brotherliood  of  America  v. 
Cummings,  68  Neb.  256  (94  N,  W.  144). 

1673.    (1896.)    All  presumpticms  exist  In 
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fator  of  the  regularity  of  the  judgments  of 
courts  of  general  juriBdictlon,  and  he  who 
asserts  the  contrary  la  required  to  establish 
the  alleged  error  hy  an  exhibition  of  the 
record.  WrioM  v.  State,  45  ?Ieb.  44  (68  N. 
W.  147). 

1574.  {1896.)  Every  Judgment  brought 
to  the  supreme  court  for  review  comes  sur- 
rounded with  the  presumption  of  correct- 
ness, and  the  supreme  court  will  not  search 
a  record  for  the  purpose  of  ascertaining  if 
it  contains  error.  The  burden  Is  upon  the 
party  complaining  of  the  action  of  the  dis- 
trict court  to  speclflcally  point  out  what  la 
complained  of  and  show  that  It  was  proba- 
bly emmeons.  ^tna  Ins.  Co.  v.  Simmong, 
49Neh.  811  (69  N.  W.  125). 

1576.  (1898.)  Upon  a  record  presenting 
DO  question  of  law  a  Judgment  sustained  by 
the  evidence  will  be  affirmed.  Matru  v. 
Boyd.  54  Neb.  170  (74  N.  W.  392). 

1576.  (1901.)  The  burden  of  proof  is 
upon  the  one  asserting  error,  and  until  the 
error  is  made  to  appear  from  the  record 
the  ]udgm«it  complained  of  will  not  be.  dis- 
turbed. State  V.  Nebratka  Savings 
clianoe  Bonfc,  61  Nrf).  496  (85  N.  W.  391). 

1577.  (1902.)  It  is  the  duty  of  the  plain- 
tiff in  error,  in  all  cases,  to  point  out  the 
errors  by  reason  of  which  he  claims  the 
judgment  should  be  reversed,  and  unless  the 
error  is  affirmatively  established  by  the  rec- 
ord, the  judgment  will  be  affirmed.  Noth* 
durft  V.  City  of  Lincoln,  66  Neb.  430  (96  N. 
W.  163). 

1578.  (1902.)  It  is  the  duty  of  a  plaintiff 
In  error  to  bring  to  the  supreme  court  a 
sufficient  transcript  of  the  record  to  show 
error  affirmatively:  If  there  is  not  enough 
upon  the  face  of  the  transcript  to  cause  the 
judgment  to  appear  necessarily  erroneous, 
the  proceedings  In  error  must  fall!  Stewart 
V.  Rosengren,  66  Neb.  445  (92  N.  W.  686). 

Court  where  caae  originated. 

1B79.  (1897.)  From  the  mere  fact  that 
there  was  filed  in  the  district  court  a  copy 
of  a  petition  and  an  answer  entitled  "In  the 
County  Court,"  and  Indorsed  as  therein  filed. 
It  win  not  be  assumed  that  there  was  a 
judgment  In.  or  an  appeal  from,  the  county 
eouru  Walton  v.  Campbell,  51  Neb.  788  (71 
N.  W.  737). 

Jurisdiction  of  lower  court. 

1580.  (1883.)  "When  a  record,  brought 
to  the  supreme  court  on  error,  speaks  of 
an  order  of  attachment  Issued  by  a  county 


judge,  but  falls  to  state  in  what  amount, It 
was  Issued,  or  to  otherwise  describe  It,  it 
will  be  presumed  to  have  been  Issued  in  a 
case  In  which  the  county  court  had  JuriB- 
dictlon concurrently  with  the  district  court. 
Schell  V.  Stuenttine,  15  Neb.  9  (16  N.  W. 
,758). 

1581.  (1900.)  In  courts  of  general  Juris- 
diction the  rule  ts  that  the  proceedings 
taken.  Including  questions  of  Jurisdiction, 
are  presumed  to  he  regular  and  In  conform- 
ity with  law.  Where,  however,  the  record 
discloses  the  jurisdictional  steps  taken,  and 
It  is  made  to  appear  that  no  jurisdiction  was 
acquired  over  the  defendant,  the  rule  In- 
voked Is  rendered  unavailing.  Chicago,  B. 
&  0.  R.  Co.  V.  Oov.nt^  of  Hitchcock.  60  Neb. 
722  (84  N.  W.  97). 

1682.  (1901.)  Jurisdictional  facts  will 
not  be  presumed  In  order  to  sustain  the 
Judgments  of  Inferior  courts,  but  when  it 
appears  that  jurisdiction  has  once  attached 
the  presumption  that  the  subsequent  pro- 
ceedings were  r^rnlar  will  be  Indulged  until 
the  contrary  Is  shown.  Kuker  v.  Beindorff, 
63  Neb.  91  (88  N.  W.  190). 

1583.  (1902.)  In  the  absence  of  an  af- 
firmative showing  in  the  record  a  court  of 
general  Jurisdiction  will  be  conclusively  pre- 
sumed to  have  Jurisdiction  of  the  parties  to 
the  action.  Neliaioka  Bank  v.  Ingersotl,  2 
Unof.  617  (89  N.  W.  618). 

On  appeal  from  intermediate  conrt. 

1684.  (1879.)  The  supreme  court  will 
presume  the  docket  entry  and  the  certificate 
of  a  justice  of  the  peace  to  have  been  made 
at  the  time  they  purport  to  he.  Dole  v. 
Domridge,  9  Neb.  138  (1  N.  W.  999). 

1585.  (1884.)  Where  the  transcript  of  a 
Justice's  docket  shows  that  the  parties  were 
present  at  the  trial,  the  supreme  court  will 
not  presume  that  judgment  was  rendered 
by  default.  Rawalt  v.  Brewer,  16  Neb.  444 
(20  N.  W.  391). 

1586.  (1887.)  On  an  appeal  from  a  Judg- 
ment of  a  probate  court  In  matters  relating 
to  an  estate,  where  the  Judge  aprovea  the 
bond  for  such  appeal.  It  will  be  presumed  the 
bond  conforms  to  the  orders  of  such  court, 
although  they  do  not  appear  In  the  record. 
Jacobs  V.  Morrow,  21  Neb.  233  (31  N..  W. 
739). 

1587.  (1887.)  In  a  case  brought  on  error 
to  a  district  court,  to  reverse  a  Judgment 
of  that  court  reversing  a  Judgment  of  a 
justice  of  the  peace,  and  upon  examining 
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the  petition  In  error  to  said  justice  of  the 
peace  uid  the  record  certified  by  him,  it 
appears  that  there  fs  reversible  error  as- 
signed, It  will  be  presumed  by  the  supreme 

court  that  It  was  upon  such  errors  that  the 
judgment  of  the  Justice  was  reversed,  and 
not  upon  other  errors  assigned,  which  are 
believed  not  to  be  reversible.  Stanton  4  Co. 
V.  Bpenoe,  22  Neb.  191  (34  N.  W.  369). 

1588.  (18S8.)  Judgment  in  the  county 
court,  upon  which  execution  on  which  the 
levy  was  made  was  issued,  having  been  for 
f490.43,  and  costs,  the  amount  of  costs  not 
being  shown  in  the  record,  nor  the  interest 
on  the  judgment  computed,  the  finding  of 
¥639.20  Is  presumed  to  be  correct  Townt  v.  ■ 
Sparks,  23  Neb.  142  (36  N.  W.  375). 

1689.  (1890.)  A  judgment  of  a  Justice 
of  the  peace,  affirmed  on  error  to  the  district 
court,  and  thence  taken  on  error  to  the 
supreme  court,  no  error  appearing  from  the 
transcript  of  the  justice,  which  is  the  only 
evidence  before  the  higher  courts,  will  be 
affirmed  as  of  course.  McKeigJtan  v.  Qravet, 
28  Neb.  801  (44  N.  W.  1135). 

1590.  (1890.)  Findings  of  a  city  council 
as  to  Jurisdictional  facts.  In  granting  an 
application  for  a  liquor  license,  presumed 
by  supreme  court  to  be  supported  by  the 
evidence.  Lambert  v.  Stevens,  29  Neb.  283 
(45  N.  W.  467). 

1591.  (1891.)  "Where  the  transcript  of  a 
judgment  rendered  by  a  justice  of  the  peace 
on  the  verldct  of  a  jury  gives  the  names  of 
the  jurors  and  shows  that  no  objection  was 
made  to  the  manner  of  selecting  the  Jury, 
it  will  be  presumed  that  the  jury  was 
selected  in  the  mode  pointed  out  in  the 
statute.  Oapen  v.  Brett^rnitz,  31  Neb.  302 
(47  N.  W.  918). 

1692.  (1903.)  To  warrant  a  reversal  of 
a  judgment  of  the  district  court,  reversing 
an  order  of  the  county  court,  error  must 
afSrmatlvely  appear.  Stedry  v,  BecJc,  4 
Unof.  390  (94  N.  W.  513). 

Preliminary   and   interlocutory  proceed- 
ings. 

1593.  (1876.)  Where  the  record  shows 
that  a  written  order  adjourning  the  district 
court  is  entered  on  the  journal  by  the 
clerk,  but  it  does  not  appear  that  the  clerk 
formally  adjourned  the  court,  It  will  be 
presumed  that  he  performed  that  duty, 
fimitfc  D.  State,  4  Neb.  277. 

1594.  (1S94.)  It  is  the  ('"tv  of  the  dis- 
trict court  to  afford  to  defendants  a  full 


opportunity  to  present  their  defense,  bat  It 
is  also  its  duty  to  prevent  unnecessary  de- 
lays and  discourage  frivolous  proceedings. 
In  reviewing  orders  affecting  the  procedure 
in  a  case  the  supreme  court  will  presume. 
In  the  absence  of  evidence  to  the  coatrarr, 
that  the  district  courts  have  acted  with  doe 
regard  to  both  principles.  Li<^tenberger  v. 
W&m,  41  Neb.  836  (60  N.  W.  93). 

159B.  (1894.)  It  win  be  presumed  by  the 
appellate  court.  In  the  absence  of  any  show- 
ing upon  the  subject,  that  calendar  for  the 
county  court  was  prepared  and  the  causes 
set  down  for  trial  In  strict  compliance  vttb 
the  terms  of  the  statute.  Bond  v.  Wjfckoff, 
42  Neb.  214  (60  N.  W.  664). 

1596.  (1896.)  The  supreme  court  will 
not  presume  the  adjournment  of  a  term  of 
the  district  court  from  the  fact  that  twenty- 
three  days  have  intervened  since  a  given 
day  thereof.  Hyde  v.  Kent,  47  Neb.  26  (66 
N.  W.  39). 

1697.  (1899.)  Where  the  record  shows 
an  order  adjourning  to  a  future  day  In  the 
term,  and  judicial  proceedings  carried  on 
In  the  interval,  it  will  be  presumed,  in  tevor 
of  regularity,  that  there  has  been  a  recon- 
vention and  an  express  or  implied  vacation 
of  the  order  of  adjournment.  Oreene  v. 
Morse,  57  Neb.  391  (77  N.  W.  925;  73  Am. 
St  Rep.  761). 

1698.  (1901.)  The  statute  not  requiring 
a  justice  of  the  peace  to  enter  upon  his 
docket  the  hour  when  an  order  of  adjourn- 
ment is  made,  where  Jurisdiction  has  at- 
tached it  will  be  presumed  that  such  order 
was  made  at  the  proper  time.  Euker  v. 
Beindorff,  63  Neb.  91  (88  N.  W.  190). 

1599.  (1901.)  It  Is  necessary  that  the 
affidavit  for  service  by  publication  be  filed 
in  the  proper  office  before  publication  of 
notice,  but  when  a  copy  of  the  affidavit 
In  due  form,  is  found  in  the  bill  of  excep- 
tions but  witliout  filing  marks  thereon.  It 
will  be  presumed,  in  the  absence  of  speciflz 
objections  on  the  trial  and  any  explanatory 
evidence,  that  the  omission  Is  but  a  clerical 
error  on  the  part  of  the  officer  In  making 
up  the  record.  Foley  v.  DoyJe,  1  Unof.  643 
(96  N.  W.  1067). 

 Special  appearance. 

1600.  (1898.)  A  special  appearance  must 
be  assumed  to  have  been  properly  overruled 
when  the  affidavit  upon  which  it  was  founded 
does  not  appear  in  the  record  In  the  suprone 
couri.  IJfe  Ins.  Clearing  Co.  v.  AltgcHuler, 
63  Neb.  481  (73  N.  W.  942). 
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Prowsa. 

1601.  (1902.)  When  the  evidence  npon 
vblch  the  trial  court  acted  in  refusing  to 
Qoash  the  serrlce  of  a  snmmonB,  Is  bot 
preserred  in  a  bill  of  exceptions,  the  su- 
preme court  will  presume  that  It  was  suffl- 
dent  to  warrant  the  decision.  Haskett  v- 
DiittM,  65  Neb.  274  (91  N.  W.  396) . 

Pirties. 

1602.  (1S89.)  In  an  action  on  a  note, 
where  the  record  shows  that  a  note  was 
Introduced  in  evidence,  it  will  be  presumed, 
fn  the  absence  of  a  showing  to  the  contrary, 
that  It  was  In  a  form  authorising  plalntilf 
to  sue  on  It  Bair  v.  People'*  Banh,  27  Neb. 
377  (43  N,  W.  847), 

Pleading*. 

1603.  (1884.)  Where  the  trial  court  per- 
mits an  amendment  to  be  made  to  a  pleading 
during  trial  It  will  be  presumed  to  be  made 
to  be  "in  furtherance  of  Justice,"  unless  the 
contrary  appears  from  the  record.  Singer 
m.  Co.  V.  Doggett,  16  Neb.  609  (21  N.  W. 
4fig). 

1604.  (1886.)  Where  amended  pleadings 
are  filed  in  the  district  court  and  properly 
certified  to  the  supreme  court  as  a  part 
of  the  transcript,  it  will  be  presumed  that 
sueh  pleadings  were  filed  regularly  and  with 
the  knowledge  or  permission  of  the  district 
court,  and  they  will  be  treated  as  properly 
in  the  record.  Johnton  v.  Mittowri  P.  R. 
Co..  18  Neb.  690  (26  N.  W.  347). 

1605.  (1893.)  When  It  Is  sought  to  re- 
view a  decree  In  equity  by  error  proceed- 
ings, and  the  only  error  alleged  Is  that  the 
pleadings  do  not  support  the  decree,  every 
reasonable  presumption  must  be  Indulged 
in  support  of  the  correctness  of  the  decree; 
and  nnlees  It  certainly  appears  that  no  such 
decree  as  rendered  could  lawfully  be  pro- 
oonnced  on  the  pleadings,  it  will  not  be 
disturbed.  Fitzgerald  v.  Brandt,  36  Neb. 
«83  (  54  N.  W.  992). 

1606.  (1894.)  Where  an  answer  trav- 
erses the  allegations  of  the  petition  by 
references  to  numtwrs  of  lines  therein,  and 
BQcb  numbering  is  not  preserved  In  the 
transcript,  it  will  be  presumed  that  all 
material  allegations  were  denied.  Bellevue 
Improvement  Co.  v.  Village  of  Bellevue,  39 
Neb.  S76  (68  N.  W.  446). 

1607.  (1899.)  The  supreme  court  will 
not  assume  there  was  error  In  the  over- 
mllng  of  a  motion  to  require  a  party  to 
malte  his  pleading  in  the  district  court  com- 


ply with  a  former  pleading  in  the  county 
court,  where  the  record  for  review  falls  to 
show  what  pleading  was  filed  in  the  county 
court  Krebhs  v.  Holway,  58  Nob.  66  (78 
N..W.  397). 

1608.  (1901.)  Where  no  reply  appears 
In  the  record  and  there  are  other  Issues  on 
which  the  cause  was  properly  triable,  it  will 
not  be  presumed  that  the  cause  was  tried  on 
matters  admitted  by  the  pleadings.  Amea 
V.  Parrott,  61  Neb.  847  (86  N.  W.  503;  87 
Am.  St  Rep.  636). 

1609.  (1902.)  Where  a  cause  Is  tried  to 
the  court  and  there  la  a  general  finding  for 
the  plaintiff.  If  any  cause  of  action  la  stated 
and  there  la  evidence  thereon  sufllcient  to 
snataln  the  finding.  It  will  be  presumed  that 
the  court  proceeded  thereon  and  the  judg- 
ment  will  be  affirmed,  although  the  petition 
attempts  also  to  state  a  cause  of  action  of 
a  different  natura  which  would  not  sustain 
a  recovery.  Omaha  Bretoing  Aa»*n  v.  Tillen- 
burg,  2  Unof.  277  (96  N.  W.  107). 

Qualiflcations  of  Judge. 

1610.  (1896.)  Where  the  record  dis- 
closes an  order  of  the  district  court  sufficient 
In  form  but  omitting  the  name  of  the  judge 
by  whom  it  was  made,  the  fact  that  the  sole 
Judge  of  the  district  named  was  at  the  date 
thereof  disqualified  to  act  in  such  proceed- 
ing by  reason  of  having  been  attorney  for 
we  of  the  parties  raises  no  preaumptton 
against  the  validity  of  such  order  In  view 
of  the  statute  authorizing  Judges  to  Inter- 
change and  hold  court  for  each  other.  Link 
V.  Connell,  48  Neb.  674  (67  N.  W.  475). 

Admlaslbillty  of  eridenee. 

1611.  (1896.)  Brror  does  not  appear  as 
to  the  Introduction  In  evidence  of  a  written 
instrument  on  the  ground  of  material  altera- 
tion where  the  copy  In  the  bill  of  exceptions 
and  other  evidence  fall  to  disclose  such 
alteration.  Chadron  Banking  Co.  v.  Ma- 
honey,  43  Neb.  214  (61  N.  W.  694). 

1612.  (1898.)  The  supreme  court  cannot 
assume  that  the  rejection  of  written  evi- 
dence was  prejudicially  erroneous  when 
there  Is  In  the  record  before  It  no  showing 
as  to  the  nature  ot  the  evidence  rejected. 
Modern  Woodman  Accident  Aaa'n  v.  fihryock. 
64  Neb.  250  (74  N.  W.  607;  39  L.  R.  A.  82l>). 

Depoaltlons. 

1613.  (1898.)  Depositions  filed  in  a 
lower  court  are  presumed.  In  the  absence 
of  proof  to  the  contrary,  to  have  been  trans- 
mitted to  the  district  court  within  the  time 
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limited  by  the  statute  (or  that  purpose. 
Thomas  V,  Ifebraaka  Motine  PUno  Oo^  66 
Neb.  383  (76  K.  W.  876). 

Bafficiency  of  arldenee. 

1614.  (1877.)  When  the  record  does  not 
contain  all  the  evidence,  or  show  that  no 
evidence  was  Introduced  or  offered  relative 
to  Issues  of  fact  in  a  trial  before  the  court. 
It  will  be  presumed  that  the  findings  of  the 
court  are  based  on  sufficient  proof  of  the 
facts.   Hendrix  v.  Rieman,  6  Neb.  516. 

1615.  (1880.)  Where  nothing  whatever 
Is  shown.  If  evidence  vere  necessary  to 
have  authorised  the  particular  decision  com- 
plained of.  It  wiU  be  presumed  that  tho 

evidence  was  before  the  court.  Credit  Fon- 
der V.  Rogers.  10  Neb.  184  (4  N.  W.  1012). 

1616.  (1884.)  In  the  absence  of  a  bill  of 
exceptions  It  will  be-  presumed  that  the 
necessary  proof  was  produced  at  the  trial. 
Vindguest  v.  Perfcy.  16  Neb.  884  (20  N.  W. 
301);  (1896)  Tan  Btten  v.  Teat,  49  Neb.  726 
(68,  N.  W.  1023);  (1900)  Sutton  v.  Sutton, 
60  Neb.  400  (83  N.  W.  200);  (1900)  Fisk.  v. 
Thorp,  60  Neb,  713  (84  N.  W.  79);  (1901) 
Lexington  Bank  v.  Marsh,  1  Unof.  210  (9S 
N.  W.  341);  (1902)  Spargur  v.  Prentiss,  66 
Neb.  222  (92  N.  W.  300);  (1902)  ShelHy  v. 
Creighton,  2  Unof.  267  (96  N.  W.  382). 

1617.  (1888.)  All  presumptions  are  in 
favor  of  the  regularity  of  the  proceedings 
of  courts  of  record  when  collaterally  as' 
sailed,  and  where  a  decree  contains  tho 
finding, of  a  fact  specially,  which  is  pleaded 
In  the  petition,  it  must  be  presumed  that 
sufflclent  evidence  was  submitted  to  the 
court  to  justify  such  finding.  Hilton  v. 
Bachman,  24  Neb.  490  (39  N.  W.  419). 

1618.  (1893.)  Exhibits,  Which  the  rec- 
ord shows  were  offered  in  evidence,  will  not 
be  presumed  to  have  been  withheld  from 
tho  consideration  of  the  jury.  In  support  of 
a  contention  that  the  verdict  was  unsup- 
ported by  the  evidence.  Dawson  v.  Wil- 
liams. 37  Neb.  1  (5B  N.  W.  284). 

1619.  (1895.)  There  being  no  bill  of  ex- 
ceptions the  supreme  court  will  assume  all 
facts  well  pleaded  in  the  petition  was  es- 
tablished, and  also,  a  failure  to  prove  all 
affirmative  propositions  contained  In  the 
appellants  pleadings.  City  of  Omaha  v. 
Megeath.  46  Neb.  502  (C4  N.  W.  1091). 

1620.  (1896.)  In  absence  of  a  properly 
authenticated  bill  of  exceptions,  it  will  be 
presumed  that  every  essential  averment  of 
the  petition  not  negatived  by  the  verdict 


was  proved,  and  that  the  instructlODS  re- 
fused should  not  have  been  given.  Romberg 

V.  Hediger,  47  Neb.  201  (66  N.  W.  283). 

1621.  (1897.)  In  absence  of  a  bill  of  ex- 
ceptions it  will  be  assumed  that  the  district 
court  was  fully  Justified  by  the  proob  in  bo 
ruling  on  various  motions  as  to  require  tbe 
enforcement  of  Its  judgment  which  pre- 
viously had  been  affirmed  by  the  appellate 
court.  Tolerton  c£  Stetson  Co.  v.  ffcrmon- 
American  Savings  Bank,  62  Neb.  194  (71 
N.  W.  1013). 

1622.  (1898.)  In  an  action  to  enjoin  tbe 
Issuance  of  bonds  given  in  aid  of  internal 
improvements,  the  chief  question  being 
whether  or  not  two  signers  on  the  petition 
were  qualified  freeholders,  the  record  must 
he  considered  here  on  appeal  as  presented, 
and.  In  the  absence  of  proof  to  sustain  tlie 
allegations  of  tbe  petition  that  these  two 
persons  were  not  freeholders,  it  must  be 
presumed  that  they  were,  and  they  must  be 
so  considered  in  determining  as  to  tbe  num- 
ber of  proper  signers  of  the  petition.  C«m- 
mings  v.  Hyatt,  64  Neb.  35  (74  N.  W.  411). 

1623.  (1900.)  Where,  on  appeal  it  was 
decided  that  on  a  certain  point  in  the  case 
the  evidence  was  Inaufflclent  to  prove  a 
cause  of  action  and  the  case  was  reversed, 
and  a  second  trial  had;  the  trial  court  sub- 
mitting to  the  Jury  the  question  Uins  de- 
cided in  the  former  appeal,  In  the  absence 
of  a  record  to  the  cfmtray.  It  will  be  pre- 
sumed in  the  trial  court,  having  the  evi- 
dence in  both  trials  before  It,  found  a  mate- 
rial difference  existing,  from  which  it  was 
determined  that  the  decision  In  the  case  on 
appeal  did  not  apply  to  the  evidence  as 
submitted  in  the  second  trial. .  Missouri  P. 
R.  Co.  V.  Fox,  60  Neb.  53l  (83  N.  W.  744). 

1624.  (1900.)  Where  a  trial  court  makes 
a  finding  of  fact  it  Is  not  unreasonable  to 
hold  that  there  exists  some  testimony  re- 
lating to  the  subject,  even  though  It  bo 
claimed  the  evidence  does  not  support  the 
conclusion  reached.  Blue  Valley  Lumber 
Co.  V.  Conro.  61  Neb.  39  (84  N.  W.  402). 

1625.  (1901.)  Nothing  appearing  to  the 
contrary  it  will  he  presumed  that  the  Judg- 
ment appealed  from  was  within  the  plead- 
ings and  justified  by  proof.  Carter  v.  Oib- 
son.  61  Neb.  207  (85  N.  W.  45;  52  L.  R.  A. 
'468). 

1626.  (1901.)  In  the  absence  of  a  bill 
of  exceptions,  it  will  be  presumed  that  tUcre 
was  evidence  sufficient  to  support  an  order 
approving  the  report  of  a  receiver.  State  v. 
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yeinaka  Savinffa  A  Exchange  Bank,  61  Neb. 
m  (S5  N.  W.  391). 

Ifi27.  (1902.)  Where  affidavits  in  BUih 
port  of  and  against  tbe  issuance  of  a  tem- 
porary order  of  Injunction  are  not  preserved 
in  a  bill  of  exceptions,  the  supreme  court 
Till  presume  that  they  were  sufflclent  to 
support  the  allegations  of  the  petition  and 
warrant  the  Issuance  of  the  order.  State, 
ex  rel.  Cohn,  v.  Je»»en,  66  Neb.  616  (92  N. 
W.  584). 

Irstmctlons  given  or  refused. 

1628.  (1871.)  If  the  record  does  not 
s&ow  that  it  contains  all  the  teattmonjr.  It 
will  be  presumed  that  there  was  evidence 
vhfcta  would  Justify  a  charge  of  the  court, 
ilthough  it  does  not  appear  at  large.  Ho- 
man  V.  Lahoo,  1  Neb.  204. 

1629.  (1877.)  Where  tbe  Jury  were  told 
to  disregard  "all  evidence  In  relation  to 
bills  upon  which  the  witnesses  were  ex- 
amined," but  It  not  appearing  what  these 
■■bills"  were,  nor  what  the  testimony  re- 
specting them  was,  no  error  In  this  particu- 
lar Is  apparent,  and  the  propriety  of  the 
tnstmctlon  will  be  presumed.  Faulkner  v. 
JVeyer*.  «  Neb.  414. 

1630.  (1891.)  Where  the  instructions 
given  by  the  court  are  not  set  out  In  the 
record,  error  cannot  be  predicated  upon  the 
refusal  of  the  court  to  give  certain  instruc- 
tions which  were  asked,  the  presumption 
being  that  the  court  did  Its  duty  and  gave 
proper  instructions.  Malcom  v.  Hanson,  32 
Neb.  50  (  48  N.  W.  883). 

1631.  (1895.)  An  Instruction  stating  a 
correct  rule  of  lav  applicable  to  a  certain 

rlass  of  testimony  will  be  presumed  upon 
review  to  be  without  error  in  the  absence 
of  a  bill  of  exceptions.  NeUon  v.  Johnson, 
H  Neb.  7  (62  N.  W.  244). 

1632.  (1896.)  In  absence  of  a  bill  of  ex- 
cepttona,  it  will  be  presumed  that  instruc- 
tions containing  correct  statements  of  law 
proper  under  the  pleadings  were  applicable 
to  the  evidence.  OUmans  v.  Findlay,  47 
Neb.  28S  (66  N.  W.  426);  (1898)  Home  Fire 
Int.  Co.  V.  Weed,  66  Neh.  146  (76  N.  W. 
539);  (1898)  Hudelson  v.  First  Jfat.  Bank 
of  Tobias.  56  Neb.  247  (76  N.  W.  570); 
(1899)  McQraic  v.  Chicago.  R  I.  d  P.  It.  Co., 
59  Neb.  397  (81  N.  W.  306);  (1902)  Meyers 
V.  Menter.  63  Neb.  427  (88  N.  W.  662). 

1633.  (1900.)  Where  there  Is  a  defect 
In  the  record  an  instnictlon  given  will 
be  presumed  to  have  been  warranted  by 


material  evidence  not  appearing  of  record. 
Brownell  v.  Fuller,  60  Neb.  668  (83  N.  W. 
669). 

Or.  direction  of  verdict. 

1634.  (1899.)  In  reviewing  a  Judgment 
rendered  on  a  verdict,  given  in  obedience  to 
a  peremptory  instruction.  It  Is  the  duty  of 
the  reviewing  court  to  assume  the  existence 
of  every  material  fact  which  the  evidence 
for  tbe  complaining  party  establishes  or 
tends  to  prove.  Paxton  v.  State.  59  Neb. 
460  (81  N.  W.  383;  80  Am.  St  Rep.  689). 

1635.  (1902.)  In  a  case  where  a  verdict 
has  been  directed  by  the  trial  court,  the 
reviewing  court  will  assume  the  «lstence  of 
every  material  fact  which  the  evidence  of 
tbe  complaining  party  establishes,  or  tends 
to  prove.  Nothdurft  v.  City  of  Lincoln,  66 
Neb.  430  (96  N.  W.  163). 

1636.  (1903.)  In  reviewing  the  action  of 
a  trial  oiurt  In  directing  a  verdict,  the 
supreme  court  will  regard  as  conclusively 
established  every  fact  favorable  to  the  un- 
successful party  which  the  evidence  proves 
or  tends  to  establish.  Preston  v.  Stover,  70 
Neb.  632  (97  N.  W.  812). 

16360.  (1907.)  It  is  not  only  within  the 
power,  but  it  is  the  duty,  of  a  trial  court, 
in  a  proper  case,  to  direct  a  verdict;  and. 
when  it  does,  and  the  pleadings  warrant  the 
verdict,  and  the  evidence  Is  not  preserved, 
it  will  be  presumed  that  such  power  was 
properly  exercised.  Bibner  v.  Westover,  78 
Neb.  161  (110  N.  W.  732). 

Conduct  of  connseL 

1637.  (1898.)  A  comment  made  by 
counsel  In  argument  to  the  Jury,  with  ref- 
erence to  a  matter  of  evidence,  will  be  pre- 
sumed to  have  been  made  for  a  proper 
purpose  and  within  the  limits  of  legitimate 
argument,  the  contrary  not  appearing. 
People's  Nat.  Bank  v.  Qeisthardt.  56  Neb. 
232  (75  N.  W.  S82). 

Verdict 

1638.  (1900.)  It  Is  presumed  that  the 
Jury  followed  the  instructions  of  the  court. 
Missouri  P.  R.  Co.  V.  Fox,  60  Neb.  531  (83 
N.  W.  744). 

Buling  on  application  for  receiver. 

1639.  (1896.)  The  refusal  of  the  dis- 
trict court  to  appoint  a  receiver  must  be 
affirmed  when,  neither  by  the  petition  nor 
by  the  proofs  adduced,  was  there  a  showing 
that  such  refusal  was  erroneous.  Brnu-n  v. 
Fitzpatrick.  49  Neb.  575  (68  N.  W.  937). 
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Special  findings  of  Jury. 

1640.  (1896.)  A  special  finding  wiU  not 
be  assumed  to  be  in  conflict  with  the  general 
Terdict  of  a  jury,  uoless  clearly  so  made  to 
appear.  Citizent  Kat.  Bank  of  Grand  Island 
V.  Wedffwood,  45  Neb.  148  (63  N.  W.  376). 

Findings  of  court  or  referee. 

1641.  (1888.)  Where  the  flndiags  oC 
foct,  found  specially  by  a  trial  court,  were 
not  excepted  to  and  are  in  favor  of  the 
party  appealing,  they  will  be  taken  as  cor- 
rect and  will  not  be  questioned  by  the 
supreme  court  Harrington  v.  Latta,  23 
Neb.  84  (36  N.  W.  364). 

1642.  ( 1892. )  Where  a  referee  is  ap- 
pointed by  the  court  to  hear  the  evidence 
and  report  his  findings  of  fact  and  conclu- 
sions of  law,  within  a  given  time,  and  the 
time  for  filing  his  report  la  subsequently 
extended  by  the  court,  upon  stipulation  of 
the  parties  until  the  first  day  of  the  next 
term  of  court,  and  the  date  when  the  next 
term  convened  not  appearing  from  the  rec- 
ord, it  will  be  presumed  that  such  report 
was  made  within  the  time  designated  by  the 
court.  Brown  v.  WiUiam$,  34  Neb.  376  (51 
N.  W.  8B1). 

1643.  (1892.)  Id  the  supreme  conrt  the 
presumption  Is  in  favor  of  the  correctness 
of  the  finding  of  fact  by  the  trial  court,  and 
such  finding  will  not  be  reversed  unless 
clearly  wrong.  Bickel  v.  McAleer,  85  Neb. 
616  (58  N.  W.  374). 

1644.  (1903.)  In  a  suit  in  equity,  where 
the  court  makes  special  findings,  and  omits 
therefrom  some  fact  conclusively  estab- 
lished by  the  evidence  essential  to  the  de- 
cree, such  tact,  on  appeal  to  the  supreme 
court,  will  be  treated  as  though  found  by 
the  court.-  Lvnch  v.  Egan,  67  Neb.  541  (93 
N.  W.  775). 

1645.  (1903.)  The  usual  presumptions 
In  favor  of  a  finding  of  the  trial  do  not 
obtain  on  appeal  in  an  equity  case.  Michi- 
gan Trust  Co.  V.  City  of  Red  Cloud,  69  Keb. 
685  (96  N.  W.  140). 

Judgment. 

1646.  (1880.)  It  is  a  settled  rule  of  law 
that  every  presumption  is  in  favor  of  the 
correctness  of  the  Judgment  of  a  court  of 
general  Jurisdiction,  until  the  contrary  Is 
made  affirmatively  to  apprar.  Credit  Fon- 
der V.  Rogers.  10  Neb.  184  (4  N.  W.  1012). 

1647.  (1903.)  On  a  showing  of  time  and 
opportunity  to  do  so  the  presumption  ob- 
tains that  a  district  court  has  performed  its 


duty  in  entering  such  judgment  as  Is  re* 
quired  by  the  terms  of  a  mandate  from  the 
supreme  court  Abbott  v.  Zione,  4  Unot  629 
(96  N.  W.  699). 

 Befault. 

1648.  (1903.)  Where  it  appears  that  a 
default  was  entered  by  the  district  court  In 
an  action  upon  the  same  di^  on  which  de- 
fendant filed  a  general  demurrer  and  it  does 
not  appear  that  the  demurrer  was  on  Sle 
at  the  time  the  default  was  entered,  aad 
further  that  defendant  did  not  call  the  at- 
tention of  the  district  court  to  the  fact,  if 
it  was  such,  that  a  demurrer  Was  on  file,  it 
will  be  presumed  on  error  that  the  trial 
court  acted  regulurly.  and  that  the  default 
was  entered  before  the  filing  of  the  de- 
murrer. Orant  v.  Commercial  Nat.  Banlc, 
67  Neb..  219  (93  N.  W.  185). 

Proeeedings  In  enforcemrat  of  ju^ment 
or  decree. 

1649.  (1S98.)  If  it  had  been  necessary 
or  required  that  the  person  designated  to 
conduct  the  foreclosure  sale,  should  take 
and  file  an  oath,  in  the  absence  of  proof  in 
the  record  to  the  contrary  the  presumption 
would  prevail  that  there  had  been  a  com- 
pliance with  such  requirement.  Wright  v. 
Stevens,  65  Neb.  676  (76  N.  W.  441). 

1660.  (1899.)  If  in  the  record  presented 
in  an  appeal  from  an  order  of  confirmation 
of  a  sale  of  real  estate  under  decree  of  fore- 
dostire  there  Is  no  evidence  that  the  prop- 
erty sold  consisted  of  separate  tracts  or 
lots,  it  win  be  presumed  that  the  officer 
who  conducted  the  sale  did  his  duty  in  a 
lawful  manner  and  that  tils  offer  and  sale 
of  it  as  a  whole  or  one  piece  of  property 
was  proper.  Michigan  Mutual  Life  Ins.  Co. 
V.  Bicther,  58  Neb.  463  (78  N.  W.  932). 

1651.  (1901.)  Where  the  record  is  sUeot 
as  to  the  filing  of  a  copy  of  appraisement 
on  foreclosure,  it  will  be  presumed  it  was 
duly  filed.   Sostwick  v.  KeUer^  62  Neb.  815 

(87  N.  W.  1060). 

1652.  (1902.)  Where  the  record  is  silent 
as  to  the  time  of  filing  copies  of  the  certia- 
cates  of  Hens,  it  will  be  presumed  that  they 
were  duly  and  regularly  filed.  Clark  v. 
Wolf,  2  Unof.  290  (96  N.  W.  495). 

1653.  (1902.)  Regularity  of  the  trial 
court  in  passing  upon  a  motion  to  confirm 
a  sale  will  be  presumed  until  overcome  by 
afllrmatlve  proof  in  the  record.  Jones  v. 
Cleary,  2  Unof.  541  (89  N.  W.  386). 

1654.  (1902.)    The  presumption  is  that 
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orders  entered  by  the  district  court  to  en- 
force its  decrees  are  regular  and  made  upon 
proper  notice.  One  who  objects  to  them,  for 
want  of  notice,  where  the  record  does  not 
sbow  such  fact  affirmatively,  must  sostaln 
his  objection  by  some  proof  In  orAee  to  over- 
rome  such  presumption.  Jonet  v.  MiXUr,  2 
Unof.  582  (92  N.  W.  201). 

Order  granting  or  refusing  new  trial. 

1655.  (1898.)  A  judgment  of  the  district 
court  was  vacated  during  the  term  at  which 
it  was  rendered  in  response  to  a  motion 
assigning  as  grounds  therefor,  (1)  accident 
and  surprise,  (2)  irr^rularlty  in  the  pro- 
ceeding, (3)  misconduct  of  the  prevailing 
party,  and  (4)  Insufficiency  of  the  evidence. 
Tbe  moving  party  failed  to  establleh  the 
ezistence  of  any  of  the  first  three  grounds 
assigned  in  his  motion.  The  ervldence  taken 
OD  the  trial  was  not  preserved  in  a  bill  of 
exceptions.  Held^  That  the  reason  for  Uie 
court's  action  not  appearing,  It  will  be  pre- 
sumed the  evidence  was  insufficient  to  sup- 
port the  judgment  and  that  the  motion  was 
sustained  for  that  reason.  Bradley  v.  Slater, 
&S  Neb.  334  (75  N.  W.  82«). 

1656.  (1903.)  Where  a  plalnUrs  allega^ 
tlona  In  a  petition  to  open  up  a  Judgment 
for  tn.nA  of  the  aoecessful  party  in  obtain- 
ing It.  filed  under  section  602  of  the  code, 
are  sufficient,  and  the  evidence  taken  at  the 
bearing  Is  not  preserved,  the  action  of  the 
trial  court  la  setting  aside  the  judgm«it 
and  granting  a  new  trial  will  be  presumed 
to  have  been  on  sufficient  evidence.  Grand 
Lodge,  A.  0.  JJ.  W.,  v.  Bcott,  3  Unof.  845  (93 
N.  W.  190). 

1657.  ( 1906. )  On  proceedings  in  error 
from  an  ordw  granting  a  new  trial,  the 
fTonnds  for  the  snstalnlng  of  the  motion 
not  appearing  In  the  record,  it  will  be  pre- 
samed  that  the  action  of  the  trial  court 
was  correct;  and  the  plaintiff  In  error  must 
show  affirmatively  that  none  of  the  grounds 
allied  in  the  motion  for  new  trial  was 
valid  and  sufficient  to  Justify  the  order  be- 
fore tbe  supreme  court  will  Interfwe.  City 
of  Omaha  v.  Crocker,  73  Neb.  240  (102  N. 
W.  459). 

Presentation  of  qoeetion  for  review. 

1658.  (1902.)  Where  «eeptlons  to  in- 
structions appear  In  the  transcript  imme- 
diately after  the  charge  and  before  the  rec- 
ord of  submission  to  the  jury  and  of  the 
verdict,  with  an  entry  showing  them  to  have 
been  filed  at  the  same  time  with  the  Instruc- 
tions, and  are  certified  to  by  the  clerk  as 


part  of  the  record  of  the  district  court,  the 
same  presumption  arises  as  In  case  of  nota- 
tion by  counsel  upon  the  Instructions  them- 
selves. City  of  Lincoln  v.  Soger,  2  Unof. 
698  (89  N.  W.  617). 

1659.  (1902.)  Where  tbe  record  merely 
shows  a  date  of  filing  an  instruction  that 
It  was  given  and  was  excepted  to,  tbe  giving 
and  exception  will  be  presumed  to  be  con- 
temporaneous. Skotc  V.  Locke,  3  Unof.  176 
(91  N.  W.  204). 

F.  Biscretion  of  Lower  Court. 
Necessity  for  exception  to  present  ques- 
tion of  abuse  of  discretion  for  review,  see 
ante.  i401. 

Burden  of  showing  abuse  of  discretion. 

1660.  (1884.)  In  a  matter  of  discretion 
It  will  be  presumed  that  it  was  properly 

exercised  until  the  contrary  Is  shown. 
Yindguest  v.  Perky,  16  Neb.  284  (20  N.  W. 
301):  (1900)  Waldron  v.  Firtt  Nat.  Bank  of 
Oreenwood.  60  Neb.  245  (82  N.  W.  856). 

1661.  (1906.)  Ehrery  presumption  Is  In 
favor  of  tbe  correctness  of  the  order  of 
the  district  court,  and,  In  the  absence  of 
evidence  showing  that  its  discretion  was 
abused,  the  presumption  that  It  was  prop- 
erly exercised  In  this  Instance  will  prevail. 
Jordan  v.  Jackton,  76  Neb.  16  (106  N.  W. 
999:  107  N.  W.  1047). 

Baling   on    motion  for   eontinnance  or 
change  of  Tsnue. 

1662.  (1871.)  Whether  the  refusal  to 
grant  a  continuance  can  be  assigned  for 
error,  qu(Eret  Jameson  v.  Butler,  1  Neb.  115. 

1663.  (1876.)  Under  the  statute  author- 
izing a  district  Judge  to  adjourn  court  "If 

.  sick  or  for  any  other  sufficient  cause  unable 
to  attend,"  the  reasons  for  such  an  adjourn- 
ment are  not  subject  to  review  by  the 
supreme  court.    Smith  v.  State,  4  Neb.  277. 

1664.  (1881.)  While  an  appUcaUon  for 
a  continuance  Is  addressed  to  the  discretion 
of  the  court,  yet  where  a  party  has  been 
diligent,  and  It  appears  that  there  has  been 
an  abuse  of  discretion,  operating  to  his 
prejudice  In  the  final  deterroitiation  of  the 
case,  a  new  trial  will  be  granted.  Johnson 
V.  Dinsmore,  11  Neb.  391  (9  N.  W.  558). 

1665.  ( 1891. )  An  application  for  the 
postponement  of  a  trial  to  a  later  day  in 
the  term,  or  for  the  continuance  of  a  cause. 
Is  addressed  to  the  sound  legal  discretion 
of  the  court,  and  the  ruling  thereon  will  not 
be  disturbed,  in  the  absence  of  a  showing 
that  there  has  been  an  abuse  of  discretion. 
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Billing*  V.  McCoy  Brothera,  5  Neb.  187; 
(1891)  McDonald  v.  McAlUater,  32  Neb.  614 
(49  N.  W.  377);  (1894)  Neltnuka  Loan  d 
Truat  Co.  V.  Banter,  40  Neb.  281  (58  N.  W. 
695);  (1895)  Stratton  v.  Dole,  45  Neb.  472 
(63  N.  W.  875);  (1896)  Storz  v.  Finfclestein, 
48  Neb.  27  (66  N.  W.  1020);  (1902)  Missouri 
P.  R.  Co.  V.  Hemingway,  63  Neb.  610  (88 
N.  W.  673);  (1903)  HarlDer  v.  Burltank,  68 
Neb.  86  (93  N.  W.  949);  (1903)  Miles  V. 
Ballanttne,  4  TJnof.  171  (93  N.  W.  708); 
(1883)  Ingalls  v.  Nobles,  14  Neb.  272  (15  N. 
W.  351);  (1889)  Singer  Mfg.  Co.  v.  McAllis- 
ter Bros.,  22  Neb.  359  (35  N.  W.  181); 
(1905)  dtp  of  Lincoln  v.  Lincoln  St.  R.  Co., 
75  Neb.  S23  (106  N.  W.  317);  (1894)  Home 
Fire  Ins.  Go.  v.  Murray.  40  Neb.  597  (59 
N.  W.  102);  (1894)  Clark  v.  Carey,  41  Neb. 
780  (60  N.  W.  78);  (1896)  Burris  v.  Court, 
48  Neb.  179  (66  N.  W.  1131);  (1896)  Keens 
V.  Robertson,  46  Neb.  837  (65  N.  W.  897). 

1666.  (1894.)  The  ruling  of  a  district 
court  on  a  motion  for  a  continuance  will 
not  be  disturbed  unless  it  is  manifest  the 
court  abused  its  discretion,  and  the  litigant, 
himself  gull  tless  of  negligence  or  lacbes, 
was  thereby  deprived  of  an  opportunity  to 
make  bis  case  or  defense.  Kansas  City, 
W.  <€  N.  W.  R.  Co.  V.  Conlee,  43  Neb.  121  {61 
N.  W.  111). 

1667.  ( 1895. )  Motions  for  change  of 
venue  and  for  continuance  are  addressed  to 
the  sound  discretion  of  the  trial  court,  and 
unless  It  appears  that  there  has  been  an 
abuse  of  such  discretion,  Its  rulings  thereon 
will  not  be  disturbed.  Stoppert  v.  Nierle, 
45  Neb.  105  (63  N.  W.  382). 

1667a.  ( 1907. )  In  the  absence  of  any 
showing  on  the  part  of  defendants  that  they 
were  unprepared  to  meet,  or  were  surprised 
by,  the  allegations  In  an  amendment  to  the 
petition  allowed  at  the  close  of  the  trial, 
the  decision  of  the  district  court  refusing  a 
continuance  on  account  of  the  granting  of 
such  amendment  will  not  be  reviewed.  Bliss 
V.  Beck,  80  Neb.  290  (114  N.  W.  162). 

Buling  on  petition  to  reinstate  cause. 

1668.  (1872.)  An  order  on  a  petition  to 
reinstate  a  cause  previously  dismissed  for 
want  of  prosecution  Is  not  an  exercise  of 
discretion  merely,  but  is  subject  to  review 
in  the  supreme  court  Smith  v.  Pinney,  2 
Neb.  139. 

Bulings  as  to  pleadings. 

1669.  (1897.)  Permitting  a  defendant  in 
default  to  file  an  answer  Is  a  matter  resting 
largely  in  the  discretion  of  the  trial  court, 


and  a  Judgment  will  not  be  reversed  becausa 
the  defendant  was  permitted  to  answer  out 
of  time  unle»  the  record  affirmatively  dis- 
closes an  abuse  of  discretion.  Grand  Island 
A  W.  C.  R.  Co.  V.  Bwinbank,  61  Neb.  521 
(71  N.  W.  48). 
■  Amendments. 

1670.  (1890.)  The  district  court  may 
grant  an  amendment  of  a  pleading  before 

or  at  tbe  trial,  upon  such  terms  as  to  pay- 
ment of  costs  as  may  be  Just,  and  error 
will  not  lie  unless  there  has  been  an  abuse 
ot  its  discretion.  Omaha  <£  R.  Y.  R.  Co.  v. 
Brouon,  29  Neb.  492  (46  Neb.  39). 

1671.  (1895.)  An  order  allowing  an 
amendment  will  not  be  interfered  with  on 
review,  except  for  an  abuse  of  discretion  on 
part  of  th'j  lower  court  Kleckner  v.  Turk,  • 
45  Neb.  176  (63  N.  W.  469);  (1902)  Hu&Mfco 
V.  Tach,  64  Neb.  170  (89  N.  W.  789). 

1672.  (1896.)  The  propriety  of  granting 
or  withholding  leave  to  amend  pleadings, 
to  agree  with  the  evidence  in  a  case.  Is 
within  the  sound  discretion  of  the  trial 
Judge,  and  unless  there  appears  to  have 
been  an  abuse  of  such  discretion,  no  avail- 
able error  is'presented.  Inihoff  v.  Richards. 
48  Neb.  590  (67  N.  W.  483). 

1673.  (1897.)  Whether  an  amendment 
to  a  pleading  shall  be  allowed  after  issues 
have  be^  Joined  and  trial  thereof  com- 
menced is  within  tiie  discretion  of  the  trial 
judge.  The  discretion  is,  however,  a  judi- 
cial one  and  subject  to  review  to  ascertain 
whether  there  has  been  an  abuse  thereof. 
Harrington  v.  Connor,  51  Neb.  214  (70  N. 
W.  911). 

1674.  (1898.)  Amendments  to  pleadings 
fchould  always  be  permitted  when  in  fur- 
therance of  justice,  and  the  rulings  of  tlie 
trial  court  refusing  such  privilege,  will  be 
reversed  when  the  record  presents  a  clear 
abuse  of  discretion.  Perkins  County  v.  Mil- 
ler, 55  Neb.  141  (75  N.  W.  577). 

1675.  (1902.)  The  question  of  the  right 
to  file  amended  pleadings  during  the  trial 
is  one  which  Is  confided  to  the  discretion 
of  the  trial  court,  and  unless  the  record 
clearly  shows  an  abuse  of  discretion,  tbe 
rulings  thereon  will  be  sustained.  ChicaffO. 
E.  A  Q.  R.  Co.  V.  Martelle,  65  Neb.  540  (91 
N.  W.  364);  (1904)  Nebraska  Land  (f  Feed- 
ing Co.  V.  Trauerman,  70  Neb.  795  (98  N. 
W.  37). 

BuUngs  as  to  stipulations. 

1676.  (1902.)  The  right  of  a  party  to 
withdraw  or  amend  a  stipulation  ot  facts 
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filed  in  a' case  1b  within  the  sound  dlacre- 
Uon  of  the  trial  court,  and  the  rtaling  of 
the  trial  court  with  regard  thereto  will  not 
be  disturbed  In  the  absence  of  abuse.  State 
Ins.  Co,  V.  Farmers'  Mutual  Ina.  Co.,  65 
Neb.  34  (90  N.  W.  997). 

r^uiings  on  examination  of  Jurors. 

1677.    (1876.)    Where  there  is  no  abuse 

of  the  discretion  vested  in  the  district  court. 
Id  excusing  persons  from  serving  on  Juries, 
its  action  in  that  regard  will  not  be 
reviewed  in  the  supreme  court  Dodge  v. 
ytate.  4  Neb.  220. 

1678-  (1893.)  In  superintending  the  Im- 
paneling of  a  jury  some  discretion  is  neces- 
sarily confided  to  the  court,  and  the  excus- 
ing of  a  juror  for  cause  will  not  be  held 
ground  for  reversal,  unless  there  appears 
to  have  been  an  abuse  of  discretion.  Omaha 
8t  R.  Co.  V.  Beeaon,  36  Neb.  361  (B4  N.  W. 
S57). 

1679.  (1895.)  Prejudicial  error  will  not 
be  found  In  the  rulings  of  the  trial  court 
(luring  the  voir  dire  examination  of  a  veniro- 
man  unless  an  abuse  of  discretion  Is  shown. 
Buye  v.  State,  46  Neb.  261  (63  N.  W.  811). 

1680.  (1897.)  In  examining  a  Juror  to 
Ascertain  whether  a  ground  for  challenge 
for  cause  exists,  what  questions  may  be 
asked,  or  what  scope  the  eTaminat'm 
take,  rests  in  the  discretion  of  the  trial 
court,  and  Its  rulings  will  not  be  disturbed 
unless  there  has  been  an  abuse  of  discre- 
tion prejudicial  to  the  ■rv^y*^  ""Tn-^iq'-iin^, 
7an  Bkike  v.  Potter,  53  Neb.  28  (73  N.  W. 
»S). 

1681.  (1898.)  Retention  or  rejection  of 
a  juror,  during  the  Impaneling  of  a  jury,  to 

whom  an  objection  has  been  Interposed,  is 
a  matter  within  the  discretion  of  the  trial 
Judge,  and  in  the  absence  of  an  abuse  of 
such  discr^ion  will  furnish  no  available 
error.  State  V.  Bartley,  66  Neb.  810  (77  N. 
"W.  438). 

1S82.  (1904.)  A  trial  court  has  a  largo 
discretion  In  sustaining  challenges  for  cause 
of  persons  drawn  as  talesmen  to  serve  as 
jurors,  and  Its  exclusion  of  such  a  person 
cannot  be  succesitfully  assigned  for  error 
when  it  Is  not  shown  by  the  party  objecting 
that  by  reason  thereof  an  Incompetent  juror 
has  been  included  in  the  panel,  and  It  does 
not  appear  that  the  court  has  committed  an 
abuse  of  discretion.  FeUcTi  v.  Babb,  72  Neb. 
736  (101  N.  W.  1011). 


Conduct  of  trial  in  general. 

1682a.  (1908.)  Unless  an  abuse  of  dis- 
cretion Is  shown,  the  supreme  court  will  not 
reverse  a  Judgment  of  the  district  court  be- 
cause of  the  refusal  of  the  court  to  permit 
the  jury  to  view  the  premises.  Beck  v. 
ataats.  80  Neb.  482  (114  N.  W.  633). 

Bulings  on  evidence. 

1683.  (1S97.)  Some  discretion  is  con- 
ferred upon  the  trial  court  in  receiving 
evidence  of  experiments  for  the  purpose  of 
contradicting  or  corroborating  other  wit- 
nesses, and  In  order  to  authorize  the  reversal 
of  a  Judgment  on  account  of  the  admission 
or  rejection  of  such  evidence  there  must 
have  been  a  clear  abuse  of  discretion.  City 
of  Ord  V.  Noah,  60  Neb.  835  (69  N.  W.  964)'. 

1684.  (1898.)  Where  testimony  is  re- 
ceived without  objection,  and  a  motion  Is 
made  to  strike  it  out  on  the  ground  of  its 
Incompetency,  what  disposition  shall  bo 
made  of  the  motion  is  a  matter  discretion- 
ary with  the  court  McOlelUtn  v.  Hein,  66 
Neb.  600  (77  N.  W.  120). 

1 6S5.  (1899. )  A  ruling  on  motion  to 
strike  out  testimony,  when  within  the  dis- 
cretion of  the  trial  judge,  will  not  be  re- 
versed except  tor  an  abuse  of  discretion. 
dark  V.  DougJae,  68  Neb.  671  (79  N.  W. 
158). 

1686.  (1901.)  If  Incompetent  evidence  Is 
given  without  objection  a  subsequent  motion 
to  strike  out  Is  addressed  to  the  sound  dis- 
cretion of  the  trial  court  and  overruling  of 
such  motion  Is  not  ground  for  reversal. 
McCormi^  Sarvetting  Machine  Co.  v.  Car- 
penter, 1  Unof.  273  (95  N.  W.  617). 

1687.  (1903.)  The  admission  or  exclu- 
sion of  declarations  rests  largely  In  the 
discretion  of  the  trial  court;  such  discre- 
tion Is  not  an  absolute  discretion  to  be  ex- 
ercised arbitrarily  but  a  legal  discretion,  the 
abuse  of  which  constitutes  reversible  error. 
Pledger  v.  Chicago,  B.  Q.  B.  Co.,  69  Neb. 
456  (95  N.  W.  1057). 

 Competency  of  witnesses. 

1688.  (1899.)  The  decision  of  prelimi- 
nary Issues  touching  the  competency  of  wit- 
nesses, or  admissibility  of  evidence.  Is  for 
the  trial  judge.  Phenix  Ins.  Co.  of  Brooklyn 
V.  HoJcombe,  57  Neb.  622  (78  N.  W.  300; 
73  Am.  St.  Rep.  532). 

1689.  (1901.)  The  determination  of  the 
competency  of  witnesses  lo  testify  as  to 
their  opinion  of  the  value  of  real  estate, 
which  Ifl  the  subject  of  controversy,  rests 
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largely  in  the  dlacretlon  of  the  trial  court, 
and  a  ruling  thereon  will  not  be  disturbed 
on  review  except  when  clearly  erroneous  as 
a  matter  of  law.  Omaha  Loan  tC  Trust  Co. 
V.  Douglas  County,  62  Neb.  1  (86  N.  W. 
936). 

1690.  (IdOl.)  The  competency  of  opin- 
ion evidence  is  largely  in  the  discretion  of 
the  trial  judge,  and  unless  It  Is  clearly  in- 
admissible the  ruling  will  not  be  disturbed. 
Jerabek  v.  Kennedy,  61  Neb.  349  (86  N.  W. 
279). 

1691.  (1901.)  The  competency  of  expert 
witnesses  is  a  question  largely  within  the 
discretion  of  the  trial  court,  and  Its  rulings 
thereon  will  not  be  reversed  unless  clearly 
erroneous  as  a  itaatter  of  law.  Schmudk  v. 
Bill.  2  Unof.  79  (96  N.  W.  IBS). 

Order  of  proof. 

1692.  (1880.)   The  order  of  IntrodnelDK 

evidence  Is  discretionary  with  the  trial 
court,  especially  when  the  trial  Is  to  the 
court  without  a  Jury,  there  being  no  abuse 
of  such  discretion.  Goodman  v.  Kennedy, 
10  Neb.  270  (4  N.  W.  987). 

1693.  (1886.)  The  order  of  Introducing 
evidence  is  discretionary  with  the  trial 
court  and  Its  ruling  Is  no  cause  for  reversal 
where  no  abuse  of  discretion  is  shown.  Vil- 
lage of  Ponca  V.  Crawford,  18  Neb.  561  (26 
N.  W.  365) ;  (1888)  yUlage  of  F<mca  v.  Craw- 
ford, 23  Neb.  682  (37  N.  W.  609);  (1892) 
McCleneghan  v.  Reid,  34  Neb.  472  (51  N.  "W. 
1037);  (1892)  Consaul  v.  Sheldon,  35  Neb. 
247  (52  N.  W.  1104);  (1899)  Pennsylvania 
Co.  V.  Kennard  Glass  &  Paint  Co.,  59  Neb. 
436  (81  N.  W.  372);  (1902)  McDermott  v. 
Manley,  66  Neb.  194  (90  N.  W.  1119). 

Exclusion  of  witnesses. 

1694.  (1896.)  An  application  to  have 
the  witnesses  excluded  from  the  court  room 
during  the  progress  of  the  trial  of  the  cause 

in  which  they  are  to  be  examined  Is  ad< 
dressed  to  the  sound  discretion  of  the  trial 
judge.  Where  a  request  for  such  action  is 
refused  and  no  abuse  of  the  discretion  is 
apparent,  there  Is  no  available  error.  Sal- 
bert  V.  Roaenbalnt,  49  Neb.  498  (68  N.  W. 
622). 

Ejcamination  of  witneeses. 

1695.  (1896.)  In  absence  of  an  abuse  of 
discretion,  the  action  of  the  trial  court  In 
limiting  the  cross-examination  of  a  witness 
will  not  be  reviewed  in  the  supreme  court 
StougA  V.  Off  den,  49  Neb.  291  (68  N.  W. 
616). 


1696.  (1897.)  A  judgment  wHl  not  be 
reversed  because  the  cross-examination  of  a 
witness  was  restricted  unless  there  was  an 
abuse  of  discretion  on  part  of  the  trial 
court,  prejudicial  to  the  party  complaining. 
Atwood  V.  Marshal^  62  Neb.  173  (71  N.  W. 
1064). 

1697.  (1901.)  No  error  to  refuse  per- 
mission to  go  Into  new  matter  on  cross- 
examination.   Black  V.  Webber,  1  Unof.  468 

(96  N.  W.  606). 

1698.  (1902.)  As  the  trial  court  is  In  a 
better  position  to  pass  on  the  question  how 
far  a  party  has  been  at  fault  In  case  of 
violation  of  an  order  separating  wltnessra, 
the  supreme  court  will  not  interfere  with 
Its  determination  if  It  may  be  sustained  by 
any  Inference  reasonably  deduclble  from  the 
evidence.  Murray  v.  Allerton,  3  Unof.  291 
(91  N.  W.  618). 

—  Leading  questions. 

1699.  (1892.)  As  a  general  rule,  the  al- 
lowing of  a  leading  question  Is  a  matter 
within  the  discretion  of  the  trial  court,  and 
a  judgment  should  not  be  reversed  on  that 
ground  unless  it  Is  apparent  that  there  has 
been  a  clear  abuse  of  discretion.  St.  Paul 
<6  Marine  Itis.  Co.  v.  Ootthelf,  35  Neb.  351 

(53  N.  W.  137);  (1896)  Baum  Iron  Co.  v. 
Burg,  47  Neb.  21  (66  N.  W.  8);  (1897)  Perry 
V.  German-American  Bank,  53  Neb.  89  (73 
N.  W.  538;'  68  Am.  St  Rep.  693);  (1899) 
SchmelltJig  v.  State,  57  Neb.  662  (78  N.  W. 
279);  (1901)  HieraOie  v.  Scott,  1  Unof.  49 

(95  N,  W.  494);  (1903)  Campion  v.  Latti- 
mer,  70  Neb.  246  (97  N.  W.  290). 

1700.  (1903.)  How  fftr,  if  at  all.  a  party 
shall  be  permitted  to  cross-examine,  or  put 
leading  questions  to  his  own  witnesses, 
where  they  appear  to  be  hostile  or  unwilling, 
is  In  the  discretion  of  the  trial  court,  and  Its 
rulings  in  such  matters  will  not  be  dla- 
turtwd  except  for  manifest  abuse  of  discre- 
tion. Hackney  v.  Baymond  Bros.  Clarke  Co.* 
68  Neb.  624  (94  N.  W.  822). 

Seopening  ease  for  further  testimony. 

1701.  (1896.)  The  granting  or  overrul- 
ing of  an  application  by  a  party  to  a  suit 
who  has  rested  his  case,  to  withdraw  the 
rest  and  otter  or  Introduce  further  testi* 
mony.  Is  a  matter  within  the  discretion  of 
the  trial  judge,  and  where  such  an  applica- 
tion has  been  allowed  for  the  purpose  of 
affording  a  party  an  opportunity  to  offer 
or  introduce  testimony  on  certain  subjects 
specified  In  the  motion  and  allowance,  and 
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the  party  seeks  to  extend  the  privilege  ac- 
corded, further  so  aa  to  include  other  and 
entirely  different  subjects,  it  Is  within  the 
discretion  of  the  trial  court  to  grant  or  re- 
fuse such  refusal  so  to  do.  It  will  not  be 
error  or  cause  for  reversal  of  the  Judgmrait 
Omaka  Real  Estate  t£  Truat  Oo.  v.  Kragacow, 
47  Neb.  592  (  66  S.  W.  6&8). 

1702.  (1898.)  The  request  of  the  plain- 
tiff, who  has  closed  the  eTldence  In  chief 
after  the  Introduction  of  rebuttal  evidence 
has  been  reached  and  la  in  progress,  to  be 
allowed  to  return  to  the  evidence  in  chief, 
open  that  branch  of  the  trial,  and  adduce 
furttier  evidence  therein,  Is  within  dlscre- 
tlDn  of  the  trial  court,  and  unless  Its  ruling 
'.hereon  is  accompanied  by  an  abuse  of  such 
discretion,  it  can  fumtsh  no  reason  for 
a  reversal  of  the  Judgment.  MoCJellan  v. 
ffeim,  66  Neb.  600  (77  N.  W.  180). 

Rulings  on  requests  for  special  findings. 

1703.  Interrogatories  for  special  findings 
mar  Iw  submitted  to  the  Jury  or  refused  in 
the  discretion  of  the  trial  court,  and  unless 
there  has  been  an  abuse  of  discretion  in 
that  regard,  the  ruling  will  not  be  disturbed. 
(1888)  Floaten  v.  Ferrell,  24  Neb.  347  (38 
N.  W.  732);  (1894)  Murphy  v.  Oould,  40 
Neb.  728  (  59  N.  W.  383);  (1894)  Atchison, 
T.  d  B,  F.  R.  Co.  V.  Lawtor,  40  Neb.  356  (58 
N.  W.  968);  (1894)  Hedrick  v.  Strauas,  42 
Neb.  485  (  60  N.  W.  928);  (1897)  Phmnix 
Int.  Co,  V.  King,  52  Neb.  562  (72  N.  W. 
f55);  (1898)  Omaha  rf  R.  T.  R.  Go.  v.  Crow, 
54  Neb.  747  (74  N.  W.  1066;  69  Am.  St.  Rep. 
741):  (1898)  American  Fire  Ins.  Go.  v. 
Laadfare,  66  Neb.  482  (76  N.  W.  1068); 

(1901)  Huber  Mfg.  Oo.  v.  Oottchall,  1  Unof. 
548  06  N.  W.  611) ;  (1894)  Vnion  P.  R.  Co. 
p.  Cobb,  41  Neb.  120  (59  N.  W.  ^55);  (1894) 
Reed  r.  McRill,  41  Neb.  206  (59  N.  W.  775): 

(1902)  Chicago,  St.  P.,  M.  d  O.  R.  Co.  v. 
Lagerkrana,  65  Neb.  566  (91  N.  W.  358;  95 
N.  W.  2);  (1902)  City  of  trete  v.  Hen- 
dricht,  2  TJnof.  847  (90  N.  W.  215);  (1904) 
iohnaon  v.  Seath,  5  Unof.  369  (98  N.  W. 
832). 

Arguments  of  counsel. 

1704.  (1895.)  Although  the  practice  of 
reading  to  the  Jury  from  reported  decisions 
sboald  not  be  encouraged,  the  subject  is  one 
Tithin  the  discretion  of  the  trial  court  and 
presents  no  grounds  for  interference  by  the 
supreme  court  In  the  absence  of  an  abuse 
of  discretion.  Stratton  v.  Dole,  46  Neb.  472 
(63  N.  W.  876). 


1705.  (1895.)  Considerable  discretion  Is 
vested  In  the  trial  judge  in  controlling  and 
managing  the  routine  proceedings  at  the 
trial,  and  this  applies  to  the  opening  state- 
ments of  counsel  aa  well  aa  to  other  Inci- 
dents of  the  trial.  The  discretion  must  be 
a  reasonable  one,  and  U  is  only  where  there 
has  been,  a  clear  abuse  of  discretion  that 
the  error  will  be  corrected  by  a  reviewing 
court  Stratton  v.  Nve,  46  Neb.  619  (63  N. 
W.  928). 

1706.  (1902.)  It  iB  within  the  discretion 
of  the  trial  court  to  limit  the  time  for  argu- 
ments to  the  jury,  and  an  order  so  limiting 
time  presents  no  question  for  review,  unless 
it  is  made  to  appear  that  the  arguments 
were  thereby  unduly  restricted  and  that  the 
time  allotted  to  the  complaining  party  was 
consumed.  Dixon  v.  State,  46  Neb.  298  (64 
N.  W.  956);  Bchrandt  v.  Young,  2  Unof.  646 
(89  N.  W.  607). 

Vacating  or  modifying  Judgments. 

1707.  (1879.)  A  modlflcatlcm  or  cor- 
rection of  an  Imperfect  judgment,  during 
the  same  term  Is  discretionary  with  the 
court,  and  not  reviewable  on  error.  Wise  v. 
Frey,  9  Neb.  217  (2  N.  W.  375). 

1708.  (1894.)    Rulings  of  trial  courts  in 

vacating  Judgments  at  the  same  term  at 
wlilch  they  were  rendered  are  discretionary, 
and  will  not  be  reversed  where  there  has 
been  no  abuse  of  discretlofl.  Bigler  v. 
Baker,  40  Neb.  326  (68  N.  W.  1026;  24  L.  R. 
A.  255). 

1709.  (1894.)  In  reviewing  a  ruling  on 
a  motion  to  vacate  a  Judgment  by  default 
a  stronger  showing  of  abuse  of  discretion  Is 
required  to  Justify  reversal  where  the  mo- 
tion Is  sustained  than  where  It  is  overruled. 
Bigler  v.  Baker,  40  Neb.  325  (58  N.  W.  1026; 
24  U  R.  A.  265). 

1710.  (1902.)  The  district  court  has 
power  to  set  aside,  change  or  modify  its 
Judgments  during  the  term  at  which  they 
are  rendered.  An  application  to  set  aside 
a  decree  and  allow  the  Introduction  of  evi- 
dence upon  a  technl<^  point,  is  addressed 
to  the  discretion  of  the  court,  and  error 
cannot  be  predicated  upon  the  ruling  therp- 
on.  Bnyart  v.  Moran,  64  Neb.  401  (89  N.  W. 
1045). 

New  trials. 

1711.  (1886.)  Motions  for  a  new  trial 
are  addressed  to  the  sound  discretion  of  the 
court,  and  in  such  cases  a  decision  of  the 
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dlstxfet  court  in  granting  a  new  trial  wUI 
not  be  reversed  unless  there  has  been  an 

abuse  of  such  discretion.  Sang  v.  Beers.  20 
Neb.  365  (30  N.  W.  258);  (1904)  Kleutach 
V.  Security  Mutual  Life  Int.  Co.,  72  Neb.  76 
(100  N.  W.  139). 

1712.  C1888.)  Where  pending  decision 
on  a  motion  for  a  new  trial,  It  Is  stipulated 
that  the  ruling  thereon  may  be  reviewed  by 
the  supreme  court,  without  reference  to  a 
subsequent  trial,  and  providing  for  the  dis- 
position of  the  case  upon  the  ruling  of  the 
supreme  court,  the  recognized  rule,  Uiat  In 
deciding  a  motion  for  new  trial,  tbe  ruling 
of  the  district  court  will  not  be  molested, 
unless  there  Is  an  abuse  of  discretion,  does 
not  apply  with  its  usual  force,  and  the  su- 
preme court  win  examine  the  case.  In  the 
exercise  of  the  Jurisdiction  conferred  by  the 
stipulation,  without  reference  to  such  rule, 
but  the  rule  that  the  jury  must  be  the  sole 
Judges  of  questions  of  (act  where  the  testi- 
mony Is  contradictory  will  be  adhered  to. 
Johnson  V.  Parrotte,  28  Neb.  232  (36  N.  W. 
497). 

1713.  (1806.)  A  stronger  showing  Is  re- 
quired to  reverse  an  order  allowing  a  new 
trial  than  to  reverse  one  denying  It.  School 
District  No.  1  v.  Biahop,  46  Neb.  860  (65 
N.  W.  902). 

1714.  (1900.)  A  motion  for  a  new  trial 
on  the  ground  of  accident  or  surprise  is 
addressed  to  the  sound  discretion  of  the 
(rial  court  Zimmerer  v.  Fremont  Uat. 
Bank.  59  Neb.  661  (81  N.  W.  849). 

1715.  (1906.)  Tbe  ruling  on  a  motion 
for  a  new  trial  on  the  ground  that  the  court 
proceed  with  the  trial  In  the  absence  of 
defendant  or  his  counsel  will  not  be  dis- 
turbed unless  abuse  of  discretion  Is  shown. 
Rimeral  v.  RoMewater,  77  Neb.  854  (110  N. 
W.  546). 

Eirectlons  to  receiver. 

1716.  (1899.)  An  order  of  the  court  giv- 
ing directions  or  instructions  to  a  receiver 
in  tbe  performance  of  bis  trust  will  not  be 
disturbed  on  review  where  no  abuse  of  dis- 
cretion Is  shown.  State  v.  Bank  of  Rush- 
vllle,  67  Neb.  608  (78  N.  W.  281). 

Taxation  of  costs. 

1717.  (1890.)  The  awarding  of  costs  on 
the  granting  of  a  continuance  is  discretion- 
ary with  the  trial  court.  Coombs  v.  Brenk- 
lanfer,  29  Neb.  5S6  (4S  N.  W.  929). 

1718.  (1896.)  The  awarding  and  taxa- 
tion of  costs  rests  In  the  discretion  of  the 


trial  C3urt,  where  no  statutory  provision 
controls.   Woodward  v.  Baird,  43  Neb.  310 

(61  N.  W.  612). 

1719.  (1901.)  In  other  actions  than 
those  in  which  costs  follow  of  course,  the 
discretion  of  the  trial  court  in  awarding 
costs  will  not  be  Interfered  with,  except 
where  facts  regularly  brought  before  the  su- 
preme court  show  abuse  of  such  discretion. 
Porter  V.  Trompen,  2  Unof.  76  (96  N.  W. 
226). 

Gt.  Questions  of  Fact,  Verdicts  and  Find- 
ings. 

CradibiUty  of  witnesses. 

1720.  (1882.)  Where  the  testimony  Is 
coDflictlng,  tbe  quetsion  of  tbe  credibility  of 
the  witnesses  is  to  be  determined  by  the 
jury.  Case  v.  Frederick,  13  Neb.  423  (14 
N.  W.  169). 

1721.  (1894.)  The  supreme  court  wUl 
not  weigh  conflicting  evidence  nor  pass  upon 
the  credibility  of  witnesses.  Omaha  St.  R. 
Co.  V.  Craig.  39  Neb.  601  (58  N.  W.  209). 

1722.  (1897.)  The  rule  that  the  credi- 
bility of  a  witness  Is  a  matter  for  the  deter- 
mination of  triers  of  fact  does  not  require 
the  supreme  court,  on  appeal,  to  accept  tbe 
statement  of  a  witness,  where  It  Is  demon- 
strated to  be  false.  Linton  v.  Cooper,  53 
Neb.  400  (73  N.  W.  731). 

1723.  (1901.)  The  weight  to  be  attached 
to  the  testimony  of  different  witnesses  Is 
peculiarly  and  especially  a  question  for  tbe 
Jury.  They  are  the  triers  of  fact,  and  their 
judgment,  based  on  tbe  consideration  and 
weighing  of  conflicting  evidence,  should  not 
be  overturned,  unless  It  can  be  said  the  ver 
diet  Is  clearly  wrong  and  under  no  rational 
view  of  the  ease  can  the  conclusion  reached 
be  Justified.  Lammers  v.  Boehmer,  62  Neh. 
159  (86  N.  W.  1067). 

Verdicts. 

1724.  (1876.)  Where  a  verdict  or  find- 
ing is  clearly  wrong  it  should  be  set  aside: 
but  If  there  Is  only  doubt  as  to  Its  correct- 
ness It  will  not  be  disturbed.  Seymour  v. 
Street,  6  Neb.  86. 

1725.  (1879.)  Where  the  finding  or  ver- 
dict Is  clearly  wrong,  it  should  be  set  aside. 
In  no  other  way  can  the  rights  of  parties  be 
protected.  Roberts  v.  Btoearingen,  8  Neb. 
363. 

1726.  (1884.)  In  an  action  against  a 
municipal  corporation  for  negligence,  where 
the  question  of  the  contributory  negligence 
of  the  plaintiff  is  submitted  to  the  Jury  and 
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found  against  the  city,  the  verdict  will  not 
te  set  aside  clearly  wrong.  City  of  Omaha 
V.  Cane,  15  Neb.  657  (20  N.  W.  101). 

1727.  (1884.)  The  verdict  of  a  jury  upcm 
questions  of  fact  submitted  to  them  is  final, 
unless  Buch  verdict  is  manifestly  wrong. 
Rotfe  V.  Pilloud,  16  Neb.  21  (19  N.  W.  615, 
970);  (1886)  Lane  v.  Starkey,  20  Neb.  586 
(31  N.  W.  238) ;  (1887)  Manninff  v.  Cunning- 
hm.  21  Neb.  288  (31  N.  W.  933). 

1728.  (1889.)  Questions  relating  to  dam- 
aS(£  for  right  of  way  are  peculiarly  of  a 
local  nature,  and  where  the  jury  have  twen 
permitted  to  view  the  premises  affected,  and 
rendered  a  verdict,  the  verdict  will  not  be 
set  aside  unless  it  is  clearly  wrong.  Fre- 
mont. E.  it  M.  r.  K.  Cu.  V.  Meeker,  28  Neh. 
94  (  44  ^^.  79). 

1729.  (1893.)  Where  incompetent  evi- 
dence Is  admitted  agfUnst  objections,  but  the 
admission  of  such  evidence  is  not  speclfl- 
cally  assigned  as  error,  the  supreme  court 
will  nevertheless  disregard  such  incompetent 
evidence  in  considering  the  question  whether 
the  verdict  is  sustained  by  the  evidence. 
Commercial  Vat.  Bank  of  8t.  Pout  v.  Brill, 
37  Neb.  626  (66  N.  W.  382). 

 In  equitable  actions. 

1730.  (1902.)  As  the  findings  of  faOt  by 
the  Jury  In  equity  cases  are  advistory  only, 
if  the  court,  having  heard  the  testimony, 
adopts  them  and  there  is  sufficient  compe- 
tent evidence  to  sustain  them,  errors  in  the 
admission  of  evidence  are  without  prejudice. 
Welch  V.  Tippay.  66  Neb.  604  (92  N.  W. 
582). 

1731.  (1907.)  The  act  of  1903  (lavra 
1903,  ch.  125),  section  681a  of  the  code,  rela- 
tive to  the  mode  of  review  in  the  supreme 
court  of  Judgments  in  suits  of  equity,  does 
not  disturb  the  conclusiveness  of  decisions 
of  feet  by  Juries,  or  by  trial  judges  sitting 
in  their  stead,  in  law  cases.  First  Nat. 
Bank  of  West  Point  v.  Crawford,  78  Neb. 
665  (111  N.  W.  S87). 

—  Sufficiency  of  evidence  to  support. 

1732.  (1871.)  The  appellate  court  will 
presume  the  verdict  of  the  Jury  sustained  by 
the  evidence,  unless  the  contrary  fully  ap- 
pear. Midland  P.  R.  Co.  v.  McCartney,  1 
Neb.  398. 

1733.  (1876.)  A  Judgment  will  not  be 
reversed  on  the  ground  that  the  finding  or 
verdict  is  contrary  to  the  evidence,  unless  it 
manifestly  Is  so;  and  the  reviewing  court 
will  always  hesitate  to  reverse  when  doubts 


as  to  Its  propriety  arise  out  of  a  conflict  In 
oral  evidence.  Atchison  d  N.  R.  Co.  v.  Wash- 
bum.  6  Neb.  117;  (1878)  Cook  v.  Powell  7 
Neb.  284;  (1880)  Toivnley  v.  .Cody,  10  Neb. 
i83  (6  N.  W.  464);  (1882)  Travis  v.  Cooley. 
12  Neb.  482  (11  N.  W.  740);  (1882)  Gibson 
V.  Cleveland  Paper  Co.,  18  Neb.  277  (13  N. 
W.  403);  (1882)  Potvin  v.  Curran,  13  Neb. 
302  (14  N.  W.  400);  (1894)  American  B.  d 
L.  Ass'n  V.  Mordock,  39  Neb.  413  (58  N.  W. 
107):  (1901)  Becker  v.  Voltmer,  1  Unof.  308 
(95  N.  W.  482);  (1905)  Union  P.  R.  Co.  v. 
Fickenscher.  74  Neb.  497   (105  N.  W.  39). 

1734.  (1876.)  A  mere  difference  of  opin- 
ion as  to  the  weight  of  evidence  between  a 
reviewing  court  and  the  court  which  tried 
the  cause  is  not  sufficient  to  reverse  a  judg- 
ment. To  do  so  the  preponderance  of  evi- 
dence must  be  clear,  obvious,  and  decided, 
or  80  great  as  to  indicate  prejudice,  par- 
tiality, or  corruption.  Atchison  d  N.  R.  Co.- 
V.  Waahburn,  5  Neb.  117. 

1736.  (1876.)  It  is  not  tbe  number  of 
witnesses  produced  by  a  party,  nor  their 
language  alone,  that  should  be  Idoked  to  in 
determining  whether  a  new  trial  should  be 
granted,  but  all  the  surrounding  circum- 
stances should  be  taken  into  the  account 
and  given  due  weight.  Blackburn  v.  Os- 
trander,  5  Neb.  219. 

1736.  (1877.)  Where  a  verdict  Is  clearly 
wrong  it  should  be  set  aside;  but  a  mere  dif- 
ference of  opinion  between  tbe  court  and 
jury  will  not  warrant  the  former  in  setting 
aside  the  verdict  of  the  latter.  Storms  v. 
Eaton,  5  Neb.  453;  (1877)  MiKon  v.  State.  6 
Neb.  136;  (1877)  Redman  v.  Anderson.  6 
Neb.  392;  (1878)  Lea  v.  McLennan,  7  Neb. 
143;  (1879)  Fisk  v.' State.  9  Neb.  62  (2  N. 
W.  381);  (1882)  Prescott  v.  Jones,  13  Neb. 
634  (14  N.  W.  636);  (1885)  Savoffe  v.  PeJton. 
17  Neb.  144  (22  N.  W.  3B1);  (1885)  Filley 
V.  Norton.  17  Neb.  472  (23  N.  W.  347): 
(1889)  Durrell  v.  Hart,  25  Neb.  610  (41  N. 
W.  551);  (1895)  Risse  v.  Gasch,  43  Neb.  287 
(61  N.  W.  616);  (1895)  Spears  v.  Chicago. 
B.  d  Q.  R.  Co.,  43  Neb.  720  (62  N.  W.  68) ; 
(1898)  Missouri  P.  R.  Co.  v.  Palmer,  56  Neb. 
559  (76  N.  W.  169):  (1899)  German-Ameri- 
can Bank  of  Milwaukee  v.  Stickle,  59  Neb. 
321  (80  N.  W.  910);  (1905)  Davey  v.  Davey. 
73  Neb.  726  (103  N.  W.  282);  (1907)  North- 
west Thresher  Co.  v.  Eddyville  State  Bank. 
80  Neb.  377  (114  N.  W.  291). 

1737.  (1879.)  When  there  Is  not  suffi- 
cient testimony  to  sustain  a  verdict.  It  will 
he  set  aside.   FisJc  v.  State,  d  Neb.  62  (2 
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N.  W.  381);  (1882)  Dunhar  v.  Briggs.  13 
Neb.  332  (14  N.  W.  414);  (1889)  Reid  v. 
Colby,  26  Neb.  469  (42  N.  W.  485);  (1890) 
Hiatt  V.  Kinltaid,  28  Neb.  721  (45  N.  W. 
236);  (1893)  wood  River  Bank  v.  Dodger 
36  Neb.  708  (55  N.  W.  234);  (1896)  An- 
heuser-Busch Brewing  A'ssn  v.  Murray.  47 
Neb.  627  (66  N.  W.  635);  (1897)  Eaterly 
Harvesting  Machine  Co.  v.  Berg,  52  Neb.  147 
(71  N.  W.  952):  (1900)  Bradford  v.  Ander- 
son. 60  Neb.  368  (83  N.  W.  178). 

1738.  (1879.)  Wbere  there  is  a  substan- 
tial support  to  the  verdict  by  the  evidence 
the  finding  of  the  jury  will  not  be  disturbed. 
Atchison  <e  N.  R.  Co.  V.  Jonea,  9  Neb.  67  (2 
N.  W.  363);  (1888)  Riley  v.  Melquist,  23 
Neb.  474  (36  N.  W.  657);  (1888)  Sherwin  v. 
O'Oonner,  24  Neb.  603  (39  N.  "W.  620); 
(1889)  Dickenson  v.  Pelton,  27  Neb.  76  (42 
N.  W.  891) ;  (1889)  City  of  Fremont  v.  Bren- 
r.er,  27  Neb.  405  (43  N.  W.  177)-;  (1893) 
Hodgman  v.  Thomaa,  37  Neb.  568  (56  N.  W. 
199);  (1893)  Schrider  v.  Tighe,  38  Neb.  394 
(56  N.  W.  994);  (1903)  Cozad  Irrigation  Co. 
V.  Barnes,  4  Unof.  4X8  (94  N.  W.  603). 

1739.  (1883.)    To  warrant   the  setting 

aside  of  a  verdict  for  want  of  evidence  to 
support  it,  it  is  not  enough  that  the  court 
would  have  found  differently  frona  the  Jury 
upon  it,  but  there  must  be  no  reasonable 
doubt  of  its  insufficiency.  Converse  v. 
Meyer,  14  Neb.  190  (15  N.  W.  340). 

1740.  (1884.)  Except  in  very  extraordi- 
nary cases  the  supreme  court  will  only  look 
into  questions  of  fact  sufficiently  to  ascer- 
tain that  the  jury,  or  court  setting  without 
a  lury,  had  sufficient  focts  before  It  upon 
which  to  find  its  verdict  or  decision.  And 
only  in  such  cases  will  it  consider  the 
weight  of  testimony.  Poessenecker  v. 
■Weatherl>y,  16  Neb.  94  (19  N.  W.  699). 

1741.  (1884.)  A  judgment  for  damages 
will  not  be  set  aside  simply  becattse  the 
damages  allowed  appear  to  be  high.  If  there 
is  any  evidence  to  support  the  finding  of  the 
jury.  Especially  so  when  the  verdict  does 
not  appear  to  have  been  the  result  of  pas- 
sion or  prejudice.  Waters  v.  Reuber,  16  Neb. 
99  (19  N.  W.  687;  49  Am.  Rep.  710);  (1902) 
ytlJage  of  Plainview  v.  Mendelson,  65  Neb. 
S5  (90  N.  W.  956). 

1742.  (1887.)  A  verdict  so  clearly  wrong 
as  to  Induce  the  belief  on  the  part  of  the 
reviewing  court  that  it  must  have  been  found 
through  mistake,  or  some  means  not  ap- 
parent In  the  record,  will  be  set  aside  and 


a  new  trial  awarded.    Sandicich  Mfg.  Co.  v. 
Feary,  22  Neb.  53  (33  N.  W.  485). 

1743.  (1890.)  If  the  evidence  on  behalf 
of  one  party,  when  considered  without  ref- 
erence to  the  evidence  Introduced  by  the 
other  party,  sustains  the  verdict,  the  ver- 
dict will  not  be  set  aside  by  a  revlewtng 
court  on  the  ground  that  it  was  not  sap- 
ported  by  the  evidence.  EUanger  v.  Orovi- 
john,  29  Neb.  139  (45  N.  W.  273). 

1744.  (1891.)  That  a  verdict  is  exces- 
sive, and  was  rendered  under  the  influence 
of  passion  and  prejudice,  assigned  as  an  er- 
ror In  a  ctvil  action  for  review;  held,  that 
there  must  he  some  testimony  or  fact  of 
record  to  support  the  conclusion,  yowoiny 
17.  Blair,  32  Neb.  175  (49  N.  W..357). 

1745.  (1893.)  Where  the  burden  of  proof 
Is  upon  the  plaintiff  to  establish  the  bona 
fides  of  a  chattel  mortgage  whereunder  he 
claims,  a  verdict  in  favor  of  defendant  will 
not  be  set  aside  on  the  ground  that  the  ver- 
dict is  not  sustained  by  the  evidence,  unless 
the  evidence  offered  by  plaintiff  la  of  a 
elear  and  convincing  <Aaracter.  Fitzgerald 
V.  Meyer,  37  Neb.  50  (55  N.  W.  296). 

1746.  (1894.)  It  la  a  settled  rule  of  the 
supreme  court  that  the  finding  of  fact  made 
by  a  Jury  or  trial  Judge  will  not  be  dis- 
turbed If  supported  by  competent  evidence. 
Upton  V.  Levy,  89  Neb.  331  (58  N.  W.  95); 

(1895)  Schelly  v.  Schwank.  44  Neb.  504  (62 
N.  W.  10C9):  (1895)  Shafer  v.  Briggs.  46 
Neb.  445  (64  N.  W.  1079);  (1896)  Kaufmann 
V.  Cooper,  46  Neb.  644   (66  N.  W.  796); 

(1896)  Hay  v.  Miller,  48  Neb.  166  (66  N.  W. 
1115):  (1897)  Klose  V.  Bogue,  62  Neb.  427 
(7.2  N.  W.  581);  (1898)  Shafer  v.  Whiting, 
56  Neb.  756  (76  N.  W.  446). 

1747.  (1894.)  When  the  existence  of  a 
fraudulent  motive  was  the  question  of  fact 
submitted  to  a  jury.  Its  verdict  will  not 
be  disturbed  If  sustained  by  competent  evi- 
dence. MeliOs  V.  Vamey,  41  Neb.  105  (69 
N.  W.  621). 

1748.  (1895.)  A  verdict  will  not  he  set 
aside  because  of  the  inadequacy  of  the  dam- 
ages awarded,  when  on  one  issue.  If  found 
for  the  plaintiff,  they  would  be  inadequate, 
but  when  the  verdict  may  have  been  based 
on  other  issues  calling  for  a  smaller  re- 
covery. JSdney  v.  Baum,  44  Neb.  294  (62 
N.  W.  461). 

1749.  (1896.)  The  fact  that  the  testi- 
mony of  a  witness  is  unintelligible  to  the 
official  stenographer  of  Itself  affords  no 
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ground  for  the  reversal  of  a  judgment. 
BlOKffren  v.  Holmqueat,  49  Nel).  49  (68  N. 
W.  382). 

1750.  (1900.)  A  verdict  based  upon  evl- 
dcDce  safflclent  to  establish  a  holding  of 
possession  of  property  adversely,  openly,  no- 
toriously, exclusively  and  continuously  for 
a  period  exceeding  ten  years  prior  to  the 
commencement  of  an  action,  under  a  claim 
of  right,  will  not  he  distarbed,  altbough  the 
evidence  introduced  to  establish  such  faet 
may  not  be  inconsistent  with  a  holding  un- 
der a  claim  other  than  that  of  title.  Murray 
V.  Romine.  60  Neb.  94  (82  N.  W.  318). 

1751.  (1901.)  The  finding  of  a  Jury  tbat 
a  deed  was  made  as  an  absolute  conveyance 
of  the  title,  and  not  as  a  mortgage  to  secure 
&  debt  due  the  grantee,  will  not  be  dis- 
tarbed where  there  1b  evidence  sufficient  to 
snpport  such  finding.  FanMrt  <£  Uert^antt 
Ins.  Co.  V.  Hahn,  1  Unof.  510  (96  N.  W.  255). 

1752.  (1905.)  The  supreme  court  will 
not  set  aside  .the  verdict  of  a  jury  for  want 
of  evidence  to  support  It,  if  there  is  suffl- 
dent  erldence  in  the  record,  taken  by  Itself, 
to  have  supported  a  judgment  by  default, 
unless  the  preponderance  of  the  evidence 
against  the  verdict  Is  so  strong  as  to  indi- 
cate that  the  verdict  must  have  been  predi- 
cated upon  something  other  than  the  evl- 
dence.  Union  P.  B.  Co.  v.  Fickenscher,  74 
Neb.  507  {110  N.  W.  561)  . 

1753.  (1906.)  When  the  amount  of  dam- 
ages awarded  by  a  jury  cannot  be  ascer- 
tained from  the  facts  proved,  the  verdict 
should  be  set  aside.  Poets  v.  Wilson,  77 
Neb.  73  (108  N.  W.  153);  (1907)  Po«l8  v. 
BriMcn.  78  Neb.  783  (111  N.  W.  798). 


■  Conflietliis  evidence. 


1754.  (1874.)  A  verdict  will  not  be  set 
aside  merely  because  there  Is  an  apparent 
conflict  in  the  testimony,  or  where  the  court 
is  inclined  to  differ  with  the  jury  upon  the 
weight  of  the  evidence;  but  It  «hould  appear 
to  a  reasonable  ewtainty,  that  injustice  has 
^een  done  to  the  party  complaining,  by  the 
failure  of  the'  jury  to  give  td  the  whole 
tMtimony  Its  proper  weight  in  determining 
the  question  submitted  to  them.  Brown  v. 
Burst,  3  Neb.  353;  (1877)  McOune  v.  Thoma$, 
6  Neb.  488. 

1755.  (1877.)  The  verdict  of  a  jury  ren- 
dered on  conflicting  evidence,  will  not  be  dis- 
turbed unless  It  is  clearly  wrong.  High  v. 
Merchant*  Bank,  6  Neb.  155;  (1878)  McCann 
V.  McDonatd  d  Co.,  7  Neb.  306;  (1881)  Huff 


V.  Nims,  11  Neb.  363  (9  N.  W.  548);  (1881) 
O'Lemy  v.  Jskey.  12  Neb.  136  (10  N.  W. 
676);  (1884)  Everett  v.  Hohleman,  15  Neb. 
876  (19  N.  W.  4S2) ;  (1884)  Ooleman  v.  Ririe, 

15  Neb.  407  (19  N.  W.  486);  (1884)  Donovan 
V.  Yard,  16  Neb.  33  (19  N.  W.  637);  (1884) 
Mccormick  v.  Laughran,  16  Neb.  87  (20  N.  • 
W.  107);  (1884)  Faulkner  v.  Klamp,  16  Neb. 
174  (20  N.  W.  220);  (1884)  O'Dea  v.  State, 

16  Neb.  241  (20  N.  W.  299);  (1884)  Fitz- 
gerald V.  Fitzgerald,  16  Neb.  413  (20  N.  W. 
269) :  (1884)  Svcamore  Marsh  Harvester  Co. 
V.  Orundrad,  16  Neb.  529  ( 20  N,  W.  832 ) ; 

(1885)  Warrick  v.  Rounds,  17  Neb.  411  (22 
N.  W.  785):  (1885)  Young  v.  Roberts.  17 
Neb.  426  (22  N.  W.  792);  (1885)  Nelson  v.  • 
Johnansen,  18  Neb.  180  (24  N.  W.  730;  64 
Am.  Rep.  806);  (1885)  Casebeer  v.  Rice,  18 
Neb.  208  (24  N.  W.  693);  (1885)  Parmele  v. 
Conn.  18  Neb.  288  (25  N.  W.  93);  (1886) 
Oibson  V.  SuUivan,  18  Neb.  558  (26  N.  W. 
368);  (1886)  Romberg  v.  Hughes,  18  Neb. 
679  (26  N.  W.  361);  (1886)  Hutchinson  v. 
State,  19  Neb.  282  (27  N.  W.  132);  (1886) 
White  Lake  Lumber  Co.  v.  atone,  19  Neb. 
402  (27  N.  W.  395):  (1886)  Meyer  v.  Wilkie,  ' 
19  Neb.  509  (27  N.  W.  727);  (1886)  Morrill 
V.  Tegarden,  19  Neb.  634  (26  N.  W.  202); 

(1886)  Dodge  v.  Runels,  20  Neb.  83  (28  N. 
W.  849);  11886)  Nyce  v.  Shaffer,  20  Neb. 
607  (80  N.  W.  943);  (1887)  Rathman  v. 
Vorenberg,  21  Neb.  467   (32  N.  W.  306); 

(1887)  DHscoll  v.  Troughton,  22  Neb.  260 
(34  N.  W.  497);  (18^7)  Stewart  v.  Schnei- 
der, 22  Neb.  286  (34  N.  W.  640);  (1887) 
Forbes  v.  Thomas.  22  Neb.  641  (36  N.  W. 
411);  (1888)  cotton  &  Co.  v.  Shafer,  23 
Neb.  724  (37  N.  W.  615);  (1888)  Camp  & 
Oompton  V.  Sadler,  22  Neb.  732  (36  N.  W. 
144);  (1889)  Klosterman  v.  Olcott,  26  Neb. 
382  (41  N.  W.  250);  (1889)  Youngson  v.  Pol- 
lock. 26  Neb.  431  (41  N.  "W.  279);  (1889) 
Lowrey  v.  Shaffer,  26  Neb.  832  (41  N.  W. 
796);  (1889)  Sanders  v.  Quick,  28  Neb.  162 
(44  N.  W.  88):  (1889)  Feder,  Nusbaum  & 
Co.  V.  Solomon,  26  Neb.  266  (42  N.  W.  1); 
(1890)  Phcmix  Ina.  Co.  v.  Readinger.  28 
Neb.  587  (44  N.  W.  864);  (1890)  Wallace  v. 
Thresher,  28  Neb.  806  (44  N.  W.  1135); 
(1890)  Curry  v.  Metcalf,  30  Neb.  256  (46 
N.  W.  490);  (1891)  Hunter  v.  Bell,  33  Neb. 
249  (49  N.  W.  1132):  (1892)  Roach  v.  Hawk- 
inson,  34  Neb.  658  (52  N.  W.  373);  {1R94) 
Howell  Lumber  Go.  V.  Campbell.  38  Neb. 
567  (57  N.  W.  383) ;  (1894)  Omaha  St.  R.  Go. 
V.  Glair  39  Neb.  454  (68  N.  W.  98);  (1894) 
Fremont,  B.  d  M.  V.  R.  Oo.  v.  Leslie,  41  Neb. 
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159    (59  N.   W.   659);    (1S94)  KirkenOall, 

Jonea  d-  Co.  v.  Davis,  41  Neb.  285  (59  N.  W. 
915):  (1894)  Peaks  v.  Lord.  42  Neb.  15  {60 
N.  W.  349):  (1894)  Barr  v.  City  of  Omaha, 
42  Neb.  341  (60  N.  W.  591);  (1894)  Fabens 
V.  Atchison  rf  A'.  R.  Co..  43  Neb.  74  (61  N. 
W.  99);  (1895)  Prewitt  v.  York  County.  43 
Neb.  267  (61  N.  W.  581);  (1895)  Ripley  v. 
Larsen.  43  Neb.  687  (62  N.  W.  39);  (1895) 
Brown  v.  Cleveland.  44  Neb.  239  (62  N.  W. 
463);  (1895)  B'Kai  Israel  r.  Garneau.  45  Neb. 
592  (63  N.  W.  828);  (1896)  Haubrock  v. 
Loeb.  46  Neb.  868  (65  N.  W.  1057):  (1896) 
yelson  V.  Mills.  47  Neb.  824  (66  N.  W. 
854);  (1896)  Smith  v.  Smith,  48  Neb.  21 
(66  N.  W.  1016);  (1896  Lowis  v.  Union  P. 
R.  Co.,  48  Neb.  151  (66  N.  W.  1133);  (1896) 
Fremont,  E.  if.  V.  R.  Go.  v.  French,  48 
Neb.  638  (67  N.  "W.  472);  (1896)  Spurck  v. 
Dean,  49  Neb.  66  (68  N.  W.  375);  (1896) 
Oraham  v.  Frazier,  49  Neb.  90  (68  N.  W. 
867);  (1896)  McCormick  Harvesting  Ma- 
chine Co.  V.  Seeman.  49  Neb.  312  (68  N.  W. 
482);  (1896)  Halbert  v.  Rosenbalm,  49  Neb. 
498  (68  N.  W.  622);  (1896)  O'Brien  v.  Par- 
sons. 49  Neb.  729  (68  N.  W.  1020);  (1897) 
Oameau  v.  Omaha  Printing  Co.,  62  Neb. 
383  (72  N.  W.  360);  (1897)  PatHck  v.  Com- 
mercial Nat.  Bank  of  Fremont,  62  Neb.  416 
(72  N.  W.  589);  (1897)  Morsch  v.  Besack, 
52  Neb.  502  (72  N.  W.  953);  (1898)  Wurde- 
man  v.  Schultz.  54  Neb.  404  (74  N.  W.  951); 

(1898)  Herzke  v.  Blake,  54  Nab.  465  (74  N. 
W.  969);  (1898)  Union  Life  Ins.  Co.  v.  Ra- 
mon, 54  Neb.  599  (74  N.  W.  1090);  (1898) 
Stevens  v.  Kirk,  54  Neb.  669  (74  N.  W, 
1066);  (1898)  Jaeggi  v.  Oalley.  54  Neb.  800 
(75  N.  W.  238);  (1898)  Bartlett  v.  Scott, 
65  Neb.  477  (75  N.  W.  1102);  (1898)  Alls- 
man  V.  Richmond,  66  Neb.  640  (75  N.  W. 
1094) ;  (1898)  Emory  v.  State,  ex  rel  Morris. 

56  Neb.  550  (76  N.  W.  1080);  (1898)  Lydick 
V.  Oill,  57  Neb.  89  (77  N.  W.  340);  (1898) 
Parlin.  Orendorf  li  Martin  Co.  v.  Albrecht. 

57  Neb.  99  (77  N.  W.  355);  (1899)  Winches- 
ter V.  Roys,  58  Neb.  182  (78  N.  W.  1118); 

(1899)  Chicago,  M.  d  St.  P.  R.  CO.  u.  John- 
ston, 58  Neb.  236  (78  N.  W.  499);  (1901) 
Kuhn  V.  Xelson,  61  Neb.  224  (85  N.  W.  56); 
(1901)  Seymour  v.  Phillips.  61  Neb.  282  (85 
N.  W.  72):  (1901)  Modern  Woodmen  of 
America  v.  Kozak,  63  Neb.  146  (88  N.  W. 
248);  (1901)  Fischer  v.  Kram,  63  Neb.  241 
(88  N.  W.  478);  (1901)  MeCormick  Harvest- 
ing Machine  Co.  v.  Johnson.  1  Unof.  310  (95 
N.  W.  612);  (1901)  Hefferman  v.  O'Neill  1 
Unof.  363  (96  N.  W.  244);  (1901)  Pardee  v. 
Nelson,  1  Unof.  708  (96  N.  W.  630);  (1901) 


Darrah  v.  Juel,  1  Unof.  834  (96  N.  W.  1« 

(1902)  Schaff  V.  Hamilton,  2  Unof.  577  I 
N.  W.  614);  (1903)  Chicago.  B.  di  Q.  R.  \ 
V.  Winfrey,  67  Neb.   13   (93  N.  W.  5!f 

(1903)  Cinfel  v.  Malena,  67  Neb.  95 
N.  W.  165);   (1903)  Bankers'  Union  of 
World  V.  Schicerin.  67  Neb.  303  (92  N. 
158);  (1904)  Anderson  v.  Kannow,  72  N 
32  (99  N,  W.  824):  (1904)  Local  Grain 
V.  Maschmeier,  5  Unof.  503  (98  N.  W.  1031 
(1905)  Davey  v.  Davey,  73  Neb.  726  ( 
N.  W.  282);  (1906)  Flanagan  v.  Fabeni. 
Neb.  705  (110  N.  W.  656);   (1907)  City 
Wayne  v.  Dixon,  78  Neb.  270  (110  N. 
1135);  (1907)  Hudson  v.  Trunum.  78  N 
840  (112  N.  W.  325);  (1908)  Parker  V.  L 
don.  80  Neb.  647  (114  N.  W.  933). 

1755«.  (1877.)  Wben  conflicting  te 
mony  is  fairly  submitted  to  a  Jury,  the  co 
has  no  right  to  interfere  with  their  flndi 
on  the  ground  of  a  mere  difference  of  o] 
ion  as  to  its  weight.  High  v.  JfercJW 
Bank,  6  Neb.  155. 

1766.  (1887.)  Where  a  cause  Is  subi 
ted  to  a  Jury  upon  conflicting  testlmo 
there  being  no  objection  to  the  iDstmcti 
of  the  court,  and  the  verdict  Is  constat 
with  the  line  of  testimony  presented  by 
of  the  parties  to  the  suit,  an  appellate  cc 
will  presume  that  the  Jury  adopted  the  1 
of  testimony  with  which  their  verdict  co 
spends.  Cooper  <f  Co.  v.  Hell.  23  Ntb. 
(34  N.  W.  349). 

1757.  (1888.)  In  an  action  for  baia 
due  upon  an  account  the  defense  presm 
by  the  answer  was  that  of  payment.  ' 
testimony  was  conflicting.  This  questioi 
fact  was  decided  by  the  jury  in  favor 
defendant,  upon  evidence  which  was  I 
sufflclent  to  sustain  the  verdict  The  ji 
ment,  therefore,  was  not  molested.  Col 
<t  Co.  V.  Shaffer,  23  Neb.  724  (37  N.  W.  6] 

1758.  (1889.)  There  was  a  conflict 
evidence  as  to  the  ownership  of  a  part 
the  proi>erty  replevied,  two  witnesses  tc 
lying  to  one  state  of  facts,  and  one  wlti 
testifying  to  another  and  different  stale 
facts.  Held,  That  the  question  raised 
this  conflicting  evidence  was  for  the  Ji 
and  not  for  the  court  of  review.  AngU 
BiJby,  26  Neb.  595  (41  N.  W.  397). 

1769.  (1889.)  A  flndlng  of  a  jury  on 
question  of  negligence  and  contributory  i 
ligence  based  on  conflicting  evidence,  is  ( 
elusive.  Union  P.  R.  Co,  v.  Rassmutten. 
Neb.  810  (41  N.  W.  778;  13  Am.  8t  £ 
527). 


Digitized  by 


11760 


1760.  (1889.)  Where  the, oral  evidemce 
as  to  the  amount  of  damage  to  real  estate 
from  the  construction  of  a  railroad  thereon 
is  conflicting,  and  the  Jury  examines  the 
premises,  the  verdict  will  not  be  disturbed, 
though  one  for  a  much  larger  amount  would 
have  been  sustelned.  Fink  v.  Republican  V. 
Jt.  Co.,  21  Neb.  660  (4?  N.  W.  418). 

1761.  (1890.)  Both  the  district  and  su- 
preme court  in  a  proper  case  is  clothed  by 
ihe  code  with  power  to  review  the  flndlnga 
of  a  jury  and  where  the  verdict  is  clearly 
wrong  set  it  aside,  but  this  power  will  not 
be  exerdsed  merely  because  a  greater  num- 
ber of  witnesses  testify  against  a  given 
state  of  facts  than  thoee  that  testify  In  favor 
thereof.  In  such  case  it  Is  the  duty  of  the 
jnry  to  scrutinize  the  testimony  of  each  wit- 
ness and  ascertain  from  the  evidence  what 
his  means  of  knowledge  were,  together  with 
bis  apparent  truthfulness  and  impartiality, 
and  the  verdict  will  not  be  disturbed  unless 
ff  is  clearly  apparent  that  the  jury  com- 
mitted an  error.  Omaha  <£  Republican  V.  R. 
Co.  V.  Broum,  29  Neb.  492  (46  N.  W.  89). 

1762.  (1894.)  In  an  action  on  a  note, 
where  the  answer  set  off  a  counter-claim  for 
damages  for  the  breach  of  a  contract  where- 
by defendant  was  appointed  the  exclusive 
agent  for  the  sale  of  plalntlfTs  Implements 
In  Hays  county,  the  evidence  being  (inflict- 
ing, a  verdict  for  defendant  will  not  be  set 
aside.  Sandwich  Enterprise  Co.  v.  West,  42 
Neb.  722  (60  N.  W.  1012). 

1763.  (1901.)  It  cannot,  at  this  late  day, 
be  anticipated  tliat  the  supreme  court  will 
recede  from  the  rule  that  the  verdict  of  a 
jury  will  not  be  set  aside  solely  because  it 
iB  not  supported  by  a  mere  preponderence 
of  the  evidence.  Evidence  Is  conflicting 
within  the  meaning  of  this  rule  as  well 
when  the  testimony  of  a  single  witness  Is 
contradicted  by  circumstances  and  by  state- 
ments elicited  from  him  on  cross-examina- 
tion, as  when  It  Is  disclosed  by  the  conftlct- 
iDg  testimony  of  several  witnesses.  Teske 
V.  Tetke,  1  Unof.  365  (95  N.  W.  685). 

1764.  (1902.)  Where  the  evidence  Is  con- 
flicting, and  the  court,  upon  a  careful  ex- 
amination of  it.  Is  unable  to  say  that  a 
verdict  based  thereon  Is  clearly  and  mani- 
festly wrong,  the  presumption  is  that  the 
jury,  in  their  deliberations,  were  uninflu- 
enced by  passion  or  prejudice,  and  that  they 
acted  from  proper  motives,  and  unless  there 
Ib  some  proof  In  the  record  to  the  contrary, 
the  verdict  will  not  be  disturbed.  Sutton 
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Exchange  Bank  v.  OroatJuuu,  3  Unof.  6  (90 
N.  W.  640). 

1766.  (1905.)  A  verdict  upon  conflicting 
evidence  will  not  be  disturbed  except  for 
specifle  error  occurring  at  the  trial.  Doug- 
las V.  Smith,  75  Neb.  169  (106  N.  W.  173). 

1766.  (1907.)  Where  the  facts  are  dis- 
puted, it  is  solely  the  province  of  the  jury 
to  determine  the  same;  and,  whether  the 
facts  be  disputed  or  undisputed,  If  different 
minds  might  honestly  draw  different  con- 
clusions from  them,  the  case  Is  properly 
left  to  the  Jury.  Ogden  v.  Sovereign  Camp, 
Wooamen  of  the  World,  78  Neb.  804  (113  N. 
W.  624). 

1767.  (1907.)  A  judgment  will  not  be  re- 
versed where  the  evidence  relating  to  the 
amount  of  damages  is  conflicting,  and  where 
the  rule  of  damages  to  be  allowed  is  submit- 
ted to  the  jury  under  proper  Instructions. 
.'ihepherd  v.  Lincoln  Traction  Co.,  79  Neb. 
834  (113  N.  W.  627). 

1767a.  (1908.)  When  a  verdict  of  a  jury 
is  found  from  conflicting  testimony,  the  su- 
preme court  will  not  Inquire  into  the  pre- 
ponderance of  the  evidence.  Cady  Lumber 
Co.  V.  Wilson  Steam  Boiler  Co.,  80  Neb.  607 
(114  N.  W.  774). 


 Against  weight  of  evidence. 

1768.    (1876.)    The   verdict   of  a 


jury 


should  not  be  set  aside  on  the  ground  of  its 
being  against  the  weight  of  evidraice  unless 
it  Is  clearly  so.   And  more  especially  ought 

this  rule  to  be  observed  by  reviewing  courts. 
Kittle  V.  De  Lamater,  4  Neb.  426;  (1883) 
New  England  Mortgage  Security  Co.  v.  Tel- 
ler, 14  Neb.  335  (15  N.  W.  726);  (1884) 
Price  V.  BucJc  d  Greenwood.  16  Neb.  108 
(20  N.  W.  23);  (1884)  Newman  v.  Mueller. 
16  Neb.  623  {20  N,  W.  843);  (1893)  Clapham 
V.  Storm,  36  Neb.  499  (54  N.  W.  827) ;  (1893) 
Sun  Fire  Offlce  v.  Ayerst,  37  Neb.  184  (55 
N.  W.  635);  (1893)  Lee  v.  Brugmann,  37 
Neb.  232  (55  N.  W.  1063);  (1902)  City  of 
Omaha  v.  Doty,  2  Unof.  726  (89  N.  W. 
992). 

1769.  Mere  preponderance  of  testimonj^ 
against  the  verdict  Is  not  enough  to  warrant 
the  court  In  disturbing  It  It  Is  not  usual 
for  courts  to  set  It  aside  when  there  Is  any 
evidence  to  support  it.  (1871)  Jones  v-  Ed- 
wards, 1  Neb.  170;  (1876)  Blackburn  v.  Os- 
trander,  5  Neb.  219;  (1892)  Conner  v. 
Draper,  34  Neb.  870  (52  N.  W.  720);  (1894) 
Storz  V.  Riley.  41  Neb.  822  (60  N.  W.  96). 

1770.  (1877.)    To  justify  an  interference 
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with  tbe  finding  6t  a  court  or  Jury,  the 
preponderance  of  erfdence  must  be  clear, 

obvious  and  decided;  but  when  the  prepon- 
derance Is  so  great.  It  is  tbe  duty  of  the 
reviewing  court  to  correct  the  mlstaka 
Fried  v.  Remington,  5  Neb.  525. 

1771.  (1877.)  When  the  verdict  is 
against  the  clear  weight  of  the  evidence  a 
new  trial  will  be  granted.  Mathewaon  v. 
Burr,  6  Neb.  312;  (1879)  Trego  v.  Lowrey, 
8.  Neb.  238;  (1882)  Bennett  v.  Rogers,  12 
Neb.  382  (U  N.  W.  314);  (1882)  Jennings  v. 
Simpson.  12  Neb.  558  (11  N.  W.  880)  ;  (1882) 
Victor  Sewing  Machine  Co.  v.  Day,  13  Neb. 
408  (14  N.  W.  169);  (1883)  Oandy  v.  Pool, 
14  Neb.  98  (15  N.  W.  223);  (1883)  Kuhna 
V.  Bankes,  15  Neb.  92  (17  N.  W.  356) ;  (1885) 
Clark  V.  Oell.  17  Neb.  284  (22  N.  W.  562); 
(1886)  Cumminga  v.  Winters,  19  Neb.  719 
(28  N.  W.  302);  (1889)  Broicn  V.  Smith,  26 
Neb.  376  (42  N.  W.  90);  (1890)  State  Bank 
V.  Smith,  29  Neb.  434  (45  N.  W.  691); 
(1891)  Corneal/  v.  8t.  Joseph  Iron  Co.  33 
Neb.  454  (50  N.  W.  326);  (1892)  AuUhan, 
MiUer  d  Co.  v.  Scheele  Fisher.  34  Neb. 
S19  (52  N.  W.  817):  (1903)  Sovereign  Camp, 
Woodmen  of  the  World,  v.  Hruby,  70  Neb. 
5  (96  N.  W.  998):  (1907)  Berard  v.  Atchison 
<f  y.  R.  Co.,  79  Neb.  830  (113  N.  W.  637). 

1772.  (1882.)  When  it  la  clear  that  ma- 
teria) testimony  has  been  disregarded  by 
the  Jury,  and  which  if  considered  and  given 
due  weight,  would  require  a  different  verdict 
from  that  returned,  a  new  trial  will  be 
granted.  Duniier  v.  Day,  12  Neb.  696  (12 
N.  W.  109). 

1773.  (1882.)  When  the  verdict  is  so 
clearly  against  the  weight  of  evidence  as  to 
lead  to  the  conviction  that  it  was  the  result 
of  passion,  prejudice,  or  Inadvertence  on  the 
part  of  the  Jury,  it  will  be  set  aside  and  a 
new  trial  granted.  Holland  v.  Ortfftth,  13 
Neb.  472  (14  N.  W.  387). 

1774.  (1886.)  Where,  In  an  action  to 
recover  damages  for  Injury  to  property, 
the  cause  of  the  injury  is  a  matter  of  con- 
jecture, a  verdict  In  favor  of  the  plalntlfl 
will  not  be  set  aside  at  his  Instance  because 
the  verdict  Is  not  as  lai^  as  it  protnbly 
would  have  been  had  the  cause  of  the  Injury 
been  fully  proved.  Benzon  v.  Burlington  <C 
M.  B.  Co.,  18  Neb.  669  (26  N.  W.  467). 

1776.  (1893.)  A  new  trial  should  be  al- 
lowed when  it  is  clear  that  material  uncon- 
tradicted evidence  has  been  disregarded  by 
the  Jury,  and  which.  If  considered  and  given 


due  weight,  wpuid  have  required  a  different 
verdict  from  that  returned.  Chicago,  B.  & 
Q.  R.  Co.  V.  Landauer,  36  Neb.  642  (54  N. 
W.  976). 

1776.  (1894.)  Where  there  Is  sulBcient 
evidence  to  justify  a  verdict  it  will  not  be 
disturbed  merely  because  of  the  compara- 
tive number  of  witnesses  on  each  side,  or 
on  account  of  mere  probabilities  as  to  the 
comparative  weight  of  the  testimony  con- 
sidered alone  on  the  record  in  the  supreme 
court.  Rector  v.  CanfieJd,  40  Neb.  695  (58 
N.  W.  1131). 

«— Appreval  of  trial  court. 

1777.  (1898.)  A  verdict  on  conflicting 
evidence,  approved  by  the  trial  court,  will 
not  be  disturbed  In  the  appellate  court. 
Hammond  v.  Edwards,  56  ^leb.  631  (77  N. 
W.  75):  (1898)  Brong  v.  Spenoe,  56  N.  W. 
638  (77  N.  W.  54). 

1778.  (1893.)  When  a  Jury  has  decided 
p  question  of  fact  properly  submitted,  and 
the  trial  Judge  has  overruled  a  motion  for 
a  new  trial,  then,  if  the  record  discloses 
competent  evidence  on  which  the  fiodlng 
may  have  been  basea,  such  finding  cannot 
he  disturbed  by  the  supreme  court.  Sonnen- 
svhein  V.  Bartels,  37  Neb.  692  (66  N  W. 
210). 

— ^— SocceBSfve  verdicts. 

1779.  (1886.)  When  a  case  has  been  tried 
three  times,  the  verdict  of  the  jury  each 
time  being  In  favor  of  the  platntlff,  the  court 
will  not  set  aside  the  third  verdict  as  being 
against  tbe  weight  of  evidence,  unless  it  is 
clearly  wrong.  Dunbar  v.  Briggs,  18  Neb. 
94  (24  N.  W.  449). 

1780.  (1900.)  Where  different  trialshave 
been  had,  resulting  in  verdicts  for  plaintiff, 
and  new  trials  have  been  denied  hy  the 
trial  court,  the  verdict  and  Judgment  In  the 
lost  trial  will  not  be  overruled  and  set  aside, 
unless  the  evidence  Is  clearly  Insufficient  to 
support  them.  ilff«sour<  P.  B.  Co.  v.  Fox.  60 
Neb.  531  (83  N.  W.  744). 

1781.  (1900.)  Where  a  case  has  been 
tried  different  times,  resulting  in  a  verdict 
in  favor  of  one  and  then  the  other  of  the 
parties  to  the  litigation,  the  verdict  of  the 
jury  In  the  last  trial  should  not  be  dis- 
turbed unless  there  is  a  clear  lack  of  suffi- 
cient evidence  to  support  it.  Brx>icnett  v. 
Fuller,  60  Neb.  568  (83  N.  W.  669). 

1782.  (1908.)    A  much  stronger  case  Is 

necessary  to  warrant  the  supreme  court  in 
Interfering  with  a  second  verdict  and  Judg- 
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cent  on  the  merits  by  reason  of  alleged 
error  Id  setting  aside  a  prior  verdict  and 
grantlog  a  new  trial,  than  where  a  motion 
for  a  new  trial  has  been  denied.  Bacleney 
V.  Bttjpnond  Brot.  Clarke  Co.,  68  Neb.  624 
N.  W.  822). 

Soling  on  motion. 

1783.  (1885.)  When  a  motion  to  dis- 
cbai^  an  attachment  for  the  reason  that 
the  facta  stated  In  the  affidavit  are  untrue, 
has  been  heard  on  affldavltg  in  support  as 
well  as  iQ  resistance,  decided  thereon  by  the 
trial  court,  brought  to  the  supreme  court  on 
error,  and  It  appears  from  an  examination 
of  such  affidavits  that  there  Is  a  conflict  of 
erldence,  the  order  of  the  trial  court  will 
not  be  disturbed  unless  the  preponderant^ 
of  eTldence  against  it  Is  clear  and  decisive. 
Mover  d  Schurman  v.  Zingre,  18  Neb.  458 
(25  N.  W.  727). 

1784.  (1892.)  In  reviewing  an  order  dis- 
charging an  attachment,  the  evidence  being 
conflicting,  the  same  presumption  prevails 
ill  fevor  of  the  correctness  of  the  ruling 
romplained  of,  as  In  cases  of  finding  and 
judgment  upon  a  formal  trial.  Bmith  v. 
Boyer,  35  Neb.  46  (52  N.  W.  581). 

1785.  (1893.)  When  a  motion  to  dls- 
charge  an  attachment  on  the  ground  that 
the  facts  stated  In  the  affidavit  are  untrue 
is  heard  upon  conflicting  affidavits,  the  de- 
cision of  the  trial  court  on  the  motion  will 
not  be  disturbed  unless  it  is  clearly  against 
Jbe  weight  of  the  evidence.  "Whipple  v.  BUI, 
36  Neb.  720  (5S  N.  W.  227;  38  Am.  St.  Rep. 
742;  20  L.  R.  A.  313). 

1786.  (1896.)  Where  a  motion  to  dls- 
diarge  an  attachment,  because  plaintiff's 
affidavits  are  untrue,  is  beard  on  conflicting 
evidence,  the  ruling  on  the  motion  will  not 
be  disturbed  unless  it  is  clearly  against  the 
ireight  of  evidence.  NettrasJca  MoHne  Plow 
Co.  V.  Klinffman,  48  Neb.  204  (66  N.  W. 
1101). 

1787.  (1896.)  Where  the  evidence  on  a 
motion  is  so  confaslng  ttiat  is  cannot  be 
determined  whether  there  was  error  in  over- 
mllng  it,  the  ruling  Will  be  sustained.  Ha- 
lev  V-  Mccarty.  48  Neb.  883  (67  N.  W.  857). 

1788.  (1901.)  On  a  motion  to  dissolve 
an  attachment,  the  supreme  court  will  not 
Interfere  with  the  action  of  the  lower  court, 
If.  In  snstalning  the  attachment,  the  affi- 
davits offered  In  support  thereof  state  facts 
which  under  our  statute  authorize  the  writ. 
Landit  V.  Vewton,  1  Unof.  661  (95  N.  W. 
791). 


1789.  (1903.)  On  disputed  questions  of 
fact  tried  on  ex-parte  affidavits  in  support 
of  a  motion  to  dissolve  an  attachment,  the 
findings  of  the  trial  court  will  not  be  dis- 
turbed unless  clearly  against  the  weight  of 
the  evidence.  Fremont  Bretoinff  Co.  v. 
Pekarek,  4  Unof.  681  (96  N.  W.  12). 

Findings  of  court. 

1790.  (1876.)  The  findings  of  a  court, 
when  substituted  for  a  Jury,  are  entitled  to 
the  same  weight  as  the  verdict  of  the  latter. 
Seymour  v.  Street,  6  Neb.  85;  (1879)  Gra- 
ham V.  Kmie.  9  Neb.  182  (2  N.  W.  455); 
(1904)  Wantz  v.  Sguiret.  S  Uaof.  248  (97 
N.  W.  1068). 

1791.  (1878.)  In  order  to  JusUfy  a  re- 
versal of  the  finding  of  the  court  below,  on 
a  question  of  fact,  such  finding  must  be 
shown  to  be  clearly  wrong.  Callahan  v. 
Callahat^,  7  Neb.  38;  (1888)  Bookwalter  v. 
Lanting,  23  Neb.  291  (36  N.  W.  549) ;  (1902) 
Hare  v.  Winterer,  64  Neb.  661  (90  N.  W. 
54l);  (1902)  Franklin  County  Bank  v.  Ever- 
ett. 3  Unof.  379  (91  N.  W.  495);  (1903) 
Stacker  v.  Ooddinffton,  4  UnoL  229  (93  N. 
W.  680). 

1792.  (1879.)  In  cases  tried  to  the  court 
without  a  jury,  the  finding  on  questions  of 
fact  is  entitled  to  the  same  respect  In  the 
supreme  court,  on  appeal,  as  would  be  ac- 
corded to  the  verdict  of  a  jury  under  like 
circumstances.  Cheney  v.  Eberhardt.  8 
Neb.  423;  (1884)  Hartley  v.  Dorr  rf  Co.,  15 
Neb.  461  (19  N.  W.  632);  (1885)  McLaugh- 
lin V.  Sandusky,  17  Neb.  110  (22  N.  W.  241) ; 
(1886)  Bank  of  Oasa  County  v,  Morr^on,  17^ 
Neb.  341  (22  N.  W.  782;  52  Am.  Rep.  417);' 
(1886)  Roggencamp  v.  Seeley,  19  Neb.  170 
(26  N.  W.  62.5);  (1894)  Burlingim  v.  War 
ner.  39  Neb.  493  (68  N.  W.  132);  (1901) 
Booth  V.  Ketater,  62  Neb.  704  (87  N.  W. 
532);  (1904)  Oaffey  v.  Northwestern  Mutual 
Life  Ina.  Co.,  71  Neb.  304  (98  N.  W.  826). 

1793.  (1880.)  To  Justify  h  reversal  of 
the  finding  and  judgment  of  a  trial  court 
upon  qumtlons  of  fact  the  plaintiff  In  error 
must  at  least  show  a  clear  preponderance 
of  testimony  against  such  finding  and  judg- 
ment Young  v.  Pritchett,  10  Neb.  352  (6 
K.  W.  414);  (1902)  Buck  v.  Hogeboom,  2 
Unof.  853  (90  N.  W.  635). 

1794.  (1880.)  Where  a  question  of  fraud 
in  fact  Is  brought  up  for  review,  the  su- 
preme court  is  decidedly  adverse  to  inter- 
fering with  the  decision  below,  whether 
made  by  the  court  or  by  a  Jury:  nor  will  It 
do  so  unless  clearly  satisfied  that  Injustice 
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has  been  lone.  WeinJand  v.  Cochran^  9 
Neb.  480  (4  N.  W.  67). 

1795.  (1893.)  The  supreme  court,  though 
tiying  a  case  de  novo  on  appeal,  will  not 
disturb  the  finding  of  liie  district  court  un- 
less the  finding  and  decree  cannot  be  recon- 
ciled with  any  reasonable  construction  of 
the  testimony.  Gadsden  v.  Phelps,  37  Neb. 
590  (56  N.  W.  314);  (1894)  Swartz  v.  Dun- 
can, 38  Neb.  782  (57  N.  W.  543);  (1902) 
Drute  V.  Davey,  3  Unof.  16  (90  N.  W.  644). 

179(!.  (1895.)  Where  the  right  of  plain- 
tiff to  recover  was  not  affirmatively  estab- 
lished by  the  proofs  in  the  district  court, 
its  Judgment  la  favor  of  the  defendant  will 
not  be  disturbed  in  the  supreme  court. 
Windaor  v.  Thompaon,  44  Neb.  228  (62  N. 
W.  460). 

1797!  (1896.)  The  finding  of  the  trial 
court  In  deciding  a  challenge  to  a  Juror  for 
cause  will  not  be  set  aside  by  the  supreme 
court  unless  it  is  clearly  wrong.  Bajfst  v. 
State,  46  Neb.  261  (63  N.  W.  811). 

1798.  (1906.)  Under  the  present  sUtute. 
and  our  rules  governing  appeals  In  equity 
cases,  the  supreme  court  Is  in  no  manner 
bound  by  the  view  of  the  trial  court  as  to 
'  the  sufficiency  or  the  weight  of  the  evidence, 
where  it  consists  wholly  of  affidavits,  depo- 
sitions, and  other  written  testimony.  Omaha 
Loan  i£  Bldg.  Asa'n  v.  Hendee,  77  Neb.  12 
(108  N.  W.  190). 

1799.  (1906.)  The  findings  of  a  court  in 
a  case  tried  to  {;he  court  without  the  inter- 
vention of  a  Jury  are  entitled  to  the  same 
weight  as  the  verdict  of  a  jury,  and  -will  not 
be  set  aside  when  there  Is  evidence  to  sup- 
port them.  CitUsent  Ins.  Co.  v.  Herpol- 
sheimer,  77  Neb.  232  (109  N.  W.  160). 

1800.  (1906.)  To  overrule  the  action  of 
a  trial  Judge  denying  an  application  for  a 
change  of  venue  on  the  grounds  of  bias  and 
piejudlce  of  the  trial  judge  against  a  liti- 
gant, the  evidence  offered  in  support  of  the 
fact  of  Buch  prejudice  must  be  clear  and 
convincing,  and  strong  enough  to  overthrow 
the  presumption  of  the  impartiality  of  the 
court  State  v.  Smith,  77  Neb.  824  (110  N. 
W.  657). 

 Sufficiency  of  evidence. 

1801.  (1876.)  The  findings  and  Judg- 
ments of  a  court  of  record  will  always  be 
presumed  to  rest  upon  sufficient  evidence, 
unless  the  contrary  be  clearly  shown  by  the 
record.   Singleton  v.  Boyle.  4  Neb.  414. 

1802.  (1877.)    A  mere  difference  of  opin- 


ion between  the  reviewing  court  and  the 
court  below,  as  to  the  weight  of  evidence, 

ought  never  be  deemed  sufficient  to  reverse 
a  Judgment.  Young  v.  Hibbs,  5  Neb.  433; 
(1889)  Morse  v.  Raben,  27  Neb.  145  (42  X. 
W.  901);  (1896)  City  of  HarvcTd  v.  Crouch, 
47  Neb.  133  (66  N.  W.  276). 

1803.  (1877.)  Where  the  finding  of  the 
court  Is  clearly  against  the  weight  of  evi- 
dence, the  Judgment  will  be  set  aside.  Rob- 
erts V.  City  of  Lincoln,  6  Neb.  352;  (1897) 
Southard  v.  Behriu,  62  Neb.  486  (72  N.  W. 
860) :  (1897)  American  Fire  Ins.  Co.  v.  Buck' 
staff  Bros.  Mfg.  Co.,  52  Neb.  676  (72  N.  W. 
1047) ;  (1898)  Kokes  v.  State,  ex  rel.  Konpal, 
55  Neb.  691  (76  N.  W.  467);  (1899)  Symns 
Grocery  Co.  v.  Snow,  58  Neb.  516  (78  N.  W. 
1066);  (1900)  Ackerman  v.  Ackerman,  61 
Neb.  72  (84  N.  W.  698) ;  (1902)  FrerlUng  v. 
Thomas,  64  Neb.  193  (89  N.  W.  1005). 

1804.  (1879.)  Findings  of  Inferior  tribu- 
nals upon  questions  of  fact  will  not  be  In- 
terfered with  unless  found  to  be  clearly 
against  the  weight  of  evidence.  And  this 
rule  applies  to  all  cases,  whether  they  come 
here  by  petition  In  error  or  on  appeal.  Arm- 
strong V.  Freeman,  9  Neb.  11  (2  N.  W.  353). 

1806.  (1880.)  Where  the  case  made  is 
one  of  fact  only,  In  order  to  Justify  the 
reversal  of  the  finding  of  the  court  below, 
the  supreme  court  must  find  the  testimony 

to  be  clearly  against  the  finding.  Helltcig 
V.  Mortgage  Security  Co.,  10  Neb.  611  (7 
N.  W.  275). 

1806.  (1881.)  The  flndlnga  of  trial 
courts  upon  Questions  of  fact  will  not  be 
interfered  with,  unless  clearly  unsupported 
by  the  evidence.  Courtnay  v.  Price,  12  Neb. 
188  (10  N.  W.  698);  (1883)  Charles  r. 
Ashby.  14  Neb.  261  (16  N.  W.  222);  (1884) 
HaHley  v.  Dorr  &  Co.,  15  Neb.  451  (19  N. 
W.  632);  (1886)  McLaughlin  v.  Sandusky, 
17  Neb.  110  (22  N.  W.  241) :  (1893)  FUmna- 
gan  v.  Edwards,  36  Neb.  359  (54  N.  W.  565): 
(1894)  Davis  V.  Hilboum.  41  Neb.  35  (59  N. 
W.  379);  (1895)  Citizens  State  Bank  of 
Ohadron  v.  Bellangee,  45  Neb.  203  (63  N.  W. 
363);  (1899)  PJattsmouth  Water  Co.  v. 
Smith,  51  Neb.  579  (78  N.  W.  275);  (1901) 
State,  ex  rel.  Oteseke.  v.  Moorea,  63  Neb.  301 
(88  N.  W.  490);  (1901)  Buck  v.  Oetdeman. 
1  Unof.  798  (96  N.  W.  117);  (1902)  Payne 
V.  Liebee.  3  Unof.  448  (91  N.  W.  851); 
(1903)  Thomas  v.  Janesofsky,  5  Unof.  IM 
(97  N.  W.  332). 

1807.  (1883.)  Even  In  equity  cases  tie 
supreme  court  will  not  disturb  a  finding  of 
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fact,  unleBS  it  is  found  to  be  clearly  against 
the  welgiit  of  erldence.  Aultman  v.  Patter- 
ion.  14  Neb.  58  (15  N.  W.  350). 

1808.  (1884.)  Where  a  Jury  is  waived 
ihe  finding  of  a  court  will  not  be  set  aside 
ti  being  against  the  weight  of  evidence  un- 
less it  Is  clearly  wrong.  Evttn9  v.  De  Roe, 
15  Neb.  630  (20  N.  W.  99). 

1809.  (1890.)  Rule  that  a  finding  will 
not  be  disturbed  which  has  aufflclent  evi- 
dence to  sustain  it,  has  not  the  usual  appll- 
rstfon  in  a  case  tried  upon  depositions, 
f  fJorae  V.  Conna,  29  Neb.  791  (46  N.  W. 
25S). 

1810.  (1893.)  In  determining  whether  a 
finding  of  fact  is  sustained  by  the  evidence, 
the  court  may  disregard  Incompetent  testi- 
mony which  was  admitted  in  evidence,  ifo- 
ronneU  v.  First  Jfat.  Bank  of  Lincoln,  38 
Neb.  252  (56  N.  W.  1013). 

1811.  (1901.)  On  an  appeal  to  the  su* 
preme  conrt  In  an  equitable  action,  the  jndg- 
Rient  will  be  reversed  If  essential  findings 
of  teftt  are  wholly  unsupported  by  the  evi- 
dence. It  will  also  be  reversed.  If  essential 
special  findings  are  In  conflict  with  a  gen- 
eral finding  and  the  former  are  sufficiently 
sitpptnied  by  the  evidence.  Carpenter  Paper 
Co.  V.  ITew9  Ph».  Co.,  63  Neb.  69  (87  N.  W. 
1060). 

1812.  (1901.)  The  rule  that  findings  of 
the  district  court  will  not  be  disturbed  upon 
appeal  if  there  is  evidence  to  sustain  them 
does  not  apply  with  the  same  force  to  *a 
case  heard  almost  entirely  upon  depositions 
which  involve  transactions  in  another  state, 
so  that  the  trial  Judge  could  have  bad  no 
advantage  from  general  local  knowledge  of 
the  parties,  the  witnesses  and  the  subjects  of 
controversy.  Oibton  v.  Sammang,  63  Neb. 
349  (88  N.  W.  SOO). 

1813.  (1901.)  On  an  appeal  to  the  su- 
preme court,  in  a  case  In  which  an  ImpoT^ 
taot  question  is  that  of  value,  and  In  which 
there  Is  not  sufficient  evidence  In  the  record 
to  permit  of  its  adjudication,  the  Judgment 
of  the  district  court  will  be  reversed  and  a 
new  trial  awarded.  Merchant*  Nat.  Bank 
of  Omaha  v.  McDonald,  63  Neb.  363  (88  N. 
W.  492;  89  N.  W.  770). 

181*.  (1902.)  Where  any  matter  of 
which  a  trial  court  took  Judicial  notice  is 
incompetenr  or  Improper  to  be  considered, 
the  supreme  court  will  reject  it  on  appeal  in 
determining  whether  the  order  complained 
of  Is  sustained  by  sufficient  evidence.  State 
V.  Fawcett,  64  Neb.  496  (90  N.  W.  250). 
0 


1815.  (1902.)  An  order  of  the  district 
court  based  upon  written  evidence,  and  also 
the  evidence  of  a  witness  upon  oral  exam* 
ination  In  the  presence  of  the  court,  will  not 
be  reversed  if  the  evidence  of  such  witness. 
If  believed,  will  support  the  order,  unless 
such  evidence  is  clearly  inconsistent  wltb 
the  established  facts  in  the  case.  Male  v. 
Dahlffrin,  66  Neb.  524  (92  N.  W.  632). 

1816.  (1902.)  The  supreme  court  may. 
on  appeal  pass  upon  the  competency  of  evl. 
dence  admitted,  in  determining  whether  the 
decree  is  supported  by  sufficient  evidence. 
Cheeton  v.  WlUon,  2  Unof.  674  (89  N.  W. 
764). 

1817.  (1903.)  Where  a  finding  Is  based 
largely  upon  depositions  or  written  testl- 
nony.  as  to  which  the  trial  judge  has  no 
special  advantage  over  the  reviewing  court, 
the  rule  that  his  findings  will  be  adhered  to 
unless  clearly  wrong  does  not  apply  with 
the  same  force.  Faulkner  v.  Bimm*,  68 
Neb.  299  (94  N.  W.  113). 

1818.  (1906.)  In  ajtpeals  In  equity  eases, 
the  supreme  court  will  examine  the  evidence 
and  arrive  at  an  opinion  of  the  facts  estab- 
lished, uninfluenced  by  the  conclusion  ar- 
rived at  by  the  trial  court,  except  in  so  far 
as  a  presumption  in  support  of  such  con- 
clusions is  derived  from  the  opportunity 
which  the  trial  Judge  has  of  seeing  and 
hearing  the  witoesseB,  and  of  Judging  their 
candor,  their  knowledge  of  the  facts,  their 
intelligence,  and  bias,  or  partiality,  If  any 
is  exhibited.  Roe  v.  Howard  County,  75 
Neb.  448  (106  N.  W.  687). 

Conflicting  evidence. 

1819.  (1878.)  In  a  case  brought  to  the 
supreme  court  on  appeal,  where  no  question 
of  law  is  involved,  and  the  testimony  fs  con- 
flicting and  pretty  evenly  balanced,  the  find- 
ing of  the  court  will  not  be  disturbed.  Cal- 
lahan V.  Cailahan,  7  Neb.  38. 

1820.  (1879.)  Where  there  is  conflicting 
testimony,  the  supreme  court  will  not  dis- 
turb a  finding  or  decree,  if  there  is  evi- 
dence to  sustain  it  on  each  material  point. 
Burt  V.  Baldwin,  8  Neb.  487;  (1882)  Bell  v. 
Sherer,  12  Neb.  409  (11  N.  W.  861);  (1883) 
Galley  v.  Galley.  14  Neb.  174  (15  N.  W.  318) ; 
(1884)  Smith  V.  Dean.  15  Neb.  432  (19  N. 
W.  642):  (1885)  Bond  v.  DoWy,  17  Neb.  491 
(23  N.  W.  351);  (1885)  Doolittle  v.  Wheeler, 
18  Neb.  136  (24  N.  W.  451) ;  (1885)  8apt>  v. 
hoberis,  18  Neb.  299  (2S  N.  W.  96);  (1886) 
Traphagen  v.  SheMon.  19  Neb.  75  (26  N.  W. 
928);  (188fi>  Kmler  v.  Tuulale.  20  Nelj.  390 
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(30  N.  W.  263) ;  (1886)  Powers  v.  Powers, 
20  Neb.  529  (31  N.  W.  1);  (1887)  McOona- 
kejf  V.  UcConaKejf,  21  Neb.  463  (32  N.  W. 
300);  (1887)  Uecker  v.  Koehn,  21  Neb.  669 
(32  N,  W.  583;  60  Am.  Rep.  849);  (1887) 
Holmes  v.  Shimer,  22  Neb.  207  (34  N.  W. 
371);  (1888)  Smith  v.  Mesarvey,  22  Neb.  756 
(36  N.  W.  137);  (1888)  Witter  v.  Hoover, 
84  Neb.  605  (39  N.  W.  619) ;  (1889)  Schroe- 
Aer  V.  Baker  Mfg.  Co.,  27  Neb.  45  (42  N.  W. 
7C1);  (1890)  Moraiiorst  v.  yebraska  Tele- 
phone Co..  28  Neb.  610  (44  N.  W.  649); 
(1891)  Hoagland  v.  Van  Etten.  31  Neb. 
292  (47  N.  W.  920);  (1891)  First  Nat.  Bank 
V.  Hollerin.  31  Neb.  558  (48  N.  W.  392); 
(1891)  Worthinoton  v.  WortMngton,  32  Neb. 
334  (49  N.  W.  364);  (1892)  BJodgett  v.  ifc- 
Murtry,  34  Neb.  782  (62  N.  W.  706);  (1892) 
Oleson  V.  City  of  Plattsmouth.  35  Neb.  153 
(52  N.  W.  848);  (1892)  Rudolph  v.  Davis, 
35  Neb.  157  (52  N.  W.  841);  (1893)  Metro- 
politan B.  d  L.  Ass'n  V.  Van  Pelt  Bros.,  86 
Neb.  3  (53  N.  W.  1031);  (1893)  Westover  v. 
Lewis,  36  Neb.  692  (64  N.  W.  961);  (1893) 
McConnell  v.  McConnell,  ST'Neb.  67  (55  N. 
W.  292);  (1893)  Filley  v.  ScollarA,  37  Neb. 
749  (56  N.  W.  615);  (1893)  Huebner  v. 
Sesseman.  38  Neb.  78  (56  N.  W.  697):  (1893) 
McConnell  v.  First  Nat.  Bank  of  Lincoln,  38 
Neb.  262  (66  N.  W.  1013);  (1894)  Zarrs  v. 
Ketk,  40  Neb.  456  (68  N.  W.  933);  (1894) 
Sloman  v.  Spellman,  42  Neb.  165  (60  N.  W. 
387);  (1894)  Leighton  v.  Clarke.  42  Neb. 
427  (60  N.  W.  875) ;  (1894)  Howell  v.  Bchlot- 
felt.  42  Neb.  448  (60  N.  W.  884);  (1895) 
Wells  V.  David  City  Improvement  Co.,  43 
Neb.  366  (61  N.  W.  623);  (1896)  Ltht  V. 
Lihs,  44  Neb.  143  (62  N.  W.  457);  (1895) 
Steinkraus  v.  Korth,  44  Neb.  777  (62  N.  "W. 
1110);  (1895)  Hooper  v.  Castetter.  45  Neb. 
67  (63  N.  W.  135);  (1895)  Thompson  v. 
Field,  46  Neb.  146  (63  N.  W.  364);  (1895) 
Carstens  v.  Eller,  45  Neb.  515  (63  N.  W. 
839);  (1895)  Thompson  v.  Luke,  45  Neb. 
561  (63  N.  W.  828);  (1895)  Rough  v.  Stover, 
46  Neb.  588  (65  N.  W.  189);  (1896)  Wake- 
field V.  Connor,  47  Neb.  225  (66  N.  W.  286); 
(1896)  State,  ex  rel.  Cooley,  v.  Spirk.  47 
Neb.  337  (66  N.  W.  404);  (1896)  Buffalo 
County  Nat.  Bank  v.  Oilcrest,  47  Neb.  897 
(66  N.  W.  850);  (1896)  Bavlis  v.  Parmele, 

48  Neb.  619  (67  N.  W.  449);  (1896)  David- 
son V.  Crosby.  49  Neb.  60  (68  N.  W.  338); 
(1896)  Council  Bluffs  Canning  Co.  v.  Omaha 
Tinware  Mfg.  Co.,  49  Neb.  537  (68  N.  W. 
929):  (1896)  King  v.  Murphy.  49  Neb.  670 
(68  N.  W.  1029):  (1896)  Oreer  v.  Winter, 

49  Neb.  708  (08  N.  W.  1021);   (1897)  Mo- 


Ginnis  v.  Kyd,  51  Neb.  282  (70  N.  W.  910); 
(1897)  Central  Neb.  Nat.  Bank  v.  OHne.  61 
Neb.  63  (70  N.  W.  512);  (1897)  Commercial 
Bank  of  8t.  Louis  v.  Eastern  Banking  Co., 
51  Neb.  766  (71  N.  W.  1024);  (1897)  Oris- 
wcld  V.  Hazels,  52  Neb.  64  (71  N.  W.  972); 

( 1897 )  Western  Cornice  Mfg.  Works  v. 
Leavenworth,  52  Neb.  418  (72  N.  W.  692): 

(1898)  Amoskeag  Savings  Bank  v.  Bobbins. 
S3  Neb.  776  (74  N.  W.  261);  (1898)  Walker 
V.  smith,  54  Neb.  31  (74  N.  W.  390);  (1898) 
Abraham  v.  City  of  Fremont,  54  Neb.  391 
(74  N.  W.  834);  (1898)  Combination  Oas- 
Machine  Co.  v.  King.  56  Neb.  179  (76  N.  W. 
547);  (1898)  First  Nat.  Bank  v.  Hahn.  56 
Neb.  679  (77  N.  W.  50);  (1898)  Gates  v. 
Johnson.  56  Neb.  808  (77  N-  W.  407);  (1897) 
Renland  v.  Waugh,  52  Neb.  368  (72  N.  W. 
481);  (1899)  Des  Moines  Ins.  Co.  v.  Davig. 
57  Neb.  372  (77  N.  W.  778);  (1899)  Holbert 
V.  Chilvers,  68  Neb.  66S  (79  N.  W.  623)-. 

(1900)  Burwel  Irrigation  Co.  v.  Lashmett, 

69  Neb.  606  (81  N.  W.  617);  (1900)  Blue 
Valley  Lumber  Co.  v.  Conro,  61  Neb.  39  (84 
N.  W.  402);  (1900)  Buck  v.  Btuben,  61  Neb. 

70  (84  N.  W.  595);  (1900)  Ross  v.  McMani- 
gat,  61  Neb.  90  (84  N.  W.  610);  (1901) 
Orient  Jns.  Co.  v.  Hayes,  61  Neb.  173  (85  N. 
W.  57);  (1901)  Watson  v.  Cowles,  61  Neb. 
216  (85  N.  W.  35) ;  (1901)  Metsner  v.  Moore. 
61  Neb.  405  (85  N.  W.  396);  (1901)  Ourske 
V.  Kelpin.   61  Neb.  517   (85  N.   W.  567); 

(1901)  McCullough  v.  Dovey.  61  Neb.  675 
(85  N.  W.  893);  (1901)  BOyd  v.  Mutvihill, 
61  Neb.  878  (86  N.  W.  922);  (1902)  Snyder 
V.  Rogers,  63  Neb.  436  (88  N.  W.  681); 

(1902)  Smith  Prentier  Tffpewriter  Co.  v. 
Mayhew,  65  Neb.  65  (90  N.  W.  939);  (1903) 
Oerman  Ins.  Co.  v.  Shader,  68  Neb.  1  (93 
N.  W.  972;  60  L.  R.  A.  918);  (1903)  Faulk- 
ner V.  Simms,  68  Neb.  299  (94  N.  W.  113); 

(1903)  Saxton  V.  Harrington,  68  Neb.  446 
(94  N.  W.  606). 

1821.  (1894.)  Tbe  decision  of  a  district 
court,  made  on  confUctiog  evidence,  that  a 
fair  and  Impartial  trial  of  a  case  cannot  be 
bad  In  the  county  where  brought  because 
of  tbe  bias  and  prejudice  existias  in  aucb 
county  (^Inst  one  of  the  parties  to  sncb 
suit,  will  not  be  disturbed  by  tbe  supreme 
court,  if  supported  by  competent  evldeDce. 
Omaha  So.  R.  Co.  v.  Todd,  39  Neb.  818  (58 
N.  W.  289). 

1822.  (1894.)  The  finding  of  tbe  district 
court,  as  to  the  actual  place  of  residence 
of  a  defendant  served  with  summons  by 
leaving  a  copy  thereof  at  his  usual  place  of 
residence,  will  not  be  disturbed  when  such 
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taiiag  h&s  been  made  on  consideration  of 
ccDflicting  evidence.  Heaton  v.  Thayer,  42 
Neb.  47  (60  N.  W.  318). 

18:3,  (1897.)  The  rule  that  the  appel- 
Ifile  court  will  not  disturb  the  finding  of  a 
trial  court  made  upon  conflicting  testimony 
upplirs  to  orders  confirming  judicial  sales. 
Creighton  Univertit]/  v.  Riley.  SO  Neb.  341 
(69  N.  W.  943). 

I?24.  {1901.)  Where  in  a  controversy 
over  an  application  for  tbe  appointment  of 
a  receiver  a  question  of  fact  on  conflicting 
evidence  arises,  and  Is  detennlned  by  the 
trfsl  court.  Its  finding  thereon,  when  war- 
ranted by  the  evidence,  will  be  followed  In 
reviewing  the  case  on  appeal.  Buck  v.  Btu- 
Un.  63  Neb.  273  (88  N.  W.  483). 

1825.  (1903.)  The  statements  that  the 
reviewing  court  will  not  "weigh  conflicting 
evidence."  that  it  "will  not  review  findings 

tin  conflicting  evidence,"  and  that  "findings 
on  conflicting  evidence  are  conclusive,"  as 
annotinced  obiter  In  eereral  prior  decisions, 
disapproved.  Faulkner  v.  Simms.  68  Neb. 
299  (  94  N.  W.  113). 

1826.  (1903.)  In  passing  on  findings  of 
fact  upon  appeal,  tbe  reviewing  court  should 
to  over  all  the  evidence  and  reach  Its  own 
coneiuBtoD  thereon,  giving  such  weight  to 
tbe  determination  of  the  trial  court  as  to 
oredlfaility  of  wltneases  and  its  finding  on 
nmfltcting  evidence  as,  under  all  the  dr- 
CT instances  of  the  ease,  tbe  nature  of  the 
evidence  before  the  trial  court,  and  that 
court's  special  opportunities,  if  any,  for 
reaching  a  correct  solution,  such  finding  may 
l)c  entitled  to.  Faulkner  v.  Bimms,  68  Neb. 
299  (94  N.  W.  113). 

1827.  (1903.)  If  the  evidence  before  the 
trial  court  Is  entirely  written  and  relates 
to  matters  as  to  which  tbe  trial  judge  la 
in  no  better  position  to  reach  a  correct  solu- 
tion than  the  supreme  court,  the  rate  that  a 
flndlng  on  confiicUng  evidence  will  not  be 
disturbed,  haa  no  application,  and  the  au- 
pTeme  conrt  sboald  be  governed  by  its  own 
conclusion  as  to  tbe  weight  of  the  evidence. 
Faulkner  v.  Simma,  68  Neb.  299  (94  N.  W. 
113). 

1828.  (1903.)  A  flndlng  on  oonfiictlng 
evidence,  If  clearly  wrong,  will  be  set  aside, 
notvlthstanding  there  may  be  some  compe- 
tent evidence  In  support  thereof.  Faulkner 
V.  Simma.  68  Neb.  299  (94  N.  W.  113). 

1829.  (1903.)  Where,  in  an  action  before 
a  Jnstlce  of  the  peace,  the  evidence  was  con- 
flicting and  It  cannot  be  said  that  his  Judg- 


ment was  clearly  wrong,  tbe  order  of  tbe 
district  court,  on  a  proceeding  in  error,  sus- 
taining such  judgment,  will  be  affirmed. 
Bullara  V.  LaughJin,  4  Unof.  697  (96  N.  W. 
1S9). 

1830.  (1906.)  The  findings  of  the  trial 
court  on  conflicting  evidence  in  an  action  at 
law  will  not  be  disturbed  on  appeal  nnle^i 
manifestly  wrong.  Roiend  v.  Hollenbeck, 
n  Neb.  120  (108  N.  W.  269). 

-  ■      Peclsion  on  motion  for  new  trial. 

1881  (1876.)  An  order  of  the  court  be- 
low overruling  a  motion  for  a  new  trial  for 
the  reason  that  the  verdict  of  the  5ury  was 
against  the  weight  of  evidence,  will  not  be 
disturbed,  unless  it  l)e  very  clearly  eo. 
Blackburn  v.  Ottranaer,  6  Neb.  219;  (1896) 
Central  City  Bank  v.  Rice.  44  Neb.  694  (63 
N.  W.  60). 

1832.  (1883.)  When  the  conduct  or  ap- 
pearance of  a  juror  during  the  trial  Is  relied 
on  to  show  prejudice,  its  effect  must  neces- 
sarily be  left  almost  exclusively  to  the  judg- 
ment of  the  presiding  judge.  Republican  T. 
R.  Co.  V.  Boyse.  14  Neb.  130  (15  N.  W.  364). 

1833.  (1886.)  Upon  a  motion  to  set 
aside  the  verdict  of  a  jury  in  which  ques- 
tions of  llact  are  involved,  the  court  bearing 
the  motion  becomes  the  judge  of  such  ques- 
tions of  fact  and  his  decision  thereon  must 
be  final  unless  clearly  and  manifestly  wrong. 
Sang  v.  Beers.  20  Neb.  366  (30  N.  W.  268). 

1834.  (1888.)  Where  the  county  court, 
in  a  proceeding  Instituted  under  the  pro- 
visions of  section  602  of  tbe  civil  code,  upon 
sufficient  evidence,  aets  aside  a  judgment 
rendered  thereon,  as  having  been  obtained 
by  fraud,  and  its  decision  Is  sustained  by 
the  district  court  upon  proceedlnga  In  error, 
the  findings  of  such  courts  will  not  be  mo- 
lested upon  questions  of  fact.  Mordhorst 
V.  Reynolds.  23  Neb.  485  (37  N.  W.  80).  • 

1835.  (1888.)  Where  an  aflldavit  Is  filed 
that  affiant  bad  conversation  with  a  Juror 
during  progress  of  a  trial,  which  Is  denied 
by  the  juror  named,  and  court  below  finds 
there  was  no  misconduct  of  juror,  supreme 
court  wil!  not  set  aside  verdict.  Everton 
V.  Eagate,  24  Neb.  236  (38  N.  W.  794). 

1836.  (1894.)  Where  a  new  trial  is 
asked  for  on  the  ground  of  misconduct  of  a 
juror  or  of  the  prevailing  party,  the  finding 
of  the  trial  court  In  support  of  the  verdict 
will  not  be  set  aside  unless  the  evidence  of 
misconduct  is  of  a  clear  and  convincing 
character.   Omaha  Fair  d  Exposition  Aaa'n 
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V.  Ui*»owi  P.  B.  Co.,  42  Neb.  106  (60  N.  W. 
330). 

1837.  (1895.)  The  findings  of  a  trial 
court  expressed  by  its  rulings  upon  a  mo- 
tion for  new  trial,  when  based  upon  con- 
flicting evidence  contained  In  affidavits  filed 
In  support  of  the  motion,  will  not  be  dis- 
turbed unless  clearly  and  manifestly  wrong. 
Kent  V.  Green,  43  Neb.  673  (62  N.  W.  71). 

1838.  (1894.)  A  stronger  case  will  be 
required  for  interference  by  the  supreme 
court  on  account  of  an  order  setting  aside 
9  verdict  resulting  In  a  second  trial  on  the 
meiits  of  a  cause  than  where  the  motim 
therefor  Is  denied.  BigJer  v.  Baker,  40  Neb. 
326  (68  N.  W.  1026):  (1895)  Webber  v. 
EirkendalJ,  44  Neb.  766  (68  N.  W.  35). 

1839.  (1903.)  Where  a  new  trial  Is 
asked  for  on  the  gronnd  of  misconduct  of 
the  jury,  the  flnding  of  the  trial  court  on 
that  question,  based  on  conflicting  evidence, 
will  not  be  disturbed  by  a  court  of  review. 
Matouthek  v.  DutcAer,  67  Neb.  627  (93  N. 
W.  1049). 

1840.  (1904.)  Where  there  Is  a  conflict 
ii.  the  evidence  before  the  trial  conrt.  on  an 
application  for  a  new  trial  on  the  gronnd  of 
fraud,  newly  discovered  evidence,  and  the 
like,  the  supreme  court  will  not  disturb  the 
findings  of  the  trial  court  thereon  unless 
such  findings  are  manifestly  wrong.  Edge 
V.  Edge,  S  Unof.  589  (99  N.  W.  644). 

Findings  of  referee. 

1841.  (1892.)  The  report  of  a  referee 
upon  questions  of  fact  has  the  same  effect 
as  the  verdict  of  a  Jury,  and  will  not  be  set 
aside  as  being  against  the  weight  of  evi- 
dence unless  it  is  clearly  wrong.  State,  ex 
Tel.  Wilcox^  V.  Crabtree,  35  Neb.  106  (62 
N.  W.  842). 

1842.  (1893.)  The  findings  of  fact  In  the 
report  of  a  referee  will  not  be  disturbed, 
unless  manifestly  contrary  to  the  weight  of 
the  evidence.  Btate  v.  Commercial  »€  Sav- 
ings Bank,  37  Neb.  174  (55  N.  W.  640). 

1843.  (1896.)  Findings  of  fact  reported 
by  a  referee  stand  In  the  same  position  as 
the  verdict  of  a  Jury;  and  in  reviewing  the 
action  of  a  district  court  in  setting  aside 
such  a  report,  the  same  rules  will  be  ob- 
served as  in  reviewing  an  order  setting  aside 
a  verdict.  School  District  2fo.  1  v.  Bishop, 
46  Neb.  860  (66  N.  W.  902). 

1841.  (1902.)  The  findings  of  fact  of 
A  referee,  on  conflicting  evidence,  confirmed 
by  the  district  court  after  hearing  on  excep- 
tions thereto,  will  not  be  disturbed  on  ai>- 
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peal.  Creedon  v.  Patrick^  8  Unof.  459  (91 
N..W.  872), 

H.  Harmless  Error. 

Failure  to  award  nominal  damages  not 

error,  see  Damages,  (  6. 

Right  of  party  not  prejudiced  to  review, 

see  ante.  SS  178,  179. 

Prejudice  as  grounds  of  review  in  general. 

1846.    (1877.)    It  is  not  every  error  that 
calls  for  a  reversal  of  a  judgment  To  have 
this  effect  the  error  must  appear  to  have 
been  prejudicial  to  the  party  seeking  to  take 
advantage  of  it.   Dillon  v.  Ru»sen  A  Holmes, 
E  Neb.  484;  (1877)  Mercer  v.  James.  6  Neb. 
406;   (1884)  Everett  v.  Hobleman.  15  Neb. 
376  (19  N.  W.  452);  (1884)  Burlington  rf  M. 
R.  R.  Co.  V.  Chicago  Lumber  Co.,  15  Neb.  390 
(19  N.  W.  461);  (1886)  Village  of  Ponca  v. 
Crawford.  18  Neb.  561   (26  N.  W.  366); 
(1886)  Oibson  V.  Sullivan,  18  Neb.  658  (26 
N.  W.  368);  (1886)  Hutchinson  v.  State,  19 
Neb.  262  (27  N.  W.  113);   (1886)  Clav  v. 
Tyson,  19  Neb.  630  (26  N.  W.  240);  (1886) 
Western  Horse  Ins.  Co.  v.  Putnam,  20  Neb. 
331  (30  N.  "W.  246);  (1887)  PoJUtrd  v.  Tur- 
ner. 22  Neb.  366  (36  N.  W.  192);  (1887) 
Forbes  v.  Thomas.  22  Neb.  541  (35  N.  W. 
411);  (1888)  Hamilton  v.  Ross,  23  Neb.  630 
(37  N.  W.  467);   (1888)  Mulligan  <f  Co.  v. 
Butcher.  23  Neb.  683  (37  N.  W.  596) ;  (1889) 
Chamberlain  v.  Broum,  26  Neb.  434  (41  N. 
W.  284);   (1891)  Cowles  v.  Thompson.  31 
Neb.  479  (48  N.  W.  145);  (1891)  ACkerman 
V.  Bogan,  33  Neb.  515  (60  N.  W.  435);  (1892) 
First  yat.  Bank  of  North  Bend  v.  Milton- 
berger,  33  Neb.  847  (51  N.  W.  232);  (1892) 
St.  Paul  Fire  Ins.  Co.  v.  Ootthelf,  36  Neb. 
361  (53  N.  W.  137):  (1892)  Rosenbaum  v. 
Rusaelh  36  Neb.  613  (S3  N.  W.  384);  (1893) 
Lau  V.  Orimes  Dry  Goods  Co..  38  Neb.  215 
(56  N.  W.  954);  (1897)  Merchants  Savings 
Bank  v.  Noll.  50  Neb.  615  (70  N.  W.  247): 
(1898)   Union  Life  Ins.  Co.  v.  Hair.an.  54 
Neb.  599  (74  N.  W.  1090);  (1899)  Davidson 
V.  Gretna  State  Bank,  69  Neb.  63  (SO  N.  W. 
266);   (1900)  BucA;  v.  Stuben.  61  Neb.  70 
(84  N.  W.  695)  :  (1900)  State  v.  German  Sav- 
ings Bank.  61  Neb.  87   (84  N.  W.  599): 

(1901)  First  Nat.  Bank  of  Sutton  v.  Orcss- 
hans.  61  Neb.  575  (85  N.  W.  542):  (lAM) 
Vlrich  V.  McConaugkey.  63  Neb.  10  (88  N- 
W.  150);  (1901)  Treat  v.  ff;'7ftes.  1  Unof. 
168  (95  N.  W.  351):  (1901)  Ledicith  v. 
Campbell.  1  Unof.  695   (96  N.  W.  83S): 

(1902)  Kelley  v.  Wehn,  63  Neb.  410  (88  ^^ 
W.  682):  (1902)  Clark  v.  Wolf.  2  Unof.  290 
(96  N.  W.  495):  (1^02)  Baldwin  v.  Burt.  2 
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I'nof.  377  (96  N.  W.  401);  (1902)  City  of 
South  Omaha  v.  Meyers,  3  Unot.  699  (92  N. 
W,  743);  (1904)  Richards  v.  Enlow  Cattle 
Co..  5  Unof.  327  (98  N.  W.  659). 

Errors  not  affecting  substantial  rl^ht. 

1846.  (1891.)  A  judgment  will  not  be 
rereraed  for  errors  committed  on  the  trial 
whicb  do  not  affect  the  substantial  rights 
o(  the  party  complaining.  Trester  v.  Mis- 
wiiri  P.  R.  Co.,  33  Neb.  171  (49  N.  W. 
1110);  (1900)  Lancashire  Ins.  Co.  v.  Bush, 
CO  Neb.  116  (82  N.  W.  313). 

1847.  (1893.)  A  decree  granting  appel- 
lant the  relief  sought  by  him  below  will  be 
afflrmed  regardless  of  its  merits.   Boops  v. 

McMchoh.  38  Neb.  76  (66  N.  W.  721). 

1848.  (1894.)  The  mere  refusal  of  the 
court  to  require  the  service  of  a  steno- 
graphic reporter  for  the  trial  of  a  cause  Is 
BOt  reversible  error,  although  it  may  become 
such  if  thereby  prejudice  is  shown  to  have 
resulted  to  the  party  whose  request  in  this 
rpgard  has  been  denied.  Home  Fire  Ins.  Co. 
r.  /oAMon.  43  Neb.  71  (61  N.  W.  84). 

1849.  (1900.)  The  failure  to  award  nom- 
izil  damages  is  not  reversible  error,  where 
it  does  not  affect  a  substantial  right  or  en- 
title the  plaintiff  to  costs.  Heater  v.  Pearce, 
59  Neb.  583  (81  N.  W.  616). 

1850.  (1901.)  An  order  conflrmlng  a 
sale  will  not  be  reversed  for  technical  irregu- 
larities which  could  not  have  been  preju- 
dicial to  substantial  rights  of  any  of  the 
parties.  Qray  v.  Eurich,  2  Unof.  194  (96 
X.  W.  343):  (1901)  Gray  v.  yaiman,  2  Unof. 
196  (96  N.  W.  343). 

1851.  (1902.)  A  judgment  will  not  be 
rpversed  in  order  to  permit  recovery  of 
nominal  damages,  unless  recovery  of  such 
damages  will  establish  or  preserve  some 
right  or  entitle  the  plaintiff  to  coats.  School 
DistHfi  V.  Burress,  2  Unof.  6S4  (89  N.  W. 
609). 

1852.  (1904.)  The  sustaining  of  an  ob- 
jection to  jurisdiction  to  the  attpellate  court 
on  appeal  from  a  justice  of  the  peace,  on  the 
ground  that  the  appeal  bond  la  defective,  Is 
harmless  error,  where  the  objection  was 
pending  for  at  least  twelve  days,  and  appel- 
knts  made  no  offer  or  application  to  be  al- 
lowed to  furnish  a  aufflcient  bond.  State 
SavinQs  A  Loan  Att'n  v,  Johnson,  70  Neb. 
753  (98  N.  W.  32). 

1853.  (1904.)  Error  will  not  lie  from 
ui  order  discharging  an  attachment  when 
there  is  nothing  In  the  record  to  show  that 


any  action  was  ever  taken  under  the  writ 
Sand  Hills  Commercial  Co.  v.  Phillips  Bros, 
d  Rennau,  5  Unof.  330  (98  N.  W.  718). 

1854.  (1906.)  Where  the  court,  instead  of 
taxing  the  fees,  enters  a  judgment  therfor 
in  favor  of  the  attorneys  by  name,  it  is 
a  mere  error  of  form  and  not  of  substance, 
and  does  not  conatitute  reversible  error. 
Chambers  v.  Chambers,  76  Neb.  860  (106  N. 
W.  993). 

1855.  (1906.)  When  the  evidence  is  in- 
sufQcient  to  suport  an  alleged  counterclaim, 
the  defendant  cannot  complain  of  errors  in 
the  giving  or  refusing  of  instructions  hav- 
ing reference  to  It.  Cuatt  v.  Ross,  76  Neb. 
67  (106  N.  W.  1044). 

1866.  (1907.)  A  complaint  that  the  in- 
structions covering  a  particular  theory  of  - 
one  of  the  defendants  are  erroneous  will 
not  be  considered  where  the  record  shows 
that  the  result  of  the  trial  would  have  been 
the  same  whatever  the  finding  as  to  that 
particular  theory.  Home  Savinffs  Bank  v. 
Stewart,  78  Neb.  624  (110  N.  W.  947). 

1857.  ( 1907. )  In  an  application  for  a 
vacation  of  certain  judgments,  under  the 
provisions  of  section  602  of  the  code,  several 
defenses  were  luteriposed;  a  demurrer  to  one 
of  these  defenses  was  overruled,  but  such 
ruling  In  nowise  Interfered  with  a  full  and 
complete  hearing  on  the  merits;  the  evi- 
dence adduced  would  have  necessitated  a 
denial  of  the  application,  had  the  demurrer 
been  sustained;  the  court  denied  the  appli- 
cation. Held,  That  the  error,  if  any,  in 
overruling  the  demurrer  was  error  with- 
out prejudice.  Citigens  Ins.  Co.  v.  Herpoh 
sheimer  Implement  Co.,  78  Neb.  707  (111 
N.  W.  606). 

1858.  (1907.)  The  decree  of  the  district 
court  dismissing  plaintiff's  cause  of  action 
will  be  affirmed,  where  the  record  discloses 
that  the  only  relief  sought  would  have  been 
against  a  nominal  defendant  who  did  not 
appear  in  the  action  and  upon  whom  the 
record  falls  to  show  service  of  process.  El- 
more V.  McMUlen.  79  Neb.  621  (113  N.  W. 
165). 

Errors  not  affecting  result. 

1859.  (1887.)  A  new  trial  will  not  be 
granted  where  it  appears  as  matter  of  law 
that  upon  the  conceded  facts  tne  result 
must  be  the  same.  Mann  v.  Welton,  21  Neb. 
B41  (32  N.  W.  599). 

1860.  (1888.)  Where  a  petition  for  in- 
tervention states  no  fact  entitling  the  pro- 
posed intenrenor  to  become  a  party,  failure 
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of  the  court  to  rule  upon  such  petition, 
although  erroneous,  will  not  Justlfjr  reversal 
ot  Judgment.  Welborn  v.  Btkey,  26  Neb.  193 
(40  N.  W.  959). 

1861.  (1901.)  A  party  who  pleads  an 
ebtoppel  is  not  prejudiced  by  any  ruling  of 
the  court  In  relation  thereto  it  the  facts 
sought  to  be  suppressed  are  not  asserted  at 
the  trial  or  permitted  to  influence  In  any 
way  the  decision  assigned  as  error.  Plum- 
mer.  Perry  d  Co.  v.  Rohman,  62  Neb.  146 
(87  N.  W.  11). 

1862.  (1904.)  A  plaintiff  in  error  is  not 
entitled  to  here  a  judgment  of  the  district 
court  reversed  because  the  rights  of  a  part 
of  the  defendants  are  not  adjudicated,  when 
no  right  of  recovery  exists  In  his  favor 
against  any  of  them.  Emanuel  v.  Barnard, 
71  Neb.  756  (99  N.  W.  666). 

Errors  in  cases  of  decisions  correct  on 
merits. 

1863.  (1893.)  Where  counter  affldavita 
are  used,  and  the  application  for  a  con- 
tinuance Is  denied,  the  Judgment  will  not  be 
reversed  tor  that  reason,  where  the  showing 
of  the  party  making  the  application,  when 
considered  alone.  Is  Insufficient  to  entitle 
him  to  a  continuance.  Barton  v.  McKay,  36 
Neb.  632  (54  N.  W.  968). 

1864.  (1893.)  A  judgment  containing  a 
finding  that  a  temporary  injunction  was 
properly  allowed  will  not  be  reversed  where 
such  finding  does  not  prejudicially  affect 
the  rights  of  the  party  complaining,  and  the 
judgment  Is  otherwise  correct.  Wettover  v. 
LewU,  36  Neb.  692  (54  N.  W.  961). 

1866.  (1895.)  Where  the  evidence  shows 
that  plaintiff  has  no  Interest  In  the  land, 
questions  of  law  suggested  by  him  on  error 
from  a  judgment  in  favor  of  defendant  will 
not  be  examined.  Wildman  v.  Shambaugh, 
43  Neb.  371  (61  N.  W.  578). 

1866.  (1895.)  The  court  will  not  review 
a  judgment  of  the  district  court  upon  allega- 
tions of  error  where  the  successful  party  Is 
clearly  entitled  to  Judgment  on  the  plead- 
ings and  evidence.  Orgall  v.  Chicago,  B.  d 
Q.  R.  Co.,  46  Neb,  4  (64  N.  W.  450);  (1897) 
Manning  v.  Connell,  52  Neb.  315  (72  N.  W. 
270) ;  (1898)  United  States  School-Furniture 
Co.  V.  School  District  No.  87.  56  Neb.  645 
(77  N.  W.  62):  (1899)  First  Xat.  Bank  of 
Crete  v.  Smith,  57  Neb.  454  (77  N.  W.  1033) ; 
(1899)  Vernon  v.  Union  Life  Ins.  Co.  68  Neb. 
494  (78  N.  W.  929);  (1901)  Sloan  v.  CitU 
eens'  Nat.  Banh  of  Des  Moines,  1  Unof.  295 
(95  N.  W.  480) ;  (1902)  Albion  Mining  Co.  v. 
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First  Nat.  Bank  of  Weeping  Water,  64  Neb. 
116  (89  N.  W.  638) ;  (1903)  Cortoon  v.  Jor- 
dan, 4  Unof.  359  (93  N.  W.  1130);  (1904) 
Hawke  v.  Kerr,  72  Neb.  848  (101  N.  W. 
1023);  (1905)  First  Nat.  Sank  of  Omaha  v. 
Dye.  73  Neb.  300  (102  N.  W.  614);  (1905) 
In  re  Estate  of  Nelson,  76  Neb.  298  (106  N. 
W.  326). 

1867.  (1898.)  Where  It  appears  from  the 
record  that  a  case  was  dismissed  for  want 
of  Jurisdiction,  that  question  will  be  exam- 
ined, though  the  record  would  on  the  merits 
sustain  a  general  finding  for  defendant. 
Heaser  v.  /o*n«on,  57  Neb.  165  (77  N.  W. 
406). 

1868.  (1899.)  Where  a  petition  falls  to 
state  a  cause  of  action  and  a  trial  results 
in  a  verdict  and  Judgment  in  favor  of  the 
defendant,  no  error  committed  by  the  court 
in  submitting  the  issues  to  the  Jury  will 
warrant  a  reversal.  Chapel  t>.  FronkKn 
County,  58  Neb.  544  (78  N.  W.  1062). 

1869.  (1902.)  When  a  writ  of  error  is 
taken  from  the  order  of  a  Justice  of  the 
peace  requiring  a  garnishee  after  judgment 
to  pay  money  into  court,  and  the  district 

court  reverses  the  judgment  of  the  justice 
because  the  answer  of  the  garnishee  would 
not  support  the  same,  and  thereupon  enters 
an  order  discharging  the  garnishee,  such 
order  will  not  be  reversed  upon  petition  !n 
error  in  the  supreme  court  on  the  ground 
that  the  district  court  should  have  held  the 
case  for  trial,  since  no  other  judgment  could 
be  rendered  by  the  district  court  against  the 
garnishee,  and  If  it  was  error  to  enter  such 
'judgment  without  setting  the  case  down  for 
trial  it  was  error  without  prejudice.  Rider 
V.  Lawritson.  65  Neb.  1  (90  N.  W.  951). 

1870.  (1905.)  When  the  answer  falls  to 
state  a  defense,  but  admits  the  plalntllFs 
cause  of  action,  and  the  verdict  and  Judg- 
ment are  supported  by  the  petition,  errors 
occurring  at  the  trial  and  In  the  giving  and 
refusal  of  Instructions  are  without  preju- 
dice. Miller  v.  Loverene  d  Brovane  CPf  74 
Neb.  557  (105  N.  W.  84). 

1871.  (1906.)  Where  an  examination  of 
the  pleadings  filed  and  the  evidence  offered 
in  support  thereof  shows  that  the  party 
complaining  procured  a  judgment  more  fa- 
vorable to  him  than  the  law  and  the  evi- 
<lence  warranted,  alleged  errors  ot  the  trial 
court  In  receiving  testimony  and  In  giving 
and  refusing  instru-;tlons  will  not  be  ez- 
amled.  Taylor  «.  Hunter,  76  Neb.  304  (107 
N.  W.  571). 
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1872.  (190G.)    When  the  verdict  returned 
the  jury  is  the  only  one  justified  by  the 

CTtdence.  errors  in  the  giving  and  refusing 
of  Instructions  are  not  prejudtclal.  Ramold 
I.  Clayton,  77  Neb.  178  (108  N.  W.  980). 

1873.  (1906.)  Where  the  verdict  returned 
i!  the  only  one  which  could  be  sustained 
i-Dder  the  evidence,  errors  assigned  In  giv- 
ing or  refusing  instmctloos  vill  not  be  dls- 
ruesed.  tforrou  v.  Lavertv,  77  Neb.  246  ( 109 
N.  W.  150). 

1873a.  (1907.)  Where  a  general  demur- 
rer Is  BOBtalned  to  an  answer  and  Judgment 

by  default  entered  on  the  allegations  of 
the  petition  for  want  of  further  plea  by 
defeodant,  error  In  sustaining  the  demurrer 
should  be  held  to  be  without  prejudice,  if, 
on  the  pleadings  as  they  stood  with  the 
answer  on  file,  plaintiff  was  entitled  to  judg- 
ment for  a  sum  not  less  than  that  for  which 
Judgment  was  taken.  United  Statea  Supply 
Co.  r.  YUunik.  80  Neb.  63  (113  N.  W.  813). 

1873b.  (1908.)  The  verdict  of  the  jury 
ihoQld  not  be  set  aside  as  being  contrary  to 
the  Instructions  of  the  court,  where  the  evi- 
dence does  not  establish  the  fact  submitted 
so  clearly  that  It  should  have  been  deter- 
Diined  by  the  court  as  a  matter  of  law. 
Albert  V.  Young,  80  Neb.  677  (114  N.  W. 
9S6). 

Prpsnmptlon  as  to  effect  of  error. 

1874.  (1894.)  When  a  party  litigant  has, 
by  an  evasion  of  the  adverse  rulfng  of  the 
court,  intentionally  and  wilfully  introduced 
evidence  of  facts  Improper  for  consideration 
hy  the  jury.  It  must  be  presumed  that  such 
Improper  evidence  has  had  a  prejudicial  ef- 
fect, and  the  verdict  fhould  accordingly  be 
set  aside  Bank  of  Commerce  v.  6ooi.  39 
N'eb.  437  (58  N.  W.  84;  23  L.  R.  A.  190). 

Burden  to  show  prejudloe  from  error. 

1875.  (1893.)  Where  an  amendment  has 
been  permitted  by  which  the  given  name  of 
ihe  plaintiff  Is  changed,  no  prejudice  will 
be  presumed  from  the  mere  fact  of  the 
change.  Resulting  prejudice.  If  any  there 
was.  mast  be  made  affirmatively  to  appear. 
Planning  v.  Tien,  38  Neb.  32  (66  N.  W.  719). 

I87S.  (1899.)  To  warrant  the  reversal  of 
a  judgment  It  must  affirmatively  *appear 
from  the  record  that  the  ruling  with  respect 
la  which  error  is  alleged  was  prejudl'-ial  to 
the  rights  of  the  party  complaining.  Dobry 
r.  Western  Mfg.  Oo.,  58  Neb.  667  (79  N.  W. 
559). 


Error  favorable  to  party  complaining. 

1877.  .(1884.)  Probable  errors,  but  which 
are  altogether  favorable  to  the  plaintiff  in 
error,  will  not  be  considered.  Vindqueat  v. 
Perky,  16  Neb.  284  (20  N.  W.  301);  (1886) 
Stough  V.  Stefoni,  19  Neb.  468  (27  N.  W. 
4'15). 

1878.  (1884.)  A  discrepancy  between  the 
amount  sworn  to  In  the  affidavit,  and  the 
amount  of  plaintiff's  claim  named  In  the 
order  of  attachment  which  is  favorable  to 
the  defendant  cannot  be  assigned  for  error 
by  him.  Tesster  v.  Crovsley,  16  Neb.  369 
(20  N.  W.  264). 

1879.  (1889.)  Where  a  district  court  re- 
manded a  cause  tried  In  the  county  court 
and  taken  on  error  to  the  district  court,  to 
the  county  court  to  certify  in  the  judgment 
that  a  certain  party  was  surety.  Held.  That 
while  the  district  court  had  authority  to 
modify  the  judgment  In  that  regard,  the 
surety  in  whose  favor  the  judgment  was 
modified  could  not  complain  of  the  pro- 
cedure. Kiewit  V.  Carter,  25  Neb.  460  (41 
N.  W.  286). 

1880.  (1889.)  An  Instruction  in  a  party's 
favor  not  ground  for  reversing  judgment 
against  blm.  Chicago,  K.  4  Ti.  Ry.  Co.  v. 
Wiebe,  25  Neh.  642  (41  N.  W.  297);  (1897) 
Hanover  Fire  Ins.  Co.  v.  Stoddard,  52  Neb. 
746  (73  N.  W.  291);  (1896)  McOlary  v.  Stull, 
44  Neb.  176  (62  N.  W.  501). 

1881.  (1889.)  Defendant  cannot  object 
that  the  judgment  In  favor  of  plaintiff  is 
not  as  favorable  as  It  should  be.  Noolkam- 
per  V.  Wyatt,  27  Neb.  565  (43  N.  W.  357). 

1882.  (1891.)  Where  a  verdict  is  re- 
turned for  the  plaintiff  In  an  action  upon 
contract,  the  defendant  cannot  complain  that 
the  verdict  is  not  justified  .by  the  evidence 
because,  under  the  contract,  plaintiff  should 
have  recovered  a  larger  sum,  or  nothing. 
Ackermann  v.  Bryan,  33  Neb.  516  (50  N.  W. 
4?5). 

1883.  (1893.)  A  judgment  will  not  he 
disturbed  because  of  an  Instruction  submit- 
ting to  the  Jury  an  Issue  not  within  the 
pleadings,  where  the  only  effect  of  such  an 
instruction  must  have  been  in  favor  of  the 
party  complaining.  Fitzgerald  v.  Meyer,  37 
Neb.  50  (55  N.  W.  296). 

1884.  (1893.)  C^nQlotlng  charges,  one  of 
which  misstates  the  law  to  the  prejudice  of 
the  successful  party,  cannot  be  availed  of  as 
error  by  the  defeated  one.  Farwell  v.  Cra- 
mer, 38  Neb.  61  (56  N.  W.  716). 

1884a.    (1895.)    The  charge  of  the  court 
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should  be  confined  to  questions  in  Issue, 
although  a  judgment  will  not  be  reversed 
on  account  of  an  instruction  directed  to  a 
matter  foreign  to  the  issues  which  merely 

imposes  upon  the  successful  party  an  addi- 
tional and  unnecessary  burden,  and  In  no 
whe  prejiiJlcfal  to  the  party  complaining. 
McClary  v.  Stull,  44  Neb.  175  (62  N.  W. 
601). 

1885.  (1896.)  A  defendant  against  whom 
Judgment  has  been  rendered,  cannot  com- 
plain because  the  court  Instructed  the  jury 
to  deduct  from  the  damages  recoverable  by 
plaintiff  the  amount  of  a  set-^tf  not  pleaded 
by  defendant.  Butler  v.  Greene,  49  Neb. 
280  (68  N.  W.  496). 

1886.  (1899.)  Where  the  evidence  would 
have  sustained  a  verdict  for  the  entire 
amount  claimed  by  plaintiff,  the  allowance 

of  a  counter-claim.  If  error,  held  not  an 
error  of  which  defendant  could  complain. 
Blue  Valley  Lumber  Co.  v.  Neuman,  68  Neb. 
80  (78  N.  W.  374). 

1887.  (1900.)  Where  an  Instruction  on 
contributory  nogligence  is  given,  which  re- 
quires a  greater  degree  of  care  and  caution 
to  be  exercised  than  Is  necessary  under  the 
true  rule,  the  giving  thereof  Is  not  preju- 
dicial to  the  party  alleging  contributory 
negligence.  Missouri  P.  R.  Oo.  v.  Fox,  60 
Neb.  531  (83  N.  W,  744). 

1888.  (1903.)  An  instruction  whose  ef- 
fect, as  claimed  by  plaintiff,  was  to  with- 
draw one  of  two  defenses  from  the  jury, 
could  not  prejudice  the  plaintiff  nor,  upon 
R  general  verdict  for  defendant  on  both  de- 
frnscs,  does  it  enable  the  reviewing  court 
to  say  the  verdict  Is  contrary  to  instructions. 
Williama  v.  Shepkerdson,  4  Unof.  608  (9S 
N.  W.  827). 

1889.  (1905.)  A  party  cannot  complain 
of  an  Instruction  that  Is  more  favorable  to 
him  than  he  deserves,  although  It  Is  technic- 
ally erroneous  under  the  issues.  Darr  v. 
Donovan.  73  Neb.  424  (102  N.  W.  1012). 

1890.  (1905.)  Where  in  an  action  upon 
?.  promissory  rote  the  defendant  denies  lia- 
bility and  also  sets  up  a  counter-claim  the 
fcrt  that  the  jury  finds  for  him  on  hia  de- 
fense to  the  note,  but  falls  to  allow  his 
cnnnlpr-claim,  affords  no  reason  for  setting 
flhide  the  verdict  at  the  plaintiff's  request, 
since  as  to  him  this  Is  error  without  preju- 
dice, ffarwood  v.  Breeee,  78  Neb.  521  (103 
N.  W.  55). 


Pleadings. 

1891.  (1897.)  Error  in  requiring  plain* 
tiff  to  elect  between  two  counts  is  harmless, 
where  the  evidence  discloses  that  the  count 
abandoned  could  not  lead  to  a  recovery. 
Boyer  V.  Richardson,  52  Neb.  156  (71  N.  W. 
981). 

1892.  (1899.)  One  cannot  predicate  er- 
ror on  the  refusal  to  require  the  pleading 

of  the  opposite  party  to  be  made  more  defi- 
nite and  certain  where  prejudice  b^  not 
resulted  from  the  ruling.  Chicago,  B.  &  <?, 
B  CO.  V.  Oyster.  58  Neb.  1  (78  N.  W.  359). 

1893.  (1899.)  It  is  not  prejudicial  error 
to  deny  plaintiff  permission  to  file  a  supple- 
mental petition,  where  he  subsequently 
obtains  the  benefit  of  all  matters  therein 
pleaded.  Bourgeois  v.  Gapen,  58  Neb.  364 
(78  N.  W.  689). 

1894.  ( 1901. )  When  different  defenses 
are  pleaded,  one  of  which  is  Inconsistent 
with  the  other*  uid  by  an  instruction  one 
of  the  inconsistent  def«ise8  is  eliminated 
from  the  case,  the  plaintiff  cannot  predicate 
error  because  of  the  Inconsistent  pleading. 
Green  v.  Tierney,  62  Neb.  661  (87  N.  W. 
331). 

1896.  (1903.)  Where  a  motion  to  strike 
out  matter  Introduced  as  an  offset  on  the 
part  of  the  plaintiff  has  been  overruled  by 
the  court  and  exceptions  taken  to  such  ac- 
tion, the  subsequent  sustaining  of  a  demur- 
rer to  the  same  matter  on  the  ground  that 
it  does  not  constitute  a  defense,  la  not  preja- 
dicial  error.  White  v.  Whitney,  68  Neb. 
789  (94  N.  W.  1012). 

1896.  (1903.)  Where  the  ruling  of  the 
trial  court  upon  a  motion  to  require  a  more 
specific  statement  In  a  pleading  does  not 
appear  to  have  resulted  In  prejudice  to  the 
complaining  party,  such  ruling  will  afford 
np  ground  of  complaint.  Childs  v.  Ferguson, 
4  Unof.  65  (93  N.  W.  409). 

1897.  (1904.)  An  erroneous  ruling  over- 
ruling a  demurrer  is  error  wltfiout  prejudice, 
where  the  pleading  assailed  Is  afterwards 
amended,  and  the  cause  submitted  and  de- 
termined on  the  amended  pleading.  Broicn 
V.  Broicn.  71  Neb.  200  (98  N.  W.  718;  116 
Am.  St.  Rep.  568). 

1898.  (1906.)  A  plea  In  abatement  was 
stricken  on  plaintiff's  motion.  The  defend- 
ants then  Incorporated  the  same  matter, 
v/ith  a  plea  to  the  merits,  in  the  answer 
and  fully  litigated  such  matter.  BeJi,  That 
they  were  not  prejudiced  by  the  ruling  on 
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the  motion  to  Htrlke.  Simmona  v.  Kclsejf, 
76  Neb.  124  (107  N.  W.  122). 

 Atuendmenta. 

1899.  (1900.)  It  l8  not  reversible  error 
to  refuse  a  request  to  amend  a  pleading, 
when  the  undisputed  evidence  would  not 
HUBtain  a  verdict  upon  the  amended  plead- 
ing. Schlaaeck  v.  Widhalm,  69  Neb.  541 
(81  N.  W.  448). 

—Striking  out. 

1900.  (1880.)  Although  error  may  be 
commited  by  the  trial  court  In  refusing  to 
firlke  out  of  a  pleading  Irrelevant  or  re- 
dundant matter,  yet  the  Judgment  will  not 
be  reversed  where  it  Is  apparent,  upon  a 
Eenera]  review  of  the  whole  case,  that  no 
material  injury  has  resulted  from  such  er- 
ror. Barrai  v.  Oray.  10  Neb.  186  (4  N.  W. 

(1895)  Omaha  Fire  Ins.  Co,  v.  Berg, 
44  Neb.  S22  (62  N.  W.  862);  (1898)  Lincoln 
Motigage  d  Trust  Co.  v.  ffutching.  55  Neb. 
158  (75  N.  W.  538). 

1901.  (1897.)  On  appeal  from  an  order 
striking  as  amended  petition  from  the  flies, 
on  the  ground  that  It  is  the  same  as  tlie 
original,  the  court  will  first  examine  the 
amended  petition  to  ascertain  it  it  was  sub- 
Btantiatljr  the  same  as  the  original.  If  not, 
it  was  error  to  strike  it  from  the  flies.  It 
will  next  ascertain  whether  the  amended 
petition  stated  a  cause  of  action.  If  so, 
tbe  error  was  prejudicial  to  the  plaintiff. 
Wfceeler  v.  Barker,  61  Neb.  846  (71  N.  W. 
750). 

1902.  (1898.)  An  action  was  brought  on 
a  foreign  judgment.  The  defendant  pleaded 
matter  by  way  of  set-oft  or  counter-claim, 
which  was  on  motion  stricken  from  the 
answer,  and  the  court  refused  leave  to  file 
an  amended  answer  containing  the  same 
matter.  The  transcript  of  the  proceedings 
leading  to  the  Judgment  sued  on  was  on  the 
trial  introduced  in  evidence  and  disclosed 
an  adjudication  adverse  to  the  defendant  of 
all  the  matters  so  stricken  out  Held,  That 
the  rulings  on  the  pleadings  whereby  tbe 
defendant  was  prevented  from  alleging  such 
matters,  if  erroneous,  were  not  prejudicial 
to  the  defendant.  London  v.  Lonerffan,  65 
Nel).  641  (76  N.  W.  16). 

 Variance. 

1903.  (1897.)  Immaterial  variance  be- 
tween pleading  and  proof  is  not  ground  for 
reversal.  Lubker  v.  Orand  Detour  Plow  Co.. 
63  Neb.  Ill  (73  N.  W.  457);  (1899)  Yix  v. 
yXhyman,  68  Neb.  190   (78  N.  W.  497): 


(1899)  Knight «.  Finney.  59  Neb.  274  (80  N. 
W.  912). 

1904.  (1903.)  A  variance  between  alle- 
sata  et  probata  will  not  be  held  to  be  pre- 
judicial, requiring  a  reversal  of  the  judg- 
ment, where  It  appears  that  the  party  com- 
plaining was  not  actually  misled  or  sur- 
prised to  his  disadvantage.  Ittner  Brick 
Co.  V.  Killian,  67  Neb.  589  (93  N.  W.  9S1). 

Error  cured  by  Instructions. 

1905.  (1906.)  Assignments  based  on  rul- 
ings upon  objections  to  an  amendment  to 
the  reply  and  motions  directed  against  the 
amended  reply  examined,  and  held  that  the 
errors,  if  any,  In  such  rulings  were  cured  by 
the  chai^  to  the  Jury.  Fike  v.  Ott.  76  Neb. 
439  (107  N.  W.  774). 

BuUng  on  motion  for  security  for  coats. 

1906.  (1895.)  Prejudice  does  not  result 
from  an  order  overruling  a  motion  to  re- 
quire plaintiff  to  give  additional  security, 
where  a  valid  judgment  Including  costs  goes 
against  defendant.  Watson  v.  Boode,  43 
Neb.  348  (61  N.  W.  626). 

1907.  (1897.)  Refusal  to  require  a  non- 
resident plaintiff  to  give  secnrity  for  costs 
is  not  reversible  error  where,  on  final  hear- 
ing, the  costs  are  properly  taxed  to  defend- 
ant. Hard  v.  Hard.  51  Neb.  412  (70  N.  W. 
1122). 

1908.  (1898.)  After  Judgment  had  been 
entered  for  defendant  an  order  requiring 
plalntitt,  on  a  motion  filed  before  trial,  to 
give  security  for  costs,  held  not  prejudicial 
error  where  plaintiff  did  not  comply  with 
the  order.  Elliott  v.  Carter  White-Lead  Co., 
63  Neb,  458  (73  N.  W.  948). 

Sullng  on  application  for  continuance. 

1909.  (1891.)  Wbere  the  trial  does  not 
take  place  until  the  time  specified  In  a  mo- 
tion to  continue  until  that  time,  the  error. 
If  any  In  overruling  tbe  motion  is  cured. 
Baldwin  V.  Rhea,  33  Neb.  319  (60  N.  W.  1). 

1910.  (1896.)  Prejudicial  error  will  not 
result  from  denying  a  continuance  where 
tbe  application  was  based  on  tbe  absence 
of  a  witness  who  appeared  and  testified. 
ImhofT  V.  Richards.  48  Neb.  590  (67  N.  W. 
483). 

1911.  (1897.)  The  overruling  of  an  ap- 
plication for  continuance  of  a  cause,  based 
on  the  absence  of  a  witness,  is  without 
prejudice  when  the  person  whose  presence 
was  desired  was  in  court  during  the  trlnl, 
placed  on  the  witness  stand,  and  was  exam- 
ined by  the  parties.  Hartford  Fire  Ina.  Co. 
r.  Corey.  63  Neb.  209  (73  N.  W.  674). 
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Selection  and  Impaneling  of  Jury. 

1912.  (1884.)  If  a  challenge  to  an  In- 
competent Juror  is  overruled,  and  he  Is 
afterwards  peremptorily  challenged  and  ex- 
cluded, and  the  record  falls  to  show  that 
the  party  exhausted  his  peremptory  chal- 
lenges, the  error  In  overruling  the  challenge 
for  cause  will  be  without  prejudice.  Bur- 
nett V.  Burlington  tt  M.  R.  R.  Co.,  16  Neb. 
332  (20  N.  W.  280}:  (1891)  Nowotony  v. 
Blair.  32  Neb.  175  (49  N.  W.  357). 

1913.  (1887.)  Where  objections  are  made 
to  certain  Jurors,  and  the  record  fails  to 
show  that  the  par^  exhausted  his  peremp- 
tory challenges,  the  objections  will  be  una- 
vailing In  the  supreme  court.  Curran  v. 
Percival.  21  Neb.  434  (32  N.  W.  213); 
(1894)  Jenkins  v.  Mitchell  40  Neb.  664  (59 
N.  W.  90;  (1895)  Brumbach  v.  Oerman  Nat. 
Bank  of  Beatrice,  46  Neb.  540  (65  N.  W. 
198):  (1904)  Chicago,  B.  d  Q.  R.  R.  Co.  v. 
KrayenbuM,  70  Neb.  766  (98  N.  "W.  44). 

1914.  (1897.)  Improper  excusing  of  a 
juror  for  cause  will  not  justify  a  reversal 
of  a  judgment,  where  the  party  complaining 
did  not  exhaust  his  peremptory  challeuges. 
Smith  V.  Meyers,  52  Neb.  70  (71  N.  W. 
1006). 

1915.  (1904.)  The  mere  fact  that  a  tales- 
man who  served  as  a  Juror  was  summoned 
by  a  bailiff  who  was  afterwards  called  and 
testified  as  a  witness  for  the  successful 
party  is  not  assignable  for  error.  Felsch  v. 
Babb,  72  Neb.  736  (101  N.  W.  1011). 

Admission  of  evidence. 

1916.  (1879.)  Where  ttie  strict  rules  of 
cioss  examination  of  a  witness  are  violated, 
but  it  Is  evident  that  no  injury  resulted 
therefrom.  It  la  a  non-prejudiclal  error,  and 
the  judgment  will  not  be  disturbed.  Cropsey 
f.  Averill,  8  Neb.  151. 

1917.  (1879.)  The  admission  of  imma- 
terial evidence  against  objection,  where  the 
court  can  clearly  see  that  it  could  not  have 
prejudiced  the  party,  is  not  a  ground  for 
granting  a  new  trial.  Eiseley  v.  Milchow,  9 
Neb.  174  (2  N.  W.  372). 

1918.  (1888.)  Error  cannot  be  predicated 
upon  the  ruling  of  a  trial  court  admitting  or 
excluding  immaterial  testimony,  when  it  is 
apparent  that  no  prejudice  could  result  to 
either  party,  whatever  the  ruling  might  be. 
Brooks  t>.  Butcher,  22  Neb.  644  (36  N.  W. 
128);  (1891)  Bartlett  v.  Cheesebrough.  32 
Neb.  339  (49  N.  W.  860);  (1891)  Daly  v. 
Melendy,  32  Neb.  852  (49  N.  W.  926);  (1895) 
Peoria  Mfg.  Co.  v.  Huff,  45  Neb.  7  (63  N.  W. 
121);  (1896)  Graham  v.  Frazier,  49  Neb.  90 


(68  N.  W.  367);  (1897)  Hanover  Fire  In 
Co.  V.  BtodOara,  62  Neb.  745  (73  N.  W.  391] 
(1898)  Atkins  v.  Beeley,  54  Neb.  688  (74  ] 
W.  1100);  (1898)  Burnet  v.  Catanagh.  i 
Neb.  190  (76  N.  W.  578) ;  (1898)  Omaha  Kb 
Bank  v.  Robinson.  56  Neb.  590  (77  N.  \ 
73);  (1898)  McClellan  v.  Hein,  56  Neb.  61 
(77  N.  W.  120);  (1899)  Albright  v.  Petet 
58  Neb.  S34  (78  N.  W.  1063);  (1899)  Ti 
Housen  v.  BroeM,  59  Neb.  48  (80  N.  \ 
264);  (1900)  Nebraska  Telephone  Co. 
Jones,  60  Neb.  396  (83  N.  W.  197);  (19W 
Missouri  P.  R.  R.  Co.  v.  Fox,  60  Neb.  531  (I 
N.  W.  744);  (1900)  Wittenberg  v.  Moa 
neaux,  60  Neb.  688  (83  N.  W.  842);  (1901 
Mccormick  Harvesting  Machine  Co.  v.  Joh 
son.  1  Unof.  310  (95  N.  W.  612);  (ISOJ 
Linden  v.  Deere,  Wells  A  Co.,  66  Neb.  i 
(92  N.  W.  164);  (1903)  Draper  r.  Tuck* 
69  Neb.  434  (95  N.  W.  1026). 

1919.  (1893.)  A  Judgment  Will  not  1 
set  aside  because  an  expert  witness  wi 
permitted  to  answer  a  hypothetical  quf 
tion  assuming  a  fact  unsupported  by  t! 
evidence,  where  such  fact  was  the  on 
hypothesis  of  the  question,  not  combiu 
with  others  based  upon  evidence,  and  tl 
answer  could  not  mislead  the  jury.  Hewi 
V.  Eisenbart.  36  Neb.  794  (55  N.  W.  252). 

1920.  (1894.)  An  answer  of  a  witne 
which  should  have  been  stricken  out  as  o 
responsive  is  not  prejudicial  where  it  is  n 
calculated  to  mislead  the  Jury  and  is  ti 
harmful  to  the  rights  of  the  party  w1 
moved  to  strike  It  out  Peaks  v.  Lord. 
Neb.  15  (60  N.  W.  349). 

1921.  (1897.)    A  judgment  should  not 
leveraed  for  the  erroneous  admission 
evidence  upon  a  proposition  not  controvert 
In  the  supreme  court.    Sloan  v.  Wherry, 
Neb.  703  (71  N.  W.  744). 

1922.  (1900.)     A   reversal   can  not 
based  upon  the  permitting  of  a  witness 
answer  an  improper  question   where  t 
answer  was  not  unfavorable  to  the  coi 
plaining  party.   Peterson  v.  Jlfarfin,  60  N< 
577  (83  N.  W.  831). 

1923.  (1901.)  When  incompetent  e 
dence  is  admitted  to  prove  a  fact  not  oth 
wise  conclusively  established,  and  it  dc 
not  affirmatively  appear  from  the  reco 
that  the  incompetent  evidence  did  not  a![« 
unfavorably  to  the  objecting  party,  the  v 
diet  returned  by  the  Jury,  the  wror  in  t 
mlttlng  such  evidence  will  be  deemed  pre 
dlcial  and  the  judgment  reversed,  i 
Publishing  Co.  v.  World  Publishing  Co., 
Neb.  732  (87  N.  W,  945). 
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 Evid^ce  not  afFectins  result. 

1924.  (1894.)  The  court  will  not  reverse 
1  Judgment  for  personal  Injuries  because  of 
improper  hnwthetlcal  questions  put  to  medi- 
cBi  experts  for  the  sole  purpose  of  proving 
the  permanency  of  the  Injuries  where  the 
verdict  16  CO  small  as  to  render  it  evident 
tbat  the  jury  had  not  found  the  injuries  to 
be  permanent.  Lincoln  Pressed  Brick  Co. 
v.Buuckner,  39  Neb  83  (57  N.  W.  749). 

1925.  (1895.)  The  erroneous  admission 
of  immaterial  testimony  will  not  be  ground 
for  reversal  where  It  is  clear  from  the  whole 
record  that  the  verdict  must  have  been  the 
s&rne  had  the  objectionable  evidence  been 
eiduded.  Terry  v.  Beatrice  Starch  Co.,  4S 
Keb.  866  (62  N.  W.  255):  (1896)  Farmer* 
Loan  tf  Trust  Go.  v.  Memminger,  48  Neb. 
17  (66  N.  W.  1014);  (1900)  Bennett  v.  Mc- 
Donald. 60  Neb.  47  (82  N.  W.  110):  (1900) 
Wal«A  V.  Peterson,  59  Neb.  645  (81  N.  W. 
853). 

1926.  (1895.)  The  admission  of  evidence 
rbich,  though  not  competent,  is  Immaterial 
affords  no  grounds  for  the  reversal  of  a  de- 
cree in  equity.  Blazer  v.  Rogner,  45  Neb. 
588  (  63  N.  W.  S46). 

1927.  (1901.)  Where  a  verdict  is  di- 
rected Id  favor  of  one  of  the  parties  to  an 
eotioD  and  no  Issue  Is  submitted  to  the  Jury* 
the  admission  of  evidence  In  the  progress 
of  the  trial  will  not  be  reviewed  on  appeal. 
Hiwtons  V.  Pagan,  62  Neb.  287  (87  N.  W. 
21). 

1927fl.  (1907.)  Incompetent  testimony 
concerning  a  matter  about  which  there  is 
no  dispute  is  not  ground  for  reversal. 
iaeoUen  v.  Oity  of  Omaha,  80  Neb.  56  (113 
N.  W.  792). 

 In  cases  tried  without  jury. 

1928.  (1882.)  When  a.  trial  is  to  the 
(onrt  without  a  jury,  alleged  error  for 
vrongfol  admission  of  evidence  cannot  be 
owBtdered  in  error  proceeding.  Anderson 
t.  Bticftdiuitt.  20  Neb.  272  (29  N.  W.  935) ; 
(1888)  wniard  v.  Foster,  24  Neb.  205  (38 
N.  W.  786):  (1888)  Richardson  v.  Doty,  25 
Neb.  424  (41  N.  W.  282);  (1890)  Ward  v. 
Parlin.  30  Neb.  376  (46  N.  W.  629);  (1892) 
fabler  v.  Ound,  35  Neb.  648  (53  N.  W. 
570);  (1893)  I.iverpool  d  London  d  Globe 
Ins.  Co.  V.  Buckstaff,  38  Neb.  146  (56  N.  W. 
695;  41  Am.  St.  Rep.  724);  (1894)  Whipple 
T.  Fwfler.  41  Neb.  675  (60  N.  W.  15); 
(1895)  CJiodron  Banking  Co.  v.  Mahoney.  43 
Neb.  214  (61  N.  W.  594);  (1895)  Sharmer  v. 
Mcintosh,  43  Neb.  409   (  61  N.  W.  727); 


(1895)  Pearce  v.  McKay.  45  Neb.  296  (63  N. 
W.  851);  (1895)  Tolerton  v.  McClure.  45 
Neb.  368  (63  N.  W.  791);  (1895)  Scroggin 
V.  Johnson,  45  Neb.  714  (64  N.  W.  236); 

(1896)  Stover  v.  Hough,  47  Neb.  789  (66  N. 
W.  825);  (1896)  King  v.  Murphy,  49  Neb. 
670  (68  N.  W.  1029);  (1897)  Phamix  Ins. 
Co.  V.  Walter,  51  Neb.  182  (70  N.  W.  938); 

(1898)  Bell  V.  Walker,  54  Neb.  222  (74  N. 
W.  617);  (1898)  Ailing  v.  2felson,  55  Neb. 
161  (75  N.  W.  581);  (1898)  Lunney  v. 
Ifealey.  56  Neb.  313  (76  N.  W.  558;  44  L.  R. 
A.  593):  (1899)  National  Masonic  Accident 
Ass'n  v.  Burr,  57  Neb.  437  (77  N.  W.  1098); 

(1899)  Schmelling  v.  State.  57  Neb.  562  (78 
N.  W.  279);  (1900)  Omaha  Nat.  Bank  v. 
Kiper,  60  Neb.  33  (82  N.  W.  102);  (1901) 
Sheibley  V.  Dixaon  County.  61  Neb.  409  (85 
N.  "W.  399);  (1901)  Metcalf  v.  Bockoven,  1 
Unof.  822  (96  N.  W.  406);  (1902)  Smith 
Premier  Typewriter  Co,  v.  Mayhew,  66  Neb. 
C5  (90  N.  W.  939). 

1929.  (1885.)  The  question  of  the  ad- 
missibility of  evidence  on  the  ground  of  rele- 
vancy cantiot  be  raised  In  a  cause  tried  to 
a  court  without  a  Jury.  Enyeart  v.  Davis. 
17  Neb.  225  (22  N.  W.  449). 

1930.  (1887.)  In  an  action  for  divorce, 
tried  to  the  district  court  without  a  jury, 
the  fact  that  incompetent  evidence  was  ad- 
mitted over  the  objection  of  the  party  com* 
plaining,  will  not  of  itself  require  a  reversal 
of  the  decree,  if  upon  the  whole  case  there 
was  sufBclent  competent  evidence  admitted 
to  sustain  it.  McConahey  v.  McConahey.  21 
Neb.  463  (32  N.  W.  300). 

1931.  (1889.)  When  a  cause  is  tried  to 
the  court  without  the  intervention  of  a 
Jury,  the  judgment  will  not  be  reversed 
on  the  ground  of  the  admission  of  imma- 
terial or  incompetent  evidence,  If  sufladent 
material  and  competent  evidence  was  intro- 
duced and  admitted  to  sustain  the  finding  of 
the  court.  Richardson  v.  Doty,  25  Neb.  420 
(41  N.  W.  282);  (1893)  Deioey  v.  Allgire,  37 
Neb.  6  (56  N.  W.  276;  40  Am.  St.  Rep.  468) ; 
(1896)  Lihs  V.  Lths,  44  Neb.  143  (62  N.  W. 
457);  (1895)  Monroe  v.  Reid.  46  Neb.  316 
(64  N.  W.  983);  (1898)  Wager  v.  Wagoner, 
53  Neb.  511  (73  N.  W.  937);  (1898)  Stenger 
Benevolent  Ass^n  v.  Stenger,  54  Neb.  427 
(74  N.  W.  846);  (1898)  Harvey  v.  First  Nat. 
Bank  of  Omaha,  56  Neb.  320  (76  N.  W.  870) ; 
(1899)  New  Hampshire  Trust  Co.  v.  Eors- 
meyer  Plumbing  cC  Heating  Co..  57  Neb. 
784  (78  N.  W.  303);  (1900)  Botin  v.  Fines. 
60  Neb.  443  (83  N.  W.  740);  (1900)  Duffy 
V.  State,  ex  rel.  Edson,  60  Neb.  812  (84  N. 
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W.  264);  (1901)  Armstrong  v.  Mayer,  1 
l.nof.  119  (95  N.  W.  483);  (1902)  Bowman 
V.  Wright,  65  Neb.  661  (92  N.  W.  580); 
<!903)  O'Brien  v.  Kluever,  4  TJnof.  571  (95 
N,  W.  595);  (1907)  Palmer  v.  McFarlane,  78 
Neb.  788  (111  N.  W.  794). 

1932.  (1890.)  Where  a  jury  is  waived 
Bjid  the  cause  tried  to  the  court,  the  objec- 

'ilons  to  evidence  will  not  be  eround  for  the 
Kversal  of  the  Judgment,  provided  the  Judg- 
ment is  baaed  on  lawful  and  proper  evl- 
dmce.  BUhy  v.  Toicnaend.  29  Neb.  220  (45 
N.  W.  619). 

1933.  (1895.)  Where  Incompetent  testi- 
mony is  given  OD  the  trial  of  an  equity  case 
the  supreme  court.  In  reviewing  such  case 
tin  appeal,  will  presume  that  such  testimony 
VhBS  not  considered  by  the  district  court. 
Buckingham  v.  Roar,  45  Neb.  244  (63  N.  W. 
398);  (1897)  McKee  v.  Bainter,  52  Neb.  604 
C72  N.  W.  1044):  (1897)  Smith  v.  Perry,  52 
Neb.  738  (73  r».  W.  282);  (1898)  Portamouth 
Savings  Bank  v.  Riley,  54  Neb.  531  (74  N. 
'W.  838):  (189S)  Knight  v.  Darby.  55  Neb. 
16  (75  N.  W.  48);  (1898)  Thomas  v.  A'e- 
luaska  Moline  Plow  Co..  56  Neb.  383  (76  N. 
W.  876):  (1899)  SchmelHng  v.  State.  57 
Seb.  562  (78  N.  W.  279);  (1899)  Chicago, 

cE  0.  R.  CO.  V.  First  Jiat.  Bank  of  Omaha, 
Neb.  548  (78  N.  W.  1064);  (1902) 
Triska  v.  Miller,  3  Unof.  463  (91  N.  W. 
£70);  (1903)  Dewey  v.  Allgire.  37  Neb.  6 
(55  N.  W.  276);  Arabian  Horse  Co.  v.  Biv- 
Cna,  4  Unof.  823  (96  N.  W.  621);  (1906) 
Citizens  Ins.  Co.  v.  Herpolsheimer.  77  Neb. 
132  (109  N.  W.  160):  (1907)  Palmer  v.  Mc- 
Farlane. 78  Neb.  788  (111  N.  W.  794). 

1934.  (1900.)  On  the  hearing  of  a  mo- 
tion to  dissolve  an  attachment,  error  cannot 
hfi  predicated  upon  the  admission  of  im- 
proper evidence.  It  is  presumed  that  the 
trial  Judge,  In  arriving  at  a  conclusion,  con- 
Ki:Iered  only  proper  and  competent  evidence, 
and  disregarded  that  which  was  improper. 
Merrifield  v.  Farmers  Nat.  Bank,  59  Neb. 
Si)2  (81  N.  W.  611). 

1935.  (1901.)  It  is  a  settled  rule  of  the 
supreme  court  that  a  judgment  will  not  be 
j5-verse:l  simply  Iwcause  the  trial  court,  sit- 
l^ng  without  a  Jury,  erred  in  admitting  In- 
i^mpetent  or  Immaterial  evidence;  but  this 
T&le  has  no  application  in  a  case  in  which 
It  appears  that  such  evidence  Is  the  sole 
hasfs  of  xhn  findings  and  judgment  assailed. 
Mcrchanis  Ao(.  Bank  v.  Mvuoniiid,  63  Neb. 
363  (83  X.  W.  492:  89  N.  W.  770). 

1936.  (1903.)    When  trial  has  been  by 


the  court  without  a  Jury  reversible  er 
cannot  be  predicated  on  the  admission 
evidence,  in  the  absence  of  an  adeqm 
showing  by  bill  of  exceptions  that  impro] 
Avidence  was  actually  considered  by  I 
court  as  the  basis  of  tts  findings,  nor 
an  exercise  of  the  court's  discretion 
allowing  proper  evidence  in  the  case  to 
brought  out  on  the  retHrect  examination 
a  witness.  Byrnes  v.  Eley,  70  Neb.  2&3  ' 
N.  W.  298). 

1936a.    (1908.)    In  a  case  tried  to  a  co 
without  a  Jury,  the  admission  of  impro; 
evidence  is  not  In  itself  ground  for  revera 
and,  where  the  supreme  coiirt  finds  it 
necessary  to  consider  the  evidence  to  wh 
cbjeccion  Is  made,  it  will  not  review 
question  raised  by  the  objection  to  n 
evidence.   Blondel  v.  BoUtnder,  80  Neb. 
(114  N.  W.  574). 

■  -      Defects  supplied   or  objection 
moved  snbseqaently. 

1937.     (1893.)    Error  committed  In 
admission  in  evidence  of  a  written  insi 
ment,   without   proof  of   its  execution, 
cured  where  such  proof  is  afterwards  m 
before  the  party  offering  the  Instrument 
rested  his  case.  Jones  v.  Loree  37  Neb. 
(56  N.  W.  390). 

193S.     (1896.)    Where  an  Instrument 
admitted  without  sufficient  proof  of  its 
ecution,   subsequent   proof   may  cure 
error.    Hcuck  v.  Linn,  48  Neb.  227  (56 
W.  1103). 

1939.  (1896.)  Error  In  receiving  the 
tlmony  of  a  witness  who  has  not  been  shd 
to  possess  the  requisite  knowledge  of 
subject  involved.  Is  .-iured  when  by  me 
of  the  cross-examination  a  sufficient  foui 
tlon  Is  laid  for  such  testimony.  Chin 
B.  A  Q.  R.  Co.  V.  Shater.  49  Neb.  25  (68 
W.  342). 

 Facts  otherwise  established. 

1940.  (1880.)  Where  the  record  oi 
mortgage  on  land  in  this  state  executed 

another  state  without  the  necessary  cer 
cate  is  erroneously  admitted  In  evidence 
actual  notice  of  the  mortgage  by  the  i 
chaser  be  shown,  the  Judgment  will  not 
reversed.  Irwin  v.  "Welch,  10  Neb.  479 
N.  W.  753). 

.1941.  (1881.)  Where  a  letter-prera  c 
of  a  writing  Is  erroneously  admitted  In 
(ience.  If  without  it  the  undisputed  evlde 
is  ample  to  support  the  verdict,  It  is  ei 
without  prejudice,  and  not  a  sufflci 
ground  for  the  reversal  of  a  Judgment 
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IsMv  V.  Erricltaon,  11  Neb.  533  (10  N.  W. 
451). 

1942.  (1882.)  Where  tegtlmony  proving 
the  facts  complalncfd  of  was  Introduced  with- 
out objection,  error  cannot  be  predicated 
upon  objections  to  the  same  testimony  after- 
wards Introduced.  BepuMican  V.  R.  Co.  v. 
Httvet.  13  Neb.  489  (14  N.  W.  521). 

1943.  (1895.)  Prejudicial  error  does  not 
result  from  Introducing  in  evidence  a  peti- 
tion veriBed  by  oath  o£  plaintiff  where  be 
testified  to  the  same  statements  during  the 
(rial  and  was  cross-examined.  Burffeas  v. 
Btirgess,  44  Neb.  16  (62  N.  W.  242). 

1944.  (1896.)  Error  cannot  be  predicated 
on  the  admission  of  evidence,  where  ample 
evidence  of  the  same  nature  was  admitted 
irithout  objection.  Hickman  v.  Layne,  47 
NA.  177  (G6  N.  W.  298);  (1897)  Learn  v. 
Cp««W.  62  Neb.  271  (72  N.  W.  213);  (1897) 
Bmover  Fire  Ina.  Co.  v.  StodOarA,  52  Neb. 
745  (73  N.  W.  291);  (1898)  Barr  v.  Po$t, 
56  Neb.  698  (77  N.  W.  123);  (1900)  Scot* 
V.  FUmcts,  60  Neb.  675  (84  N.  W.  81.) 
lOrerraled  on  rehearing.  61  Neb.  620]; 
(1900)  Bee  Publiahinff  Co.  v.  World  Pub- 
liikiitQ  Co,  59  Neb.  718  (82  N.  W.  28); 
(1902)  Jones  v.  Wattlee,  66  Neb.  633  (92 
N.  W.  765). 

1945.  (1897.)  Error,  it  any,  In  admitting 
writings  in  evidence  without  a  proper 
toondation,  held  harmless,  where  their  oon- 
u^nta  were  properly  proved  by  parol  testi- 
mony. Meyer  v.  Bhamp,  51  Neb.  424  (71 
N.  W.  57). 

1946.  (1899.)  In  the  trial  of  a  case  with- 
out a  Jury  the  admission  of  Incompetent  evi- 
dence Is  not  ground  for  reversal  of  a  judg- 
ment supported  by  sufBclent  competent  evi- 
dence. Gage  County  v.  King  Bridge  Co.,  68 
Neb.  827  (  80  N.  W.  56);  (1906)  Bweet  v. 
State,  7S  Neb.  268  (106  N.  W.  31). 

1947.  (1901.)  Where  a  contract  is  con- 
clusively established  by  competent  evidence, 
wMch  is  undisputed,  the  admission  of  in- 
competent evidence  to  establish  such  con- 
tract error  without  prejudice.  Standard 
Oil  Co.  V.  Ooodman  Drug  Co.,  1  Unof.  443 
(95  N.  W.  667). 

1948.  (1903.)  Where  the  facts  upon 
vhich  the  opinion  of  an  expert  witness  Is 
Itsed,  are  stated,  and  the  conclusion  la  one 
which  must  necessarily  be  drawn  from  such 
facts,  error  In  permitting  an  opinion  upon 
thenUlmate  fact  to  be  determined  by  the 
Jury  to  be  given  In  evidence  Is  without 


prejudice.  Chicago,  R.  I.  P.  R.  Co.  v. 
Bolmea,  68  Neb.  826  (94  N.  W.  1007). 

1949.  (1904.)  In  determining  whether 
the  evidence  before  the  court  below  was 
sufficient  to  support  the  Judgment,  the 
supreme  court  will  not  regard  errors  of  the 
trial  court  in  admitting  incompetent  evi- 
dence If  it  api>ear  from  the  whole  record 
that,  upon  the  evidence  conceded  to  be  com- 
petent, no  other  conclusion  could  be  reached 
than  the  one  reached  by  the  trial  court 
Dmnieon  v.  ChrUtian,  72  Neb.  703  (101  N. 
W.  1045;  117  Am.  3t  Rep.  817). 

1950.  (1906.)  The  reception  of  incom- 
petent evidence  tending  to  establlBh  a  cer- 
tain fact  is  not  prejudicial  error  when  the 
same  fact  is  conclusively  established  by 
competent  evidence.  Fike  v.  Ott,  76  Neb. 
439  (107  N.  W.  774). 

1961.  (1906.)  Where  both  (smpetent  and 
incompetent  evidence  is  received  as  to  the 
value  of  property,  the  latter  placing  the 
valuation  no  higher  than  the  former,  and 
neither  la  contradicted,  and  the  value  as 
found  by  the  Jury  Is  leas  than  that  war- 
ranted by  the  competent  testimony,  the  ad- 
uisalon  of  the  Incompetent  evldenoo  la 
harmless  error.  Pullman  Palace  Car  Go.  v. 
Woode,  76  Neb.  694  (107  N.  W.  868). 

1961a.  (1907.)  Where,  after  the  Intro- 
duction In  evidence  ot  an  abstract  of  title 
under  section  66,  ch.  73,  Comp.  St  1905,  the 
original  records  referred  to  in  such  ab- 
.Btract  are  received  and  show  the  same  facts, 
no  error  In  the  Introduction  ot  the  abstract 
can  be  assigned.  Munger  v.  Teieer,  80  Neb. 
286  (114  N.  W.  166). 

 Facts  admitted  or  aaaumed. 

1962.  (1892.)  The  admission  of  testimony 
to  prove  a  tact  admitted  by  the  pleadings 
Is  error  without  prejudice,  for  which  a 
Judgment  will  not  be  reversed.  Consaul  v. 
Sheldon,  35  Neb.  247  (52  N.  W.  1104); 
(1895)  Chadron  Banking  Co.  v.  Mahoney, 
43  Neb.  214  (61  N.  W.  594);  (1900)  Witten- 
berg V.  Mollyneaux,  60  Neb.  583  (83  N.  W. 
842). 

1953.  (1896.)  In  the  trial  of  an  action 
tor  personal  injuries  a.  hypothetical  question 
containing  inquiries  relating  to  facts  ex- 
pressly assumed  was  held  not  prejudicial  to 
defendant  Chicago,  R.  I.  A  P.  It.  Co.  v. 
Archer.  46  Neb.  907  (65  N.  W.  1043). 

1964.  (1898.)  In  a  suit  on  the  official 
bond  of  a  coroner  the  introduction  in  evi- 
dence of  a  copy  ot  such  bond  is  not  preju- 
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dicial  error,  where  the  execution,  delivery, 
and  approval  of  said  bond  are  admitted  by 
the  answer,  ifattl  v.  Drexel,  55  Neb.  116  (76 
N.  W.  163). 

—  Error  cured  by  withdrawal,  striking' 
out  or  Infltructions  to  Jury. 
1965.  (1894.)  Admission  of  improper 
evidence  is  cured  by  an  instruction  with- 
drawing It  from  the  Jury.  American  B.  d 
L.  Ass'n  V.  Uordoclc,  89  Neb.  413  (68  N.  W. 
1C7);  (1894)  A'eI«on  v.  Jenkins,  42  Neb.  133 
(60  N.  W.  311);  (1899)  Chicago,  R.  I.  d  P. 
R.Oo.v.O'KeilhSS  Neb.  239  (78  N.W.  521); 
(1900)  Missouri  P,  R.  Co.  v.  Fox,  60  Neb. 
531  (83  N.  W.  744);  (1900)  Scott  v.  Flow- 
era,  60  Neb.  675  (84  N.  W.  81). 

1956.  (1898.)  Error  cannot  be  predicated 
upon  admission  of  evidence  In  support  of  an 
issue  withdrawn  from  the  Jury  by  an  In- 
struction. American  Fire  Int.  Co.  v.  Land- 
fare,  56  Nob.  482  (76  N.  W.  1068);  (1901) 
Faulkner  v.  Oilbert,  62  Neb.  126  (86  N.  W. 
1074). 

1957.  (1901.)  Where  testimony  as  to  im- 
material mattera  is  closely  connected  with, 
and  not  easily  separated  from,  that  of  the 
same  witness  going  to  material  and  import- 
ant Issues,  any  error  In  admitting  such 
tfstimony  Is  cured  by  an  instruction  which 
clearly  and  explicitly  directs  the  Jury  to 
ignore  it  and  properly  defines  the  issue  to 
be  tried.  Schrandt  v.  Young,  62  Neb.  254 
(86  N.  W.  1086). 

1958.  (1905.)  An  error  of  the  trial  court  • 
in  the  admission  of  evidence,  which  is  In- 
sufficient to  support  an  allegation  of  the  peti- 
tion, may  ordinarily  be  cured  by  striking 
the  testimony  from  the  record  and  espe- 
cially withdrawing  it  from  the  considera- 
tion of  the  jury  by  an  Instruction.  Mo- 
EiUben  v.  Day,  74  Neb.  424  (104  N.  W.  752). 

Exclusion  of  evidence. 

1959.  (1899.)  The  exclusion  of  evidence. 
If  not  prejudicial  to  the  complaining  party, 
furnishes'  no  ground  for  the  reversal  of  a 
judgment  Spirk  v,  Chicago,  B.  A  Q.  R.  Oo^ 
57  Neb.  666  (78  N.  W.  272). 

 ^ — Ineffective  evidence. 

1960.  (1884.)  In  an  equity  case,  brought 
to  the  supreme  court  on  error,  where  there 
vere  two  defenses  sought  to  be  set  up  in 
the  answer,  one  of  them  so  badly  pleaded, 
that  no  finding,  or  Judgment  thereon,  for 
the  defendant  could  be  sustained,  but  the 
other  defense  being  sufficiently  set  up  in  the 
answer  and  sustained  by  the  evideuce.  and 


there  being  a  general  finding  and  Judgment 
for  defendants,  held,  that  the  Judgment 
would  not  be  reversed  for  the  erroneous  ex- 
clusion of  testimony  ottered  by  the  plaintiff 
upon  and  applicable  only  to  the  defense  so, 
badly  and  insufficiently,  set  up  in  the  an- 
swer, although  such  testimony  ought  to 
have  been  admitted.  Union  A'at.  Bank  v. 
Harrison.  16  Neb.  635  (21  N.  W.  446). 

1961.  (1892.)  No  defense  having  been 
shown  against  the  account,  error  of  the  court 
in  restricting  the  cross-examination  of  cer- 
tain witnesses  as  to  the  consideration  for 
the  assignment  held  not  prejudicial.  Bar- 
nett  V.  Ellii.  34  Neb.  539  (52  N.  W.  368). 

1962.  (1894.)  No  question  for  review 
arises  upon  a  ruling  sustaining  an  objection 
to  an  answer  Immaterial  to  the  issues  on 
trial.  Dunphy  v.  Bartenbach,  40  Neb.  143 
(58  N.  W.  856);  (1901)  Brown  v.  Silver,  2 
Unof.  164  (96  N.  W.  281). 

1963.  (1897.)  It  is  not  reversible  error 
for  a  court  to  reject  an  offer  of  competent 
and  relevant  evidence  If  the  evidence  re- 
jected, when  considered  with  all  other  evi- 
dence bearing  on  the  issue  to  which  it  was 
directed,  would  not  support  the  conclusion 
sought  to  be  established  by  the  rejected 
evidence.  Whitney  v.  Oretna  Btate  Bank, 
50  Neb.  438  (69  N.  W.  933). 

1964.  (1898.)  The  exclusion  of  testimony 
which  does  not  tend  to  establish  either  a 
cause  of  action  or  defense  Is  not  ground  for 
reversal.  BloAgett  «.  McMurtry,  54  Neb.  69 
(74  N.  "W.  392). 

1965.  (1902.)  Error  In  holding  witness 
Incompetent  and  refusing  all  her  testimony 
is  immaterial,  if  the  testimony  offered,  to- 
gether with  the  proofs  received,  shows  no 
right  of  action.  Thomas  v.  Tlumas,  64  Neb. 
681  (90  N.  W.  630). 

 Exclusion  under  wrong  objection. 

1966.  (1891.)  Rejection  upon  untenable 
ground,  of  testimony  otherwise  inadmissible, 
is  error  without  prejudice.  Daly  v.  tfeJesdir. 
32  Neb.  852  (49  N.  W.  926). 

1967.  (1896.)  Where  evidence  excluded 
under  a  general  objection  was  for  any  rea- 
son properly  excluded,  the  ruling  will  not 

be  reversed  because  the  objection  was  too 
general.  Imhoff  v.  Richards,  48  Neb.  S90 
(67  N.  W.  483). 

 Facts  otherwise  established. 

1968.  (1894.)  The  exclusion  of  evidence 
of  a  fact  fully  established  by  other  com- 
petent and  uncontradicted  evidence  is  not 
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reversible  error.  Barr  v.  City  of  Omaha,  42 
Net  341  (SO  N.  W.  591);  (1898)  Barr  v. 
Poit,  56  Neb.  698  (77  N.  W.  123);  (1901) 
Schrandt  v.  Ymtng,  62  Neb.  251  (86  N.  W. 
1C85). 

1969.  (1896.)  In  an  action  on  a  note 
Thich  vas  claimed  to  have  been  wrongfully 
vitbheld  from  the  Intervening  defendant 
the  rejection  of  testimony  offered  by  plain- 
tiff to  show  that  the  note  was  executed  in 
the  name  of  the  wife  to  keep  the  husband's 
creditors  from  attacking  It  is  not  reversible 
error  where  evidence  of  a  like  character  and 
to  the  same  effect  of  that  excluded  was  ad- 
mitted, both  prior  or  3ut>8equent  to  the  time 
of  BQch  exclusion.  Halbert  v.  Roaenbalm, 
49  Neb.  498  (68  N.  W.  622). 

1969a.  (1897.)  It  is  not  error  to  exclude 
from  evidence  a  written  Instrument,  the 
Ru^ng  and  contonta  whereof  are  admitted 
by  the  pleadings.  Holt  County  v.  Scott,  63 
Neb.  176  (73  N.  W.  681). 

1970.  (1899.)  It  is  not  reversible  error 
to  exclude  documentary  evidence  which  has 
already  been  Introduced.  BhuU  v.  Barton, 
5S  Neb.  741  (79  N.  W.  732;. 

1971.  (1900.)  Where  questions  on  cross- 
examination  are  asked  for  the  purpose  of 
eledting  certain  information  in  the  nature 
of  B  contradiction  of  the  testimony  in  chief, 
aod  ruled  out  on  objections,  and  the  evi- 
dence sought  is  afterwards  established  by 
other  uncontradicted  evidence,  error  cannot 
be  predicated  on  the  ruling  of  the  court  re- 
garding such  cross-examination.  Miasouri 
P  R.  Co.  V.  Fox,  60  Neb.  531  (83  N.  W. 
744). 

1971a.  (1904.)  It  la  not  prejudicial  error 
to  exclude  from  evidence  a  paper  copied 
Into  the  pleadings  by  one  party  and  ad- 
mitted by  the  other.  Epley  v.  Lovell,  6 
TTnof.  251  (97  N.  W.  1027). 

—     Brror  eared  lay  rabsequent  admia- 

Blon  or  Instmctlon  to  Jury. 

1972.  (1882.)  When  the  evidence  of  a 
witness  Is  erroneously  excluded,  If  it  be 
subsequently  admitted,  the  error  is  not  a 
ground  for  reversing  the  judgment.  Diet- 
riOu  V.  Lincoln  <E  N.  W.  R.  Co.,  13  Neb.  361 
(13  N.  W.  624):  (1891)  Hammond  V.  City 
of  Harvard,  31  Neb.  635  (48  N.  W.  162); 
(1891)  Larabee  v.  Kloatermann,  33  Neb.  150 
(49  N.  W.  1102);  (1894)  Home  Fire  Ins  Co. 
V.  Johnson.  43  Neb.  71  (61  N.  W.  84); 
(18S5)  Farmers  d  Merchants  Ins.  Co.  v. 
ifofame,  45  Neb.  302  (63  N.  W.  802);  (1896) 


Columbia  Kat.  Bank  v.  Rice  A  Co.,  48  Neb. 
428  (67  N.  W.  165);  (1896)  Denisv  v.  City 
of  Oniaha,  49  Neb.  750  (69  N.  W.  119); 
(1897)  Vnion  P.  R.  Co.  v.  Evans,  52  Neb.  60 
(71  N.  W.  1062) ;  (1897)  Atwood  V.  Marshall, 
52  Neb.  173  (71  N.  W.  1084);  (1901)  Union 
State  Bank  v.  Hutton,  1  Unof.  795  (96  N. 
W.  1061). 

1973.  (1889.)  Where,  upon  the  cxamlua- 
tion  in  chief  of  a  defendant,  a  question  Is 
propounded  to  him  the  answer  to  which  is 
excluded  upon  objection  of  the  plaintiff,  a 
reviewing  court  will  not  Inquire  whether  the 
trial  court  erred  in  excluding  the  evidence 
if  it  appears  that  the  witness  was  afterwards 
Interrogated,  and  testified  fully  upon  the 
subject  upon  which  he  was  Interrogated. 
Musselman  v.  Barker,  26  Neb.  737  (42  N.  W. 
759). 

1974.  (1890.)  At  the  trial  certain  inter- 
rogatories In  the  cross-examination  of  de- 
fendant's witnesses  were  overruled  by  the 
court,  which  evidence  was  subsequently 
presented  to  the  jury  In  other  forms  without 
an  offer  of  proof  having  been  made  to  thu 
court  Indicating  the  substance  of  the  evi- 
dence to  be  offered  and  its  relevancy  to  the 
Issues;  held,  not  error  to  tfae  plaintiff's 
prejudice.  Smith  v.  Crete,  M,  A  W.  R.  Co., 
29  Neb.  142  (45  N.  W.  287). 

1975.  (1894.)  Improper  exclusion  of  ex- 
amination of  witness  is  cured  by  subse- 
quently admitting  what  Is  substantially  the 
same.  Jonas&%  v.  KewMdy,  39  Neb.  313  (68 
N.  W.  122). 

1976.  (1894.)  Error  In  sustaining  ob- 
jections to  questions  as  leading  is  cured, 
where  the  evidence  sought  to  be  elicited  Is 
given  by  the  same  witness  in  response  to 
other  questions.  Houck  v.  lAnn,  48  Nob. 
227  (66  N.  W.  1103). 

1977.  (1900.)  Where  a  witness  is  asked 
on  cross-examination  concerning  a  ccrtiln 
matter,  to  which  objection  is  made,  and  thu 
objection  sustained,  and  the  witness  Is  af- 
terwards called  as  a  witness  in  chief  by  the 
par^  cross-examining,  and  thu  same  ques- 
tions asked  and  answered,  no  error  can  be 
predicated  on  the  ruling  In  the  cross-examin- 
ation of  such  witness.  Missouri  K  H.  Co. 
v.  Fox,  60  Neb.  631  (83  N.  W.  744). 

1978.  (1906.)  vniere  a  litigant  relies 
upon  the  common  Iftw  of  a  sister  state,  be  is 
not  prejudiced  by  the  rejection  of  evidence 
tc  prove  such  law,  where  the  court  em- 
bodies such  law  In  an  Instruction  to  the 
Jury  as  a  part  of  the  law  of  the  case.  Pull- 
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man  Palace  Car  Co.  v.  Wooda,  76  Neb.  6«4 
(107  N.  W.  858). 

1979.  (1906.)  Where  the  entire  answer 
of  a  witness  to  a  question  is  excluded,  but 
substantially  the  same  matter,  so  far  as 
competent.  Is  recelTed  In  answer  to  a  sub- 
sequent question,  the  error  In  excluding  the 
former  answer,  If  anj,  is  cured^  Union  P. 
n.  Co.  V.  Connolly,  77  Neb.  254  (109  N.  W. 
368). 

'Dismissal,  nonanit,  or  direction  of  verdict. 

1980.  (1S96.)  Where  a  trial  court  has 
entered  an  InToluntary  nonsuit  and  Judg- 
ment of  dismissal,  for  want  of  evidence  b7 
plainclff  there,  it  is  error  without  prejudice, 
and  not  reversible  where,  by  the  evidence, 
defendant  was  entitled  to  have  a  verdict. 
Zittle  V.  BcMexinger,  46  Neb.  844  (65  N.  W. 
892). 

1981.  (1897.)  Where  the  evidence  Justi- 
fies the  court  in  directing  a  verdict  for  de- 
fendant, the  entrr  of  a  nonsuit  is  error 
without  prejudice  to  plaintiff.  Thompson 
V.  Missowri  P.  R.  Co.,  61  Neb.  627  (71  N.  W. 
61). 

Instructions. 

See,  also,  Trial,  VII. 

1982.  (1883.)  An  error  in  an  instruction 
to  the  jury  which  could  not  have  prejudiced 
the  party  complaining  of  It  is  not  a  ground 
for  a  new  trial.  Converse  v.  Meyer,  14  Neb. 
190  (15  N.  W.  340). 

1983.  (1883.)  Although  a  verdict  sup- 
ported by  proof  will  not  be  disturbed  be- 
cause of  an  erroneous  instruction  on  an 
abstract  proposition  olt  law  on  a  point  inot 
in  the  case,  yet  where  the  evidence  Is  con- 
flicting and  evenly  balanced,  and  there  is 
testimony  on  the.  other  side  entitled  to  equal 
ronsideratlon,  the  verdict  will  be  set  aside 
and  a  new  trial  granted.  Harriton  v.  Baker, 
15  Neb.  43  (14  N.  W.  641). 

1984.  A  verdict  will  not  be  set  aside  for 
the  giving  of  an  Instruction  uncalled  for  by 
the  evidence,  If  not  prejudicial  to  the  rights 
of  the  party  complaining.  (1883)  O'Hara 
V.  Wells,  14  Neb.  403  (15  N.  W.  722);  (1886) 
Brown  V.  Rogers,  20  Neb.  547  (31  N.  W.  75) ; 
(1891)  Labaree  v.  Kloatermann,  33  Neb.  160 
(49  N.  W.  1102):  (1894)  Hurlburt  v.  Hall, 
39  Neb.  8f:9  (68  N.  W.  538);  (1896)  Bur- 
lington rf  i/.  R.  R.  Co.  V.  Oorsvch,  47  Neb. 
767  (66  N.  W.  831);  (1898)  McClellan  v. 
Heim,  56  Neb.  600  (77  N.  W.  120);  (1902) 
Canon  v.  Farmers  Ba^k,  3  Unof.  348  (91  N, 
W.  585). 

1986.    (1892.)   An  oral  instruction  direct- 


ing the  Jury  to  "disregard  this  testimony 
entirely  on  this  point"  where  no  testimony 
had  been  given  was  not  prejudicial  error. 
Conaaul  v.  Sheldon.  36  Neb.  247  (52  N.  W. 
1104). 

1986.  (1893.)  A  judgment  will  not  be 
reversed  for  the  giving  of  erroneous  instruc- 
tions, where  It  appears  that  the  party  com 
plaining  was  not  prejudiced  thereby.  Pow- 
der River  Live  Stock  Co.  v.  Lamb,  Neb. 
339  (56  N.  W.  1019);  (1894)  Carsten^  v. 
McDonald,  38  Neb.  858  (57  N.  W.  767); 
(1894)  Roggencamp  v.  Hargreaves,  39  Neb. 
540  ,i58  N.  W.  162);  (1894)  Violet  v.  Rote, 
39  Neb.  660  (68  N.  W.  216) ;  (1894)  RolertM 
V.  Drehmer,  41  Neb.  306  (59  N.  W.  911); 
(1894)  Liberty  Ins.  Co.  v.  Ehrlich,  42  Neb. 
553  (60  N.  W.  940);  (1895)  Stein  v.  Vannice, 
44  Neb.  132  (62  N.  W.  464);  (1896)  Kauf- 
mann  v.  Cooper,  46  Neb.  644  (66  N.  W.  796); 
(1896)  Beavera  v.  Mitaouri  P.  R.  Co.,  47 
Neb.  761  (66  N.  W.  821);  (1896)  BurKng- 
ton  d  M.  R.  R.  Co.  V.  Oorauch,  47  Neb.  767 
(66  N.  W.  831) ;  (1897)  Btorz  v.  Finklettein. 
50  Neb.  177  (69  Neb.  856);  (1898)  Flower 
V.  Nichols,  65  Neb.  314  (75  N.  W.  864); 
(1898)  Afoul  t).  Drexel,  65  Neb.  446  (76  N. 
W.  163);  (1899)  Tan  fl'oiicen  v.  BroeAI.  69 
Neb.  48  (80  N.  W.  264);  (1899)  Pennsyl- 
vanta  Co.  v.  Kennard  Glaet  4  Paint  Co.,  69 
Neb.  435  (81  N.  W.  372);  (1902)  Deering 
(G  Co.  V.  Walter,  2  Unof.  364  (96  N.  W.  517); 
(1903)  Leidigh  v.  Keever,  6  Unof.  207  (97 
N.  W.  801). 

1987.  (1^4.)  Where  a  Jury  has  been 
fully  instructed  on  a  given  point.  It  Is 
wholly  unnecessary  to  give  another  Instruc- 
tion covering  the  subject,  and  to  do  so  may 
be  BufBclent  cause  for  reversal;  but  it  will 
not  have  that  effect  where  ft  Is  clear  that 
the  Jury  were  not  thereby  misled.  Cartten* 
V.  XcDonaia,  38  Neb.  868  (67  N.  W.  767). 

1988.  (1894.)  A  judgment  will  not  be 
reversed  because  of  conflicting  instructions 
when  that  instruction  least  favorable  to  the 
party  complaining  was  more  favorable  than 
the  law  warrants.  In  such  case  the  con- 
flict in  the  instructions  and  the  error  therein 
are  not  prejudicial.  Luce  v.  Foster,  42  Neb. 
818  (60  N.  W.  1027). 

1989.  (1895.)  Where  plaintiff  falls  to  re- 
cover on  his  cause  of  action,  his  objections 
to  instructions  relating  to  the  measure  of 
damages  will  not  be  considered.   Olsen  v. 

Meyer.  46  Neb.  240  (64  N.  W.  954). 

1990.  (1898.)  Instructions  relatiug  to 
the  right  to  recover,  and  having  no  bearing 
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on  the  guantttm  of  damages,  cannot  be  com- 
plained of  by  the  plaintiff  when  the  verdict 
wu  in  hla  favor,  and  unaatisfactorjr  only 
Id  itB  amount   Hankin*  v.  Maiort,  66  Neb. 

M9  (76  N.  W.  544). 

1991.  (1901.)  An  instruction  as  to  the 
measurement  by  which  recovery  may  be  had, 
even  though  incorrect,  is  harmless  error,  if 
tipon  that  issue  the  Jury  found  against  any 
recovery  whatever.  Bank  of  Stoclcham  v. 
Alter.  61  Neb.  369  (86  N.  W.  300). 

1992.  (1902.)  The  giving  of  an  inatruc- 
i!on  which  Is  fairly  vithln  the  Issues  raised 
ly  the  pleadings  and  the  evidence  produced 
OD  the  trial,  and  which  the  record  shows  did 
not  mislead  the  jury,  though  not  technically 
correct,  is  error  without  prejudice.  Allen  v. 
Hall,  64  Neb.  266  (89  N.  W.  803). 

1993.  (1902.)  Where  It  appears  from  the 
cature  of  a  verdict  that  the  jury  must  have 
fbiiDd  In  favor  of  one  party  on  a  certain 
point,  ordinarily  an  erroneous  Instruction 
as  to  such  point.  Is  error  without  prejudice, 
as  to  auch  par^;  bat  where  the  case  Is  sub* 
mltted  on  an  erroneous  theory,  and  matters 
are  submitted  to  the  jnry  which  are  ex- 
clusively for  the  court,  and  the  verdict  does 
cot  necessarily  Imply  a  finding  on  such  point 
for  such  party,  an  erroneous  Instruction 
thereon  will  be  held  to  be  prejudicial  error, 
tinman  v.  AuaHn  Mfg.  Co.,  66  Neb.  187  (90 
N.  W.  934). 

1994.  (1902.)  Where  the  charge  to  the 
Jury,  given  on  the  court's  own  motion,  con- 
tains a  misstatement  of  the  law,  the  ques- 
tion on  review  will  be  whether  such  mis- 
statement misled  the  jury,  and  If  it  probably 
did,  the  judgment  will  be  reversed.  Jtoyal 
y^ghborg  of  America  v,  Wallace,  66  Neb. 
543  (92  N.  W.  897). 

1995.  (1902.)  Where  the  Jury  has  spe- 
cially found  there  was  no  damage  caused. 
It  la  immaterial  whether  Instructions  as  to 
a  jostlfleatlon  of  the  alleged  injury  are 
supported  by  the  pleadings.  AxtheJm  v.  OM- 
cago.  R.  1.  d  P.  R.  Co.,  2  Unot  444  (89  N. 
W.  518). 

1996.  (1903.)  Erroneous  instructions 
upon  the  subject  of  contributory  negligence 
are  without  prejudice  If  the  plaintiff's  evi- 
dence does  not  disclose  contributory  negli- 
gence and  no  evidence  sufficient  to  establish 
it  was  adduced  by  the  defendant.  City  of 
South  Omaha  v.  Fennell,  4  Unof.  427  (94 
N.  W.  632). 

 Failure  to  mark  as  given  or  refnaad. 

1997.  (1895.)  Where  there  Is  no  dlffl- 
cnlty  In  determining  from  the  record  what 


Instructions  were  In  fact  given,  the  supreme 
court  will  treat  them  as  though  marked  as 
required  by  statute,  Shafer  v.  Brigg»,  46 
Neb.  445  (G4  N.  W.  1079). 

1998.  (1S97.)  A  Judgment  should  not  be 
reversed  for  the  court's  failure  to  marli  an 
Instruction  given  or  refused,  where  the  party 
complaining  noted  his  exception  on  the  mar- 
gin, though  It  was  accompanied  by  a  special 
exception  of  the  failure  of  the  court  to  mark 
the  instruction  given  or  refused.  Eickhoff 
V.  Eikenhary,  62  Neb.  332  (72  N.  W.  308). 

1999.  (1898.)  The  failure  to  write  the 
word  "given"  on  an  Instruction  read  to  tho 

Jury  is  not  sufflclent  grounds  for  reversing  a 
Judgment  when  such  failure  was  not  preju- 
dicial to  the  losing  party.  Home  Fire  Ins. 
Co.  V.  Decker,  66  Nob.  346  (75  N.  W.  841). 

 Verdict  correct  on  the  merits. 

2000.  (1883.)  It  is  the  duty  of  a  court 
to  Instruct  the  jury  in  the  law  of  the  case, 
whether  requested  to  do  bo  by  eounsel  or 
not.  and  when  It  fails  to  do  so,  and  the  Jury 
find  a  verdict  which,  upon  a  view  of  the 
whole  case.  Is  clearly  wrong,  such  verdict 
will  be  set  aside  and  a  new  trial  ordered. 
But  otherwise  when,  upon  a  general  view 
of  the  case,  the  verdict  seems  to  be  right. 
Sandwich  Mfg.  Co.  v.  SAiley,  16  Neb.  109 
(17  N.  W.  267). 

2001.  (1886.)  Where  verdict  Is  the  only 
one  that  should  have  been  returned  under 
the  evidence  It  will  not  be  set  aside  even 
thouefh  the  court  may  have  given  an  instruc- 
tion upon  a  matter  not  in  issue  In  the  case. 
Knotolton  v.  MandeiHIle,  20  Neb.  59  (29  N. 
W.  248). 

2002.  (1891.)  Where  the  proof  fails  to 
show  that  the  party  is  entitled  to  recover 
damages,  a  failure  of  the  court  to  Instruct 
as  to  the  proper  measure  of  damages  is  not 
an  error  for  which  the  case  will  be  reversed. 
Burcham  v.  GHffeth,  81  Neb.  778  (48  N.  W. 
824). 

2003.  A  judgment  will  not  he  reversed 
for  error  committed  In  the  giving  of  an  In- 
struction when  the  verdict  is  the  only  one 
that  should  have  been  returned  under  the 

evidence.  (1871)  Meredith  v.  Kennard.  1 
Neb.  312;  (1883)  Lamb  v.  Hotchkiss.  14  Neb. 
102  (15  N.  W.  324);  (1891)  Western  Union 
Tel.  Co.  V.  Lowrey,  32  Neb.  732  (49  N.  W. 
707);  (1893)  First  Nat.  Bank  of  Denver 
V.  Scatt,  36  Neb.  607  (64  N.  W.  987)  ;  (1893) 
Hansen  v.  Williams.  36  Neb.  869  (55  N.  W. 
279;  20  L.  R.  A.  207);  (1894)  Jefferies  v. 
Cashman,   42  Neb.   694   (60  N.   W.  S95); 
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(1895)  Stratton  v.  Dote,  45  Neb.  472  (63  N. 
W.  875);  (1896)  State  «.  Hill,  47  Neb.  456 
(66  N.  W.  541);  (1898)  Locke  v.  Shreck,  54 
Neb.  478  (74  N.  W.  970);  (1899)  Booknau 
If.  Clark,  58  Neb.  610  (79  N.  W.  159);  (1901) 
Dodda  V.  McCormick  Barvegting  Machine 
Co.,  62  Neb.  759  (87  N.  W.  911);  (1901) 
Tootle.  Hosea  d  Co.  v.  Otis,  1  Vnot.  360  (95 
N.  W.  681);  (1901)  Stull  v.  BtuU,  1  Unof. 
399  (96  N.  W.  193);  (1902)  Columbus  State 
Bank  v.  CarHg,  3  Unof.  692  (92  N.  W.  324); 
(1902)  Beer  v.  Dalton,  3  Unof.  694  (92  N, 
W.  593);  (1903)  Qatzemeyer  v.  Peterson,  68 
Neb.  832  (94  N.  W.  974);  (1903)  Kielbeck 
V.  Chicago,  B.  d  Q.  R.  Co^  70  Neb.  571  (97 
N.  W.  750);  (1903)  U.  P.  Steam  Baking  Co. 
V.  Omaha  St.  R.  Co.,  4  Unof.  396  (94  N.  W. 
533);  (1903)  City  of  South  Omaha  v.  Fen- 
nel!, 4  Unof.  427  (94  N.  W.  632);  (1903) 
American  Order  of  Protection  v.  Stanley.  5 
Vnot.  132  (97  N.  W.  467);  (1904)  Henry  v. 
Dustell  71  Neb.  691  (99  N.  W.  484). 

2004.  (1901.)  Where.  In  an  action  for 
damages,  under  the  undisputed  facts,  a  ver- 
dict for  a  less  amount  than  that  actually 
found  would  be  unwarranted,  error  In  the 
Instructions  relative  to  the  assessment  of 
damages,  as  to  the  defendant,  is  error  with- 
out prejudice.  Chicago,  R.  I.  d  P.  B.  Co.  v. 
Sizer,  1  Unof.  32  (96  N.  W.  498). 

2005.  (1901.)  Where  the  evidence  Is  un- 
disputed on  a  given  point,  a  finding  thereon 
in  accordance  with  such  evidence  will  not 
be  disturbed  because  of  any  error  In  the  giv- 
ing or  refusing  to  give  Instructions  on  such 
point.  Standard  Oil  Co.  v.  Ooodman  Drug 
Co.,  1  Unof.  448  (95  N.  W.  667). 

2006.  (1902.)  Where,  from  the  nature  of 
the  verdict,  it  Is  apparent  that  the  jury 
found  there  was  no  breach  of  contract,  what- 
ever error  there  may  be  in  an  Instruction 
as  to  the  measure  of  damages  for  a  breach 
of  such  contract,  Is  error  without  prejudice, 
as  to  tbe  party  claiming  such  damages.  Lo- 
max  V.  Holbine.  65  Neb.  270  (90  N.  W.  1122). 

2007.  (1902.)  Where  an  Instruction  as- 
sumes to  define  the  whole  law  of  the  case, 
and  omits  a  material  element  from  the 
definition  given,  it  Is  reversible  error,  which 
may  be  relied  upon,  although  no  proper  In- 
struction baa  been  requested  by  the  party 
seeking  to  take  advantage  of  the  defect, 
unless  such  instruction  Is  justified  because 
the  evidence  requires  a  finding  adverse  to 
the  defendant  upon  the  Issue  as  to  such  fact. 
City  of  South  Omaha  v.  Hager,  66  Neb.  803 
(95  N.  W.  13). 
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 Befusal  of  xequesta. 

See,  also,  Trial,  H  597-606. 

2008.  (1880.)  The  refusal  of  the  court 
to  give  the  jury  a  suitable  instruction,  when 
It  is  clear  that  such  refusal  could  not  possi- 
bly have  prejudiced  the  party  tendering  it, 
is  no  cause  for  reversing  the  judgmenL 
Ryan  v.  State  Bank,  10  Neb.  S24  (7  N.  W. 
276);  (1891)  Gamble  v.  Wilson,  38  Neb.  270 
(50  N.  W.  3). 

20C9.  (1895.)  The  refusal  to  give  a  cor- 
rect Instruction  relating  solely  to  the  meas- 
ure of  damages  is  not  prejudicial  error, 
where  the  jury  by  a  verdict  for  the  defend- 
ant tias  shown  that  it  was  not  brought  to 
a  consideration  of  the  measure  of  damages. 
Montgomery  v.  Willis,  45  Neb.  434  (63  N.  W. 
794);  (1902)  Oullion  v.  Traver,  64  Neb.  51 
(89  N.  W.  404). 

2010.  (1896.)  It  is  no  sufiiclent  ground 
for  tlie  reversal  of  a  Judgment  that  an  Im- 
material instruction  asked  by  the  plaintiff 
in  error  was  refused.  Newman  v.  Ryne,  48 
Neb.  362  (67  N.  W.  189). 

2011.  (1898.)  A  cause  will  not  be  re- 
versed for  the  refusal  of  a  proper  instruc- 
tion where  an  Instruction  fully  as  favorable 
to  the  complaining  party  covering  the  same 
point  has  been  given  by  the  court  on  Its 
own  motion.  Howard  v.  Board  of  Super- 
visors of  Clay  County,  64  Neb.  443  (74  N.  W. 
953). 

2012.  (1907.)  Error  cannot  be  assigned 
for  the  refusal  of  an  Instruction,  the  sub- 
stance of  which  Is  contained  In  instructions 
given  by  the  court  of  his  own  motion.  Hud 
son  V.  Truman,  78  Neb.  840  (112  N.  W.  325). 

■—Cure  by  other  instruction. 
See,  also.  Trial,  88  607-612,670,671. 

2013.  (1882.)  If  one  of  the  paragraphs 
misstate  the  law  upon  a  material  point,  such 
error  will  not  be  cured  by  another  para- 
graph which  states  the  law  correctly,  be- 
cause the  Jury  would  be  left  In  doubt  as 
to  which  paragraph  was  correct.  Wasson  v. 
Palmer,  13  Neb.  376  (14  N.  W.  171);  (1888) 
Fitzgerald  v.  Meyer,  25  Neb.  77  (41  N.  W. 
123);  (1891)  School  District  v.  Foster.  31 
Neb.  501  (48  N.  W.  267);  (1893)  First  Kat. 
Bank  of  Denver  v.  Lowrey,  36  Neb.  290  (84 
N.  W.  568);  (1895)  Richardson  v.  Halatead. 
44  Neb.  606  (62  N.  W.  1077);  (1895)  Bur- 
lington V.  Baders,  46  Neb.  673  (63  N.  W. 
919);  (1898)  Missouri  P.  R.  Co.  v.  Fox,  56 
Neb.  746  (77  N.  W.  130). 

2014.  (1893.)  Error  in  conflicting  and 
misleading  instructions  is  not  rendered 
harmless  by  the  fact  that  the  general  tenor 
of  the  charge  Is  more  favorable  to  the  de- 


Digitized  by 


$2015 


APPEAL  AND  ERROR. 


t20S5 


feated  party.  Chicago,  B.  Q.  R.  Co.  v. 
inderton.  38  Neb.  112  (56  N.  W.  794); 
(18M)  Caraon  v.  Stevens.  40  Neb.  112  (58 
N.  W.  845  :  42  Am.  St  Rep.  661);  (1901) 
roini  0/  Denver  v.  Meyer*,  63  Neb.  107  (88 
N.  W.  191 ) :  (1901)  Chicago,  B.  rf  0.  R.  Co.  v. 
Jihnston.  1  Unof.  314  (95  N.  W.  614) ;  (1902) 
hr.lyht  V.  Denman.  64  Neb.  814  (90  N.  W. 
S63);  (1903)  Chicago,  R.  I.  A  P.  R.  Co.  v. 
Sparer.  69  Neb.  8  (94  N.  W.  991);  (1903) 
Parkins  V.  Miaaouri  P.  R.  Co.,  4  Unof.  13 
(96  N.  W.  683). 

2015.  (1898.)  If  In  a  paragraph  of  a 
rharge  of  a  court  to  a  jury  there  Is  con- 
tained a  misstatement  or  the  law  upon  a 
material  point  of  the  issue,  the  error  is 
not  cured  by  a  correct  statement  thereof 
in  another  or  other  paragraphs.  Crosby  v. 
Ritchev.  56  Neb.  336  (76  N.  W.  895);  (1899) 
Chiccgo.  B.  d  Q.  R.  Oo.  v.  Oyster,  58  Neb.  1 
(78  N.  W.  369). 

2015a.  (1899.)  An  erroneous  Instruction 
Is  not  cured  by  merely  giving  another  In- 
struction on  the  same  subject  stating  the 
rule  correctly.  WilUama  v.  McConaughey, 
5S  Neb.  656  (79  N.  W.  549). 

2016.  <1899.>  Where  a  court  has  given 
an  Instruction  in  which  there  is  expreesed 
tbe  existence  of  certain  facts,  or  its  opln- 
loD  that  they  do  exist.  In  a  case  wherein 
there  ts  a  conflict  in  the  evidence  relative 
to  said  facts,  the  error  Is  not  cured  by  sub- 
mitting special  Interrogatories  of  Uieir  ea- 
tsbliabment,  or  the  contrary,  and  the  fur- 
ther instruction  that  the  jury  is  not  to  be 
infiuenced  in  the  determination  of  the  spe- 
cial queries  by  the  fact  that  the  court  has 
given  the  former  instruction  which  em- 
bodied Its  opinion  on  the  subject.  Mwton 
V.  Harvey,  57  Neb.  304  (77  N.  W.  808). 

2017.  (1900.)  Instructions  are  to  bo  con- 
aidered  together,  to  the  end  that  they  may 
be  properly  understood,  and  when  so  con- 
sirued,  if.  as  a  whole,  they  fairly  state  the 
law  applicable  to  the  evidence,  error  cannot 
be  predicated  upon  the  giving  of  the  same. 
Hoftme  V.  Ewinfft,  60  Neb.  729  (84  N. 
W.  98). 

2018.  (1902.)  The  giving  of  correct  In- 
structions will  not  cure  the  error  of  one 
whldi  invades  the  province  of  the  Jury 
as  to  determining  the  weight  of  evidence. 
Stow  t>.  Locke,  3  Unof.  176  (91  N.  W.  204). 

2019.  (1902.)  Where  the  correct  amount 
sued  for  is  repeatedly  stated  in  a  lengthy 
set  ol  Instructions,  one  that  the  Jury  should 
under  certain  circumstances  find  for  the 


plaintiff  In  "the  full  amount  sued  for,  to 
wit:  $2,969.20  with  Interest."  etc..  Is  not 
piejudlcial  error,  though  the  full  amount 
sued  for  was  only  11,384.20  and  Interest, 
where  the  verdict  is  expressly  for  the  latter 
amount  and  certain  Igterest  which  Is  ex- 
pressly computed  and  stated  In  the  verdict. 
Doe  V.  United  States  Of  America,  3  Unof. 
405  (91  N.  W.  519). 

■  ■      Cure  by  remittitar. 

2020.  (1901.)  Where  alleged  errors  In 
rulings  at  the  trial  all  go  to  the  amount  of 
certain  damages  assessed,  and  a  remittitur 
of  such  damages  is  required  for  other  rea- 
sons, such  errors  are  no  ground  for  reversal 
of  the  Judgment.  Herpolsheimer  v.  Funke, 
1  Unof.  471  (95  N.  W.  688). 

2021.  (1901.)  Error  In  instructing  the 
Jury  to  include  interest  in  their  verdict, 
there  being  no  prayer  therefor  in  the  peti- 
tion, may  be  cured  by  remittitur.  RatcHngs 
V.  Anheuser-Busch  Brewing  Ass'n,  1  Unof. 
656  (96  N.  W.  792). 

Submission  of  issues  or  questions  to  Jury. 

2022.  (1897.)  Where  an  answer  to  a 
question  for  a  special  finding  would  be  Im- 
material, It  Is  not  prejudicial  error  to  ren- 
der Judgment  on  the  general  verdict  without 
first  requiring  a  special  finding  in  answer 
to  the  question.  Doane  v.  Smith  Bros.  Loan 
«e  Trust  Co.,  51  Neb.  280  (70  N.  W.  909). 

Klscondnct  of  counsel. 

2023.  (1891.)  To  authorize  the  appellate 
court  to  set  aside  a  verdict  and  grant  n 
new  trial  on  account  of  statements  made 
In  summing  up  by  counsel  for  the  prevailing 
party,  or  the  refusal  of  the  court  to  strike 
out  such  statements  and  Instruct  oounsel 
not  to  repeat  them,  the  statements  must 
hsve  been  of  such  a  character  as  may  rea- 
sonably be  supposed  to  bare  Influenced  the 
jury.  Daly  v.  Melendy.  32  Neb.  852  (49  N. 
W.  926). 

2024.  (1897.)  (3eneral]y  a  Judgment  will 
not  be  reversed  for  improper  remarks  of 

counsel,  where  the  jury  Is  directed  to  dis- 
regard the  statements,  and  the  misconduct 
is  not  repeated.  Oolder  v.  Lund,  60  Neb. 
867  (70  N.  W.  379). 

2025.  (1900.)  Where  there  Is  reason  to 
believe  that  the  jury  may  have  been  In- 
fluenced In  any  degree  In  favor  of  the 
prevailing  party  by  the  misconduct  of  his 
counsel  In  arguing  the  cause,  the  ver- 
dict should  be  set  aside,  and  a  new  trial 
awarded;  otherwise,  where  it  Is  not  preju- 
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dfcial.  AahJand  Land  A  Live  Btock  Co.  v. 
May,  69  Neb.  736  (82  N.  W.  10). 

2026.  (1901.)  When  counsel,  in  fhelr 
overzeal  in  tlie  argument  of  a  case  to  a 
jury,  depart  from  tbe  record,  a  sharp  and 
prompt  rebuke  from  the  trial  Judge  will 
ordinarily  cure  the  error.  Brovm  v.  Silver^ 
2  Unof.  164  (96  N.  W.  281). 

Klscondnct  of  court. 

2027.  (1899.)  Error  of  the  trial  Judge 
In  examining  witnesses  and  In  making  re* 
marks  Tield  cured  by  an  admonition  to  the 
Jury  to  disr^rd  such  conduct  Omaha 
Brewing  Asa'n  v.  Bulhiheimer,  68  Neb.  387 
(78  N.  W.  728). 

2028.  (1901.)  Remarks  of  the  trial  Judge 
with  respect  to  an  issue  as  to  vhich  a  ver- 
dict was  directed,  having  no  apparent  con- 
nection with  the  only  issue  left  to  the  jury, 
are  not  ground  for  reversal  of  a  judgment 
Hillebrand  v.  NeUon,  1  Unof.  783  (96  N.  W. 
1068). 

Condnct  and  deUbwationB  of  jnzy. 

2029.  (1895.)  Misconduct  of  a  juror,  not 
prejudicial  to  the  party  complaining,  is 
not  available  error  on  review.  Vaughn  v. 
Critea,  44  Neb.  812  (62  N.  W.  1098). 

2080.  (1899.)  In  an  action  against  ft 
railroad  company  for  wrongfully  causing 
the  death  of  plaintiff's  intestate  misconduct 
of  jurors  In  visiting  and  examining  the 
locality  of  the  accident,  without  permission 
of  the  court  or  knowledge  of  tbe  parties, 
is  not  ground  for  setting  aside  the  verdict, 
where  it  Is  disclosed  that  such  view  did 
not  influence  the  finding.  Chicago,  B.  d  Q. 
R.  Co.  V.  Oyater,  68  Neb.  1  (78  N.  W.  359). 

2031.  (1899.)  That  the  Jury  ignored  ir- 
relevant proof,  held  not  ground  for  revers- 
ing a  judgment  based  on  the  verdict.  Blue 
TaJJey  Lumber  Co.  v.  TTeuman,  68  Neb.  80 
(78  N.  W.  874), 

Verdict 
See,  also,  Trial,  IX. 

Cure  of  excessive  verdict  by  remittitur, 

see  post,  §§  2103-2113. 

2032.  ( 1897.)  When  a  verdict  is  sufficient 
to  authorize  a  Judgment,  and  there  is  no  sub- 
stantial variance  between  it  and  the  Judg- 
ment, the  case  will  not  be  reversed  for  an  in- 
formality in  the  verdict.  Baum  Iron  Co.  v. 
Union  Savings  Bank,  50  Neb.  387  (69  N.  W. 
939). 

2083.  (1898.)  Although  a  verdict  is  ren- 
dered In  plain  disregard  of  Instructions,  the 
Judgment  will  not  be  reversed  where  the 
instriK-ticns  were  erroneous,  and  the  verdict 


the  only  one  which  could  properly  bo  re- 
turned under  the  evidence.  Dem  v.  Kellogg, 
64  Neb.  560  (74  N.  W.  844). 

2034.  (1903.)  Informality  in  a  verdict 
rendered  in  obedience  to  a  peremptory  in- 
struction, is  not  prejudicial  if  the  Judgment 
is  such  as  would  properly  have  been  ren- 
dered if  the  error  had  not  been  committed. 
Heagney  v.  Case  Threshing  Machine  Co.,  4 
Unof.  763  (99  N.  W.  260). 


-Special  findings. 


2035.  (1889.)  When  upon  a  trial  to  a 
Jury  immaterial  or  improper  questions  for 
special  findings  are  submitted  to  a  jury  at 
the  request  of  a  party  afterward  complain- 
ing, and  the  jury  Is  discharged  without 
answering  such  questions,  held  error  with- 
out prejudice.  Missouri  P.  R.  Co.  v.  Tan- 
deventer,  26  Neb.  222  (41  N.  W.  998;  3  L.  R. 
A.  129). 

2036.  (1896  )  A  special  finding,  though 
clearly  unsustained  by  the  evidence,  must 
be  disregarded  when  the  fact  established 
by  it  is  clearly  Irrelevant  to  the  issues  on 
trial.  Citizena  Nat.  Bank  of  Orand  Island 
V.  Wedgwood,  45  Neb.  143  (63  N.  W.  375). 

Judgment 

2037.  (1898.)  On  review  a  judgment 
against  two  defendants,  where  a  several 
Judgment  might  have  been  proper,  may  be 
affirmed  as  to  one  defendant  though  the 
court  had  no  Jurisdiction  of  the  other. 
Bates-Smith  Investment  Co.  v.  Scott,  56 
Neb.  475  (76  N.  W.  1063). 

2038.  (1901.)  Where  the  evidence  sus- 
tains the  findings,  and  the  findings  sustain 
a  formal  judgment  rendered  thereon,  such 
judgment  will  not  be  reversed  because  of 
an  erroneous  conclusion  of  law  deducted 
from  the  findings  of  fact,  such  conclusion 
being  merely  an  expression  of  opinion  by 
the  trial  court  Roaao  v.  Milwaukee  Ear- 
veater  Co.,  2  Unof.  212  (96  N.  W.  213). 

2039.  (1903.)  A  decree  will  not  be  re- 
versed because  it  fails  to  conform  to  evi- 
dence appearing  in  the  record  but  not  ad- 
missible under  tbe  pleadings.  Omaha  Oil 
rf  Paint  Co.  v.  Greater  America  Exposition. 
4  Unof.  275  (93  N.  W.  963). 

 Wrong  reason  for  correct  decision. 


2040.  (1898.)  A  Judgment  should  not  bo 
reversed  for  a  correct  ruling,  though  an  er- 
roneous reason  vis  given.  Pease  Piano 
Co.  V.  Cameron,  56  Neb.  561  (76  N.  W. 
1053);  (1900)  State,  ex  rel.  Emerson,  v. 
Dickinson,  59  Neb.  763   (82  N.  W.  16); 
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(1900)  Crawford  Co.  v.  Hathaway,  60  Neb. 
754  (84  N.  W.  271);  (1902)  Kelley  v.  Wehn. 
S3  Neb.  410  (88  N.  W.  682);  (1903)  School 
DUMct  of  Omaha  v.  McDonald,  68  Nob. 
623  (*7  N.  W.  584). 

2041.  (1903.)  rnleas  there  Is  material 
error  1q  the  record  brought  to  the  supreme 
coart  for  review,  the  Judgment  of  the  trial 
court  will  lie  affirmed  r^rdleas  of  the  the- 
ory upon  which  it  was  defended.  Woodmen 
Acciimt  Asm  V.  Hamilton,  70  Neb.  30  (97 
N.  W.  1617). 

2042.  (1907.)  The  action  of  a  trial  court 
Is  withdrawing  a  cause  of  action  from  the 
ooiuldeiatlon  of  the  jury  will  not  be  held 
erroneous  on  account  of  the  reason  given 
tberefor  by  the  court,  if  the  withdrawal  Is 
proper  for  any  reason.  Kohler  v.  Hugh- 
hankM,  79  Neb.  320  (112  N.  W.  577). 
Decision  on  motion  for  new  trial. 

2043.  (1887.)  Where  a  cause  is  tried  to 
a  jury  and  their  verdict  Is  set  aside  and  a 
new  trial  granted,  and  the  second  trial  re- 
flults  In  sttbstantlallr  the  same  verdict,  upon 
which  a  judgment  Is  rendered  by  the  trial 
coart,  and  for  the  reversal  of  which  proceed- 
ings in  error  are  prosecuted  In  the  supreme 
court,  a  petition  In  error  being  also  filed 
ty  defendant  in  error,  by  which  he  seeks  to 
have  judgment  rendered  on  the  first  verdict, 
the  action  of  the  district  court  will  not  be 
distnrbed.  It  being  apparent  that  the  last 
Terdlct  was  sufficient  to  cover  the  damage 
proven  on  either  trial.  Omaha,  N.  d  B.  H. 
K.  Co.  V.  O'Donnell.  22  Neb.  475  (35  N.  W. 
235). 

2044.  (1904.)  Where  a  second  trial  re- 
sults In  the  same  or  a  like  verdict  as  the 
first  one,  error  cannot  be  predicated  on  the 
order  granting  the  new  trial,  because  the 
party  complaining  cannot  be  said  to  have 
been  Injured  thereby.  Kleutsch  v.  Security 
MMiuttl  Life  Ins.  Co.,  72  Neb.  75  (100  N.  W. 
139). 

I.  Error  Waived  in  Appellate  Court 
FaHore  to  appear. 

2045.  (1882.)  Where  the  appellant  tails 
to  appear  and  point  out  any  error  In  the 
Judgment  appealed  from,  and  no  error  Is 
apparent,  the  judgment  will  be  affirmed. 
leecit  V.  Philpon,  12  Neb.  577  (12  N.  W. 
llfi). 

Delay  In  urging  objections. 

2048.  (1882.)  After  a  cause  Is  submit- 
ted to  the  supreme  court  on  the  merits,  it 
is  too  late  to  raise  the  objection  that  tb" 


bill  of  exceptions  was  not  presented  to  the 
adverse  party  for  correction  and  amend- 
ment before  being  signed  by  the  judge. 
Aitkina  v.  Aitkins.  13  Neb.  271  (13  N.  W. 
285). 

2047.  (1902.)  The  objection  that  there 
is  a  defect  of  parties.  In  the  supreme  court, 
must  be  made  before  the  case  is  finally  sub- 
mitted on  Its  merits  or  It  will  be  considered 
waived.  Btanki  v.  Oreater  AmerUsa  SxpO' 
sition,  8  Unof.  666  (92  R  W.  615) 

railure  to  urge  objections  in  brief  or  ar- 
gument 

2048.  (1888.)  An  assignment  of  error 
not  Insisted  on  at  the  argument,  nor  in  the 
brief,  will  not  be  considered.  2*otone  v. 
Sparks,  23  Neb.  142  (36  N.  W.  375);  (1891) 
Sco«  V.  Chope,  33  Neb.  41  (49  N.  W.  940); 

(1894)  mil  V.  Lydick,  40  Neb.  508  (59  N. 
W.  104);  (1894)  Glaze  v.  Parcel,  40  Neb. 
''32  (59  N.  W.  382);  (1894)  Qulick  v.  Webb, 
41  Neb.  706  (60  N.  W.  13;  43  Am.  St  Rep. 
720);  (1894)  Peaks  v.  Ltyd,  42  Neb.  15  (60 
N.  W.  349);  (1894)  Reed  v.  Wood,  42  Neb. 
496  (60  N.  W.  909);  (1895)  Erck  v.  Omaha 
Nat.  Bank,  43  Neb.  613   (62  N.  W.  67); 

(1895)  Burgesa  v.  Burgesa,  44  Neb.  16  (62  N. 
W.  242) ;  (1895)  Madsen  v.  State,  44  Neb.  631 
62  N.  W.  1081) ;  (1896)  Kaufmann  v.  Cooper. 
46  Neb.  644  (65  N.  W.  796):  (1896)  Johnson 
V.  Cfulick,  46  Neb.  817  (66  N.  W.  883;  50 
Am.  St  Rep.  629);  (1896)  City  of  Kearney 
V.  Smith,  47  Neb.  408  (66  N.  W.  538)  ;  (1897) 
Hamer  v.  McFeggan,  51  Neb.  227  (70  N.  W. 
937);  (1897)  Adam^-Bmith  Oo.  v.  Hayioard. 
52  Neb.  79  (71  N.  W.  949);  (1897)  McCord 
V.  Hamel,  52  Neb.  286  (72  N.  W.  220); 
(1898)  Blodgett  v.  McMurtry,  54  Neb.  69  (74 
N.  W.  392):  (1898)  Herzke  v.  Blake.  54  Neb. 
465  (74  N.  W.  959);  (1899)  Humpert  v.  Mc- 
Oavock,  59  Neb.  346  (80  N.  W.  1038) ;  (1900) 
Mandell  v.  Weldin,  59  Neb.  699  (82  N.  W. 
6);  (1901)  Blkhorn  Valley  Bank  v.  MarJey. 
61  Neb.  583  (85  N.  W.  846);  (1901)  Martin 
V.  Kearney  County,  62  Neb.  538  (87  N.  W. 
351);  (1901)  Brown  v.  CoUina,  2  Unof.  149 
(96  N.  W.  173);  (1902)  Moore  v.  Jacoba.  64 
Neb.  72  (89  N.  W.  1134);  (1902)  Mayhew 
V.  Knittle.  64  Neb.  395  (89  N.  W.  1037): 
(1902)  Brown  v.  Houghton,  2  Unof.  425  (89 
N.  W.  251):  (1902)  Western  Union  Tel. 
Co.  V.  Church,  3  Unof.  22  (90  N.  W.  878); 
(1902)  Zimmerman  v.  Kearney  County  Bank. 
3  Unof.  323  (91  N.  W.  497);  (1903)  Ports- 
mouth Savings  Sank  v.  City  of  Omaha.  67 
Neb.  50  (93  N.  W.  231);  (1903)  Bemia  v. 
McOloud,  4  Unof.  729  (96  N.  W.  214);  (1903) 
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Harnett  v.  Holdrege,  5  Unof.  114  (97  N.  W. 
443);  (1904)  iielson  v.  Briibin,  5  Unof.  496 
(98  N.  W.  1057);  (1905)  Sweet  v.  State,  75 
Neb.  263  (106  N.  W.  31). 

2049.  (1890.)  An  assignment  of  error 
based  upon  the  overruling  of  objections  to 
twenty-two  questions,  no  ground  of  objection 
being  suggested  tn  brief  or  argument,  and 
the  errors  not  being  apparent  of  themselves, 
was  overruled  by  the  supreme  court  pro 
forma.  Fitley  v.  Walker,  28  Neb.  606  (  44  N. 
W.  737). 

2050.  (1894.)  Assignments  of  error  not 
speclflcally  called  to  the  attention  of  tho 
court  by  brief  or  argument  will  be  deemed 
waived,  although  a  party  In  his  brief  states 
generally  that  he  does  not  desire  to  waive 
any  assignment.  Bithop  v.  M^dleton,  43 
Neb.  10  (61  N.  W.  129;  26  L.  R.  A.  445). 

2051.  (1902.)  Where  there  are  several 
findings,  made  by  the  trial  court,  which  ap- 
pear to  be  sustained  by  the  evidence,  each 
of  which  will  sustain  the  decree  and  the 
plaintiff  In  error  111  his  brief  and  argument 
in  the  supreme  court  complains  of  but  one 
of  them,  the  decree  will  be  affirmed  without 
passing  upon  the  findings  complained  of. 
Mayhew  v.  Knittle,  64  Neb.  396  (89  N.  W. 
1037). 

2052.  (1903.)  An  appellant  should  pre- 
sent in  his  briefs  all  the  grounds  upon  which 
he  seeks  a  reversal  or  modification  of  the 
decree  appealed  from;  he  will  not  be  per- 
mitted to  seek  a  modification  as  to  matters 
not  challenged  in  his  briefs,  when  defeated 
in  an  attempt  to  secure  reversal  of  the  en- 
tire decree.  Batty  v.  City  of  Haatingt,  69 
Neb.  611  (95  N.  W.  866). 

2052a.  (1907.)  Points  not  presented  In 
the  supreme  court  will  be  deemed  to  be 
waived.  Northwest  Thresher  Co.  v.  Eddu- 
ville  State  Bank,  80  Neb.  377  (114  N.  W. 
291). 

J.  Decisions  of  Intermediate  CoaztB. 
In  general. 

2053.  (1894.)  Where  an  appeal  from  the 
county  board  hag  been  tried  in  the  district 
court  without  pleadings  the  supreme  court 
will  not  examine  the  evidence  on  error  to 
ascertain  what  issues  were  litigated.  Btu- 
kell  V.  Valley  County,  41  Neb.  234  (69  N.  W. 
6?0). 

E.  Subsequent  appeals. 
Opinions  and  decisions  as  res  adjudicata, 
see  Courts,  H  72-114. 
Scope  and  extent  to  review. 

2054.  (1802.)Where  the  Issues  have  been 
fully  presented  In  a  former  case  and  a  de- 


cision had  upon  the  merits,  and  the  cause 
remanded  with  directions  In  what  manner  to 
render  Judgment,  and  there  has  been  a  sub- 
stantial compliance  therewith,  the  Judgment 
will  be  sustained.  Softool  Dietrict  A'd.  6  v. 
School  District  No:  9,  13  Neb.  166  (12  N.  W. 
921). 

2055.  (1901.)  Where  a  decree  In  equity 
is  reversed  and  remanded  for  want  of  suffi- 
cient evidence  and  on  a  second  trial  de  novo 
additional  evidence  is  introduced,  a  second 
appeal  will  be  considered  on  the  record  then 
presented.  Firgt  Ni^.  Bank  of  Sutton  v. 
Grosshane,  61  Neb.  676  (86  N.  W.  542). 

2056.  (1902.)  Where  no  new  question  Is 
presented  on  a  second  appeal,  the  decree  will 
be  affirmed.  Oadaden  v.  Thruah,  63  Neh. 
881  (89  N.  W.  403).  [Reversed  on  addi- 
tional point.   191  U.  S.  451.] 

2057.  (1904.)  Where,  on  a  new  trial  in 
the  district  court,  the  parties  have  Intro- 
duced new  evidence,  together  with  that 
tahen  on  the  former  trial,  the  supreme  oourt 
on  a  second  appeal  will  examine  the  record 
and  evidence  In  order  to  determine  contro- 
verted questions  of  fact.  Hamilton  Nat. 
Bank  V.  American  Loan  d  Tru»t  Co.,  72  Neh 
81  (100  N.  W.  202). 

2068.  (1906.)  Where  a  case  has  been  re- 
versed and  remanded,  with  directions  to  the 
trial  court  to  submit  certain  Issues  to  the 
Jury,  and  the  case  Is  tried  a  second  time 
on  the  same  issues  made  by  the  pleadings 
on  the  first  trial,  the  supreme  court,  on  a 
second  appeal,  will  examine  and  pass  upw 
the  correctness  of  the  Instructions  of  the 
trial  court  in  submitting  to  the  Jury  the  is- 
sues which  the  court  was  directed  to  try 
and  determine,  notwithstanding  a  claim 
made  on  behalf  of  the  defendant  in  error 
that  error  In  such  instruction  Is  without 
prejudice  to  the  plaintiff  in  ^ror  because  of 
a  former  adjudication  of  such  issues  as- 
serted by  the  defendant  in  error.  Morrill  v. 
McNeill,  74  Neb.  291  (104  N.  W.  195). 

2069.  (1906.)  The  supreme  court,  on  a 
second  appeal  of  the  same  case,  will  not  re- 
examine questions  of  law  presented  and  de- 
termined on  the  first  appeal  unless  tbe 
opinion  first  expressed  Is  manifestly  erro- 
neous. Brewster  v,  Meng,  76  Neb.  660  (107 
N.  W.  751). 

Former  decision  as  lav  of  the  case  in 
general. 

2060.  (1886.)  A  previous  ruling  by  the 
appellate  court,  upon  a  point  distinctly 
made,  may  be  only  authority  In  other  caieab 

; 
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to  be  followed  or  affirmed,  or  to  be  modified 
or  overruled,  according  to  Its  intrinsic  mer- 
its, but  in  the, case  la  which  It  Is  made  it 
is  more  than  authority;  it  is  a  final  adjudi- 
cation, from  the  consequences  of  which  the 
court  cannot  dei»art.  nor  the  parties  relieve 
themselTes.  Biatt  v.  Brooks,  17  Neb.  33  (22 
N.  W.  73);  (1885)  0' Donahue  v.  Hendrix, 
17  Neb.  287  (22  N.  W.  548);  (1886)  Leigh- 
ton  V.  Stuart.  19  Neb.  546  (26  N.'w.  198); 
(1886)  yelaon  v.  Bevina,  19  Neb.  715  (28 
K.  W.  331);  (1888)  Chicago,  B.  A  Q.  R.  Co. 
t.  Hull.  24  Neb.  740  (40  N.  W.  280);  (1888) 
OBrien  v.  Oiultn,  24  Neb  569  (39  N.  W. 
«9);  (1897)  Meyer  v.  Shamp,  51  Neb.  424 
(71  N.  W.  57);  (1898)  Omaha  Life  Asa'n  v. 
Kettenbaeh,  55  Neb.  330  (75  N.  W.  827); 
(IWO)  School  Diatrict  v.  Fiske,  61  Neb.  3 
(84  N.  W.  401);  (1903)  Edney  v.  Baum,  70 
Nib.  159  (  97  N.  W.  252);  (1904)  Supreme 
Cwrt  of  Bonor  v.  Tracy,  72  Neb.  742  (101 
N.  W.  1021);  (1905)  Porter  v.  State,  73  Neb. 
792  (103  N.  W.  669)  ;  (1905)  Firs*  Nat.  Bank 
of  PUittamouth  v.  Gibson^  74  Neb.  236  (105 
N.  W.  1081);  (1905)  Lowe  v.  Prospect  Bill 
Cemetery  Ass'n,  75  Neb.  85  (106  N.  W.  429) ; 
(1906)  Topping  v.  Cohn.  77  Neb.  310  (109 
N.  W.  1.51).  [Modified.  City  of  Bastings  v. 
Foiworthy.  45  Neb.  676.] 

2061.  (1SS6.)  Matters  that  have  been 
adjudicated  In  a  former  suit  will  not  be  con- 
ddered  in  a  second  action.  Nelson  v.  Bev- 
txi,  19  Neb.  715  (28  N.  W.  331). 

2062.  (1889.)  A  Judgment  or  ruling  of 
the  supreme  court  In  a  case  or  point  dis- 
tlnctl;  and  finally  made  will  be  held  to  be 
the  law  of  the  case  In  which  made  tbrough- 
mit  Its  course  of  litigation;  without  regard 
to  the  number  of  times  it  may  be  brought 
before  the  court,  or  to  the  intrinsic  merits 
of  such  judgment  or  ruling.  Meyer  v. 
SAatip.  26  Neb.  729  (42  N.  W.  757). 

Z063.  (1895.)  Where  a  judgment  has 
been  reversed  on  appeal  and  the  case  re- 
manded generaly  and  the  same  questions 
are  presented  on  retrial,  the  appellate  court 
on  a  second  appeal  may  re-examine  and  re- 
leise  Its  former  rulings.  City  of  Bastings 
v.Foxvorthy.  45  Neb.  676  (63  N.  W.  955;  34 
L  R.  A.  321).  [Modified.  52  Neb.  624;  56 
Keb.  330;  59  Neb.  349.] 

2064.  The  determination  of  questions  prc- 
•rated  to  the  supreme  court,  in  an  appellate 
proceeding,  becomes  the  law  of  the  case,  and. 
ordinarily,  will  not  be  re-examined  when 
the  canse  is  again  brought  up  for  review. 
V-m)  FuUer  V.  Cunninghum,  48  Neb.  857 


(67  N.  W.  879):  (1895)  Ripp  v.  Hale.  45 
Neb.  567  (64  N.  W.  454);  (1896)  Coburn  v. 
Watson,  48  Neb.  257  (67  N.  W.  171);  (1899) 
Richardson  Drug  Co.  v.  Teasdalt,  69  Neb. 
150  (80  N.  W.  488):  (1899)  Wittenberg  v. 
Mollyneaus,  59  Neb.  203  (80  N.  W.  824); 

(1899)  Borne  Fire  Ins.  Co.  v.  Johansen.  59 
Neb.  343  (80  N.  W.  1047);  (1899)  Hayden 
V.  Frederickson,  59  Neb.  141  (80  N.  W.  494) ; 

(1900)  Leavitt  v.  Bell.  59  Neb.  595  (81  N. 
W.  614);  (1900)  Motley  v.  Motley.  60  Neb. 
593  (83  N.  W.  830):  (1900)  Nebraska  Sav- 
ings d  Exchange  Bank  v.  Brewster,  59  Neb. 
635  (81  N.  W.  441);  (1900)  Todd  v.  Bough- 
ten,  59  Neb.  538  (81  N.  W.  508);  (1900) 
Barker  v.  Wheeler.  60  Neb.  470  (83  N.  W. 
678;  83  Am.  St.  Rep.  541);  (1900)  School 
District  V.  Fiske.  61  Neb.  3  (84  N.  W.  401) ; 

(1901)  Barton  v.  Shull,  62  Neb.  570  (87  N. 
W.  322):  (1901)  City  of  Omaha  t.  Bowman, 
63  Neb.  333  (88  N.  W.  521);  (1901)  Bolt  v. 
Schneider.  61  Neb.  370  (85  N.  W.  280); 
(1901)  Chicago.  B.  d  Q.  R.  Co.  v.  Yost,  61 
Neb.  630  (85  N.  W.  561);  (1902)  Gadsden  v. 
Thrush.  £3  Neb.  881  (89  N.  W.  403);  (1903) 
Connecticut  Trust  d  Safe  Deposit  Co.  v. 
Fletcher.  .5  Unof.  1  (96  N.  W.  988);  (1903) 
IferriK  v.  Van  Camp.  4  Unof.  794  (96  N.  W. 
617);  (1904)  BamiUon  Nat.  Bank  v.  Ameri- 
can Loan  it  Trust  Co..  72  Neb.  81  (100  N. 
W.  202);  (1905)  Ridgley  v.  United  States 
Fidelity  d  Guaranty  Co.,  73  Neb.  874  (103 
N.  W.  669);  (1905)  First  Nat.  Bank  of 
riattsmouth  v.  Gibson,  74  Neb.  236  (105  N. 
W.  1081);  (1905)  New  Omaha  Thomson- 
Houston  Electric  Light  Co.  v.  Rombold.  73 
Neb.  259  (102  N.  W.  475;  106  N.  W.  213). 

2065.  (1899.)  When  the  evidence  is  sub- 
stantially the  same  as  on  a  former  appeal, 
the  welRht  and  effect  to  be  given  such  evi- 
dence must  be  considered  as  foreclosed  by 
the  former  decision  on  that  point.  Mead  v, 
Tmchuck,  57  Neb.  616  (78  N.  W.  262). 

2066.  (1900.)  It  is  not  permissible  for 
ai:  appellate  court,  on  a  subsequent  appeal 
of  a  cause,  to  reconsider  and  correct  an  erro- 
neous decision  made  by  It  In  the  same  case 
on  a  former  appeal.  Wittenberg  v.  Molly- 
neaux.  60  Neb.  583  (83  N.  W.  842). 

2067.  (1901.)  Declsiona  on  review  be- 
come the  law  of  the  case  and  settle  con- 
clusively the  i>oint8  adjudicated.  Anheuser- 
Busch  BrevHng  Ass^n  v.  Bier,  61  Neb.  682 
(85  N.  W.  832). 

2068.  (1901.)  The  decision  of  questions 
presented  to  the  supreme  court  in  reviewing 
the  proceedings  of  the  district  court  be- 
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cornea  the  law  of  the  case  and,  for  the  pur* 
poses  of  the  Utlsatlon,  settles  conclusively 
the  points  adjudicated.  Smith  v.  Neufeld, 
61  Neb.  699  (86  N.  W.  S98). 

2069.  (1905.)  When  a  question  In  con- 
troversy has  been  once  flnally  decided,  it 
becomes  the  law  of  the  case,  and  is  bindiog 

on  the  parties  and  those  claiming  under  or 
through  them  In  all  subsequent  stages  of  the 
litigation.  Lowe  v.  Prospect  Hill  Cemetery 
Ass'n.  75  Neb.  85  (106  N.  W.  429). 

2070.  (1906.)  An  appellate  court,  on  a 
second  appeal  ot  a  case,  will  not  ordinarily 
re-examine  questions  of  law  presented  hy 
the  Srst  appeal,  but  where  the  case  was  on 
the  first  appeal  remanded  generally  for  a 
new  trial  and  the  same  questions  are  pre- 
sented on  the  second  trial,  the  appellate 
court  is  not  bound  to  follow  opinions  on 
questions  of  law  presented  on  the  first  ap- 
peal and  may  reexamine  and  reverse  its 
rulings  on  such  questions,  and  should  do  so 
when  the  opinion'  first  expressed  Is  mani- 
festly incorrect.  Ecctea  v.  WaVker,  76  Neb. 
722  (106  N.  W.  977). 

2071.  (1906.)  The  determination  of  ques- 
tions presented  to  the  supreme  court  In  Its 
review  of  the  proceedings  of  an  inferior 
tribunal  become  the  law  of  the  case,  and  or- 
dinarily will  not  be  re-examined  in  a  subse- 
qufnt  review  of  the  proceedings  of  the  in- 
ferior tribunal  on  a  second  trial  or  hearing 
ot  the  cause.  Hargadine  v.  Omalta  B.  <S  2*. 
R.  Co.,  76  Neb.  729  (107  N.  W.  864). 

2071O.  (1908.)  The  decision  of  the  su- 
preme court  upon  a  former  hearing  of  the 
same  case  Is  controlling  only  as  to  the  actual 
point  then  determined.  achv>anenfeldt  v. 
Chicago.  B.  <£  Q.  B.  Co.,  80  Neb.  790  (116 
N.  W.  285). 

Questions  concluded. 

2072.  (1886.)  The  rule  that  a  previous 
ruling  by  an  appellate  court  upon  a  point 
distinctly  made  Is  a  final  adjudication,  from 
the  consequences  of  which  the  court  cannot 
part  nor  the  parties  relieve  themselves,  is 
applicable  only  to  legal  principles  enun- 
ciated and  rules  laid  down  for  the  govern- 
ment of  the  Inferior  court  upon  the  second 
trial.  It  has  no  reference  to  decisions  on 
questions  of  fact  solely  where  the  evidence 
upon  the  second  trial  is  materially  different 
from  that  on  the  first.  Lane  v.  Starkey,  20 
Neb.  586  (31  N.  W.  238);  (1900)  Missouri  P. 
R.  Co.  V.  Fox.  60  Neb.  531  (83  N.  W.  744); 
(1900)  State,  ex  rel.  Beth  Thomas  Clock  Co., 


V.  County  Commissionert  of  <Uu»  County,  60 
Neb.  666  (83  N.  W.  738). 

2073.  (1899.)  Decision  on  former  appeal 
as  to  ownership  of  property  held  conclusive 
upon  the  parties  and  their  privies.  KUmp 
V.  Klamp,  58  Neh.  748  (79  N.  W.  735). 
•  2074.  (1900.)  A  question  once  decided  by 
the  supreme  court  to  the  trial  of  a  case  will 
be  held  to  be  the  law  of  the  case  during  its 
future  course  of  procedure,  and  will  not  be 
overturned  unless  manifestly  incorrect. 
This  rule  applies,  not  only  to  points  ex- 
pressly decided,  but*  to  all  questions  pre- 
sented In  the  record  and  necessarily  in- 
volved In  the  decision  rendered.  State,  ex 
rel.  Beth  Thomas  Clock  Co.,  v.  County  Com- 
missioners of  Cass  County.  60  Neb.  566  (83 
N.  W.  733);  (1901)  Oldig  v.  Fisk,  1  Unof. 
124  (95  N.  W.  492);  (1903)  Sdney  v.  Baum, 
70  Neb.  159  (97  N.  W.  252).  ■ 

2075.  (1900.)  The  rulings  upon  the  first 
appeal  settle  definitely,  for  the  purposes  of 
litigation,  all  questions  adjudicated;  but 
mere  expressions  of  opinion  respecting  mat- 
iers  not  actually  Involved  in  the  decision 
have  no  binding  force.  Wittenberg  v.  Molly- 
neaux,  60  Neb.  683  (83  N.  W.  842). 

2076.  (1900.)  When  after  a  deed  is  held 
on  appeal  to  be  testamentary  In  character 
and  the  case  remanded,  the  pleadings  are 
amended  and  a  refbrmatlon  of  the  deed 
[>rayed  for,  the  opinion  will  not  be  deemed 
res  adjudicate  as  to  the  alleged  mistake  in 
the  deed.  Ptnkham  v.  Pinkham,  60  Neb.  600 
(83  N.  W.  827). 

2077.  (1901.)  Where  on  review  In  error 
proceeding  in  the  supreme  court  It  is  held 
that  the  evidence  on  the  trial  of  the  ease  Is 
lusufflclent  to  support  an  allegation  in  the 
pleadings,  and  on  retrial  of  the  case  the  evi- 
dence In  support  of  such  allegation  la  sub- 
stantially the  same  as  In  the  first  trial,  the 
former  ruling  will  be  adhered  to  and  fol- 
lowed as  the  law  of  the  case  as  to  the  suffl- 
ciency  of  such  evidence.  Bank  of  Btockham 
V.  Alter,  61  Neb.  359  (85  N.  W.  300). 

2078.  (1901.)  Where  it  has  been  held  od 
OTor  proceedings  in  the  supreme  court  that 
a  petition  states  a  good  cause  of  action,  evi- 
dence sustaining  the  allegations  of  such 
petition  is  sufficient  to  support  a  verdict  and 
ji.dgment  in  favor  of  the  plaintiff.  Citv  of 
Omaha  v.  Bowman,  68  Neb.  883  (88  N.  W. 
621). 

2079.  (1901.)   The  law  of  the  case  is  a 

rule  of  expediency  which  should  not  be 
lightly  disregarded,  but  It  should  be  re- 
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itrlcted  to  such  questions  as  have  been  pre- 
sented to,  and  decided  by,  the  supreme 
eonrt  at  the  former  bearing  of  the  same  case 
and  those  necessarily  involTed  In  such  de- 
cision and  should  not  apply  to  a  mere  ez- 
presslon  of  opinion  In  regard  to  matters  not 
actually  InvolTed  In  the  decision,  nor  should 
it  apply  to  questions  referred  to  by  intima- 
tion only  and  not  determined.  First  Nat. 
Bank  of  Hastings  v.  Farmera  d  Merchants 
Bank.  2  Unof.  104  (95  N.  W.  1062). 

2080.  (1902.)  The  rule  that  a  decision 
of  this  court  is  the  law  of  the  case,  not  only 
as  to  the  points  expressly  considered  In  the 
opinion  but  as  all  matters  necessarily  In- 
voWed  In  the  Judgment  rendered,  has  not 
the  same  application  where  the  evidence  at 
Buccesslve  trials  of  the  same  cause  Is  so 
materially  different  as  to  affect  the  con- 
clusions reached.  State  v.  Paxton,  66  Neb. 
no  (90  N.  W.  983). 

2081.  (1902.)  mere  the  evidence  at  a 
now  trial  Is,  or  may  be  presumed  to  be,  ma- 
terially different  from  that  at  a  trial  already 
reviewed  by  the  supreme  court.  In  a  sub- 
sequent review  It  will  investigate  the  record 
milnfluenced  by  the  former  decision,  except 
so  far  as  questions  of  law  were  there  ad- 
judicated, which  apply  equally  to  the  evi- 
dence at  each  trial  State  v.  Paston,  65 
Neb.  110  (90  N.  W.  983). 

2082.  (1902.)  The  rule  of  the  "law  of 
the  case,"  does  not  apply  to  questions  of 
fact  determined  by  the  anpreme  court  be- 
tween the  same  litigants  in  the  same  cause 
of  action,  when  there  Is  a  material  and  sub- 
stantial change  In  the  testimony  reviewed 
at  the  different  hearings.  Phelps  County 
Fanners  Mutual  Ins.  Co.  v.  Johnston,  66 
Neb.  590  (92  N.  W.  676). 

2083.  (1902.)  As  It  is  the  settled  prac- 
tice of  the  supreme  court  that  a  Judgment 
will  not  be  reversed  for  errors  not  argued 
In  the  briefs  of  counsel,  a  decision  affirming 
a  Judgment  does  not  become  a  precedent  as 
to  any  question  not  argoed  or  expressly  pre- 
sented to  the  court,  and  left  unnoticed  In 
the  opinion,  although  It  might  have  been 
raised,  and,  if  raised,  have  been  decisive  of 
the  case.  Larson  v.  First  Nat.  Bank  of  Pen- 
der. 66  Neb.  595  (92  N.  W.  729). 

2084.  (1902.)  The  rule  that  a  prior  de- 
cision of  the  supreme  court  in  a  given  cause 
ia  the  law  of  the  case  In  all  subsequent  pro- 
ceedings as  to  matters  passed  upon  or  In- 
TOtved  In  the  decision,  does  not  apply  to 
propositions  of  law  upon  which  the  mem- 


bers of  the  court  taking  part  therein  were 
equally  divided.  Baldwin  v.  Burt,  2  Unof. 
377  (96  N.  W.  401). 

2085.  (1902.)  Where  the  defendants  ap- 
peal from  a  decree  In  favor  of  the  plaintiff, 
allowing  an  injunction,  which  Is  contingent 
on  the  doing  of  certain  acts  by  the  plaintiff, 
and  the  decree  Is  affirmed,  such  decree  is 
conclusive  on  the  parties  as  to  all  matters 
thereby  adjudicated,  on  an  api>eal  from  a 
subsequent  order  In  the  same  case.  Com- 
mercial State  Bank  of  Crawford  v,  Ketcham, 
3  Unof.  839  (92  N.  W.  998). 

2086.  (19(^.)  On  an  appeal  In  equity 
the  appellee  is  not  concluded  as  to  any  mat- 
ter directly  Involved  In  the  questions  raised 
by  the  appellant  As  to  matters  not  neces- 
sarily Involved  In  the  appeal  an  appellee 
who  enters  no  cross-appeal  should  be  held 
concluded.  Clark  v.  County  of  JJancaster, 
69  Neb.  717  (96  N.  W.  593). 

2087.  (1906.)  The  decision  of  A  law 
question  by  the  supreme  court  upon  the  first 
appeal  of  a  cause  will  ordinarily  be  adhered 
to  upon  a  second  appeal  as  the  law  of  the 
case.  No  exception  to  this  rule  will  be  made 
when  the  question  so  determined  Is  one  of 
practice,  and  the  parties  have  been  guided 
by  such  decision  In  the  second  trial  of  the 
case.  WiUiams  v.  Miles,  78  Neb.  198  (102 
N.  W.  482;  105  N.  W.  181;  106  N.  W.  769). 

2088.  (1905.)  An  amended  answer,  in 
an  action  to  recover  for  Injuries  from  an 
electric  light  company  by  a  lineman  who 
alleged  negligence  In  uninsulated  wires,  on 
rehearing  after  a  reversal  wherein  It  Is  ad- 
mitted such  wires  were  not  insulated,  it 
being  denied  In  the  original  answer,  does 
not  put  In  issue  new  facts  so  as  to  over- 
throw the  lav  of  the  case  on  the  former 
hearing.  New  Omaha  Thomson-Houston 
Electric  Light  Co.  v.  RomboJd,  73  Neb.  259 
(102  N.  W.  476;  106  N.  W.  213). 

2089.  (1906.)  Vbere  the  supreme  court 
has  in  a  proper  proceeding  declared  as  a 
matter  of  law  that  a  Judgment  of  the  dis- 
trict court  is  valid  and  cannot  be  collaterally 
attacked,  such  holding  will  ordinarily  be 
treated  as  the  law  of  the  case  In  all  subse- 
quent proceedings  involving  the  determlna-- 
tion  of  that  question.  Parrotte  v.  Dryden, 
73  Neb.  291  (102  N.  W.  610). 

2090.  (1905.)  A  point  necessarily  de- 
termined by  the  supreme  court  upon  appeal 
becomes  the  law  of  the  case,  and,  ordinarily, 
will  not  be  departed  from  In  the  further 
course  of  the  litigation,  nhleas  clearly  wrong, 
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80  that  it  cannot  be  supported  upon  reason 
or  authority.  First  Nat.  Bank  of  Platts- 
mouth  V.  Oibton,  74  Neb.  236  (105  N.  W. 

1081). 

2091.  (1905.)  When  a  petition  Is  held 
by  the  supreme  court  to  state  a  cause  of 
action  as  against  a  general  demurrer,  this 
ruling  becomes  the  law  of  the  case,  and  will 
te  adhered  to  upon  a  second  appeal  if  the 
cause  has  been  tried  in  the  district  court 
without  specific  objection  to  the  suflScIency 
of  the  petition.  First  Nat.  Bank  of  Platts- 
mouth  v'.  aiJ>aon,  74  Neb.  236  (105  N.  W. 
1081). 

XVI.  DETEBUINATION  AND  DISPOSI- 
TION OF  CAUSE. 

Effect  of  reversal  after  writ  of  restitution 
in  forcible  entry  and  detainer,  see  Forci6/e 
Entry  and  Detainer,  §  89. 

Liability  on  supersedeas  bond  In  attach- 
ment, see  Attachment,  §S  364-366. 

A.  Decision  In  General. 
Bemand  without  decision. 

2092.  (1888.)  Where  the  issues,  after 
amendment  and  supplemental  petitions  are 
filed,  are  so  confused  as  to  make  It  uncer- 
tain Just  what  the  Issues  are,  the  case  will 
be  sent  back  to  the  trial  court  with  leave  to 
replead  and  a  new  trial  had  upon  the  merits. 
l:ancaater  County  Bank  v.  Gregory,  24  Neb. 
656  (39  N.  W.  835). 

2093.  (1890.)  When  it  appears  that  all 
the  parties  necessary  to  a  proper  and  com- 
plete determination  of  an  equity  cause  were 
rot  before  the  district  court,  the  supreme 
court  may  remand  the  cause  for  the  purpose 
of  having  such  parties  brought  In.  Smith  v. 
Shaffer,  29  Neb.  656  (45  N.  W.  936). 

Effect  of  lack  of  jurisdiction. 

2094.  (1894.)  Where  the  supreme  court 
has  not  acquired  jurisdiction  of  a  cause,  the 
only  judgment  which  can  be  rendered  Is 

one  dismissing  the  proceeding.  Oarneau  v. 
Omaha  PHnting  Co.,  42  Neb.  847  (61  N.  W. 
100). 

Consolidated  causes. 

2095.  (1894.)  Where  several  cases  with 
d^fFerent  plaintiffs,  presenting  different  states 
of  fact,  wiere,  by  agreement,  tried  together, 
and  by  stipulation  all  the  plaintiffs  joined 
in  one  motion  for  a  new  trial  and  in  one 
petition  in  error,  the  proceedlgs  were  In- 
divisible, and  the  judgment  must  be  af- 
firmed as  to  all  if  free  from  error  as  to  one. 
fmaha  Fair  &  Exposition  Ass'n  v.  Missouri 
P.  R.  Co.,  42  Neb.  103  (60  N.  W.  330). 


Scope  of  decision. 

2096.  (1901.)  A  decision  of  the  supreme 
court  holding  that  a  petition  states  a  cause 
of  action  is  an  adjudication  that,  the  facts 
pleaded  will,  if  admitted  or  proved,  entitle 
the  plaintiff  to  the  relief  demanded.  Smith 
V.  Neufetd,  61  Neb.  699  (85  N.  W.  898). 

Scope  and  extent  of  relief. 

2097.  (1906.)  In  case  issues  of  fact,  nec- 
essary to  the  determination  of  a  cause,  are 
not  passed  upon  by  the  court  below,  but  ih? 
testimony  thereon  Is  full  and  convincing,  the 
supreme  court  will  find  the  facts  and 
direct  such  decree  as  its  determinatloa 
thereof  may  require.  Sanely  v.  Crapenhcft. 
1  Unof.  8  (96  N.  W.  352). 

2098.  (1904.)  The  supreme  court  has 
power  to  make  such  orders  and  disposition 
of  a  cause  before  it  as  will  render  a  judg- 
ment effective.  McCormick  v.  State,  71  Neb. 
505  (99  N.  W.  237). 

—  Persons  entitled. 

2099.  (1886.)  An  appellee  who  has  taken 
no  steps  to  have  a  decree  reviewed  will  not 
on  the  affirmance  of  the  Judgment  in  the 
supreme  court  be  entitled  to  any  greater  re- 
lief than  was  awarded  to  him  in  the  court 
below,  unless  his  rights  are  so  interwoven 
with  those  of  the  appellant  that  the  court  In 
adjudicating  the  appellant's  rights  must  nec- 
epsarily  grant  the  appellee  additional  relief. 
Hamilton  v.  Whitney,  Clark  d  Co.,  19  Neb. 
303  (27  N.  W.  125). 

2100.  (1896.)  On  appeal,  relief  can  only 
be  obtained  by  such  parties  are  are  appel- 
lants. Rogers  v.  Central  Loan  <£  7'ru«(  Co., 
49  Neb.  676  (68  N.  W.  1048). 

B.  Ai&nnanee. 

Error  not  shown. 

2101.  (1896.)  Where  the  bill  of  excep- 
tions has  been  quashed  and  the  petition  in 
error  fails  to  present  a  question  for  review, 
the  judgment  below  may  be  affirmed.  Sicse- 
ney  v.  Hamge,  46  Neb.  919  (66  N.  W.  9). 

Berersal  inefleetnal  or  not  ben^eiaL 

2102.  (1902.)  Where  an  order  appoint- 
ing a  receiver  Is  erroneously  made,  but  is 
not  reviewed  until  the  main  case  In  which 
the  receiver  was  appointed  has  been  heard 
on  appeal  in  the  supreme  court,  and  on  such 
appeal  it  Is  determined  that  the  party  ap- 
plying for  the  receiver  Is  entitled  to  the 
rents  and  profits  of  which  the  receiver  took 
possession,  the  order  will  not  be  reversed  or 
set  aside,  as  such  action  could  not  t)en«>fit 
either  party  to  the  action  and  would  proba- 
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My  result  in  further  litigation  and  coats. 
Sheldon  v.  Parker,  66  Neb.  634  (96  N.  W. 
IblS). 

BemlMlon  of  part  of  recovery. 

2103.  (1882.)  In  a  proceeding  to  reverse 
judgment  of  an  Inferior  court,  where  the 
only  error  Is  that  costs  of  protest  of  note 
on  vhlch  suit  was  brought  were  Included  In 
excess  of  endorsement  on  summons,  and 
suoe  Is  remitted,  judgment  should  be  af- 
Armed  as  to  residue,  but  without  costs.  Mo- 
Kay  V.  Hinman.  13  Neb.  33  (13  N.  "W.  15). 

2104.  (1889.)  The  verdict  of  the  jury 
being  for  too  great  an  amount  In  favor  of 
rhe  defendant  In  error,  he  is  required  to  re- 
mit the  excess  as  a  condition  to  the  affirm- 
ance of  the  Judgment.  Boston  Tea  Co,  v. 
Ervbaker.  26  Neb.  409  (42  N.  W.  399). 

2105.  (1893.)  Where  a  jnry  Includes  in 
a  verdict  for  a  plaintiff  a  sum  for  attorney's 
fees  for  which  defendant  should  not  be  held 
liable,  a  judgment  entered  thereon  will  be 
reversed  upon  review  In  the  supreme  court 
unless  the  plaintiff  files  a  remittitur  for 
said  sum.  Jonea  Nat.  Bank  v.  Price,  37  Neb. 
291  (55  N.  W.  1045). 

2106.  (1894.)  Where  a  verdict  la  too 
large  and  the  amount  of  excess  definitely 
appears  from  the  record  tor  review  In  su- 
preme court,  the  party  In  whose  favor  the 
verdict  was  rendered.  In  absence  of  other 
error,  may  be  permitted  to  remit  the  excess 
and  have  judgment  for  balance  affirmed. 
Omaha  R.  V.  R.  Co.  v.  Ryhurn,  40  Neb. 
87  (88  N.  W.  641);  (1894)  Haas  v.  Bank  of 
Commerce.  41  Neb.  764  (60  N.  W.  85); 
(1895)  Creighton  v.  FwUtyton,  46  Neb.  457 
(64  N.  W.  1103};  (1897)  School  Diatrtct  of 
Beatrice  v.  Thomas,  51  Neb.  740  (71  N.  W. 
731). 

2107.  (1896.)  Where  a  judgment  was 
excessive  to  the  amount  of  eighteen  cents, 
a  remittitur  for  that  sum  wna  required  as 
a  condition  of  affirmance.  Andres  v.  Kridler, 
47  Neb.  58S  (66  N.  W.  649). 

2108.  (1896.)  Where  excess  In  the 
amount  of  recovery  Is  the  only  error  In  a 
record  for  review,  the  judgment  may  be 
affirmed  upon  the  filing  of  a  remittitur  for 
the  proper  sum.  Regier  v.  Shreck.  47  Neb. 
C67  (66  N.  W.  618);  (1904)  Davis  v.  Hall, 
70  Neb.  678  (97  N.  W.  1023). 

2109.  (1897.)  In  an  action  for  liquidated 
damages,  where  the  verdict  Is  excessive,  and 
it  is  evident  that  the  error  in  assessing  the 
damages  arose  from  a  misconception  of  the 


evidence,  which  probably  affected  the  de- 

termlDatioD  of  the  other  issues,  a  new  trial 
will  be  awarded.  Instead  of  permitting  a 
remittitur  of  the  excess.  Lenzen  v.  Miller, 
51  Neb.  855  (71  N.  W.  715). 

2110.  (1897.)  An  excessive  verdict  in  an 
action  ex  contractu  may  be  cured  by  a  re- 
mittitur, it  not  appearing  that  the  verdict 
Is  the  result  of  the  Jury's  passion  or  preju- 
dice. Wainwright  v.  Batterfleld,  62  Neb.  403 
(72  N.  W.  359). 

2111.  (1897. )  The  statute  has  not  changp;! 
the  common  law  rule  that  an  excessive  ver 
diet  might  be  cured  by  a  remittitur,  except 
in  so  far  as  to  entirely  vitiate  such'  a  ver- 
dict, when  It  Is  made  to  appear  that  it  Is 
the  result  of  the  jury's  passion  or  prejudice. 
Wainwr'aht  v.  Batterfleld,  52  Neb.  403  (72 
N.  W.  359). 

2112.  (1900.)  Where  It  appears  that  a 
judgment  la  based  on  a  verdict  which  Is 

excessive,  ^hough  not  given  under  the  in- 
fiuence  of  passFon  or  prejudice.  It  may  be 
permitted  to  stand,  even  In  actions  ex  delicto. 
on  condition  that  the  excess  be  remitted. 
Bee  Punishing  Co,  v.  World  Publishing  Co.. 
59  Neb.  713  (82  N.  W.  28);  (1904)  Chicago 
B.  d  0.  R.  Co.  V.  Krayenbuhl,  70  Neb.  766 
(98  N.  W.  44). 

2113.  (1900.)  The  evidence  as  to  the 
amount  of  attorney's  fees,  lmprop«'Iy  al- 
lowed as  an  element  of  damages  being  with 
out  conflict,  uncontradicted,  and  for  one 

specified  sum,  held,  that  a  remittitur  of  such 
excessive  sum  might  properly  be  allowerl. 
Trester  v.  Pike,  60  Neb.  610  (83  N.  W.  676). 

Beference  to  determine  amount  of 
deduction. 

2114.  (1881.)  In  an  action  of  ejectmen- 
where  the  plaintiff  In  his  reply  pleaded  a 
tender  of  the  amount  paid  by  the  defendant 
for  taxes  due  on  the  premises,  but  the  court 
on  the  trial  excluded  proof  of  the  amount 
held,  that  the  judgment  In  ejectment  beluR 
right,  the  supreme  court,  will  order  a  ref- 
erence to  ascertain  the  amount  due  for  taxes, 
and  require  the  payment  of  the  same  as  a 
condition  of  affirming  the  judgment.  How- 
ard V.  Lamaster,  11  Neh.  582  (10  N.  W.  497). 

2115.  (1888.)  One  A,  being  about  six- 
teen years  of  age,  went  to  reside  with  B, 
hts  brother,  and  to  continue  in  his  service 
until  he  was  twenty-one  years  old,  when  B 
was  to  give  him  a  span  of  horses,  wagon 
and  harness.  A  continued  In  the  service 
of   B    until   about   seven  months  before 
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reaching  his  majority,  when  he  left  his 

service.  In  an  action  by  A  agalost  B  to 
recover  for  the  value  of  his  servlccB,  ver- 
dict having  been  rendered  in  favor  of  A 
for  the  value  of  a  span  of  horses,  harness, 
and  wagon,  held^  that  as  A  had  not  re- 
mained In  the  employment  of  B  until  he 
was  twenty-one  years  of  age,  he  could  not 
recover  the  entire  amount  agreed  upon,  but 
the  matter  being  susceptible  of  compiita- 
tion,  a  reference  would  be  ordered  to  de- 
termine the  amouat  of  deduction  to  be 
made.  Burkholder  v.  Burkholder,  25  Neb. 
270  (41  N.  W.  145). 

C.  Hodiflcation. 
Correction  of  errors. 

2116.  (1889.)  Where  an  action  was 
against  two  or  more  defendants  jointly, 
and  the  verdict  of  the  trial  jury  was  in 
favor  of  the  plaintiff  but  against  one  defend- 
ant only,  and  the  court  by  mistake  or  over- 
sight rendered  Judgment  against  both,  the 
mistake  being  conceded.  In  the  supreme 
court  upon  proceedings  in  error  the  mis- 
take in  the  judgment  will  be  corrected 
without  remanding  the  cause  for  a  new 
trial.  Younpson  v.  Pollock,  25  Neb.  431  (41 
N.  W.  279). 

2117.  (1893.)  In  an  action  by  a  partner 
for  an  accounting,  an  error  In  computation 
In  findings  or  decree,  in  other  respects  cor- 
rect, will  be  corrected  In  the  supreme  court 
upon  appeal.  Gerber  v.  Jonea,  36  Neb.  126 
(64  N.  W.  81). 

2118.  (1S98.)  Judgment  of  afSrmance 
will  be  modifled  so  as  to  correct  an  erro- 
neous computation  of  the  trial  court.  LetcU 

V.  Holdrege,  57  Neb.  219  (77  N.  W.  656). 

Benderlng*  judgment  which  lower  court 
shonld  have  rendered. 

2119.  (1872.)  If  a  new  trial  cannot  be 
awarded,  the  supreme  court  will  render 
such  judgment  as  the  district  court  should 
have  rendered,  and  not  remand  the  cause 
for  judgment.  McCann  v.  McLennan^  Z 
N'eb.  286. 

2120  (1891.)  The  supreme  court,  In 
reviewing  a  ease  on  appeal,  when  the  judg- 
ment of  the  district  court  Is  for  a  less 
sum  than  the  undisputed  evidence  shows 
tbe  successful  party  was  entitled  to,  will 
enter  such  a  judgment  as  under  the  evi- 
dence should  have  been  rendered  In  the 
court  below.  Spmce  v.  Damrow,  32  Neb. 
112  (48  N.  W.  880). 

2121.  (1893.)  Upon  appeal  from  a  de- 
cree the  findings  of  fact  which  are  wholly 


unsustalned  by  the  evidence  will  be  set 

aside,  and  thereupon  such  decree  directed 
or  entered  as  the  facts  proved  clearly  war- 
rant. Furbuth  V.  Barker,  38  Neb.  1  (66 
N.  W.  996). 

2122.  (1900.)  Where  a  decree  brought 
here  for  review  is  found  to  be  erroneously 
computed,  the  mistake  will  be  corrected 
here,  or  the  cause  will  be  remanded  wltn 
directions  to  the  trial  court  to  render  the 
proper  judgment.  Leavitt  v.  Bell,  59  Neb. 
595  (81  N.  W.  614). 

2123.  (1902.)  An  intervener  whose  pe- 
tition does  not  state  facts  sufBcient  to  con- 
stitute a  cause  of  action,  and  who  does  not 
pray  for  any  Judgment  which  the  court 
has  jurisdiction  to  render,  should  be  dis- 
missed from  the  action;  and  if  he  obtains 
a  judgment  with  which  he  Is  not  satisfied, 
and  appeals  therefrom,  the  supreme  court 
will  render  the  judgment  of  dismissal 
which  ought  to  have  been  rendered  below. 
lodence  «.  Peten,  64  Neb.  426.  (89  N.  W. 
1041). 

2124.  (1902.)  In  a  suit  in  equity 
brought  to  the  supreme  court  on  appeal, 
that  court  has  full  power  to  render  such  a 
decree  as  it  shall  find  the  district  court 
ought  to  have  rendered.  Upon  a  settlement 
of  the  matters  In  controversy  by  the  par- 
ties to  such  action,  with  the  consent  of  the 
court,  such  decree  may  be  rendered  as  they 
may  agree  upon.  Riley  Bros.  Co.  v.  Melia, 
3  Unof.  666  (92  N.  W.  913). 

Granting  relief  not  prayed  for  in  lower 
court. 

2125.  (1889.)  A  brought  an  action 
against  B  for  tbe  cancellation  of  certain 
notes  and  to  enjoin  the  transfer  of  the  same 
upon  the  ground  that  they  were  tainted 
with  usury.  On  the  trial  the  court  found 
usury  in  the  contract  and  ordered  the  can- 
cellation of  two  of  said  notes  atid  enjoined 
the  transfer  thereof.  This  decree  was  after- 
wards affirmed  by  the  supreme  court  After- 
wards the  mortgagee  applied  to  the  court 
to  80  modify  the  decree  as  to  require  the 
mor^agor  as  a  condition  of  relief  to  pay 
the  amount  which  was  found  to  be  due. 
Held,  That  as  the  granting  of  such  relief 
had  not  been  sought  in  tbe  original  .action 
and  would  require  a  reconstruction  of  the 
pleadings.  It  would  be  denied.  WilhelntMn 
V.  Bentlev,  27  Neb.  658  (43  N.  W.  397). 

B.  BeireraaL 

Error  as  to  grounds  of  decision. 

2126.  (1898.)  A  judgment  based  on  an 
immatwlal  &et  or  an  erroneonB  oonstmfr 
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tion  of  a  pleadlns  will  be  reversed.  imlesB 
tbe  correctness  of  such  Judgment  is  other- 
vise  affirmatively  shown.  McConniff  v.  Van 
Dutm.  67  Neb.  49.  (77  N.  W.  348). 

£mv  complained  of  hj  both  partiea. 

2127.  (1904.)  Where  Immaterial  evi- 
dence containing  matters  liable  to  mislead 
t  Jury  is  admitted  on  behalf  of  each  party, 
uid  both  bring  error  petitions  into  the  so* 
preme  court,  the  Judgment  must  be 
reversed.  Euhlmtm  v.  Oote,  5  UnofL  302 
m  N.  W.  419). 

Be¥eraal  as  to  one  or  more  oopartleB. 

212S.  (1884.)  In  an  action  against  two 
or  more,  charging  them  Jointly  with  the 
ctHnmlsslorn  of  a  tort  or  wrong,  if  the  evi- 
dence sustains  the  charge  against  one,  but 
not  against  the  other,  the  verdict,  as  against 
Uie  latter,  will,  upon  bis  application,  be  set 
ulde,  and  the  judgment  be  permitted  to 
stand  as  against  the  party  proven  guilty 
of  the  wrong  which  caused  the  damage, 
ffoyrfen  v.  Woods,  16  Neb.  806  (20  N.  W. 
34E). 

2129.  (1889.)  Where  a  Joint  verdict 
has  been  rendered  against  a  principal  and 
bis  agent,  and  the  testimony  falls  to  show 

the  liability  of  such  agent,  the  verdict  may 
b«  set  aside  as  to  him  and  permitted  to 
stand  as  to  the  principal.  Durrell  v.  Hartt 
2S  Neb.  610  (41  N.  W.  661). 

2130.  (1897.)  In  an  appeal,  that  the 
final  adjudication  may  affirm  the  decree  of 
the  trial  court  In  some  particular  or  iMUr- 
ticularg.  as  to  the  rights  of  one  appellant, 
does  not  tiecessltate  the  affirmance  of  the 
decree  as  an  entirety  and  against  all  appel- 
lants. Western  Cornice  d  Mfg.  Works  v, 
Leaveuworth,  52  Neb.  418  (72  N.  W.  692). 

Directing  further  proceedings  in  lower 

court 

2131.  (1894.)  The  plaintiff  below 
brought  the  case  to  the  supreme  court  on 
error,  complaining  of  error  In  the  assess- 
ment of  the  amount  of  recovery.  The  de- 
fendants filed  a  cross-petttlon  In  error, 
aesigning  many  errors.  Tbe  defendants 
havlDg  Joined  In  the  motion  for  a  new 
trial,  and  the  Terdict  being  clearly  right  in 
its  direction  against  one  of  the  defendants, 
the  court  was  precluded  from  examining 
the  questions  sought  to  be  presented  affect- 
ing only  the  rights  of  the  others;  but  the 
plalntlfl  being  entitled  to  a  reversal  of  the 
Judgment  against  that  one  defendant  be- 
caase  of  error  In  the  assessment  of  the 
amount  of  recovery,  the  court  refused  to 


remand  the  case  for  a  reassessment  of  dam- 
ages only  and  awarded  a  new  trial  of  the 
action.  Porter  v.  Sherman  County  Bank~ 
ing  Co.,  40  Neb.  274  (58  N.  W.  721). 

2138.  (1894.)  In  reversing  a  decree  In 
favor  of  plaintiff  in  an  action  to  rescind  a 
contract,  where  It  is  decided  upon  review 
that  plaintiff  is  estopped  to  rescind,  the 
cause  may  be  remanded  with  leave  to  him 
to  amend  his  petition  and  pray  for  dam- 
ages. Foley  V.  Holtry,  41  Neb.  563  (59  N. 
W.  781). 

2133.  (1898.)  Where  there  are  contro- 
Terted  facts  which  should  be  determined  by 
the  trial  court  or  by  a  jury,  the  cause, 
npon  reversal  of  the  Judgment,  should  be 
remanded  for  further  proceedings.  Wide- 
moir  V.  WooUev.  63  Neb.  468  (73  N.  W. 
947). 

2134.  (1899.)  Where  a  plaintiff  has 
mistaken  bis  remedy,  but  is  apparently  en- 
titled to  some  relief,  the  cause  may  be  re- 
manded with  direction  to  the  trial  court  to 
permit  a  reformation  of  the  Issues.  Jlfo«e- 
lev  V.  Chicago,  B  d  Q.  R.  Co.,  67  Neb.  636 
(78  N.  W.  293). 

2135.  (1903.)  In  furtherance  of  Justice, 
where  a  finding  Is  set  aside  on  appeal  and 
the  former  trial  was  unsatisfactory,  instead 
of  entwing  or  directing  a  new  decree,  the 
supreme  court  will  remand  the  case  for 
further  proceedings.  Faulkner  v.  Simms, 
68  Neb.  299  (94  N.  W.  113);  (1903)  McCook 
Irrigation  &  Water  Power  Go.  v.  Crews,  70 
Neb.  109  (96  N.  W.  996). 

2136.  (1904).  It  U  the  duty  of  an  ap- 
pellate court,  upon  reversing  a  judgment 
of  an  Inferior  court,  to  determine  whether 
the  circumstances  and  condition  of  the 
case  require  that  the  litigation  shall  be 
ended,  or  the  case 'shall  be  remanded  for 
another  trial,  with  directions  as  to  the  fur- 
ther proceedings  to  be  taken,  or  shall  be 
remanded  for  the  exercise  of  the  discretion 
of  the  lower  court.  Oadsden  v.  Thrush,  72 
Neb.  1.  (99  N.  W.  836). 

2137.  (1906.)  It  is  not  the  practice  of 
the  supreme  court  to  dismiss  a  law  action 
uiton  reversing  a  judgment  of  the  district 
court  for  want  of  evidence  to  sustain  it. 
The  cause  Is  remanded  to  the  district  court 
for  further  proceedings.  Chicago,  St.  P., 
M.  d  0.  R.  Co.  V.  McMmigal,  73  Neb.  585 
(107  N.  W.  243). 

Benderlng  final  Judgment. 

2138.  (1883.)  When  upon  the  trial  of 
a  cause  In  the  nature  of  a  suit  in  equity  in 
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the  dlstrtct  court,  a  judgment  is  rendered 
agaiost  the  plaintiff  in  the  nature  of  a  non- 
suit, and  upon  appeal  to  the  supreme  court 
it  shall  appear  that  the  plaintiff  had 
offered  competent  teetimon^  sufiBclent  to 
entitle  him  to  a  decree  prima  facie,  the  su- 
preme court  will  render  or  order  a  decree 
in  his  favor  accordingly.  Oreat  Western 
Mfg.  Co.  V.  Hunter  Bros.,  15  Neb.  32  (16 
N.  W.  759). 

2139.  (1894.)  Except  where  the  decis- 
ion of  an  appellate  tribunal  neceaeltates  a 
trial  of  an  Issue  for  which  the  constitution 
guarantees  a  trial  by  Jury,  it  rests  In  the 
discretion  of  the  appellate  tribunal,  upon 
the  reversal  of  a  judgment,  to  enter  In  the 
appellate  court  a  proper  Judgment  or  to 
remand  the  case  to  the  court  from  which 
it  was  appealed,  either  with  directions  to 
enter  a  specific  judgment,  for  a  retrial  of 
particular  issues,  or  for  a  new  trial  of  the 
whole  case.  Such  discretion  should  be  ex- 
ercised in  such  manner  as  to  best  and  most 
surely  accomplish  the  ends  of  justice.  For- 
ter  V.  Sherman  County  Banking  Co.,  40 
Neb.  274  (68  N.  W.  721). 

2140.  (1901.)  An  opinion  filed  on  ap- 
peal on  consideration  of  a  motion,  having 
fully  disposed  of  the  merits  of  the  contro- 
versy, and  determined  the  final  judgment 
to  be  rendered,  the  flnal  judgment,  already 
determined,  will  be  entered.  Armatronff  v. 
Mayer,  61  Neb.  355  (86  N.  W.  489). 

2141.  (1901.)  Oh  reversing  a  cause,  It 
is  within  the  discretion  of  the  appellate 
court  to  either  render  such  judgment  as 
should  have  been  rendered  by  the  lower 
court,  or  to  remand  the  cause  for  a  new 
trial,  or  wlUi  hutructlons  to  enter  judg- 
ment without  a  second  trial.  Chicago,  B 
d  Q.  R,  Co.  V,  Tost,  61  Neb.  630  (85  N.  W. 
561). 

Reinstatement  of  former  verdict. 

2142.  (1898.)  When  a  verdict  In  favor 
of  one  party  is  set  aside  by  the  district 
court  In  the  exercise  of  a  sound  legal  dis- 
cretion, and  a  second  trial  results  in  favor 
of  the  other  party,  the  first  verdict  will  not 
be  reinstated  upon  a  reversal  by  the  su- 
preme court  of  a  judgment  based  on  the 
second  verdict.  Zobel  v.  Bauersachs,  65 
Neb.  20  (75  N.  W.  43). 


case  of  reversal,  where  subsequent  pro- 
ceedings may  have  avoided  the  stipulation 
in  whole  or  in  part  Kendall  v,  Oameati, 
55  Neb.  403  (75  N.  W.  852). 

Scope  and  effect  of  reversaL 

2144.  (1900.)  A  case  which  Is  reversed 
and  remanded  with  directions  to  proceed 
According  to  law  Is  reversed  generally. 
Pinkham  v.  Pinkham,  60  Neb.  600  (83  N. 
W.  837). 

2145.  (1901.)  Where  a  decree  was  ren- 
-dered  denying  one  of  the  litigants  any 
relief  and  taxing  him  with  half  the  costs, 
and  It  was  reversed.  It  also  reversed  the 
decree  as  to  costs.  Olson  v.  Lamb,  61  Neb. 
484  (86  N.  W.  397). 

Sight  of  appellant  to  restitution. 

2146.  (1900.)  When  a  Judgm^t  is  va- 
cated by  appeal,  after  having  been  carried 
Into  execution,  the  appellant  is  entitled  to 
have  restitution.  Jenkins  v.  State,  60  Neb. 
205  (82  N.  W.  622). 

2147.  (1901.)  Where  a  party  has  ob- 
tained property  by  a  Judgment  afterward 
reversed,  restitution  Is  a  matter  of  right 
Horton  V.  State,  ex  rel.  Haj/den,  63  Neb.  34 
(88  N.  W.  146). 

2148.  (1903.)  It  Is  a  general  rule  that, 
"upon  reversal  of  a  judgment  which  has 
been  executed,  it  is  the  duty  of  the  court 
to  compel  restitution,"  but  restitution  is 
not,  In  all  cases,  a  matter  of  absolute  right; 
it  rests  In  the  sound  discretion  of  the 
court.  State,  ex  rel.  Hayden,  v.  Horton,  70 
Neb.  334  (97  N.  W.  434). 

2149.  (1903.)  A  corporation  neglected 
to  issue  stock  to  a  subscriber  therefor  and, 
by  its  proper  officers,  ordered  the  money 
which  had  been  paid  upon  subscription,  re- 
turned to  the  subscriber.  The  subscriber 
procured  a  peremptory  writ  of  mandamus, 
compelling  subordinate  officers  of  the  cor- 
poration to  execute  papers  deemed  neces- 
sary to  secure  a  return  of  the  money.  The 
order  allowing  the  writ  was  afterwards 
reversed.  The  corporation  having  gone 
into  bankruptcy  is  not  entitled  to  an  order 
requiring  Uie  relator  to  return  the  money, 
so  obtained,  to  Uie  trustee  in  bankruptcy. 
State,  ex  rel.  Hayden,  v.  Horton,  70  Neb. 
334  (97  N.  W.  434). 


Stipulation  as  to  disposition  of  case.   Compelling  restitution. 

2143.  (1898.)  The  supreme  court  may  2150.  (1900.)  A  party  who.  after  vaca- 
remand  a  cause  for  further  proceedings  in  tion  of  judgment,  wilfully  falls  to  comply 
disregard  of  a  stipulation  fixing  the  amount  with  a  lawful  order  for  restitution,  may  be 
for  which  judgment  should  be  rendered  in     proceeded  against  as  for  a  criminal  con- 
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tempt  Jenkin*  v.  State,  fiO  Neb.  205  (82 
N.  W.  622). 

nSL  (1900.)  Upon  the  reyeraal  of  a 
judgment  which  has  been  executed  It  la 
the  duty  of  the  court  to  compel  restltutKm. 
Hier  V.  Anhemer-Buach  Brewing  AM'n,  60 
Neb.  320  (83  N.  W,  77). 

2152.  (1901.)  Where  a  party  to  a 
cause  has  obtained  money  or  property 
under  or  by  virtue  of  a  Judgment  which  18 
afterwards  reversed,  the  court  has  power 
to  compel  restitution  by  summary"  proceed- 
ings in  that  cause.  Horton  v.  State,  ex  rel. 
Bajiden,  63  Neb.  34  (88  N.  W.  146). 

2153.  (1901.)  Where  the  record  shows 
that  money  has  been  collected  or  obtained 
under  and  by  virtue  of  the  Judgment  after- 
wards  reversed,  restitution  should  he 
awarded  as  of  course.  Where  such  fact 
does  not  clearly  appear  upon  the  record, 
bat  Is  made  to  appear  aliunde,  the  proper 
procedure  Is  by  order  to  show  cause  why 
restitution  should  not  be  made.  Borton  v. 
State,  ex  rel.  Hayden.  63  Neb.  34  (S8  N.  W. 
146). 

2154.  ( 1903. )  Ordinarily  an  order  of 
ratitutfon  will  not  be  made  against  a  sol- 
vent party  where  the  result  will  be  to  de- 
prive him  of  an  opportunity  to  be  heard  In 
the  courts  of  this  state  as  to  the  merits  (rf 
bis  claim.  Btate^  ex  rel.  Hayden,  v.  Hor- 
ton, 70  Neb.  384  (97  N.  W.  434). 

2155.  (190B.)  In  an  action  to  recover 
money  that  has  been  paid  to  defendant  pur^ 
Euant  to  a  Judgment  in  mandamus  which 
was  afterwards  reversed,  a  petition  which 
alleges  only  the  payment  of  the  money  in 
obedience  to  the  writ,  and  the  subsequent 
reversal  of  the  judgment  in  mandamus, 
without  auctions  of  fact  showing  that 
the  plalnUff  Is  Justly  entitled  to  the  money 
in  controversy,  does  not  state  a  cause  of 
action.  Horton  v.  Hayden,  74  Neb.  339  (104 
N.  W.  757. 

E.  Bendltlon,  Porm  and  Entry  of 
Judgment. 

modification. 

2156.  (1901.)  The  Jurisdiction  of  the 
supreme  court  to  alter  or  modify  its  Judg- 
ments continues  during  the  whole  of  the 
term  at  which  Ita  final  Judgment  1b  ren< 
dered  unless  its  mandate  is  acted  upon  In 
the  district  court.  Horton  v.  State,  ex  rel. 
Hayden.  63  Neb.  34  (88  N.  W.  146). 

2157.  (1903.)  A  formal  Judgment  en- 
tered in  the  supreme  court  upon  an  at- 
tempted voluntary  appearance,  which  gave 


the  supreme  court  no  Jurisdiction,  is  void, 
and  will  be  so  declared,  when,  at  the  same 
term  at  which  the  judgment  was  entered, 
the  facta  are  brought  to  the  knowledge  of 
the  court.  Bitchey  v.  Seeley,  68  Neb.  127 
(97  N.  W.  818). 

F.  Mandate  and  Proceedings  in  Lower 
Court. 

Kandate. 
 NeceMity. 

2158.  (1901.)  When  the  Judgment  of  a 
district  court  is  reversed,  a  mandate  Is  the 
proper  and  legal  mode  of  communicating 
the  Judgment  and  directions  of  the  supreme 
court  to  such  district  court,  Horton  v. 
State,  ex  rel.  Hayden,  63  Neb.  34  (88  N. 
W.  148). 

 Correction  in  lower  court. 

2159.  (1886.)  A  mandate  to  the  dis- 
trict court  is  not  an  adjudication  that  can 
be  corrected  only  by  rehearing;  when  in- 
correct the  district  court  may  and  should 
correct  it  when  the  mistake  is  discovered. 
Merriam.  v.  Gordon,  20  Neb.  405  (30  N.  W. 
410). 

Powers  and  duties  of  lower  court. 
.1  Further  proceedings  in  general. 

2160.  (1899.)  When  a  cause  Is  remanded 
with  directions  as  to  further  proceedings, 
the  court  below  has  no  power  to  do  any- 
thing but  carry  out  the  directions  thus  given 
it.  Farmers  tt  Merchants  Bank  of  Holstein 
V.  €lennan  Nat.  Bank  of  Lincoln,  59  Neb. 
229  (80  N.  W.  820):  (1904)  Story  v.  Rob- 
ertson. 5  Unof,  404  (98  N.  W.  825). 

2161.  (1901.)  In  order  to  prevent  con- 
flict, a  district  court  whose  Judgment  has 
been  reversed  should  defer  action  until  the 
mandate  of  the  supreme  court  Is  before  It, 
although,  where  both  parties  proceed  with- 
out objection,  the  irregularity  in  so  doing 
without  a  mandate  cm  file  may  not  be  taken 
advantage  of  thereafter.  Horton  v.  State, 
ex  rel.  Hayden,  63  Neb.  34  (88  N.  W.  146). 

2162.  (1902.)  Where  upon  appeal  the 
Judgment  of  the  trial  court  is  reversed,  and 
the  cause  remanded  for  further  proceedings, 
the  trial  court  has  authority  to  take  such 
further  action  In  the  Interest  of  Justice  as 
the  law  will  sanction  and  a  sound  discretion 
dictate  or  approve.  State  v.  District  Court 
for  Johnson  County,  2  Unof.  385  (96  N.  W. 
121). 

2163.  (1904.)  Where  Judgment  of  tha 
district  court  in  an  equity  case  is  reversed 
on  appeal  and  remanded  without  direction, 
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the  trial  court  1b  reinvested  with  discretion 
to  proceed,  and  Its  action  will  be  sustained 

unless  there  is  an  abuse  of  discretion. 
Hoagland  v.  Stewart,  71  Neb.  102  (98  N.  W. 
428). 

2164.  (1904.)  The  rule  of  the  supremo 
court  is  that,  when  a  case  Is  reversed  and 
remanded  generally,  the  district  court  Is  to 
exercise  Its  discretion  in  the  further  pro- 
ceedings In  the  cause,  unless  otherwise  spe- 
cially directed  by  this  court.  Oadsden  v. 
Thrush,  72  Neb.  1  (99  N.  W,  835). 

2165.  (1907.)  A  Judgment  was  reversed 
because  of  an  erroneous  conclusion  of  law 
drawn  from  the  facts  found,  and  the  cause 
remanded  without  specific  directions.  After 
it  was  remanded  the  trial  court  overruled 
a  motion  for  judgment  on  the  findings  and 
proceeded  to  try  the  case  de  novo,  and  addi- 
tional testimony  was  adduced  by  either 
party  bearing  on  one  of  the  vital  Issues  in 
the  case.  The  txlal  court,  without  passing 
on  the  evidence  adduced  at  the  second  trial, 
adopted  the  findings  made  at  the  first  trial 
and  entered  a  decree  thereon.  Held,  Error; 
the  court  having  proceeded  to  a  trial  de 
novo  should  have  found  on  the  evidence  ad- 
duced at  such  trial.  Colby  v.  Foxworthy, 
78  Neb.  288  (110  N.  W.  857). 

 Amendmuit  of  pleadings. 

2166.  (1890.)  The  plaintiff,  having  died 
after  the  cause  was  submitted  to  the  court, 
but  before  Judgment,  and  it  being  apparent 
that  the  defendant  had  rights  in  the  prem* 
Ises,  the  cause  Is  remanded  to  the  district 
court,  with  leave  to  the  parties  to  file  sup- 
plemental pleadings  and  take  further  testi- 
mony, and  for  the  court  to  settle  the  ulti- 
mate rights  of  the  parties.  Thompson  v. 
Thompton,  30  Nab.  489  (46  N.  W.  638). 

2167.  (1899.)  Where  a  Judgment  in  an 
equitable  action  is  reversed  and  the  cause 
remanded  for  further  proceedings  not  in- 
consistent with  the  opinion  there  is  no 
strict  and  absolute  right  to  file  new  plead- 
ings in  such  case.  The  matter  is  committed 
to  the  sound  discretion  of  the  court,  and 
its  action  in  the  premises  will  not  be  re- 
versible error  unless  It  amounts  to  an  oh- 
\ious  abuse  of  discretion.  Troup  v.  Bar- 
bach.  57  Neb.  644  (78  N.  W.  286). 

2168.  (1900.)  After  reversal  (or  error 
occurring  subsequent  to  the  trial,  where  the 
finding  or  verdict  is  not  dtsturbea.  it  Is  not 
error,  on  the  cause  being  remanded,  to  re- 
fuse to  permit  amended  pleadings  to  be 
filed.  Missouri,  Kansas  &  Texas  Tntst  Co. 
V.  Clark,  60  Neb.  406  (83  N.  W.  202). 


2169.  (1900.)  Where,  in  an  equitable 
action,  the  decree  of  the  trial  court  Is  ro- 
versed  and  the  case  remanded  generally,  the 
situation  of  the  parties  Is  the  same  as  at 
the  beginning  of  the  trial,  and.  In  the  ex- 
ercise of  a  sound  discretion  vested  io  the 
trial  court,  amendments  of  the  pleadings 
may  be  made,  not  Inconsistent  with  the 
opinion  of  the  appellate  court,  Pinkham  v. 
Pinkham,  60  Neb.  600  (83  N.  W.  837). 

2170.  (1900.)  In  a  controversy  over  the 
title  to  real  estate,  appellants  claimed  as 
heirs,  and  appellee  as  grantee,  under  a  deed 
of  conveyance  from  the  same  party.  On  ap- 
peal to  the  supreme  court,  the  instrument 
under  which  appellee  claimed  was  construed 
to  he  testamentary  In  character,  passing  no 
present  estate.  Held,  After  the  action  was 
remanded  for  further  proceedings,  with  di- 
rections to  proceed  according  to  law,  the 
appellee  might  properly  amend  his  answer 
by  pleading  a  mistake  in  the  drafting  of 
the  Instrument,  tn  that  it  was  stated  "this 
deed  is  to  take  effect  and  be  in  full  force 
from  and  after  my  death,"  when  the  true 
Intention  and  desire  of  the  parties  thereto 
was  to  reserve  to  the  grantor  only  a  life 
estate  In  said  premises,  and  asking  for  a 
reformation  accordingly.  Pinkham  v.  Pink- 
ham, 60  "leb.  600  (83  N.  W.  837). 

2171.  (1904.)  Where  a  cause  is  re- 
manded, on  appeal  a  plaintitt  may  amend 
his  petition  by  alleging  any  facts  that 
would  show  any  lawful  right  he  claims 
touching  the  controversy.  Johnson  v.  8hfr- 
man  County  Irrigation,  Water  Power  d  /si- 
provement  Co.,  71  Neb.  452  (98  N.  W.  1096). 

2172.  (1904.)  When  the  merits  of  a  case 
have  been  decided  by  the  supreme  court 
pursuant  to  the  mandate  of  the  supreme 
court  of  the  United  States,  amendments  of 
the  answer,  by  introducing  new  defenses  In- 
dependent of  the  Issues  upon  which  the  case 
has  been  determined,  will  not  ordinarily  be 
permitted.  It  is  not  necessary  In  this  case 
to  determine  whether  this  court  has  juris- 
diction to  permit  such  amendments.  Oads- 
den V.  Thrush,  72  Neb.  1  (99  N.  W.  835). 

2173.  (1906.)  A  party  cannot  try  his 
case  by  piecemeal;  and  where  a  case  has 
been  tried  and  appealed  to  the  supreme 
court  and  remanded  to  the  district  court, 
with,  directions  to  enter  a  specified  decree, 
the  defendant  will  not  be  allowed  to  amend 
his  answer  by  alleging  facts  which  e:[istpd 
and  of  which  he  had  knowledge  prior  to  the 
tHoI  ''•■'^t  had.  Brewster  v.  Meng,  76  Neb. 
660  (107  N.  W.  751). 
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Campllanoc  with  mandate. 

2174.  (1897.)  When  a  Judgment  of  a 
district  court  la  reTersed  and  the  case  re> 
manded  with  InBtrnettons  to  enter  a  decree 
In  oonfonnity  with  the  opinion,  the  former 
'  decree  Ib  not  In  existence,  and  hence  the 
district  court  must  enter  a  new  decree  and 
cannot  merely  modify  the  former  one. 
Oliver  V.  LanHnff,  61  Neb.  818  (71  N.  W. 
735). 

2I7i.  (1901.)  Where  on  ui  appeal  from 
a  decree  or  flndines  as  to  prlorltlea  of  mort- 
gagees the  cause  Is  remanded  with  speclflc 

instructions  to  ascertain  the  amount  due 
one  claimant  after  deducting  an  ambunt 
paid  to  his  agent,  a  finding  of  such  sum 
and  dismissal  of  the  cause  by  the  trial  court 
was  proper.  HoU  v.  Schneider,  61  Neb.  870 
(85  N.  W.  280). 

2176.  (1901.)  Where  a  finding  In  favor 
of  one  of  the  litigants  does  not  Include  in- 
terest, the  trial  court  does  not,  by  refusing 
to  render  Judgment  for  Interest,  disobey  the 
mandate  of  the  supreme  court  directing  It 
to  render  Judgment  for  the  amount  found 
doe.  Btate,  ex  reh  BulJard,  v.  Norria,  61 
Neb.  461  (85  N.  W.  4S6). 

 Enforcenent  of  eompUanoe  by  man- 
damns. 

2177.  (1900.)  If  the  district  court  mis- 
takes or  misconstrues  the  mandate  of  the 
supreme  court,  its  obedience  may  be  en- 
forced by  mandamus.  State  v.  Omaha  Nat. 
Bank,  60  Neb.  232  (82  N.  W.  850);  (1901) 
State,  ex  rel.  Bullard,  v.  Harris,  61  Neb. 
461  (85  N.  W.  435);  (1902)  State,  ex  rel. 
Barton,  v.  JHckinton,  63  Neb.  869  (89  N.  W. 
431). 

2178.  (1908.)  The  district  court  should 
proceed  In  a  case  as  directed  by  the  man- 
date of  the  supreme  court.  In  an  action  to 
foreclose  a  mortgage,  the  mandate  directed 
the  district  court  to  enter  a  decree  in  favor 
of  the  plaintiff  for  the  amount  due  on  the 
mortgage.  On  the  case  being  remander*. 
certain  parties  claiming  to  have  acquire.! 
an  interest  in  the  mortgaged  premises 
pending  the  appeal  were  allowed  to  inter- 
vene  in  the  case,  and  the  court  refused  to 
enter  a  decree  In  favor  of  the  plaintiff,  as 
directed  by  the  mandate,  until  the  rights 
of  the  interveners  had  been  heard  and  de- 
termined. Held,  That  the  plaintiff  was  en^ 
titled  to  a  mandamus,  commanding  the  dis- 
trict court  to  proceed  in  the  case  as  re- 
quired by  the  mandate  of  the  supreme  court. 
Stole.  &c  rel.  Bradliury,  v.  Thomson,  69  Neb. 
157  (95  N.  W.  47). 

10  2 


New  trlaL 

2179.  (1898.)  Where  a  decree  In  favor 
of  plaintiff  foreclosing  a  mechanic's  lien  la 
levwaed  on  an  appeal  by  defendants,  and 
the  cause  remanded  for  forUier.  proceedings, 
the  Bitnatlon  of  plaintiff  is  the  same  as  if 
his  rights  had  never  been  tried.  Badger 
Lumber  Co.  v.  Holmes,  65  Neb.  473  (76  N. 
W.  174). 

2180.  (1900.)  When  the  reversal  of  a 
Judgment  is  grounded  on  error  In  the  trial 
occurring  anterior  to  the  verdict,  the  ver- 
dict is  nuUlfl&d  and  the  cause,  when  re- 
manded, stands  for  trial  de  novo.  State  v. 
Omaha  Nat.  Bank,  60  Neb.  232  (82  N.  W. 
860). 

2181.  (1900.)  When,  In  an  error  pro- 
ceeding, a  judgment  is  reversed  for  error 
occurring  at  the  trial,  the  cause,  when  re- 
manded, must  necessarily  be  tried  de  notyo. 
Missouri,  Kansas  <G  Texas  Trust  Co.  v. 
Olorfc,  60  Neb.  406  (83  N.  W.  202). 

2182.  (1900.)  A  trial  de  novo  may  be 
had  In  an  equitable  action  where  a  case  has 
been  reversed  and  remanded  generally. 
Pinkham  v.  Pinkham,  60  Neb.  600  (83  N.  V/. 
837). 

Scope  of  Issnea. 

2183.  (1897.)  On  a  former  appeal  of 
this  case  the  supreme  Court  determined  all 
the  issues  involved,  except  the  value  of  a 
certain  block  of  real  estate,  reversed  the  de- 
cree appealed  from  and  remanded  the  case 
with  instructions  to  the  district  court  to 
ascertain  the  value  of  said  block  and  enter 
a  decree  in  conformity  with  the  opinion, 
taxing  all  the  costs  to  the  appellee.  Held. 
That  the  case  was  not  remanded  generally 
for  a  new  trial  of  all  the  Issues  made  by  the 
pleadings  therein,  and  the  district  court  did 
not  err  la  refusing  to  permit  witnesses  to 
be  called  and  examined  as  to  the  value  of 
said  block,  but  might  ascertain  such  vahie 
from  the  evidence  embraced  In  the  bill  of 
exceptions  and  made  a  part  of  the  record  of 
the  case  on  its  first  trial.  Oliver  v.  Lansii^s. 
61  Neb.  818  (71  N.  W.  736). 

2184.  (1899.)  Where  a  decree  In  oqiiitv 
Is  reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with 
the  opinion  filed  by  the  supreme  court,  the 
district  court.  If  consistent  with  such  opin- 
ion, may  permit  a  reformation  of  the  issues 
and  a  trial  de  novo.  Troup  v.  Horbaeh,  57 
Neb.  644  (78  N.  W.  286). 

2185.  (1900.)  When,  in  an  error  pro- 
ceeding, the  Judgment  of  a  trial  court  has 


Digitized  by 


12186 


APPEAL  AND  ERROR. 


1 2195 


been  .reversed,  that  ocnirt  ahould  retrace  Its 
■teps  to  the  point  where  the  first  material 

error  occurred;  from  that  point  the  trial 
should  progress  anew.  Mitsourt,  Kaiua*  A 
Texas  Truat  Oo.  v.  Clark,  60  Neb.  406  (88 
N.  W.  202). 

2186.  (1904.)  Under  the  pracUce  In  the 
federal  oourta,  the  rale  seems  to  be  that, 
when  the  merits  of  the  case  have  been  onoe 
decided  by  the  supreme  court  upon  appeal, 
the  circuit  court  has  no  authority,  without 
express  leave  of  the  supreme  court,  to  per- 
mit new  defenses  on  the  merits  to  be  in- 
troduced by  amendment  to  the  answer. 
Oadaden  v.  Thruth,  72  Neb.  1  (99  N.  W. 
835). 

2187.  (1904.)  The  rule  of  the  supreme 
court  is  that,  when  a  decree  In  equity  Is 
reversed  and  remanded  generally  without 
specific  instructions,  the  lower  court  is  to 
exercise  Its  discretion  In  the  further  dis- 
position of  the  case,  In  accordance  with  the 
Judgment  of  the  supreme  court  and  the  law 
of  the  case  as  expressed  In  the  opiaion. 
ffoaffUmd  V.  Btewart,  71  Neb.  106  (100  N. 
W.  133). 

2188.  (1904.)  Where,  upon  appeal  of  a 
suit  in  eQulty,  the  decree  of  the  trial  court 
in  favor  of  the  plaintiff  Is  reversed  and  the 
cause  remanded  for  further  proceedings 
upon  amended  pleadings,  nothing  has  be- 
come rea  judicata,  or  the  "law  of  the  case" 
binding  on  the  trial  court,  except  that  the 
pleadings  and  evidence  on  the  first  appeal 
did  not  authorize  the  decree.  Johtaon  v. 
Bherman  Cowrtty  Irrigation,  "Water  Power 
A  Imprwement  Co.,  71  Neb.  452  (98  N.  W. 
1096). 

2189.  (1904.)  The  precise  question  de- 
cided by  the  supreme  court  upon  appeal  or 
error  cannot  be  relitlgated  upon  a  retrial  of 
the  same  case  in  the  district  court  iS«- 
preme  Court  of  Honor  v.  Tracy,  72  Neb.  742 
(101  N.  W.  1021);  (1904)  McBHde  V.  Whit- 
aker,  5  Unot  399  (98  N.  W.  847);  (1905) 
Curtis  V.  Zutavern,  73  Neb.  45  (102  N.  W. 
77,  103  N.  W.  432). 

2190.  (1904.)  Where  a  cause  is  re- 
manded wlUi  directions  to  enter  a  par- 
ticular decree  the  correctness  of  the  decis- 
ion of  the  supreme  court  is  not  open  to 
inquiry  In  further  proceedings  in  the  cause 
in  the  district  court.  McBride  v.  Whitaker, 
5  Unof.  399  (98  N.  W.  847). 

2191.  (1907.)  Ordinarily,  where  the 
Judgment  of  a  trial  court  Is  reversed  on 
error  and  the  cause  remanded  without  spe- 
cific directions,  the  trial  court  should  re- 


trace its  steps  to  the  point  where  the  Szst 
material  error  occurred,  and  from  that  point 
the  trial  should  progrees  anew,  unless  from 
the  nature  of  the  error  or  the  connection  In 
which  it  occurred  a  trial  de  novo  is  neces- 
sary to  correct  it  But  the  foregoing  rule  is 
not  Infiexlble,  and  whether  to  proceed  from 
the  point  where  the  first  material  error 
occurred  or  award  a  trial  de  novo  Is  withtn 
the  sound  discretion  of  the  trial  court,  and 
in  the  absence  of  an  abuse  of  such  discre- 
tion Its  decision  will  not  be  disturbed. 
Colby  V.  Foxworthy,  78  Neb.  288  (110  N.  W. 
857). 

2191a,  (1907.)  Where  Uie  supreme  court 
has  determined  the  questions  of  fact  and 

flxed  the  liabilities  of  the  parties  In  a  suit, 
and  remanded  the  case  to  the  district  court, 
with  specific  directions  to  that  court  to  en- 
ter Its  Judgment  in  accordance  with  the 
findings  and  Judgment  of  the  supreme 
court,  as  set  out  in  Its  opinion,  it  is  then 
too  late  to  bring  In  new  parties  or  to  raise 
new  or  different;  Issues.  Ovnd  v.  Ballard. 
80  Neb.  385  (114  N.  W.  420). 

a.  JurisdietloB  and  Proceedings  *  of  Ap- 
pellate Court  After  Bemand. 
Modification  of  judgment. 

2192.  (1900.)  The  Jurisdiction  of  the 
supreme  court  to  alter  or  modify  its  Judg- 
ments continues  during  the  whole  of  the 
term  at  which  its  final  Judgment  la  ren- 
dered, unless  its  mandate  is  acted  upon  In 
the  district  court.  But  when  the  mandate 
of  the  supreme  court,  is  acted  upon  and 
carried  into  effect  by  the  district  court  the 
power  of  the  supreme  court  over  its  Judg- 
ment is  at  an  end.  Horton  v.  State,  e»  rel. 
Hayden,  63  Neb.  34  (88  N.  W.  146). 

ZVn.  LIABILITIES   OK   BONDS  ANB 

xnn>EBTAKiiro8. 

Natnre^  construction  and  validity  of  obli- 
gation. 

2193.  (1883.)  A  supersedeas  bond  is  to 
be  construed  by  the  same  rules  as  other 
written  contracts.  Harbach  v.  MiUer,  14 
Neb.  9  (14  N.  W.  S45). 

2194.  (1895.)  The  liability  of  the  sign- 
ers of  an  appeal  bond,  as  between  them  and 
the  Judgment  creditor,  is  that  of  principal 
debtors.  Flannagan  v.  Cleveland,  44  Neb. 
58  (62  N.  W.  297). 

2195.  (1896.)  Judgment  was  recovered 
before  a  Justice  of  the  peace  against  two 
makers  of  a  promissory  note,  who  Jointly 
appealed  to  the  district  court.  The  under- 
taking of  the  surety  on  an  appeal  bond  was 
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to  pay  anjr  Judgment  rendered  against  the 
s^pellantB.  Held,  That  the  surety  is  liable, 
notwithstanding  ]udgm^t  In  the  appellate 
court  was  only  agiUnst  one  of  the  KppA- 
lants.  Jchnton  v.  Beed,  47  Neb.  322  (66  N. 
ff.  405). 

2195a.  (1901.)  The  provisions  of  a  su- 
persedeas bond  must  be  construed  so  as  not 
to  extCFnd  the  obligation  of  a  surety  to  any 
otlter  person,  to  any  other  subject,  or  to 
anv  other  period  of  time  than  Is  expressed 
or  oecessarlly  inclnded  In  the  terms  of  his 
undertaking;  otherwise  the  contract  la  sub- 
ject to  the  ordinary  mles  of  construction. 
Oriswoia  V.  Hotels,  62  Neb.  888  (87  N.  W. 
1M7). 

2196.  (1903.)  In  an  action  on  a  bond 
executed  after  judgment  and  pending  the 
transfer  of  the  cause  to  the  supreme  court 
by  proceedings  In  error,  conditioned  that 
tlie  obligors  "shall  pay  whatever  Judgment 
may  be  rendered  by  the  court  upon  dis- 
ntlsaal  or  trial  of  said  appeal,"  a  petition, 
which  merely  alleges  that  the  original  judg- 
ment of  the  lower  court  was  affirmed  and 
fs  unpaid.  &ll8  to  state  a  breach  of  the 
bond.  Otrman  Nat.  Bank  of  Beatrice  v. 
Beatrice  Rapid  Traruit  £  Fower  Co.,  69 
Neb.  116  (9S  N.  W.  49). 

2197.  (1904.)  An  appwl  bond  In  an 
action  for  the  foreclosure  of  a  mechanic's 
llai.  in  which  a  personal  Judgment  has 
been  rendered  against  the  obligors,  which 
Is  conditioned  that  the  appellants  will  pay 
all  condemnation  money.  Judgment  and 
costs  which  may  be  found  against  him  or 
them  on  the  final  determination  of  the 
cause  in  the  snpreme  oonrt,  complies  with 
the  first  subdivision  of  section  677  of  the 
code,  is  based  upon  a  sufficient  considera- 
tion, and  is  valid.  Ualoney  v.  Johnaon- 
VcLean  00^  72  Neb.  340  (100  N.  W.  423). 
Insnflldent,  void  or  defective  bond.  ' 

2198.  (1884.)  A  bond  for  an  appeal 
from  an  order  of  the  board  of  county  com- 
miasioners  disallowing  an  account  Is  not 
tnvalld  because  signed  immediately  beneath 
the  penal  portion  of  the  bond.  Gaffe 
Countv  V.  Fulton,  16  Neb.  5  (19  N.  W.  781). 

2199.  (1902. )  An  appeal  undertaking 
given  under  section  1007  of  the  code  of 
civil  procedure  is  valid  and  effective,  al- 
though the  only  surety  by  whom  It  was 
executed  Is  a  non-resident  of  the  county 
in  which  the  action  Is  pending.  Leidigh  v. 
Fribble.  64  Neb.  860  (90  N.  W.  960). 

2200.  (1903.)  A  bond  executed  in  pur- 
nance  of  a  statute  is  not  necessarily  ren- 


dered void  because  the  statute  Is  afterward 
pronounced  unconstitutional.  Stevenson  v. 
Morgan,  67  Neb.  207  (93  N.  W.  180;  108 
Am.  St.  Rep.  629). 

2201.  (1903.)  The  test  of  the  enforce- 
ability of  an  appeal  bond,  executed  under 
an  unconstitutional  statute,  is  whether  a 
consideration  exists  Independent  of  the 
statute;  it  so,  and  the  bond  has  the  other 
essentials  of  a  common-law  contract,  it 
may  be  enforced.  Steventon  v.  Morgan,  67 
Neb.  207  (93  N.  W.  180;  108  Am.  St.  Rep. 
629). 

2202.  (1903.)  The  principal  and  sureties 
upon  an  undertaking  in  an  appeal,  prose- 
cuted, under  a  void  statute,  to  a  court  to 
which  in  fact  no  lawful  appeal  lies,  are 
liable  on  the  Instrument,  If  the  court  with- 
out objection  entertains  the  appeal,  and 
upon  a  retrial  of  the  Issues  renders  a  judg- 
ment adverse  to  the  appellant.  McVey  v. 
Peddie,  69  Neb.  626  (96  N.  W.  166). 

2203.  (1903.)  A  bond,  given  In  an  at- 
tempted appeal  In  an  action  of  forcible 
entry  and  detention,  conditioned  for  the 
payment  of  rent,  is  valid  as  a  contract,  if 
the  obligor  has  by  reason  of  the  bond  re- 
tained possesBltm  of  the  premises,  though 
the  statute  authorizing  such  appeal  is  after- 
wards held  unconstitutional.  United  States 
Fidelity  d  Guaranty  Co,  v.  Ettenheimer,  70 
Neb.  147  (99  N.  W.  662);  (1905)  Escntt  v. 
Michaelson,  73  Neb.  634  (103  N.  W.  300). 

2204.  (1906.)  An  objection  In  an  action 
on  an  appeal  bond  that  it  is  not  a  statutory 
bond  is  unavailing  because  the  obligation 
would  be  good  at  common  law.  Locke  v. 
Show,  76  Neb.  39  (106  N.  W.  1018). 

Dischai^e  of  sureties. 

2206.  (1893.)  A  bank  brou^t  an  ac- 
tion In  a  county  court  on  two  promissory 
notes  held  by  it  as  collateral  security,  and 
recovered  Judgment  thereon  against  the 
maker.  The  defendant  took  an  appeal  to 
the  district  court,  the  usual  statutory  bond 
being  executed.  While  the  cause  was  pend- 
ing In  the  appellate  court  the  indebtedness 
due  the  bank  by  the  pledgor  of  the  notes 
was  paid,  after  which  one  H.,  to  whom  the 
said  notes,  prior  to  the  bringing  of  the  suit, 
had  also  been  pledged  as  collateral  security 
for  a  debt  due  him,  subject  to  the  claim  of 
the  bank,  was  substituted  In  place  of  the 
bank  as  plalntlft,  who  recovered  Judgment 
against  the  maker  of  the  notes.  Held, 
That  the  surety  In  the  appeal  bond  or  un- 
dertaking was  not  released  by  the  substltu- 
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Uon  of  H.  as  plaintiff.  Bowell  v.  A.lma 
Milling  Co.,  36  Neb.  80  (64  N.  W.  126;  38 
Am.  St.  Rep.  694). 

Stipulatlim  for  ludgmeut. 

2206.  (1893.)  By  an  agreement  be- 
iween  the  parties  to  an  appeal  pending  In 
the  district  court,  a  Judgment  was  rendered 
therein  against  the  party  appealing,  vith- 
out  the  knowledge  or  consent  of  the  sure^ 
on  the  appeal  bond.  Held,  In  the  absence 
of  proof  of  fraud  or  collusion  between  the 
principal  and  the  creditor,  that  the  stipula- 
tion for  judgment  did  not  release  the 
surety  from  liability  on  the  appeal  bond. 
Howell  V.  Alma  Milling  Oo^  36  Neb.  80  (64 
N.  W.  126;  38  Am.  St  Rep.  694). 

— ^—  Contlnnanee  of  oaiua. 

2207.  (1893.)  The  mere  continuance  of 
a  cause  In  an  appellate  court  by  stipulation 
of  the  parties,  wthout  the  consent  of  the 
surety  in  the  appeal  bond  will  not  operate 
to  discharge  such  surety.  Howell  v.  Alma 
Milling  Co.,  36  Neb.  80  (64  N.  W.  126;  38 
Am.  St  Rep.  694);  (1896).  Johnton  v.  Beed, 
47  Neb.  322  (66  N.  W.  405). 

 Alteratitm  of  undertaking. 

2208.  (1895.)   Where,  after  an  appeal 

undertaking  had  been  approved  by  the 
justice,  some  of  the  sureties  erased  their 
names  therefrom,  this  did  not  release  them 
from  liability,  and  consequently  did  not 
I'elease  their  co-sureties,  the  obligee  not 
knowing  of  or  consenting  to  the  change. 
The  foct  that  the  Justice  knew  of  the  eras- 
ure was  not  material,  tt  was  beyond  his 
power  after  approving  the  bond  to  deprive 
the  obligee  of  his  security.  Bingham  v. 
Shadle,  45  Neb.  82  (63  N.  W.  143). 

2209.  (1900.)  Where  an  appeal  under- 
taking is  changed  before  its  approval  by 
increasing  the  amount  of  the  penalty  there- 
in, without  the  knowledge  or  consent  of 
the  surety  thereon,  he  Is  released  from  lia- 
bility. If  the  approving  officer  had  notice 
of  such  alteration  before  the  approval. 
Schlageck  v.  Widhalm,  59  Neb.  541  (81  N. 
W.  448). 

 Death  of  principal. 

2210.  (1898.)  The  death  of  the  prin- 
cipal In  a  euperaedeas  bond,  vhlle  the 
cause  Is  pending  in  the  appellate  court, 
does  not  release  the  surety  from  liability, 
nor  is  he  discharged  by  the  failure  to  have 
the  action  revived.  Bell  v.  Walker,  64  Neb. 
222  (74  N.  W.  617). 

2211.  (1898.)    The  liability  of  a  surety 


in  a  supersedeas  bond  Is  not  affected  by  the 
failure  to  present  a  claim  against  the 
estate  of  his  principal.  Bell  v.  Walker,  54 
Neb.  222  (74  N.  W.  617). 

2212.  (1902.)  The  rights  of  a  judgment 
creditor  are  in  nowise  changed  or  modified 
by  reason  of  the  death  of  the  judgment 
debtor  and  the  sureties  on  his  supersedeas 
bond  can  not  escape  the  obligation,  or  de- 
lay Its  enforcement,  because  of '  the  death. 
Palmer  v.  Caywood,  64  Neb.  372  (89  N.  W. 
1034). 

Extent  of  liabiUty. 

2213.  (1906.)  A  surety  on  a  waste  bond 
given  to  supersede  an  order  of  confirmation 
of  a  sale  in  a  foreclosure  proceeding  Is  not 
liable  to  the  mortgagee,  nor  to  the  pur- 
chaser at  the  sale,  for  taxes  assessed 
against  the  property  pending  the  final  cod- 
flrmatloQ  of  the  sale  In  the  supreme  court 
United  Stateg  Fidelity  d  Guaranty  Co.  v. 
Rieck,  76  Neb.  300  (107  N.  W.  389). 

2214.  (1906.)  In  the  absence  of  fraud 
or  mistake,  or  of  some  circumstances  work- 
ing an  estoppel,  a  surety  upon  a  super- 
sedeas bond  can  be  held  only  for  conse- 
quences of  the  proceeding  in  which  the  In- 
strument was  given.  American  Bonding 
Co.  V.  Heye.  76  Neb.  511  (X07  N.  W.  591). 

Accrual  or  release  of  liabiUty. 
 Failure  to  perfect  appeal. 

2215.  (1895.)  The  failure  to  perfect  an 
appeal  operates  as  an  affirmance  of  the 
judgment  as  against  the  signers  of  an  ap- 
peal bond.  Flannagan  v.  Clevelavd,  44  Neb. 
58  (62  N.  W.  297). 

SiBmiBsal  of  appeal. 
Effect  on  liability  on  appeal  bond,  see 
pott,  IS  2033-2039.  ' 

2216.  (1883.)  By  the  dismissal  of  an 
appeal,  either  by  the  court,  or  by  act  of  the 
appellant,  the  appellee  is  the  successful 
party.  Oudtner  v.  Kilpatrick,  14  Neb.  347 
(15  N.  W.  708). 

2217.  ( 1886.)  The  surety  on  a  bond 
given  for  an  appeal  from  a  judgment  of  a 
justice  of  the  peace  is  estopped  to  deny  that 
an  appeal  had  been  taken  In  the  case,  in 
contradiction  of  his  undertaking,  although 
the  same  was  filed  after  the  expiration  of 
the  time  limited  for  that  purpose,  and  the 
appeal  was  dismissed  for  the  reason  that 
the  bond  was  filed  out  of  time.  Adams  v. 
Thompson,  18  Neb.  541  (26  N.  W.  316). 

2218.  (1888.)  Where  an  appeal  by  de- 
fendant In  replevin  was  dismissed  for  tbe 
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reMMi  that  no  Judgment  was  rendered  upon 
tbe  flndlns  that  "the  right  of  propert?  and 
the  possession  of  said  property"  was  In 
plaintiff  no  action  can  he  maintained  <m 
the  appeal  bond,  since,  there  being  no 
jQdgment,  both  the  attempted  appeal,  and 
the  bond  were  void.  Broitnty  v.  Danteta, 
S3  Neb.  162  (36  N.  W.  463). 

2219.  (1894.)  For  the  pnrpose  of  ena- 
bling his  principal  to  prosecute  proceedings 
In  error  in  the  supreme  court  for  the  re- 
reraal  of  a  judgment  rendered  against  him, 
a  surety  executed  a  supersedease  bond,  con- 
ditioned that  he  would  "pay  the  condemnap 
Uon  money  and  costs  in  case  such  Judg- 
ment  should  he  affirmed  In  whole  or  In 
part"  Tbe  surety's  principal  neglected  for 
more  than  one  year  after  the  rendition  of 
the  Judgment  to  institute  any  proceedings 
whatever  in  the  supreme  court  for  its  re- 
versal. Beta,  That  such  follure  operated 
as  an  affirmance  of  the  Judgment.  Dunter- 
man  v.  Storey.  40  Neb.  447  (58  N.  W.  949). 

2220.  (1898.)  The  dismissal  of  a  peti- 
tion in  error  from  an  appellate  court,  with- 
out an  examination  of  the  merits  of  the  as- 
Btgnments,  operates  as  an  affirmance  of  the 
Judgment  sought  to  be  reviewed.  Sell  v. 
Walker,  64  Neb.  222  (74  N.  W.  617). 

2221.  (1902.)  A  party  who  obtains  a 
diamUsat  of  an  appeal  on  the  ground  that 
his  adversary  failed  to  comply  with  sat 
order  requiring  him  to  furnish  a  resident 
surety  on  an  appeal  undertaking  is  not, 
In  an  action  upon  such  undertaking,  es- 
topped from  asserting  that  the  bond  Is 
ralid  and  binding  upon  the  non-reeldent 
surety  by  whom  it  was  executed.  Letdigh 
V.  PHWe,  64  Neb.  860  (90  N.  W.  960). 

2222.  (1903.)  Where  appellee  procured 
a  dismissal  of  the  appeal  on  the  ground  that 
tbe  undertaking  warf  void,  he  is  estopped 
to  afterwards  maintain  a  suit  on  such  un- 
dertaking. United  States  Fidelity  d  Ouar- 
mty  Co.  V.  Ettenheimer,  70  Neb.  144  (97 
N.  W.  827;  113  Am.  St  Hep.  783). 

Actions. 

 Bight  of  action. 

2223.  (1898.)  A  party  who.  upon  a  con* 
fideratlon  acknowledged  therein,  had  causea 
to  be  prepared  and  had  subscribed  a  written 
iostrument  assigning  all  his  interest  In  a 
Judgment  which  he  held  and  which  had 
been  i^pealed  from,  and  had  caused  such 
udgnment  to  be  filed  In  the  action  wherein 
the  vpeal  had  been  taken,  cannot  be  heard 
to  urge  in  argument,  to  sustain  his  own 
Tight  of  recovery  on  the  appeal  bond  In 


another  action,  that  the  assignment  was 
Incomplete  for  the  reason  that,  affirma- 
tively, no  acceptance  by  the  assignee  of  the 
assignment  had  been  proven.  Orum  v. 
Stanley,  55  Neb.  351  (76  N.  W.  861). 

2224.  (1904.)  The  "condenuutlcm 
money"  mentioned  In  the  conditions  of  a 
bond  given  utider  the  first  subdivision  of 
section  677  of  the  code  Is  "found  agai  .di 
the  defendant"  when  the  Judgment  of  tbe 
district  court  appealed  from  Is  affirmed  by 
the  supreme  court.  Jlfaloney  v.  Johntotir 
McLean  Co.,  72  Neb.  340  (100  N.  W.  428). 
 Conditions  precedent. 

2225.  (1895.)  The  fact  that  the  Judg- 
ment debtor  has  property  out  of  which  the 
Judgment  could  be  satisfied  is  no  defense 
in  an  action  against  the  signer  of  an  appeal 
bond.  Flannagan  v.  Cleveland,  44  Neb.  58 
(b  N.  W,  297). 

2226.  (1895.)  The  Issuing  of  an  execu- 
tion and  its  return  unsatisfied  is  not  a  con- 
dition precedent  ta  the  right  of  a  Judgment 
creditor  to  maintain  an  action  agalnat  the 
signer  of  an  appeal  undertaking  executed 
to  enable  the  JudgmEmt  debtor  to  appeal. 
Flannagan  v.  Cleveland,  44  Neb.  58  (62  N. 
W.  297);  (1896)  Johnson  v.  Reed,  47  Neb. 
322  (66  N.  W.  405);  (1899)  Ayres  v.  Dug- 
gan,  57  Neb.  750  (78  N.  W.  296);  (1902) 
Palmer  v.  Caywood,  64  Neb.  372  (89  N.  W. 
1034). 

2227.  (1895.)  The  provslous  of  section 
511  of  the  code  of  civil  procedure  are  not 
applicable  to  a  Judgment  rendered  against 
the  signers  of  an  undertaking  on  appeal. 
Flannagan  v.  Cleveland,  44  Neb.  68  (62  N. 
W.  297). 

2228.  (1902.)  Where  the  Judgment 
debtor  has  died  pending  review,  the  Judg- 
ment creditor  can  not  be  required  to  look 
to  the  estate  of  the  deceased,  although 
solvent,  for  satisfaction  of  the  Judgment, 
before  maintaining  a  suit  on  the  super- 
sedeas bond.  Palmer  v.  Caiytoood,  64  Neb. 
372  (89  N.  W.  1034). 

2229.  (1902.)  It  Is  not  required  that 
the  Judgment  creditor  shall,  on  affirmance 
of  the  Judgment,  exhaust  the  property  of 
the  Judgment  debtor,  before  bringing  suit 
on  the  bond  given  to  operate  as  a  super- 
sedeas pending  the  review  of  the  proceed- 
ings resulting  In  the  Judgment  by  the  ap- 
pellate court.  Palmer  v.  Canioood,  64  Neb- 
372  (89  N.  W.  1034). 

.    I  Def enw. 

2230.  The  signers  of  an  undertaking  in 
appeal  are  estopped  In  a  suit  upon  such 
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undertaking  from  making  the  detecnse  that 
no  appeal  was  in  fact  perfected.  (1883) 
Gudtner  v.  Kilpatrick,  14  Neb.  347  (15  N. 
W.  708);  (1886)  Adams  v.  TAompaon,  18 
Neb.  541  (26  N.  W.  316);  (1894)  Dunter- 
man  v.  Btorey,  40  Neb.  447  (68  N.  W.  949); 
(1895)  Flannagan  v.  Oiciwtend,  44  Neb.  68 
(62  N.  W.  297). 

2231.    (1901.)    A  obtained  Judgment  In 
the  district  court  against  B,  a  corporation, 
upon  which  execution  issued  and  was  re- 
turned unsatisfied;  subsequently.  B  brought 
the  case  to  the  supreme  court  on  error 
and  filed  a  supersedeas  bond  In  the  dis- 
trict court,  which  was  duly  approved;  aftei^ 
wards,  on  A's  moUon,  the  district  court 
made  an  order  requiring  addlUaual  sure- 
ties on  the  supersedeas  bond,  and  providing 
that  on  failure  of  B  to  comply  with  such 
order  within  ten  days,  the  supersedeas  bond 
should  be  stricken  from  the  files  apd  exe- 
cution issue  on  the  judgment;  the  order 
was  not  complied  with,  and,  while  the 
proceedings  In  error  were  still  pending.  A 
brought  an  action  to  enforce  the  Judgment 
against  the  stockholders  of  B  to  the  ex- 
tent of  their  unpaid  stock  subscriptions 
which  was  atlll  pending  at  the  time  of 
the  trial  of  the  present  case;  the  Judgment 
of  the  district  court  was  afterward  affirmed. 
In  an  action  against  the  surety  on  the 
supersedeas  bond,  the  foregoing  facts  Mid 
not  to  constitute  a  defense.   English  v. 
Smith,  1  Unof.  670  (96  N.  W.  60). 

22Z2.  (1906.)  One  who  executes  a  bond 
under  circumstances  that  would  estop  him 
to  assert  its  invalidity  for  want  of  consid- 
eration, cannot,  in  an  action  upon  the  bond, 
avoid  liability  on  the  ground  that  the 
plaintiff  Is  estopped  to  assert  that  there 
was  any  consideration  for  the  bond.  Locke 
V,  Bkow,  76  Neb.  89  (106  N.  W.  1018). 

 Parties. 

2233.  (1903.)  Under  the  provlsionB  of 
secUon  29  of  the  code  of  dvil  procedure, 
a  joint  obligee  in  an  i^^eal  bond  may  main- 
tain an  action  thereon  in  his  own  name 
without  joining  the  other  joint  obligee, 
imly  where  he  alleges  and  proves  that  he 
has  purchased  the  interest  of  his  Joint 
obligee,  is  the  owner  of  the  bond,  and  the 
real  party  In  interest  therein.  Barker  v. 
Burbank,  68  Neb.  86  (98  N.  W.  949). 

■  -  -"  Pleading. 

2234.  (1893.)    tn  an  action  on  an  ap- 
peal bond,  given  by  a  defemdant  in  replevin 
the  petition,  held  to  state  a  cause  of  action. 
Shoning  v.  OoBurn,  36  Neb.  76  (64  N.  W. 
84). 
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2234a.  (1898.)  In  an  action  on  a  super- 
sedeas bond.  AeJd  unnecessary  to  allege  tbe 
issue  and  return  of  an  execution  nulla 
bona.  Cortelyou  v.  McCarthy,  53  Neb.  479 
(73  N.  W.  921). 

2234&.  (1898.)  PeUtlon  heM  to  atate  a 
cause  of  action  on  a  sueprsedeas  bond. 
Cortelyou  t).  UcCarthv,  58  N*.  479  (78  N. 
W.  921). 

2235.  (1906.)  A  petition  declaring  cm 
an  appeal  bond,  which  contains  no  allega- 
tion showing  a  breach  of  Its  conditions,  is 
subject  to  demurrer.  Moriarty  v.  CocAran, 
75  Neb.  835  (106  N.  W.  1011). 

2236.  (1906.)  lu  an  action  for  the 
breach  of  the  conditions  of  a  bond,  one  of 
which  was  that  the  defendant  would  satisfy 
the  judgment,  if  Judgment  be  rendered 
against  him  on  appeal,  the  petition  is  not 
open  to  demurrer  because  It  does  not  show 
the  breach  of  another  condition  actionable 
Independently  of  the  liability  to  satisfy  or 
perform  the  Judgment  Locke  v.  Skoic,  76 
Neb.  39  (106  N.  W.  1018). 

 Limitations. 

2237.  (1902.)  An  action  on  an  appeal 
bond  Is  governed  exclusively  by  section  14 
of  the  code  and  not  barred  until  after  ten 
years.  Crum  v.  Johnson,  8  Unof.  826  (9* 
N.  W.  1054), 

—  Amount  of  recovery. 

2238.  (1895.)  The  measure  of  damage 
recoverable  by  a  Judgment  creditor  In  an 
action  on  appeal  bond  is  the  amount  due  on 
the  judgment  Fkmnagan  v.  Clevelaudt  44 
Neb.  68  (62  N.  W.  297). 

2239.  (1901.)  A  supersedeas  bond  con- 
ditioned that  appellants  "shall  prosecute 
such  appeal  without  delay,  and  will  abide 
and  perform  the  Judgment  or  decree  rend- 
ered, or  final  order  which  shall  be  made 
by  the  supreme  court  in  the  cause,"  was 
given  to  supersede  a  decree  canceling  a 
conveyance  and  quieting  tiUe  only,  which 
was  affirmed  by  the  supreme  court.  Held, 
That  in  an  action  on  the  bond,  rents  and 
profits  accruing  pendente  lite  could  not  be 
recovered.  OriswoJd  V.  Haeels,  62  Neb.  88S 
(87  N.  W.  1047). 

-  ■  ■'-  ■  Judgment. 

2239a.  (1896.)  In  an  action  on  a  super- 
sedeas bond,  a  judgment  tor  the  plaintiff 
should,  under  section  511  of  the  code  of 
civil  procedure,  state  which  defendant  is 
the  principal  debtor  and  which  axe  son- 
ties.  Van  Etten  «.  Kosten,  48  Neb.  15? 
(66  N.  W.  1106). 
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APPEARANCE 
ANALYSIS. 

Definition,  S  1. 

Sight  to  appear,  ${  3-6. 

Authority  of  enterinf?  appearance  for  anothor. 

In  general,  H  6,  7. 

 Anthorlty  of  attorney,  H  8-16. 

Proceedings  constituting  appearance. 

 Oeneral  or  special  appearance,  {{  17-88. 

'         Presence  in  conrt  room,  I  S4. 
——Attendance  as  witness,  $25. 

 Objection  to  jurisdiction,  |i  26-88. 

 Motion  to  dismiss,  S  28o. 

 Motf  on  for  security  for  costs,  H  89. 

-  ■  Motion  to  set  aside  summons,  Judgment,  or  orders,  It  30-36. 
— —  Motion  for  continuance  or  change  of  T^ue,  {|  37,  88. 

Quashing  attachment  or  garnishment,  1139,  40. 
 Confessing  judgment,  ||41,  48. 

 Objection  to  confirmation  of  sale  on  foreclosure,  li  43-45. 

 Application  to  correct  record,  or  time  to  prepare  bill  of  exceptions, 

5*46,  47. 

— —  risclalming  interest  in  subject-matter,  $48. 

Prosecuting  error,  81 49,  60; 
Evidence  received  in  aid  of  objection,  |  61. 
EfFect  and  operation  of  appearance. 

 In  general,  IS  62-66. 

 Woiver  of  process  or  notice,  S<  57-61. 

 Effect  of  unauthorized  appearance,  S  62. 

Jurisdiction  acquired  by  appearance,  SS  63-65. 
Waiver  of  objections. 

Defect  in  service  or  process,  SI  66-76. 
 Jurisdiction,  SS  76-90. 

Pointing  out  defects  in  special  appearance,  15  91-95.  » 

Cboss-Refeeesces.  Definition. 

In  appellate  court,  see  Appeal  and  Error,  i.     (1906.)     The  word  "appear,"  when 

ft  639.  used  to  designate  a  step  taken  in  litigation 

In  attachment,  see  Attachment,  U  76-83.  by  a  defeadaot,  means  the  act  or  proceed- 

„.  ^    .  i  «    «  V  »      Ing  by  which  he  places  himself  before  the 

Right  to  appear  specially  in  attachment,  /    ^      ^        *    .*    ^  . 

1  court  and  submits  to  Its  juriadlctfon.  It 

see  Attachment.  5  37.  .         ^  „    ■     i    A      .    .    v  . 

does  not  necessarily  imply  the  actual  physi- 
By   cities,   see  Municipal  Corporations,  ^^^^^^^  ^jjj,^^  ^,       ^^^^  j^,^ 

a  1077,  1078.  torney  before  the  court    Thornhill  v.  Har- 

Appearance  by  guardian  for  ward,  see     ffreavea,  76  Neb.  582  (107  N.  W.  847). 
Guardian  and  Ward.  8  71.  ^^^^^  ^p^^^^ 

Appearance  in  proceedings  before  Justices  ^  y  A  defendant  may  appear  spe- 
of  the  peace,  see  Justices  of  the  Peace,  ^j^„y  j„  ^^^^^  ^^^^  jurisdiction  of  the 
H  125-128,  court,  either  over  his  person  or  the  subject- 
By  attorney  in  partition,  see  ParUtion,  matter  of  the  suit,  without  waiving  bis 
I  W-  rfpht  to  be  heard  on  these  questions  In 
-  /ithority  to  enter  appearance  for  part-  bank.  Porter  v.  Chicago  &  Xorthwestern 
ners!  Ip,  see  ParfneraMp.  ||  202.  203.  Ry,  Co.,  1  Neb.  14. 
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8.  (1880.)  A  party  may  appear  specially 
to  object  to  the  Jurisdiction  of  the  court 
tor  want  of  proper  service  of  summons. 
Netolove  v.  Woodward,  9  Neb.  502  (4  N.  W. 

237). 

4.  (1884.)  A  defendant  or  appellee  may 
appear  in  court  specially  and  make  a  mo- 
tion to  dismiss  the  case,  for  the  want  of 
Jurisdiction,  or  to  quash  or  strike  from  the 
lileH  any  Jurisdictional  paper,  without 
thereby  maklug  a  general  I4>pearance  in 
the  case.  Cleghom  v.  Waterman,  16  Neb. 
2:6  (23  N.  W.  636,  877). 

6.  (1890.)  In  an  action  under  sections 
51  and  77  of  the  code  of  civil  procedure, 
where  Eervlce  was  by  publication,  and  the 
plaintiff's  offldaTlt  omitted  to  state  that  the 
d^endants,  or  some  of  them,  resided  out  of 
the  state,  it  was  competent  for  the  defend- 
ant to  appear  specially  in  support  of  a  mo- 
tion challenging  the  Jurisdiction  of  the 
court,  or  to  quash  a  Juridical  paper  without 
further  appearing  as  a  defendant  In  the 
case.  BroiDn  v.  Rice,  80  Neb.  236  (46  N. 
W.  489). 

Authority  of  entering  appaaranee  for  an- 
other. 

 In  generaL 

6.  (1871.)  A  party  whose  agent,  not  an 
attorney  of  the  court,  has  entered  hla 
pearance,  and  who  has  answered  a  cross- 
bill filed  In  the  cause  against  him  and  the 
plaintiff  in  the  original  bill,  alBrms  the 
appearance  and  becomes  a  party  In  the  prin- 
cipal suit.   Miller  v.  Finn,  1  Neb.  264. 

7.  (1900.)  A  chairman  of  the  board  of 
trustees  of  a  village  defendant  Is  not  em- 
powered to  waive  the  Issuance  and  service 
of  summons,  and  to  enter  the  voluntary  ap- 
pearance of  the  defendant  In  an  action, 
without  authority  of  the  village  board  act- 
ing in  its  corporate  capacity  as  a  body 
pollth.  Chicago,  B.  d  Q.  R.  Co.  v,  Oountjf 
of  Hitchcock,  60  Neb.  722  (84  N.  W.  97). 

——Authority  Of  attorney. 

See,  also,  Attorney  and  Client,  41-45. 

AuthorI*^v  of  county  attorney  to  enter  ap- 
pearance for  county,  see  Counties,  i  676. 

8.  (1G71.)  An  attorney  of  record  in  a 
cause  In  the  district  court  may,  when  the 
cause  is  removed  Into  the  supreme  court, 
enter  therein  the  voluntary  appearance  of 
bis  clients,  without  the  Issue  or  service  of 
summons  in  error.   McDonald  v.  Penniaton, 

1  y.c\  szi. 
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9.  (1883.)  Although  an  authority  will 
be  presumed  when  an  attorney  appears  for 
a  defendant  not  served  with  process,  yet, 
if  the  defendant  prove  that  he  had  no  au- 
thority, his  rights  cannot  be  affected  by 
the  attorney's  acts.  Eepley  v.  Inoin,  14 
Neb.  300  (16  N.  W.  719). 

10.  (1883.)  The  right  of  an  attorney 
to  enter  an  appearance  for  a  party  in  an 
action  can  be  called  in  question  only  by 
the  party  himself.  Baldwin  v.  Fosm,  14 
Neb.  455  (16  N.  W.  480). 

11.  (1886.)  Attorney  appearing  in  a 
cause  by  authority  of  another  attorney  but 
which  authority  is  denied  by  the  party, 
held,  there  being  no  proof  of  knowledge  of 
the  pendency  of  the  proceedings  on  the 
part  of  said  party,  that  the  appearance  was 
unauthorized.  Hurtte  v.  Hotalinff,  20  Neb. 
178  (29  N.  W.  299). 

12.  (1888.)  Where  the  sole  authority  of 
a  court  to  proceed  In  an  action  and  render 
Judgment  is  the  general  appearance  of  an 
attorney  for  the  defendant,  such  right  to 
i^iPMr  may  be  denied,  abd  the  Judgment 
vacated;  but  where  service  is  made  upon 
some  of  the  members  of  a  firm,  and  an 
attorney  appears  for  all,  the  proof  should 
be  clear  that  he  was  not  warranted  in  ap- 
pearing for  all.  Winters  v.  Means,  26  Neb. 
241  (41  N.  W.  167;  13  Am.  St  Rep.  489). 

13.  (1892.)  Where  an  attorney  waives 
process  and  appears  for  a  defendant,  his 
authority  to  do  so  will  be  presumed;  but 
the  defendant  may  deny  and  disprove  such 
authority,  in  which  case  he  will  not  be 
bound  by  the  attorney's  appearance.  KirsCh- 
baum  V.  Scott,  86  Neb.  199  (62  N.  W.  1112). 

13a.  (1893.)  Where  want  of  authority 
to  enter  appearance  is  the  basis  of  an  ac- 
tion to  Invalidate  a  Judgment,  the  burden 
of  proof  to  show  lack  of  such  authority  is 
upon  the  party  asserting  the  same.  ConneU 
V.  Qalligher,  36  Neb.  749  (65  N.  W.  229). 

14.  (1895.)  Whether  a  warrant  of  at- 
torney Is  sufficient  under  the  laws  of  an- 
other state  to  authorize  the  ^ppearance 
entered  thereunder.  Is  a  question  to  be  de- 
termined from  the  evidence  &  to  the  laws 
of  that  state.  Snyder  v,  OritchfieJd,  44  Neb. 
66  (62  N.  W.  306). 

15.  (1898.)  The  authority  of  an  attorney 
who  actually  enters  an  appearance  will  be 
presumed  to  Justify  him  in  so  doing.  Mis- 
souri P.  R.  Co.  V.  Fox,  56  Neb.  746  (77  N. 
W.  67). 

16.  (1900.)    An  attorney  of  a  municipal 
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atlon,  without  authority  therefor, 
:  valve  the  issuance  and  service  of 
ons  and  enter  the  voluntary  appear- 
)f  the  defendant  la  an  action.  OhU 

B.  <t  Q.  R.  Co.  V.  County  of  Hitchcock, 
b.  722  (84  N.  W.  97). 

dings  constitutiug  appearance. 
General  or  special  appearance. 

(1871.)  If  a  defendant  seek  to  call 
.ctlcn  any  power  of  the  court  except 
i  question  of  Its  Jurisdiction,  his  ar- 
ice  is  general.   Porter  v.  Chicago  d 

Ry.  Co.,  1  Neb.  14;  (1895)  -"-ith 
I  yat.  Bank  v.  Fmrmera  Merchantt 
Bank,  45  Neb.  29  <63  N.  W.  128); 
I  Bankers  Life  Ina.  Co.  v.  RoWna. 
b.  170  (80  N.  W.  484). 

( 1873. )  A  defendant  may  appear 
Ily  to  object  to  the  Jurisdiction  of  the 
but  If,  by  motion  or  other  form  of 
atlon  to  the  court,  he  seeks  to  bring 
iwers  Into  action,  except  on  the  qnes- 
)f  jurisdiction,  he  will  be  deemed  to 
appeared  generally.  Cropaey  v.  Wig- 
rn,  3  Neb.  108. 

(1879.)  Where  a  d^endant  appears 
,lly  for  the  purpose  of  objecting  to  the 
fction  of  the  court  over  his  person, 
ust  restrict  his  motion  to  the  single 
on  of  jurisdiction.   Aultman  d  Ttsulor 

StfUnan,  8  Neb.  109. 

(1895.)  Whether  an  appearance  is 
a1  or  special  Is  to  be  determined  by 
lamination  of  the  substance  of  the 
ing,  and  not  by  its  form.  South  Omaha 
Bank  v.  Farmers  rf  Merchants  Nat. 
.  45  Neb.  29  (63  N.  W.  128);  (1900) 
5r$  Life  Im.  Co.  v.  Bohbint,  69  Neb. 
80  N.  W.  484). 

(1895.)     An  appearance  Is  special 

its  sole  purpose  is  to  question  the 
lietion  of  the  court  South  Omaha 
Bank  V.  Farmers  A  Merchants  Nat. 
.  45  Neb.  29  (68  N.  W.  128). 

(1898.)  A  special  appearance  must 
Bumed  to  have  been  properly  overruled 

the  affidavit  upon  which  it  was 
ted  doee  not  appear  in  the  re<»rd  tn 
lupreme  court  Life  Ins.  Clearing  Co. 
tschuler,  53  Neb.  481  (73  N.  W.  942). 
I.  (1907.)  A  defendant  may  appear 
ally  to  object  to  the  jurisdiction  of 
ourt.  but  if,  by  motion  or  other  form 
ppllcation  to  the  court,  be  seeks  to 
:  its  powers  into  action,  except  on  the 
:loa  of  jurisdiction,  he  will  be  deemed 


to  have  appeared  generally.  McXilUp  v. 
Earvey,  80  Neb.  264  (114  N.  W.  156). 

23.  (1904.)  When  a  party  who  had 
made  a  special  appearance  in  an  action  or 

proceeding  moves  the  court  for  affirmative 
relief  in  his  own  behalf,  he  thereby  makes 
a  general  appearance  and  subjects  bimaelf 
to  the  jurisdiction  of  the  court.  Montague 
V.  Marunda,  71  Neb.  806  (99  N.  W.  653). 


Presence  in  court  room. 


24.  (1880.)  The  mere  presence  of  a  party, 
or  his  attorney,  in  the  court  room  during 
trial  does  not  of  itself  constitute  an  appear- 
ance. Neiolove  v.  Woodward,  9  Neb.  502  (4 
N.  W.  237). 

 Attendance  as  witness. 

25.  (1902.)  An  apearanoe  of  a  party  to 
teetlfy  as  a  witness  is  not  an  apearance  to 
the  action.  Commercial  State  Bank  of 
Genoa  v.  Rowley,  2  Vaol.  645  (89  N.  W.  765). 

 Objection  to  jurisdiction. 

26.  (1903.)  Ordinarily,  if  a  defendant 
intends  to  rely  on  a  want  of  jurisdiction  of 
the  court  over  his  person,  he  must  appear, 
if  at  all,  for  the  sole  purpose  of  objecUng  to 
the  jurisdiction;  If  he  appears  for  any 
other  purpose,  his  appearance  is  general. 
Linton  v.  Heye,  62  Neb.  460  (96  N.  W.  1040; 
111  Am.  St.  Rep.  556). 

27.  (1904.)  Where  an  appearance  Is  made 
and  objection  by  motion  to  the  Jurisdiction 
of  the  court  alto  challenges  the  Jurisdiction 
over  the  subject-matter  of  the  controversy 
and  is  not  well  founded,  it  is  a  volusitary 
appearance  equivalent  to  a  service  of  sum- 
mons. Perrine  v.  Knights  Templar's  <f 
Masons'  Life  Indemnity  Co.,  71  Neb.  267 
(98  N.  W.  841). 

28.  (1904.)  The  appearance  of  a  defend 
ant,  for  the  sole  purpose  of  objection,  by 
motion,  to  the  jurisdiction  of  the  court  over 
his  person.  Is  noc  an  appearance  to  the  ac- 
tion. Perrine  v.  Knights  Templar's  <£  Ma- 
sons' Life  Indemnity  Co.,  71  Neb.  267  (98 
N.  W.  841). 

—        Motion  to  dismiss. 

28a.  (1907.)  In  an  action  at  law  against 
a  non-resident  defendant.  If  service  Is 
made  upon  the  defendant  in  any  manner 
not  authorized  by  law,  defendant  may  ap- 
pear specially  and  move  to  quash  the  serv- 
ice; but,  if  he  go  further  and  pray  tor  a 
dismissal  of  the  case,  it  will  be  held  to  be 
a  general  appearance  in  the  action,  as  it 
invokes  the  power  of  the  court  on  a  ques- 
tion other  than  that  relating  to  jurisdiction. 
26S 
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McKillip  V.  Harvey,  80  Neb.  264  (114  N.  W. 
155). 

■  Motion  for  seoority  for  eoBts. 

29.  (1877.)  MOTlng  for  security  for  costs 
it  an  admission  by  defendant  of  JurlsQlctfon 
over  bis  person.  Healy  v.  AuJtman  d  Co., 
6  Neb.  349. 

■  Motion  to  set  aside  summons,  Judg- 

ment, or  order. 

30.  (1885.)  The  appearance  of  a  defend- 
ant, against  whom  a  Judgment  has  been  ren- 
dered on  default  and  on  whom  constructlre 
service  was  had,  to  answer  to  the  merits,  as 
provided  for  the  opening  of  judgments  under 
section  82  of  the  code  of  civil  procedure,  is 
a  general  appearance  and  waives  all  Irregu- 
larities and  defects  of  a^lce  by  publication, 
and  gives  tbe  court  Jurisdiction  over  the 
whole  case.  Warren  v.  Dick,  17  Neb.  241 
(22  N.  W.  462). 

31.  (1888.)  A  defendant  in  an  action 
not  legally  served  with  process,  but  against 
whom  a  Judgment  by  default  has  been  en- 
tered, may  apimar  specUlly  and  pray  the 
court  to  set  aside  such  Judgment  of  default, 
and  upon  such  default  being  opened,  enter 
a  plea  In  abatement  to  the  jurisdiction  of 
the  court,  without  being  held  to  have  made 
a  general  appearance  in  the  action.  Cobbey 
V.  Wnght,  23  Neb.  250  (36  N-  W.  506).. 

32.  (1888.)  A  defendant  in  an  action 
not  legally  served  with  process,  but  against 
whom  a  Judgment  by  default  has  been  en- 
tered, may  appear  specially  and  pray  the 
court  to  set  aside  such  Judgment  of  default, 
(Old  upon  such  detftult  being  opened,  enter  a 
plea  in  abatement  to  the  jurlBdlctlon  of  the 
court,  without  being  held  to  have  made  a 
general  appearance  In  the  action.  Cobbey 
V.  WrtgM,  23  Neb.  260  (36  N.  W.  806). 

33.  (1891.)  A  motion  to  quash  a  sum- 
mons because  of  defects  therein,  or  In  serv- 
ing the  same,  should  be  conftned  to  the  de- 
fects complained  of.  If  it  go  further  and 
pray  for  a  dismissal  of  the  case,  It  is  a 
general  appearance  In  the  action,  as  it  In- 
vokes the  power  of  the  court  on  a  question 
other  than  Uiat  relating  to  Jurisdiction. 
Bucklin  V.  Strickler,  32  Neb.  602  (49  N. 
W.  371). 

34.  (1892.)  The  filing  of  a  motion  b^  a 
defendant  to  set  aside  a  Judgment,  under 
section  1001  of  the  civil  code,  is  a  general 
appearance,  and  waives  all  objection  to 

jurisdiction  over  his  person.  Leake  v.  Oah 
loffly,  34  Neb.  857  (52  N.  W.  824). 


86.  (1896.)  Where  a  decree  is  rendered 
upon  service  had  by  publication,  and  de- 
fendant subsequently  flies  an  answer  to  the 
merits,  and  asks  to  have  the  decree  opened 
under  section  82,  code  of  civil  procedure, 
such  appearance  is  a  waiver  of  all  defects 
and  Irregularities  In  the  service.  Scor- 
borough  V.  Myrick,  47  Neb.  794  (66  N.  W. 
867). 

36.  (1900.)  When  an  administrator  ap- 
pears In  a  case  involving'  the  allowance  of  a 
claim  against  the  estate,  and  asks  leave  to 
have  the  order  of  allowance  vacated  and 
leave  to  defend,  and  appeals  from  the  Judg- 
ment of  allowance,  such  action  will  be  a 
general  appearance  In  the  case  and  the  court 
thereby  obtains  Jurisdiction.  DredJa  v. 
Baache,  60  Neb.  655  (83  N.  W.  916). 

— ■      Motion  for  oontinnanee  or  change 
of  venue. 

37.  (1884.)  A  party  who  by  his  attorney 
enters  Into  a  written  agreement  to  continue 
a  cause  until  a  subsequent  term  of  tbe 
court  thereby  enters  a  general  iq^pearance 
in  the  action.  Baseo  v.  Wallace,  16  Neb.  290 
(20  N.  W.  315). 

38.  (1884.)  A  defendant  by  filing  an 
affidavit  for  a  change  of  venue  enters  a  gen- 
eral appearance  in  the  action.  Freeman  «. 
Burk9,  16  Neb.  328  (20  N.  W.  207) ;  (1887) 
Wagner  v.  Even,  20  Neb.  183  (29  N.  W 
298). 

 Quashing   attachment   or  garnish- 
ment. 

39.  (1891.)  The  filing  of  a  motion  to 
quash  an  attachment  for  want  of  Jurisdic- 
tion over  the  person  of  the  defendant  and 
to  issue  the  writ  does  not  constitute  a  gen- 
eral appearance  In  an  action.  Coffman  v. 
Brandhoeffer,  33  Neb.  279  (50  N.  W.  6). 

40.  (1895.)  A  motion  to  quash  a  notice 
of  garnishment  and  the  return  tnereof  be- 
cause they  are  void  and  because  defendants 
"do  not  reside"  in  the  county  where  the  ac- 
tion Is  brought.  Is  a  special  and  not  a  gen- 
eral appearance  although  It  contains  no 
recital  to  that  effect.  South  Omaha  Tiat 
Bank  v.  Farmers  Merchants  2fat.  Bank, 
45  Neb.  29  (63  N.  W,  128). 

 Confessing  Judgment. 

41.  (1906.)  A  written  offer  to  confess 
Judgment  In  favor  of  the  plaintiff,  filed  iiy 
tbe  defendant  In  an  action  to  recover  money, 
is  a  general  appearance  which  will  glre  the 
court  Jurisdiction  over  the  person  of  the  de- 
fendant. Maryland  Casualty  Co.  v.  Bank  of 
Murdock,  76  Neb.  314  (107  N.  W.  562). 
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42.  (1906.)  A  paper  signed  by  a  defend- 
ut  Id  an  action,  duly  entitled  and  filed 
wbenln  he  walres  process,  and  confesses 
the  debt,  and  authorized  a  Judgment  against 
bim,  ronsMtutes  a  personal  appearance  of 
defendant  within  the  meaning  of  section  433 
of  the  coda,  authorizing  judgments  hy^  con- 
fession. ThornhilJ  v.  Sargreavea.  76  Neb. 
582  (107  N.  W.  847). 

 Objection  to  confirmation  of  sale  on 

foreclosore. 

43.  (1889.)  Where  service  In  a  fore- 
closure Is  had  upon  a  brother  ot  the  non* 
resident  mortgagor,  and,  after  a  decree  for 
plaintiff,  such  brother.  In  the  name  of  the 
mortgagor,  secures  a  stay  of  the  order  of 
Bale,  the  mortgi^or  thereby  appeared  In  the 
action  and  Is  concluded  by  the  decree  and 
tak  thereunder.  Franse  v.  Armbuater,  28 
Neb.  467  (44  N.  W.  481;  26  Am.  St  Rep. 
345), 

44.  (1901.)  A  party  who  asks  to  be  made 
a  party  defendant  In  order  to  object  to  a 
roDfimatlon  of  foreclosure  sale  for  defect 
cf  parties  and  of  service  thereby  maltes  a 
general  appearance.  Kelson  v.  Nebraska 
Ijoan  <£  Trust  Co.,  62  Neb.  549  (87  N.  W. 
320). 

45.  (1901.)  A  party  appearing  In  a  case 
for  the  purpose  of  moving  to  vacate  an  ap- 
praisement of  real  estate  for  judicial  sale 
and  to  interpose  objections  to  the  confirma- 
tion of  sale  on  different  grounds,  not  going 
to  the  Jurisdiction!  of  the  court  over  the 
party,  thereby  makes  a  general  appearance 
for  all  purposes  of  the  case.  Nebraska  Loan 
rf  rru«(  Co.  V.  Kroener  63  Neb.  289  (88  N. 
W.  499). 

Application   to   correct   record,  or 
time  to  prepare  bill  of  exceptions. 

46.  (1882.)  An  application  for  extension 
rf  time  to  prepare  a  bill  of  exceptions  lu  a 
general  appearance.  BUia  v.  EJJis,  18  Neb. 
n  (13  N.  W.  29). 

47.  (1884.)  An  appearatice  In  a  cause 
before  final  judgment  by  motion  to  correct 
tbe  record  of  an  interlocutory  order,  argu- 
ing the  motion  and  procuring  the  correc- 
tion, Is  a  general  appearance.  White  v. 
Jlariam.  16  Neb.  96  (19  N.  W.  703). 

 Diaelalmii^  interest  In  subject  mat- 
ter. 

48.  (1897.)  A  formal  disclaimer,  by  one 
made  a  party  defendant  to  a  proceeding  in 
rtH,  ot  any  interest  In  the  subject  of  the 


action  Is  not  a  special  appearance  for  the 
purpose  of  challenging  tbe  jurisdiction  of 
the  court  over  his  person;  but  is,  In  sub- 
stance, a  defense  requiring  the  judgment  of 
the  court,  and  amounts  to  a  general  appear- 
ance. Fowler  v.  Broicn,  61  Neb  414  (71  N. 
W.  B4). 

——Prosecuting  error. 

49.  (1894.)  A  party  was  held  to  have 
entered  a  general  appearance  in  the  district 
court  where  he  prosecuted  error  thereto, 
cross-examined  a  witness  whose  evidence 
was  being  taken  by  deposition,  consented  to 
a  trial  on  the  merits  of  the  case  and 
waived  a  jury.  Ward  v.  Western  Horse  rf 
Cattle  Ins.  Co.,  42  Neb.  374  (60  N.  W.  547). 

60.  (1903.)  Where  a  judgment  of  an  in- 
ferior court  Is  reversed  In  the  district  court, 
for  want  of  jurisdiction  of  the  former  to 
render  the  judgment,  the  filing  of  the  peti- 
tion in  error  and  tbe  prosecution  of  error 
from  sueh  judgment,  does  not  constitute  a 
general  appearance  in  tbe  district  court  in 
the  original  action,  nor  confer  jurisdiction 
upon  such  court  to  set  the  case  down  for 
trial  and  render  judgment  upon  the  merits. 
Bastian  v.  AOama,  5  Unof.  32  (97  N.  W. 
231). 

Evldenoe  received  in  aid  of  objection. 

51.  (1895.)  For  the  purpose  of  ascertain- 
ing its  jurisdiction  where  service  was  by 
publication  and  defendant  claims  that  he 
had  no  property  in  the  state,  It  Is  competent 
f6r  the  court  to  hear  testimony,  when  the 
question  of  jurisdiction  is  properly  raised 
by  the  defendant.  Welch  v.  Ayres,  43  Neb. 
326  (61  N.  W.  635). 

Effect  and  op^ation  of  appearanoe. 
 In  general. 

52.  ( 1872. )  A  defendant  may  appear 
specially  and  not  waive  his  right  to  be  heard 

on  the  subject-matter.  Porter  v.  Chicago, 
d  N.  W.  R.  Co.,  1  Neb.  14. 

63.  (1899.)  A  special  appearance  pre- 
cludes the  party  entering  sach  appearance 
from  obtaining  any  decision  on  the  merits 
of  the  controversy.  Bankers  Life  Ins.  Co. 
V.  Bobbins,  59  Neb.  170  (80  N.  W.  484). 

54.  (1900.)  An  appearance,  slvltig  the 
court  Jurisdiction  to  render  judgment.  In 
no  way  militates  against  the  authority  of 
the  court  to  hear  and  determine  an  applica- 
tion to  vacate  a  judgment  because  of  an  al- 
leged irregularity  In  obtaining  It.  Fisk  v. 
Thorp,  60  Neb.  713  (84  N.  W.  79). 

55.  (1900.)  By  appearing  in  a  case,  and 
Invoking  the  powers  of  the  court  to  set 
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aside  a  Judgment  as  having  been  irregularly 
obtained.  Jurisdiction  is  glTeo  to  the  court 
over  the  parties  appearing  as  to  all  pro- 
ceedings had  in  the  case.  Fisk  v.  Thorp,  60 
Neb,  713  (84  N.  W.  79). 

56.  (1900.)  An  administrator,  by  appear- 
ing and  asks  to  have  an  allowance  of  a  claim 
against  the  equate  vacated,  and  app3als  from 
the  refusal  thereof,  his  apearance  Is  gen- 
eral and  jurisdiction  over  him  is  obtained. 
Dredla  v.  Baache,  60  Neb.  C55  (83  N.  W. 
916). 

 Waiver  of  process  or  notice. 

-  67.  (1896.)  Parties  who  voluntarily  ap- 
peared and  participated  In  a  proceeding  can- 
not complain  of  the  Judgment  because  they 
did  not  receive  the  notice  required  by  law. 
Spencer  v.  Wolfe.  49  Neb.  8  (67  N.  W.  858). 

68.  (1897.)  A  defendant  by  a  general 
appearance  In  an  action  thereby  waives  the 
Issuance  and  service  of  summons  therein. 
Merchantt  Savings  Bank  v.  Noll,  60  Neb. 
615  (70  N.  W.  247), 

59.  (1898.)  A  general  appearance  in  an 
action  by  a  defendant  confers  jurisdiction 
over  his  person,  though  no  summons  was 
ever  served  upon  him.  State,  ex  rel.  Whe- 
don,  V.  Smith,  57  Neb.  41  (77  N.  "W.  384). 

60.  (1898.)  A  general  appearance  waives 
the  objection  of  failure  to  sever  a  condi- 
tional order  of  revivor.  Missouri  P.  R.  Co. 
V.  Fox,  56  Neb.  746  (77  N.  Vf.  130). 

61.  (1900.)  Ordinarily  a  defendant  may 
waive  the  issuance  and  service  of  summons 
in  an  action,  and  enter  a  voluntary  appear- 
ance in  the  case,  such  appearance  being 
equivalent  to  actual  service  of  summons  in 
the  manner  provided  by  statute.  Chicago, 
B.  d  Q.  R.  Co.  V.  Countv  of  Hitchcock.  60 
Neb.  722  (84  N.  W.  97). 

Effect  of  unauthorized  appearance. 

62.  (1900.)  The  unauthorized  appear- 
ance in  a  case,  where  no  process  baa  been 
served  upon  a  defendant,  is  wholly  void  as 
to  such  defendant  for  whom  such  unau- 
thorized appearance  was  made.  Chicago,  B. 
(f  Q.  R.  Co.  V.  County  of  Hitchcock,  60  Neb. 
722  (84  N.  W.  97). 

Jurisdiction  acquired  by  appearance. 

63.  (1890.)  When  defendant  appears 
and  agrees  to  a  continuance  he  confers  jur- 
isdiction on  the  court.  Steven  v.  Nebraska 
dc  Iowa  Ins.  Co.,  29  Neb.  187  (45  N.  W.  284). 

64.  (1895.)  The  question  whether  or 
not  the  district  court  has  jurisdiction  of 
the  subject  of  the  action  and  of  his  person 


cannot  be  raised  by  one  who,  in  respect  to 
such  subject,  has  voluntarily  appeared  and 
presented  his  claim  by  proper  pleading  for 
adjudication  by  such  court.  Ragan  v.  Mor- 
lill,  43  Neb.  361  (61  N.  W.  590). 

65.  (1905.)  Jurisdiction  of  a  special  pro- 
ceeding is  not  conferred  merely  by  calling 
the  attention  of  the  court  to  the  tact  that 
an  indispensable  statutory  foundation  is 
wholly  lacking.  McCormick  Harvesting  Ma- 
chine Co.  V  Stires,  73  Neb.  801  (103  N.  W. 
660). 

Waiver  of  objections. 

Waiver  of  objections  to  affidavit  or  notice 
in  attachment  by  appearance,  see  Attach- 
ment, $S  131-133. 

—  Defect  in  service  or  process. 

66.  The  appearance  of  a  defendant  for 
any  other  purpose  than  to  challenge  the 
Jurisdiction  of  the  court,  is  a  waiver  of  all 
defects  in  the  summons.  (1876)  Kane  v. 
People,  4  Neb.  509;  (1873)  Cropsey  v.  Wig- 
genhorn,  3  Neb.  108;  (1884)  White  v.  Mer- 
riam,  16  Neb.  96  (19  N.  W.  703);  (1884) 
Thrailkill  v.  Daily,  16  Neb.  114  (19  N.  W. 
595);  (1884)  Reed  v.  Fletcher,  24  Neb.  435 
(39  N.  W.  437):  (1889)  Tinnedge  v. 
Nicholai.  28  Neb.  133  (44  N.  W.  89>;  (1897) 
Omaha  Loan  c£  Trust  Co.  Saving  Bank  v. 
Knight,  50  Neb.  342  (69  N.  W.  9C3). 

67.  (1871.)  A  defendant  who  has  an- 
swered, although  his  answer  has  been 
stricken  from  the  files,  and  who  has  applied 
to  the  court  for  leave  to  answer  over,  has 
appeared  to  the  action,  and  cannot  object  to 
the  form  of  the  process.  Orr  v.  Seaton,  1 
Neb.  105. 

68.  (1873.)  The  Jurisdiction  of  the  court 
attaches  to  the  defendant,  when  he  is  legally 
served  with  summons,  without  regard  to  the 
defects  contained  In  the  petition.  Cropsev 
v.  Wiggenhorn.  3  Neb.  108. 

69.  (1874.)  If  a  defendant  Intend  to  rely 
on  the  want  of  personal  Jurlsdictioa,  as  a 
defense  to  a  Judgment  entered  aagiust  him, 
he  must  appear,  if  at  all,  for  the  sole  por^ 
pose  of  objecting  to  the  Jurisdiction  of  the 
court;  if  he  appear  for  any  other  purpose, 
srcb  anpearance  la  a  general  and  a  waiver  of 
all  defects  In  the  original  process.  Crowell 
V.  Oalloway,  3  Neb.  215. 

70.  (1884.)  December  13,  1881,  an  ac- 
tion was  commenced  In  the  county  court  of 
Cuming  county  tOr  |182.  Summons  was 
Issued  returnable  on  the  17th  of  the  same 
month,  and  within  the  December  term  of 
said  court.   The  defendant  appeared  gener* 
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ind  made  no  objection  to  the  summons. 
,  That  the  case  stood  for  trial  at  the 
mber  term,  the  general  appearance 
ing  the  defects  In  the  summons.  Wilde 
m,  16  Neb.  539  (20  N.  W.  849). 

(1888.)  Where  a  defendant  appears 
Is  attorney  and  answers  to  the  merits 
le  cause  and  appeals  to  the  supreme 
,  he  thereby  waives  all  right  as  to  de- 
of  serrlce.  Reed  v.  FletcTier,  24  Neb. 
39  N.  W.  437). 

(1889.)  When  a  defendant  appears 
ally  to  challenge  the  court's  jurisdic- 
over  him,  on  the  ground  of  defect  in 
ce  of  summons,  if  the  objection  is  over* 
,  an  answer  to  the  merits  of  the  ease, 
)ut  further  objections  to  jurisdiction, 
red  by  trial  thereon,  will  be  deemed  a 
ral  appearance  and  a  waiver  of  the  ob- 
>n.  Walker  v.  Turner,  27  Neb.  103,  42 
'.  018). 

(1896.)  Where  a  decree  Is  rendered 
a  service  by  publication  and  the  de- 
mt  subsequently  flies  an  answer  to 
merits,  and  asks  to  have  the  decree 
ed  under  section  82  of  the  code,  such 
irance  is  a  waiver  of  all  defects  in  the 
c&  Scarltorough  v.  Myricte,  47  Neb.  794 
^.  W.  867). 

(1902.)  If  a  defendant  claims  that 
rourt  has  acquired  no  jurisdiction  over 
lerson.  by  reason  of  defects  or  Irxegu- 
ies  In  the  process,  or  service  thereof, 
;our8e  Is  by  special  appearance  and  ob- 
)ns  to  the  Jurisdiction;  and  if  he  goes 
ler,  and  enters  a  general  appearance, 
ivolies  the  powers  of  the  court  for  any 
*  purpose  than  quashing  the  pretended 
!8s,  or  service  thereof,  the  defects  are 
ed.  Baiker  v.  Union  Stock  Yards  Nat. 
:,  63  Neb.  801  (89  N.  W.  269;  93  Am. 
tep.  484);  (1907)  Stetling  v.  PeOdicord, 
eb.  779  (111  N.  W.  793). 

(1904.)  Where  one  has  been  Irregu- 
cited  to  appear  before  a  justice  in  a 
Mding  brought  to  revive  a  dormant 
ment,  and  he  appears  before  such  JuBt- 
md  pleads  to  the  merits,  not  saving  his 
itlons  to  the  Jurisdiction  over  his  per- 
by  answer,  he  thereby  waives  the  de- 
or  Irregularity  in  the  service,  and  sub- 
to  the  jurisdiction  of  the  court  over 
person.  Keeley  Institute  of  Kansas  v. 
«,  S  Unof.  612  (99  N.  W.  833). 

—  Jurisdiction. 

,  (1876.)  In  an  action  against  a  public 
tr,  brought  In  a  different  county  from 
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that  in  which  he  resides  and  holds  his  Office, 
for  a  wrongful  act  done  by  him  under  color 
of  his  office,  it  he  voluntarily  appears  and 
pleads  to  the  merits  of  the  case  he  thereby 
waives  all  objections  to  the  jurisdiction  of 
the  court  Kane  v.  Union  P.  R.  Co..  5  Neb. 
105.  [Overruled.  89  Neb.  158;  41  Neb.  897; 
49  Neb.  182.] 

77.  (1885.)  An  agreement  In  open  court, 
by  the  parties,  to  the  trial  of  the  cause  out 
of  the  regular  term  waives  the  objection  to 
the  Jurisdiction  of  the  court  at  such  extra 
term.  Cozine  v.  Hatch,  17  Neb.  694  (24  N. 
W.  389). 

78.  (1885.)  A  defendant  who  resides  in 
a  different  county  from  which  the  action  is 
brought,  and  denies  the  jurisdiction  of  the 
court  over  bis  person,  should  have  the  rul- 
ing of  the  court  on  his  objectloTis  thereto 
reviewed  on  error  and  not  by  appeal.  By 
appealing  he  enters  a  general  appearance. 
Dunn  V.  Haines,  17  Neb.  560  (23  N.  W.  501). 

79.  (1894.)  A  defendant  by  answering 
as  one  defense  by  way  of  a  general  denial, 
does  not  waive  the  right  to  plead  as  a  sepa- 
rate defense  such  facts  as  would  show  that 
jurisdiction  of  the  person  of  defendant  had 
beoa  obtained  by  abuse  of  process.  Hurlburt 
V.  Palmer,  39  Neb.  158  (67  N.  W.  1019). 

SO.  (1895.)  That  a  corporation  has  been 
sued  In  a  county  In  which  It  could  not  be 
lawfully  sued  under  the  statute  Is  a  defense 
which  such  corporation  may  waive;  and  if 
a  corporation  Is  wrongfully  sued  in  a  county 
and  answers  generally  to  the  merits  of  the 
action  without  either  specially  appearing 
and  challenging  the  Jurisdiction  of  the 
court  or  without  alleging  as  a  defense  to  the 
action  that  such  suit  was  wrongfully 
brou^t  in  said  county,  then  the  corporation 
will  be  conclusively  presumed  to  have 
waived  such  defense.  Exeter  yat.  Bank  v. 
Orchard,  43  Neb.  579  (67  N.  W.  833). 

81.  (1896.)  The  flllng  of  a  paper  au-  . 
thorizing  certain  attorneys  to  appear  for  de- 
fendant and  defend  the  action,  after  the 
filing  of  an  answer  pleading  want  of  Juris- 
diction, does  not  waive  such  plea.  Herbert 
V.  Wortendyke,  49  Neb.  182  (68  N.  W.  350). 

82.  (1897.)  A  defendant  who  voluntarily 
submitted  to  the  jurisdiction  of  the  court 
cannot  be  heard  afterward,  by  answer,  to 
question  such  jurisdiction.  Shabata  v.  John- 
ston, 53  Neb.  12  (73  N.  W.  278). 

83.  (189S.)  Unless  the  petition  in  an  ac- 
tion discloses  that  the  court  has  no  juris- 
diction over  the  defendant,  he  must  chal- 
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lenge  the  court's  attention  to  Its  lack  of 
jurisdiction  by  special  appearance,  and  if 
that  be  overruled,  go  no  further,  but  stand 
upon  his  special  appearance;  or,  if  he  pleads 
to  the  merits,  to  avail  himself  of  the  want 
of  the  court's  jurisdiction  over  him,  he  must 
plead  that  want  of  Jurisdiction  as  a  de- 
fense; and  if,  on  overruling  his  special  ap- 
pearance, he  pleads  to  the  merits  of  the 
case,  omitting  as  a  defense  the  court's  want 
of  Jurisdiction,  he  wIU  be  deemed  to  have 
waived  that  objection.  Lowe  d.  Riley,  57 
Neb.  252  (77  N.  W.  758). 

84.  (1899.)  Defendant  did  not  waive 
lack  of  Jurisdiction,  where  he  appeared  spe- 
cially and  objected  to  Jurisdiction,  and,  upon 
the  overruling  of  the  objection,  pleaded  In 
his  answer  as  a  defense  the  courfa  want  of 
jurisdiction  over  him.  Barry  v.  WachosJey. 
&7  Neb.  534  (77  N.  W.  1080). 

85.  (1902.)  A  general  appearance  with- 
out objection  waives  any  defect  In  Jurisdic- 
tion of  person  of  defendant.  ifcOormicfc 
Harvesting  Machine  Co.  v.  Scott,  66  Neb. 
479  (92  N.  W.  599). 

86.  (1902.)  WTiere  a  fraternal  bene- 
ficiary association,  having  a  grand  lodge  and 
the  principal  place  of  business  in  this  state 
and  dotng  insurance  business  therein,  is  not 
privileged  from  being  sued  In  the  county 
where  the  action  la  brought,  the  flUng  of  an 
answer  therein  containing  an  objection  to 
Jurisdiction  and  a  plea  to  the  merits  is  a 
waiver  of  the  jurisdictional  question.  Grand 
Lodge  A.  O.  V.  W.  V.  Bartea,  64  Neb.  800 
(90  N.  W.  901). 

87.  (1903.)  Wien  the  lack  of  Jurisdic- 
tion does  not  appear  on  the  face  of  the  rec- 
ord, but  must  be  established  by  evidence 
aliunde,  one  may  plead  to  the  Jurisdiction, 
or  unite  a  plea  to  tiie  Jurisdiction  with  other 
(lefenses  to  the  action,  without  waiving  his 
right  to  Insist  on  a  lack  of  JurUdlcUon,  but 
this  rule  does  not  extend  to  cases  where 
such  plea  is  Joined  to  a  cross-petltlon  or 
counterclaim,  which  necessitates  a  trial  on 
the  merits  of  the  Issues  tendered  by  plain- 
tiffs. Linton  V.  Heye,  69  Neb.  450  (95  N. 
W.  1040;  111  Am.  St.  Rep.  556). 

88.  (1904.)  An  appearance  for  the  pur- 
pose of  objecting  to  the  jurisdiction  of  the 
court  of  the  subject-matter  of  the  action, 
whether  by  motion  or  formal  pleading,  is  a 
waiver  of  all  objections  to  the  Jurisdiction 
of  the  court  over  the  person  of  defendant, 
whether  the  defendant  intended  such  waiver 
or  not.   Perrine  v.  Knights  Templar'a  <f 


Masons'  Life  Indemnity  Oo.^  71  Neb.  273 
(101  N.  W.  1017). 

89.  (1905.)  If  a  party  who  contends  that 
a  court  has  no  Jurisdiction  over  his  person 
files  a  motion  for  a  new  trial,  he  thereby 
concedes  that  the  court  has  power  to  act, 
and  will  not  be  afterwards  heard  to  assert 
the  contrary.  Todtle-Weakley  Millinery 
Co,  V.  Billingsley,  74  Neb.  531  (lOS  N.  W. 
85). 

90.  (1906.)  An  objection  to  the  Juris- 
diction over  the  subjectmatter  Is  a  waiver 
of  objection  to  Jurisdiction  over  the  person. 
Brainard  <£  Chamberlain  v.  Butler,  Ryan  <C 
00.,  77  Neb.  615  (109  N.  W.  766). 

Pointing  out  defects  in  special  apparanoe. 

91.  (1890.)  A  person  appearing  specially 
for  the  purpose  of  objecting  to  the  jurisdic- 
tion. It  is  incumbmt  upon  him  to  point  out 
the  defects  upon  which  he  relies.  Broim 
V.  Goodyear,  29  Neb.  376  (45  N.  W.  618); 
(1905)  Smith  v.  Delone,  74  Neb.  594  (104 
N.  W.  1054);  (1903)  Oretch  v.  MaxfiO^,  * 
Vnof.  256  (93  N.  W.  934). 

92.  (1884.)  A  defendant  who  ^>pear8 
specially  in  a  case  for  the  purpose  of  object- 
ing to  the  Jurisdiction  of  the  court  over  bis 
I>erson  must  specifically  point  out  the  de- 
fect which  it  is  claimed  prevents  the  court 
from  acquiring  jurisdiction.  Freeman  v. 
Burks,  16  Neb.  328  (20  N.  W.  207). 

93.  (1887.)  Where  a  party  appears  in 
court  and  objects  by  motion  to  the  jurisdic- 
tion Of  the  court  over  his  person,  he  must 
state  specifically  the  srouuds  of  objection. 
Tedinlcal  objections  to  the  jurisdiction  of 
the  court,  over  the  person  of  the  defendant, 
will  be  unavailing  unless  they  are  specific 
Bell  Bros.  V.  White  Lake  Lumber  Co.,  21 
Neb.  525  (32  N.  W.  561). 

93a.  (1891.)  When  a  party  files  a  mo- 
tion objecting  to  the  jurisdiction  of  the 
court  over  his  person  he  must  specifically 
state  In  his  motion  the  grounds  of  objection. 
Forbes  v.  McBaffei  32  Neb.  742  (49  N.  W. 
721). 

94.  (1908.)  A  person  appearing  spe- 
cially, for  the  purpose  of  making  objections 
to  the  jurisdiction  over  the  person,  mast 
point  out  specifically  the  defects  upon  which 
he  relies.  Brovm  v.  Ooodyear,  29  Neb.  376 
(46  N.  W.  618);  (1903)  Oretch  v.  Masfield, 
4  Unof.  256  (93  N.  W.  934). 

95.  (1905.)  "Where  a  party  makes  a 
special  appearance,  objecting  to  the  Jurisdic- 
tion of  the  court  because  of  irregularities  la 
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rvice,  it  Is  iBcumbent  upon  him  to 
lut  the  defects  upon  which  he  relies, 
o.  Delane,  74  Neb.  594  (104  N.  W. 
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APPRAISAL. 

In  proceedings  for  selection  of  exempt 
property,  Bee  Exceptions,  Sf  77-88. 

To  ascertain  amount  of  exemptions,  see 
Exemptions,  SI  77-84. 

Of  property  taken  on  execution,  see  Ex- 
ecution, S§  72-82. 

Of  damages  for  taking  land  for  public 
road,  see  Highways,  S  115. 

Of  property  to  be  sold  at  judicial  sale 
see  Judicial  Sales,  §5  47-195. 

Of  mortgaged  property  on  sale  on  fore- 
closure, see  Judicial  Sales. 

APPROPRIATION. 

Of  private  property  for  public  use,  see 
Eminent  Domain. 

Of  private  bridge  by  county,  see  Bridges, 
IS  2.  3. 

Of  payments,  see  Payments,  §§  27-30. 

By  state  leglslatore,  see  States,  H  165-186. 

Of  water  rights  in  general,  see  Water 
and  Watercourses,  V. 

Of  water  on  nubile  land,  see  Water  and 
M^atercourses,  §§  1-3. 

Of  way  for  Irrigation  purposes,  see  Water 
and  Watercourses,  SI  223-226. 

APPURTENANCES. 

Conveyed  by  deed,  see  Deeds.  I  162. 
Effected  by  mechanics'  lien,  see  Mechanics^ 
lAena,  II  168,  169. 


ARBITRATION  AND  AWARD. 
ANALYSIS. 

rBHISSION. 

Statutory  provisions,  IS  1,  S. 
Agreement  to  arbitrate,  §  3. 
Heqniaites  and  validity,  ^  4. 
RerocatiDn  of  submission,  |§  5-7. 
Bnforeement,  118-11. 

lRBITKATOBS  and  PBOCEESINaS. 
Waiver  of  irregularities,  §  IS. 
Concurrence  of  arbitrators  in  award,  ||  13,  14. 

AWASD. 

Bequlsitea  of  award,  $15. 
Sufficiency  of  findings,  ^16. 
Statement  of  findings,  II 17-24. 
Settlng-aaide  or  modifying,  IS  25-128. 
Confirmation,  SI  29,  80. 
Presumption  as  to  award,  IS  31-33. 
Conclusiveness  of  award,  IS  34-38. 
Ertoppel,  140. 
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Actions  on  awards,  §§  41-43. 
Pleading  award  as  defense,  |  44. 
Eridence  of  award  as  defense,  f  §  46-49. 
Notloe  to  parties  before  Judgment,  SS  50,  61. 
Beriew,  SS  SS-54. 


Cboss-Reeebknoeb. 

Arbitration  in  partlenlar  cases,  see  spe- 
cific topics. 

See.  also.  Accord  and  Satisfaction;  Com^ 
promite  and  Settlement. 

Arbitration  of  damages  by  trespassing 
animals,  see  Animttlt,  f|  88-93. 

I.  SUBKISSZON. 
Statutory  ivoTisiona. 

1  (1874.)  The  mode  of  proceeding  by 
arbitration  provided  by  statute.  Is  not  ex- 
clUBlve.  An  award  upon  a  submission, 
valid  at  common  law,  may  support  an  action. 
Ttfwm  V.  Tate,  3  Neb.  388. 

2.  (1897.)  The  method  provided  by  title 
28  of  the  code  of  civil  procedure  for  set- 
tling dllferences  existing  between  parties 
by  arbitration  is  not  exclusive.  That  right 
existed  at  common  law  and  has  not  been 
taken  away  by  the  statute.  Burkland  v. 
Johnson,  50  Neb.  858  (70  N.  W.  888). 

Agreement  to  arbitrate. 

Agreement  to  arbitrate  loss  under  Insur- 
ance policy,  see  Insurance,  §  447. 

3.  (1896.)  Authority  to  sign  an  agree- 
ment to  arbitrate  cannot  be  Inferred  from 
acts  as  special  agent  having  no  ref- 
erence to  such  arbitration  or  the  subject- 
matter  therein  contemplated.  Manufactur' 
era  <f  Builders  Fire  Ins.  Co.  v.  Mullen,  48 
Neb.  620  (67  N.  W.  446). 

Bcqulsltes  and  validity. 

4.  (1897.)  Parties  who  submit,  their 
differences  to  arbitration  in  pursuance  of 
the  provisions  of  title  28  of  the  code  of  dvll 
procedure,  must  aclmowledge  their  agree- 
ment of  submission  before  a  justice  of  the 
peace,  and  failure  to  do  so  wUI  deprive  the 
district  court  of  jurisdiction  to  confirm  the 
award  made  or  render  Judgment  thereon  on 
motion  of  the  successful  party.  Burkland 
V.  Johnson,  50  Neb.  858  (70  N.  W.  388). 

Rerocation  of  submission. 

5.  (1896.)  A  party  to  an  arbitration 
may  revoke  the  submission  before  an  award 
is  made,  and  where  the  submission  pro- 
vides for  a  written  award,  a  revocation  may 
be  made  after  the  arbitrators  have  indi- 


vidually communicated  to  strangers  their 
respective  views,  but  before  they  have 
signed  any  award.  Butler  v.  Greene,  49 
Neb.  280  (68  N.  W.  496). 

6.  (1896.)  The  right  to  revoke  a  sub- 
mission to  arbitration,  at  common  law,  must 
be  exercised  before  the  making  and  publi- 
cation of  the  award,  otherwise  it  will  be 
considered  as  avoided.  Gonnecticut  Fire 
Ins.  00,  V.  O'Fallon,  49  Neb.  740  (69  N.  W. 
118). 

7.  (1896.)  A  stipulation  for  arbitration 
which  does  not  provide  for  submitting  the 
matters  In  dispute  to  a  particular  person 
or  tribunal,  but  to  one  or  more  persons  to 
be  mutually  chosen,  is  revocable  by  either 
party,  and  will  not  oust  the  Jurisdiction  of 
the  courts  having  cognizance  ot  the  subject 
of  the  controversy.  Home  Fire  Ins.  Co.  v. 
Kennedy,  47  Neb.  138  (166  N.  W.  278). 

Enforcement. 

8.  (1893.)  Oral  agreements  of  attor 
neys  to  arbitrate  loss,  made  out  of  court,  will 
not  be  enforced  against  objections  of  one, 
even  though  policy  provide  for  arbitration. 
German-American  Ins.  Co.  v.  Buckstaff.  38 
Neb;  136  (56  N.  W.  692). 

9.  (1901.)  It  is  the  settled  law  of  this 
state  that  a  provision  in  a  contract  requir- 
ing arbitration,  whether  of  disputes  arising 
under  the  rontract  generally  or  only  of  the 
amount  of  any  loss  or  damages  sustained  by 
the  parties  thereto,  will  not  be  enforced; 
nor  will  refusal  to  arbitrate  be  available  in 
an  action  growing  out  of  the  contract 
Schrandt  v.  Young,  62  Neb.  264  (86  N.  W. 
1085). 

10.  (1902.)  An  i^eement  by  which  par- 
ties thereto  stipulate  in  advance  not  to 
enforce,  by  resort  to  a  court  ot  Justice, 
a  substantial  rl^ht  which  may  subsequently 

be  Involved  in  dispute  between  them,  but 
to  submit  such  right  to  the  decision  of  a 
private  tribunal,  although  other  questions 
involved  may  be  reserved  for  adjudication 
by  the  courts,  cannot  be  enforced.  Hart- 
ford Fire  Ins.  Co.  v.  Hon,  66  Neb.  S65  (92 
N.  W.  746;  60  L.  R.  A.  436). 

11.  (1902.)  An  agreement  between  par- 
ties to  a  contract  that  neither  shall  maln- 
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a  Bolt  thereon  after  breach. — all  dff- 

ires  to  be  settled  by  arbitration, — Is 
ut  binding  force,  as  tending  to  oust 
«urt3  of  their  jurisdiction.  Hartford 
In*.  Co.  V.  Hon,  66  Neb.  565  (92  N.  W. 
BO  L.  R.  A.  436). 

AMITBATOBS  AND  PBOOEBD- 
INOS. 

npetency  of  arbitrators  aa  witnesses, 

'itneises,  |  57. 

er  of  iTTegnlarlties. 
(1897.)    It  Is  competent  for  parties 

arbitration  had  under  the  provisions 
le  28  of  the  code  of  civil  procedure, 
ive  any  irregularity  in  the  proceeding 
I  does  not  go  to '  the  Jurisdiction  of 
rbltrators  to  act,  or  the  jurisdiction 
B  district  court  to  confirm  the  award 
BurJeJand  v.  Johnson,  60  Neb.  868 
r.  W.  388). 

trmce  of  arbitiatora  in  award. 

(1896.)  An  agreement  to  submit 
rs  to  two  arbitrators  having  power  to 
B  an  umpire  to  act  only  when  they 
does  not  authorize  one  arbitrator 
the  umpire  without  a  showing  of 
mce  between  the  arbitrators,  to  re- 
ft coneludve  award.  Jlfanu/'oc(ttrer«  <£ 
en  Fire  Int.  Co.  v.  MuUen^  48  Neb. 
87  N.  W.  445). 

(1899.)  Under  a  submission  to  three 
ators,  the  award  of  two  to  be  blnd- 
i  further  provision  that  the  award 
i  be  in  writing,  signed  by  three  ot 
rbltrators,  held  not  to  Invalidate  an 
I  by  two  of  them.  City  of  O'Neitl  v. 
,  57  Neb.  760  (78  N.  W.  256). 

m.  AWABD. 
[sites  of  award. 

(18S3.)  Id  order  to  make  a  valid 
I,  the  arbitrators  must  pass  upon  all 
ial  matters  submitted  to  them.  8ide» 
mdlinger,  14  Neb.  491  (17  N.  W.  118). 

iency  of  finding. 

(1892.)  Ad  award  will  he  held  void 
ncertainty  when  no  amount  Is  named 
In  or  means  indicated  1^  which  It  can 
eertained.   Bt.  Paul  Fire  4  Marine  Int. 

Ootthelf.  35  Neb.  351  (63  N.  W.  137). 
uent  of  findings. 

An  award  of  arbitrators  must  state 
acts  found  them,  and  their  con- 
ms  of  law  separately.  (1871)  Murry 
m,  1  Neb.  456;  (1885)  Oraves  v.  Bco- 
17  Neb.  593  (24  N.  W.  222). 


18.  (1883.)  tt  is  not  essential  to  the  n- 
lldlty  of  an  award  of  arbitrators  upon  an 
account,  when  not  required  by  the  terms 
of  this  suhmissIoD,  nor  requested  on  the 
trial,  that  there  be  a  special  finding  as  to 
each  separate  item  composing  It,  but  a 
"sneral  finding  is  sufiicient.  Sides  v.  Brend- 
linger,  14  Neb.  491  (17  N.  W.  113). 

19.  (1888.)  Where  all  matters  In  dif- 
ference between  two  parties  are  submitted 
to  the  decision  of  arbitrators,  and  such  ar- 
bitrators, after  hearing  the  evidence,  etc., 
make  and  file  an  award  In  the  district 
court,  in  which  the  facts  are  found  sepa- 
rately from  the  conclusions  of  law,  the 
judgment  of  the  district  court  confirming 
such  award  will  not  be  reversed,  upon  the 
ground  that  the  arbitrators  have  not  stated 
the  fticts  found  and  conclusions  of  law  sepa- 
rately. Westover  v.  Armstrong,  24  Neb. 
391  (38  N.  W.  843). 

20.  (1897.)  An  award  made  hy  arbitra- 
tors chosen  and  acting  In  pursuance  of  title 
28  of  the  code  of  civil  procedure,  without  a 
statement  of  any  conclusions  of  fact  or 
conclusions  of  law  found  by  them,  such 
requirements  not  having  been  waived,  is 
erroneous  and  a  judgment  confirming  such 
award  may  be  reversed  in  a  direct  proceed- 
ing Instituted  for  that  purpose.  BurkJand 
V.  Johnson.  50  Neb.  858  (70  N.  W.  388). 

21.  (1897.)  It  is  *be.duty  of  arbitrators 
chosen  and  acting  in  pursuance  of  the  pro- 
visions of  title  28  of  the  code  of  civil  pro- 
cedure, to  make  and  state  separately  the 
conclusims  of  fact  and  conclusions  of  law 
reached  by  them,  unless  the  parties  to  such 
arbitration  have  by  their  agreement  of  sub- 
mission waived  such  requirement.  Burk- 
lend  V.  Johnson,  RO  Neh.  858  (70  N.  W.  388). 

22.  (1897.)  The  failure  of  arbitrators 
chosen  and  acting  under  the  provisions  of 
title  28  Of  the  code  of  civil  procedure  to 
make  and  state  the  conclusions  of  fact 
and  law  found  by  them  Is  an  Irregularity 
merely,  ani  one  that  does  not  render  their 
award  void  nor  oust  the  district  court  of 
jurisdiction  to  confirm  it.  BurkJand  v. 
Johnson,  50  Neb.  858  (70  N.  W.  388). 

23.  (1899.)  A  single  cause  of  action 
having  be?.n  submitted  to  arbitration,  an 
award  whereby  the  arbitrators  "find  for  the 
plaintiff,  assesses  her  damages"  at  a  sum 
named,  and  "award"  her  that  sum  is  a 
sufficient  separate  finding  of  facts  and  of 
law.  City  of  O'Neill  v.  Clark,  57  Neb.  760 
(78  N.  W.  256). 
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24.  (1899.)  Under  the  sUtute  relating 
to  arbitrations,  the  arbitrators  must  in  their 
award  state  separately  their  findings  of 
fact  and  conclusions  of  law;  but  this  re- 
quirement is  met  if  the  finding  be  as  certain 
as  is  required  of  the  verdict  of  a  jury.  City 
of  O'Neill  V.  Clark,  57  Neb.  760  (78  N.  W. 
256). 

Setting  aside  or  modifying. 

25.  (1876.)  Where  It  is  clearly  shown 
tbat  an  award  of  arbitrators  has  been  ob- 
tained by  fraud,  corruption,  or  other  undue 
means,  it  should  be  set  aside;  but  the  fact 
that  a  party  seeking  to  avoid  the  award 
swears  that  he  believes  it  lias  been  so  ob- 
tained. Is  no  eridence  whatever.  The  facts 
and  circumstances  on  which  the  affiant  bases 
his  belief  should  be  set  out  in  detail,  and 
all  the  evidence  on  which  he  relies  pre- 
sented to  the  court  to  which  the  award 
has  been  returned.  McDoioell  v.  Thomaa, 
4  Neb.  542. 

26.  (1893.)  The  fact  that  neither  the 
witnesses  nor  the  arbitrators  were  sworn, 
when  no  objection  is  made  on  tbat  ground, 
will  not  invalidate  the  award.  Oreer  v.  Can- 
field,  38  Neb.  169  (66  N.  W.  883). 

27.  (1894.)  The  finding  of  the  trial 
court  adversely  to  an  arbitrament  having 
been  entered  Into  between  partners  for  the 
settlement  of  differences  between  them  will 
not  be  disturbed  when  there  were  such  proofs 
aa  would  Justify  the  conclusion  reached  as 
one  which  might  reasonably  be  attained 
upon  due  consideration  thereof.  Glode  f>. 
White,  39  Neb.  728  (68  N.  W.  286). 

28.  (1897.)  If  an  award  made  in  pur^ 
suance  of  title  88  of  the  code  of  civil  pro- 
cedure may  be  set  aside  or  modified  on 

motion  because  of  a  mistake  in  computation 
or  allowance  of  interest  by  the  arbitrators 
It  can  only  be  done  when  It  appears  that 
such  a  mistake  was  that  of  all  the  arbitra- 
tors whose  concurrence  was  necessary  to 
the  making  of  the  award.  Burkland  v. 
Johnson,  60  Neb.  858  (70  N.  W.  388). 

Conflrmation. 

29.  (1893.)  A  verbal  submission  of  the 
matters  in  controversy  between  parties,  who 
appear  voluntarily,  and  testify  themselves, 
and  produce  witnesses  In  support  of  their 
respective  claims,  will,  If  fairly  conducted, 
be  sustained  after  the  making  of  the  award. 
Greer  v.  Canfield,  38  Neb.  169  (56  N.  W. 
8S3). 

30.  (1897.)    The  failure  to  acknowledge 


before  a  Justice  of  the  peace  the  agreement 
of  submission  is  not  an  irregularity  that 
the  parties  to  the  arbitration  may  waive; 
and  their  ratification  of  an  award  made 
under  such  defective  submission  will  not 
Invest  the  district  court  with  Jurisdictloa 
to  confirm  such  award.  Bwkjflnd  v.  /ohn- 
«on,  50  Neb.  858  (70  N.  W.  388). 

Pnaumption  as  to  award. 

81.  (1883.)  Every  reasonable  Intend- 
ment is  to  be  made  in  favor  of  an  award. 
Sides  V.  Brendlinger,  14  Neb.  491  (17  N.  W. 
113). 

32.  (1883.)  The  legal  presumption,  no- 
less  the  contrary  appear.  Is  that  arbitrators 
decide  all  mattera  submitted  to  them,  and 
only  those.  Sides  v.  Brendlinger,  14  Neb. 
491  (17  N.  W.  113). 

33.  (1887.)  Courts  will  construe  awards 
f&vorably  and  make  all  reasonable  presump- 
tions In  favor  of  their  validity.  Bentletf  v. 
JjavU,  21  Neh.  685  (33  N.  W.  478). 

ConclusiveneM  of  award. 

34.  (1874.)  An  award  by  arhlttaton 
sctlng  within  the  scope  of  their  authority 
becomes  the  act  of  the  parties,  and  de- 
cides their  rights  as  effectually  as  a  jadg- 
ment.   Tynan  v.  Tate,  3  Neb.  388. 

36.  (1887.)  Where  certain  UAtters  tai 
difference  were  submitted  to  arbitrators, 
who  made  verbal  award,  which  was  rati- 
fied by  the  parties  entering  Into  a  written 
agreement  signed  by  them  and  witnessed  by 
said  arbitrators,  the  parties  thereby  ac- 
cepted of  said  award  and  no  action  conld 
be  brought  upon  original  items  of  acoount 
submitted  to  said  arbitrators  without  show- 
ing some  adequate  cause  for  setting  the 
award  aside.  Bentley  v.  Davis,  21  Neb.  685 
(33  N.  W.  473). 

36.  (1887.)  Matters  not  submitted  to  ar- 
bitrators or  not  considered  by  them  In  nuk- 
ing award  may  be  sued  on  as  though  no 
such  award  had  been  made.  Bentley  v. 
Davis,  21  Neb.  685  (33  N.  W.  473). 

37.  (1894.)  A  Judgment  rendered  by  a 
justice  of  the  peace  on  an  award  made  by 

arbitrators  under  the  provisions  of  article 
3,  chapter  2,  Comn.  Stats.,  1893,  Is  do  more 
conclusive  or  final  than  an  ordinary  judg- 
ment at  law  rendered  by  such  Justice,  and 
may  be  appealed  from  by  either  of  the  par- 
ties to  such  award.  Holub  v.  Mitchell.  43 
Neb.  389  (60  N.  W.  696). 

38.  (1895.)  The  right  to  recover  dam- 
ages from  trespassing  animals  is  not  barred 
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act  that  arliltrators  have  made  an 
id  the  assessment,  as  provided  tor 

}rd  law,  has  been  paid.  Richardson 
ad.  44  Neb.  606  (62  N.  W.  1077). 
896.)    An  award,  whether  at  com- 

or  under  the  statute,  when  regu- 
ie  and  published  is,  In  the  absence 

or  mistake,  prima  facie  binding 

parties  thereto,  atid  the  burden  of 
and  proving  the  contrary  is  upon 
r  seeking  to  Impeach  It.  Oonnecti- 

In*.  Co.  V.  O'Fallon,  4»  Neb.  740 
V.  118). 

.897.)  Beld,  In  the  case  at  bar, 
plaintiff  In  error  had  estoped  htm- 
1  assailing  the  award  made,  either 
ot  the  failure  of  the  arbitrators  to 
e  conclusions  of  fact  and  conclu- 
law  found  by  them,  or  because  of 
e  In  computation  and  allowance  ot 
alleged  to  have  been  made  by  the 
rs.  BurkJand  v.  Johnaon,  60  Neb. 
N.  W.  388). 

on  awards. 

1877.)  Arbitrators  are  proper  wl^ 
0  testify  concerning  what  matters 
esented  before  them,  and  whether 
bey  had  considered  all  the  matters 
Hall  V.  Tanier,  6  Neb.  85;  7  Neb. 

(1874.)  An  award  upon  a  stibmts- 
Id  at  common  law  will  support  an 
Tynan  v.  Tate.  3  Neb.  388. 
L877.)  In  an  action  on  an  award, 
adant  may  set  up  as  a  defense  that 
trators  considered  matters  not  sub- 
D  them,  or  omitted  to  consider  mat- 
ch were  submitted,  and  may  prove 
tters  hi  bar.  Hall  v.  Taniar,  6  Neb. 
•b.  397. 

1893.)  Where  there  is  no  compe- 
dence  of  an  agreement  of  the  par^ 
n  action  to  submit  their  matters  ot 

:e  to  arbitrators.  It  Is  error  to  sub- 
question  of  an  award  to  the  jury. 
American  ln».  Co.  v.  Buekataff,  38 

;  (56  N.  W.  692). 

J  award  as  a  defense. 

1893.)    Where   matters   in  contro- 
re  submitted  to  arbitrators,  proof 
Lud  an  award  made,  and  an  action 
thereon,  an  answer  which  talis 
that  the  arbitrators  exceeded  their 
or  did  not  consider  some  of  the 
submitted,  or  did  an  Iniuatice  to 


the  defendant,  falls  to  state  a  defense. 
Greer  v.  Canfteld,  38  Neb.  169  (56  N.  W. 
883). 

Evidence. 

45.  (1874.)  Id  an,  action  to  recover  the 
amount  of  an  award  by  arbitrators  chOBen 
by  the  pauties.  testimony  regarding  the  sul>- 
mlssion  of  the  matter  to  arbitrators  is  ad- 
missible.   Tynan  v.  Tate,  3  Neb.  388. 

46.  (1889.)  Where  there  Is  a  dispute 
between  a  contractor  and  the  owner  of  the 
building  regarding  certain  parts  of  the  work 
done  and  an  agreement  to  submit  the  same 
to  arbitration,  held  the  award  did  not  In- 
clude matters  pertaining  to  parts  of  the 
work,  and  tor  materials  not  included  in  the 
agreement.  Doane  College  v.  Zjanham,  26 
Neb.  421  (42  N.  W.  405). 

47.  (1892.)  Held,  a  finding  in  the  rec- 
ord was  an  InTolce  ot  goods  and  not  an 
award  of  arbitrators.  St.  Paul  Fire  tf 
Uarine  Tna.  Co.  v.  Ootthelf,  35  Neb.  361  (53 
N.  W.  137). 

48.  (1893.)  A  claim  that  an  award  was 
made  on  Sunday  is  not  sustained  by  show- 
ing the  arbitrators  some  explanations  on 
that  day.  Oreer  v.  Canfleld,  38  Neb.  169  (66 
N.  W.  883). 

49.  (1896.)  Evidence  tending  to  im- 
peach an  award  actually  made  and  pub- 
lished, in  accordance  with  the  agreement  of 
submission,  is  Inadmlnible  under  a  general 
denial.  Connecticut  Fire  In*.  Co.  v.  O'Fal- 
ton,  49  Neb.  740  (69  N.  W.  118). 

Notice  to  parties  before  Jndgrnient. 

50.  (1874.)  In  rendering  a  judgment 
upon  an  award  of  arbitrators.  It  is  not  abso- 
lutely necessary  for  the  court  to  give  notice 
to  either  party  before  proceeding  to  act  upon 
the  award.   Kelly  v.  Mor»e,  3  Neb.  224. 

51.  (1901.)  Where  a  confirmation  and 
entry  of  judgment  upon  an  award  are  In 
accordance  with  the  express  terms  ot  the 
agreement  under  which  it  was  made  and 
the  court's  order  submitting  the  matter  to 
the  arbitrators,  no  notice  to  the  defendant 
of  such  confirmation  and  entry  of  judgment 
was  necessary.  Shutt  v.  Hebebrand,  1  Unof. 
571  (95  N.  W.  785). 

BeTiew. 

52.  (1876.)  A  party  aggrieved  by  a 
Judgment  affirming  or  setting  aside  an 
award  of  arbitrators  may  appeal,  but  the 

evidence  presented  to  the  court  below  must 
be  preserved  by  bill  of  exceptions,  other- 
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wise  no  foundation  hu  been  laid  on  which 
to  predicate  an  appeal.  McDotoell  v. 
Thomas,  4  Neb.  542. 

53.  (1886.)  Where  a  cause  is  submitted 
to  an  arbitrator,  without  suit,  under  the 
proTlsions  of  title  28  of  the  civil  code,  and 
the  arbitrator  presents  and  flies  his  avard 

Id  the  district  court,  such  award  may  be 
attacked  by  a  motion  to  reject  and  set  it 
aside  for  any  legal  and  sufficient  reasons. 
Graves  v.  Scoville,  17  Neb.  593  (24  N.  W. 
222). 

54.  (1894.)  The  proTlsiona  of  sections 
991-995  of  the  code  of  cItII  procedure  are 
not  applicable  to  awards  made  under  article 
3,  chapter  2,  Compiled  Statutes,  1893. 
Bolub  V.  MittiKett,  42  Neb.  889  (60  N.  W. 
596). 


ARCHITECTS. 

Approval  of,  as  to  performance  of  cootract, 

see  Contracts,  §|  309-312. 

Lien  of.  on  building,  see  Mechanics'  Liens, 
Sfl9.  20. 

ARGUMENT  OF  COUNSEL. 
In  clTlI  cases,  see  Trial,  V. 

In  criminal  prosecutions,  see  Criminal 

Law,  XII.  E. 

Waiver  of  error  by  failure  to  argue,  see 
Appeal  and  Error,  §§  2048-2052. 

Review  of  rulings  of  court  as  to,  see 
Appeal  ana  Error,  Sf  1704-1706. 

Harmless  error,  see  Appeal  and  Error, 
SI  2023-2026. 

ARRAIGNMENT. 

See  OHminal  Law,  S|  148-203. 


Cboss-Rbfebenctb. 

See,  also,  Escape. 

See,  also.  Bail;  Recognizance:  False  Im- 
prisonment. 

Release  from,  see  Habeas  Corpus. 

Release  from  arrest  made  under  void 
law,  see  Habeas  Corpus,  1811,  12. 

Rearrest  after  discharge  on  habeas  cor- 
pus, see  Habeas  Corpus,  8§  56,  67. 

Homicide  in  maUnK  arrest,  see  Homicide, 
«34,  3B. 

Homicide  while  resisting  arrest,  see  Homi- 
cide, 8  36. 

Arrest  of  garnishee  for  refusal  to  answer 
tn  garnishment,  see  Oamiahment,  |  97. 

Arrest  for  failure  to  support  illegitimate 
child,  see  Bastards,  88  122,  123. 

Order  overruling  motion  for  order  of  ar- 
rest as  final  order,  see  Appeal  and  Error, 
8  76. 

In  civil  actions. 

1.  (1903.)  It  is  not  error  to  refuse,  In 
an  action  for  maliciously  procuring  plain- 
tltTs  arrest  In  proceedings  in  aid  of  execu- 
tion, an  instruction  tlut  makes  an  Inten- 
tion on  the  part  of  plaintiff  to  leave  the 
state  a  sufficient  ground  for  arresting  him. 
The  statute  only  permits  arrest  where  there 
is  danger  defendant  will  not  obey  a  citation 
to  appear.  Bank  of  Miller  v.  Richmon,  68 
Neb.  731  (94  N.  W.  998). 

By  public  officer. 

2.  (1881.)  Before  an  officer  can  lawfully 
report  to  extreme  measures — such  as  shoot- 


ing— to  prevent  an  escape  from  an  unatbor 
tzed  arrest  for  felony,  he  is  required  to  exer- 
cise a  high  degree  of  care  and  diligence  In 
Rscertatnlng  whether  he  has  the  right  man. 
Kopplekom  v.  Huffman,  12  Neb.  96  (10  N. 
W.  577);  Huffman  v.  Koppelkom,  8  Neb. 
344. 

3.  (1891.)  The  rule  of  criminal  law  Is 
settled  that  an  officer  without  warrant  acts 
as  an  individual  without  police  authority 
unless  he  witnesses  the  criminal  act:  and 
he  muet  have  notice  that  the  crime  has  been 
committed,  and  that  the  prisoner  arreted 
is  the  guilty  party,  kelson  v.  State.  33  Neb. 
528  (50  N.  W.  679). 

4.  (1895.)  A  sheriff  or  other  police  oiB- 
cer.  In  arresting  or  preventing  the  escape 
of  a  felon,  may  use  such  force  as  Is  reason- 
ably necessary,  even  to  the  taking  of  life; 
but  If  the  felon  can  be  taken,  or  his  escape 
prevented,  without  killing  the  offender,  and 
he  be  slain,  the  officer  Is  guilty  of  at  least 
manslaughter.  Lamma  v.  State,  46  Neb. 
236  (64  N.  W.  956), 

5.  (1896.)  The  proper  officer  may  arrest 
and  detain  any  person  found  violating  any 
law  or  legal  ordinance,  until  a  warrant  can 

be  obtained.  Fry  v.  Kaessner,  48  Neb.  133 
(66  N.  W.  1126). 

By  private  citleen. 

6.  (1884.)  Where  a  felony  bas  been 
committed,  and  there  Is  good  cause  to  be- 
lieve that  a  certain  party  committed  tbe 
same,  a  private  person  may  arrest  sucb 
party  until  a  warrant  can  be  procured. 
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Sinmerman  v  State,  16  Neb.  61B  (21  N.  W. 
3S7). 

7.  (1902.)  Under  the  provisions  of  sec- 
tion 284  of  the  criminal  code,  a  private  per- 
sRi  may  make  an  arrest  Tithout  a  warrant 
only  In  case  the  offense,  for  which  the  per- 
son suspected  is  arrested,  has  In  fact  been 
committed.  Kyner  v.  Laubner,  8  Unot.  370 
(91  N.  W.  491). 


Resisting  unlawful  arrest. 

8.  (1883.)  A  person  may  resist  an  un- 
lawful attempt  at  arrest,  and  if  necessary, 
rather  than  submit,  he  may  lawfully  kill 
the  person  making  it.  Bimmerman  v.  State, 
14  Neb.  568  (17  N.  W.  115). 

ARREST  OF  JUDGMENT. 

See  Judgments,  VI. 

In  criminal  prosecution,  see  Criminal 
Law,  %i  920,  921. 


Infoimation. 

1.  (1892.)  In  an  Information  for  arson 
In  setting  fire  to  a  building  the  ownership 
thereof  may  be  alleged  to  be  in  the  party  in 
poeaesBion  because  the  offense  is  against 
tlte  habitation.  Where,  however,  the  offense 
charged  is  the  buminc;  of  certain  "stacks  of 
wheat  of  the  value  of  $300,"  etc.,  the  names 
of  the  owners  thereof  must  be  alleged  and 
proTed.  Bwrger  v.  State,  34  Neb.  397  (51 
N.  W.  1027). 

2.  (1896.)  Under  section  64  of  the  crlm- 
lul  code  it  was  erroneous  to  try  defendant 
cpoD  the  charge  of  burning  a  schoolhouse. 
Joined  with  a  charge  for  causing  the  burn- 
ing to  be  done  by  another.  Wendell  v. 
State.  46  Neb.  823  (85  N.  W.  884). 

Zvidtnee. 

3.  (1899.)  On  the  trial  of  a  person  in- 
formed apiinst  for  burning  property  with 
istent  to  prejudice  an  insurance  company, 
where  the  accused  refuses  to  produce  the 
polfdes  of  insurance,  secondary  evidence  is 
competent  to  show  the  contents  of  the  poli- 


cies, that  they  were  made  out  and  delivered 
by  an  authorized  agent  of  the  companies, 
and  that  defendant  was  claiming  indemnity 
under  them.  Knights  v.  State,  58  Neb.  225 
(78  N.  W.  508;  76  Am.  St  Rep.  78). 

4.  (1907.)  Bvldence,  In  a  prosecuUon 
for  arson,  Ehowlng  defendant  to  have  been 
seen  at  a  place  of  such  distance  from  the 
property  burned  to  be  most  probable  that  he 
could  not  have  been  near  the  property  when 
the  building  was  flred  will  not  sustain  a  con- 
viction. Beidelbaugh  v.  State,  79  Neb.  499 
(115  N.  W.  146). 

Instruction. 

5.  (1892.)  Under  a  statute  which  de- 
clares, "If  any  person  shall  wilfully  or  ma- 
liciously set  Are  to,  or  burn  or  cause  to  be 
burned,  any  barrack  or  stack  of  hay,  wheat, 
etc.  •  *  •  the  property  of  another,  of 
the  value  of  $30  or  upwards,"  an  instruction 
that  if  the  property  "is  of  some  value  you 
will  find  said  Edvrard  Hoagland  guilty,"  Is 
erroneous.  Burger  v.  State,  84  Neb.  397  (  51 
N.  W.  1027). 
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1 1  ASSAULT  AND  BATTERY. 

n.    OBmirAL  BESPONSIBZziTY. 

Nature  of  criminal  assault,  i  41. 
 Intent,  H43,  48. 

Assault  with  intent  to  do  great  bodUy  harm,  ||  44-49. 

Defenses,  g§  50-S2. 

liability  of  aider  or  abettor,  S  53. 

Indictment  or  information,  JS  64-59. 

Limitation  of  prosecution,  H  60,  61. 

Weight  and  sufficiency  of  evidence,  H  62-70. 

Questions  ior  jury,  6}  71-73. 

Instructions,  (8  74,  74a. 

Costa,  175. 


Ill 


Ceoss-Refebences. 

Costa  taxed  on  complainant  when  case 
fails,  see  CosU,  { 147. 

Punishment  of  child  by  parent,  see  Parent 
and  Child,  §S15,  16. 

I.  CIVIL  UASXLITY. 

Defuues. 

1.  (1884.)  The  act  of  March  S,  1871, 
eatltled  "An  act  to  protect  owners  and  occu- 
pants of  enclosed  and  cultivated  lands  from 
trepass  and  damage,"  does  not  take  away 
the  right  of  reasonable  resistance  by  the 
owner  to  the  tnrasitm  of  such  lands.  Fog- 
binder  V.  Svitak,  16  Neb.  49»  (20  N.  W. 
866). 

2.  (1884.)  A  person  may,  with  reason- 
able force,  defend  his  property  or  premises, 
as  well  as  his  person,  when  invaded,  and 
the  fact  that  an  injury  Is  inflicted  upon  the 
Invading  or  attacking  party  will  not  make 
the  residing  party  liable  for  damages  result- 
ing 'rom  such  Injury,  If  Inflicted  In  the 
reasonable  defense  of  one's  house,  lands, 
or  goods.  Foabinder  v.  SvitaJc,  16  Neb.  499 
(20  N.  W.  866). 

3.  (1884.)  If  a  person  wilfully  trespass 
upon  the  cultivated  lands  of  another,  and 
while  80  trespassing  assault  the  owner 
thereof,  and  the  owner,  while  defending  his 
person  from  such  assault,  and  while  being 
pursued  by  the  assaulting  party,  inflicts 
an  Injury  upon  the  party  thus  making  the 
assault,  the  party  thus  injured  cannot  re- 
cover damages  for  the  injury  so  received. 
Neither  can  he  If,  In  such  case,  a  gun  in 
the  bands  of  the  assaulted  party  is  acci- 
dentally discharged,  and  he  Is  Injured  there- 
by. Foabinder  v.  Svitak,  16  Neb.  499  (20 
N.  W.  866). 

4.  (1898.)  Right  of  recaption  of  [>erson- 
alty  exists  In  this  state.  Barr  v.  Pott,  56 
Neb.  698  (77  N.  W.  125). 

5.  (1892.)  Words  of  provocation  will 
not  justify  an  assault,  but  may  be  ground 


of  mitigation  of  damages.  Haman  v.  Omalut 
Horse  B.  Co.,  35  Neb.  74  (52  N.  W.  830). 

6.  (1905.)  Where  there  Is  no  evidence 
of  provocative  words,  it  Is  error  to  instruct 
the  jury  that  mere  words  of  provocation  are 
not  sufficient  to  justify  a  person  in  com- 
mitting an  assault  and  battery  upon  an- 
other, but  the  words  may  be  considered  to 
mitigation  of  damages.  Langdon  v.  Clarfee, 
78  Neb.  516  (103  N.  W.  62). 

Persons  liable. 

7.  (1881.)  In  an  assault  and  battery, 
not  onliy  he  who  Is  the  actor  or  actual 
perpetrator  of  the  otrense,  but  he  also  who, 
behig  present  when  the  act  is  done,  aids 
and  abets  therein.  Is  a  principal  and  liable 
as  such  at  the  suit  of  the  Injured  party. 
Cooney  v.  Burke,  11  Neb.  258  (9  N.  W.  57). 

8.  (1889  )  A  person  who  unUwfDlly 
shoots  another  and  wounds  him,  whether 
intentionally  or  through  negligence,  Is  lia- 
ble for  the  damages  thereby  sustained  by 
the  party  injured.  CarmtOuul  v.  Dolen,  SS 
Neb.  336  (41  N.  W.  178). 

Jurisdiction. 

9.  (1882.)  County  courts  have  JurlsdlC- 
llon  of  actions  to  recover  damages  for 
assault  and  battery,  where  the  amount 
sought  to  be  recovered  does  not  exceed  $500 
Brmter  v.  Lunt«er,  12  Neb.  473  (11  N.  W. 
780). 

Process. 

10.  (1882.)  If  the  amount  claimed  does 
not  exceed  $100,  a  summons  In  an  action 
In  a  county  court  should  be  issued  and 
served  in  the  same  manner  as  In  case? 
commenced  before  a  justice  of  the  peace. 
Brauer  v.  Luntzer,  12  Neb.  478  (11  N.  W. 
730). 

Pleading. 

11.  (1889.)  The  words  In  the  petition  is 
an  action  for  damages  for  an  indecent  u> 
sault,  "Did  then  and  there  assault  the 
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with  foul  and  Indecent  purpose  to 
Bce  to  her  person  and  by  force  and 
tion  to  criminally  know  her,  the 
IntifT,"  etc.,  after  verdict,  held  suffl- 
itkina  v.  Gladwiah,  27  Neb.  841  (44 
r). 

(1889.)  Where  a  petition  alleging 
defendant  made  an  assault  upon  the 

and  by  striking  and  shooting  fn 
imen  is  filed  in  May,  an  amended 

stating  that  defendant  being  in- 
1  took  a  plBtot  from  his  pocket  and 
tly  and  carelesBly  dlBchargod  the 
erehy  wounding  plaintiff,  does  not 
different   cause   of   action.  Oar- 

V.  Dolen,  26  Neb.  335  (41  N.  W. 

L897.)  A  petition  charging  the  de- 
with  unlawfully  beating  and  wound- 
plaintiff  on  the  head  with  a  pltch- 
ereby  he,  plaintiff,  "was  wounded 
nd  for  a  long  time  will  be,  sick,  and 
Bred,  and  will  Buffer,  great  bodily 
[  discomfort,"  states  a  cause  of  ao- 
sneh  physical  and  mental  suffering 
e  natural  and  proximate  result  of 
ig  so  alleged.  Harahman  v.  Ro»€, 
113  (69  N,  "W.  755). 
1897.)  It  is,  in  a  civil  acUon  fOr 
and  battery,  unnecessary  to  spe- 
ege  such  damages  as  are  the  neces- 
usual  consequence  of  the  act  com- 
■>!.  Harshman  v.  Rose,  60  Neb.  113 
T.  755). 

k 

Imlssiliillty-  in  generaL 

1882.)  Plaintiff,  a  married  woman, 
testified  that  at  the  time  of  the 
ihe  was  enciente,  and  that  the  bat- 
ted her  to  miscarry,  upon  her  cross- 
Lion  she  was  asked  by  defendant's 
whether  her  husband  was  not  In 
t  of  beating  her.  To  which  ques- 
plalntiff  by  her  counsel  objected; 
ijectloa  was  sustained  by  the  court. 
>  error.  Cforacke  v.  Sintz,  13  Neb. 
N.  W.  397). 

L887.)  In  an  action  for  damages 
Indecent  assault,  evidence  as  to  a 
istrict  feud  in  which  defendant  was 
properly  excluded.  Atkina  v. 
I,  27  Neb.  841  (44  N.  W.  37). 
L889.)  In  a  cItII  action  for  dam- 
a  female  plaintiff,  for  an  assault 
r  with  Intent  to  have  carnal  inter- 
ritb  her,  statements  nude  my  the 


defendant  of  and  concerning  the  plaintiff, 
derogatory  to  her  character,  before  and 
aftor  the  alleged  assault,  and  too  remote 
therefrom  to  be  deemed  a  part  of  the  rea 
i/eatte,  were  inadmissible  in  evidence.  At- 
kirn  V.  aiadwiah,  26  Neb.  390  (41  N.  W. 
347). 

18a.  (1896.)  In  a  suit  for  injuries  to 
one  who  was  ejected  from  a  building  and 
thrown  upon  the  pavement,  pleadings  in  a 
case  through  which  defendant  acquired  title 
to  the  building  were  properly  excluded. 
MenoeOoht  v.  TanDom,  48  Neb.  880  (67  N. 
W.  867). 

19.  (1898.)  In  a  civil  action  for  dam- 
ages for  assault  and  battery  evidence  that 
defendant  had  never  been  arrested  for  the 
assault  properly  rejected.  Barr  v.  Post,  56 
Neb.  698  (77  N.  W.  123). 

20.  (1898.)  In  a  civil  suit  for  damages 
for  assault  and  battery,  where  plaintiff 
offers  no  evidence  that  he  has  paid  or  be- 
come liable  tor  services  rendered  by  a  phy- 
sician, it  is  not  error  to  refuse  to  permit 
the  physician  to  be  asked,  on  his  cross- 
examination,  whether  he  has  rendered 
plaintiff  a  hill  for  his  services  and  whether 
he  has  been  paid  for  such  services.  Barr 
V.  Post,  56  Neb.  698  (77  N.  W.  123). 


Provocation  or  Justification. 


Provocation  as  mitigation  of  damages, 
see  ante,  ii  5,  6. 

21.  (1901.)    In  this  sUte,  evidence  of 

threats  made  by  the  injured  party  Is  not 
admissible.  In  mitigation  of  damages,  in  an 
action  for  assault  and  battery.  Mangold  v. 
Oft.  63  Neb.  397  (88  N.  W.  607). 

22.  (1898.)  In  a  civil  Suit  for  assault 
and  battery,  where  the  answer  Is  a  general 
denial,  evidence  of  Justification  Is  inadmis- 
sible. Barr  v.  Post,  56  Neb.  698  (77  N.  W. 
123);  (1901)  Mangotd  v.  Oft,  63  Neb.  397 
(88  N.  W.  607). 


Character  of  parties. 


23.  (1898.)  In  a  dvll  suit  for  damages 
for  assault  and  battery  the  defendant's  repu- 
tation la  not  an  issue.  Accordingly,  it  Is 
not  error  for  the  court  to  exclude  an  offer 
of  proof  by  defendant  tbat  he  had  never 
used  profane  language.  Borr  v.  Post,  66 
Neb.  698  (77  N.  W.  123). 

24.  (1897.)  In  an  action  for  assault  and 
battery,  self-defense  being  pleaded  as  a  de- 
fense to  the  action,  proof  tbat  plaintiff  was 
of  a  quarrelsome  disposition  and  ungovern- 
able temper  must  be  made  by  proof  of  gen- 
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eral  reputation  and  not  by  opinions  of  wit- 
nesses based  on  their  individual  observation. 
Oolder  V.  Lund,  50  Neb.  867  (70  N.  W.  37»). 

■—■Weight  and  sufficiency. 

25.  (1881.)  Evidence  that  defendant 
prevented  an  onlooker  from  stopping  an- 
other person  from  assaulting  plaintiff,  is 
sufficient  to  warrant  a  verdict  against  the 
defendant  as  principal  in  the  battery  com- 
plained of.  Coonev  V.  Burke,  11  Neb.  268 
(9  N.  W.  57). 

26.  (1896.)  Verdict  for  plaintiff  for 
$957.51  held  to  be  sustained  by  tbe  evidence 
in  a  suit  for  damages  for  assault  and  bat- 
tery, where  plaintiff  was  ejected  from  a 
building  and  thrown  upon  the  pavememt 
in  such  a  manner  as  to  cause  protracted 
and  probably  permanent  mental  derange- 
ment. Mengedoht  v.  Van  Dom,  48  Neb.  880 
(67  N.  W.  858). 

27.  (1897.)  Where  defendant  ordered 
plaintiff  to  leave  his  premises,  and  on  the 
refusal  of  the  latter  to  do  so,  struck  him 
over  the  head  with  a  pitchfork,  a  verdict 
against  defendant  for  assault  is  justified. 
Harshman  v.  Rose,  50  Neb.  113  (69  N.  W. 
755). 

28.  (1903.)  A  preponderance  of  the  evi- 
dence is  sufBclent  to  prove  an  Issue  in  civil 
actions  for  assault  and  battery.  Clasen  v. 
Pruhs.  69  Neb.  278  (95  N.  W.  640). 

29.  (1906.)  Evidence  examined,  and  held 
sufficient  to  require  the  submission  of  the 
question  of  conspiracy  to  commit  .an  assault 
to  the  Jury.  Quist  v.  American  Bondinff  t£ 
Trust  Co.,  74  Neb.  692  (105  N.  W.  265). 

Damages. 

Provocation  as  mitigation  of  damages, 
see  ante,  iS  5,  6. 

30.  In  assessing  damages  for  assanlt  and 
battery  the  Jury  may. take  Into  account  the 
character  and  extent  of  the  Injuries,  the 
pain  and  suffering  of  plaintiff,  loss  of  time, 
and  the  cost  of  medical  attendance.  (1890) 
McClure  V.  Bhetton,  29  Neb.  374  (46  N.  W. 
689);  (1892)  Haman  v.  Omaha  Horae  R. 
Co.,  35  Neb.  74  (62  N.  W.  830). 

31.  (1878.)  In  a  civil  action  in  the  na- 
ture of  treapaas  vi  et  armia  for  an  assanlt 
and  battery,  an  amount  of  damages  equal  to 
the  full  compensation  of  the  plaintiff  tor 
the  injury  sustained  by  him  cannot  be  in- 
creased by  the  addition  of  a  fine  for  the 
punUhment  of  the  defendant.  Boyer  v. 
Butt,  8  Neb.  68  (30  Am.  Rep.  814). 


32.  (1882.)  Verdict  of  $250  for  assault- 
ing and  beati ng  an  enciente  so  as  to 
produce  a  miscarriage.  Is  not  excessive. 
Ooracke  v.  Hintz,  13  Neb.  390  (14  N.  W. 
379). 

33.  (1889.)  An  Instruction  tn  a  dvll 
action  for  assault  with  Intent  to  have  can^ 
intercourse,  "that  in  entering  the  amount 
of  plaintltTa  damages,  should  they  find  In 
her  favor,  you  may  take  Into  account  the 
fact  that  she  has  been  compelled  to  employ 
counsel  and  spend  time  and  money  to  vindi- 
cate her  rights,"  is  erroneous.  Atkina  v. 
aiadwlah,  25  Neb.  390  (41  N.  W.  347). 

84.  (1898.)  Dunages  for  two  thousand 
dollars  for  assault  and  battery  not  exces- 
sive, jnder  the  evidence.  Barr  v.  Poat,  56 
Neb.  698  (77  N.  W.  123). 

36.  (1898.)  In  a  civil  suit  for  damages 
for  assault  and  battery  a  direction  to  the 
Jury  to  take  Into  consideration  any  perma- 
nent internal  Injury  sustained  plaintiff 
was  justified  by  the  evidence.  Barr  v.  Pott. 
56  Neb.  698  (77  N.  W.  123). 

36.  (1904.)  Verdict  for  |1,026  for  broken 
arm,  held,  excessive  under  the  evidence  In 
an  action  for  assault  and  battery.  Reea  v. 
Rasmussen.  5  Unof.  367  (98  N.  W.  830). 

Instructions. 

37.  (1889.)  An  Instruction  to  the  jury. 
In  an  action  for  damages  by  a  female  plain- 
er, for  an  assault  upon  her  with  intent 
to  hare  canud  Intercourse,  that  in  case 
they  fhould  find  for  the  plaintiff  they  might 
include  In  their  assessment  of  damages  com- 
pensation for  "loss  of  good  name,  honor, 
and  reputation,"  is  not  erroneous.  Atkina 
V.  Oladioiah,  26  Neb.  390  (41  N.  W.  347). 

38.  (1890.)  Instructions  set  out  In  opin- 
ion taken  together  held  to  state  the  law  cor- 
rectly. McClure  V.  SJtelton,  29  Neb.  370  (45 
N.  W.  689). 

39.  (19(^)  InstmctionB  examined,  and 
held  not  prejudicial  in  an  action  tor  assanlt 
and  battery.   Reea  v.  Raamuaaen,  6  Unof 

367  (98  N.  W.  830). 

Judgment  and  review. 

40.  (1871.)  If  a  new  trial  be  granted, 
in  an  action  for  assault  and  battery  on 
account  of  the  smallness  of  the  verdict,  and 
another  trial  take  place,  at  which  a  lai^er 
damage  Is  awarded  by  the  Jury,  all  prtxeed- 
Ings  after  the  first  verdict  will  be  set  aside, 
and  judgment  be  ordered  on  that  verdict 
Shoff  V.  WelU,  1  Neb.  168. 
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tmnrrwAT.  BB8P0iraiBXLZT7. 
lit  with  Intent  to  commit  rape,  see 

lit  with  Intent  to  kill,  see  Bomicide, 

of  criminal  assault. 

1899.)   The  term  "assault,"  nsed 

qualification,  has  a  clear  and  estab- 
import  Id  criminal  law.  Smith  v. 
S  Neb.  631  (78  N.  W.  1059). 

ntent. 

;i894.)  It  is  not  essential  to  a  con- 
fer aasauU  with  intent  to  Inflict 
lodlljr  injury,  that  accused  should 
tended  the  precise  Injury  which  fol- 
It  Is  sufflclent  if  serious  bodily 
r  any  kind  was  contemplated  by  him 
time  of  the  assault.  Murphejf  v. 
3  Neb.  34  (61  N.  W.  491). 
(1908.)  No  wrong,  however  serious, 
)erson  of  another,  will  alone  warrant 
ctlon  for  an  assault  with  intent  to 
sreat  bodily  hijury;  but,  when  the 
proved  is  a  natural  and  necessary 
ence  of  the  deliberate  and  inexcus- 
t  of  the  accused,  the  presumption  is 
was  the  result  contemplated  by  him 
commission  of  the  assault.  Lambert 
80  Neb.  562  (114  N.  W.  775). 
(1908.)  It  Is  not  essential  to  a  con- 
fer Intent  to  Inflict  great  bodily  In- 
at  the  accused  should  have  Intended 
Bcise  injury  which  followed.  It  1b 
It  If  it  be  shown,  beyond  a  reason- 
oubt,  by  the  circumstances  under 
It  was  inflicted,  together  with  its  na- 
id  extent,  that  great  bodily  injury 
itemplated  by  the  defendant  when  he 
the  assault  Lamhmrt  V.  State,  80 
!2  (114  N.  W.  775). 
(1901.)  The  Intent  with  which  an 
lone  is  inferable  from  the  act  itself, 
>m  the  facte  and  clrcumstwices  sur- 
ig  it  Clary  v.  State,  61  Neb.  688  (85 
897). 

t  with  intent  to  do  great  bodily 
rm. 

(1901.)  The  words  "great  bodily  in- 
aa  employed  in  section  lib  of  the 
il  code,  imply  an  Injury  of  a  graver 
Dre  serious  character  than  «a  ordl- 
sttery.  Likeiu  v.  State,  63  Neb.  249 
W.  506). 

(1891.)  Section  3,  chapter  34,  Ses- 
aws  1889,  is  an  attempt  to  amem^ 


criminal  code,  section  14,  without  referring 

thereto,  and  is  unconstitutional;  but  section 
1  of  the  same  provides  for  a  new  offense, 
and  is  valid.  Stricklett  v.  State,  31  Neb. 
674  (48  N.  W.  820). 

46.  (1892.)  The  act  defining  an  assault 
with  intent  to  do  great  bodily  harm  and 
providing  a  punishment  thereror  not 
amendment  to  tbe  criminal  code  in  the 
sense  used  In  section  11,  article  3  of  the 
constitution.  Smith  v.  State,  34  Neb.  689 
(52  N.  W.  572). 

47.  (1892.)  The  first  section  of  the  aC 
approved  March  30,  1889.  entitled  '  An  a?t 
to  provide  for  the  punishment  of  persons 
guilty  of  an  assault  upon  another  with  In- 
tent to  inflict  great  bodily  Injury,  and  for 
the  punishment  of  persons  guilty  of  an  as- 
sault upon  another  with  Intent  to  kill  the 
person  so  assaulted,"  section  lib.  criminal 
code,  does  not  conflict  with  section  11,  ar- 
ticle 3  of  the  constitution,  since  the  crime 
of  assault  to  inflict  great  bodily  injury, 
mentioned  In  said  section,  Is  a  new  and 
substantive  offense,  and  the  act  does  not 
constitute  an  amendment  Smith  v.  State, 
34  Neb.  689  (52  N.  W.  672);  (1899)  Smith 
V.  State,  68  Neb.  631  (78  N.  W.  1059). 

48.  (1894.)  The  term  "great  bodily  In- 
jury," in  criminal  code,  section  lib,  is  not 
tiUBceptible  of  a  precise  definition,  but  im- 
plies an  injury  of  a  graver  and  more  serious 
character  than  an  ordinary  battery;  and 
whether  a  particular  case  is  within  the 
meaning  of  the  stetute  is  generally  a  ques- 
tion of  fact  for  the  Jury.  Murpheji  v.  State, 
43  Neb.  34  (61  N.  W.  491). 

49.  (1894.)  A  great  bodily  injury,  with- 
in the  meaning  of  the  stetute,  does  not 
necessarily  mean  a  permanent  Injury,  ifur- 
phey  V.  State,  43  Neb.  34  (61  N.  W.  491). 

Defenses. 

50.  (1899.)  An  assemblage  of  men  on 
Hallowe'en— night  of  October  31— engaged 
In  moving,  injuring,  and  destroying  prop- 
erty iB  a  mob  engaged  In  violating  the  law, 
and  the  citizen  may  use  such  force  as  Is 
actually  necessary  to  protect  bis  person  and 
property  from  injury  at  Its  hands.  Atkin- 
son V.  State,  58  Neb.  356  (78  N.  W.  621). 

61.  (1903.)  A  person  attacked,  or  for- 
midably threatened,  by  three  persons  acting 
in  concert,  may  avail  himself  of  the  right 
of  self-defense  by  using  commenaurate  force 
against  the  nearest  assailant,  although  It 
not  from  him,  but  from  the  others,  that 
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ereat  bodily  barm  Ib  apprehended.  Hoy  v. 
State,  69  Neb.  516  (96  N.  W.  228). 

52.  (1903.)  The  right  of  seU-detense 
does  not  belong  alone  to  persons  engaged 
tn  the  pursuit  of  their  lawful  business;  it  is 
available  to  every  person,  regardless  of  the 
nature  of  his  business,  who  is  assaulted,  or 
who,  upon  just  grounds,  apprehends  an  im- 
mediate unlawful  attack.  Hoy  v.  Btotef  69 
Neb.  516  (96  N.  W.  228). 

Liability  of  aider  or  abettor. 

53.  (1894.)  The  defendant  may  be  con- 
victed of  assault  and  battery  under  an  in- 
formation charging  him  with  aiding  another 
to  commit  an  assault  with  Intent  to  wound. 
Wagner  v.  State,  43  Neb.  1  (61  N.  W.  85). 

Indietmmt  or  Information. 

54.  The  effect  of  section  176  of  the  crim- 
inal code,  relative  to  an  assault  with  intent 
to  Inflict  great  bodily  injury,  was  to  create 
a  new  and  substantive  crime,— one  purely 
statutory,— and  it  is  sufliclent  In  an  Infor- 
mation to  riiarge  the  crime  In  the  language 
of  the  statute  without  a  statement  of  the 
means  with  which  the  assault  was  com- 
mitted. (1892)  Smith  v.  State,  34  Neb.  689 
(52  N.  W.  572);  (1894)  Murphey  v.  State, 
43  Neb.  34  (61  N.  W.  491);  (1899)  Smith  v. 
State,  58  Neb.  631  (78  N.  W.  1069). 

55.  (1903.)  A  conviction  of  an  assault 
and  battery  Is  improper  under  an  informa- 
tion charging  an  assault  with  tntent  to  in- 
flict great  bodily  injury,  where  the  aver- 
ments therein  do  not  include  a  battery. 
Alyea  t>.  mate,  62  Neb.  143  (86  N.  W.  1066). 

56.  (1893.)  An  Information  for  assault 
and  battery  alleging  tliat  the  defendants 
"did  wilfully  and  maliciously  make  an  as- 
sault upon  •  •  •  and  did  then  and 
there  unlawfully  strike,  beat,  and  wound," 
etc.,  is  sufflclent  Hodgkina  v.  State,  36 
Neb.  160  (54  N.  W.  86). 

57.  (1894.)  In  a  prosecution  under  the 
provisions  of  section  176,  criminal  code,  for 
an  assault  with  intent  to  Inflict  great  bodily 
injury,  It  Is  sufficient  to  charge  the  offense 
In  the  language  of  the  statute  without  stat^ 
ing  the  means  with  which  the  assault  was 
committed.  Murphey  v.  State,  43  Neb.  34 
(61  N.  W.  491):  (1900)  Alyea  v.  State,  62 
Neb.  143  (86  N.  W.  1066). 

58.  (1899.)  An  Information  charging 
that  accused  "then  and  there  did  make  an 
assault  upon  William  P.  Wilcox  with  a  cer- 
tain pistol  loaded  with  gunpowder  and  one 
leaden  bullet  and  then  and  there  him  did 


shoot,"  charges  both  the  assault  and  th» 

shooting  to  have  been  done  with  a  pistol 
loaded  as  described.  McVey  v.  State,  5T 
Neb.  471  (77  N.  W.  IIU). 

59.  (1899.)  An  Information  for  an  as- 
sault with  intent  to  commit  great  bodily  in- 
jury, framed  under  section  176  of  the  crim- 
inal code,  will  sustain  a  conviction  for  an 
assault  and  battery,  when  the  information 
discloses,  by  proper  averments,  that  sucb 
minor  offense  was  tn  fact  Included  in  the 
commission  of  the  one  charged.  MulUty  v. 
State,  58  Neb.  204  (78  N.  W.  626). 

Limitation  of  pxoMcution.  ' 

60.  (1896.)  On  ttie  trial  of  a  prosecn- 
tion  for  an  assault  and  battery  it  Is  error 
for  the  court  to  charge  the  Jury  that  it 
was  sufficient  If  they  found  the  offense  was 
committed  within  eighteen  months  prior  to- 
the  filing  of  the  complaint.  Jolly  v.  State, 
43  Neb.  867  (  62  N.  W.  300). 

61.  (1895.)    Under  a  plea  of  "not  guilty" 
the  defense  of  statute  of  limitations  may  be 
set  up.   Bough  v.  State,  44  Neb.  889  (62 
W.  1094). 

Weight  and  sufficiency  of  evidence. 

62.  (1891.)  Evidence  in  a  prosecution 
for  criminal  assault  by  a  bar-tender  upon  a. 
woman  who  was  trying  to  take  her  husband 
from  a  aaloon  does  not  support  a  verdict  of 
guilt.  Roberts  v.  State,  32  Neb.  251  (49 
N.  W.  361) 

63.  (1894.)  Evidence  held  insufficient  on 
which  to  base  a  conviction  for  aiding  and 
abetting  an  assault  with  Intent  to  wound. 
Wagner  v.  State,  48  Neb.  1  (61  N.  W.  85). 

64.  (1894.)  No  wrong,  however  serious 
to  the  person  of  another,  will  alone  warrant 
a  conviction  for  an  assault  with  intent  to- 
inflict  great  bodily  injury;  but  when  the 
Injury  proved  is  the  tiatural  and  necessary 
consequence  of  the  deliberate  and  Inexcus- 
able act  of  the  accuser,  the  presumption  is 
that  it  was  with  the  result  contemplated 
by  him  In  the  commission  of  the  assaulL 
Such  presumption  Is,  however,  one  of  fact 
merely;  and  while  the  Jury  may  Infer  the 
intention  alleged  without  other  proof,  there 
Ib  no  obligation  resting  upon  them  to  do  so. 
Murphey  v.  State,  43  Neb.  34  (61  N.  W. 
491). 

66.  (1894.)  The  prisoner,  without  provo- 
cation, struck  the  prosecutor,  an  elderly 
man,  a  blow  with  his  flst,  instantly  knock- 
ing him  down,  and  kicked  him  twice  or 
more.    The  latter,  on  attempting  to  arise. 
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d  tbat  his  riebt  Ug  was  broken. 

I  assistance  of  friends  he  retreated 
tie  street,  where,  a  few  minutes 
was  followed  by  the  prisoner,  who 
ruck  him,  saying,  "D — n  your  old 
rill  teach  you  to  keep  your  nose 
ly  business."  The  prosecutor,  who 
»ring  and  helpless  from  the  effect 
■okcQ  limb,  was  thrown  or  pushed 
risoner  from  the  sidewalk  Into  the 
rhere  the  latter  kicked  at  him  sev- 
les,  but  the  interference  of  by- 
prerented  the  Infliction  of  further 
Held,  To  sustain  the  conviction  for 
vlth  intent  to  inflict  great  bodily 
Murphej/  V.  State,  43  Neb.  84  (61 
1). 

.895. )  Evidence  that  the  accused 
child  on  the  cheek  and  neck  and 
lys  thereafter  the  child's  nose  and 
:e  badly  swollen  and  Inflamed,  sus- 
rerdlct  of  guilt  of  assault  with  In- 
do  great  bodily  harm.  Whitner  v. 
Neb,  144  (64  N.  W.  7(M). 
1899.)  Evidence  examined  and  held 
nt  to  sustain  a  couTlctlon  of  assault 
ent  to  commit  great  bodily  Injury. 
>.  State,  58  Neb.  631   (78  N.  W. 

L901.j  A  conviction  under  section 
te  criminal  code  cannot  stwd  where 
ence  fails  to  disclose  that  the  ao- 
laking  the  assault  Intended  to  tn- 
at  bodily  Injury  upon  the  person 

prosecuting    witness.   Likens  v. 
\  Neb.  249  (88  N.  W.  506). 
L906.)    To  sustain  a  couTlction  for 
with  Intent  to  inflict  great  bodily 
as  defined  by  section  17&  of  the 

code,  the  evidence  must  show  an 
to  inflict  an  Injury  of  a  greater  and 
irious  character  than  an  ordinary 

Bice  V.  State,  77  Neb.  159  (108  N. 

)■ 

1906.)  Evidence  showing  a  defend- 
prosecutlng  witness,  In  a  prosecu- 
'  assault,  had  both  been  drinking 
ght  in  a  street  on  meeting;  tliat 
had  former  ill  will  toward  the  other 
*r  the  quarrel  were  on  friendly 
fails  to  show  an  intent  to  Inflict 
arm,  within  the  meaning  of  the  stat- 
tce  V.  State,  77  Neb.  159  (108  N.  W. 

OS  for  jruy. 

1895.)  Where  an  information  con- 
two  counts,  one  of  assault  with  In- 


tent to  commit  murder  and  the  second  of 
an  a'3sau1t  with  Intent  to  do  great  bodily 
Injury,  and  there  was  no  evidence  to  sup- 
port the  charge  set  forth  in  the  flrat  count. 
It  was  error  which  was  calculated  to  con- 
fuse and  mislead  the  Jurors,  and  prejudicial 
to  the  parties  on  trial  under  the  complaint, 
to  submit  to  the  Jury  the  question  of  the 
guilt  or  innocence  of  such  parties  of  the 
crime  charged  in  the  flrst  count,  although 
they  were  not  convicted  of  such  crime. 
Botach  V.  State,  43  Neb.  501  (61  N.  W.  730). 

72.  (1899.)  When  a  citizen  assaults  one- 
of  a  mob  in  the  wrongful  possession  of  and 
taking  away  his  property  for  the  purposes 
of  Injuring  or  destroying  It,  whether  under 
all  the  circumstances  he  was  Justifled  in 
making  the  assault  is  a  question  for  the 
Jury.  Atkinson  v.  State,  58  Neb.  356  (78 
N.  W.  621). 

720.  (1908.)  The  term  "great  bodily  In- 
jury," as  used  In  section  17b  of  the  crim- 
inal code,  implies  an  Injury  of  a  graver  and 
more  serious  character  than  an  ordinary 
battery;  and  whether  a  particular  case  is 
within  the  meaning  of  the  statute  is  gen- 
erally a  question  of  fact  for  the  jury.  Lam- 
ten  V.  State,  80  Neb.  562  (114  N.  775). 

73.  (1899.)  Whether  the  particular  in- 
tent elemental  of  a  charge  of  assault  with 
intent  to  inflict  great  bodily  Injury  has  been 
shown  is  generally  a  question  of  fact  for  the- 
jury.  Smith  v.  State,  58  Neb.  631  (78  N.  W. 
1059). 

Znstractions. 

74.  (1901:)  It  is  not  error  to  tell  the- 
jury  In  a  prosecution  for  assault  with  intent 
to  wound  that  they  have  nothing  to  do  with 
the  question  of  punishment.  Clary  v.  State, 
61  Neb.  688  (85  N.  W.  897). 

74a.  (1908.)  In  a  case  where  there  is 
competent  evidence  tending  to  show  that 
the  defendant  in  making  the  assault  was 
actuated  by  motives  of  hatred,  ill  will  or 
revenge,  it  is  proper  tor  the  court  to  charge 
the  jury  that:  "If  you  should  find  and  be- 
lieve from  all  of  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant  as- 
saulted the  prosecuting  witness,  at  a  time 
when  he  had  no  reasonable  apprehension  of 
immediate  and  Impending  Injury  to  himself, 
and  to  accomplish  some  unlawful  purpose, 
or  from  a  spirit  of  retaliation  or  revenge, 
then  he  cannot  avail  himself  of  the  law  of 
self  defense."  Lambert  v.  State,  80  Neb. 
662  (114  N.  W.  776). 
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Costs. 

75.  (1902.)  CostB  made  by  the  state  In 
a  futile  effort  to  prove  that  an  assault  was 
felonious  cannot  be  tax^d  against  the  de- 
fendant, although  convicted  of  an  assault 
and  battery.  Biester  v.  State,  66  Neb.  276 
(91  N.  W.  416). 

ASSESSMENT. 

On  membt^rs  of  corpoiatlona,  see  Corpora- 
tions. §§  127-132. 

Of  damages,  see  Damages,  SS  VI,  C. 

Of  damisea  In  condemnation  proceeding, 
see  Eminent  Domain,  §§  149-258. 

For  highway  purposes,  see  Highways, 
§S  166-187. 

Insurance  premiums  and  assessment,  see 
Inourance,  H  116-141,  739-743. 


MENT.  1 75 

For  street  Improvements,  Bee  Jfiuttc^ 

Corporations,  VII,  D. 

For  taxation,  see  Taxation^  If  203-41^ 

ASSETS. 
Of  bankrupt,  see  Bankruptcy. 
Of  Insolvent  banks,  see  Banka  and  Bank- 
ing, SS  64-79. 

Of  corporations,  see  Corporations,  IV. 

Of  estate  of  decedent,  see  Executon  and 
Administrators. 

Marshaling  assets,  see  Marshaling  Assets 

and  Securities. 

Of  partnership,  see  Partnership.  II;  IV,.  C. 

Collection  of  assets  by  receiver,  see  Be- 
ceivers,  S8  72-75. 


ASSIGNMENT. 


ANALYSIS. 

Property,  estates,  and  Interests  awi^nable, 

 Contracts  In  general, 

 Contract  for  legal  Bervices,  5  5. 

—  Money  due  or  to  become  due,  §§6,7. 

 Future  eaminps,  S  §  8,  9. 

 Bight  of  actions,  and  Judgment,  §§10,11. 

 Contract  for  purchase  of  land,  f  12. 

Oral  assignment,  3  18. 
Consideration,  §  14. 
Recording  assignment,  §  15. 
Assignment  to  evade  exemption,  §  16. 
Equitable  assignments,  §§  17-21. 
Operation  and  effect,  §  22. 

 Property  included  in  assignment,  §§23-88. 

Bights  and  liabilities  of  parties,  §§  29-35. 
Actions. 

 Defences,  §§  36,  37. 

 Parties,  §§38-42. 

 Evidence,  §§43-47. 

 Instructions,  §  48. 


Cboss-Refeben  ces. 

Assignment  of  particular  Instruments  or 
rights,  see  specific  topics. 

See,  also,  Assignments  for  Benefit  of  Cred- 
itors; Bankruptcy. 

Of  altered  note,  see  Alteration  of  Instra- 
ments,  §  43. 

Effect  of  check  or  order  as  assignment  of 
fund,  see  Bills  and  Notes,  §§11M16. 

Of  bill  of  lading,  see  CarHers.  IS  52-64. 

Assignment  of  chattel  mortgage,  see  Chat- 
tel Mortgages,  (§237-240. 
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Priority  of  assignee  of  chattel  mortgage, 
see  Chattel  Mortgagee,  ||  110-112. 

Title  of  assignee  in  bankruptcy,  sea 
Bankruptcy,  §§22-24. 

Property  assigned  to  assignee  In  bank- 
ruptcy, see  Bankruptcy,  §514-21. 

Right  of  surety  of  decedent  taking  as- 
signment of  debt  paid,  see  Executors  a»d 
Administrators,  1 106. 

If  contract  of  guaranty,  see  Ouaranti, 

§24. 

Of  Insurance  policy,  see  Insurance,  §  74. 
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e  to  sell  liquor  not  assignable,  see 
ting  Jjiguorti  1 166. 
Igment,  see  Judffment,  §g  814-820. 
chanlcs'  Hen  or  claim,  see  Mechan- 
J,  88  204-212. 

Of  assignee  of  mechanics'  lien  to 
V  eee  Mechanic9'  lAens,  |241. 

irtgages,  see  Mortgages,  S§  251-288. 
tment  of  property  bjr  pledgee,  see 
SS  34-36. 

hts  under  entry  of  public  lands,  see 
ands.  H  144-148. 

tnse  to  operate  a  street  railway,  see 

'■ailroads,  i  15a. 

9  to  action  on  assigned  subscrlp- 
tract,  see  Buhicription,  §  14. 
:  certificate,  see  Taxation,  %%  742-747. 
I  of  parties  after  assignment  of  con- 
sell  lands,  see  Vendor  and  Pur- 
tU75-177,  193-199. 

r,  estates  and  Interests  asatffnabla. 

mtracts  in  general. 
i98.)  A  contract  with  a  municipal 
Ion  for  lighting  Its  streets,  cotitaln- 
ipulatlon  that  the  contractor  shall 
gd  such  contract  without  first  ob- 
the  consent  of  the  city  Indorsed 
in  writing,  is  not  assignable,  either 
•  or  In  part;  and  moneys  due  or  to 
due  thereunder,  whether  payable  as 
ety  or  In  Installments,  cannot  be  as- 
ritbout  first  obtiUnlng  such  written 
City  of  Omaha  v.  Standard  Oil 
leh.  337  (75  N.  W.  859). 
S98.)  A  contract  giving  a  party  an 
in  the  profits  of  land  purchased 
her  for  speculation  and  Imposing 
a  duty  to  pay  the  taxes  and  make 
blared  in  the  closing  sentence  "thAt 
ulationa  aforesaid  are  to  bind  the 
tzecutora,  administrators,  and  as- 
the  respective  parties,"  is  asslgn- 
Iden  V.  Oeorge  W.  Frank  Improvo- 
..  57  Neb.  S7  (77  N.  W.  369). 
898.)  A  written  contract  which,  by 
IS,  requires  certain  services  to  be 
I  personally  by  one  of  the  parties 
ud  forbids  a  transfer  by  said  party 
interest  and  liabilities  to  a  third 
uinot,  In  the  face  of  such  inhibi- 
e  transferred  by  assignment  to  a 
iTtj  so  as  to  vest  In  such  assignee, 
a  such,  a  right,  in  equity,  to  an 
ng  for  the  value  of  services  ren- 
y  the  said  assignee,  though  such 


services  are  of  the  same  general  character 
as  those  required  by  the  terms  of  the  con- 
tract assigned.  Zetterlund  v.  Texas  Land 
A  Cattle  00^  65  Neb.  355  (75  N.  W.  860). 

4.  (1906.)  A  contract  with  a  publisher 
of  a  book,  whereby  one  agrees  to  accept  a 
book  when  completed  at  a  stipulated  price 
is  assignable  by  such  publisher.  Harris  v. 
Paine,  76  Neb.  523  (107  N.  W.  748). 

-        Contract  for  legal  services. 

6.  (1906.)  A  contract  for  legal  services 
is  personal  In  Its  nature  and  cannot  be 
assigned  by  one  party  without  the  consent 
of  the  other.  Ooraon  v.  Leu}i»,  77  Neb.  446 
(109  N.  W.  735). 

-  Money  due  or  to  become  due. 

6.  (1886.)  An  Instrument  assigning  a 
claim  against  a  firm  for  a  certain  sum  less 
a  payment  made  thereon,  leaving  a  definite 
balance  is  an  absolute  assignment  without 
limitation  and  conveys  a  claim  for  the 
good  will  of  vendor's  business.  Walling- 
ford,  Shamp  d  Co.  v.  Burr,  11  Neb.  137 
(22  N.  W.  350). 

7.  (1895.)  An  assignment  of  moneys 
not  yet  earned,  but  expected  to  be  earned 
In  the  future  under  an  existing  contract. 
Is  in  equity  valid  and  enforceable.  Perkins 
V.  ButJer  County,  44  Neb.  110  (62  N.  W. 
308). 

 Future  earnings. 

8.  ( 1906. )  Future  earnings  or  profits 
under  an  existing  contract  either  public  or 
private  are  assignable.  First  Kat.  Bank  of 
Madison  v.  School  District,  77  Neb.  570 
(110  N.  W.  349). 

9.  (1906.)  Whether  a  city  officer  may 
bind  the  city  by  assigning  his  salary  prior 
to  the  issue  of  a  warrant  therefor  not  dis- 
cussed or  determined.  Gordon  v.  City  of 
Omaha,  77  Neb.  556  (110  N.  W.  313). 

 —  Bight  of  action,  and  judgment. 

10.  (1903.)  The  right  of  action  pre- 
served by  section  27  of  the  code  Is  as- 
signable, together  with  the  Judgment 
therein  mentioned,  in  like  manner  and 
with  like  effect  as  other  choses  in  action. 
Wood  V.  Carter,  67  Neb.  133  (93  N.  W. 
168). 

11.  (1907.)  A  cause  of  action  by  a  hus- 
band for  a  loas  of  services  and  expenditures 
for  medical  attendance,  etc.,  occasioned  by 
a  negligent  and  wrongful  injury  to  his  wife, 
is  one  which  survives  and  is  assignable. 
Forbes  v.  City  of  Omaha,  79  Neb.  6  (112 
N.  W.  326). 
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'  *®  ASSIGNMENT. 

~"    '  ■  Contract  for  purchase  of  land. 

12.  (1891.)  An  optional  contract  for 
the  purchase  of  real  wtate  Is  sihiject  to 
■assignment  by  the  purchaser.  Rice  v. 
Oibba,  33  Neb.  460  (60  N.  W.  436).  [Over- 
ruled on  rehearing.    40  Neh.  264.] 

Oral  aasignmenL 

13.  (1903.)  Assignment  of  an  Interest 
In  a  reversion  fund  may  be  oral  and  may 
be  proved  by  oral  testimony.  CurtU  v. 
Zutavem,  67  Neb.  183  (93  N.  W.  400). 

Consideration. 

14.  (1892.)  Where  there  Is  an  absolute 
assignment  of  an  account  bo  that  the  as- 
signor parts  with  his  entire  Interest  therein, 
as  between  the  parties  the  amount  of  con- 
Bideratlon  therefor  is  not  a  material  in- 
quiry. Barnett  v.  Ellis,  34  Neb.  539  (52 
N.  W.  368). 


186 

ment  of  any  part  of  such  fund  to  the 
creditor.  Fairbanks,  Morse  A  Co.  v.  W&- 
shana  d  Go.,  65  Neb.  362  (76  N.  W.  866). 

19.  (1899.)  An  order  drawn  on  a  par- 
ticular fund  creates  an  equitable  assign- 
ment thereof,  although  not  accepted  by  the 
drawee.  Slobodiaky  v.  Curtis,  58  Neb.  211 
(78  N.  W.  522). 

20.  (1900.)  An  order  for  the  payment 
of  money  which  Is  not  Immediately  effect- 
ive does  not  operate  as  an  equitable  as- 
signment Nebraska  Moline  Plow  Co.  v. 
Fuehring,  60  Neb.  816  (88  N.  W.  69). 

21.  (1901.)  A  nalied  promise  to  pay  ex- 
isting debts  out  of  a  particular  fund,  does 
not  operate  as  an  equitable  assignment 
thereof.  Phillips  v.  Hague,  63  Neb.  192 
(88  N.  W.  180). 


Becordlng  asslgmnent. 

15.  ( 1902. )  An  assignment  of  a  real 
estate  mortage,  securing  a  negotiable 
promissory  note,  to  the  indorsee  of  such 
note  la  an  instrument  affecting  the  title 
to  real  estate  wihln  the  purview  and  mean- 
ing of  Compiled  Statutes,  chapter  73,  sec- 
tions 16,  46,  and  hence  must  be  recorded. 
Ames  V.  Miller,  65  Neb.  204  (91  N.  W.  250). 

Assignment  to  evade  exemption. 

16.  (1894.)  An  assignment  of  a  debt 
for  the  purpose  of  evading  exemptions  is 
unlawful.  Bishop  v.  MidAleton,  43  Neb.  10 
(61  N.  W.  129;  226  L.  R.  A.  446). 

Equitable  aasignmenta. 

17.  (1885.)  A  was  a  subcontractor  un- 
der B  to  build  certain  sections  of  railroad, 
which  work  he  sublet  to  C  who  filed  a 
statutory  lien  on  the  railroad.  D  in  the 
presence  of  A  presented  for  acceptance  and 
payment  to  B  a  draft  or  order  drawn  on 
him  by  A  In  favor  of  and  payable  to  D  in 
full  of  all  claims.  B  then  stated  to  A  in 
the  presence  of  D  that  he  wonld  not  pay 
It  until  all  the  liens  for  labor  were  set- 
tled and  paid  oft.  C  sued  out  an  attach- 
ment against  A  and  garnished  B.  Held, 
That  there  was  an  equitable  assignment  to 
the  amount  called  for  In  the  order.  Code 
V,  Carlton,  18  Neb.  328  (26  N.  W.  363). 

18.  (1898.)  An  agreement  of  a  debtor 
to  pay  his  creditor's  claim  out  of  the 
moneys  of  a  particular  fund,  but  which 
gives  the  creditor  no  present  right  in  or 
control  over  such  fund  or  any  part  thereof, 
does  not  operate  as  an  equitable  asslgn- 


Operetion  and  effect. 

22.  (1898.)  Detaching  an  interest  cou- 
pon from  a  bond  secured  by  mortgage  and 
transferring  it  to  a  third  person  operate 
as  an  assignment  pro  tanto  of  the  mort- 
gage. New  England  Loan  d  Trust  Co.  v. 
Robinson,  66  Neh.  50  (76  N.  W.  416;  71 
Am.  St  Rep.  667). 

 Property  included  In  assignment 

23.  (1878.)  An  assignment  of  a  bill  of 
lading  and  draft  by  a  consignee  of  goods 
conveys  his  entire  interest  in  the  shipment 
to  the  assignee.  Wright  v.  Oreenwood 
Warehouse  Co.,  t  Neb.  435. 

24.  (1888.)  A,  who  had  a  contract  to 
build  a  bridge,  entered  Into  an  agreement 
with  B  as  follows;  "I  assign  one-half  In- 
terest in  the  within  bridge  contract  of  the 
net  proceeds  from  the  contract  after  all 
expenses  are  paid  for  value  of  labor  and 
expense  and  other  help,  no  unnecessary  out- 
lay to  be  added,  cost  of  working  and  labor 
to  be  12.50  per  day."  Held,  That  commis- 
sions earned  by  B  In  negotiating  county 
bonds  Issued  to  pay  for  such  bridge  were 
not  included  In  tiie  agreement  and  that  B 
need  not  account  to  A  for  them.  DangK- 
erty  v.  Gouff.  23  Neb.  105  (36  N.  W.  351). 

25.  (1894.)  An  assignment  by  a  con- 
tractor of  a  contract  to  transfer  frel^t  fbr 
a  railway  company  1b  not  merely  an  assign- 
ment of  the  moneys  to  be  earned,  hut  an 
assignment  of  the  whole  contract  binding 
the  assignee,  who  accepted  benefits  under 
the  contract,  to,  discharge  the  obligations 
thereof.  Union  P.  R.  Co.  v.  Douglas  County 
Bank,  42  Neb.  469  (60  N.  W.  886). 

26.  (1896.)    R.  it  W.,  being  engaged  as 
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^rs  In  the  constructloa  of  a  public 
;  for  D.  county,  executed  an  asslsn- 
I  follows:  "To  the  Board  ot  County 
isioneni:  For  value  received  we 
assign  all  our  Interest  In  warrants 
hers  due  us  from  said  county  to  the 
't  Commerce,  and  hereby  authorize 
nk  to  receipt  for  said  warrants  or 
■s  in  our  name,  and  to  pay  all 
:s  or  vouchers  to  the  Bank  of  Com- 

HeJd,  Not  to  include  money  sub- 
ly  earned  by  R.  ft  W.  in  the  per- 
se of  th^ir  contract  with  the  county. 

Dougltu  County,  47  Neb.  9  (66 
SO). 

[1897.)  An  assignment  of  a  bulld- 
itract  by  the  extractor  was  held 
rely  an  assignment  of  the  moneys 

;er  to  be  earned,  but  an  assignment 
whole  contract  with  Its  obligations 
rdens.  State,  ex  rel.  Gray,  v.  School 
,  51  Neb.  237  (71  N.  W.  727). 

(1907.)  An  asslgnmeot  by  an  own- 
half  Interest  In  a  partnership  busi- 
id  a  subsequent  assignment  by  the 
3,  held  not  to  Include  an  amount 
bo  the  original  assignor  as  the  pur- 
irice  of  the  other  half  interest  In 
ilnesB.  jBame<  v.  Sim.  80  Neb-  211 
.  W.  154).  [Modified  on  rehearing. 
213]. 

;i898.)  Where  a  contract  gave  de- 
an interest  in  the  profits  of  land 
led  by  plaintiff  for  speculation,  and 
[  on  him  the  duty  to  pay  taxes  and 
ales,  an  assignment  by  defendant  ff 
%ht.  title,  and  interest"  in  tbe  con- 
i  not  an  assignment  of  the  contract 
consitutlng  a  repudiation  of  Its 
t,  but  merely  an  assignment  of  the 
to  accrue  therefrom.  Mden  v. 
W.  Frank  Improvement  Co.,  57  Neb. 
N.  W.  369). 

and  liablUtiea  of  parties. 

(1888.)    Where  one  who  has  a  con- 

0  build  a  bridge  across  the  Platte 
asigns  one-half  interest  therein  to 
.  such  other  may,  upon  the  comple- 
'.  the  contract  maintain  an  action 
Iflslon  of  the  profits.  Daughertjf  v, 
!3  Neb.  105  (36  N.  W.  351). 
ri894.)  Tbe  assignees  of  a  contract 
sfer  freight  for  a  railroad  company 
)ear  the  burdens  of  the  assignor's 
on  before  he  may  enjoy  the  bene- 
nton  P.  B.  Co.  V.  Doufftas  County 
12  Neb.  469  (60  N.  W.  886). 


31.  (1895.)  Where  a  construction  part- 
nership that  has  the  contract  for  building 
a  county  court  house  is  dissolved  during  the 
progress  of  the  work  and  one  partner  con- 
tinues the  work  under  the  firm  name,  and 
to  secure  a  loan  assigns  the  reserve  held 
by  tbe  county  from  the  payments  on  the 
work,  the  loan  being  to  the  individual 
partner,  the  assignment  Is  subordinate  to 
the  liens  of  laborers  and  materlal*men. 
Perkiru  v.  Butler  County,  44  Neb.  110  (62 
N.  W.  308). 

32.  (1896.)  Where  the  owner  of  a  me- 
chanic's lien  assigns  it  to  another,  a  state- 
ment that  there  is  no  set-off  or  counter- 
claim as  defense,  and  a  guarantee  to  pay 
any  deduction  made  from  the  claim,  is  a 
guarantee  to  make  good  any  deduction  by 
a  counter-claim  or  set-otT,  and  not  that  the 
award  in  a  foreclosure  will  be  for  the  full 
amount  claimed.  FisherdicJe  v.  Hutton,  44 
Neb.  122  (62  N.  W.  488). 

33.  (1898. )  The  assignee  of  a  non- 
negotiable  chose  In  action  takes  it  subject 
to  all  equities  existing  between  the  original 
parties.  Lewis  v.  Boldrege,  56  Neb.  379 
(76  N.  W.  890). 

34.  (1899.)  An  assignee  of  an  account 
is  bound  by  the  contract  entered  into  or 
ratified  by  his  assignor.  Boover  v.  Colum- 
bia Nat.  Bank,  68  Neb.  420  (78  N.  W. 
717). 

35.  (1904.)  If  out  of  the  purchase  price 
of  a  chose  in  action  the  assignor  has  agreed 
to  discharge  an  obligation  against  tbe  same, 
his  agreement  so  to  do  may  be  shown  by 
parol,  although  a  contract  of  assignment 
making  no  mention  of  such  agreement  or 
of  the  purchase  price  may  be  In  writing. 
Bell  V.  Wiltntm,  5  Unof.  486  (98  N.  W. 
1049). 

Aetions. 

Issues  In  action  on  assigned  account,  see 
Account,  Action  on,  SS 19-21. 

——Defenses. 

36.  (1892.)  If  there  was  a  defense  to 
the  account  when  assigned,  and  the  as- 
signee is  a  mere  donee,  the  same  defense 
may  be  interposed  as  if  the  action  was  by 
the  assignor.  If  the  assignor  claims  as  a 
bona  iUte  purchaser  and  the  rights  of 
creditors  are  affected,  tbe  amount  and  kind 
of  consideration  become  material.  Barnett 
V.  Ellia,  34  Neb.  539  (51  N.  W.  368). 

37.  (1898.)  It  Is  proper  matter  of  de- 
fense that  the  alleged  assignee  of  the  claim 
in  suit  Is  not  the  owner  thereof  or  the  real 
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party  In  Interest.  Henlev  v.  Evatu,  54  Neb. 
187  (74  N.  W.  678). 

 Parties. 

38.  (1888.)  Where  a  claim  has  been  as- 
signed to  a  ^aintifl.  and  he  thereby  acquires 
the  1^1  title,  but  not  the  beneflctal  Intei^ 
est,  the  court  may,  where  It  will  be  In 
furtherance  of  Justice,  upon  payment  of 
costs,  permit  him  to  acquire  the  beneficial 
Interest  and  proceed  with  the  action. 
IlcaffJand  v.  Tan  Etten,  23  Neb.  462  (36 
N.  W.  755). 

39.  (1888.)  Section  29  of  tbe  code  Is 
but  a  statutory  enactment  of  the  rule  which 
has  prevailed  In  courts  of  equity,  that  an 
action  must  be  brought  in  the  name  of  the 
party  beneficially  Interested  in  the  subject- 
matter.  A  mere  assignment  of  a  claim, 
therefore,  where  the  proceeds  of  the  suit 
are  to  be  paid  to  the  assignor,  will  not 
entitle  the  assignee  to  maintain  the  ac- 
tion. He  must  possess  the  beneficial  Inter- 
est Hooffland  v.  Van  Etten,  23  Neb.  462 
(36  N.  W.  755). 

40.  (1898.)  The  assignee  of  a  chose  in 
action  Is  the  proper  and  only  party  who 
can  maintain  an  action  thereon.  Crum  v. 
Stanley,  65  Neb.  351  (75  N.  W.  851). 

41.  (1903.)  An  assignor  of  a  chose  In 
action  is  not  a  necessary  party  to  an  ac- 
tion upon  it  by  the  assignee.  Wood  V. 
Carter,  67  Neb.  133  (93  N.  W.  158). 

42.  (1903.)  An  attorney  to  whom  claims 
are  unconditionally  assigned  may  prosecute 
an  action  In  his  own  name  for  a  recovery 
on  such  claims,  without  joining  the  original 
claimants.  Huddleson  v.  Polk,  70  Neb.  483 
(97  N.  W.  624). 

-  -  Evidence. 

43.  (1888.)  In  an  action  for  a  balance 
due  for  the  assignment  of  a  contract  to 
furnish  curbing  to  a  city,  where  the  de> 


fense  is  fraudulent  repreaentattona  by  tlie 
assignor,  as  to  the  price  at  which  the  curb- 
ing could  be  purchased,  evidence  that  the 

parties  had  together  called  upon  the  agent 
of  a  railroad  company,  who  showed  them 
a  telegram  from  a  quarry  containing  quota- 
tions of  Such  stone.  Is  admissible.  Rilev 
V.  Mel^itt,  23  Neb.  474  (36  N.  W.  657). 

44.  (1892.)  Evidence  produced  held  to 
sustain  a  Judgment  on  claim  for  charges 
made  by  a  railroad  for  freight,  on  the  ques- 
tion of  assignment  thereof.  Roaenbaum  v. 
Ruttell,  35  Neb.  613  (53  N.  W.  S84). 

46.  (1897.)  Evidence  held  to  warrant 
a  finding  of  an  absolute  assignment  of  a 
claim  against  a  railroad  for  damagee  tor 
killing  live  stock.  Grand  Igland  <£  Wyoming 
C.  R.  Co.  V.  Swinbank,  61  Neb.  521  (71  N.  W. 
48). 

46.  (1903.)  An  oral  assignment  in  a 
reversion  fund  may  be  proved  by  oral  testi- 
mony. Curtis  V.  Zutavem,  67  Neb.  183  (93 
N.  W.  400). 

47.  (1905.)  Under  the  facts,  held,  that 
no  competent  evidence  of  an  assignment  of 

the  Judgment  by  the  Judgment  creditor  has 
been  adduced.  Ebel  v.  Stringer,  73  Neb.  249 
(102  N,  W.  466). 

 Instructions. 

48.  (1888.)  In  action  for  balance  due 
on  consideration  for  assignment  of  grad- 
ing contract  with  city,  where  defense  is 
fraudulent  representations  by  assignor.  In- 
structions given  held  correct  Riley  v.  Jfd- 
QUist,  23  Neb.  474  (86  N.  W.  657). 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  X. 

In  appeal  In  criminal  prosecution,  see 
Criminal  Law,  fit  1045-1054. 

In  motlm  for  new  trial,  see  Hew  Trials 
SS 131-142. 
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lSSIqnments  for  benefit  of  creditors. 

ANALYSIS. 

uisn^ES  AHD  vAiiDrnr. 

I.)  CoziTeyaiices  or  transactions  creating  tnut. 

Bight  to  make  assignment,  H  1-3. 

Constructive  assignment,  its  4-7. 

 Mortgages  as  security,  §{8-21. 

Sale  or  transfer  absolute  in  form,  i|S2-i26. 

Provision  as  to  application  of  estate  to  debts,  I  27. 
B)  Torm  and  requisite  of  instmmsnt. 

In  general,  §{  28-32. 

Acknowledgment,  SS  33-35. 

Attestation,  |  36. 

Description  of  property,  1 37. 
3)  Beaanrations. 

In  genera],  H  38-41. 

D)  Preferences. 

Sight  to  prefer  creditor  In  general.  If  42-48. 
Intention  of  debtor,  f49. 

Preference  by  mortgage  or  other  conTeyanoe,  ||  60-66. 

E)  Fraud. 

Intention,  8  57. 

Construction  In  general,  SS  58-64. 
Transactions  before  assignment,  {{ 65-71. 
Effect  of  fraud  by  assignor  after  asslgnmmt,  {  78. 
r)  Filing,  recording,  and  registration. 
Necessity,  SS  73-75. 
Foreign  assignment,  ft  76,  77. 
Where  to  record,  S  78. 
Sufficiency,  SS  79,  80. 
EfCect  of  failure  to  record,  SS  81-85. 

isTBUcnoN  Am)  operation. 

Construction  In  general,  SS86,87. 

Foreign  assignments,  S  88. 

Bight  acquired  by  assignee,  §S  89, 90. 

Elfect  on  property  asrtgned,  SS81>92. 

Effect  on  relation  of  creditor  and  debtor,  S  93. 

AUFICATION  and  TEN17BE  OF  ASSIONSE. 
In  genera],  SS  04-96. 

MINISTBATION  OF  ASSIONEB  ESTATES. 
Authority  of  assignee  in  general,  1107,98. 
Bepresentatlon  of  creditor,  S  99. 
Collection  and  distribution  of  assets,  !§  100-102. 
Custody  and  management  of  estate,  SS  103-104. 
Compelling  assignee  to  turn  over  property  to  successor,  S  106. 
Sale  of  assets,  SS  106, 107. 

Bight  of  assignee  to  question  sale  by  assignor,  S§  108-110. 

Actions. 

 By  assignee,  SS  llt-114. 

Attachment  or  garnishment  against  assignee,  SS  115, 116. 

 Set-ofl,  SS  117, 118. 
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 Parties,  jHO. 

 PlaadingB,  1 120. 

 Evidence,  S  121. 

T.  BIGHTS  AKZ>  BEIEEDIBS  OF  CBEDIT0B8. 
In  general,  IS  122-126. 
Effect  of  ftiUure  to  file  claim,  H  127-13a 
Presentment  to  assignee,  1 131. 
Payment  of  claims,  §  132. 

Authority  of  assignee  to  compromise,  1 133. 
Superiority  of  claims  or  liens  to  assignment,  {{  134-136. 
Estoppel  to  attack  assignment,  i  136a. 

VI.  BIOHT  OF  ASSIONOB. 

In  general,  S  137. 
VIL  LIABILITY  OF  ASSIOKEE. 

In  general,  H  138-143. 


Cboss-Rbfebencbs. 
See,  also.  Assignment ;  Insolvency. 

See,  also.  Chattel  Mortgages. 

Priority  of  chattel  mortgage  over  aasign- 
ment,  see  Chattel  Mortgages,  {f  110-112. 

Consideration  for  agreement  to  accept 
assigned  ef^tate  In  full  payment  of  claims, 
see  Contracts,  §  45. 

Chattel  mortgage  distinguished  from  as- 
signment, see  Chattel  Mortgages,  S  20. 
Title  acquired  hy  assignee  hi  bankruptcy, 

see  BanTcruptcp,  §§  22-24. 

I.  BEQTTISITES  AND  VALISITT. 

A.  ConTeyances  and  Transactions  Creating 
Trust. 

Bight  to  make  assignment. 

1.  (1878.)  An  Insolvent  debtor  may 
make  an  absolute  assignment  of  all  his 
property,  to  a  trustee,  to  be  applied  in  pay- 
ment of  his  debts;  but  in  such  case  it  is 
the  duty  of  the  trustee  at  once  to  apply  the 
property  to  the  purpose  for  which  the  trust 
was  created.  McCleery  v.  Allen,  7  Neb.  21 
(29  Am.  Rep.  377). 

2.  (1884.)  One  of  two  partners,  with 
the  consent  of  the  other,  may  convey  real 
estate  of  the  firm  by  an  assignment  in  the 
name  of  the  firm.  Sullivan  v.  Smith,  15 
Neb.  476  (19  N.  W.  620;  48  Am.  Rep.  345). 

3.  (1891.)  The  right  of  a  debtor,  who  Is 
unable  to  pay  his  debts,  to  make  an  assign- 
ment of  all  his  property  to  be  equally  dis- 
tributed among  his  creditors  In  proportion 
to  their  several  demands  is  a  right  to  be 
upheld  wh(?n  possible  and  its  exercise  en- 
couraged; and  while  he  may  be  estopped  to 
make  such  disposition  of  his  property  by 
Judgment  or  deed,  he  oannot  be,  by  mere 
conduct,  or  matter  of  estoppel  in  pais. 


Oommeretal  Nat.  Bank  v.  Nebraska  Ifet. 
Bank,  33  Neb.  392  (50  N.  W.  167). 

ConstmctlTe  assignment. 

4.  (1891.)  A  conveyance  of  a  stock  of 
merchandise,  and  of  realty  of  the  d^tor 
with  all  cUlms  owing  to  the  debtor,  to  one 
for  the  benefit  of  all  creditors,  held  to  be  » 
deed  of  assignment.  Clendenning  v.  Per- 
Hne,  32  Neb.  155  (49  N.  W.  334). 

6.  (1903.)  When  an  insolvent  corpora- 
tion transfers  all  of  its  assets  to  a  creditor 
In  settlemsbt  of  a  claim  upon  which  tbe 
officers  of  the  corporation  are  personally 
liable,  and  the  transfer  Is  for  that  reason 
held  invalid,  the  transferee  holds  the  prop- 
erty in  truat  for  all  creditors  of  the  corpora- 
tion, and  Is  entitled  to  participate  In  the 
distribution  of  the  assets.  National  Von 
Paper  Co.  v.  Columbia  Nat.  Bank,  68  Neb. 
47  (93  N.  W.  1004). 

6.  (1895.)  The  act  in  regard  to  Tolun- 
tary  assignments  refers  only  to  assignments 
Intended  as  such;  tliat  is,  when  a  debtor 
undertakes  to  make  an  assignment  under 
the  statute  he  must  make  It  In  accordance 
with  it,  otherwise  it  is  no  assignment  and 
is  void.  But  the  rules  relating  to  the  con- 
struction of  mortgages  and  other  instni- 
ments  somewhat  akin  to  assignments,  but 
not  intended  as  such,  remain  unchanged. 
Kilpatrick-Koch  Drjf  OooOa  Co.  v.  Bremen, 
44  Neb.  863  (62  N.  W.  1105). 

7.  (1898.)  A  corporation  resolved  to  re- 
move its  stock  of  merchandise  to  a  distant 
city  and  effect  a  coosolidation  there  with 
another  corporation.  Afterwards  its  man- 
aging officers  determined.  In  order  to  avoid 
trouble  with  creditors,  to  retain  a  portion 
of  the  goods,  sell  them,  and  apply  the  pro- 
ceeds to  the  payment  of  debts.  No  trust 
was  created  and  no  proyislon  made  for  the 
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of  the  application  of  the  proceeds, 
hat  this  arrangement  did  not  con- 
he  goods  a  trust  fund  for  the  pay- 
■  creditors  pro  rata.   Oerman  Nat. 

First  yat.  Bank,  55  Neb.  8S  (75  N. 

lortgages  security. 

8S6.)  The  turning  point  of  cases 
^ges  with  poBseeslon  of  mortgagee, 
>ld  assignment  for  benefit  of  credl- 
tbat  the  assignee  is  held  to  be  a 
for  creditors.  Bonna  v.  Carter,  20 
>  (31  N.  W.  381);  Id.,  22  Neb.  495 
W.  394).  [Oremiled.  37  Neb.  816; 
765:  41  Neb.  36;  41  Neb.  67;  44  Neb. 
Neb.  119;  48  Neb.  48.] 
S86.)  An  instrument  in  writing, 
ng  to  be  a  chattel  mortgage,  that 
wsession  of  property  to  mortgagee 
irer  to  sell  in  usual  course  of  busi- 

an  assignment  for  creditors;  and 
ing  been  made  in  conformity  to 
,  Is  void  as  to  creditors.  Bonns  v. 
20  Neb.  566   (31  N.  W.  381);  Id., 

495  (35  N.  W.  394).  lOverruled. 

816:  40  Neb.  766;  41  Neb.  3S;  41 
:  44  Ne)).  863;  45  Neb.  119;  48  Neb. 

1891 .  )  Chattel  mortgages  to  pre- 
redltors,  given  to  secure  actual  In- 
:ss.  In  good  faith,  by  an  insolvent 
are  valid  and  do  not  constitute  an 
ent,  though  they  cover  all  the  debt- 
jperty.   the   value   of   which  was 

in  excess  of  the  debts  secured, 
fr  V.  Higman,  3t  Neb.  631  (48  N.  W. 
Am.  SL  Rep.  527). 

1892.  )  One  D.,  being  in  falling  clr- 
cea  and  owing  money  to  numerous 
s,  executed  separate  chattel  mort- 
0  six  creditors  ui>on  his  stock  of 
idise.  The  said  mortgages  were 
t  the  same  time  and  to  secure  the 
\e  Indebtedness  of  D.  to  the  several 
;ecs.  It  was  the  intention  of  all  par- 
t  the  mortgagees  should  prorate  In 
iceeds  of  the  mortgaged  property, 
ntention  was  evidenced  by  the  fol- 
recital  In  each  mortgage:  "This  Is 
t  the  same  time  and  Is  to  prorate 
oTtgages  made  to"  (here  follows  a 
Ion  of  each  of  the  other  mortgages), 
wing  no  trust  created  by  the  mort- 
tbe  transaction  did  not  amount  to 
gnment  for  the  benefit  of  creditors. 
m  V.  Uaac*.  84  Neb.  709  (52  N.  W. 


12.  (1893.)  Several  chattel  mortgages 
made  and  delivered  simultaneously  to  se- 
cure different  creditors  of  the  mortgagor, 
the  delivery  being  to  one  of  the  mortgagees, 
who  in  the  transaction  acts  for  himself  and 
on  behalf  of  all  the  other  mortgagees,  do 
not  constitute  an  assignment  for  the  benefit 
of  creditors.  Fartcell  Co.  v.  Wright,  38  Neb. 
445  (56  N.  W.  984). 

13.  (1893.)  Where  a  chattel  mortgage 
was  taken  by  a  creditor  of  the  mortgagor 
upon  all  hl<j  property,  its  purpose  being  not 
only  to  secure  a  debt  due  the  mortgagee, 
but  also  to  secure  other  creditors  of  the 
mortgagor  not  named  therein,  whose  rights 
are  not  expressly  reserved  from  the  opera- 
tion of  the  assignment  law  of  this  state, 
such  mortgage  is  void  as  an  Irregular,  pro- 
hibited voluntary  assignment.  Stewart  v. 
Stewart,  36  Neb.  558  (54  N.  W.  828). 

14.  (1893.)  Several  chattel  mortgages 
made  and  delivered  simultaneously  to  se- 
cure different  creditors  of  the  mortgagor, 
the  delivery  being  to  one  of  the  mortgagees, 
who  in  the  transaction  acts  for  himself  and 
on  behalf  of  all  the  other  mortgagees,  do 
not  constitute  an  assignment  for  the  benefit 
of  creditors.  Jonea  v.  Loree,  37  Neb.  816 
(56  N.  W.  390). 

15.  (1893  )  An  Instrument  In  the  form 
of  a  mortgage  or  bill  of  sale  will  not  be  held 
to  be  an  assignment  for  the  benefit  of  cred- 
itors unless  tt  creates  trust  In  fftvor  of  some 
person  or  persons  other  than  the  mortgagor 
or  vendor.  Coatello  v.  Chamberlain,  36  Neb. 
45  (53  N.  W.  1034). 

16.  (1894.)  A  chattel  mortgage  is  not 
void  as  constituting  a  prohibited  asslgn- 
miQt  for  creditors  solely  for  the  reason  that 
It  is  made  to  secure  the  payment  of  debts 
to  third  persona  as  well  as  to  the  mortgagee. 
Davis  V.  Hilbourn,  41  Neb.  35  (59  N.  W. 
397). 

17.  (1894.)  Where  several  chattel  mort- 
gages are  made  and  delivered  simultane- 
ously, covering  all  the  property  of  the  mort- 
gagor, to  secure  different  creditors,  leaving 
other  creditors  unsecured,  such  transaction 
does  not  constitute  a  voluntary  assignment 
for  the  benefit  of  creditors,  although  there 
may  have  been  an  agreement  among  the 
mortgagees  to  share  pro  rata  In  the  pro- 
ceeds of  the  mortgaged  property.  Smith  v, 
Phelan,  40  Neb.  765  (59  N.  W.  562). 

18.  (1895.)  Instruments  In  the  form  of 
chattel  mortgages  will  not  be  held  to  con- 
stitute an  attempted  assignment  for  the 
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benefit  <rf  creditors  beeausr  of  the  contem- 
plated reciprocal  trusts  Imposed  on  each 
mortgagee  in  favor  of  tbe  others;  because 
the  mortgages  provide  that  they  shall  pro- 
rate one  with  another;  because  at  the  time 
the  mortgages  were  made  the  morgagor 
was  unable  to  redeem,  conveyed  all  his 
property  by  the  mortgages  to  secure  debts 
greatt^r  than  the  value  of  the  property;  and 
because  the  parties  contemplated  that  the 
mortgagees  should  take  Immedlae  posses- 
Bion. — ^nor  does  the  fact  that  the  mortgages 
contained  a  power  of  sale  In  accordance 
with  the  statutory  provisions  for  foreclosure 
render  the  transaction  an  assignment  Kih 
patrick-Koch  Dry  Goods  Oo.  v.  Sremer«,  44 
Neb.  863  (62  N.  W.  1105). 

19.  (1898.)  A  mortgage  which  does  not 
In  Its  Inception  contravene  fhe  assignment 
law  will  not  be  Invalidated  by  a  general  as- 
signment for  the  benefit  of  creditors,  made 
by  the  mortgagor  wllhin  thirty  days  after 
the  execution  of  the  mortgage.  Blair  State 
Bank  V.  Stewart,  67  Neb.  64  (77  N.  W. 
372). 

20.  (1899.)  Instruments  In  the  form  of 
chattel  mortgages  will  not  be  held  to  con- 
stitute an  attempted  assignment  for  benefit 
of  creditors  because  of  the  contemplated 
retdprocal  trusts  imposed  on  each  mortgagee 
In  fiivor  of  the  others;  because  the  mort- 
gages provide  that  they  shall  prorate  one 
with  another ;  because  at  the  time  the  mort- 
gages were  made  tbe  mortgagor  was  unable 
to  redeem,  conveyed  all  his  property  by  the 
mortgages  to  secure  debts  greater  than  the 
value  of  the  property;  and  because  the  par- 
ties contemplated  that  the  mortgagees 
should  take  Immediate  possession;  nor  does 
the  fact  that  the  mortgages  contained  a 
power  of  sale  in  accordance  with  the  statu- 
tory provisions  for  foreclosure  render 
the  transaction  an  assignment  Sloan  v. 
Thonuu  Ufa.  Co.,  68  Neb.  713  (79  N.  W. 
728). 

21.  (1899.)  A  chattel  mortgage  given 
by  a  debtor  to  several  creditors,  who  by  the 
terms  of  the  instrument  are  to  prorate  in 
the  proceeds  of  the  mortgaged  property.  Is 
not  a  voluntary  assignment  under  the  stat- 
ute. Skinner  v.  First  Nat.  Bank  of  Pawnee 
City,  59  Neh.  17  (80  N.  W.  42). 

— —  Sale  OT  transfer  absolute  in  form. 

22.  (1890.)  A  sale  of  mercantile  busi- 
ness by  an  insolvent  firm  to  sureties,  who 
were  liable  for  the  debts  of  the  firm.  Is  a 
sale  and  not  an  assignment  If  made  in 


good  telth.   Kaufman  v.  Cobum,  30  Neb. 

672  (46  N.  W.  1010). 

23.  (1890.)  Where  a  firm  engaged  in 
the  mercantile  business,  being  indebted  in 
about  the  sum  of  $18,000,  for  which  A,  B 
and  G  were  separately  liable  as  sureties  for 
about  equal  portions  of  said  debt  sold  thelr 
stock  of  goods,  including  real  estate  and 
other  property,  to  said  sureties,  who  jointly 
assumed  all  the  debts  for  which  they  were 
severally  liable,  such  transaction  was  a  sale 
and  not  an  assignment,  and  If  made  in  good 
faith  would  be  sustained.  Kaufman  v.  Co- 
burn,  30  Neb.  672  (46  N.  W.  1010). 

24.  (1890.)  Where  members  of  a  firm 
sell  their  entire  stock  of  mercantile  goods 
to  their  sureties  of  certain  Indebtedness, 
the  sureties  assuming  all  obligations.  It  not 
appearing  the  sale  was  for  the  benefit  of 
any  one  or  more  creditors,  the  sureties  be- 
came absolutely  liable  for  the  debts  as- 
sumed, whether  the  property  received  was 
sufficient  to  pay  out  or  not.  Kaufman  v.  Co- 
mm,  30  Neb.  672  (46  N.  W.  1010). 

26.  (1893.)  Where  a  merchant  in  foil- 
ing circumstances.  Intending  to  prefer  cer- 
tain creditors,  executed  a  bill  of  sale,  the 
vendee  paying  the  preferred  claims  out  of 
the  consideration  named  in  the  bill  of  s^e 
it  was  held,  hi  an  action  of  replevin  by  the 
vendee  against  the  sheriff  who  had  seized 
the  goods  on  an  order  of  attachment  In 
tavor  of  an  unsecured  creditor,  that  the 
transfer  was  not  an  assignment  for  bene- 
fit of  creditors,  that  the  vendee  was  the 
only  person  beneficially  Interested,  and 
that  the  transfer  wa%  valid,  regardless  of 
whether  the  bill  of  sale  was  Intended  ss  a 
mortgage  or  an  absolute  transfer,  cottello 
V.  Chamberlain.  36  Neb.  45  (53  N.  W.  1034). 

26.  (1894.)  The  bill  of  sale  herein  held 
to  be  a  conveyance  to  secure  or  pay  Itona 
fide  debts,  and  not  void  for  being  such  a 
cmveyance  as  to  constitute  a  voluntary 
assignment  within  the  true  meaning  or  con- 
struction of  the  terms  of  the  provisions  of 
the  assignment  law.  Meyer  v.  Union  Bofj 
d  Paper  Co.,  41  Neb.  G7  (59  N.  W.  696). 

Provision  as  to  applioatlon  of  estate  to 

debts. 

27.  (1878.)  A  debtor  cannot  when  a 
debt  is  due,  avoid  the  obligation  of  imme- 
diate payment,  nor  can  he,  without  tbe 
consent  of  the  creditor,  extend  the  period 
of  credit.  Therefore,  If  an  assignment  con- 
tains a  provision,  from  which  it  appears 
that  the  debtor,  at  the  time  of  Its  execution, 
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to  prevent  the  immediate  appllca- 
hla  property  to  the  payment  of  his 
:  will  render  the  instrument  void 
ace.   McCleery  v.  Allen,  7  Neb.  21 

Rep.  377). 

rm  and  Requisite  of  Instrument, 
ral. 

1880.)  Deeds  of  assignment  of  both 
1  personal  property  for  the  benefit 
tors,  to  be  valid  as  against  the 
I  of  the  assignor,  must  be  executed 
□anner  of  deeds  of  real  estate,  as 
by  sec.  1,  eh.  61.  Gen.  Stat.,  872. 
p.  Hoagland,  10  Neb.  611  (7  N.  W. 
899)  Sloan  V.  Thomas  Mfg.  Co.,  58 
i  (79  N.  W.  728). 

1886. )   An  Instrument  purporting 

battel  mortgage,  examined  and  heM 
I  assignment;  and  not  being  made 
)Tmlty  to  statutes,  held  void  as 
:redltors.  Bonna  v.  Carter,  20  Neb. 
N.  W.  381);  Id.,  22  Neb.  495  (35  N. 

L80S.)  An  objection  to  the  admls- 
a  deed  of  assignment  in  evidence 
'as  not  executed  or  acknowledged  in 
ner  in  which  a  conveyance  Is  re- 
1  be  executed  and  acknowledged  Is 
ral  and  not  sufficiently  specific  to 
fects  in  the  form  of  execution  and 
sdgment  of  the  instrument.  Maul 
I.  65  Neb.  446  (76  N.  W.  163). 

L899.)  The  act  in  regard  to  volun- 
gaments  refers  only  to  assignments 

as  such;  that  is,  when  a  debtor 
es  to  make  an  assignment  under 
ite  be  must  make  It  In  accordance 
otherwise  It  is  tio  assignment  and 

Bnt  the  rules  relating  to  the  con- 
of  mortgages  and  other  Instni- 
)mowhat  akin  to  assignments,  but 
nded  as  such,  remain  unchanged. 

Thomas  Mfg.  Co.,  58  Neb.  713  (79 
18). 

1900.)  A  substantial  compliance 
d  conformity  to,  the  statutory  pro- 
■egulatlng  the  subject  of  voluntary 
ints  for  the  benefit  of  creditors  Is 
ion  essential  to  effectuate  a  valid 
of  title  to  the  property  assigned  to 
nee  named  in  the  assignment!,  Mih 
lite.  60  Neb.  431  (88  N.  W.  365). 

tedgment. 

1880.)  The  record  of  in  uitac- 
^d  deed  of  assignment  Is  a  nullity, 
ig  no  protection  to  the  assignee  as 


against  the  creditors  of  the  assignor.  Hee- 
Ian  V.  Hoaalana,  10  Neb.  511  (7  N.  W.  282). 

34.  (1896.)  An  assignment  for  the  bene- 
fit of  creditors,  to  be  valid,  must  be  In  writ- 
ing and  executed  and  acknowledged  In  the 
same  manner  that  an  ordinary  conveyance 
of  real  estate  Is  required  to  be  executed  and 
acknowledged  to  entitle  the  latter  to  record. 
Soger  v.  Summers.  49  Neb.  469  (68  N.  W. 
614). 

35.  (1896.)  The  comma  after  the  word 
"acknowledged"  in  the  fourth  line  of  section 
C,  chapter  6,  Compiled  Statutes,  Is  an  inter- 
polation. Eager  v.  Summers,  49  Neb.  459 
(68  N.  W.  614). 

Attestation. 

36.  (1896.)  A  deed  of  assignment  for 
the  benefit  of  creditors,  unless  witnessed,  is 
absolutely  void.   Bager  v.  Summers,  49  Neb. 

459  (C8  N.  W.  614). 

Description  of  property. 

37.  (1898.)  A  debd  of  assignment  which 
describes  tlie  property  conveyed  with  sufll- 
clent  particularity  to  enable  the  same  to  be 
readily  Identified  is  not  rendered  void  by 
the  failure  to  attach  to  such  d':ed  a  copy 
of  the  schedule  of  property  referred  to 
therein  as  being  on  file  In  the  ofllce  of  the 
county  Judge,  and  containing  a  more  spe- 
cific description.  Maul  v.  Drexel,  65  Neb. 
446  (76  N.  W.  163). 

0.  Beserratlona. 

Effect  of  reservation  in  assignment  to 
single  creditor,  see  Fraudulent  Convey- 
ancea.  SI  1S7-192. 

In  general. 

38.  (1873.)  The  deed  of  assignment  con- 
tained a  provision  for  a  return  to  the  as- 
signor of  the  surplus.  If  any  remained,  of 
the  assigned  property  after  satisfying  the 
claims  of  (he  creditor  for  whose  benefit  it 
was  made.  Held,  That  this  reservation,  be- 
ing merely  Incidental  to  the  primary  object 
of  the  assignment,  would  not  render  It 
fraudulent  under  section  7,  chapter  25, 
Oeneral  Statutes.  Morgan  v.  Bogue,  7  Neb. 
429. 

39.  (1879.)  A  reservation  tn  an  assign- 
ment to  pay  over  to  the  assignor  "the  rest, 
residue,  and  remainder.  If  any  there  be 
after  paying  said  costs,  charges,  expenses, 
and  debts  as  aforesaid,"  does  not  render  an 
assignment  void  on  Its  face.  Lininger  v. 
Raymond,  9  Neb.  40  (2  N.  W.  359). 

40.  (1879.)  An  assignment  for  the  bene- 
fit of  creditors  of  "all  the  lands,  tenements. 
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hereditaments,  goods,  chattels,  property,  and 
choses  In  action,  of  every  name,  nature,  and 
description,  wherever  the  same  be  (except 
such  propQrty  as  is  exempt  by  law  from 
execution)."  Is  not  void  on  its  face.  Linin- 
ger  v.  Raymond.  9  Neb.  40  (2  N.  W.  359). 

41.  (1839.)  A  deed  of  assignment  which 
purports  to  convey  to  the  assignee  ail  the 
assigning  partnership's  property,  except 
such  as  is  exempt  from  attachment  or  exe- 
cution. Is  valid,  and  transfers  the  title  to 
all  thu  firm  property  to  the  assignee.  Mil- 
ler V.  Waite,  59  Neb.  319  (80  N.  W.  907). 
[Rehearing.   60  Neb.  431.] 

D.  FrefereneeB. 

Preference  by  bankrupt,  see  Bankruptcy, 
Sfi  25-27. 

Preferenr<i  of  individual  creditor,  see 
Frawiulent  Vonveyances.  H  124-166. 

Bight  to  prefer  creditor  in  general. 

42.  (1881.)  A  debtor,  even  when  In  fall- 
ing circumstances,  has  the  right  to  pay  the 
bona  fide  demand  of  one  of  his  creditors  to 
the  exclusion  of  others.  Lininger  v.  Ray- 
mond, 12  Neb.  19  (9  N.  W.  550). 

43.  (1886.)  A  debtor,  even  when  In  fall- 
ing circumstances,  has  the  right  to  pay  the 
bona  fide  demand  of  one  of  his  creditors,  to 
the  exclusion  of  others.  A  partnership  or 
firm  has  the  same  right  so  long  as  the  pay- 
ments are  made  In  good  faith  to  creditors 
of  the  partnership.  Deltrich  v.  Hutchinson, 
20  Neb.  52  (29  N.  "W.  247). 

44.  (1890.)  Preference,  less  than  thirty 
days  before  an  assignment,  of  a  creditor 
who  has  ground  for  knowing  of  his  debtors' 
Insolvency,  Is  void.  Banks  v.  Omaha  Barb 
Wire  Co.,  30  Neb.  128  (46  N.  W.  251). 

45.  (1893.)  The  assignment  law  does 
not  deprive  insolvent  debtors  of  their  com- 
mon law  right  to  prefer  creditors.  The  law 
merely  prohibits  preferences,  with  certain 
exceptions  named  In  the  act,  when  made  in 
the  assignment  Itself,  and  preferences  made 
within  thirty  days  before  an  assignment 
actually  executed,  with  notice  upon  the  part 
of  the  creditor  preferred  that  the  debtor  was 
then  insolvent  or  contemplating  insolvency. 
Kavanaugh  v.  Oberfelder,  37  Neb.  647  (56 
N.  W.  316). 

46.  (1894.)  A  debtor  who  is  insolvent, 
or  in  falling  circumstances,  may  pay  or 
secure  one  or  more  of  his  creditors  In  full, 
and  thus  create  a  preference  in  their  favor, 
which  may  have  the  effect  to  exclude  other 
creditors,  and  the  question  of  whether  such 


action  was  with  an  honest  or  with  a 
fraudulent  intent  or  purpose  Is  one  of  fact 
and  not  of  law.  Meyer  v.  Union  Ban  ^ 
Paper  Co..  41  Neb.  67  (59  N.  W.  696). 

47.  (1896.)  An  Insolvent  debtor  may 
pay  or  secure  one  creditor  to  the  excluBion 
of  others,  and  the  intention  to  defraud  can- 
not be  inferred  from  the  mere  fart  that 
such  preference  was  flven.  Dempster  Mitt 
Mfg.  Co.  V.  First  Nat.  Bank  of  Holdrege. 
49  Neb.  321  (68  N.  W.  477). 

48.  (1901.)  An  insolvent  corporation 
cannot  make  a  preference  of  a  debt  due 
from  It  on  which  the  officers  and  directors 
arc  bound  as  sureties.  National  Wall  Paper 
Co.  V.  Columbia  Nat.  Bank,  63  Neb.  234  (8S 
N.  W.  481;  56  L.  R.  A.  121). 

Intention  of  debtor. 

49.  (1893.)  An  Intention  to  defnad 
cannot  he  inferred  merely  from  the  fact 

that  a  preference  was  given  to  a  certain 
creditor.  Jones  v.  Loree,  37  Neb.  816  (56 
N.  W.  390):  (1894)  Dempster  Mill  Mfg.  Co. 
V.  First  Nat.  Bank  of  Holdrege,  49  Neb.  321 
(68  N.  W.  477). 

Preference  by  mortgagra  or  other  convey- 
ance. 

50.  (1884.)  Under  the  act  of  1877.  Com- 
piled Statutes,  chapter  6,  an  assignment  for 
the  benefit  of  creditors  must  be  without 
preferences.  If  any  preferences  are  made, 
that  part  of  the  assignment  will  be  held 
void.  But  this  act  does  not  prevent  a 
debtor,  though  in  falling  circumstances, 
from  preferring  a  creditor  by  a  separate  and 
Independent  conveyance  unconnected  with 
the  transaction  of  making  the  assignment, 
even  though  the  preferred  creditor  be  the 
assignee  named  in  the  assignment  subse- 
quently maJe.  Nelson  v.  Qarey,  15  Neb.  5S1 
(19  N.  W.  630). 

61.  (1885.)  The  act  of  the  legislature 
of  1877  relating  to  voluntary  assignments. 
Compiled  Statutes,  1881,  chapter  6,  did  not 
prevent  a  debtor  In  failing  circumstances 
from  preferring  a  creditor  by  a  separate 
and  Independent  conveyance  unconnected 
with  the  transaction  of  making  an  assign- 
ment. Bierboioer  v.  PoTk,  17  Neb.  286  (22 
N.  W.  698). 

52.  (1887.)  A  debtor  has  the  right  to 
prefer  his  creditors  and  to  pay  or  secure 
those  preferred.  The  execution  of  chattel 
mortgages  to  preferred  creditors.  If  made 
In  good  faith  to  secure  bona  fide  debts,  even 
if  made  to  a  considerable  number  of  raeh 
creditors  at  or  about  the  same  time— no 
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Dg  created — will  not  constitute  an 
nt  for  the  benefit  ot  creditors  It 
tended.  Davi«  v.  Scott,  22  Neb.  164 
ff.  353);  (1891)  Hershiaer  v.  Big- 
Neb.  &31  (48  N.  W.  272;  28  Am.  St. 
). 

(1890.)  A  mortgage  given  by  an 
debtor  less  than  thirty  days  before 
nment,  preferring  a  creditor  who 
raable  grounds  for  knowing  of  the 
T.  is  fraudulent.  Banks  v.  Omaha 
re  Co.,  30  Neb.  128  (46  N.  W.  251). 

891.)  Two  of  the  creditors  of  an 
chosen  to  take  charge  of  the 
and  secure  all,  cannot  execute 
B.  giving  themselves  priority  over 
s.  St.  Lrmis  Wrought  Iron  Range 
tyer,  31  Neb.  543  (48  N.  W.  395). 
894.)  A  debtor  in  failing  circum- 
may  lawfully  prefer  one  or  more 
redltors  and  secure  such  creditors 
5ase  or  conveyance  absolute,  pro- 
i  transaction  is  In  good  faith  and 
!  with  intent  to  defraud  other  cred- 
eyer  v.  Union  Bag  d  Paper  Co.,  41 
[69  N.  W.  696). 

E.  Fraud, 
so,  Fraudulent  Conveyances. 

I  intention  to  defraud  cannot  be  in- 
lerely  from  the  fact  that  a  pref- 
given  to  one  creditor.  (1893) 
Loree.  37  Neb.  816  (S6  N.  W.  390) ; 
empster  Mill  Mfg.  Co.  v.  First  Nat. 
Holdrege,  49  Neb.  321  (68  N.  W. 

tion  In  general. 

878.  )  The  continued  possession  of 
siE:ned  by  the  execution  debtor  up 
me  of  their  being  seized  In  execu- 
the  absence  of  a  showing  of  good 
him  who  claims  under  the  assign- 

ccncluslve  erldence  that  the  as- 
was  fraudulent,  and  the  statute 
11.  chapter  25,  General  Statutes) 
the  courts  so  to  declare.  Morgan 
7  Neb.  429. 

879.  )  An  assignment  for  the  bene- 
credltOTS,  being  as  between  them 
equitable  in  its  nature,  will  not 

red  void,  unless  it  Is  clearly  so. 
\dt  V.  McWhirter,  9  Neb.  6  (2  N.  W. 
Lm  Rep.  396). 

879.)    An  assignment  for  the  bene- 
editors,  which  authorizes  the  ae- 
"sell  and  dlspoM  of  the  property. 


and  generally  convert  the  same  into  money, 
upon  such  terms  and  conditions  as  In  his 
Judgment  may  appear  Just  and  for  the  In- 
terest of  all  parties  interested,"  is  not  void 
upon  Its  face.  Brahmatadt  v.  McWhirter, 
9  Neb.  6  (2  N.  W.  232;  31  Am.  Rep.  396). 

61.  (1881.)  Where  the  debtor  parts 
with  all  control  of  his  property,  and  de- 
votes It  absolutely  to  the  payment  of  his 
debts  without  reservation,  the  advantage  to 
creditors  Is  clear  and  direct,  and  although 
there  may  be  delay  In  the  payment  of  the 
debts,  still  the  assignment  Is  not  fraudu- 
lent and  will  not  be  declared  void.  Linin- 
ger  v.  Raymond,  12  Neb.  167  (10  N.  W.  716). 
[Overruled.  13  Neb.  298;  49  Neb.  165.] 

62.  (1892.)  An  assignment  for  the  bene- 
fit of  creditors,  as  It  secures  an  equitable 
distribution  of  the  proceeds  ot  the  debtor's 
property  among  his  creditors,  wlK  he  sus- 
tained If  possible.  Lancaster  County  Bank 
V.  Horn.  34  Neb.  742  (52  N.  W.  562).  [Over- 
ruled. Bank  V.  Horn,  49  Neb.  466.] 

63.  (189?.)  A  conveyatice  or  transfer 
made  without  any  Indention  to  contravene 
or  evade  the  assignment  law,  and  at  any 
time  when  an  assignment  was  not  contem- 
plated, is  valid  and  will  be  upheld.  Blair 
State  Bank  v.  Stewart,  57  Neb.  64  (77  N. 
W.  372). 

64.  (1898.)  Whether  a  deed  of  assign- 
ment Is  void  for  reasons  which  appear  on 
its  face  is  a  question  of  law  for  the  court, 
and  not  for  the  Jury,  to  determine.  Maul  v. 
Drexel.  55  Neb.  446  (76  N.  W.  163). 

TransactiottB  before  assignment 

66.  (1884.)  The  fact  that  prior  to  but 
on  the  same  day  that  an  assignment  for 
benefit  of  creditors  was  made,  the  as- 
signor executed  a  chattel  mortgage  on  a 
portion  of  Ms  property,  to  the  assignee  to 
secure  a  debt,  If  such  mortgage  was  made 
bona  fide  and  without  fraudulent  intent, 
will  not  render  it  a  part  of  the  assignment 
so  as  to  convey  the  mortgaged  property  In 
trust  for  creditors.  Nelson  v.  Oarey,  15 
Neb.  531  (19  N.  W.  630), 

66.  (1886.)  Where  a  firm  la  Insolvent 
the  partners  cannot  by  a  sale  to  one  part- 
ner of  their  Interest,  three  days  before  an 
assignment  for  the  benefit  of  creditors  ts 
made,  divest  the  properly  of  Its  partnership 
character  so  as  to  defraud  partnership 
creditors.  Morehead  V-  Adams,  18  Neb.  569 
(26  N.  W.  242). 

67.  (1890.)    The   prohibited   acts  must 
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have  taken  place  within  thirty  days  before 
the  making  of  an  asstgument  to  Invalidate 
Buch  transfer.  Bankt  v.  Omaha  Barb  Wire 
Co.,  30  Neb.  128  (46  N.  W.  251). 

68.  (1892.)  A  debtor  In  falling  circum- 
stances and  contemplating  Insolvency  may 
pay  or  secure  an  Indebtedness  created  within 
nine  months  prior  thereto;  and  a  chattel 
mortgage  executed  to  secure  a  bona  fide  debt 
created  within  said  time,  will  not  be  held 
void  for  the  reason  that  such  debtor,  within 
a  few  hours  thereafter,  makes  a  general 
assignment  of  all  his  property.  Including 
that  mortgaged  as  aforesaid,  for  the  benefit 
of  his  creditors.  Brown  v.  WiUiama,  34 
Neb.  376  (51  N.  W.  851). 

69.  (1893.)  The  fact  that  a  chattel 
mortgage  was  executed  a  few  hours  pre- 
vious to  the  making  of  a  voluntary  assign- 
ment by  the  mortgagor  for  the  benefit  of 
creditors  Is  not  conclusive  evidence  of  fraud 
Bo  as  to  entitle  the  assignee  to  recover  the 
mortgaged  property  as  a  part  of  the  as* 
signed  estate.  JSroum  v.  Farm.&r»  d  Mer- 
chants Bankinff  Co..  36  Neb.  434  (54  N.  W. 
671). 

70.  (1896.)  The  fraudulent  disposition 
of  a  part  of  his  property  by  one  about  to 
make  an  assignment  for  the  benefit  of  his 
creditors  will  not  operate  to  Impair  the  title 
of  the  assignee  to  the  remainder,  when 
such  assignment  Is  afterwards  made  to.  and 
acted  upon  by,  the  assignee  in  good  faith. 
Deere.  WeVs  A  Co.  v.  Loaey,  48  Neb.  622 
(67  N.  W.  462). 

71.  ( 1898. )  Conveyances  made  more 
than  thirty  days  before  the  execution  of  a 
deed  of  TOluntary  assignment  are  not  within 
the  Inhibition  of  either  section  42  or  section 
43  of  the  assignment  law  (Comp.  Stats., 
cb.  6).  Blair  State  Bank  v.  Stewart,  57 
Neb.  58  (77  N.  W.  372). 

Effect  of  fraud  by  am^or  after  assign- 
ment. 

72.  (1SC4.)  Where  a  valid  assignment 
la  made  for  the  benefit  of  creditors,  no 
fraudulent  act  of  the  ^  assizor  after  ihe 
taking  efl!ect  of  such  assignment  will  vitiate 
It.  Nor  win  a  failure  on  the  part  of  the 
assignee  to  account  for  money  or  property 
of  tho  assigned  estate  have  that  effect 
Sullivan  v.  Smith.  15  Neb.  476  (19  N.  W. 
620;  48  Am.  Rep.  354). 

F.  Filing,  Beoordlng,  and  Begistratlon. 

Recording  conveyance  to  creditor  in  gen- 
eral, see  Fraudulent  Conveyancet,  |{  210- 
236. 


Necessity. 

73.  (1880.)  To  convey  proper^  as 
against  the  creditors  of  the  assignor,  the 
deed  of  assignment  mi^t  be  recorded  within 
thirty  di^s  after  Its  execution.  HeeUm  v. 
Boaoland,  10  Neb.  511  (7  N.  W.  282). 

74.  (1900.)  Under  the  provisions  of  sec- 
tion 6,  chapter  6,  Compiled  Statutes,  1899. 
a  deed  of  assignment  must  be  filed  for  rec- 
ord In  the  clerk's  office  within  24  hours 
after  Its  execution,  or  it  becomes  nugatory. 
Jfiller  V.  Waite,  60  Neb.  431  (83  N.  W.  355). 

75.  (1903.)  The  provisions  of  section  6, 
chapter  6,  Compiled  Statutes,  1899,  requir- 
ing the  filing  of  a  deed  of  assignment  for 
record  in  the  clerk's  office  of  the  county  In 
which  the  assignee  resides,  within  twenty- 
four  hours  after  Its  execution.  Is  manda- 
tory. Huddleson  V.  Polk,  70  Neh.  483  (97 
N.  W.  624). 

Foreign  assignment. 

76.  (1894.)  Where  a  resident  of  Wyo- 
ming executes  a  voluntary  assignment  for 
the  benefit  of  his  creditor  but  fails  to  make 
and  file,  within  twent?  days,  an  inventory, 
required  by  the  statutes  of  Wyoming,  the 
assignees  cannot  recover  from  a  bank  In 
this  state  money  the  debtor  had  no  deposit 
at  the  time  of  the  assignment  and  which 
the  bank  applied  to  a  discharge  on  unma- 
tured notes  held  by  the  bank.  Conner  v. 
Omaha  Vat.  Bank,  i2  Neb.  602  (60  N.  W. 
911). 

77.  (1906.)  A  voluntary  assignment  for 
the  benefit  of  creditors,  executed  in  a  sister 
state  according  to  the  laws  thereof,  is  Id- 
effectual  to  convey  real  property  situated 
In  this  state,  unless  It  Is  executed  and  re- 
corded In  such  manner  as  would  render  It 
BO  effectual  If  made  In  this  state.  Kirke»- 
dall  V.  Weatherlev,  77  Neb.  421  <109  N.  W. 
767). 

Where  to  record. 

78.  (1881  )  The  miscellaneous  record  Is 
the  proper  book  in  which  to  enter  an  as- 
signment for  the  benefit  of  creditors.  Lin- 
inger  v.  Raymond,  12  Neb.  167  (10  N.  W. 
716). 


79.  (1886.)  That  part  of  section  6  of 
chapter  6  of  the  Compiled  Statutes,  which 
requires  an  assignment  of  property  for  the 
benefit  of  creditors  to  be  recorded  within 
twenty-four  hours  after  Its  execution,  con- 
strued, and  the  word  "execution"  held  to 
Include  the  delivery  of  the  assignment  and 
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rrendcr  of  control  over  It.  Wella  v. 
19  Neb.  355  (27  N.  W.  229). 
(1903.)  Evidence  examined  and  held 
Sclent  to  show  a  compUuice  with  a 
in  the  matter  of  recording  an  as- 
Dt  deed.  Huddleton  v.  Polfc,  70  Neb. 
r  N.  W.  624). 

of  failure  to  record. 

(1S92.)    An  assignment  by  a  debtor 

onal  property  for  the  benefit  of  cred- 
rlll  not  be  Invalid  because  not  re- 
If  Sled  in  the  county  clerk's  office 
twenty-four  hours  after  being  made. 
ter  Countjf  Bank  v.  Horn,  34  Keb. 
!  N.  W.  562).   COverruled.   49  Neb. 

1  Neb.  431.] 

(1892.)  Where  the  assignee  has 
ctual  and  exclusive  possession  of  the 
,1  property  assigned,  such  possession 
be  disr^rded  by  third  parties  on 
und  of  want  of  notice.  The  statute 
provides  for  a  registry  of  the  Instru- 
Lancaster  County  Bank  v.  Horn,  34 

2  (52  N.  W.  562).  [Overruled.  'Soger 
m«r«.  49  Neb.  466]. 

'1898.)  An  assignment  of  personal 
r  for  the  benefit  of  creditors  should 
In  the  office  of  the  county  clerk  of 
unty  where  the  assignor  resides 
twenty-four  hours  after  its  execu- 
id  Is  not  void  because  not  filed  for 
with  the  raster  of  deeds  within 
rlod.  Maul  v.  Drexel,  55  Neb.  446 
W.  163). 

1893.)  The  right  of  an  assignee  for 
eflt  of  creditors  to  maintain  an  ac- 
conversion  of  the  assigned  property 
livested  by  the  mere  ftiilare  to  file 
d  of  assignment  for  record  within 
!our  hours  after  lis  delivery.  MUler 
e,  59  Neb.  319  (80  N.  W.  907).  [Re- 
.  60  Neb.  431.] 

;i903.)  The  fact  that  the  assignor 
t  a  Bheriff,  acting  as  assignee,  to 
d  a  deed  from  record  the  statutory 

no  excuse  for  nuch  neglect.  Huddle- 
^olk.  70  Neb.  483  (97  N.  W.  624). 

NTSTBUCnON  Ain>  OPXBATIOK. 
iction  in  general. 

1896.)  An  assignment,  "H.  and  T., 
I  doing  business  under  the  firm 
nd  style  of  H.  A  T.,  are  Indebted 
ry  considerable  sums  of  money  and 
icome  unable  to  pay  and  discharge 
le  with  punctuality,  or  in  full,  and 
eslmis  of  making  a  folr  and  eqnltap 


ble  distribution  of  all  our  property  and  ef- 
fects, do  hereby  convey  to  the  sheriff  of 
Madison  county  Nebraska,  all  our  partner- 
ship personal  property  of  every  description 
whatever.  This  conveyance  Is  made  In 
trust  for  the  use  and  benefit  of  all  our 
creditors  and  In  conformity  with  an  act  of 
the  legislature  entitled,"  wlli  not,  for  the 
purpose  of  holding  it  void,  be  construed 
as  an  assignment  for  the  benefit  of  the 
creditors  of  the  Individual  partners.  Deere. 
Wells  (C  00.  V.  Loaey,  48  Neb.  622  (67  N.  W. 
462). 

87.  (1890.)  Where  property  of  a  debtor 
was  assigned  to  certain  parties  with  a  pro- 
vision that  they  should  conduct  and  close 
out  the  business  for  the  benefit  of  creditors, 
naming  all  of  the  latter  but  three,  and  they 
being  omitted  by  mistime;  the  omitted 
creditors  were  entitled  to  their  proportion- 
ate share  of  the  proceeds  of  sales.  Ouittard 
V.  RoMnwn,  29  Neb.  400  (45  N.  W.  476). 
roreign  assigiunenta. 

88.  (1880.)  The  voluntary  assignment 
In  Illinois  by  a  debtor  under  a  statute  of 
that  state  (Laws  1877,  p.  115)  of  all  his 
property,  and  the  presentation  and  proof  of 
a  creditor's  claim  In  Illinois,  Is  not  a  bar 
to  such  creditor's  right  of  action  In  Ne- 
braska, there  being  nothing  in  the  statute 
of  Illinois  or  in  the  deed  of  assignment 
restricting  creditors  to  their  respective  divi- 
dends, or  suspending  any  other  remedy  pre- 
viously open  to  them.  Qron  v.  Bunn,  10 
Neb.  217  (4  N.  W.  1048). 

Bight  acquired  by  assignor. 

89.  (1891.)  Title  to  all  of  the  assign- 
or's property  vests  In  assignee,  and  Includes 
that  used  in  a  banking  business,  and  osten- 
sibly belonging  to  a  corporation  which  lias 
nc  existence  in  fact  Commercial  Nat.  Bank 
V.  Neltratka  State  Bank,  33  Neb.  292  (50  N. 
W.  157).  [Overruled.  Lancaster  Oounrv 
Bank  v.  miHIan,  49  Neb.  165.] 

90.  (1894.)  The  assignee  of  an  Insol- 
vent f^orporatlott  takes  the  property  subject 
to  whatever  equities  existed  against  the  as- 
signor. Salladin  v.  Mitchell,  42  Neb.  859 
(61  N.  W.  127). 

Effect  on  property  assigned. 
See,  also,  post,  8§  104,106. 

91.  (1878.)  Property  held  by  an  as- 
signee, under  a  valid  assignment  for  the 
benefit  of  creditors.  Is  not  subject  to  at- 
tachment or  garnishment  for  the  assignor's 
debts,  ^chlueter  v.  Raj/mond  Bros.  <£  Co., 
7  Neb.  281. 
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92.  (1888.)  Property  ot  a  debtor  In  the 
hands  of  his  assignee  for  the  benefit  of 
creditors,  ie  not  subject  to  execution  under 
a  Jud^ent  against  the  debtor.  Smith,  Fro- 
zier  <C  Co.  v.  Taylor  <£  Co.,  26  Neb.  260  (41 
N.  W.  164). 

EfFect  on  relation  of  creditor  and  debtor. 

93.  (1880.)  A  debtor  cannot  change  his 
relations  to  his  creditors  by  a  Toluntary  as- 
signment. Oro88  V.  Bunn,  10  Neb.  217  (4 
N.  W.  1048). 

in.  QTTALiriCATION  AND  TSNUBE  OF 
A8SZOKEE. 

In  general. 

94.  (1879.)  The  clerk  of  a  district  court 
may  act  as  assignee,  and  his  approval  of 
his  own  bond  does  not  render  his  acts  void. 
But  he  may  be  required  at  any  time  to 
give  additional  security.  Brahmstadt  v.  Mo 
Whirter,  9  Neb.  6  (S  N.  W.  232;  31  Am.  Rep. 
396). 

96.    (1891.)    Mandamus  lies  to  compel 

sherlfF  who  has  been  succeeded  as  assignee 
who  has  been  chosen  by  the  creditors  to 
quitclaim  to  his  successor  all  real  estate 
conveyed  by  the  assignment.  StrunTc  v. 
State,  ex  ret.  Lipp,  33  Neb.  322  (50  N. 
W.  14). 

96.  (1898.)  Where  property  Is  assigned 
to  the  sheriff  and  his  successors  In  office 
In  trust  for  the  benefit  of  the  creditors  of 
the  assignor,  on  the  expiration  of  the  term 
of  the  then  sheriff  the  execution  of  the  trust 
devolves  upon  his  successor  in  office.  In  case 
the  assignee  chosen  Ity  the  creditors  falls 
to  qualify  and  enter  niwn  the  duties  of  as- 
signee. Maul  V.  Drexeh  56  Neb.  446  (76 
N.  W.  163). 

IV.  ADMINISTRATION  OF  ASSIONED 
ESTATES. 

See,  also,  ante.  8  !• 

Authority  of  assignee  in  geueraL 

97.  (1896  )  Except  as  authorized  by 
statute,  the  assignee  under  a  voluntary  as- 
signment for  the  benefit  of  creditors  may 

not  assert  rights  beyond  those  which  the 
assignor  might  assert  In  the  absence  of  the 
assignment,  the  assignee,  except  as  other- 
wise provided,  representing  the  assignor  and 
not  the  creditors.  Lancaster  County  Bank 
V.  Gillilan.  19  Neb.  165  (68  N.  V/.  352). 

98.  (1893.)  Under  the  provisions  of 
sections  42  and  43  of  the  assignment  law, 
the  rights  of  the  assignee  to  recover  prop- 
erty fraudulently  transferred  by  the  as- 


signor are  similar  to  those  of  a  judgment 
creditor  and  must  be  enforced  according 
to  the  forms  of  law.  He  is  not  authorized 
to  forcibly  seize  and  take  property  on  the 
assumption  that  It  was  transferred  by  his 
assignor  in  fraud  of  the  rights  of  creditors. 
Brown  V.  Farmers  A  Merchants  Banking 
Co.,  36  Neb.  434  (54  N.  W.  671). 

Bepresentation  of  creditor. 

99.  (1898.)  An  assignee  under  a  deed 
of  voluntary  assignment  represents  cred- 
itors of  the  assignor  only  to  the  extent  that 
he  is  expressly  authorized  to  do  so  by  stat- 
ute. Blair  State  Bank  v.  •Stewart,  57  Neb. 
58  (77  N.  W.  370). 

Collection  and  distribution  of  assets. 

100'  (1881.)  The  assignee  is  under  the 
control  and  direction  of  the  district  court, 
and  It  is  the  duty  of  such  assignee  to  collect 
and  apply  the  whole  estate  to  the  payment 
of*  the  debts  as  speedily  as  possible.  Linin- 
ger  v.  Raymond,  12  Neb.  167  (10  N.  W. 
716).  [Overruled.  13  Neb.  298;  49  Neb. 
166.1 

101.  (18!?4.)  It  Is  necessary  for  the  m- 
signee  to  take  possession  of  the  assigned 
estate,  hut  so  far  as  the  formal  act  of  tak- 
ing possession  Is  concerned,  no  stricter  rule 
applies  than  in  case  of  oMlnary  purchase. 
A  formal  delivery  of  the  keys  to  store- 
house'^,  sate,  and  shops,  accompanied  by  a 
pointing  out  and  surrender  of  possession 
of  stock  lu  pens,  horses,  harness,  wagon, 
etc..  In  barns  Is  sufficient.  SulUvan  v. 
Smith.  15  Neb.  476  (19  N.  W.  620;  48  Am. 
Rep.  354). 

102.  (1903.)  In  an  action  In  equity 
against  a  grantee  who  Is  charged  with  a 
trust  in  favor  of  all  other  creditors  of  the 
grantor,  the  court  will  distribute  the  assets 
to  all  creditors,  parties  to  the  suit.  In  pro- 
portion to  their  respective  claims^  ifatiotua 
Wall  Paper  Co.  v.  Columbia  Nat.  Bank,  68 
Neb.  47  (93  N.  W.  1004). 

Custody  and  management  of  estate. 

103.  (1879.)  Under  the  statute  the  en- 
tire proceedings  are  under  the  supervision 
and  control  of  the  district  court  or  the 
Judge  thereof,  and  It  Is  the  duty  of  the 
court  or  Judge,  upon  proper  application,  to 
see  that  the  assignee  properly  discharges 
the  duties  of  his  trust  Lininger  v.  Ray- 
mond, 9  Neb.  40  (2  N.  W.  359). 

104.  (1892.)  The  funds  of  an  Insolvent 
debtor  which  come  Into  the  hands  of  the 
assignee  are  within  the  jurisdiction  of  the 
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:ourt,  and  that  court  will  proceed  to 
le  the  rights  of  the  creditors  thereto, 
£>Ject  to  the  llmftatlons  of  the  con- 
1,  will  grant  the  proper  relief  even 
iztent  of  recognizing  and  enforcing 
The  Jurisdiction  of  a  court  of 
in  such  cases  Is  concurrent  only. 
V.  Coburn,  35  Neb..  530   (53  N.  W. 

ing  assignee  to  turn  orer  property 
mecessor. 

(1891.)  A  district  court  has  au- 
to Issue  mandarauB  to  compel  a 
who  has  been  succeeded  as  assignee 

liters,  to  quitclaim  to  his  successor 
estate  conveyed  by  the  assignment, 
lectJon  5,  clian'er  6,  of  Compiled 
.  .  Strunk  v.  State,  ex  rel.  Lipp,  33 
I  (50  N.  W.  14). 

assets. 

(1878.)  Where  an  aBslgnment  con- 
i  provision  authorizing  the  assignee 
pose  of  the  same  in  any  manner 
ver  as  freely  and  lawfully  as  the 
'  could  do  himself,  which  the  said 
F  the  second  part,  trustee  as  afore- 
ly  deem  advisable  to  do,  tending  in 
ion  to  convert  the  same  Into  money, 
benefit  of  all  Ihterested.  held,  that 
:horized  a  sale  ofn  credit,  and  ren- 
le  i'lStrument  void  on  its  face,  ftfc- 
r.  Allen,  7  Neb.  21  (29  Am.  Rep. 

(1881.)  After  the  sale  of  goods 
lado  by  an  assignee,  he  may,  if  he 

repurchase  them  for  bis  own  prl- 
I  and  benefit.   Lininffer  v.  Rajfmond, 

19  (9  N.  W.  550). 

)f  assignee  to  question  sale  by  as- 

lor. 

(18S2.)  Under  a  voluntary  assign- 
be  assignee  represents  simply  the 
-,  and  not  his  creditors,  respecting 
igned  property,  and  hence  will  not 
altted  to  urge  that  a  sale  of  the 
r  previous  to  the  assignment  was 
!nt  as  to  the  creditors  of  the  as- 
in  order  to  defeat  it  Housel  v. 
13  Neb.  298  (14  N.  W.  398). 

(189S.)  A  conveyance  executed  by 
gnor  before  the  assignment  cannot 
lied  by  the  assignee  on  the  ground 
was  made  to  hinder,  delay,  or  de- 
reditors,  unless  such  credltoTS  have 
ily  authorized  an  action  to  be 
for    that    purpose.   Blair  State 


Bank  v.  Stewart,  57  Neb.  58  (77  N.  W. 
370J. 

110.  (1898.)  An  assignee  under  a  deed 
of  general  assignment  cannot,  without  the 
written  consent  of  creditors,  assail  a  cod- 
veyanoe  made  by  his  assignor,  except  on  the 
ground  that  such  conveyance  was  In  con- 
travention of  section  42  or  section  43  of 
the  assignment  law  (Comp.  Stats.,  ch.  6). 
Blair  State  Bank  v.  Stewart,  57  Neb.  64 
(77  N.  W.  372). 

Actions. 

—        By  asslgfnee. 

111.  (ISS^t.)  Tbe  assignor  cannot  come 
in  as  a  defendant  in  an  action  by  a  single 
creditor  In  attachment  proceeding.  Aahton 
V.  Jones,  14  Neb.  426  (16  N.  W.  434). 

112.  (ISiijo.)  An  assignee  for  the  bene- 
fit of  creditors  under  a  valid  assignment 
may  maintain  an  action  to  set  aside  a  sale 
of  real  estate  under  an  attachment  levied 
after  the  execution  and  delivery  of  the  deed 
of  assignment,  where  such  sale  would  im- 
pair or  defeat  his  title  as  assignee.  Smith 
V.  Jones,  18  Neb.  481  (25  N.  W.  624). 

113.  (1899.)  An  assignee,  for  the  bene- 
fit of  creditors,  to  whom  possession  of  the 
trust  property  has  been  delivered,  may 
maintain  an  action  for  conversion  against 
one  who  wrongfully  seizes  such  property. 
Miller  v.  Waite,  59  Neb.  319  (80  N.  W.  907). 
[Rehearing    60  Neb.  431.] 

113a.  (1900.)  An  assignee  has  such  an 
interest  In  the  property  as  will  maintain 
an  action  for  conversion.  Miller  v.  Waite, 
60  Neb.  431  (83  N.  W.  355). 

114.  (1900.)  An  assignee  of  property 
assigned  for  the  benefit  of  creditors  who  Is 
in  the  peaceable  and  undisputed  possession 
thereof  has  a  possessory  title  therein  suffi- 
cient to  malutaln  an  action  for  conversion 
against  those  who  illegally  and  without 
authority  obtain  possession  of  such  prop- 
erty, and  unlawfully  convert  the  same  to 
their  own  use,  even  though  the  deed  of  as- 
signment be  Invalid  for  want  of  being  filed 
for  record  within  twenty-four  hours  from 
its  execution,  as  provided  by  statute. 
MiUer  V.  Waite,  60  Neb.  431  (83  N.  W.  355). 

Attachment  or  garnishment  against 
assignee. 

115.  (1885.)  Where  property  Is  de- 
livered to  a  deputy  sheriff,  under  an  as- 
signment for  -  creditor,  when  such  officer 
came  to  levy  an  attachment  thereon,  and  he 
accepted  the  trust  and  delivered  the  same 
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to  the  sheriff,  and  an  assignee  is  chosen  by 

the  creditors,  the  assignee,  In  an  action  of 
replevin,  la  entitled  lo  possession  of  the 
property  as  against  attachment  levied  three 
days  after  the  Jellvery  to  the  sheriff.  Wells 
V.  Lamb.  18  Neb.  352  (24  N.  W.  682). 

116.  {1896.)  In  an  action  to  hold  liable 
as  garnishee  the  assignee  of  an  insolvent 
firm  with  respect  to  property  which  has 
come  into  his  hands  by  virtue  of  the  as- 
signment it  is  immaterial  whether  or  not 
the  deed  of  assignment  was  witnessed,  and 
any  ambiguity  In  such  deed  will  not  be  so 
construed  as  to  render  it  void.  Deere, 
Wells  tf  Co.  V.  Losey,  48  Neb.  622  (67  N.  W. 
462).  [Overruled.  Sogers  v.  SumTnera,  49 
Neb.  459.] 

 S«t~ofl. 

117.  (189J.>  In  a  proceeding  by  an  as- 
signee to  foreclose  a  mortgage,  the  property 
of  an  insolvent  banlt,  the  purchaser  from 
the  mortgagor  who  is  made  a  defendant 
therein,  may  set  off  against  the  claim  of  the 
assignee  an  indebtedness  due  to  him  from 
the  bank.  Salladin  v.  Mitchell,  42  Neb.  869 
(61  N.  W.  127). 

118.  (1894.)  The  defendant,  in  an  ac- 
tion by  the  assignee  to  recover  money  due 
to  an  insolvent  banking  corporation,  may 
set  off  against  the  amount  owing  by  him  to 
the  bank  an  indebtedness  of  the  latter  to 
him.  Salladin  v.  Mitchell,  42  Neb.  859  (61 
N.  W.  127). 


deed  of  assignment  was  not  filed  for  rec- 
ord for  ten  days  after  its  execution.  MiJ^ 
V.  Waite,  60  Neb.  431  (88  N.  W.  3b6). 


-Parties. 


119.  (1891.)  Where  one  who  is  the  sole 
owner  of  a  banking  business,  which  corpora- 
tion has  never  been  perfected  as  a  corpora- 
tion, makes  an  assignment  of  all  of  bis 
property  for  the  benefit  of  creditors,  and 
one  creditor  attaches  the  banking  property 
on  the  ground  that  the  banking  company 
was  the  owner  thereof,  the  assignees  is  a 
proper  party  to  intervene  and  is  not 
estopped  by  representations  of  the  assignor 
to  the  effect  that  the  banking  business  was 
an  organized  corporation.  Commercial  Nat. 
Bank  V.  yebti'Ska  State  Bank,  33  Neb.  292 
150  N.  W.  157). 


'  Pleadings. 


120.  (1900.)  A  petition  which  alleges 
that  plalntiiT,  as  assignee,  was  in  exclusive, 
open  and  notorious  possession  of  property 
assigned  for  the  benefit  of  creditors,  which 
property  was  Illegally  converted  by  defend- 
ants, win  resist  a  demurrer,  even  though 
the  petition  shows  on  Its  face  that  the 


'  Evidence. 


121.  (1881.)  Where  creditors  of  an  as- 
signor for  the  benefit  of  creditors  attached 
thf\  property  in  the  hands  of  the  assignee 
on  the  grounds  that  the  assignment  was 
fraudulent,  he  must  show  by  competent  evi- 
dence that  the  assignment  was  fraudulent 
as  alleged.  Lininger  v.  Rapmond,  12  Neb. 
19  (9  N.  W.  650). 

V.  BiaHTS  AMD  BEKBDIE8  OP  CBED- 
ITOBS. 

In  general. 

122.  (1880.)  Where  a  debtor  makes  a 
voluntary  aiislgnment  of  all  his  property 
under  the  statute  of  a  foreign  .state,  in- 
cluding lands  in  Nebraska,  as  well  as  a 
deed  of  sail  lands  direct  to  his  assignee, 
and  a  creditor  seeks  to  recover  a  personal 
Judgment  in  Nebraska,  such  debtor  making 
a  voluntary  appearance  In  the  action,  the 
sufficiency  of  such  conveyances  to  pass  the 
title  of  such  lands  to  the  assignee  has  no 
relevancy  in  such  action,  and  It  is  error  to 
admit  such  deeds  In  evidence.  Otoss  v. 
Bunn,  10  Neb.  217  (4  N.  W.  1048). 

123.  (1886)  A  creditor  under  the  as- 
signment law  of  1877  is  not  precluded  from 
suing  the  debtor  and  recovering  upon  his 
claim,  but  the  asRigned  property  will  not 
be  liable  for  the  satisfaction  of  the  Judg- 
ment unlras  he  can  have  the  assignment  set 
aside  as  being  fraudulent  against  creditors. 
Morehead  v.  Adams,  18  Neb.  569  (26  N.  W. 
242). 

124.  (1887.)  Where  an  Insolvent  debtor 
has  made  an  assignment  of  his  property,  the 
proceeds  of  which  have  been  distributed 
among  creditors,  leaving  a  large  amount 
unpaid,  a  creditor's  bill  filed  by  the  as- 
signee, or  a  creditor  who  has  proved  his 
claim,  will  inure  to  the  benefit  of  all  credi- 
tors who  have  established  their  claims 
against  said  assigned  property.  Fisher  v. 
Herron,  22  Neb.  183  (34  N.  W.  365). 
[Decree  modified.    26  Neb.  180.] 

125.  (1896.)  A  creditor  who  knowingly 
Ignores  a  voluntary  assignment  and  elects 
to  enforce  hlti  claim  by  attachment,  cannot, 
after  an  advei-se  Judgment,  share  in  the  dis- 
tribution <tf  the  estate  of  the  assignor, 
where  he  wilfully  refused  to  file  his  claim 
within  the  time  allowed  by  law.  (7ominer- 
CM  yat.  Bank  of  Omaha  v.  I^PP,  46  Ndk 
595  (65  N.  W.  777). 
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1903.)  The  claims  of  creditors 
1  Id  a  hostile  attitude  to  an  assign-- 
not  be  prorated  with  the  claims  of 
»  have  compiled  with  the  act,  In 
ation  of  the  proceeds  of  the  as- 
roperty.  Hilddleton  v.  Folk,  70 
(97  N.  W.  624). 

failure  to  file  claim. 

L900.)  The  failure  of  a  creditor 
ilalm  within  the  time  fixed  by  the 

he  court,  does  not  warrant  another 
:hargcd  with  knowledge  to  act  on 
iption  that  It  will  not  be  presented. 
tank  of  Commerce,  61  Neb.  22  (84 
1). 

L900.)  A  court  may.  In  Its  dlscre- 
Qit  a  creditor  to  share  in  the  as- 
BA  insolvent  bank,  although  his 
I  not  filed  with  the  receiver  within 
which  was  by  a  general  order 
[or  the  presentatlott  of  claims. 
iaaic  of  Commerce,  61  Neb.  22  (84 
i). 

1890.  )  Under  the  assignment  law 
ate,  where  the  creditor  of  an  as- 
Itbont  any  laches  on  his  part,  is 

f-om  filing  his  claim  within  the 
tei  therefor  by  the  county  Judge, 
afterwards  present  his  claim  for 
■■  and  receive  a  pro  rata  share  with 
'  creditors  in  the  assets  unadmln- 
b  the  time  his  claim  Is  filed.  £1- 
'o.  V.  Estate  of  Marsh,  31  Neb.  184 
.  639). 

1891.  ')  A  creditor  of  an  assignor 
ugj  his  own  fault,  falls  to  present 
1  against  the  estate  within  the 
ted  therefor  by  law.  Is  barred  from 
Ion  In  any  dividends  or  dlstrlbn- 
the  estate  of  the  assignor.  Olen- 
V.  Perrine,  32  Neb.  155  (49  N.  W. 

lent  to  assignee. 

1891.)  Creditors  must  show  not 
their  claims  are  valid  against  the 
but  that  they  have  been  duly  pre- 
the  assignee.   Clendenninff  v.  Per- 

7eb.  155  (49  N.  W.  334). 

;  of  claims. 

1891.)  Claims  against  an  as- 
itate  sbould  be  paid  by  the  assignee 
direction  of  the  court;  but  where 
ave  been  paid  without  a  dividend 
clared,  and  the  account  of  the  as- 
vhich  includes  such  payments,  is 
by  the  conrt,  the  error  Is  cured. 


Clendenning  v.  Perrine,  32  Neb.  IBS  (49  N. 

W.  334). 

Authority  of  assi^M  to  compromise. 

133.  (1879.)  A  proTislon  in  an  assign- 
ment, tliat  an  assignee  may  compromise 

choses  In  action  when  he  deems  11  expedient 
to  do  so,  gives  authority  to  compromise 
only  doubtful  claims.  Lininger  v.  Ray- 
mond, 9  Neb.  40  (2  N.  W.  369). 

Superiority  of  claims  or  liens  to  assign- 
ment. 

134.  (1893.)  A  claimant  waives  bis 
right  to  have  his  claim  preferred  by  neglect- 
ing to  appeal  from  the  order  of  a  county 
jadge  allowing  it  as  ordinary  claims  and 
accepting  dividends  from  the  assignee. 
Anheuser-Busch  BrevHng  Association  v. 
Morris,  36  Neb.  31  (53  N.  W.  1037). 

135.  (1893.)  It  Is  the  duty  of  the 
county  judge,  at  the  same  time  he  audits 
and  allows  a  claim  against  an  assigned 
estate,  to  determine  whether  or  not  it  is 
entitled  to  preference,  and  if  he  finds  that 
It  is,  to  order  the  same  paid  as  a  preferred 
claim.  His  decision'  is,  in'  effect,  a  judg- 
ment, which  is  conclusive,  unless  appealed 
from.  Anheuser-Buach  Brewing  Ass'n  v. 
Morris,  36  Nob.  31  (53  N.  W.  1037). 

136.  (1896.)  The  holder  of  an  unre- 
corded chattel  mortgage  from  the  assignor 
has  a  right  to  the  mortgaged  property  su- 
perior to  that  of  the  assignee,  unless  the 
case  is  one  where  the  statute  expressly  con- 
fers upon  the  assignee  the  powers  of  a  cred- 
itor. Lancaster  County  BanJt  v.  OilliJan,  49 
Neb.  165  (68  N.  W.  352). 

Estoppel  to  attack  assignment. 

136a.  (1906.)  A  creditor,  by  participat- 
ing in  an  Insolvency  proceeding  begun  In  a 
sister  state  by  a  voluntary  deed  of  assign- 
ment Insufficient  in  form  to  be  effectual  to 
convey  real  property  situated  in  this  state, 
may  become  estopped  to  Impeach  a  pur- 
ported title  of  a  purchaser  of  such  property 
acquired  in  good  (aith  in  the  progress  of 
such  proceedings.  KirJcendall  v.  Weather- 
lejf,  77  Neb.  421  (109  N.  W.  757). 

VI.  BIQHT  or  ASSIONOB. 
In  general. 

137.  (1883.)  The  assignor  of  property, 
assigned  for  the  benefit  of  creditors  gen- 
erally, has  no  such  interest  In  the  distribu- 
tion as  will  enable  him  to  maintain  an  ac- 
tion for  an  li-junctton  to  restrain  Its  ap- 
propriation by  a  single  creditor  through  pro- 
ceedings in  attachment.  AsMon  v.  Jones, 
14  Neb.  426  (16  N.  W.  434). 
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th.  liability  07  assignee. 

In  general. 

138.  (1879.)  Before  the  acta  o(  Febru- 
ary 15,  1877.  Laws  1877.  p.  24,  the  only 
remedy  against  an  assignee  for  the  benefit 
of  creditors,  where  he  neglected  to  collect 
the  assets  and  render  them  available,  or  to 
settle  the  conflicting  claims  of  creditors  and 
adjust  the  respective  amounts  to  be  paid 
to  each,  was  by  suit  In  the  nature  of  a  bill 
In  equity  to  enforce  a  settlement  of  the  ac- 
counts of  the  assignee  and  a  distribution  of 
the  assets  among  the  creditors.  Nuckolls  v. 
Tomlin,  9  Neb.  3S3  (2  N.  W.  876). 

139.  (1903.)  In  an  action  against  a 
sheriff  for  failure  to  file  a  deed  of  assign- 
ment to  him,  whereby  the  property  was  lost 

to  the  general  creditors,  it  may  be  shown 
by  the  defendant  in  mitigation  of  damages 
tliat  there  are  other  creditors  entitled  to 
participate  In  the  assets  of  the  insolvent 
estate,  but,  to  be  available,  this  foot  must 
be  affirmatively  pleaded  In  the  answer. 
ITttddleaon  v.  Pojk,  70  Neb.  492  (102  N.  W. 
464). 

140.  (1903.)  Where  a  deed  of  asftlgn- 
ment  executed  In  favor  of  the  sheriff.  Is 
rendered  void  by  reason  of  the  tatter's 
failure  to  file  it,  and  the  property  is  there- 
by lost  to  the  general  creditors,  the  true 


measure  of  damage  is  the  pro  rata  share  of 
the  creditor  with  all  other  credltcws  vlio 
would  be  entitled  to  participate  In  the  as- 
sets of  the  insolvent  estate  had  the  assisn- 
meut  mt  been  invalidated.  EuddJeaon  v. 
Polk,  70  Neb.  492  (102  N.  W.  464). 

141.  (1903.)  Where  a  deed  of  assljoi- 
ment  of  an  insolvent  person,  executed  In 
pursuance  of  the  assignment  laws  In  favor 
of  the  sheriff  as  assignee,  is  rendered  void 
because  of  the  iatter's  failure  to  have  the 
same  filed  and  recorded  within  the  time  re- 
quired by  law,  and,  because  all  of  the  prop- 
erty of  the  Insolvent  is  lost  to  the  general 
creditors,  and  there  Is  no  estate  to  admin- 
ister under  the  provisions  of  the  Insolvent 
act.  It  is  not  a  prerequisite  to  the  mainte- 
nance of  an  action  and  the  recovery  of  dam- 
ages by  a  creditor,  who  has  suffered  loss  by 
the  neglect  of  the  sfaerlCT,  to  have  his  claim 
against  the  insolvent  filed  with,  and  ap- 
proved by,  the  county  court  as  though  the 
estate  was  being  administered  in  that 
tribunal.  Huddlcson  v.  Potk,  70  Neb.  492 
(102  N.  W.  464). 

142.  (1903.)  The  sureties  on  the  oiBcial 
bond  of  a  sheriff  are  liable  for  his  miscon- 
duct when  acting  as  assignee  under  the  pro- 
visions of  7?ctlon  7,  chapter  6,  Compiled 
Statutes.  Huddleaon  v.  Polk,  70  Net).  483 
(97  N.  W.  824). 
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Qranting  at  chambers,  1 1. 
When  granted,  SiS,  3. 
Wbm  not  granted,  H4-6. 

Cboss-Refebet;  ces. 

Review  of  settlement  of  assigned  estates, 
see  Appeal  and  Error,  $  60. 

Order  awarding  writ  of  assistance  as  sub- 
ject to  review,  see  Appeal  and  Error,  1 160. 

To  put  purchaser  at  Judicial  sale  in  pos- 
session, see  Judicial  Sales,  Sf  652-566. 

Granting  at  chambers. 

1.  (1901.)  A  Judge  at  chambers  has  no 
Jurisdiction  to  grant  a  writ  of  assistance. 
Hartmff  v.  Huts,  2  Unof.  146  (96  N.  W. 

1070). 

When  granted. 

2.  (1899.)  The  remedy  by  forcible  en- 
try and  detainer  and  by  writ  of  assistance 
in  the  original  case  are  concurrent,  and 


an  injunction  will  not  be  allowed  to  rj- 
strain  the  prosecution  of  a  case  In  forcible 
detainer  merely  because  the  district  court 
might  proceed  by  writ  of  assistance.  Orefti 
V.  Morse,  57  Neb.  391  (77  N.  W.  926;  78  An.. 
St  Rep.  761). 

3.  (1902.)  A  court  making  a  sale  under 
a  decree  of  foreclosure  may,  when  neces- 
sary, issue  a  writ  of  assistance  to  put  the 
purchaser  in  possession.  Maprwter  v.  KtUt«, 
2  Inoi.  118  (89  N.  W.  272). 

When  not  granted. 

4.  (1902.)  It  is  error  to  award  a  writ 
of  assistance  against  a  person  who  entered 
upon  land  pendente  lite,  clalmlrg  an  In- 
dependent title,  not  derived  from  or  In  raft- 
cession  to  any  of  the  parties  to  the  salt  or 


302 


Digitized  by 


Google 


13 


ASSOCUTIONS. 


19 


their  privies.  MerHll  v.  Wright,  65  Neb. 
194  (91  U.  W.  697;  101  Am.  St  Rep.  645). 

5.  (1902.)  One  in  possession  of  land 
under  a  Toid  tax  deed,  asaertlns  title  tfaere- 
Dnder,  cannot  be  disposed  under  &  writ  of 
anistance.  Merrill  v.  Wright,  65  Neb.  794 
(91  N.  W.  697;  101  Am.  St.  Rep.  645). 

6.  (1905.)   Where  on  an  application  for 


a  writ  of  atiaiBtance  the  party  In  possession 
of  the  premises  makes  a  Ittlgable  claim  of 
ownership  thereof  In  fee,  and  It  appears 
that  his  rights,  If  any,  are  nuaffected  by 
the  decree  of  foreclMure  and  sale  sought 
to  be  aided  thereby,  the  writ  should  be  re- 
fused. Vrlau  17.  Ruhe.  73  Neb.  807  (103  N. 
W.  670;  104  N.  W.  1058). 


ASSOCIATIONS. 

ANALYSIS. 

Members,  punishment  of,  8S  h 
Liability  of  members  for  debts,  {8. 
Tinea  against  members,  §  4. 
Actions  by  or  agaiiut,  {  6. 


Oboss-Rkfebencks. 
See,  also.  Colleges  and  Universities;  Cor- 
vorationt;  Joint  Stock  Companies;  Partner^ 
*Mp. 

Agricultural  societies,  see  Agriculture. 
Mu'.ual  benefit  Ineurance  companies,  see 
Insurance,  H  692-776. 

Xembers,  pnnisbment  of. 

1  (1896.)  The  mere  fact  that  a  director 
had  a  special  interest  in  the  infliction  of 
punlshmeni;  upon  a  member  of  a  voluntary 
asGocIation  for  the  violation  of  Its  regula- 
lioBS  did  not,  in  the  absence  of  objection  on 
the  ground  of  disqualification  of  such  di- 
rector to  act  as  a  trier  of  the  accused,  so 
far  Invalidate  the  findings  and  order  of  the 
board  of  directors,  acting  within  the  scope 
of  its  powers,  tbat  such  findings  and  order. 
In  a  collateral  proceMlng  in  the  district 
coort,  ought  to  be  treated  as  of  no  force  or 
Talidity.  Jackson  v.  South  Omaha  Live 
Stock  Exchange,  49  Neb.  687  (68  N.  W. 
1051). 

2.  (1896.)  Where  articles  of  Incorpora- 
tion of  a  voluntary  association  provided 
that  It  should  be  managed  through  by-laws 
and  by  a  board  of  directors  having  power  to 
pnnlalt  Infractions  of  the  rules,  regulations 
In  the  form  of  by-laws  are  as  binding  on 
members  as  though  constituting  part  of  the 
artlclaa  of  Incorporation.  Jackson  v.  South 


Omaha  Live  Stock  Exchange,  49  Neb.  687 
(68  N.  W.  1051).  . 

Iilabllity  of  members  for  debts. 

Liability  of  member  of  religious  society 
for  debt,  see  Religious  Societies,  38  39-40. 

3.  (1894.)  One  is  not  liable  for  the 
debts  of  a  voluntary  unincorporated  asso- 
ciation incurred  by  it  at  the  time  when 
he  was  not  a  member  thereof,  unless  by  ex- 
press coDtract,  based  on  a  good  considera- 
tion, which  must  be  alleged  and  proved. 
Hornherger  v.  Orchard,  39  Neb.  639  (58  N. 
W.  425). 

Tines  against  members. 

4.  (1S96.)  In  an  action  to  enjoin  the 
collection  of  a  fine  assessed  against  mem- 
bers of  a  voluntary  association  for  the  viola- 
tion of  Ita  rules,  disputed  queatttmB  of  fact 
cannot,  as  by  a  reviewing  court,  be  ex- 
amined, there  being  no  proper  proof  of  the 
nature  of  such  evidence.  Jackson  v.  South 
Omaha  Live  Stock  Exchange,  49  Neb.  687 
(68  N.  W.  1051). 

Actions  by  or  against. 

5.  (1902.)  A  voluntary  association,  un- 
incorporated, which  la  not  organized  to 
carry  on  some  trade  or  businese  or  to  hold 
property  in  this  state,  and  does  not  In  fact 
carry  on  a  trade  or  business  or  hold  prop- 
erty therein,  cannot  sue  or  be  sued  as  such. 
Cleland  v.  Anderson,  6S  Neb.  262  (92  N.  W. 
806). 


808 


Digitized  by 


II 


ASYLUMS. 


ASYLUMS. 


ANALYSIS. 

Control  and  r^nlatlon,  S$  1-3. 

Status  of  Home  for  Fiiendlees,  §  4. 

Title  ta  property  of  Home  for  Frlendleu,  §S5,  6. 

Institution  for  blind,  for  educational  purposw,  1 7. 

Bights  of  inmates  of  blind  institution,  S  8. 

Trustees,  election  of,  iO. 

Salary  of  superintendent,  {  10. 

Bemoval  of  hospital  8uperlnt«adent,  §S  11, 18. 


Cbobs-Refkbemoes. 

Application  for  commitment^  ■  see  Insane 
Persona,  §  18. 

Commitment  of  dipsomaniacs  to.  see  In- 
sane Persona,  SS18a-20. 

Commitment  of  Incompetents  to,  see  In- 
aane  Persona,  II 18-20. 

Compelling  approval  of  officer's  bond,  see 
Mandamus,  §  149. 

Control  and  regulation. 

1.  (1877.)  The  Institution  for  the  blind 
is  not,  within  the  meaning  of  section  19, 
article  V  of  the  constitution,  an  educational 
institution,  and  therefore  is  within  the  con- 
trol of  the  board  of  public  lands  and  build- 
ings. State,  ex  rel.  Davis,  v.  Bacon,  6  Neb. 
286. 

2.  (1899.)  By  section  4  of  the  act  estab- 
lishing the  Home  for  the  Friendless  (Sess. 

Laws  1881,  p.  247,  ch.  52)  the  Society  of  the 
Home  for  the  Friendless  was  given  super- 
vision of  the  institution  subject  to  the  para- 
mount authority  of  the  board  of  public 
luids  and  buildings.  Soc^ty  of  Home  for 
the  friendless  v.  Btate,  68  Neb.  447  (78  N. 
W.  726). 

3.  (1899.)  The  supervision  given  to  the 
Society  for  the  Friendless  over  the  Home 
for  the  Friendless  by  Laws  1881,  ch.  62,  was 
a  mere  privilege,  and  not  a  vmted,  Irrevoca- 
ble right.  It  depended  upon  the  sUtute 
and  was  entirely  extinguished  when  section 
4  was  repealed.  Society  of  Home  for  tM 
Friendless  v.  State,  68  Neb.  447  (78  N.  "W. 
726). 

Status  of  Home  for  Frlradless. 

4.  (1899.)  The  institution  established 
under  the  authority  of  the  act  of  February 
28,  1881,  entitled  "An  act  to  establish  a 
home  tor  the  friendless  In  the  state  of  Ne- 
braska, and  to  provide  for  the  erection  and 
location  and  government  of  the  same,"  is 


a  state  Institution.  Society  of  Home  for  the 
Friendless  v.  State,  68  Neb.  447  (78  N.  W 

726). 

Title  of  property  of  Home  for  Friendless. 

5.  (1899.)  Real  estate  purchased  by  the 
board  of  public  lands  and  buildings  upon 
which  to  erect  a  home  for  the  friendless 
was  conveyed  to  "the  state  of  Nebraska  for 
the  use  and  benefit  of  the  home  for  the 
friendless."  Held,  That  the  clause,  "for 
the  use  and  benefit  of  the  home  for  the 
friendless,"  was  not  designed  to  create  a 
trust,  but  was  merely  descriptive  of  the 
use  to  which  the  proi>erty  should  be  de- 
voted'by  the  state.  Society  of  Home  for  the 
Friendless  v.  State,  68  Neb.  447  (78  N.  W. 
726). 

6.  (1899.)  In  establishing  a  home  for 
the  friendless  under  the  auUiorlty  of  act 
February  28,  1881,  the  board  of  public  lasds 
and  buildings  could  not  lawfully  purchase 

a  building  site  and  take  the  title  thereto 
to  the  state  in  trust  for  the  Society  of  the 
Home  for  the  Friendless.  Society  of  Home 
for  the  Friendless  v.  State,  68  Neb.  447  (78 
N.  W.  726). 

Institution  for  blind,  for  educational  pur- 
poses. 

See,  also,  ante,  i  1. 

7.  (1S9G.)  The  Institution  for  the  bliod 
at  Nebraska  City  Is  one  for  "educational 
purposes"  within  t^e  meaning  of  section  19, 
article  V  of  the  constitution,  and  Is  not  an 
asylum.  Owtis  v.  Allen,  43  Neb.  184  (61  N 
W.  668). 

Bights  of  inmates  of  blind  institute. 

8.  (1895.)  The  mere  fact  that  persons 
are  blind,  poor,  and  Indigent  does  not  ea- 
title  them  to  any  privilege  In  the  insiitu- 
tlon  for  the  blind  at  TsTebraeka  City,  except 
to  receive  an  education,  and  incidentally 
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aid  and  support  as  thereby  shall  be 
>red   necessary.   Curti*   v.   Allen,  43 

184  (61  N.  W.  568). 

tees,  election  of. 

(1895.)  Session  Laws,  1876,  p.  160, 
>n  2,  providing  for  the  election  by  the 
lature  of  trustees  for  the  Institution 
he  blind,  is  repugnant  to  section  10, 
!e  V  of  the  constitution,  and  was 
by  repealed.  State,  ex  rel.  Home,  v. 
mrD.  46  Neb.  88  (64  N.  W.  437). 

y  of  superintendent. 

(1899.)  House  Roll  615  passed  by 
eglslature  of  1897.  appropriating  f2,600 
ear  as  salary  for  the  snperint«ident  of 
ospital  for  the  insane,  held  to  express 
ntentlon  of  the  legislature.  State  v. 
it,  69  Neb.  106  (80  N.  W.  499). 


Bemoval  of  hospital  superintendent. 

11.  (1895.)  The  provisions  of  section  7. 
article  7,  chapter  83,  Compiled  Statutes,  for 
the  hearing  of  charges,  before  the  board  of 
public  lands  and  buildings,  against  certain 
state  officers,  does  not  repeal  the  prior  pro- 
visions for  the  removal,  by  the  governor  for 
cause,  of  the  superintendent  of  the  hospi- 
tal for  the  Insane.  State,  ex-  rel.  Attorney 
General,  v.  Hay,  45  Neb.  321  (63  N.  W.  821). 

12.  (1895.)  A  finding  that  a  superin- 
tendent of  the  state  hospital  for  Insane  had, 
through  his  employees  and  attendants 
wantonly^  abused  and  maltreated  patients, 
and  administered  sedatives  to  them  in 
harmful  and  dangerous  Quantities,  held 
sufficient  to  sustain  an  order  of  the  gover- 
nor removing  him  from  office.  State,  ex  rel. 
Attorney  Qeneral,  v.  Hay,  46  Neb.  321  (63 
N.  W.  821). 


ATTACHMENT. 
ANALYSIS. 

rATT7B£  Ain>  OBOUNDS. 

(A)  Nature  of  remedy,  causes  cf  action  and  parties. 

Nature  and  purpose  of  remedy,  S§  1-9* 
Actions  on  which  attachment  is  authoriaed. 

 On  overdue  note  or  bill,  S  6. 

 Implied  contract,  §  7. 

 Action  on  covenant,  S  8. 

 On  unliquidated  demand,  §S  9, 10. 

 Debt  not  due,  gg  11-19. 

 Action  for  tort,  §S  20,  SI. 

 Bwiiral  of  Judgment,  1 28. 

Parties,  §  23. 
Persons  liable,  g  24. 

(B)  Grounds  of  attachment. 

Necessity  of  grounds,  9  25. 

Absconding,  absence,  or  concealment,  |{  26-30. 
InsolTency  of  debtor,  6S  SI -38. 
Belief  that  one  is  a  silent  partner,  1 34. 
Bemoval  from  Jurisdiction,  S|  86, 36. 
Fraudulent  transfer  or  disposition  of  property. 

 In  general,  S§  37-42. 

 Transfers  as  security,  43-46. 

Non-residence,  88  47-61. 

Fraud  in  conbracting  debt,  fi  62. 

Xridence  as  to  grounds,  SS  68,  64. 

PSOPSBTY  SUBJECT  TO  ATTACHMENT. 

Interest  in  mortgaged  property,  88  66-69. 

Homesteads,  8  60. 

Heir's  interest  in  estate,  8  61. 

Eqnitable  interest  in  realty,  8  62. 

Property  delivered  to  bailee  or  carrier,  1868,64. 

Accounts,  8  65. 

Negotiable  bill  or  note,  88  66, 67. 
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Troperty  in  custody  of  the  lav,  |§  68-71. 

 Property  in  hands  of  aselgnee  for  crediton.  If  78, 78. 


m.  PBOCEDUBE  TO  PBOCURB. 

(A)  JnrlBdictlon  and  venue. 

In  gesimal,  §S  74,  76. 

Jurlsdidtion  of  Justice  of  the  peace,  {{  76,  77 
Jurisdiction  over  defendant,  S§  78,78. 
Juriedlctlon  of  property,  §§80-83. 
Special  appearance  to  object  to  Jurisdiction,  |  88.. 
Waiver  of  objections,  {§  84,  85. 

(B)  Affldavits. 

Who  may  take,  and  verification,  SS  86-68. 
Effect  of  omitting  affiant's  name  from,  §  89. 
Time  for  application,  §  00. 
Knowledge  or  information,  §  91. 
Single  affidavit  for  several  orders,  §  92. 
Necessity  and  sufficiency  of  averments. 

 As  topartles,  5S  98-90. 

■   ■  Property  of  defendant  in  Jurisdiction,  1 100. 
— -Besldence  of  defendant,  8  101. 
■         Intent  of  act  of  defendant,  §  103. 
——•Indebtedness  of  defendant,  §  103. 
Nature  of  demand,  §S  104-100. 

 Nature  of  demand,  variance,  8S  110,  111. 

— ^ — Grounds  for  attachment,  §S  118-188. 
Amendments,  SI  183-139. 
Effect  of  want  of  venue,  {  130. 
Waiver  of  defects  or  objections,  ;§  131-133. 
Curing  defects  by  subsequent  affidavit,  1 134. 
Beference  to  petition  to  supply  defects,  |  136. 
(jO)  Security. 

When  may  be  demanded,  {  136. 

Necessity  of,  when  defendant  non-resident,  |8  187-141. 
Sufficiency  and  validity,  ||  148,  143. 

IV.  WBZT  OB  WABBANT. 


Necessity  of  written  application,  1 144. 

Authority  to  Issue,  ||  145,  146. 

Time  for  allowance,  §  147. 

Issuing  on  Sunday  or  holidays,  §§  148,  149. 

Parties,  §  ISO. 

Bequisites  and  validity,  §§  151-160. 
Beview  of  refusal  to  grant,  ||  161,  168. 


V.  LEVY,  LIENS,  CUSTODY  AND  SALE  OF  PKOPEBTT. 


Sufficiency  and  validity  of  levy,  §$  168-167. 
Service  of  writ  or  warrant,  §  168. 
Care  and  custody  of  property,  1 169. 
Inventory  and  appraisement,  ||  170-171. 
Liens. 

Creation  and  existence,  $§  178-181. 

 Interests  affected,  §§  188-187. 

 Bights  acquired,  §§  188-101. 

 Forfeiture  and  termination,  S§  198-186. 

——Continuation  on  appeal, I8  196, 197. 

 Hergw  with  Judgment,  8  198. 

Priorities  between  attachments,  §§  190-208. 

Priorities  between  attachments  and  other  Hens  or  claims,  §8  809-217. 
Belease  of  exempt  property  by  sheriff,  88  818,  819. 
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Delivery  bonds,  etEect  and  liability. 

 In  general,  88  880,  281. 

 Bond,  8§  822-226. 

 Effect  on  attachment,  f 1 887,  288. 

Sale  of  property. 

 Mode  and  conduct^  S|  289,  830. 

 Preventing,  and  vacating,  8§  831-834. 

 Title  and  right  acquired  by  purchaser,  {{836-839. 

-  Confirmation  of  sale,  §  240. 

 Disposition  of  proceeds,  §  841. 

Costa,  {842. 

VI.  PBOGEEDINGHS  TO  S0TPOBT  OB  XNPOBCE. 

Commencement  of  action,  {§  843-840. 
Notice  of  action,  {  246. 
Appearance,  S  847. 
Process  and  service,  fg  848-863. 
Affidavit  for  publication,  {{  854-806. 
Limitations,  §  257. 
Pleadings,  §§868-262. 
Judgment,  §|  863-871. 

Bfleet  of  judgment  cm  subsequent  purchaser,  {  878. 
Deflolency  execution,  f  878. 

TEL  QUASHING,  VACATXNO,  DISS0IiT7TI0N,  OB  ABANDONUEHT. 

Grounds  for  quasL  ng,  vacating,  or  dissolving,  {{  274-284. 

Persons  entitled  to  move,  §{886-391. 

Persons  entitled  to  be  heard,  {  898. 

Time  for  attacking  attachment,  {{  893-299. 

Notice  of  motion,  {  300. 

Estoppel  to  deny  defendant's  title,  g{  301-804. 
Burden  of  proof  on  dmial  of  affidavit,  {{  806-318. 

Evidence. 

 Burden  of  proof,  {§  313,  313a. 

 AdmissiblUty,  -§{  314-319. 

 Sufflcianey,  {{380-337. 

Hearing, 

 Nature  of  hearing,  {  388. 

 Continuance,  1 339. 

 Beception  of  evidence,  {  340. 

 Bight  to  ope^  and  dose,  §§341,  342. 

Issues  and  questions  detexmlned,  §§  343-368. 
Dissolution,  §§363-366. 
Costs,  §8  366-360. 

 Curing  error  by  subsequent  Judgment,  {  861. 

Spedal  findings,  (  362. 
Delivery  bond  on  appeal,  {  363. 
Supersedeas  bond,  UabUlty,  §§  364-366. 
Moving  for  discharge  on  appeal,  §  367. 
Bevlew. 

 Questions  tfppealable,  §{  368-372. 

—  I—  Delivery  of  property  on  failure  to  file  bond,  {|  378,  374. 
 Time  for  appeal,  §  376. 

Authority  of  county  Judge  to  sign  bill  of  exceptions,  {{376-878. 

Presumption  as  to  sufficiency  of  evidence,  {  879. 

 Oonflictii^  evidence,  {{380-890. 

— 1 —  Judgment  on  appeal,  §  391. 

rm.  cLAncs  by  thibd  pebsons. 

Intervoition  to  contest  attachment,  |{  398-899. 
Trial  of  right  of  property, 
 Bight  of  jury  trial,  {400. 
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Method  of  procedure,  S  401. 

 Evidence,  $  402. 

■■  '  Jndgmont  rendered,  |403. 

■  ■      ConclnsiTeneH  of  finding  or  Judgment,  ti  404-406. 
 Beview,  |{  407-409. 

TZ.  BETUBN. 

In  gvneral,  ||  410-418. 

X.  UASnJTY  ON  BOND  OB  T7NBEBTAKZNO. 
Nature  of  action,  8  413. 
Bequisites  and  vaUditsr  of  bond,  If  414,  416. 
Nature  of  liability  of  co-surety,  1 416. 
Extent  of  liability,  fi  417. 
OonditionH  precedent,  S  418. 
Defenses,  §§410,  420. 
Parties,  §  421. 
Set-oiE,  IS  422-425. 
Damages,  U  426,  427. 
Pleadings,  ||  428-438. 
Evidence. 

 Burden  of  proof,  §fi  434-436. 

 Admissibility,  §§437-440. 

Instructions,  §9  441,  442. 
Directing  verdict,  §  443. 

ZI.  WBOHOFTJL  ATTACHMENT. 

Nature  and  grounds  of  UabiUty,  §8  444-446. 
Persons  liable. 

 In  general,  88  447-448. 

 Joint  liability  of  plaintiff  and  officer,  81460-455. 

Attorney,  S46a 

■  Justice  of  the  peace,  and  county  Judge,  f 1 457-460. 
■-  Appraisers,  §  460. 

Jurisdiction,  §461. 
Defenses,  $  462. 
Damages,  i{  463-469. 
Pleading,  88  470-472. 
Evidence. 

 Sufficiency,  §§473-475. 

 Admissibility,  §§476-479. 

Crosb-Refebences.  the  purpose  of  retalolDR  the  prop* 

See,  also,  Execution;  Cktmiahment :  Re-  the  custody  of  the  law  until  U  is 
plevin.  mined  whether  the  plaintiff  la  entl 

PrwoedingB  for  attachment  of  real  prop-  »-ecover.  Wescott  v.  Archer,  12  N. 
erty,  as  lis  pendens,  see  Lis  Pendens.  N.  W.  491.  577). 

By  partnership  in  ilrm  name,  see  Part-  3.  (1882.)  The  object  of  an  atta 
nershipt  8  181.  obtain  sufficient  property  or  cn 

the  debtor  to  satisfy  the  judgment 
I.  NATUBE  AND  QBOtTNDS.  recovered.    Turpin  v.  Coats, 

A.  Nature  of  Bemedy,  Causes  of  Action     32I  (11  N.  W.  300). 

and  Parties.  4    (1894.)    Attachment,  though 

Nature  and  purpose  of  remedy.  times  called  an  ancillary  or  auxilia 

1.  (1881.)  Proceedings  In  attachment  ceeding,  is  nevertheless,  in  all  c 
are  regulated  by  statutes,  and  there  must  respects,  a  suit.  The  affidavit  of  a  1 
be  a  substantial  compliance  therewith  to  made  to  obtain  the  writ  of  attachme 
give  them  validity.  PhiJpott  v.  Newman,  the  affidavit  of  a  defendant,  when 
11  Neb.  299  (9  N.  W.  94).  denying  the  tnith  of  the  avennenU 

2.  (1882.)    Attachment    is    merely   for    plaintiff,  constitute  the  pleadings 
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proceeding.  Jordan  A  McCarthy  v.  Dewey 
A  Stone,  40  Neb.  639  (59  N.  W.  88). 

5.  (1896.)  Attacliment  is  a  remedy 
mereir  ancillary  to  the  personal  action. 
Darnell  v.  Mack,  46  Neb.  740  (65  N.  W. 

Aetiona  In  which  attachment  la  anthorlaed. 

 On  overdue  note  or  bill. 

6.  U877.)  A  debt  due  upon  a  note  or 
bill  OTerdue  is  subject  to  attachment  and 
sarnlsbment  yesbitt  v.  Campbell,  5  Neb. 
429. 

 implied  contract. 

7.  (1888.)  In  cases  of  ballmuit  at  com- 
moD  law,  there  has  always  been  a  choice 
ot  forms  of  action  between  actions  on  the 
case  and  assumpsit.  Case  lies  for  breach 
of  duty,  and  assumpsit  for  breach  of  prom- 
ise. A  duty  arises  out  ot  a  promise,  and 
the  law  Implies  a  promise  out  of  most 
duties.  The  oode,  while  abolishing  the 
fonns  of  action,  has  preserved  to  a  suitor 
all  the  rights  and  remedies  known  to  the 
law.  Therefore,  if  a  promise  la  Implied, 
either  from  a  breach  of  duty  or  from  the 
DDdertaklng  of  the  defendant,  an  attach- 
ment In  a  proper  case  will  lie.  Hea-t  v. 
Bamet,  24  Neb.  782  (40  N.  W.  322). 

Action  on  covenant. 

i.  (1892.)  The  action  of  covenant  was 
In  form  and  substance  ex  contractu,  and  an 
artion  under  the  code  by  a  covenantee  for 
damage  on  account  of  the  breach  of  a 
Gorenant  of  warranty,  after  eviction  under 
t  psramount  title,  is  for  a  debt  arising 
nnder  a  contract,  which  may  be  recovered 
by  attachment  Cheney  v.  Straube,  35  Neb. 
821  (53  N.  W.  479). 

 On  nnllqaidated  demand. 

9.  (1883.)  A  claim  for  damages  in  not 
d^ivering  goods  purchased  Is  not  sueh  a 
claim  as  will  authorize  the  issuance  of  an 
tttacbment  against  a  tbrefgn  corporation 
or  a  non-resident.  Jioaw  v,  Wright,  14  Neb. 
*57  (1«  N.  W.  766). 

10  (1889.)  Where  a  professional  per- 
Hn  1b  employed  to  render  certain  service  In 
tbe  line  of  his  profession,  and  the  testt- 
"MOT  when  construed  most  strongly 
*alut  him  tmds  to  show  mere  negligence 
In  performing  the  same,  from  which  his 
•niployer  suffers  damages,  such  employer 
»in  not  be  entitled  to  an  attachment 
Mainst  the  property  of  such  person  in  an 
•rtton  to  mover  sueh  damages  upon  the 


ground  that  he  had  fraudulently  contracted 
the  debt  RawUngt  v.  Power$,  25  Neb.  681 
(41  N.  W.  651). 

 Debt  not  due. 

11.  (1877.)  The  right  to  Issue  the  at- 
tachment on  a  claim  not  due  depends  alone 
upon  the  fraudulent  intent  to  defraud,  hin- 
der or  delay  creditors.  Setdentopf  v.  An- 
nabil,  6  Neb.  524. 

12.  (1885.)  It  is  not  a  fatal  objection 
to  an  attachment  that  it  may  be  deduclble 
from  an  examination  of  the  petition  or  bill 
of  particulars  that  some  part  of  the 
amount  stated  in  the  affidavit  for  attach- 
ment is  not  yet  due.  Tessier  v,  Bnglehart 
rf  Co.,  18  Neb.  167  (24  N.  W.  734). 

13.  (1887.)  R.  J.  &  Co.  sued  M.  in  the 
county  court  and  obtained  an  order  of  at- 
tachment. On  motion  and  hearing  the  at- 
tachment was  dissolved.  Upon  the  trial 
the  defendant  obtained  Judgment  Upon 
error  in  the  district  court  the  judgment  dis- 
solving the  attachment  was  reversed,  and 
upon  appeal  and  retrial  of  the  action  in  the 
district  court  at  a  subsequent  term,  the 
plaintiff  obtained  Judgment  But  the  court 
made  a  special  finding,  that  at  the  date  ot 
the  commencement  of  the  action  the  debt 
sued  on  was  not  due,  and  thereuiKtn  dis- 
solved the  attachment.  Held,  Error,  and  re- 
versed. Reed  v.  Maben,  21  Neb.  696  (33  N. 
W.  252). 

14.  (1891.)  An  attachment  on  a  claim 
before  due  can  only  Issue  in  the  exceptional 
cases  mentioned  in  the  statute,  and  where 
property  Is  replevied  from  a  sheriff  holding 
it  under  a  writ  of  attachment  Issued  on  a 
debt  not  due,  it  devolves  upon  the  officer  to 
prove  that  the  Jurisdictional  steps  preced- 
ing the  issuing  of  the  writ  have  been  taken, 
In  order  to  have  the  amount  of  such  claim 
included  In  the  assessment  ot  his  damages. 
Gamble  v.  Wilson.  33  Neb.  270  (BO  N. 
W.  3). 

15.  (1892.)  A  connty  Judge  has  Juris- 
diction, under  section  238  of  the  code  of 
civil  procedure,  to  grant  an  attachment  on 
a  claim  not  due,  upon  the  proper  affidavit 
being  made  and  filed,  showing  the  existence 
ot  at  least  one  of  the  statutory  grounds  or 
causes  for  Issuing  an  attachment  on  a  debt 
before  due.  Winchell  v.  McKiwste,  36  Neb. 
813  (63  N.  W.  975). 

16.  (1893.)  An  attachment  will  not  is- 
sue on  an  account  not  due,  merely  on  the 
ground  that  defendant  Is  about  to  sell  bis 
stock  of  merchandise,  it  appearing  that  the 
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defendant  ia  perfectly  solvent  with  assets 
greatly  In  excess  of  his  liabilities.  Cau- 
field  V.  Bittenger,  37  Neb.  542  (66  N.  W. 
302). 

17.  (1894.)  An  action  can  only  be  main- 
tained on  a  debt  prior  to  the  maturity 
thereof  in  the  exceptional  cases  specifled 
In  section  237.  of  the  code.  Such  an  action 
cannot  be  prosecuted  to  Judgment,  unless  a 
writ  of  attachment  has  been  allowed,  and 
property  seized  thereunder.  Cox  v.  Peoria 
Mfg.  Co.,  42  Neb.  660  (60  N.  W.  933). 

18.  (1897.)  An  action  may  be  prose- 
ruted  to  judgment  when  therein  a  writ  of 
attachment  bas  been  allowed  under  which 
property  has  been  seized,  although  the  ob- 
ligation sued  on  did  not  mature  until  aftw 
the  attachment  was  begun.  Mosher  v. 
Farmert  rf  Merchants  Nat.  Bank,  61  Neb 
55  (70  N.  W.  540). 

19.  (1907.)  A  surety  who  bas  paid  his 
principal's  debt  Is  entitled  to  attachment 
against  the  latter  before  the  debt  Is  due. 
Danker  v.  Jacoba,  79  Neb:  4S6  (112  N.  W. 
579). 

 Action  for  tort. 

20.  (1875.)  An  attachment,  under  the 
code  of  Nebraska,  cannot  be  maintained  in 
an  action  of  tort.   Handy  v.  Brong,  4  Neb. 

60. 

21.  aS88.)  Attachment  will  not  lie  in 
an  action  for  a  tort.  Hart  v.  Bamea,  24 
Neb.  782  (40  N.  W;  322). 

—  Bevival  of  Judgment 

22.  (1903.)  Attachment  will  not  lie  In 
an  ac^ttoQ  to  revive  a  dormant  Judgment 
Parak  v.  First  Nat.  Bank  of  Bchuyler,  67 
Neb.  463  (93  N.  W.  682). 

Parties. 

23.  (1382.)  An  attachment  by  non-resi- 
dent partnership  In  the  firm  name  is  not 
Told.  The  want  of  legal  capacity  to  sue 
must  be  objected  to  on  that  ground  or  It 
will  be  waived.  Cody  v.  8mm,  12  Neb.  628 
(12  N.  W.  95). 

Persons  liable. 

24.  (1891.)  Where  the  body  of  a  peti- 
tion states  a  cause  of  action  agidnst  a 
bank  only,  though  the  name  of  its  presi- 
dent appears  In  the  title  of  the  cause,  there 
ia  no  ground  of  attachment  against  the 
president  alone.  Bauer  v.  Deane,  33  Neb. 
487  (50  N.  W.  481). 

B.  Ghrounds  of  Attachment; 
ItTecessUy  of  grounds. 

25.  (1886.)  To  Justify  a  party  In  caus- 
ing an  attachment  to  issue  against  the  prop- 


erty of  a  debtor,  at  least  one  of  the  causes 
of  attachment  ifientloned   In  the  statute 

must  exist.  Walker  v  Haggerty,  20  Nebi 
482  (30  N.  W.  556). 

Absconding,  abawice,  or  concealment 

26.  (1879.)  Mere  temporary  absence  of 
a  party  from  the  state  Is  not  sufficient  to 
Justify  an  attachment  under  this  provision; 
the  party  must  be  a  non-resident  of  the 
state.  Marsh  v.  Steele,  9  Neb.  96  (IN.  W. 
S69:  31  Am.  Rep.  406). 

27,  28.  (1892.)  In  a  legal  sense  a  party 
absconds  when  he  bides,  conceals,  or  ab- 
sents himself  clandestinely  with  the  intent 
to  aroid  legal  process.  Oandy  v.  Jolly,  34 
Neb.  536  (52  N.  W.  376);  (1895)  Smith  v. 
Johnson,  48  Neb.  754  (62  N.  W.  217). 

29.  (1896.)  Absence  tor  the  purpose  of 
business  or  pleasure  is  of  itself  not  such 
an  abandonment  of  one's  place  of  abode 
within  the  state  as  to  authorize  the  issu- 
ance of  an  attachment  against  him  on  the 
ground  of  non-residence.  Johnson  v.  May, 
49  Neb.  601  (68  N.  W.  1032). 

30.  (1896.)  One  who  has  acquired  a 
residence  in  a  given  place,  within  the 
meaning  of  the  attachment  law,  is  pre- 
sumed to  have  abandoned  his  former 
domicile,  and  vice  versa.  Johnson  v.  May, 
49  Neb.  601  (68  N.  W.  1032). 

Insolvency  of  debtor. 

31.  (1884.)  The  mere  inability  of  a 
debtor  to  pay  his  debts  is  not  a  cause  for 
an  attachment.   Farmer  v.  Keith,  16  Neb 

91  (20  N.  W.  103). 

32.  (1886.)  Mere  Insolvency  of  the 
debtor,  even  if  it  exist,  Is  not  a  cause  of 
attachment  Walker  v.  Haggerty,  20  Neb. 
482  (30  N.  W.  566). 

33.  (1888.)  Mere  Inability  of  a  debtor 
to  pay  his  debts  Is  not  ground  (or  at- 
tachment. Peru  Plate  Co.  v.  Benedict,  24 
Neb.  340  (38  N.  W.  824). 

Belief  that  one  is  a  silent  partner. 

34.  (1889.)  The  fact  that  a  debtor  en- 
gaged In  business  claims  that  a  member 
of  another  firm  is  a  silent  partner  with  him, 
and  credit  is  Intended  for  him.  Is  no  ground 
for  attachment  because  the  creditor  under- 
stood the  second  partnership  was  the  silent 
partner.  Adamx  County  Bank  v.  Morgan, 
26  Neb.  148  (41  N.  W.  993). 

B>emOTaI  from  Jurisdiction. 

35.  (1883.)  The  mere  fact  of  a  removal 
of  property  out  of  the  Jurisdiction  of  a 
court,  unless  it  be  dime  with  lnt«it  to  ds> 
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fraud  creditors,  doea  not  give  the  right  of 
attachment.  Steele  v.  Dodd,  14  Neb.  496 
(16  N.  W.  909). 

36.  (1883.)  The  fact  that  a  debtor  de- 
signs to  sell  his  property,  or  to  remove  It 
beyond  the  jurisdiction  of  a  court,  when 
not  accompanied  by  an  intent  to  defraud 
his  creditors,  is  not  ground  for  an  attach- 
ment. Hunter  v.  Soicard,  16  Neb.  215  (18 
N.  W.  58). 

Fraudnlent  transfer  or  di^ositlon  of  prop- 
erty. 

 In  general. 

37.  (1885.)  Where  the  evidence  shows 
plaintiff  to  be  a  judgment  creditor  of  the 
defendant;  that  the  defendant  is  a  non-resi- 
dent and  has  the  equitable  title  to  certain 
real  estate  transferred  to  defraud  such 
creditor,  attachment  will  issue  to  hold  the 
property  in  statu  quo  pending  a  payment  or 
the  Judgment.  Kennard,  Daniel  t£  Co.  v. 
SoUenbeck.  17  Neb.  362  (22  N.  W.  771). 

38.  (1888.)  Where  plaintiff  begins  an 
Investigation  of  the  affairs  of  a  partnership 
of  which  he  was  a  member,  and  pending 
such  investigation  and  negotiations  of 
settlement,  defendant,  who  was  acting  as  at- 
torney for  the  other  partner,  came  Into 
possession  of  |600  paid  to  the  firm,  attach- 
ment will  He  against  such  attorney  on  the 
ground  of  fraud.  Warj-en  v.  Bartlty,  24 
Neb.  811  (40  N.  W.  314). 

39.  (1894.)  It  Is  a  sufflclrat  ground  for 
attachment  that  members  of  an  Insolvent 
partnership  divide  between  themselves  the 
firm  assets  for  the  purpose  of  enabling 
each  to  claim  the  portion  tranaferred  to 
Urn  as  exempt  against  the  partnership 
creditors.  Cox  v.  Peoria  Mfg.  Co.,  42  Neb. 
6W  (60  N.  W.  933). 

40.  (1895.)  The  goods  of  a  merchant 
may  be  attached  on  the  ground  of  a  frau- 
dulent disposal  of  property,  where  he  ex- 
presses an  intention  to  defeat  the  claim  of 
a  creditor,  arranges  to  carry  out  his  pur- 
poK.  sells  his  goods  rapidly  for  cash, 
greatly  depletes  the  value  of  his  stock  In 
a  short  time,  and  fails  to  give  a  satisfac- 
tory account  of  the  money  realized.  Reed 
r.  Fir$t  Nat.  Bank  of  Weeping  Water,  46 
Neb.  168  (64  N.  W.  701). 

41.  (1897.)  A  showing  that  a  merchant 
mid  a  one-third  interest  in  a  stock  of  goods 
for  a  worthless  tract  of  land,  and  later 
Bold  the  remaining  two-thirds,  whereon  the 
buyer  and  the  owner  of  the  other  one-third 
UuBedlately  and  at  ntg^it  time  divided  the 


goods  between  themselves,  states  grounds 
sufficient  to  sustain  an  attachment.  Jlfc- 
Donald  v.  Marquardt,  52  Neb.  820  (73  N.  W. 
288). 

42.  (1897.)  Where  an  attachment  was 
issued  on  the  ground,  among  others,  that 
the  defendant  had  disposed  of  his  property 
In  whole  or  in  part  with  intent  to  defraud 
his  creditors,  and,  in  resistance  of  a  mo- 
tion to  discharge  the  attachment  defendant 
there  was  undisputed  proof  of  admission 
by  the  attachment  defendant  that  he  had 
made  such  a  transfer  of  the  nature  charged 
that  no  execution  against  him  could  be 
collected,  held,  that  there  exists  no  reason 
for  assuming  that  the  transfer  must  have 
been  made  subsequent  to  the  commencement 
of  the  attachment  suit  in  view  of  the  fact 
that  the  attacliment  defendant  himself 
placed  no  such  limitation  on  his  own  admis- 
sions of  the  fraudulent  transfer  in  question. 
Nebraska  Moline  Plow  Co.  v.  Fuehring,  52 
Neb.  541  {72  N.  W.  1003). 

 Transfers  as  security, 

43.  (1884.)  The  fact  that  persons  own- 
ing $8,000  worth  of  property  and  owing 
$4,000,  mortgaged  this  property  for  $4,100 
and  Invested  $3,000  in  mining  stock  claimed 
to  be  worthless,  was  not  such  a  fraudulent 
disposition  of  this  property  as  to  be  a 
ground  for  atia.chment.  Thurber  v.  Sex- 
auer,  15  Neb.  541  (19  N.  W.  493). 

44.  (1888.)  Evidence  that  shows  a 
debtor  to  be  accustomed  to  trading  any  or 
all  of  his  property,  sending  the  same  to 
different  places  where  he  owned  implement 
stores,  where  be  sold  machinery  at  about 
cost,  the  tact  of  his  giving  an  inventory  of 
his  stock  at  one  place  to  one  creditor  on 
request  will  not  Justify  an  attachment  by 
another,  on  a  charge  that  he  was  disposing 
of  property  to  defraud  creditors.  Heed, 
Jones  i.i  Co.  V.  Bagley,  24  Neb.  332  (38  N. 
W.  827). 

45.  (1889.)  Where,  by  reason  of  fire,  a 
merchant  became  financially  depressed  and 
executed  a  chattel  mortgage  upon  his  stock 

of  goods  to  secure  a  creditor,  and  imme- 
diate possession  not  being  given,  it  is  not  a 
transfer  in  fraud  of  creditors  as  will  war- 
rant the  issuance  of  attachment.  Feder, 
Nu4t)aum  <£  Co.  v.  Solomon,  26  Neb.  266  (42 
N.  W.  1). 

46.  (1890.)  A  creditor  may  take  ade- 
quate security  from  a  failing  debtor  with- 
out being  chargeable  with  seeking  to  hinder 
and  to  delay  other  creditors,  bui  where  a 
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debtor,  heavily  indebted,  makes  a  mortgage 
upon  all  his  property  to  one  creditor,  the 
secarlty  being  greatly  In  excess  of  the 

amount  of  the  debt,  and  the  effect  will  be 
to  prevent  other  creditors  from  collecting 
their  claims  out  of  the  residue,  an  attach- 
ment on  the  ground  of  fraudulent  disposi- 
tion of  the  property,  on  the  facts  stated  in 
the  opinion,  will  lie  against  the  debtor. 
Umith  V.  Bover,  29  Neb.  76  (45  N.  W.  265; 
26  Am.  St  Rep.  373).  [Rehearing.  36  Neb. 
46.J 

Non-residence. 

47.  (1S82.)  In  May,  1881,  defendant 
came  to  this  state  from  Illinois,  with  the 
Intention  of  abandoning  hia  former  resi- 
dence, and  commenced  the  erection  of  a 
dwelling  on  land  owned  by  his  wife,  who 
remained  in  Illinois  until  October,  1881, 
when  the  dwelling  was  completed.  Held, 
That  an  attachment  action  commenced  in 
June,  1881,  against  defendant  and  his  wife, 
cn  the  ground  that  they  were  non-reeldents, 
would  not  lie.  Swaney  v.  Hutchina,  13  Neb. 
266  (13  N.  W.  282). 

48.  (1896.)  The  question  of  residence, 
within  the  meaning  of  the  statute  regulat- 
ing attachments,  Is  generally  one  of  inten- 
tion, determinable  from  the  facts  of  each 
case.  Johmon  v.  May,  49  Neb.  601  (68  N. 
W.  1032). 

49.  (1901.)  Where  all  the  parties  are 
non-residents,  and  plaintiff  has  no  knowl- 
edge of  any  claim  ever  having  been  made 
to  any  property  in  this  state  by  the  de- 
fendant, the  mere  filing  of  a  deed  in  this 
state  is  not  a  constructlye  discovery  on  the 
part  ot  plaintiff  ot  fraud  in  that  deed. 
CouUon  V.  Oaltman,  1  Unof.  502  (96  N.  W. 
349). 

50.  (1907.)  Where  a  defendant  leaves 
the  state  with  no  definite  Intention  to  re- 
turn, she  being  undecided  as  to  her  future 
residence,  die  became  a  non-resident  within 
the  attachmmt  lavs.  Webb  v.  Wheeler,  79 
Neb.  172  (112  N.  W.  369). 

61.  (1907.)  It  is  the  actual  residence 
of  the  debtor,  and  not  his  domicile,  which 
determines  the  status  of  the  parties  In  at- 
tachment proceedings.  Webb  v.  Wheeler, 
79  Neb.  172  (112  N.  W.  869). 

Trand  In  contracting  deM. 

62.  (1882.)  Where  one  arranges  with 
another  to  buy  stock  for  blm  and  draw  ad- 
vances on  him,  and  under  such  contract 
draws  a  draft  for  92,0(H),  saying  he  has 
bought  hogs,  and  the  draft  Is  paid,  attach- 


ment win  issue  on  the  hogs.   Young  v. 

Cooper,  12  Neb.  610  (12  N.  W.  91), 

Evidence  aa  to  grounds. 

53.  (1895.)  In  order  to  sustain  an  at- 
tachment as  against  the  defendant  it  Is 
sufficient  to  establish  the  existraice  of  one 

or  more  of  the  statutory  grounds  therefor 
as  against  him,  without  regard  for  the 
rights  of  other  parties.  Landauer,  Kaim- 
d  Streno  v.  Mack  <£  Oo.,  43  Neb.  430  (  61 
N.  W.  697). 

54.  ( 1895.)  Evidence  examined,  and 
held  to  sustain  the  statement  in  the  affidavit 
for  attachment  on  the  ground  that  defend- 
ant has  sold  and  disposed  ot  his  property 
with  intent  to  defraud  his  creditors  and  to 
hinder  and  delay  them  In  the  collection  ot 
their  claims;  that  he  ts  about  to  sell  and 

•  dispose  of  his  property  with  like  fraudu- 
lent Intent,  and  Is  about  to  remove  it  with 
intent  to  cheat  and  defraud  his  creditors. 
Landauer,  Kaim  <E  Streng  v.  Mack  <C  Co., 
43  Neb.  430  (61  N.  W.  697). 

H.  PBOPEBTY  SUBJECT  TO  ATTACE- 
HENT. 

Bflect  of  bankruptcy  proceedings  on  at- 
tachment, see  Bankruptcy,  §  7. 

Exemption  of  property  from  attachment, 
see  ExempHona. 

Attachment  against  assignee  for  credi- 
tors, see  Assignments  for  Benefit  of  Credi- 
tors, ni6. 

Right  of  attaching  creditor  to  attach  con- 
veyance of  debtor  as  fraudulent,  see  Fraudu- 
lent Conveyances,  $§327-329. 

Right  to  attach  firm  property  on  indi- 
vidual claim,  see  Partnership,  1165. 

Interest  in  mortgaged  property. 

65.  (1877.)  An  ordinary  creditor  may. 
by  proceedings  in  attachment,  subject  the 
interest  of  a  mortgagor  of  goods  and  chat- 
tels In  the  hands  of  the  mortgagee  to  the 
payment  of  his  debt  The  plain,  orderly 
course  in  such  case  Is  by  garnishment, 
whereby  such  interest  can  be  ordered  paid 
over  to  the  attachment  creditor.  Faulkner 
V.  Meyers,  6  Neb.  414. 

56.  (1882.)  A  mortgagee's  interest  must 
be  such  as  Is  for  an  ascertained  right  of 
possession  for  a  definite  period,  to  be  at- 
tachable. Peckinbaugh  v.  QufJIin,  12  Neb 
586  (12  N.  W.  104).  [Overruled.  14  Neb. 
214;  46  Neb.  119.] 

57.  (1883.)  The  equity  of  redMopton  in 
mortgaged  or  pledged  personal  property, 
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even  after  conditloa  broken.  Is  such  an  in- 
teitst  as,  may  be  reached  by  attachment  or 
garnishment  before  judgment,  and  by  gar- 
nishment after  Judgment  In  aid  of  execution. 
Burnham  t\  Doolittle,  14  Neb.  214  (15  N. 
W.  «06).  [Modified.  Chicago  L.  Co.  v.  Fish- 
er, 18  Neb.  334.1 

58.  (1898.)  Where  a  Junior  mortgagee 
is  without  actual  possession  of  the  mort- 
gaged chattels  or  the  right  of  Immediate 
possession,  an  officer,  under  writs  of  attach- 
meot,  may  lawfully  seize  the  property  and 
bj  a  sale  in  gross  dispose  of  the  mort- 
gagor's rerersionary  Interest.  Locke  v. 
SkKck.  54  Neb.  472  (74  N.  W.  970). 

59.  (1901.)  Where  a  debtor  has  fraudu- 
lently conveyed  his  property  with  the  In- 
tent to  place  It  beyond  the  reach  of  his 
creditors,  his  interest  therein  remains  sub- 
ject to  attachment.  Westervelt  v.  Baker,  1 
rnof.  63S  (95  N.  W.  793). 

Hemesteada. 

60.  (1882.)  Lands  acquired  under  the 
U.  S.  Homestead  Act  (U.  S.  Rev.  St.,  p.  2296) 
are  not  subject  to  attachment  for  a  debt 
contracted  prior  to  the  IssuaiKe  of  the 
patent.  Smith  «.  Steele,  13  Neb.  1  (12  N. 
W.  830). 

Heir's  interest  in  estate. 

61.  (1902.)  An  heir  who  has  accepted 
advancements  In  full  settlement  of  his 
share  of  the  estate  has  not,  thereafter,  an 
attachable  Interest  in  the  property.  Seen* 
ritp  Inv.  Co.  v.  Lottridge,  2  Unof.  48»  (89  N. 
W.  298). 

Equitable  Intexwt  In  realty. 

62.  (1894.)  If  there  is  no  possession  of 
real  property  by  an  attachment  defendant 
having  an  equitable  interest  therein,  no 
valid  levy  and  sale  can  be  made  upon  such 
equitable  interest,  neither  can  It  undw  such 
circnmstuiceB  be  subjected  otherwise  than 
by  Invoking  the  aid  of  a  court  of  chancery. 
Shoemaker  v.  Harvey,  43  Neb.  75  (61  N.  W. 
109). 

Propwtj  dellTand  to  bailee  or  eazrier. 

63.  ( 1888.)  Barrels  of  intoxicating 
liquor  delivered  by  the  seller  to  a  railroad, 
but  before  delivery  the  buyer  cancels  the 
order  and  never  accepts  the  same,  Is  not 
sabject  to  attachment  by  a  creditor  of  the 
buyer  while  In  storage  at  the  freight  house 
at  the  place  of  delivery.  Berahieer  v.  De- 
tone  d  Co.,  24  Neb.  880  (88  N.  W.  863). 

64.  (1896.)  Property  in  the  poaseasion 
of  a  fiwrtor  to  be  sold  for  the  benefit  of  his 


principal  Is  not  liable  to  execution  or  at- 
tachment In  satisfaction  of  the  debts  of  tbo 
former.  National  Cordage  Co.  v.  8imt.  44 
Neb.  148  (62  N.  W.  514). 

Accounts. 

65.  (1899.)  Under  section  214  of  the 
code  of  civil  procedure  accounts  may  be 
subjected  to  the  Hen  of  an  attachment. 
Sloan  V.  Thoma*  Mfg.  Co.,  58  Neb.  713  (79 
N.  W.  728). 

Hee^otiable  blU  or  note. 

«6.  (1877.)  A  negotiable  note  or  bill  Is 
not,  before  maturity,  subject  to  attachment; 

but,  If  such  note  or  bill  is  transfered  before 
maturity,  voluntarily  or  fraudulently,  for 
the  purpose  of  protecting  the  debt  Irom  the 
creditors  of  the  payee.  It  may  be  attached 
or  gunished  vbtle  the  same  remains  in  the 
bands  of  such  Indorsee.  Clough  v.  Buck,  6 
Neb.  343. 

67.  (1891.)  Attachment  may  be  brought 
by  an  indorsee  of  a  promissory  note,  ae- 
cored  by  bill  of  sale,  for  property  covered 
by  latter.  Gamble  v.  Wilson,  33  Neb.  270 
(BO  N.  W.  3). 

Property  In  custody  of  tbm  lav. 

68.  (1894.)  The  property  of  an  Insolv- 
ent bank,  prior  to  the  appointment  of  a 
receiver  therefor  or  putting  the  sheriff  In 
posession  thereof  by  order  of  a  court  or 
Judge,  is  not  exempt  from  seizure  by  at- 
tachment or  other  legal  process  at  the  suit 
of  Its  creditors.  Arnold  v.  Weimer,  40  Neb. 
216  (58  N.  W.  709). 

69.  (1896.)  Chattels  garnished  In  the 
hands  of  a  mortgagee  are  tn  custody  of  the 
law  and  not  subject  to  seizure  under  a  sub- 
sequent writ  of  attacbment  Chand  Itland 
Banking  Co.  v.  Ooetello,  46  Neb.  119  (63  N. 
W.  376). 

70.  (1896.)  Even  though  a  sheriff  In 
possession  of  personal  property  tor  its  safe 
keeping  pending  an  application  for  a  re- 
ceiver is  to  be  deemed  to  be  a  receiver,  a 
proposition  not  determined,  the  levy  of  an 
attachment  on  a  portion  of  such  property 
without  leave  of  the  court  Is  not  void  In  the 
absence  of  any  objection  by  the  sheriff  as 
custodian,  or  by  the  receiver,  on  that 
ground.  AcA:erman  v.  Ackerman,  50  Neb. 
54  (69  N.  W.  388). 

Tl.  (1898.)  Assets  of  an  Insolvent  bank 
are  not  subject  to  attachment  at  the  suit 
of  a  creditor  while  they  are  In  possession 
of  a  bank  examiner  acting  under  authority 
of  the  state  banking  board.  Andrews  v. 
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Steele  City  Bank,  S7  Neb.  173  (  77  N.  W. 
342). 

,         PropTty  in  hands  of  assignee  for 
civditors. 

72.  (1878.)  Property  held  by  an  as- 
signee, under  a  valid  assignment  for  the 
benefit  of  creditors.  Is  not  subject  lo  at- 
tachment or  garnishment  for  the  assignor's 
debts.  Schlueter  v.  Raymond  Bros.  <t  Co., 
7  Neb.  281. 

73.  (1885.)  A  firm  being  In  embar- 
rassed circumstances  pre{)ared  an  assign- 
ment of  their  property  for  the  benefit  of 
their  creditors,  and  held  the  same  ready 
to  be  delivered  to  the  sheriff.  The  assign- 
ment was  prepared  about  one  o'clock  A.  M. 
on  Monday,  and  about  five  o'clock  P.  M. 
of  said  day  the  deputy  sheriff  appeared,  ap- 
parently for  the  purpose  of  levying  certain 
attachments  on  the  assigned  property.  Be- 
fore any  attempt  was  made  to  levy  the  at- 
tachments, the  assignment  was  delivered 
to  and  accepted  by  him,  and  on  the  next 
day  transmitted  to  the  sheriff,  who  had  the 
&ame  recorded  Immediately,  the  goods  being 
in  possession  of  the  deputy  sheriff.  Three 
days  afterwards  other  writs  of  attachment 
were  issued  and  levied  on  the  property. 
An  assignee  having  been  chosen  by  the 
creditors,  who  brought  an  action  of  replevin 
and  obtained  possession  of  the  property, 
Peld,  that  the  assignee  was  entitled  to  the 
possession  of  the  property.  Wells  v.  Lamb, 
18  Neb.  3S2  (24  N.  W.  682). 

m.  FBOOEDUBE  TO  PBOCUBE. 
A.  Jurisdiction,  and  Venue. 

In  general. 

74.  ( 1892. )  Where  a  statutory  cause 
for  an  attachment  In  an  action  on  contract 
Is  made  to  appear  to  a  court  of  'original 
Jurisdiction  fn  which  an  action  Is  pending, 
by  filing  the  necessary  affidavit  and  giving 
a  sufficient  undertaking,  such  court  thereby 
acquires  jurisdiction  and  may  issue  an  at- 
tachment Strickler  v.  Hargis,  34  Neb.  468 
(51  N.  W.  1039). 

75.  (1892.)  Where  an  action  upon  con- 
tract was  brought  before  a  justice  of  the 
peace,  and  dismissed  and  taken  by  the 
plaintiff  to  the  district  court  for  review, 
and  while  pending  in  that  court  an  affidavit 
and  undertaking  tor  an  attachment  were 
duly  filed  therein,  and  an  attachment  Issued 
thereupon  and  levied  on  the  defendant's 
property,  such  court  has  jurisdiction  and 
the  attachment  is  to  be  sustained  or  dis- 


charged as  In  other  cases.  StriOtiter  v. 
Hargis,  34  Neb.  468  (51  N.  W.  1039). 

Jurisdiction  of  justice  of  the  peace. 

76.  (1883.)  In  order  to  give  a  Justice  of 
the  peace  Jurisdiction  In  attachment 
against  a  non-resident  It  must  appear  thar 
the  defendant  had  property  in  this  state, 
which  had  been  seized  or  levied  upon;  and 
the  claim  must  be  one  arising  upon  con- 
tract, Judgment  or  decree.  Bouts  v. 
Wright,  14  Neb.  457  (16  N.  W.  765). 

77.  (1902.)  The  practice  in  attachmeni 
cases,  In  the  county  court,  where  the 
amount  involved  is  above  the  Jurisdiction 
of  a  Justice  of  the  peace,  by  chapter  20  or 
the  Compiled  Statutes,  is  made  the  same 
as  that  which  prevails  In  the  district  court, 
and  the  county  court  has  full  power  to  hear 
motions  to  dissolve  attachments  and  make 
the  proper  orders  thereon.  Dittman  Soot 
<(■  Shoe  Co.  V.  Oraff,  3  Unof.  165  (91  N.  W. 
188). 

Jurisdiction  over  defendant 

78.  (1894.)  -On  a  showing  by  a  defend- 
ant in  an  attachment  Issued  in  D.  county 
and  served  upon  him  In  K.  county,  that  at 
the  time  of  filing  the  petition  In  the  action 
he  waa  a  resident  of  K.  county  the  service 
was  properly  quashed  on  the  ground  of 
lack  of  Jurisdiction.  HoaglanA  v.  Wilcot. 
42  Neb.  138  (60  N.  W.  376). 

79.  (1901.)  In  an  action  by  attachment 
against  a  non-resident,  there  being  no  per 
sonal  service  and  no  appearance  by  the  de- 
fence, the  petition,  affidavit,  published  no- 
tices and  proceedings  down  to  and  includ- 
ing the  order  of  sale,  contained  as  the 
name  of  the  sole  defendant  the  letters  and 
word  0.  P.  Buchanan.  The  true  name  of 
the  person  Intended  to  be  proceeded  against 
was  Porter  O.  Buchanan.  Held,  That  this 
was  a  substantia]  defect  and  that  the  Judg- 
ment in  the  attachment  suit  and  a  sheiilTs 
tutle  and  conveyance  of  the  land  of  Porter 
O.  Buchanan  pursuant  thereto  were  void 
for  want  of  jurisdiction.  Buchanan  v.  Ed- 
miaten,  1  Unof.  429  (95  N.  W.  620). 

Jurisdiction  of  property. 

80.  (1892.)  An  ordinary  action  must  l>e 
brought  In  the  county  where  the  defendant 
resides,  or  service  oC  summons  can  be  made 
upon  htm;  but  where  a  debtor  absconds 
and  an  attachment  Is  Issued  against  his 
property  the  action  may  be  brought  in  the 
county  of  bis  former  residence  and  where 
the  debtor's  property  may  be  found.  Oandy 
V.  Jolly,  34  Neb.  636  (52  N.  W.  876). 
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81.  ( 1895. )  Jurisdiction  over  property 
lawfully  seized  under  a  writ  of  attacliinent 
is  Dot  lost  by  a  failure  to  serve  upon  de- 
fendant process  In  the  main,  pending  ac- 
tion. Darnell  v.  Mack,  46  Neb.  740  (65  N. 
W.  805):  (1897)  Rachmanv.  Olapp,  60  Neb. 
Cii  (70  N.  W.  259). 

82.  (1895.)  An  affidavit  filed  In  an  ac- 
tion before  a  justice  of  the  peace  to  obtain 
the  issuance  of  a  writ  of  attachment,  con- 
tained the  allegation  "that  said  defendants 
bare  absconded  with  intent  to  defraud 
creditors,"  and  the  summons  Issued  In  the 
rase  was  returned  indorsed  "I  could  not 
find  the  defendants  within  my  county," 
with  signature  of  the  oflScer.  Held,  That 
the  action  was  properly  Instituted  In  the 
county  of  the  debtor's  former  residence 
and  where  property  could  be  levied  upon. 
Smith  V.  Johnson,  43  Neb.  764  (62  N.  W. 
217). 

Bpedal  appearance  to  object  to  jurisdiction. 

83.  (1906.)  Where  tbe  only  ground 
alleged  for  the  issuance  of  an  attachment 
la  that  tbe  defendant  is  a  non-resident,  he 
is  not  entitled  to  make  a  special  appear- 
ance or  to  answer,  attacking  the  Jurisdic- 
tion of  the  court  upon  the  sole  ground  that 
he  Is  not  the  owner  of  the  property  seized 
under  the  writ  KneeUmd  v.  WeigJef/,  76 
Neb.  276  (107  N.  W.  574). 

Waiver  of  objections. 

84.  (1882.)  An  attachment  by  a  non- 
resident partnership  In  the  firm  name  is 
not  void.  The  want  of  legal  capacity  to 
sue  must  be  objected  to  on  that  ground,  or 
it  will  be  waived.  Gady  v.  Emith,  12  Neb 
628  (12  N.  W.  95). 

85.  (1902.)  Where  one  of  aeveral  de- 
fendants denies  separately  plaintiff's  allega- 
tions and  claims  In  his  answer  sole  own- 
ership of  attached  property,  axiA  plaintiff 
traverses  the  claim  of  ownership  and  that 
question  Is  litigated  in  both  county  court 
and  on  appeal  in  district  court,  wltbout 
objection.  It  Is  too  late  after  final  judgment 
in  favor  of  that  defendant  to  assert  that 
the  district  court  was  without  jurisdiction 
to  determine  ownership  of  the  property  in 
tut  action.  Alpim  v.  Goodman,  8  Unot 
397  (  91  N.  W.  530). 

B.  Affldavlti. 

Construction  of  ambiguous  language  In 
Koneral,  see  AffldaviU,  IS  12,  13. 

Who  may  take,  and  verification. 

86.  (1898.)  An  affidavit  to  procure  an 
attachmmt,  sworn  to  before  a  notary  irablle 
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who  Is  plaintiff's  attorney.  Is  not  a  nullity, 
but  an  irregularity  which  cannot  be  at- 
tacked collaterally.  Horkey  v.  Kendall,  63 
Neb.  522  (73  N.  W.  963;  68  Am.  St.  Rep 
623). 

86a.  (1907.)  AflldaTlts  tak«i  and  sub- 
scribed before  a  notary  public,  who  is  also 
an  attorney  In  the  case,  cannot  be  used  In 
support  of  an  attachment  Issued  therein 
against  the  objections  of  the  defendant. 
Malcom  Savings  Bank  v.  Cronin,  80  Neb. 
228  (114  N.  W.  168). 

87.  (1898.)  A  notary  public  who  is  tb« 
attorney  of  one  of  the  parties  to  an  action 
is  not  permitted  to  take  the  affidavit  of 
his  client  for  the  purpose  of  procuring  an 
attachment.  Horkey  v.  Kendall,  53  Neb. 
522  (73  N.  W.  963;  68  Am.  St.  Rep.  623). 

88.  (1898.)  While  a  notary  public  may 
not  take  the  affidavit  of  his  client  for  the 
purpose  of  procuring  an  attachment,  the 
taking  of  an  affidavit  as  Indicated  Is  a  mere 

.  irregularity,   and   tbe  affidavit   is   not  a 
nullity,  and  Its  defects  may  therefore  be 
cured  by  amendmmt.   Dobry  v.  Western 
Mfg.  Co.,  57  Neb.  228  (77  N.  W.  656). 
Effect  of  omitting  affiant's  name  from. 

89.  ( 1S77. )  Tbe  omission  of  affiant's 
name  from  body  of  affidavit  not  ground  for 
dissolving  attachment,  Rudolf  v.  McDonald, 
6  Neb.  163. 

Time  for  application. 

90.  (1881.)  Where  a  resident  of  Illi- 
nois, made  an  asslgnmient  of  all  his  prop- 
erty, including  lands  in  this  state,  for  the 
benefit  of  creditors,  a  resident  of  that  state 
claiming  the  benefit  of  the  assignment  could 
not  maintain  an  attachment  levied  after 
the  assignment  of  the  lands  In  this  state. 
Oreen  v.  Oroga,  12  Neb.  117  (10  N.  W.  459). 

Knowled^  or  information. 

91.  (1883.)  In  the  affidavit  for  attach- 
ment It  Is  only  necessary  to  state  that  the 
creditor  has  good  reason  to  and  does  be- 
lieve the  defendant  has  property  or  funds 
belonging  to  tbe  debtor.  Burnham  v.  Doo- 
little,  14  Neb.  214  (15  N.  W.  606). 

Single  affidavit  for  several  orders. 

92.  (1883.)  Several  orders  of  attach- 
ment In  an  action  may  be  issued  at  tbe 
same  time,  or  In  succession;  but  in  such 
case  only  a  single  affidavit  is  necessary. 
Thompson  v.  Stetson,  16  Neb.  112  (17  N.  W. 
368). 

Necessity  and  sufficiency  of  averments. 
— —  Ah  to  parties. 

93.  (1884.)  An  affidavit  for  an  order  of 
attachment  in  the  following  form:  (Venue) 
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"Charles  O.  Bates,  one  of  the  attorneys  for 
the  plaintiff,  being  duly  sworn,  on  his  oath 
Bays,"  etc.,  held  sufficient.  Teasier  v.  Crovj- 
ley.  16  Neb.  369  (20  N.  W.  264). 

94.  (1885.)  Where  from  the  record  be- 
fore the  court  it  appears  that  the  person 
who  made  the  affidavit  for  an  order  of  at- 
tachment is  the  plaintiff  or  one  of  several 
plaint  iffs,  the  attachment  will  not  he 
qraslied,  although  the  affidavit  contains  no 
direct  allegation  that  the  affiant  is  the 
plaintiff  or  one  of  the  plaintiffs.  Tcssier  v. 
Englehart  A  Co.,  18  Neb.  167  (24  N.  W. 
734). 

95.  (1880.)  An  affidavit  for  an  attach- 
ment male  by  the  attorney  for  the  plaintiff, 
wherein  he  "swears  that  he  is  the  au- 
thorized attorney  of  the  plaintiff  in  the 
above  entitled  action;  that  he  has  com- 
menced an  action,"  etc.,  where  It  appears 
from  the  whole  affidavit  that  the  action 
was  brought  by  the  plaintiff,  is  not  void. 
Jamen  d  Co.  v.  Mundt,  20  Neb.  320  (  30  N. 
W.  53). 

96.  (1888.)  The  statute  does  not  re- 
quire the  affiant  to  swear  that  he  Is  the 
plaintiff,  his  agent,  or  attorney,  and  the 
court  has  no  authority  to  inject  such  words 

into  the  statute.  Reed.  Jones  d  Co.  v. 
Bagley,  24  Neb.  332  (38  N.  W.  827). 

97.  (1893.)  An  affidavit  for  attachment 
is  not  void,  although  purporting  in  its 
opening  clause  to  be  that  of  a  corporation 
plaintiff,  where  It  sufficiently  appears  from 
the  whole  afUdavlt  that  It  is  that  of  the 
agent  of  the  corporation,  and  that  such 
agent  In  fact  made  oath  thereto  and  signed 
it  Moline,  Milhurn  rf  Stoddard  Co.  v. 
Curtis.  38  Neb.  520  (57  N.  W.  161). 

98.  (1901.)  An  affidavit  for  an  attach- 
ment, from  which  it  does  not  distinctly  ap- 
pear that  the  statements  It  contains  are 
the  averments  of  some  natural  person,  mak- 
ing it,  is  insufficient  to  justify  the  iesuance 
of  the  writ.  Clements  <£  Co.  v.  Puckett,  \ 
Unof.  356  (95  N.  W.  796). 

99.  (1902.)  The  better  practice  re- 
quires the  fact  of  agency  in  an  affidavit 
for  attachment  or  garnishment  to  be  sworn 
to  by  the  affiant  and  not  set  out  by  way  of 
recital  merely.  Jeary  v.  American  Ex- 
change Bank,  2  Unof.  657  (89  N.  W.  771). 

——Property  of  d^endant  In  jmiadlo- 
tion. 

100.  (1883.)  An  affidavit  for  an  attach- 
ment that  states  in  effect  a  claim  for  which 
an  attachment  will  lie;  that  It  is  Juat;  the 


amount  which  the  affiant  believes  the 
plaintiff  ought  to  recover;  and  one  or  more 
of  the  grounds  for  an  attachment,  need  not 
In  addition  state  that  the  defendant  has 
property  within  the  Jurisdiction  of  the 
court  subject  to  attachment.  Orebe  v. 
Jonet,  1&  Neb.  312  (18  N.  W.  81). 

 Besidence  of  defendant. 

101.  (1903.)  An  affidavit  for  attach- 
ment which  states  that  defendant  "has 
removed  from  the  state  of  Nebraska  to  the 
state  of  Utah,  where  he  now  resides," 
shows  sufficiently  the  non-residence  of  de- 
fendant to  give  the  court  jurisdiction  to 
issue  an  attachment.  Citizens  State  Bank 
of  Wood  River  v.  Porter,  4  Unof.  73  (93  N. 
W.  391). 

 Intent  of  act  of  defendant. 

102.  (1901.)  In  an  affidavit  for  the  pro- 
curing of  an  order  of  attachment,  the  in- 
tent with  which  the  act  complained  of  is 
committed  Is  an  essential  part  of  the 
charge  and  its  omission  will,  upon  a  mo- 
tion to  discharge  the  writ,  be  fatal.  Ameri- 
can Exchange  Bank  v.  Puckett,  1  Unof.  35S 
(96  N.  W.  796). 

—^—Indebtedness  of  defendant. 

103.  (1888.)  Affidavit  for  attachment  la 
snfficient  if  it  state  that  the  total  amount  of 
the  claim  sued  on  Is  just;  It  Is  not  neces- 
sary to  express  belief  In  justness  of  each 
item  of  claim.  Holland  v.  Commerciat 
Bank,  22  Neb.  571  (36  N.  Y/.  113) 

Nature  of  demand. 

104.  (1884.)  In  stating  "the  nature  of 
the  plaintiff's  cause  of  action'*  in  an  affi- 
davit for  an  attachment,  it  Is  not  necessary 
to  state  the  facts  constituting  the  cause  of 
action;  a  condensed  statement  of  the  gen- 
oral  nature  of  the  claim  Is  a  sufficient  com- 
pliance with  the  requirements  of  section 
199  of  the  code  of  civil  procedure.  Dorring- 
ton  V.  Minnick,  15  Neb.  397  (19  N.  W.  456). 

105.  (1888.)  The  affidavit  must  show  a 
debt  or  demand  arising  upon  contract 
Hart  V.  Bamea,  24  Neb.  782  (40  N.  W.  322). 

106.  aSSS.)  The  affidavit  for  an  at- 
tachment must  show  "the  nature  of  the 
plalntltTs  claim."  If  the  claim  appears  in 
the  affidavit  to  be  one  for  wlilch  an  attach- 
ment may  Issue,  but  the  statement  Is  not 
as  full  as  may  be  desired,  reference  may 
be  had  to  the  petition.  Hart  v.  Bamet,  24 
Neb.  782  (40  N.  W.  322). 

107.  (1897.)  An  attachment  affidavit 
must  contain  a  statement  of  "the  nature  of 
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plaintiff's  claim."    Orotte  v.  Nagle,  50  Neb. 
363  ($9  N.  W.  973). 

108.  (1897.)  A  statement  in  an  affidavit 
for  attachment  that  the  action  is  one  "upon 
an  account  for  goods  sold  and  delivered  by 
plaintiff  to  defendant  at  hia  request"  was 
gufflcient  to  show  that  the  action  was  one 
In  which  an  attachment  might  issue  and  to 
glTe  the  court-  jurisdiction  of  the  attach- 
ment suit  The  statement  tbat  It  was  on  an 
account  was  a  general  description  ot  the 
pialntifTj  claim,  and  the  fnrthbi  words 
which  we  hare  quoted  served  to  designate 
the  kind  ot  an  account.  Orotte  v.  Jiagle,  50 
Neb.  363  (89  N.  W.  973). 

109.  (1897.)  If  the  claim  appears  from 
the  statements  of  the  affidavit  to  be  one 
for  which  an  attachment  ia  authorized, 
but  Its  nature  is  not  fully  set  forth,  refer- 
ence may  be  had  to  the  petition.  Orotte  v. 
yagle  50  Neb.  363  (69  N.  W.  973). 
 Katore  of  demand— variance. 

See,  also,  post,  2o8-262. 

110.  (1884.)  A  discrepancy  between  the 
amount  sworn  to  in  the  affidavit,  and  the 
amount  of  plaintiffs  claim  named  in  the 
order  of  attachment  which  la  favorable  to 
the  defendant  cannot  be  assigned  for  error 
by  him.  Teasier  v.  Croioley,  16  Neb.  369 
(20  N.  W.  264). 

111.  (1897.)  It  is  required  in  section 
J99  of  the  code  of  eivU  procedure  that  in 
an  attachment  affidavit  there  should  be  set 
forth  "the  amount  which  the  affiant  be- 
lieves the  plaintiff  ought  to  recover."  Reld, 
That  a  slight  variance  in  the  amount  stated 
and  that  actually  due  Is  immaterial,  and 
not  a  fatal  defect  In  the  affidavit.  Orotte 
V.  Jfagle,  50  Neb.  863  (69  N,  W.  973). 

 Grotmdfl  for  attachment. 

112.  (1872.)  An  affidavit  for  an  attach- 
ment Is  sufficient  if  It  be  In  the  words  ot 
the  statute,  and  does  not  set  forth  the  tacts 
on  which'  the  allegations  thereof  are  based. 
EUiMOn  V.  Tallon,  2  Neb.  14. 

U3.  (1873.)  The  ground  for  an  attach- 
ment may  be  stated  in  the  affidavit  in  the 
language  of  the  statute,  without  specifying 
more  particularly  the  facts  intended  to  be 
allied.   Ta//on  v.  Ellison,  3  Neb.  63. 

114.  (1877.)  In  an  application  for  the 
allowance  of  an  attachment  In  an  action 
on  a  claim  not  due,  the  better  practice  Is 
to  set  forth  In  the  affidavit,  not  merely  a 
repetition  of  tbe  language  of  the  code,  but 
also  a  statement  of  foots  and  circumstances. 
Seidentopf  v.  Annabil,  6  Neb.  524. 


115.  (1879.)  An  affidavit  setting  forth 
the  existence  of  the  grounds  of  attachment 
in  the  words  of  the  statute,  unaccompanied 
by  any  foots  showing  them  to  be  true,  .will 
support  the  writ  But  when  such  affidavit 
Is  met  by  the  positive  oath  of  the  de- 
fendant in  denial,  it  must  be  supported  by 
competent  evidence.  Hilton  v.  Rota.  9  Neb. 
406  (2  N.  W.  862). 

116.  (1883.)  Affidavit  In  attachment 
stating  the  defendants  intention  to  leave 
the  country,  keld,  Insufficient.  Hunter  v. 
Soward.  15  Neb.  215  (18  N.  W.  58). 

117.  (1883.)  Although  an  affidavit  set 
ting  forth  a  ground  of  attachment  sub- 
stantially In  the  words  of  the  statute  will 
support  the  writ  as  long  as  It  stands  un- 
challenged by  a  denial,  when  so  challenged 
its  truthfulness  must  be  shown  by  compe- 
tent proof  of  tacts,  or  the  attachment  will 
f&il.  Steele  v.  DodO,  14  Neb.  496  (16  N. 
W,  909). 

118.  (1885.)  An  affidavit  that  states  a 
debt  Is  due,  and  the  affiant  believes  Justly 
so,  and  further  that  the  creditor  is  about 
to  convert  bis  property  Into  money  for  the 
purpose  of  defrauding  creditors,  though  de- 
'tective  aa  to  form,  is  sufficient  to  sustain  an 
attachment.   Te««ler  v.  Reed,  Jones  <£  Co., 

17  Neb.  105  (22  N.  W.  225). 

119.  (1885.)  The  grounds  or  causes  for 
the  issuance  ot  an  order  of  attachment,  be- 
ing divided  and  separated  Into  nine  groups 
or  subdivisions  in  the  section  of  the  statute 
providing  therefor,  each  group  or  subdi- 
vision constituted  but  one  ground  or  cause, 
and  the  whole  ot  either  one  of  such  groups 
or  subdivisions  may  be  stated  In  the  lan- 
guage ot  the  statute  In  an  affidavit  tor  an 
order  of  attachment,  altiiough  it  contains 
more  than  one  distinct  allegation  sepa- 
rated from  each  other  by  the  disjunctive 
conjunction  or.  When  more  than  one  of 
such  groups  or  subdivisions  are  used  in  an 
affidavit  they  should  be  united  by  the  con* 
Junction  and.   Tesaier  v.  Englehart  Co.. 

18  Neb.  167  (24  N.  W.  734). 

120.  fl893.)  The  affidavit  tor  attach- 
ment on  claim  past  due  set  out  In  tbe 
opinion,  held,  sufficient.  Whipple  v.  Hill, 
36  Neb.  720  (65  N.  W.  227;  38  Am.  St.  Rep 
742;  20  L.  R.  A.  313). 

121.  (1896.)  An  affidavit  for  an  attach- 
ment setting  forth  the  grounds  therefor  in 
the  language  of  the  statute  is  sufficient 
Burnham  v.  Ramge,  47  Neb.  175  (f6  N.  W. 
277). 
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122.  (1897.)  Aq  attachment  affidavit 
setting  forth  the  nature  of  the  plaintiff's 
claim,  that  it  Is  just,  the  amount  which  the 
affiant  believes  plaintiff  ought  to  recover, 
and  the  existence  of  one  or  more  statutory 
grounds  for  the  writ  la  the  language  of  the 
code  of  civil  procedure  Is  sufficient  Mo- 
Donald  V.  Marquardt,  52  Neb.  820  (78  N. 
W.  288). 

Amendments. 

123.  (1877.)  An  affidavit  for  the  Issu- 
ance of  an  attachment  may  be  amended  by 
leave  of  the  court,  even  It  a  motion  to 
Quash  the  proceeding  is  filed,  because  of 
that  particular  defect  8truthet§  v.  Mo- 
Dowell,  5  Neb.  491. 

124.  (1877.)  It  is  not  error  for  the 
court  to  permit  the  officer  before  whom  the 
affidavit  was  made  to  attach  a  venue,  ac- 
cording to  the  fact,  even  after  a  motion  lias 
I'een  filed  to  -dismiss  the  attachment,  on 
the  ground  of  its  omission.  Struthers  v. 
McDowell,  5  Neb.  491. 

125.  -  (1877.)  The  want  of  a  venue.  If 
taken  advantage  of  by  the  defendant  at  the 
proper  time,  Is  a  fatal  defect,  unless  cured 
by  amendment.  And  wben  the  venue  is 
omitted  by  mistake,  it  is  proper  for  the 
court  to  allow  an  amendment  In  accordance 
with  the  facts.  Rudolf  v.  McDonald,  6  Neb. 
163. 

126.  (1892.)  While  an  amendment  of 
an  affidavit  for  an  attachment  may  be  per- 
mitted when  in  furtherance  of  jutice,  even 
on  the  hearing  of  the  case,  yet  no  new  cause 
of  attachment,  which  existed  when  the  ac- 
tion was  brought,  can  be  brought  in  by 
smendment.  Brookmire  &  Co.  v.  Rosa,  34 
Neb.  227  (51  N.  W.  840). 

127.  (1893.)  An  affidavit  for  an  attach- 
ment may  be  amended  by  leave  of  court, 
even  after  a  motion  to  quash  the  writ  is 
filed,   because   of   that   particular  defect. 

Moline,  Milburn  d  Stoddard  Oo,  v.  OurHa, 
38  Neb.  620  (57  N.  W.  161). 

128.  (1893.)  An  affidavit  fOr  the  Issu- 
ance of  an  attachment  may  be  amended  by 
l«ive  of  the  court  even  after  a  motion  to 
quash  the  proceedings  Is  filed,  because  of 
that  particular  defect.  Clarke  Banking  Co. 
V.  Wright,  37  Neb.  382  (55  N.  W.  1060). 

129.  (1903.)  The  provisions  of  the  code 
relating  to  amendments  should  be  liberally 
contrued,  but  one  cannot  amend  an  affidavit 
in  attachment  so  as  to  state  a  cause  of  ac- 
lion  different  from  that  stated  In  the  orig- 
inal affidavit  on  which  the  writ  was  issued. 


Westover  tC  Co.  v.  Van  Dom  Iron  Work*  Co., 
70  Neb.  415  (97  N.  W.  598). 

Eiteet  of  want  oi  venue. 

130.  (1872.)  In  a  collateral  acUon.  In 
which  the  title  acquired  through  a  sale 
based  on  an  order  of  sale  and  an  order  of 
attachment  is  drawn  In  question,  the  ob- 
jection, that  the  affidavit  upon  which  the 
attachment  lasued  had  no  venue,  will  not 
l>e  entertained.  Crovjell  v.  Johmont  2  Neb. 
146. 

Waiver  of  defects  or  objections.  ' 

131.  (1877.)  The  defendant  in  attach- 
ment may  waive  anything  when  It  will 
cause  no  substantial  Injustice  to  the  other 
creditors,  or  Is  not  intended  to  guard  tbeir 
rights,  and  if  he  do  so,  a  subsequent  at- 
taching creditor  can  take  no  advantage 
of  a  former  by  reason  of  any  such  waiver. 
Hudolf  V.  McDonald,  6  Neb.  163. 

132.  (1883. )  An  appearance  in  court, 
and  filing  objections  to  the  confirmation  of 
a  sale  of  attached  property,  is  a  waiver  of 
defects  In  the  published  notice  to  the  de- 
fendants. Helmet  v.  Rehm,  14  Neb.  219 
(15  N.  W.  344). 

133.  (1896.)  While  the  defendant  In  an 
attachment  case  may  waive  mere  Irregulari- 
ties, he  cannot,  as  against  Junior  attaching 
creditors,  waive  a  substantial  departure 
from  the  mode  prescribed  by  law  for  giving 
effect  to  the  attachment,  nor  can  he  waive 
ci^ects  which  prejudice  the  subsUuitlve 
rights  of  such  creditors.  Deere,  WelU  <e 
CO.  V.  Eagle  Mfg.  Co.,  49  Nob.  385  (68  N.  W. 
504). 

Caring  defects  by  snbaequent  affidavits. 

184.  (1894.)  A  defect  In  one  afndavit 
as  to  jurisdiction  in  attachment  against  a 
non-resident,  may  be  supplied  by  another, 
and  if  enough  appears  from  all.  It  Is  suffi- 
cient. Jones  V.  Danforth,  71  Neb.  722  (99 
N.  W.  495). 

Reference  to  petition  to  supply  defects. 

135.  (1897.)  Reference  may  be  had  to 
the  jMtltion  In  the  action  to  supply  a  de- 
fect in  the  affidavit  as  to  the  nature  of  the 

demand.  Bart  v.  Barnes,  24  Neb.  782  (40 
N.  W.  322) ;  (1897)  Orotte  v.  Nagle,  60  Neb. 
368  (69  N.  W.  973). 

O.  Security. 
When  may  be  demanded. 

136.  (1893.)  An  officer  In  whose  hands 
an  attachment  is  placed  to  be  levied  upon 
goods  of  the  debtor  In  the  action  may, 
where  there  Is  doubt  as  to  the  ownership 
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of  the  goods,  demand  an  Indemnifying  bond 
from  the  plaintiff  in  the  attachment. 
Mihalovitch,  Fletcher  d  Co.  v.  BarUua,  36 
Neb.  491  (54  N.  W.  826). 

NecMslty  of  when  defendant  non-resident. 

137.  <1879.)  In  case  of  an  attachment 
against  a  non-resident  defendant  no  under- 
taking U  required.  In  such  ease  the  statute 
expressly  authorises  the  order  to  be  issued 
without  giving  an  undertalting,  and  this 
provision  invades  no  constitutional  privilege 
of  such  defendant  Otmatead  v.  Rivera,  9 
Xeb.  234  (2  N.  W.  366). 

138.  (1879.)  Section  200  of  tiie  code  of 
civil  procedure,  which  authorizes  an  attach* 
ment  gainst  the  property  of  a  non-resi- 
dent without  an  undertaliing,  is  not  in  con- 
flict with  any  provision  of  the  constitution 
of  the  state  or  of  the  United  States.  Marah 
r.  Steele.  9  Neb.  96  (1  N.  W.  869;  31  Am. 
Rep.  406). 

139.  (1883.)  Where  the  ground  of  the 
attachment  is  that  the  defendant  is  a  non- 
resident, no  undertaking  Is  required. 
Grebe  v.  Jones,  15  Neb.  312  {18  N.  W.  81). 

140.  (1891.)  The  words  "not  a  resident 
at  the  state"  and  "m  non-resident  of  the 
state"  mean  the  same  thing,  and  where  an 
afSdavlt  for  an  attachment  shows  tbat  the 
defendant  is  a  non-resident  of  the  state,  no 
undertaking  is  necessary.  Nagel  v.  Loomia, 
33  Neb.  499  (50  N.  W.  441). 

141.  (1903.)  The  filing  of  a  bond  is  not 
jurisdictional  to  the  right  to  have  an  at- 
tachment issued  against  a  non-resident  de- 
fendant for  a  debt  not  due.  Outteraon  v. 
Meyer.  68  Neb.  767  (94  N.  W.  969). 

Sufficiency  and  validity. 

142.  (1885.)  An  undertaking  In  at- 
tachment, signed  by  the  attachment  plain- 
tiff as  principal  and  a  firm  or  partnership 
aa  surety,  is  prima  facie  good.  Teaaier  v. 
CroKlev,  17  Neb.  207  (22  N.  W.  422). 

143.  (1885.)  An  attorney  should  not  be 
allowed  to  become  surety  on  an  attachment 
bond,  but  If  the  eleiic  approve  such  a  bond 
the  surety  Is  bound  thereby,  and  the  under- 
taking held  good  upon  a  motion  to  dls- 
rhai^e  the  attachment.  Tesaier  v.  Orowley, 
17  Neb.  207  (22  N.  W.  422). 

IV.  WBZT  OB  WABILAKT. 

Writs  in  general,  see  Proceaa. 
Writ  of  execution,  see  Execution. 

Hecesaity  of  written  application. 

144.  (1892.)  No  written  application  for 
an  order  allowing  an  attachment,  other  than 


the  tiling  of  the  proper  affidavit,  is  neces- 
sary. Winchell  V  McKinzie,  3&  Neb.  813 
(53  N.  W.  976). 

Authority  to  issa*. 

145.  (1888.)  Where  a  county  Judge 
grants  an  attachment  on  a  debt  not  due, 
and  signs  the  order  ofSclally,  it  will  be 
presumed  that  he  is  Judge  of  the  county 
where  the  order  was  made,  and  that  the 
Judge  of  the  district  court  was  absent  from 
such  county.  Reed,  Jonea  Co.  v.  Bagley,, 
24  Neb.  332  (38  N.  W.  827). 

146.  It  is  presumed  that  a  writ  of  at- 
tachment issued  by  a  district  Judge  was 
Issued  in  session.  Cox  v.  Peoria  Mfg.  Co., 
42  Neb.  660  (60  N.  W.  933). 

Time  for  allowance. 

•  147.  (1894.)  The  plaintiff  in  an  action 
is  entitled  to  have  a  writ  of  attachment  is- 
sued when  he  has  filed  an  affidavit  sUtlng 
the  necessary  facts,  In  a  court  where  he  has 
Instituted  an  action  and  had  summons  is- 
sued, which  can  or  may  be  legally  served. 
If  he  had  the  same  issued  with  the  true 
Intent  that  It  shall  be  served.  HoaffJand  v. 
Wilcox.  42  Neb.  138  (60  N.  W.  376). 

Zsaning'  on  Sunday  or  holidays. 

148.  (1893.)  An  order  by  a  district  or 
county  Judge  allowing  an  attachment  in  an 
action  on  a  claim  not  due  Is  a  judicial  act 
within  the  meaning  of  section  38  chapter 
19,  Complied  Statutes,  and  cannot  be  made 
on  Sunday  or  a  legal  holiday.  Merchanta 
Nat.  Bank  v.  Jaffray.  S6  Neb.  218  i64  N.  W. 
258;  19  L.  R.  A.  316n). 

149.  (1893.)  Section  38,  chapter  19. 
Compiled  Statutes,  providing  that  "no 
court  can  be  opened  nor  any  Judicial  busi- 
ness be  transacted  on  Sunday,  or  any  legal 
holiday,"  etc.,  does  not  prohibit  a  county 
Judge  from  issuing,  on  a  legal  holiday,  an 
order  of  attachment  on  a  debt  past  due, 
since  tbat  is  purely  a  ministerial,  and  not 
a  Judicial  act.  M'hipple  v.  Hilt,  36  Neb.  720 
(56  N.  W.  227:  38  Am.  St  Rep.  742;  20  L. 
R.  A.  313). 

Partlea. 

150.  (1893.)  In  an  action  against  two 
d*=fendants.  where  grounds  o?  aUachmpnt 
exist  against  one  only,  the  order  of  attach- 
ment and  undertaking  are  properly  en- 
titled in  the  name  of  that  defendant  alone. 
WilUama  v.  Bikenhary,  36  Neb.  478  (64  N. 
W.  852). 

Bequisites  and  validity. 
-  151.    (1872.)    In   an   action   in  attach- 
ment a  writ  duly  Issued  by  the  clerk,  under 
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the  seal  of  tbe  court,  directed  to  the  sheriff, 
ninnlns  in  the  name  of  the  territory  of  Ne- 
braska, commanding  the  officer  to  attach 
the  goods  and  chattels,  lands  and  tenements, 
of  the  defendant,  aufflcient  to  satisfy  a  sum 
named, — being  the  sum  mentioned  In  tbe 
affidavit,  and  costs  of  seizure, — and  also 
commanding  him  to  safely  keep  the  same 
to  abide  the  order  of  the  court,  and  summon 
all  proper  parties  as  garnishees,  and  also 
the  defendant,  to  answer  the  plaintiff's  peti- 
tion, cannot  be  disregarded,  but  will  be  held 
sLiilcient  to  support  the  jurisdiction  of  the 
court  and  its  Judgment  thereon.  Croioett  v. 
Johnson,  2  Neb.  146. 

152.  (1876.)  A  writ  of  attachment  which 
does  not  run  In  the  name  of  "The  People  of 
the  State  of  Nebraska,"  as  required  by  the 
constitution,  la  voidable  only;  the  defect  is 
curable  by  amendment  Livingston  v.  Coe, 
4  Neb.  379. 

153.  (1881.)  An  attachment  issued  by 
the  clerk  without  an  order,  on  a  debt  before 
due,^  on  the  sole  ground  that  the  defendant 
Is  a  non-resident  of  the  state,  is  null  and 
void,  and  confers  no  jurisdiction  on  the 
court  issuing  the  same.  Philpott  v,  New- 
man, 11  Neb.  299  (9  N.  W.  94). 

154.  (1882.)  If  a  writ  of  attachment  Is 
Issued  by  the  proper  authority,  and  sub- 
stantially complies  with  the  law  it  fs  at 
most  only  voidable.  AToore  v.  Fedatoa,  13 
Neb.  379  (14  N.  W.  170). 

155.  (1882.)  A  writ  of  attachment  com- 
mencing "The  State  of  Nebraska,  Lancaster 
County,"  la  sufficient  without  repeating 
"The  State  of  Nebraska"  before  the  name 
of  the  officer  addressed.  Moore  v.  Fedawa, 
13  Neb.  379  (14  N.  W.  170). 

156.  (1884.)  The  statute  relating  to  at- 
tachments does  not  require  the  order  of 
attachment  to  recite  the  making  of  the  affi- 
davit or  the  giving  of  the  undertaking  re- 
quired by  law.  But  to  do  so  is  good  form. 
Tessier  v.  Crowley,  16  Neb.  369  (20  N.  W. 
264). 

167.  (1886.)  In  an  action  for  goods, 
wares,  and  merchandise.  It  is  not  a  fatal 

objection  to  an  order  of  attachment  issued 
therein  that  the  same  fails  to  state  the 
plaintiff's  claim,  so  as  to  show  whether  or 
Hot  the  defendant  is  entitled  to  the  maxi- 
mum of  exemption  against  the  same.  Tes- 
sier V.  Englehart  4  Co.,  18  Neb.  167  (24  N. 
W.  734). 

158.  (1890.)  Where,  upon  the  proper 
affidavit  being  made  and  filed,  an  order  of 


attachment  upon  a  debt  not  due  1«  obtained, 
such  order  need  not  appear  on  the  face  of 
the  writ  of  attachment.  Armstrong  v. 
Lynch,  29  Neb.  87  (45  N.  W.  274). 

159.  (1892.)  The  issuing  of  a  writ  of 
attachment  by  a  county  judge  in  an  action 
commenced  before  him  is.  in  itself,  the 
granting  of  the  order  for  attachment,  and 
It  is  unnecessary  for  him  to  enter  such 
order  upon  his  docket.  Winchell  v.  Mo 
Kinzie,  35  Neb.  813  (53  N.  W.  976.) 

160.  (1892.)  The  omission  of  a  cotmty 
Judge  to  attach  the  seal  of  the  county  to  an 
order  of  attachment  does  not  render  the 

order  void.  It  is  a  mere  Irregularity  ob- 
jectionable only  to  the  defendant.  Wia- 
chell  V.  McKinisie.  36  N«b.  813  (53  N.  W. 

975). 

Review  of  refusal  to  grant, 

161.  (1877.)  In  order  to  review  a  re- 
fusal of  tbe  trial  court  to  Issue  an  attach- 
ment on  a  claim  not  due,  the  record  mast 
show  such  facts  and  circumstances  as  will 
fairly  indicate  an  intent  of  defendant  to 
defraud  his  creditors.  Seidentopf  v.  Anna- 
m,  6  Neh.  524. 

162.  (1877.)  The  court  or  Judge  may. 
In  its  discretion,  allow  or  refuse  to  allow  the 
writ;  but  If  by  tbe  abuse  of  that  discretion 
a  party  is  clearly  injured  by  the  disallow- 
ance of  the  writ,  the  decision  may  te  re- 
viewed on  error,  hut  to  invoke  th*  review- 
ing power  of  the  appellate  court,  the  record 
must  contain  such  ftuits  and  circumstances 
as  win  fairly  Indicate  the  Intent  of  the 
party.   -Seidentopf  v.  AnnahiJ,  6  Neb.  624. 

V.  I^VT,  LIENS,  CUSTODY  AND  SALE 

07  FBOFEBTT. 
Sufficiency  and  validity  of  levy. 

163.  (1887.)  When  a  constable  receives 
an  order  of  attachment  and  proceeds  to 
levy  tbe  same  on  a  part  of  a  stock  of  goods, 
and  before  making  the  inventory  and 
appraisement  other  orders  of  aiiachment 
are  placed  in  his  hands  for  execution,  he 
may  properly  levy  upon  property  of  sulD- 
cient  value  to  satisfy  all  of  such  orders,  and 
make  but  one  return  of  the  Inventory  and 
appraisement.  In  such  case  he  cannot  be 
charged  with  making  an  excessive  levy,  un- 
less the  value  of  the  property  seized  exceeds 
a  proper  levy  to  satisfy  all  such  orders  and 
probable  costs;  and  even  In  such  case  tbe 
question  can  only  be  raised  by  tli"  parties 
to  the  action.  As  between  third  parties  in 
a  collateral  proceeding,  the  levy  would  be 
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valid.  Couneriv  v.  Edgerton,  22  Neb.  82  (34 
N.  W.  76). 

164.  (1894.)  A  levy  on  realty  by  post- 
ing a  copy  of  the  order  of  attachment  is  not 
effectiye  against  third  persons  where  there 
is  an  occupant.  Shoemaker  v.  Harvey,  43 
Neb.  76  (61  N.  W.  109). 

IfiS.  ( 1901.  >  Special  statutory  provi- 
sions respecting  the  manner  in  which  at- 
tachments shall  be  levied  must  be  strictly 
pursued,  and  departure  therefrom  will  ren- 
der a  levy  Invalid.  Ames  v.  Parroft,  61 
Neb.  847  (86  N.  W.  503;  87  Am.  St  Rep. 

166.  (19U1.)  The  requirement  of  section 
205  of  the  code  of  civil  procedure!  that  a 
sheritt  levying  an  attachment  go  to  the 
place  where  property  of  the  defendant  may 
be  found  and  declare  that  by  virtue  of  the 
order  he  attaches  such  property  at  the  suit 
of  the  plaintiff,  in  the  presence  of  two  resi- 
dents of  the  county,  is  not  complied  with 
ty  a  levy  and  declaration  in  the  presence  of 
two  persons,  one  of  whom  is  the  plaintiff  in 
the  attachment  Ames  v.  Parrott,  61  Neb. 
847  (  86  N.  W.  503;  87  Am.  St  Rep.  636). 

167.  (1903.)  A  levy  of  attachment  by 
leavlDg  at  the  attached  premises  a  copy  of 
the  writ  with  a  tenant  and  then  going  half 
a  mile  and  getting  one  appraiser,  and  then 
going  three-quarters  of  a  mile  farther  to  get 
another,  and  then  telling  them  that  a  levy 
bad  been  made  on  the  lands  lo  question  and 
swearing  them  and  making  the  appraise- 
ment, does  not  comply  with  section  205  of 
tbe  code,  nor  make  a  valid  levy,  it  not  ap- 
pearing that  the  levy  itself  was  In  the 
presence  of  any  witness.  Citizens  State 
Bank  of  Wood  River  v.  Porter,  4  Unof.  73 
(93  N.  W.  391). 

Service  of  writ  or  warrant 

168.  (1901.)  Where  a  copy  of  an  order 
of  attachment  is  left  with  the  actual  occu- 
pant of  lands  attached,  having  possession  of 
tbe  premises  and  apparent  authority  over 
and  control  of  the  same,  the  act  will  be  a 
compliance  with  the  pivoviatons  of  the  stat- 
ute, requiring  that  "where  the  property  at- 
tached Is  real  property,  the  officer  shall 
leave  with  the  occupant  thereof,  or,  if  there 
be  no  occupant,  in  a  conspicuous  plirce  there- 
on, a  copy  of  the  order,"  although  such  occu- 
pant be  not  the  owner  or  lessee  of  such 
pranlses.  Wegtervclt  v.  Hagge.  Gl  Neb.  64? 
(85  N.  W.  852;  54  L.  R.  A,  333). 

Care  and  custody  of  property. 

169.  (1896.)  It  U  the  duty  of  an  officer 
who  seizes  personal  property  on  a  writ  of 


attachment  to  take  such  property  into  his 
actual  possession,  and  to  keep  It  under  his 
control  and  have  It  Lorth:;om!ng  to  answer 
the  Judgment  of  the  court;  and  for  a 
neglect  of  this  duty  such  officer  and  his 
sureties  are  liable  to  the  party  In.Mired 
thereby.  Deertng  A  Co.  v.  Wiaherd,  46  Neb. 
720  (65  N.  W.  788). 

Inventory  and  appraisement. 

170.  (189S.)  Where,  upon  the  filing  of 
Inventory  and  affidavit,  the  officer  refuses 
to  call  appraisers,  a  writ  of  mandamus  wi!l 
issue  to  compel  him  to  perform  that  duty; 
and,  pending  the  application  for  the  writ, 
the  attachment  creditor  may  Intervene  and 
join  with  the  officer  In  resisting  the  appli- 
cation. First  Nat.  Bank  of  Xeligh  V.  Lan- 
caster, 64  Neb.  467  (74  N.  W.  8581. 

171.  (1898.)  It  is  the  duty  of  an  officer 
who  has  seized  under  an  order  of  attach- 
ment property  claimed  to  be  exempt  under 
section  521  of  the  code  of  civil  procedure 
to  cause  such  property  to  be  appraised  when 
the  attachment  defendant,  being  a  resident 
of  the  state,  the  head  of  a  family,  and  with- 
out any  homestead  exemption,  flies  with  such 
officer,  or  in  the  court  from  which  the  writ 
issued,  the  proper  Inventory  and  affidavit. 
First  Nat.  Bank  of  Xeligh  v.  Lancaster,  54 
Neb.  467  (74  N.  W.  858). 

Lieu. 

Effect  on  Hen  of  mortgagees  by  attach- 
ment, see  Chattel  Mortgages,  {{ 120-124. 
Liens  in  garnishment,  see  Garnishment, 

H  50-80. 


Creation  and  existence. 


172.  (1881.)  A  Hen  of  attachmeut  on 
real  estate  takes  effect  fiom  tbe  date  of  the 
levy,  and  hence  a  conveyance  made  there- 
after by  the  owner  Is  not  a  cloud  upon  (he 
attachment  creditor's  title.  Therefore  a 
suit  to  remove  such  alleged  cloud  will  not 
lie.  WHght  V.  Smith,  11  Neb.  341  (7  N.  W. 
537). 

173.  (1886.)  Where  an  attachment  Is 
levied  upon  real  estate  belonging  to  a  non- 
resident debtor,  or  which  It  Is  claimed  is 
owned  by  him.  whether  held  In  his  own 
name  or  not,  the  attaching  creditor  acquires 
a  lien,  upon  the  Interest  of  the  debtor.  If 
any,  In  the  land,  which  he  may  enforce 
after  judgment  by  an  action  in  the  nature 
of  a  creditor's  bill.  Kimt>ro  v.  Clark.  17 
Neb.  403  (22  N.  W.  788), 

174.  (1891.)  Where  an  attachment  is 
levied  upon  real  estate  belonging  to  tbe 
debtor,  whether  held  In  his  own  name  or 
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not.  the  attaching  creditor  acquires  a  Hen 
on  the  Interest  of  the  debtor  In  the  land, 
which  ho  may  enforce  after  he  recovers 
Judgment.  In  such  case  it  Is  unnecessary  to 
issue  an  execution  before  bringing  the  ac- 
tion. First  Nat.  Bank  of  Columbus  v.  HoU 
lerin,  31  Neb.  658  (49  N.  W.  392). 

175.  (1901.)  Where  an  attachment  Is 
levied  on  real  estate  fraudulently  alienated 
by  the  attachment  debtor  and  grantor,  for 
the  purpose  of  hindering,  delaying  and  de- 
frauding creditors,  even  though  the  legal 
title  of  record  la  In  another,  the  attachment 
creditor  acquires  thereby  a  lien  upon  the 
Interest  of  the  debtor  In  the  land  attached, 
which  he  may  enforce  by  appropriate  pro- 
ceedings after  recovery  of  judgment  West- 
ervelt  v.  Eagge,  61  Neb.  647  (85  N.  W.  852; 
54  L.  R.  A.  838). 

176.  (1901.)  Where  real  estate  Is  at- 
tached by  a  creditor  of  a  fraudulent  grantee, 
to  whom  the  legal  title  has  been  conveyed 
In  fraud  of  the  rights  of  the  creditors  of  the 
fraudulent  grantor,  and  who  has  no  actual 
Interests  therein,  and  who  restores  and  re- 
conveys  the  real  estate  to  the  fraudulent 
grantor,  who  Toluntarlly  Incumbers  the 
same  for  the  benefit  of  his  creditors,  such 
attachment  creditor  thereby  acquires  no 
valid  lien  on  the  property  as  against  such 
creditors  of  the  grantor  under  their  liens 
thus  acquired.  Westervelt  v.  Sagge,  61 
Neb.  647  (85  N.  W.  853;  64  L.  R.  A.  333). 

177.  (1901 . )  Where  an  attachment  is 
levied  on  real  estate  fraudulently  alienated 
by  the  attachment  debtor  and  grantor,  for 
the  purpose  of  hindering,  delaying  and  de- 
frauding creditors,  even  though  the  legal 
title  of  record  is  In  another,  the  attachment 
creditor  acquires  thereby  a  lien  upon  the 
interest  of  the  debtor  In  the  land  attached, 
which  he  may  enforce  by  appropriate  pro- 
ceedings after  recovery  of  judgment.  Coul- 
son  V.  Ooltaman,  1  Unof.  502  (96  N.  W. 
349). 

178.  (1901.)  Where  an  attachment  pro- 
ceeding is  instituted  against  a  defendant, 

who  is  a  resident  of  this  stato,  In  a  county 
In  which  such  defendant  does  not  reside 
and  cannot  bo  found,  and  makes  no  appear- 
ance, a  levy  on  a  judgment  rendered  on  such 
proceeding  is  not  a  valid  lien  on  the  prop- 
erty of  the  defendant  in  the  county  in 
which  such  Judgment  was  rendered, 
son  V.  City  of  Beatrice,  2  Unof.  47  (96  N. 
W.  288). 

179.  (1904.)  A  creditor  by  the  levy  of 
attachment  upon  land  acquires  a  specific 


lien  sufficient  to  support  a  suit  In  the  na- 
ture of  a  creditor's  bill  to  remove  obstruc- 
tions from  the  title  calculated  to  make  a 
sale  unprofitable,  and  in  such  case  the  issu- 
ance of  an  execution  and  return  nulla  bona 
is  not  a  preliminary  prer^ulsite.  Coulson 
V.  Baltaman,  71  Neb.  495  (98  N.  W.  1055). 

ISO.  (1905.)  The  creditor,  if  he  chooses, 
may,  before  reducing  his  claim  to  judgment, 
commence  an  action  aided  by  attachment 
and  seize  the  estate  fraudulently  conveyed 
by  his  debtor,  and  after  judgment  in  the 
attachment  suit  he  may  enforce  his  Hen  by 
an  action  in  the  nature  of  a  creditor's  bill. 
This  course  may  be  pursued,  whether  the 
debtor  is  a  resident  of  the  state  or  a  non- 
resident. Atn*wor(ft  v.  Roubal,  74  Neb.  723 
(105  N.  W.  248). 

181.  (1906.)  Where  an  attachment  Is 
issued  and  levy  made  upon  real  estate  be- 
longing to  the  debtor,  whether  held  in  his 
own  name  or  not,  the  creditor  acquires  a 
lien  upon  the  Interest  of  the  debtor  fai  the 
land,  which  he  may  enforce  after  the  recov- 
ery of  the  judgment,  and  the  fact  that  the 
party  holding  the  legal  title  to  the  land  is 
a  non-resident  of  the  state  Is  Immaterial 
Kneeland  v.  Weigley,  76  Neb.  276  (107  N. 
W.  574). 

 Interests  affected. 

182.  (1883.)  Where  an  attachment  is 
levied  upon  real  estate  belonging  to  the 
debtor,  whether  held  in  his  own  name  or 
not,  the  attaching  creditor  acquires  a  lien 
upon  the  interest  of  the  debtor  in  the  land 
which  he  may  enforce  after  he  recovers 
judgment,  Keene  v.  SaUenbach,  15  Neb. 
200  (18  N.  W.  75). 

183.  (1890.)  Whore  a  sherilt  had  levied 
certain  writs  of  attachment  upon  goods  of 
a  debtor,  which  It  was  claimed  had  been 
transferred  to  a  fraudulent  vendee,  his  in- 
terest In  the  goods  within  the  value  of  the 
property  levied  on  would  be  the  amount  due 
upon  the  writs  with  legal  coats.  Armstrong 
V.  Lynch,  29  Neb.  87  (45  N.  W.  274). 

184.  (1897.)  A  creditor  who  attaches 
a  chose  in  action  acquires  only  a  lien  upon 
the  interest  which  the  defendant  in  the 
attachment  suit  hal  therein  at  the  time  the 
chose  in  action  was  seized.  Hartford  lAfe  <t 
Annuity  Ins.  Co.  v.  Cummings,  50  Neb.  236 
(69  N.  W.  782). 

185.  (1899.)  An  attachment  or  jiiflg- 
ment  lien  on  land  binds  only  the  ac'uat  in- 
terest of  the  attachment  or  Juttgment 
debtor.   Chicago,  B.  <£  Q.  R.  Co.  v.  First 
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.Vol.  Bank  of  Omaha,  58  Neb.  548  (78  N.  W. 

ISO.  (1889.)  The  Hen  attaches  only  to 
defendaot's  actual  Interest  fo  the  property. 
Barneg  v.  Cox,  58  Neb.  675  (79  N.  W.  650). 

187  (1903.)  When  an  attachment  is 
rightfully  Issued  and  levied  upon  property 
of  the  dereDflant,  it  creates  a  Hen  In  favor 
of  the  plaiotilt  for  the  amount  of  his  claim 
end  for  all  coats,  whether  Incident  to  the 
ccilon  or  resulting  from  the  special  pro- 
■eedln?.  Rhodes  v.  BamueU,  67  Neb.  1  (93 
\.  W.  148). 

 Bights  acquired. 

188.  (1901.)  An  attachment  lien  on 
land,  the  legal  title  to  which  is  In  the  at- 
tachment debtor,  is  subject  to  every  equity 
which  exists  against  the  debtor  at  the  time 
of  the  levy  of  the  attachment  and  equity 
will  limit  the  Hen  to  the  actual  interest  of 
the  attachment  debtor  in  such  land.  Wett- 
erreH  v,  Hagge,  61  Neb.  647  (8C  N.  W. 
852:  54  L-  R.  A.  333). 

189.  (1901.)  Where,  pending  litigation, 
after  the  levy  of  an  attachment  on  real 
estate,  a  lien  has  been  acquired  by  another 
on  the  same  property,  the  person  in  whose 
favor  the  lien  is  created  is  charged  with 
notice  and  takes  subject  to  the  rights  of  the 
plaintiff  In  the  action  wherein  the  attach- 
ment  was  levied  and  final  Judgment  ren- 
dered. Westervelt  v.  Hagge,  61  Neb.  647  (86 
N.  W.  852;  64  U  R.  A.  333). 

190.  (1901.)  Where,  after  attachment 
proceedings  on  land  fraudulently  alienated, 
the  real  estate  is  reconveyed  and  restored 
to  the  fraudulent  grantor,  the  lien  of  the 
attachment  becomes  thereby  effective  and 
enforceable,  the  same  as  though  the  convey- 
ance In  the  first  instance  had  not  been 
made.  Wegtervelt  v.  Bagge,  61  Neb.  647  (85 
N.  W.  862:  54  L.  R.  A.  333). 

191.  (1904.)  Where  a  creditor  has  ac- 
quired a  specific  lien  by  the  levy  of  an  at- 
tachment, he  is  entitled  to  maintain  a 
rreditor's  bill .  to  remove  obstructions  to  a 

sale  of  the  premises,  without  reference  to 
whether  the  Judgment  at  law  has.  durtng 
the  pendency  of  such  creditor's  suU,  become 
dormant.  Coulaon  v.  Saltaman,  71  Neb.  496 
(98  N.  W.  1055). 

~— JForf  dtim   and  termination. 

192.  (1894.)  The  Uen  acquired  by  the 
levy  of  an  attachment  upon  the  property  of 
an  insolvent  bank  Is  not  vacated  by  the 
subsequent  appointment  of  a  receiver  for 


■uch  bank.  Arnold  v.  Weimer,  40  Neb.  21G 
(58  N.  W.  709). 

193.  (1901.)  Evidence  examined,  and 
found  not  to  sustain  the  finding  of  the  trial 
court  that  tlie  Grand  Island  Banking  Com- 
pany lost  its  attachment  lien  by  ]ache<i  in 
falling  to  prosecute  its  suit.  Weatcrveit  v. 
Baker,  1  Vnot  635  (95  N.  W.  793). 

194.  (1901.)  Where  an  attachment  was 
levied  on  land  on  December  2,  1895,  and  dur- 
ing that  time  another  creditor  obtained  a 
Judgment  and  mortgage  security  on  the 
land,  the  attaching  creditor  is  not  guilty 
of  such  laches  as  will  defeat  his  attachment 
Hen.  Westervelt  v.  Hagge.  61  Neb.  647  (85 
N.  W.  852;  54  L.  R.  A.  333). 

195.  (1904.)  The  Hen  acquired  by  at- 
tachment or  garnishment  is  not  lost  by 
taking  a  general  money  Judgment  against 
the  defendant  without  an  order  for  the  sale 
of  the  attached  property,  where  the  creditor 
has  used  due  diligence  in  the  prosecution  of 
a  creditor's  bill.  Coulson  v.  Saltsman.  71 
Neb.  496  (98  N.  W.  1066). 

 Continuation  on  appoaL 

196.  (1894.)  Where  an  order  is  made 
discharging  an  attachment  the  filing  of  a 
petition  in  error  and  the  filing  and  approval 
of  a  supersedeas  bond  within  the  time 
fixed  by  the  court,  not  to  exceed  twenty 
days,  operate  to  continue  the  lien  of  the 
attachment  in  force  pending  error  proceed- 
ings. The  Issuance  of  a  summons  in  error 
within  that  time  Is  not  necessary  for  that 
purpose.  McDonald  v.  Bowman,  40  Neb.  269 
(58  N.  W.  704). 

197.  (1903.)  An  error  proceeding  from 
an  order  of  a  jutice  of  the  peace  discharg- 
ing an  attachment  preserves  and  continues 
the  lien  of  the  attachment  and  brings  the 
ruling  of  the  justice  before  the  district  court 
for  review.  Rhodeg  v.  SamueU,  67  Neb.  1 
(93  N.  W.  148). 

 Hvrfset  with  Judgment. 

198.  (1906.)  In  an  action  aided  by  at- 
tachment, upon  the  entry  of  judgment  the 
attachment  lien  Is  merged  In  that  of  the 
judgment,  and  thereafter  the  Hen  is  a  mere 
Incident  to  the  judgment  and  ceases  to  exist 
when  the  Judgment  becomes  dormant. 
Harvej/  v.  Godding,  77  Neb-  289  (109  N.  W. 
220). 

Priorities  between  attachment!. 

199.  (1877.)  A  subsequent  attaching 
creditor  Is  entitled  to  no  advantage  over  the 
first  creditx)r.  (or  the  reason  that  the  afll- 
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ant's  name  Is  omitted  from  the  body  of  the 
affidavit   Budolf  v.  McDonald,  6  Neb.  16S. 

200.  (1878.)  The  attachment  of  a  note 
and  mortgage  debt  Is  in  effect  a  seizure  of 
ihe  same,  and  In  law  is  regarded  as  an  as- 
slsnment  to  the  attaching  creditor  of  euch 
note  and  mortgage,  and  gives  such  creditor 
the  same  right  to  enforce  the  payment  of 
the  money  from  the  garnishee  as  the  debtor 
himself  previously  had.  Campbell  v.  2fe»- 
bitt,  7  Neb.  300. 

201.  (1882.)  In  a  contest  between  at- 
taching creditors  the  attachment  first  levied 
is  entitled  to  priority.  Moore  v.  FedauM,  18 
Neb.  379  (14  N.  W.  170). 

202.  (1888.)  Where  a  sherifE  levies  an 
order  of  attachment  In  his  possession  npon 
personal  property,  other  orders  may  be 
levied  upon  the  same  property,  subjijct  to  the 
prior  levy,  so  long  as  he  retains  possession 
of  and  dominion  ovet  the  property  so  levied 
upon.  And,  if  the  levy  is  not  wrongful,  a 
lien  will  be  created  to  the  extent  of  the 
amount  represented  by  the  attachments  In 
his  hands.  But  If  after  such  levy  the  prop- 
erty is  taken  from  his  possession  In  an  ac- 
tion of  replevin  he  receives  other  orders  of 
attachment,  no  lien  will  be  created  upon 
the  property  thereby.  Merrill  v.  Wedge- 
wood,  25  Neb.  283  (41  N.  W.  149). 

203.  (1891.)  An  amended  petition  after^ 
wards  filed,  which  alleges  a  liability  of  the 
defendant  to  the  plaintiff,  will  not  take 
precedence  of  liens  of  other  creditors  which 
have  attached  since  filing  the  original  peti- 
tion. Bauer  v.  Deane,  33  Neb.  487  (60  N. 
W.  431). 

204.  (1893.)  A  determlnaUon  of  priori- 
ties under  section  946  of  the  code  consti- 
tutes an  adjudication  which  cannot  be  col- 
lateraly  attacked.  State,  ex  ret.  Austrain  d 
eo.,  V.  Duncan.  37  Neb.  631  (56  N.  W.  214). 

205.  (1893.)  Under  section  946  of  the 
code,  where  several  attachments  are  levied 
upon  the  same  property,  or  the  same  per- 
sons are  made  garnishees  In  several  cases, 
the  justice  issuing  the  order  first  served 
may,  upon  motion  of  any  of  the  plaintiffs, 
determine  the  amounts  and  priorities  of  the 
several  attachments;  and  he  has  authority 
to  do  this  as  well  when  the  validity  of  some 
of  the  attacbmc&its  or  garnishments  Is  dis- 
puted as  when  their  validity  is  unques- 
tioned. State,  ex  rel.  Austrain  Co.,  v. 
Duncan,  37  Neb.  631  (56  N.  W.  21't). 

206.  (1896.)  The  Institution  of  an  ac- 
tion before  the  claim  Is  due,  and  the  issuing 
and  levying  of  an  attachment  without  ob- 


taining nn  order  therefor  from  a  court  or 
judge  authorized  to  issue  the  same,  is  a 
substantial  defect  of  which  Junior  attach- 
ing creditors  may  take  advantage.  Deere. 
Welti  d  Co.  V.  EoQle  Mfg.  Co.,  49  Neb.  885 
(68  N.  W.  504). 

207.  (1903.)  Error  was  proscuted  from 
only  one  of  several  orders  sustaining  suc- 
cessive attachments  and  the  order  reversed 
and  the  final  judgment  affirmed.  Pending 
a  review  the  property  attached  was  sold  to 
the  first  attaching  creditor  under  an  order 
of  sale  Issued  on  the  Judgment  of  such 
party,  rendered  in  the  attachment  suit,  and 
the  proceeds  applied  on  that  judgmen:,  the 
other  Judgments  remaining  wholly  unsitls- 
fied.  Held,  That  an  action  for  restitution 
would  not  He  against  the  first  in  fovor  of 
the  subsequent  attaching  creditors,  hut  that 
an  action  for  money  had  and  received  could 
be  maintained  to  which  the  defendant 
might  interpose  a  counterclaim  or  set-off. 
First  Hat.  Bank  of  Pawnee  City  v.  Avery 
Planter  Co.,  69  Neb.  329  (95  N.  W.  622. 
Ill  Am.  St.  Rep.  541). 

208.  (1903.)  Where  error  was  prosecuted 
from  only  the  first  of  several  orders  sus- 
taining successive  attachments,  aud  the 
order  reversed,  but  the  final  judgment 
affirmed,  and  pending  review,  the  property 
was  sold  to  the  first  attaching  creditor 
under  the  final  judgment,  the  statute  of 
limitation  did  not  begin  to  run  agalnsi.  an 
action  by  the  subsequent  attaching  creditors 
for  money  received,  until  the  firs!  attach- 
ment was  dissolved.  First  Nat.  Bank  of 
Paicnee  City  v.  Avery  Planter  Co.,  69  Neb. 
329  (95  N.  W.  622;  111  Am.  SL  Rep.  541). 

Priorities  between  attachments  and  other 
liens  or  claims. 

209.  (1871.)  Under  the  attachment  law 
enacted  in  1857,  a  bona  fide  purchaser  of 
lands  for  value  will  take  the  same,  free  of 
the  lien  ot  an  attachment,  which  has  been 
levied  thereon,  unless  an  abstract  of  such 
attachment  be  entered  in  the  register's  offlcv 
of  the  county.  Adams  v.  Boulware.  1  Neb. 
470. 

210.  (1880.)  A  prior  unrecorded  deed, 
passing  title  to  tLe  purchaser  in  good  faith, 
takes  precedence  of  an  attachment.  If  re- 
corded before  a  deed  based  upon  the  attach- 
ment. Harral  v.  Oray,  10  Neb.  186  (4  N. 
W.  1040). 

211.  (1885.)  Where  property  is  deliv- 
ered to  a  deputy  sheriff  under  an  assignment 
for  creditor,  when  such  officer  camn  to  levy 
an  attachment  thereon,  and  he  accepted  the 
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trust  and  delivered  the  same  to  the  sheriff, 
aDd  an  assignee  Is  chosen  by  the  creditors, 
the  assignee.  In  an  action  of  replevin,  is  en- 
titled to  possessidQ  of  the  property  as 
against  attachment  levied  ttiree  days  after 
the  delivery  to  the  aherlfl.  Wella  v.  Lamb, 
18  Neb.  362  (24  N.  W.  682). 

212.  (1895.)  The  levy  of  a  writ  of  at- 
[achment  creates  a  priority  over  rights  re- 
served or  created  by  conditions  rontained 
in  unrecorded  notes  given  by  the  attachment 
debtor  for  the  purchase  price  of  the  personal 
property  levied  upon.  New  Home  Sewing 
Machine  Co.  v.  Beak,  44  Neb.  816  (62  N  W. 
1092). 

213.  (1895.)  The  Hen  of  an  attachment 
levied  after  the  tax  list  was  delivered  to  the 
tnanty  treasurer  is  inferior  to  the  Hen  of 
the  taxes.  Regnoldt  v.  lidltillan,  43  Neb. 
183  (61  N.  W.  699). 

214.  (1900.)  Where  an  order  for  pay- 
ment of  money  is  not  immediately  effective- 
if  the  fund  against  which  it  is  directed  is 
Mized  by  attachment  or  garnishee  pVocess, 
tlie  ri^tB  of  the  attaching  or  garnlsheelng 
(TedHor  are  superior  to  those  of  the  person 
holding  such  order.  Nebraska  Moline  Plow 
Co.  V.  Futhrinff,  60  Neb.  316  (83  N.  W.  69). 

216.  (1901.)  Where,  by  a  valid  attach- 
fflent,  a  creditor  acquires  a  Hen  upon  the 
property  of  his  debtor  prior  to  other  cred- 
itors, such  priority  Is  presumed  to  continue 
until  It  is  made  affirmatively  to  appear  that 
tiis  priority  has  been  lost  through  laches  or 
otherwise.  Westervelt  v.  Baker,  1  Unof. 
63S  (95  N.  W.  793). 

216.  (1904.)  Where  a  mortgagee  claims 
a  Hen  on  real  estate  through  a  deed  filed 
for  record  subsequent  to  the  levy  of  an 
order  of  attachment  qu  the  same  land  as 
the  property  of  the  grantor  in  such  deed, 
the  order  of  attachment  and  tae  return  of 
the  sheriff  showing  the  levy  being  duly  re- 
corded in  the  office  of  the  recorder  ot  deeds 
before  the  recording  of  such  deed,  the  mort- 
gagee takes  with  notice  of  the  rights  of  the 
attachment  creditor  and  subject  to  such 
infirmities  as  inhere  in  the  title  of  the 
mortgagor.  Naudain  v.  FuUenwider,  73 
Neb.  221  (100  N.  W.  296). 

217.  (1904.)  A  prior  unrecorded  deed 
passing  title  to  real  estate.  If  made  In  good 
faith  and  for  a  valuable  cousideration,  will 
take  preeedesee  of  an  attachment  or  Judg- 
ment, if  such  deed  be  recorded  before  the 
deed  based  «pon  such  attachment  or  Judg- 
ment. ymtdaiH  V.  FHlIenwMer,  72  Neh.  221 
(100  N.  W.  296). 


Beleaso  of  exempt  property  by  sheriff. 

218.  (1882.)  Exempt  property  held  by 
a  constable  under  an  order  of  attachment, 
issued  by  a  Justice  of  the  peace,  cannot  be 
released  under  sections  622  and  623  of  the 
code,  but  may  be  by  order  of  the  Justice. 
State,  ex  rel.  Tucker,  v.  Sanford.  12  Neb. 
425  (11  N.  W.  868).  tOvetruIed.]  21  Neb. 
541;  26  Neb.  240;  27  Neb.  501;  31  Neb.  462; 
56  Neb.  422.] 

219.  (1898.)  No  statute  exists  requiring 
or  authorizing  the  officer  to  have  exempt 
properiy  appnisled  before  releasing  it  to 
the  debtor.  Johnson  v.  Bartek,  56  Neb.  422 
(76  N.  W.  878). 

Dellvny  bonds,  effect  and  liability. 
 In  greneral. 

Liability  and  sufficiency  of  general  attach- 
ment bond,  see  post,  H  413-443. 

220.  (1896.)  The  mere  facts  that  the 
clerk  of  the  district  court,  without  author 
Ity,  approved  a  delivery  bond  and  directed 
the  sheriff  to  release  the  attached  property, 
in  the  absence  of  evidence  of  fraud  or  deceit 
practiced  by  the  clerk,  were  not  alone  suffi- 
cient to  render  him  liable  to  the  plaintiffs 
in  attachment  for  the  loss  sustained  by  rea- 
son of  the  clerk's  approval  of  the  bond  and 
the  release  of  the  property  by  the  sheriff 
in  obedience  to  the  order  of  the  clerk. 
Dewey  &  Stone  v.  Eavanaugh,  45  Neb.  233 
(63  N.  W.  396). 

.221.  (1896.)  A  stranger  to  an  attach- 
ment suit  who  executes  a  r^Iellvery  bond 
under  section  206  of  the  code  Is  bound  to 
deliver  the  property  attached  In  his  hands. 

or  its  appraised  value  in  money  to  answer 
the  Judgment  in  the  case.  Cooper  v.  Davis 
Mill  Co.,  48  Neb.  420    (67  N.  W.  178). 


Bond. 


222.  (1894.)  The  sureties  on  a  redeliv- 
ery bond  are  not  bound  thereby  until  the 
hond  has  been  accepted  and  approved  by  the 
officer  who  levied  the  writ.  The  approval 
need  not  be  Indorsed  on  the  bond.  Cortel- 
you  V.  Maben,  40  Neb.  612  (59  N.  W.  94). 

223.  (1894.)  Where  the  officer  receiving 
a  forthcoming  bond  in  attachment  notifies 
ine  defendant  that  he  rejects  the  bond  on 
account  of  Insufficiency  of  the  sureties 
thereon,  and  It  does  not  appear  that  the  at- 
tached property  was  ever  surrendered  to  the . 
defendant,  the  sureties  are  not  liable  in  an 
action  on  such  bond.  Cortelyou  v.  Maben, 
40  Neb.  612  (59  N.  W.  94). 

224.  (1894.)  Where  a  redelivery  bond 
Is  rejected,  the  sureties  are  not  estopped 
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from  asserting  that  their  principal  never 
recelwd  the  attached  property  from  the 
officer.  Cortel^ou  v.  Mahen,  40  Neb.  612 
(59  N.  W.  94). 

226.  (1895.)  A  delfTery  bond  executed 
In  pursuance  of  code  of  civil  procedure,  sec- 
tion 206,  can  be  approved  only  by  the  officer 
holding  the  writ  of  attachment.  Dewey  d 
Stone  V.  Kavanaugh,  45  Neb.  233  (63  N.  W. 
396). 

226.  (189C.)  Section  206  of  the  code  of 
dvU  procedure  provides  that  an  officer  who 
has  levied  a  writ  of  attachment  shall  de- 
liver the  attached  property  to  the  person 
In  whose  posession  it  was  found,  upon  his 
execution,  with  sureties,  of  an  undertaking 
that  the  parties  to  the  same  are  bound  in 
double  thft  appraised  value  thereof,  that 
the  property  or  Its  appraised  value  In 
money  shall  be  forthcoming  to  answer  the 
Judgment  of  the  court  In  the  action.  A 
stranger  to  the  attachment  suit  In  whose 
possession  the  attached  property  is  found, 
and  who  has  given  such  an  undertaking,  can- 
not, after  judgment  and  order  of  sale  in  the 
attachment  case,  be  heard  to  assert.  In  an 
action  upon  the  undertaking,  that  he  himself 
and  not  the  attachment  defendant  was  tho 
owner  of  the  property.  Cooper  v.  Davis 
Mill  Co.,  48  Neb.  420  v«7  N.  W.  178). 

——Effect  on  attachment. 

227.  (1879.)  The  giving  of  a  delivery 
undertaking,  as  provided  In  section  206  of 
the  code  of  civil  procedure,  neither  has  the 
effect  of  dissolving  the  attachment  nor  of 
preventing  the  defendant  from  afterwards 
moving  Its  dissolution  as  to  the  whole  or 
a  part  of  the  property  attached.  Bilton  v. 
Rosa,  9  Neb.  406  (2  N.  W.  862). 

228.  (1895.)  A  delivery  bond  executed 
in  pursuance  of  section  206  of  the  code  does 
not  discharge  the  attachment  Dewey  <£ 
Stone  V.  Kavanauffh,  46  Neb.  233  (63  N.  W. 

396). 

Sale  of  property. 

■  Mode  and  conduct. 

229.  (1880.)  When  an  order  of  sale,  reg- 
ular on  Its  face  and  issued  by  a  court  of 
competent  jurisdiction.  Is  placed  In  the 
hands  of  an  officer,  he  Is  not  required  to 
examine  Into  the  proofs  upon  which  the 
judgment  was  rendered  to  ascertain  the 
existence  of  any  fact  pawed  upon  by  the 
court.  Zunkle  v.  Cunninoham,  10  Neb.  162 
(4  N.  W.  951). 

230.  (1883.)  The  sale  of  land  taken  In 
attachment  under  an  order  of  court  Is  gov- 


erned by  the  same  restrictions  and  regula- 
tions as  are  provided  Cor  sales  of  laiids 
under  execution.  Helmer  v.  Rehm,  14  Neb. 
219  (15  N.  W.  344). 


■  Preventing^  and  Tacatlng. 


231.  (1883.)  An  error  in  the  descrip- 
tion of  the  lan-d  in  the  published  notice  will 
justify  the  vacation  of  the  sale.  Helmer  t. 
Renm,  14  Neb.  219  (15  N.  W.  344). 

232.  (1883.)  A  defendant  In  an  attach- 
ment suit  cannot  have  the  aid  of  equity  to 
prevent  a  sale  of  the  attached  property 
under  an  order  of  the  court,  on  a  grousd 
that  would  have  been  equally  available  to 
him  in  that  suit  AaMon  v.  Jones,  14  Neb. 
426  (16  N.  W.  434). 

233.  (1885.)  Where  the  county  court 
issued  an  order  of  sale  for  the  sale  of  at- 
tached property,  after  judgment,  and  it  is 
alleged  that  the  court  erred  In  doing  so, 
the  judgment  containing  no  order  appro- 
priating the  attached  property  to  its  pay- 
ment, the  proper  proctlce  would  be  to  move 
the  county  court  for  a  return  and  vacation 
of  the  order  of  sale.  Cozine  v.  Hatch,  17 
Neb.  694  (24  N.  W.  389). 

234.  (1888.)  Where  several  attachments 
have  Issued  against  a  debtor,  and  notices  of 
garnishment  served  upon  a  garnishee,  other 
judgment  creditors  will  be  enjoined  from 
selling  the  property  under  execution  until 
the  determination  of  the  priority  of  the 
several  .claims.  Horthficld  Knife  Co.  v. 
ShapHcgh,  24  Neb.  68S  (39  N.  W.  788;  8  Am. 
St.  Rep.  395). 

■    Title  and  right  acquired  by  pur- 
chaser. 

235.  (1881.)  The  sale  of  lands  under 
attachment  divests  the  attachment  defend- 
ant of  title  to  the  property,  and  Is  notice  to 
third  person  of  the  pendency  of  the  action. 
Day  V.  Thompson,  11  Neb.  123  (7  N.  W 
633). 

236.  (1885.)  A  purchaser,  In  good  ftilth. 
of  real  estate  under  an  order  of  sale  Issued 
In  attachment  proceedings  will  be  held  to 

have  acquired  the  title  of  the  judgment 
debtor  even  though  the  judgment  may  be 
opened  and  the  defendant  permitted  to 
to  make  his  defense  under  the  provisions  of 
section  82  of  the  elrll  code.  Warren  v. 
Dicfc,  17  Neb.  241  (22  N.  W.  462). 

237.  (1896.)  A  prior  unrecorded  deed, 
passing  the  legal  title,  made  in  good  faitb 
for  a  valuable  consideration,  will  lake  pre- 
cedence of  a  title  based  on  a  judicial  sale, 
made  under  an  attachment  or  execution,  If 
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sack  deed  be  recorded  before  the  evidence 
of  the  title  based  on  the  Judicial  sale  la 
recorded.  Shedi-ley  v.  Keens,  48  Neb.  57 
(66  N.  W.  lOlOJ. 

238.  (1898.)  Under  a  sale  of  a  non- 
lesldent's  realty  seized  on  attachment,  the 
purchaser  acquires,  a  title  not  subject  to 
collateral  attack,  though  the  publication  of 
notice  preceding  the  judgment  might  have 
been  held  defective  if  it  had  been  property 
assailed.  Brown  v.  Bose,  55  Neb.  200  (75  N. 
W.  536  ;  70  Am.  St.  Rep.  379). 

239.  (1905.)  Ont  claiming  title  to  per^ 
sonal  property  through  a  sale  under  attach- 
ment proceedings  in  a  justice's  court  must 
ehow  legal  notice  to  the  defendants  of  the 
pendency  of  the  action  and  that  the  prop- 
erly claimed  was  attached  therein.  Bec»- 
mth  V.  JHerks  Lumber  Co.,  75  Neb.  349. 
(106  N.  W.  442). 

 Confirmation  of  sale. 

240.  (18S1.)  When  real  estate  ia  at- 
tached on  Uie  ground  that  defendant  has 
disposed  of  it  with  Intent  to  defraud  his 
creditors  a  third  person  who  purchases  the 
property  at  the  execution  sale,  cannot  re- 
sist the  confirmation  of  such  sale  on  the 
ground  that  defendant  had  conveyed  the 
property  prior  to  the  levy,  since  that  was  a 
matter  of  record  in  the  cause  at  the  time 
he  made  the  purchase.  BacMe  v.  Webb,  11 
Neb.  423  (9  N.  W.  473). 

 Disposition  of  proceeds. 

241.  (1893.)  A  sheriff  in  possession  of 
a  stock  of  goods,  pending  their  sale  for  the 
EstlBfaction  of  certain  attachments  in  his 
hands,  having  sold  a  part  of  said  goods, 
and  collected  claims  due  the  attachment 
defendant,  paid  the  proceeds  of  such  sales 
and  collections  to  the  purchaser  of  the 
stock,  who  bought  irrespective  of  such 
sales  and  collections.  Held,  In  a  suit  for  an 
accounting  between  the  attachment  defend- 
ant, who  has  paid  all  claims  against  him, 
and  the  recipient  of  such  proceeds  and  col- 
lections, that  said  attachment  defendant  is 
entitled  to  recover  the  amount  of  such  pro- 
ceeds with  interest  from  the  time  they 
vere  received  by  said  purchaser.  McCon- 
veil  V.  Firat  Uat.  Banfe  of  Lincoln.  38  Neb. 
252  (66  N.  W.  1018). 

Costs. 

Compaisation  and  fees  of  levying  officer, 
see  SJterilfa  and  OonatabJet,  ||  14-19. 

242.  (1896.)  An  officer  under  a  writ  of 
attachment  may  lawfully  return  as  costs 
ths  aetnal,  neeaamr*  and  reaaonable  tiharges 


and  expenes  incurred  in  taking,  removing, 
and  preserving  the  attached  property. 
Deering  v.  Wiaherd,  46  Nob.  720  (65  N.  W. 
788). 

VI.   PBOCEEDINaS   TO    SUFFOBT  OB 
ENFOBCE. 
See,  also,  Oamithment. 

Commencement  of  action. 
See,  also.  Actions,  §g  69-75. 

243.  (1896.)  For  the  purpose  of  the  at- 
tachment an  action  is  commenced  when  a 
petition  Is  filed  and  a  summons  Issued  with 
the  bona  ftOe  Intention  that  it  shall  be 
served.  Darnell  v.  Mack,  46  Neb.  740  (65 
N.  W.  805. 

244.  (1891.)  In  this  sUte  an  action  is 
begun  in  the  district  court  by  filing  a  peti- 
tion and  Issuing  a  summons  thereon  which 
Is  served  on  the  defendant,  and  an  attach- 
ment is  ancillary  thereto.  Where,  there- 
fore, the  petition  makes  no  claim  of  liabil- 
ity against  a  defendant,  stating  no  fact  from 
which  such  liability  may  be  inferred,  there 
Is  no  ground  of  attachment  against  him. 
Bauer  v.  Deane,  33  Neb.  487  (50  N.  W.  431). 

245.  (1891.)  An  action  is  considered 
commenced,  so  far  as  the  right  to  issue  a 
writ  of  attachment  is  concerned,  as  soon  as 
the  petition  is  filed  In  the  proper  court,  and 
a  summons  Is  Issued  thereon  with  a  bona 
pde  Intent  that  it  shall  be  served.  Coffman 
V.  Brandhoeffer,  33  Neb.  279  (50  N.  W.  6). 

Notice  of  action. 

246.  (1886.)  It  is  not  necessary  to  give 
a  decrlptlon  of  the  attached  property  In  the 
notice  of  the  pending  of  an  attachment  suit. 
Notice  of  the  action  is  gufflcient.  Warren  v. 
Dick,  17  Neb.  241  (22  N.  W.  462). 

Appearance. 

See,  also,  Appeoronce. 

247.  (1888.)  Defendants  In  attachment 
by  appearing  and  answering  to  the  merits 
of  the  action  waive  the  objection  of  want 
of  service  of  summons  In  the  action.  Reea 
V.  Fletcher,  24  Neb.  435  (39  N.  W.  437). 

^oceaa  and  service. 

Process  In  general,  see  Process. 

248.  (1882.)  Where  an  attachment  is 
levied  upon  the  real  estate,  of  a  uon-resident, 
and  service  of  summons  is  not  made  upon 
blm,  the  court  posessea  no  power  ft  render 
Judgment  against  him  and  order  a  sale  of 
bis  property  to  satisfy  the  same,  imless  pub- 
lication has  been  made  as  required  by  law, 
and  the  notice  should  contain  a  description 
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o[  the  property  attached.  Wet-cott  v. 
Archer,  12  Neb.  345  (11  N.  W.  491,  577). 
lOverruIed.   15  Neb.  312;  46  Neb.  740.] 

249.  (1882.)  No  bummooB  need  be  Issued 
on  a  non-resident  debtor  in  attachment, 
where  he  has  real  estate  here.  Wescott  v. 
Archer,  12  Neb.  345  (11  N.  W.  591,  577). 

250.  (1883.)  Where  the  decrtption  of  at- 
tached property  in  a  notice  by  publication 
includes  the  property  attached,  it  is  not 
void,  although  the  decrlption  be  in  general 
terms.  Grebe  v.  Jonea,  15  Neb.  312  (18  N. 
W.  81). 

251.  (18d6.)  The  ruie  is  well  settled 
that  process  of  garnishment  served  upon  a 
non-resident  of  the  state,  but  temporarily 

within  it,  is  not  effectual  as  an  attachment. 
Wright  V.  Chicago,  B.  <£  Q.  R.  Co.,  19  Neb. 
175  (27  N.  W.  90;  66  Am.  Rep.  747). 

252.  (1892.)  Where  an  action  Is  in- 
stituted by  attachment  against  an  abscond- 
ing debtor  in  the  county  from  which  he 
absconded,  process  may  be  served  upon  him 
In  any  other  county  of  the  state,  and  a 
judgment  rendered  on  such  service  will  be 
valid  unless  he  appears  and  contests  the 
right  to  maintain  the  action  there.  Qandy 
V.  Jollji,  35  Neb.  711  io3  N.  W.  658;  37  Am. 
St.  Rep.  460). 

253.  (1895.)  Jurisdiction  of  the  defend- 
ant cannot  be  acquired  by  service  by  pub- 
lication, in  an  action  for  the  recovery  of 
money,  under  the  third  clause  of  section  77 
of  the  code,  unless  the  defendant  Is  a  non- 
resident of  the  state,  or  a  foreign  corpora- 
tion having  property  in  this  state,  or  debts 
owning  to  him,  which  are  sought  to  be 
taken  by  some  provisional  remedy,  or  to 
be  appropriated  by  Judicial  proceedings. 
Welch  tJ.  Ayera,  43  Neb.  326  (61  N.  W.  635). 

Afadavit  for  publication. 

254.  (1872.)  An  objection  that  a  proper 
affidavit  for  publication  of  notice  of  the 
pendency  of  the  suit,  cannot  be  raised  in  a 
collateral  action  attacking  the  title  acquired 
by  the  attachment  sale.  The  court  obtains 
Jurisdiction  by  the  levy  of  the  attachment, 
and  subsequent  Irregularities  render  the 
Judgment  in  a  proper  proceeding  voidable, 
but  not  void.  Crowell  v.  Johnson,  2  Neb. 
146. 

255.  (1889.)  Where  the  affidavit  for  an 
at'arhment  of  real  estate  and  for  service 
upon  the  defendant  by  publication  shows 
the  essential  facts  to  confer  jurisdiction, 
the  court  will  look  at  both,  and  If  a  defect 
in  the  affidavit  tor  publication  Is  supplied 


In  the  affidavit  for  an  attachment  It  will  be 
sufficient.  Miller  v.  Etatman,  27  Neb.  408 
(43  N.  W.  179). 

256.  (1896.)  In  an  action  In  a  Justice 
court  an  attachment  affidavit  alleging  that 
defendant  absconded  with  intent  to  defraud 
creditors  was  sufficient  to  authorize  con- 
structive service,  where  the  officer  to  whom 
the  summons  was  directed  made  a  return 
that  he  could  not  find  defendant  in  the 
county.  Smith  v.  Johnson,  43  Neb.  754  (62 
N.  W.  217). 

Limitations. 

257.  (1901.)  Where  all  the  parties  are 
non-residents,  the  issuance  of  an  attach- 
ment and  levy  upon  real  estate  wltbln  four 
years  after  a  fraudulent  transfer  will  pre- 
vent the  running  of  the  statute  of  limita- 
tions, If  the  attachment  proceedings  are 
promptly  followed  up  with  a  crediror's  bili. 
CouUon  V.  €hilt»man,  1  Unof.  602  (96  N.  W. 
349). 

Pleadings. 
Variance,  see,  also,  ante,  IS  110,  IIL 

258.  (1876.)  A  petition  headed  "Supreme 
Court  of  the  State  of  New  York,"  and  Bled 
In  a  district  court  of  this  state,  is  not  suffi- 
ciently defective  to  warrant  the  dissolution 
of  an  attachment  issued  in  the  cause.  Liv- 
ingston V.  Coe,  4  Neb.  379. 

269.  (1879.)  Failure  to  attach  a  copy  of 
the  instrument  sued  on.  in  attachment,  cas 
be  taken  advantage  of  only  by  a  motion  re- 
quiring such  copy  to  be  given.  Olmateaa 
V.  Rivers,  9  Neb.  234  (2  N.  W.  366). 

260.  (1894.)  A  creditor  in  suing  on  a 
claim  not  due  and  attaching  the  debtor's 
goods  need  not  set  out  In  his  petition  the 
ground  of  attachment,  but  may  state  It  In 
his  affidavit  Cox  v.  Peoria  Mfg.  Co.,  42 
Neb.  660  (60  N.  W.  933). 

261.  (1897.)  Where  an  attachment  affi- 
davit varies  from  an  amended  petition  In 

the  statement  of  the  specific  kind  of  an  ac- 
count In  suit,  and  the  defendant,  by  answer- 
ing the  amended  petition  and  taking  part 
in  a  trial  of  the  issues  Joined,  has  waived 
the  right  to  further  object  to  the  error,  if 
any,  in  allowing  the  amended  petition  to 
be  filed,  in  which  It  was  claimed  that  a  new 
cause  of  action  was  Introduced,  in  that  in 
the  amended  petition  an  account  different 
in  Its  particular  character  from  that 
pleaded  in  the  original  petition  was  de- 
clared upon,  held,  that  inasmuch  as  a  refer- 
ence to  the  petition  would  disclose  the  pre- 
cise nature  of  the  Mconnt;  and  hence  Ae 
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action  could  be  pleaded  In  bar  of  a  second 
aiiachmeot  on  the  same  account,  the  court 
did  not  err  Jn  oTcrruling  a  motion  to  dis- 
charge the  attachment  on  the  ground,  tn 
substance,  that  it  did  not  state  the  nature 
of  plaintiff's  claim  as  contained  In  the 
amended  petition.  Orotte  v.  yagle,  60  Neb. 
363  (69  N.  W.  973). 

262.  (1902.)  Where  an  order  of  attach- 
ment Issues  in  an  action,  and  prot>erty  is 
levied  upon  thereunder,  and  an  amended 
petitioD  Is  subsequently  filed,  which,  in  ad- 
dillon  to  tbe  cause  of  action  stated  in  the 
original  petition,  sets  forth  another  and 
different  cause  of  action,  and  tbe  first  cause 
of  action  Is  dismissed  before  trial,  the  at- 
tachment is  thereby  dissolved,  and  an  order 
for  the  sale  of  the  attached  property,  in 
atisfaction  of  the  Judgment  rctndered  on 
the  second  cause  of  action,  Is  erroneous. 
HoUcay  v,  American  Exchange  Nat.  Bank, 
«4  Neb.  67  (89  N.  W.  382). 

Judgment. 

(1872.)  In  a  collateral  action,  a 
Judgment  in  attachment  which  recites  a 
finding  of  a  certain  sum  due  the  plaintiff, 
and  runs  against  tbe  property  attached  on 
tbe  provisional  order,  and  directs  its  sale, 
and  does  not  rati  against  the  defendant 
personally,  is  not  void.  CroioeU  v.  Johnson, 
2  Neb.  146. 

264.  ( 1872. )  All  questions  which  may 
be  raised  upon  the  proceedings  of  tbe 
sberlll  In  executing  the  'order  of  sale  are 
concluded  by  the  confirmation,  and  cannot 
be  opened  in  a  collateral  action.  Cfrotoell 
t.  Jokntm,  2  Neb.  146. 

265.  (1877.)  The  true  rule  of  practice 
la,  tbat  where  property  is  seized  under  an 
orderofattachment.and  no  question  of  own- 
enhip  is  raised  nor  any  fraud  or  collusion 
cbaiged,  final  judgment  in  the  action  con- 
dudes  all  inquiry,  by  third  persons,  concern- 
ing tbe  validity  or  regularity  of  the  proceed* 
lags,  no  matter  how  erroneous  they  may 
have  been,  provided  tbe  court  had  Jurisdic- 
tion. Rudolf  V.  McDonald,  6  Neb.  163. 

266.  (1895.)  A  finding  by  a  Justice  of 
tbe  peac^  in  an  attachment  suit,  of  the 
nun  due  plaintur,  an  aasesament  of  plaln- 
tlfi's  recoTeiy,  and  an  order  of  sale  of  the 
attached  property,  is  but  a  judgment  In 
form  against  defendants,  and  where  the 
only  relief  sought  Is  to  subject  the  at- 
tached property  to  the  payment  of  the  debt, 
^  mtAeient  as  an  entry,  both  in  form  and 
In  nibttance,  and  Is  not  void.  Smith  .  v. 
Mrmh,  43  Neb.  754  (62  N.  W.  217). 


267.  (1898.)  An  attachment  based  on  a 
false  affidavit  of  defendant's  non-reslden^e 
is  void.  Cferman  Nat.  Bank  v.  KauUer,  55 
Neb.  103  (75  N.  W.  666;  70  Am.  St.  Rep. 
371). 

268.  (1898.)  Where  plaintiff  in  attach- 
ment seizes  a  resident's  property  as  that  Oi 
a  non-resident  and  sells  it  under  a  judg- 
ment rendered  on  coutructive  service,  de- 
fendant, in  al»ence  of  an  appearance,  may 
attack  such  judgment  in  a  later  suit  by  him 
wherein  the  attachment  plaintiff  Invokes 
such  Judgment  as  a  defense.  German  Nai. 
Bank  v.  Kautter,  55  Neb.  103  (  75  N.  W. 
566;  70  Am.  St.  Rep.  371). 

269.  (1902.)  As  between  plaintiff  who 
bad  attached  the  debtor's  property,  and  the 
debtor's  estate  all  matters  litigated  In  the 
attachment  suit  must  be  deemed  merged  In 
the  judgment  and  order  of  sale  of  the  at- 
tached property.  Pirat  Nat.  Bank  of  Modi- 
son  V.  Tompkins,  3  Unof.  328  (91  N.  W. 
661). 

270.  (1902.)  A  finding  and  judgment 
for  defendant  ipso  facto  discharges  an  at- 
tachment Alpim  V,  Goodman,  3  Unof.  397 
(91  N.  W.  530). 

271.  (1904.)  A  judgment  rendered  wlUi- 
out  substituted  service  on  the  defendant  in 

an  attachment  case  against  a  non-resident, 
whose  property  has  been  seized  In  this 
state,  is  merely  erroneous  and  not  void. 
Jones  V.  Danforth,  71  Neb.  722  (99  N.  W. 
495). 

Effect  of  Judgment  on  subsequent  pur- 
chaser. 

272.  (1899.)  One  who  by  voluntary 
transfer  acquires  rights  in  personal  prop- 
erty after  a  writ  of  attachment  has  been 
levied  thereon  la  bound  hy  an  adjudication 
In  the  attachment  case  of  the  validity  of 
such  attachment.  Nagle  v.  First  Nat.  Bank 
of  Omaha,  57  Neb.  652  (77  N.  W.  1074). 

Deficiency  execution. 

273.  (1889.)  Where  an  action  is  brought 
against  a  non-resident  and  real  estate  at- 
tached, service  by  publication  had,  judgment 
by  default  entered,  and  the  property  sold 
and  the  sale  confirmed,  the  court  loses  juris- 
diction, and  it  cannot  order  an  execution 
against  other  property  for  a  deficiency. 
Gue  V.  Jones,  25  Neb.  634  (41  N.  W.  655); 
Noyce  V.  Jones,  26  Neb.  643  (41  N.  W.  658) ; 
Gilbert  v.  Jones.  26  Neb.  644  (41  N.  W. 
6B8). 
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VII.    QUASHINO,   VACATING,  DISSO- 
LUTION, OB  ABANDONMENT. 

Moving  to  quash  as  appearance  in  case, 

see  Appnarance,  H  39,  40. 

Replevin  of  attachment  property,  see 

ptevin.  fi§  13-17. 

Grounds  for  quashing,  vacating  or  dissolv- 
ing. 

274.  (1877.)  An  objection  that  affiant's 
name  was  omitted  from  the  body  of  the  affi- 
davit, be  having  duly  signed  it  at  the  close, 
is  techuical  merely,  and  no  ground  for  dis- 
solving the  attachment  Rudolf  v.  McDon- 
ald, 6  Neb.  163. 

275.  (1879.)  The  failure  of  the  plaintiff 
to  attach  a  copy  of  tbe  instrument  on  which 
the  action  Is  brought  to  the  petition  is  not 
a  good  ground  for  dissolving  an  attachment. 
Olmittead  v.  Rivera,  9  Neb.  234  (2  N.  W. 
366). 

276.  (1886.)  A  cause  of  action  in  a  pe> 
lition  upon  a  debt  not  fraudulently  con- 
tracted, if  coupled  with  a  cause  of  action 
upon  a  debt  which  was  fraudulently  con- 
tracted, and  an  order  of  attachment  cover- 
ing both  counts  is  issued  upon  an  affidavit 
alleging  that  "said  defendant  fraudulently 
contracted  tbe  debt  and  incurred  the  obli- 
gation for  which  this  suit  is  brought," 
lield,  to  vitiate  such  order  of  attachment 
and  justify  its  discharge.  Mayer  £  Bchur- 
mann  v.  Zingre,  18  Neb.  458  (25  N.  W.  727) ; 
(1889)  Meyer  v.  Evans,  27  Neb.  367  (43  N. 
W.  109). 

277.  278;  (1886.)  Where  It  is  shown  that 
a  debtor  transferred  certain  of  his  property 
to  his  wife  for  a  mere  nominal  considera- 
tion, one  of  such  transfers  being  shown  not 
to  be  fraudulent,  but  the  other  is  unex- 
plained, it  is  error  to  discharge  an  attach- 
ment on  the  ground  that  the  allegation  of 
an  attempt  to  wrongfully  convey  property 
Is  untrue.  Washburn  v.  McOuire,  19  Neb. 
98  (26  N.  W.  709). 

279.  (1893.)  Where  a  plaintiff  brought 
suit,  alleging  as  a  cause  of  action  his  own- 
ership of  certain  notes,  then  past  due,  made 
and  delivered  to  him  by  the  defendant,  and 
at  the  same  time  filed  an  affidavit  for  at- 
tachment In  which  such  notra  were  made 
the  basis  of  such  claim  against  tbe  defend- 
ant, and  caused  tbe  property  of  the  defend- 
ant to  be  seized  under  said  attachment,  and 
It  afterwards  appeared  that  plaintiff  was 
not  the  owner  of  said  notes,  or  any  of  Uiem, 
at  the  time  of  bringing  such  suit  and  in- 


stituting such  attachment  proceeding  and 
seizing  said  property,  held,  that  the  attach- 
ment should  be  dissolved,  although  plaintiff, 
after  the  seizure  of  defeudant's  property, 
became  the  owner  of  said  notes  and  owned 
tbem  at  the  time  of  the  hearing  of  the 
motion  to  discharge  the  attachment.  Far- 
well  Co.  V.  Wright,  38  Neb.  445  (56  N.  W. 
984). 

280.  (1893.)  An  attachment  muBt  stand 
on  plaintiff's  cause  of  action  as  it  existed 
when  the  affidavit  for  an  attachment  was 
filed  and  the  writ  Issued;  and  if  the  plain- 
tiff, at  the  date  of  the  issuing  of  the  at- 
tachment, does  not  own  the  claim  for  which 
he  seizes  the  defendant's  property,  he  can- 
not afterwards,  by  purchasing  such  claim, 
assert  it  by  amendment  or  otherwise  as 
against  the  property  seized  under  the  at- 
tachment and  by  virtue  thereof.  Farwell 
Co.  V.  Wright,  38  Neb.  445  (56  N.  W.  984). 

281.  (1897.)  It  Is  not  ground  for  the 
discharge  of  an  attachment  that  some  por- 
tion of  the  sum  stated  in  the  affidavit  is 
not  due.  Orotte  «.  Nagle,  60  Neb.  363  (69 
N.  W.  973). 

282.  (1897.)  It  is  no  ground  for  dis- 
solving an  attachment  Issued  a^lost  two 

or  more  defendants  that  tbe  property  levied 
on  is  the  Individual  property  of  one  of  them 
alone.  McDonald  v.  Marguardt,  52  Neb.  820 
(73  N.  W.  288). 

283.  (1902:)  An  order  of  attachment  is 
dissolved  by  filing  an  amended  petition 
which  sets  forth  an  additional  and  different 
cause  of  action.  Holicay  v.  American  Ex- 
change Nat.  Bank,  64  Neb.  67  (89  N.  W. 
382). 

284.  (1903.)  Where  a  writ  of  attach- 
ment issues  for  tlie  whole  amount  claimed 
in  several  causes  of  action  included  in  the 
same  petition,  and  afterward,  and  before 
trial,  some  of  such  causes  of  action  are  dis- 
missed by  the  plaintiff,  a  motion  to  dissolve 
the  attachment,  based  on  such  dismissal, 
should  be  sustained.  First  Nat.  Bank  of 
Oreenwood  v.  Van  Doren,  68  Neb.  142  (9S 
N.  W.  1017). 

Persons  entitled  to  move. 

285.  (1886.)  A  mortgagor  of  persorjil 
property  upon  which  an  attachment  issued 
against  him  has  been  levied,  has  the  ri^t, 
under  the  provisions  of  section  235  of  the 
civil  code,  to  resist  the  attachment  by  a 
motion  to  discharge  the  same,  upon  the 
ground  that  the  allegations  of  fraud  upon 
which  tbe  order  of  attachment  was  pro- 
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cured  are  untrue.  Orimes  v.  FarringtoTt, 
19  Neb.  44  (26  N.  W.  618). 

286.  (1896.)  A  debtor  who  had  trans- 
ferred all  his  interest  In  property  subse- 
quently attached,  to  one  who  is  not  a 
party  to  the  att»;hmei:t  suit,  cannot,  fn 
bis  own  name  and  right,  be  permitted,  on 
motioD  for  a  dissolution  o(  the  attachment, 
to  establish  the  validity  ot  his  transfer. 
Kountze  v.  Scott.  49  Neb.  258  (68  N.  W. 
479).  [Overruled.  McCord  v.  Bowen,  61 
Neb.  247.] 

287,  288.  (1S97.)  One  made  defendant  to 
an  attachment  proceeding  may  move  to  dis- 
charge the  same  from  the  whole  or  any 
part  of  the  property,  notwithstanding  the 
fact  that  be  had  disposed  of  his  entire  in- 
terest in  such  property  prior  to  Its  seizure. 
Kountze  v.  Scott.  52  Neb.  460  (72  N.  W. 
585);  (1S97)  South  Park  Improvement  Co. 
V.  Baker,  51  Neb.  392  (70  N.  W.  952). 

289.  (1899.)  Defendant  may  move  to 
discharge  the  attachmoit  tbou^  he  had  dis- 
posed of  his  entire  Interest  In  the  property. 
Symiu  Grocery  Co.  v.  Snoto,  68  Neb.  616 
(78  N.  W.  1066). 

290.  (1899.)  A  mortgagee  of  chattel 
upon  which  an  order  of  attachment  has  been 
levied  cannot  question  the  existence  of  the 
groonds  for  issuance  of  the  writ,  that  right 
belonging  alone  to  the  attachment  debtor. 
Meter.  Bannerman  tC  Co.  v.  Keefer,  58  Neb. 
220  (78  N.  W.  506). 

291.  (1906.)  The  subsequent  purchaser 
of  lands  on  which,  an  order  of  attacbment 
has  been  levied  cannot  question  the  exist- 
ence of  the  grounds  for  the  Issuance  of  the 
writ;  to  the  attachment  debtor  alone  be- 
longs that  right.  Wagner  v.  Wolf,  76  Neb. 
780  (106  N.  W.  1024). 

Persons  entitled  to  be  heard. 

292.  (1899.)  An  attachment  defendant 
who  has  Incumbered  the  attached  property 
beyond  Ita  value  is  entitled  to  be  heard  on  a 
moUoa  to  discharge  the  attacbment.  JSftin- 
iw  V.  First  Vat.  Bank  of  Pawnee  Olty.  69 
Neb.  17  (80  N.  W.  42). 


lis,  move  to  discharge  the  attachment  as  to 
the  whole  or  a  part  of  the  property  at- 
tached.  Hilton  V.  RoM,  9  Neh.  406  (2  N.  W. 

862). 

295.  (1883.)  A  defendant  may  give  the 
undertaking  required  by  section  206  of  the 
code,  for  the  delivery  of  the  attached  prop- 
er^, and  afterwards  move  to  discharge  the 
attachment.  Wilson  v.  Shepherd,  15  Neb. 
15  (16  N.  W.  826). 

296.  (1893.)  A  motion  to  dissolve  an 
attachment,  to  be  available,  must  be  made 
before  final  Judgment  In  the  action.  Where 
such  a  motion  has  been  made  and  heard 
before  the  trial  of  the  cause,  and  taken  un- 
der advisement,  the  court  may.  after  judg- 
ment for  the  plaintiff,  rule  upon  the  motion. 
Moline,  Milburn  <E  Stoddard  Co.  v.  Curtis. 
38  Neb.  520  (57  N.  W.  161). 

297.  (1895.)  A  motion  to  discharge  an 
attachment  must  be  filed  before  Judgment 
in  the  action,  but  If  so  filed  the  court  may 
rule  thereon  after  judgment.  Stutmer  v. 
Printz,  43  Neb.  306  (61  N.  W.  620).  [Over- 
ruled.   Herman  v.  Hayes.  58  Neb.  54.] 

298.  (1897.)  Any  time  before  judgment, 
defendant,  upon  proper  notice,  may  move  to 
dissolve  the  attachment,  and  the  fact  that 
the  attached  property  does  not  belong  to 
him,  or  Is  incumbered  to  its  full  value, 
does  not  bar  or  estop  him  from  filing  the 
motion.  McCord  v.  Bowen,  51  Neb.  247  (70 
N.  W.  950). 

299.  (1899.)  A  court  Is  without  author- 
ity to  hear  and  determine  a  motion  to  dis- 
eharee  nn  it'a^^hment  filed  before  Judgment 
in  the  action,  but  not  submitted  until  after 
payment.  Herman  v.  Hayes,  58  Neb.  54  (78 
N.  W.  365). 

Notice  of  motion. 

SOO.  (1896.)  A  reasonable  notice  of  the 
hearing  of  a  motion  to  discharge  an  attacb- 
ment is  sucb  notice  as  is  meet  and  fair  in 
Tlew  of  the  circumstances  and  conditions 
existent  at  the  time  in  the  matter  to  be  pre- 
sented. Sterling  Mfg.  Co.  v.  Hough,  49  Neb. 
618  (68  N.  W.  1019). 


Time  for  attacking  attachment.  Estoppel  to  deny  defendant's  title. 

293.  (1877.)  To  be  anUlable  a  motion  301.  (1895.)  A  plaintiff  who  levies  an 
to  dissolve  an  attachment  because  the  af-  attachment  on  property  as  that  of  defend- 
flaot's  name  was  omitted  from  the  body  of  ant,  cannot  deny  the  tatter's  title.  Standard 
the  affidavit,  must  be  made  before  final  Stamping  Co.  v.  Hetzel,  44  Neb.  105  (62  N. 
Judgment  in  the  action.   Rudolf  v.  M<^on-  W.  247). 

■Id,  8  Neb.  168.  302.    (1896.)    A   plaintiff   who   has  at- 

294.  (1879.)  The  defendant  may  at  any  tached  property  as  the  property  of  defend- 
tlme  before  Judgment,  upon  notice  to  plain-  ants  and  obtained  writs  of  gaml^ment  to 
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issue  on  alleK^MoDs  tlmt  th«  ^rnishee 
named  has  in  hia  possessioo  property,  etc., 
owned  by  or  belonging  to  the  (iefendaiits. 
will  not  be  heard  to  assert  that  defendants 
have  not  sufficient  interest  to  be  alloved  to 
(!efend  against  the  attachments.  Davton 
.ypicc  MiUs  Co.  V.  Sloan.  49  Neb.  622  (68  N. 
W.  1040). 

303,  304.  nS97.)  An  attaching  plaintiff  Is 
estopped  to  assert  that  defendant  has  not 
r,ufficient  interest  to  defend  against  the  at- 
tachment. McCord.  Brady  de  Co.  v.  BOKen, 
51  Neb.  247  (70  N.  W.  &50);  (1897)  Koantze 
V.  Scott,  52  Neb.  460  (72  N.  W.  585). 

Burden  of  proof  on  denial  of  affidavit 

305.  (1872.)  Preponderance  of  proof 
must  be  in  favor  of  the  party  suing  out  the 
attachment,  when  affidavits  are  filed  to  dis- 
prove the  charge  made  In  that  on  which  the 
order  Issued.   EUison  v.  TaUon,  2  Neb.  14. 

306.  (1873.)  The>  charge  made  in  an 
affidavit  if  denied  by  the  defendant,  must 
l;e  sustained  by  the  plaintiff  to  the  satis- 
faction of  the  court;  upon  the  plaintiff,  by 
the  denial,  is  thrown  the  burden  of  proof. 
TaUon  V.  Ellison.  3  Neb.  63. 

307.  (1886.)  Where,  on  the  bearing  of 
a  motion  to  discbarge  an  attachment  pro- 
cured upon  an  allegation  of  the  fraudulent 
disposition  of  property,  the  averments  of 
such  affidavit  are  denied  by  the  attachment 
of  defendant,  the  burden  of  proof  to  estab- 
lish the  fact  charged  is  upon  the  plaintiff 
in  the  action,  and  the  motion  to  discharge 
should  be  sustained,  unless  such  proof  is 
made  by  a  preponderance  of  testimony. 
GHmea  v.  Farrington  19  Neb.  44  (26  N.  W. 
C18). 

308.  (1889.)  Where  a  defendant  moves 
*o  dissolve  an  attachment,  and  denies  the 
^ound  thereof,  the  burden  of  sustaining 

the  attachment  is  on  the  plaintiff.  Olds 
Wagon  Co.  v.  Benedict.  25  Neb.  372  (41  N. 
W.  254). 

309.  (1892.)  When  a  defendant  moves 
to  dissolve  an  attachment  on  the  ground 
that  the  affidavit  for  the  attachment  Is  un- 
true, and  flies  in  support  thereof  hia  affi- 
davit denying  the  fact  stated  in  the  original 
affidavit  for  attachment,  the  burden  of 
proof  Ib  upon  the  plaintiff  to  suotain  the 
attachment  by  a  preponderance  of  the  evi- 
dence. 2>oIan  V.  Armstrong,  35  Neb.  339  (53 
N.  W.  132). 

'  310.  (1894.)  Where  the  auctions  of 
an  affidavit  for  attachment  are  put  In  issue 
by  a  motion  to  dissolve,  plaintiff  is  required 


to  establish,  to  the  satisfaction  of  the  court, 
the  truth  of  tlie  faeUs  alleged.  CitizcM 
:;tat€  Bank  v.  Baird  42  Neb.  219  (60  N.  W. 
551). 

311.  (1894.)    Where  the  grounds  for  the 

issuing  of  an  attachment  are  alleged  in 
the  language  of  the  statute,  and  the  defend- 
ant denies  by  affidavit  the  truth  of  the  aver- 
ments made  to  obtain  such  attachment,  and 
moves  to  dissolve  the  same,  the  court  before 
whom  the  proceeding  is  pending  should  by 
an  order  require  the  plaintiff  in  attachment, 
within  a  reasonable,  fixed  time,  to  file  such 
affidavits  or  other  evidence  as  be  desires 
or  relies  upon  to  sustain  the  averments 
made  by  him  to  obtain  the  Issuing  of  the 
attachment  writ;  and  the  defendant,  in  a 
reasonable,  fixed  time  thereafter  to  file  such 
affidavits  or  other  evidence  as  ho  desires 
or  relies  upon  to  traverse,  explain,  or  avoid 
the  case  made  by  the  plaintiff's  evidence: 
and  the  plaintiff  in  a  reasonable,  fixed  time 
thereafter,  to  file  such  afflJavits  or  other 
evidence  as  is  applicable  in  rebuttal.  <for- 
dan  <(■  McCarthy  v.  Dewey  d  Stone,  40  Neb. 
639  (  59  N.  W.  88). 

312.  (1896.)  Where  the  facts  stated  In 
an  affidavit  for  an  attachment  are  denied 
on  a  motion  to  dissolve,  the  bur ien  Is  cast 
upon  the  plaintiff  to  sustain  his  enlarges  by 
proof.  Geneva  Nat.  Bank  v.  Bailor.  48  Neb. 
866  (67  N.  W.  865). 

Evidence. 

 Burden  of  proof. 

313.  (1894.)  Where  a  creditor  attaches 
property  in  the  hands  of  a  mortgagee,  the 
burden  of  proving  fraud  In  the  transfer, 
on  a  motion  to  discharge.  Is  upon  such 
creditor.  Landauer  v.  Mack.  39  Neb.  8  (57 
N.  W.  5551. 

313a.  (1907.)  Where  the  grounds  relied 
on  to  support  an  attachment  are  posltlvdy 
denied  by  the-  oath  of  the  defendant,  the 
burden  la  upon  the  plaintiff  to  prove  his 
grounds  for  attachment  by  a  preponderance 
of  evidence.  Malcom  Savings  Bank  v.  Cro- 
nin,  80  Neb.  23t  (116  N.  W.  150). 

 AdmisslbiUty. 

314.  (1882.)  In  an  action  by  a  wife  for 
conversion  of  a  millinery  stock  attached  as 
the  property  of  her  husband  the  tact  that 
goods  purchased  for  the  buslnes  at  dif- 
ferent times,  extending  over  a  period  of 
four  or  five  years,  and  amounting  to  several 
thousand  dollars,  had  been  shipped  to  the 
husband,  and  all  correspondence  In  relatton 
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to  such  goods  and  purchases  had  been  car- 
ried on  between  the  seller  and  the  husband 
and  in  hl9  name,  affords  some  evidence,  how- 
ever slight,  that  the  husband  was  acting  in 
the  capacity  of  owner  rather  than  that  ot 
clerk,  agent,  or  manager,  and  henre  is  ad- 
missible. Oberfelder  v.  Kavanaugh,  21  Neb. 
483  (32  N.  W.  295). 

315.  (1893.)  Where  a  plaintiff  in  at- 
tacbmcait  claims  the  debt  for  which  he  sues 
vas  fraudulently  contracted,  and,  to  sustain 
such  claim  offers  in  evidence  a  statemoit 
made  by  the  debtor  to  his  banker,  and  by 
(he  latter  communicated  to  plaintiff,  to  ren- 
der such  communication  admissible  it  must 
be  ideaUcal  with  the  statement  made,  or 
the  substance  of  it,  and  not  the  banker's 
conclusion  deduced  therefrom.  Kilpatrick- 
Koch  Dry  Ooodg  Co.  v.  McPheely,  37  Keb. 
m  (56  N.  W.  389). 

316,  317.  (1897.)  Whether  oral  evidence 
shall  be  used  on  the  hearing  of  a  motion 
to  discharge  an  attactoment  is  a  matter 
resting  In  the  discretion  of  the  court  trying 

Buch  proceeding.  Kountze  v.  Scott,  52  Neb. 
460  (72  N.  W.  685);  (1897)  Hamer  v.  Mo 
KiHley-Lanning  Loan  rf  Trust  Co.,  52  Neb. 
705  (72  N.  W.  1041). 

318.  (1897.)  Section  236,  code  of  civil 
procedure  does  not  confer  on  an  attaching 
plaintiff  the  right  to  resist  a  motion  to 
discharge  the  attachment  by  oral  evidence. 
Kountze  v.  Scott,  52  Neb.  460  (72  N.  W. 
685). 

319.  (1900.)  Ou  the  hearing  of  a  mo- 
don  to  dissolve  an  attachment,  error  cannot 
be  predicated  upon  the  admission  of  im- 
proper evidence.  It  Is  presumed  that  the 
trial  Judge,  hi  arriving  at  a  conclusion,  con- 
sidered only  proper  and  competent  evidence, 
aod  disregarded  that  whlcn  was  Improper, 
iierrifieJd  v.  Farmers  \at.  Bank  of  Patcr^ee 
City,  59  Neb.  602  (81  N.  W.  611). 

•  Sufficiency. 

320.  (1883.)  Affidavits  examined,  and 
the  order  of  the  district  judge  discharging 
the  attachment  sustained.  Bunter  v.  8oic- 
ard.  15  Neb.  215  (18  N.  W.  58). 

321.  ( 1886. )  Testimony  of  persons  fa- 
miliar and  accustomed  to  dealing  with  a 
defendant  that  defendant's  conduct  of  his 
business  showed  no  indication  of  his  inten- 
tion to  defraud  his  creditors,  and  of  his 
fhianclal  ability  to  meet  his  Just  debts,  and 
a  declaration  to  legally  flght  the  claim  in 
question.  Is  sufficient  to  dissolve  an  attach- 
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ment.  Walker  v.  Baggerty,  20  Neb,  482  (30 
N.  W.  556). 

322.  (1888.)  Where,  during  the  absence 
of  the  owner  of  a  stock  of  goods,  the  same 
is  attached  by  creditors,  and  the  clerk  who 
had  been  left  In  charge  of  the  store  takes 
out  goods  to  the  amount  of  his  claim  for 
wages,  there  is  no  evidence  of  a  disposition 
of  property  In  fraud  of  creditors,  and  the 
attachment  should  be  discharged.  Peru 
Plow  Co.  V.  Benedict,  24  Neb.  340  (38  N.  W. 
824). 

323.  (1888.)  On  the  trial  of  a  motion 
to  discharge  an  order  of  attachment  to  a 
Judge  at  chambers,  there  being  evidence 
tending  to  prove  the  absconding  of  defend- 
ant with  intent  to  defraud  his  creditors, 
and  that  he  had  left  the  county  of  his 
residence  to  avoid  the  service  of  a  suip- 
mons,  the  same  being  grounds  of  attach- 
ment alleged  in  the  affidavit  for  attachment, 
and  the  weight  of  the  evidence  not  being 
clearly  against  the  finding  and  Judgment  of 
the  Judge  on  said  motion,  the  same  upheld. 
Botland  V.  Commercial  Banh,  22  Neb.  671 
(36  N.  W.  113). 

324.  (1889.)  Evidence  that  shows  that 
a  merchant  executed  a  bill  of  sale  to  a 
certain  creditor  to  secure  his  debt,  that 
the  creditor  went  Into  immediate  possession 
and  was  handling  the  stock  to  the  good  In- 
terests of  both,  will  not  sustain  an  attach- 
ment on  the  ground  of  a  conveyance  in 
fraud  of  creditors.  Stoon  v.  Cobum.  26 
Neb.  607  (42  N.  W.  726;  4  L.  R.  A.  470). 

325.  (1891.)  Evidence  to  show  that  a 
retail  grocery  dealer,  in  order  to  obtain  ad- 
ditional credit  ot  a  Jobber  In  groceries,  mis- 
represented that  he  owed  no  other  bills, 
and  owned  certain  farm  lands;  and  other 
testimony  that  he  made  a  statement  that  he 
intended  executing  a  bill  of  sale  of  the 
goods  to  his  mother,  though  b'-  was  not  in- 
debted to  her,  is  sufficient  to  sustain  an  at- 
tachment on  the  ground  of  fraud.  Asku-ith 
V.  Allen,  33  Neb.  418  (50  N.  W.  267). 

326.  (1891.)  T.  &  Co.  obtained  an  at- 
tachment against  one  D.  upon  a  promissory 
note  before  the  same  was  due,  on  the  ground 
that  he  had  fraudulently  disposed  of  his 
property  with  Intent  to  defraud  his  cred- 
itors and  was  about  to  dispose  of  his  prop- 
erty with  that  object  In  view,  Beld,  That 
a  clear  preponderance  of  the  evidence  tended 
to  show  that  the  transaction  was  bona  fide 
and  not  to  defraud  creditors.  Tenney  v. 
Diss.  32  Neb,  61  (48  N.  W.  877). 
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327.  (1891.)  Where  one  who  waa  en- 
gaged in  the  mercantile  business,  being  con- 
siderably indebted  tor  goods,  traded  hla 
stock,  which  was  worth  about  12,000,  for 
wild  land  of  questionable  value  and  incum- 
bered, whereupon  a  creditor  to  whom  he 
was  indebted  for  goods  attached  the  stock, 
there  Is  sufficient  cause  shown  for  an 
attachment  and  the  district  court  erred 
in  discharging  It  Robinatm  Notion  Oo.  v. 
Ormsby.  33  Neb.  665  (50  N.  W.  962). 

328.  (1893.)  Where  property  conveyed 
by  a  debtor  to  his  brother,  is  attached  by  - 
a  creditor  on  the  ground  that  the  convey- 
ance is  fraudulent,  the  attachment  should 
not  be  dissolved  on  the  affidavit  of  the  pur- 
chaser that  the  purchase  was  In  good  faith, 
tn  consideration  of  a  loan  previously  made 
to  the  grantor  where  there  was  no  showing 
as  to  the  amount  of  the  loan  or  that  affiant 
desired  the  conveyance.  Jones  v.  Btven,  36 
Neb.  821   (55  N.  W.  248). 

329.  (1896. )  Evidence,  in  attachment 
showing  defendant  left  his  place  of  resi- 
dence on  receipt  of  telegrams  of  his  wife's 
mother's  Illness,  and  before  leaving  notifies 
his  creditors  of  his  purpose  in  leaving  and 
that  he  would  be  gone  for  some  time,  sus- 
tains a  finding  that,  at  the  commencement 
of  the  action,  defendants  were  not  non-resi- 
dents. Johnson  V.  May.  49  Neb.  601  (68  N. 
W.  1032). 

330.  (1896.)  Evidence  examined,  and 
held  that  it  falls  to  show  that  the  defendant 
fraudulently  contracted  the  indebtedness  for 
which  this  action  was  instituted.  Geneva 
Nat.  Bank  v.  Bailor,  4$  Neb.  866  (67  N.  W. 
866). 

331.  (1896. )  In  an  action  for  attach- 
ment on  the  ground  that  defendant  was 
about  to  remove  and  convert  his  property 
to  defraud  creditors,  evidence  examined  and 
helA  insufficient  to  sustain  order  discharg- 
ing the  attachment.  Kingmm  cC  Co.  v. 
WeUer  Bros..  48  Neb.  834  (67  N.  W.  941). 

332.  (1897.)  Evidence  held  to  sustain  an 
order  discharging  an  attachment.  Kountze 
V.  Scott.  62  Neb.  460  (72  N.  W.  586). 

333.  (1897.))  In  view  of  the  fact  that 
the  names  of  certain  attorneys  at  law  do 
not  appear  in  the  record  as  attorneys  for 
either  party,  and  of  the  further  fact  that 
there  was  direct,  positive  testimony  by  one 
of  the  attorneys  that  neither  of  them  was 
an  attorney  for  the  plaintiff  until  long 
after  the  commencement  of  the  action  In 
which  an  attachment  issued,  no  presump- 


tion founded  upon  unsatisfactory  circum- 
stantial evidence  will  be  mtertained  to 
avoid  the  effect  of  such  testimony  In  order 
that  there  may  he  Justified  the  dissolution 
of  the  attachment  Issued  at  the  commence- 
ment of  the  suit  by  virtue  of  which  such 
alleged  attorn^s  were  garnished  as  debtors 
of  the  attachment  defendant  Nebraska 
MoUne  Plow  Co.  v.  Fuehrtng,  52  Neb.  541 
(72  N.  W.  1003). 

334.  (1899.)  In  an  action  of  attachment 
on  the  ground  "that  the  defendants  have 
sold,  conveyed,  and  otherwise  disposed  of 
their  property  with  intent  to  cheat  and  de- 
fraud their  creditors  and  to  hinder  and 
delay  them  in  the  collection  of  their  debts, 
and  that  defendants  are  about  to  sell  and 
convey  and  dispose  of  their  property  with 
fraudulent  intent,"  an  order  dissolving  the 
attachment  was  reversed  as  being  against 
the  clear  and  decisive  preponderance  of 
the  evidence.  Symns  Grocery  Co.  v.  Snow, 
58  Neb.  516  (78  N.  W.  1066). 

335.  (1903.)  Evidence  examined,  and 
held  sufficient  to  sustain  the  finding  and 
order  of  the  trial  court  discharging  an  at- 
tachment. Werner  v.  Linsenmeyer,  4  Unof. 
372  (94  N.  W.  105). 

336.  (1903.)  Evidence  examined,  and 
held  sufficient  to  support  the  Judgment  of 
the  trial  court  dissolving  an  attachment. 
Fremont  Brewing  Co.  v.  Pekareh,  4  XToof. 
581  (95  N.  W.  12). 

337.  (1907.)  Evidence,  in  an  attach- 
ment suit  by  a  surety  who  has  paid  his 
principal's  note,  showing  such  principal  had 
been  indicted  for  a  crime  and  absconded, 
and  was  disposing  of  his  property  at  a  great 
sacrifice,  sustains  a  finding  that  he  waa 
fraudulently  disposing  of  his  property. 
Danker  v.  Jacobs,  79  Neb.  485  (112  N.  W. 
579). 

Hearing. 

■  -NattOT  of  hearing. 

338.  (1896.)  A  hearing  on  motion  to 
dissolve  an  attachment  Is  a  "trial"  within 
the  meaning  of  section  279  of  the  code  de- 
fining that  term,  and  within  the  meaning 
of  section  11,  chapter  28,  Compiled  Statutes, 
fixing  the  fees  of  Justices  of  the  peace.  Oib- 
son  V.  Sidney,  SO  Neb.  12  (69  N.  W.  314). 

 Continuance. 

339.  (1896.)  The  action  of  the  trial 
court  in  denying  an  application  for  the 
continuance  of  a  hearing  on  a  motion  to 
''<ssolve  an  attachment,  examined  and  af- 
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Snoed.  Daifton  Spice  Mills  Co.  v.  Bloan,  49 
Neb.  622  <68  N.  W.  1040). 

 Bec«ptlon  of  evidence. 

340.  (11102.)  Where  the  defendant,  in 
his  motion  to  dissolve  an  attachment,  denies 
the  truth  of  the  facts  stated  in  the  affidavit 
on  which  the  attachment  was  obtained,  the 
manner  of  taking  the  evidence,  on  the  hear- 
ing of  the  motion,  Is  within  the  discretion 
of  the  court.  Dittman  Boot  d  Shoe  Co.  v. 
Oraff,  3  Unof.  165  (91  N.  W.  188). 

 Bight  to  open  and  close. 

341.  (1889.)  Where  defendant  moves  to 
dissolTe  an  attachment  and  denies  the 
grounds  of  attachment  by  affidavit  the  bur* 
den-  of  sustaining  the  attachment  Is  upon 
plaintiff,  and  for  that  purpose  he  la  en- 
titled to  open  and  close  argument.  Olds 
Woffon  Co.  V.  Benedict,  25  Neb.  372  (41  N. 
W.  254). 

342.  (1894.)  The  party  Issuing  the  at- 
tachment is  entitled  to  the  opening  and 
closing  on  the  hearing  of  a  motion  to  dis- 
solve, and  on  him  Is  the  burden  of  proof. 
Jordan  McCarthy  v.  Dewey  A  Stone,  40 
Neb.  639  (  59  N.  W.  88). 

Inuee  and  questions  determined. 

343.  (1879.)  Where  the  petition  states 
a  good  cause  of  action,  the  merits  of  the 
demand  cannot  be  questioned  on  a  motion  to 
dissolve  an  attachment  issued  In  the  case. 
Oimttead  V.  Rivers,  9  Neb.  234  (2  N.  W. 
366). 

344.  (1891.)  While  on  a  motion  to  dis- 
solve an  attachment  the  merits  of  a  cause 
of  action  cannot  be  questioned,  yet  this 
mle  will  not  prevent  the  defendant  on  such 
motion  from  stating  any  pertinent  fact  to 
explain  the  transaction  oat  of  which  the  suit 
■Toee,  even  If  In  doing  so  he  makes  It  ap- 
pear that  the  sum  claimed  Is  too  large. 
Hamilton  v.  Johnson,  32  Neb.  1:30  (49  N. 
W.  703). 

345.  (1892.)  In  the  case  stated,  held, 
that  the  questions  presented,  aside  from  the 
want  of  authority  of  the  attorneys  to  ap- 
pear, are  first,  that  the  action  on  which 
the  attachment  Issued  arose  upon  contract; 
and,  second  that  the  garnishees  acted  In 
good  faith  In  the  garnishment  proceedings. 
Kirschbaum  v.  Scott,  36  Neb.  199  (52  N.  W. 
1112). 

346.  (1893.)  In  the  action  of  an  at- 
tachment creditor  against  the  debtor  the 
validity  of  chattel  mortgages  made  by  the 
debtor  to  other  parties  cannot  as  against 


such  mortgagees,  be  adjudicated.  As  be- 
tween plaintiff  and  defendant  alone,  upon 
motion  to  dissolve  the  attachment,  the  de- 
fendant can  be.  heard  only  becaus'.,  of  his 
residuary,  contingent  interest  which  may 
remain  after  the  said  mortgages  are  satis- 
fled.  McCord  V.  Erause,  36  Neb.  764  (55  N. 
W.  215).  [Overruled.  Mt^ord  v.  Bowen. 
51  Neb.  247.] 

347.  (1894.)  The  homestead  character 
of  real  estate  Is  not  a  proper  question  to 
be  determined  upon  a  motion  to  discharge 
an  attachment.  Quigley  v.  McEvmiy,  41 
Neb.  73  (59  N.  W.  767). 

348.  (1896.)  Where  it  was  alleged  in 
the  petition  in  an  attachment  case  that 
the  defendants  acted  conjunctively,  the  flrst 
named  buying  on  credit  and  turning  over 
goods  to  the  second  to  be  disposed  of  by 
him  for  the  joint  benefit  of  both.  It  was 
proper  on  a  motion  to  dissolve  such  attach- 
ment to  consider  whether  or  not  there  ex- 
isted the  alleged  privity  between  the  de- 
fendants. Standard  Stamping  Co.  v.  Hetzel. 
44  Neb.  105  (62  N.  W.  247). 

349.  (1895.)  On  the  hearing  of  a  motion 
by  a  defendant  to  discbarge  an  attachment 
allowed  in  an  action  against  him  on  the 
ground  that  he  had  fraudulently  disposed  of 
his  property  with  intent  to  defraud  cred- 
itors, the  alleged  fraudulent  transaction  be- 
ing the  conveyance  by  mortgage  of  certain 
property,  the  mlldity  of  such  mortgage  is 
not  put  in  issue  and  cannot  be  determined. 
Landauer,  Kain  <£  Streng  v.  Mack  de  Co., 
43  Neb.  430  (61  N.  W.  597). 

360.  (1897.)  The  Issue  of  fact  in  a  pro- 
ceeding to  dlschar^  an  attachment  is  not . 
whether  the  attachment  defendant  owns  the 
property,  nor  whether  his  grantee  has  an 
unlmp^chable  title  or  interest  therein,  but 
whether  the  statutory  grounds  for  attach- 
ment exist  South  Parle  Improvement  Co. 
V.  Baker,  51  Neb.  392  (70  N.  W.  952). 

351.  (1897.)  The  merits  of  a  cause  will 
not  be  adjudicated  on  a  motion  to  dissolve 
an  attachment.  McDonald  v.  Marguardt.  S2 
Neb.  820  (73  N.  W.  288). 

352.  (1898.)  A  Judgment  sustaining  an 
attachment  does  not  determine  whether  the 
property  was  exempt  from  seizure.  Johnson 
V.  BarteJe,  56  Neb.  422  (76  N.  W.  878). 

Dissolution. 

353.  (1871.)  A  defendant  In  an  attach- 
ment which  has  been  dissolved  Is  entitled 
to  possession  of  the  property  taken  under 
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the  writ,  witbout  relmburalncr  the  eherlffl 
what  he  paid  to  a  carrier  who  had  a  Hen 
on  it,  Dor  what  he  paid  tor  the  safe  keeping 
of  It.  McReadv  v.  Rogen,  1  Neb.  124  (93 
Am.  Dec.  333). 

354.  (1896.)  The  dlsBolutlon  of  an  at- 
tachment issued  on  a  claim  before  due  term- 
inates the  action;  and  that  a  judge,  at 
chamberB,  after  dissolving  such  an  attach- 
ment, made  an  order  of  dlBmissal  of  the 
main  action,  If  without  jurisdiction,  and 
error  was  not  prejudicial.  Dayton  Spice 
Min»  Co.  V.  Sloan  49  Neb.  622  (68  N.  W. 
1040). 

355.  (1903.)  Payment  of  a  judgment 
rendered  by  a  justice  of  the  peace  In  favor 
of  a  party  who  has  prosecuted  error  from 
an  order  discharging  an  attachment,  will 
not,  without  payment  of  attachment  costs 
rightfully  Incurred,  dissolve  the  Hen  of  the 
attachment.  Rhodea  v.  Samtiels,  67  Neb.  1 
(93  N.  W.  148). 

Costs. 

356.  (1888.)  In  the  taxation  of  costs, 
upon  the  dissolution  of  an  attachment  an 
item  of  sheriff's  fees  of  |190  for  "care,  pres- 
ervation and  custody  of  attached  property" 
Is  improperly  taxed,  when  the  charge  was 
not  itemized,  nor  contained  in  the  sheriff's 
return.  It  appearing  to  have  been  taken 
from  the  fee  book  of  the  district  court. 
Reed  V.  Smith.  2E  Neb.  64  (40  N.  W.  691). 

357.  (1896.)  On  the  discharge  of  an  at- 
tachment the  costs  and  expenses  incident 
thereto  should  ordinarily  be  taxed  to  the 
party  suing  out  the  attachment.  Deering  d 
Co.  V.  Wisherd,  46  Neb.  720  (65  N.  W.  788). 

358.  (1903.)  The  costs  of  the  error 
proceeding,  like  other  costs  incident  to  the 
litigation,  are  secured  by  the  attachment 
Hen,  and  the  attached  property  may  be  sold 
to  satisfy  the  same.  Rhodes  v.  Samuels,  67 
Neb.  1  (93  N.  W.  148). 

359.  (1903.)  When  the  district  court 
has  given  Its  decision,  and  the  order  dis- 
charging the  attachment  has  been  reversed, 
the  justice  of'  the  peace  is  reinvested  with 
complete  jurisdiction  of  the  ancillary  pro- 
ceeding, and  It  is  then  his  right  and  duty 
to  tax  the  attachment  costs  against  the  un-  • 
successful  party.  Rhodes  v.  Samuels.  67 
Neb.  1  (93  N.  W.  148). 

360.  (1903.)  While  error  proceeding  is 
pending  the  justice  may  try  and  determine 
the  action,  but  he  Is  without  Jurisdiction  or 
authority  to  make  an  order  taxing  the  costs 


of  the  attachment  to  either  party.  Rhodes 
V.  Samuels,  67  Neb.  1  (93  N.  W.  148). 

 Curing  error  by  mib««qu«nt  Jodg- 

ment 

361.  (1879.)  Error  In  discharging  an  at- 
tachment on  motion  of  defendant,  whereby 
costs  are  wrongfully  visited  upon  the  plain- 
tiff,  is  not  cured  by  a  subsequent  final  judg- 
ment In  the  action  In  favor  of  the  defend- 
ant. Hilton  V.  Rosa,  9  Neb.  406  (2  N.  W. 
862). 

Special  finding. 

362.  (1895.)  Where  an  attachment  had 
previously  been  dissolved  upon  a  full  hear 
Ing  of  the  merits,  there  existed  no  require- 
ment that  upon  request,  sustained  by  afil- 
davlts,  additional  special  findings  should  be 
made,  and  It  was  not  erroneous  on  motion 
to  strike  out  affidavits  from  the  flies.  Stan- 
dard Stamping  Co.  v,  Hetzel,  44  Neb.  105 
(62  N.  W.  247). 

Delivery  bond  on  appeal. 

363.  (1879.)  The  undertaking  provided 
for  by  "An  act  to  provide  for  the  retention 
Of  attached  property  pending  a  review  on 
error,"  etc.  (Gen.  Stat.,  715),  passed  Febru- 
ary 17,  1873.  not  being  necessarily  a  part 
of  the  record  of  the  case,  its  absence  there- 
from cannot  be  taken  as  proof  that  it  was 
not  In  fact  given.  Hilton  v.  Roaa.  9  Neb. 
406  (2  N.  W.  862). 

Supersedeas  bond,  liability. 

Liability  on  undertaking  in  general,  see 
post.  Sf  413-417. 

364.  (1901.)  One  who  gives  a  super- 
sedeas bond  to  hold  in  force,  pending  pro- 
ceedings In  error,  an  attachment  and  gar- 
nishment discharged  by  order  of  trial  court, 
can  not  be  heard  in  defense  of  a  suit  on 
such  ttond  to  say  that  defendant  to  whom 
such  bond  was  given  had  no  interest  in  at- 
tached property,  or  that  the  attachment  and 
garnishment  proceedings  were  Invalid  be- 
cause of  irregularity.  MetcaJf  v.  Boekoren, 
1  Unf.  822  (96  N.  W.  406). 

365.  (1901.)  Attachment  and  garnish- 
ment proceedings,  to  supersede  order  for  the 
dissolution  of  which,  bond  In  suit  was  given, 
examined  and  held  voidable  only.  Metcalf 
V.  Bockoven.  1  Unof.  822  (96  N.  W.  4061. 

366.  (1901.)  Whether  one  who  gives  a 
supersedeas  bond  to  hold  In  force,  prading 
error  proceedings,  attacbment  and  garnish- 
ment discharged  by  trial  court,  can  be  heard 

in  defense  of  a  suit  on  such  bond  to  say 
that  such  nroceedlngs  were  void  for  want  of 
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JurlBdlctfon,  flwarc.   Metcalf  v.  Bockoven.  1 
Vnol.  822  (96  N.  W.  406). 

Hovlng  for  discharge  on  appeal. 

J67.  (1895.)  Where  a. county  court  sus- 
(aiOB  an  order  for  attacbment  and  rendered 
Jadgment  In  the  action  for  plaintiff,  and  on 
error  the  district  court  reversed  the  judg- 
ment but  made  no  order  as  to  sustaining 
the  attachment  and  the  defendant  did  not 
except,  he  in  effect  ratified  the  order  of  the 
county  court,  and  the  district  court  -was 
Justified  In  refusing  to  entertain  a  motion 
to  disdiarge  it  Sfutzer  v.  Printz,  43  Neb. 
306  (  61  N.  W.  620). 

BOTicT. 

—~  Questions  appealable. 

368.  (1883.)  An  order  oTerruling  a  mo- 
tion to  discharge  an  attachment  is  not  a 
final  order,  as  It  Is  subject  to  review  up 
to  the  time  judgment  la  rendered.  Wilson 
V.  Shepherd,  15  Neb.  IB  (16  N.  W.  826). 

369.  (1889.)  Where  a  motion  to  dis- 
charge an  attachment  Is  sustained,  and 
the  plaintiff  fails  to  file  an  undertaking 
for  the  retention  of  the  attached  property, 
while  he  thereby  loses  his  attachment  Is  a 
float  order,  he  may  have  It  reviewed  on 
error.  Adams  County  Bank  v.  Morgan,  26 
Neb.  148  (41  N.  W.  993). 

370.  (1890.)  An  order  overruling  a  mo- 
tion to  discharge  an  attachment  Is  not  a 
final  order  and  cannot  be  reviewed  prior  to 
the  rendition  of  final  Judgment.  Root  v. 
State  Bank,  30  Neb.  772  (47  N.  W.  82). 

371.  (1901.)  When,  in  an  action  pend- 
ing In  a  justice  court,  an  attachment  Is 
isaaed  and  levied  upon  mortgaged  property 
Id  the  possession  of  a  third  person  who  is 
summoned  In  garnishment,  and  the  mort- 
gagee Intervenes  in  the  suit  and  obtiUns  an 
order  discharging  the  attachment  at  least 
to  the  extent  of  releasing  Its  levy  upon  the 
property,  he  cannot  assign  for  error  a  fur- 
ther order  of  the  justice  requiring  the 
garnishee  to  pay  a  sum  of  money  into  court 
for  the  benefit  of  the  plaintiff  in  the  ac- 
tion. Witeman  v.  Jaco,  1  Unof.  164  (96  N. 
W.  367). 

372.  (1904.)  Error  will  not  lie  from  an 
order  discharging  an  attachment  when  there 
Is  nothing  In  the  record  to  show  that  any 
action  was  ever  taken  under  the  writ. 
Sand  Hilla  Commercial  Co.  v.  Phillips  Bros. 
*  RmnttU,  5  Unof.  330  (98  N.  W.  718). 


 Delivery  of  property  on  failure  to 

file  bond. 

373.  (1879.)  If  no  undertaking  la  given 
within  the  required  period,  an  appeal  from 
a  discharge  of  attachment,  the  ofa-er  must 
deliver  the  property  to  the  party  entitled 
to  the  same,  and  if  he  refuse  to  do  so  he 
may  be  compelled  by  mandamus.  Utate.  ex 
tel.  Rieachick,  v.  Cunningham,  9  Neb.  U3 
(1  N.  W.  1011).  - 

374.  ( 1879. )  Mandamus  wIU  issue  to 
compel  redelivery  of  property  after  dis- 
charge of  attachment.  State,  ex  rel.  Rie- 
Schick,  V.  CuCnningham,  9  Neb.  146  (1  N.  W. 
1011.) 

■   I  —  Time  for  appeal. 

376.  (1879.)  Where  an  attachment  is 
dissolved  the  court  may  fix  a  time,  not  ex- 
ceeding twenty  days.  In  which  to  file  a  peti- 
tion In  error  In  the  reviewing  court  and  to 
give  the  undertaking  required  by  the  stat- 
ute, during  which  time  the  attached  prop- 
erty shall  be  held  by  the  officer  having  pos- 
session of  the  same.  State,  ex  rel,  Ries- 
chick,  V.  Cunningham,  9  Neb.  146  (1  N.  W. 
1011). 

 Authority  of  county  judge  to  Agn. 

bill  of  exception*. 

376.     (1891.)     Section  236  of  the  code, 


which  authorizes  the  filing  of  a  peititlon  In 
error  upon  an  order  of  a  court  discharging 
an  attachment,  is  general  In  Its  application 
and  applies  to  all  courts  having  jurisdiction 
In  civil  actions.  Therefore  a  county  judge 
may  sign  a  bill  of  exceptions  in  any  case 
where  an  attiachment  has  been  discharged 
by  him.  Osborne  v.  Ganfteld,  33  Neb.  330 
(50  N.  W.  167).  [Overruled.  Moline.  Mil- 
bum  de  Stoddard  Co.  v.  Curtis,  38  Neb.  530.] 

377.  (1893.)  A  county  Judge  has  no 
power  or  authority  to  sign  a  bill  of  excep- 
tions preserving  the  evidence  used  In  the 
bearing  of  a  motion  tc  discharge  an  attach- 
ment. Moline,  Milburn  tC  Stoddard  Co.  v. 
Curtis,  38  Neb.  520  (57  N.  W.  161). 

378.  (1895.)  A  county  judge  has  no 
jurisdiction  to  settle  a  bill  of  exceptions 
preserving  the  evidence  adduced  on  the 
hearing  of  a  motion  to  dissolve  an  attach- 
ment Michigan  Stove  Co.  v.  Miller.  43 
Neb.  332  (61  N.  W.  610). 

 Freeumption  as  to  suffleiency  of  evi- 
dence. 

'379.  (1902.)  Where  the  evidence  taken 
in  the  county  court  on  a  motion  to  dissolve 
an  attachment  is  not  preserved  by  a  bill  of 
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eiceptions,  and  Is  not  before  the  court  of 
review,  it  will  be  presumed  that  the  evi- 
dence was  Buffldent  to  sustain  the  judsment 
and  order  of  the  lower  court.  Dittman  Boot 
rf  Shoe  Co.  V.  Oraff,  3  Unof.  165  (91  N.  W. 
188). 

 Conflicting  evidence. 

380.  (1SS8.)  In  a  proceeding  in  attach- 
ment, where  the  defendant  denies  the  truth 
of  the  allegations  in  the  affidavit  for  attach- 
ment, and  an  Inquiry  is  made  thereon  by 
the  district  court  upon  affidavits  filed  by 
both  parties,  and  in  which  there  is  a  con- 
filct.  a  reviewing  court  will  not  reverse  the 
decision  of  the  district  court  upon  the  facta 
unless  the  decision  was  clearly  wroog.  In 
such  case  the  same  rule  must  be  applied  as 
would  be  had  there  been  a  trial.  Johnson 
Jt  Co,  V.  Steele,  23  Neb.  82  (36  N.  W.  358). 

381.  (1892.)  The  order  of  a  trial  court 
made  on  affidavits  upon  a  motion  to  dissolve 
an  attachment  will  not  be  reversed  where 
there  is  a  conflict  of  evidence  unless  the 
ruling  is  against  the  clear  weight  thereof. 
Dolan  V.  Armstrong,  35  Neb.  339  (53  N.  W. 
132). 

382.  (1892.)  An  order  discharging  an 
attachment  will  not  be  disturbed  by  the 
supreme  court  in  a  case  where  the  testimony 
Is  conflicting,  unless  It  Is  cleariy  against  the 
weight  of  evidence.  Btnith  v.  Boyer,  36  Neb. 
46  (52  N.  W.  581). 

383.  (1893.)  Where  a  motion  to  dis- 
charge an  attachment  on  the  ground  that 
the  facts  stated  in  the  affidavit  are  untrue 
is  heard  npon  conflicting  affidavits,  the  de- 
cision of  the  trial  court  on  the  motion  will 
not  be  disturbed  unless  it  is  clearly  against 
the  weight  of  the  evidence.  Whipple  v. 
HUl.  36  Neb.  720  (55  N.  W.  227;  38  Am. 
St.  Rep.  742;  20  L.  R.  A.  313). 

384.  (1894.)  The  overruling  of  a  motion  to 
dissolve  an  attachment  of  mortgaged  clla^ 
tela,  presented  by  the  mortgagor  alone,  will 
not  be  reviewed  when  upon  the  hearing 
of  the  motion  it  was  shown  that  the  rights 
of  the  mortgagor  bad  been  foreclosed  under 
the  mortgage  referred  to,  and  when  there 
is  in  the  record  evidence  sufficient  to  Justify 
the  conclusion  that  the  mortgage  was  by  the 
mortgagor  executed  with  intent  to  defraud 
or  delay  his  creditors.  Darst  v.  Levy,  40 
Neb.  593  (58  N.  W.  1120).  [Overruled  In 
part.   McCord  v.  Boicen,  51  Neb.  247.] 

385.  (1896.)  An  order  discharging  an 
attachment,  made  upon  conflicting  evidence, 
wUUnot  be  disturbed  by  a  reviewing  court. 


unless  the  decision  is  clearly  and  manifestly 
wrong.  Geneva  Hat.  Bank  v.  Bailor,  48 
Neb.  866  (87  N.  W.  865). 

386.  (1896.)  Where  a  motion  to  dis- 
charge an  attachment,  because  plaiotlfTs 
affidavits  are  untrue,  is  heard  on  couflictlns 
evidence,  the  ruling  on  the  motion  will  not 
be  disturbed  unless  it  is  clearly  aghast  the 
weight  of  evidence.  Nebraaka  MoUne  PU»e 
Co.  V.  Klingmttn,  48  Neb.  204  (66  N.  W. 
1101). 

387.  (1896.)  In  a  hearing  of  a  motion  to 
discbarge  an  attachment,  one  of  the  grounds 
of  which  is  the  untruth  of  the  allegatians 
of  the  affidavit  for  attachment,  where  the 
evidence  used  at  the  bearing  Is  conflicting, 
the  conclusions  of  the  Judge  who  heard  the 
matters,  announced  from  such  evidence, 
will  not  be  disturbed  unless  manisfestly 
wrong.  Sterlinff  Mfg.  Co.  v.  Bough,  49  Net. 
618  (68  N.  W.  1019). 

388.  (1897.)  An  order  dissolving  an  at- 
tachment made  on  conflicting  evidence  will 
not  be  disturbed.  Smith  v,  Bouien,  51  Neb. 
245  (70  N.  W.  949). 

389.  (1900.)  In  reviewing  the  ruling  of 
a  trial  court  on  a  motion  to  dissolve  an  at- 
attachment,  the  supreme  court  will  not  re- 
verse a  decision  thereon,  it  supported  by 
competent  evidence,  because  the  evidence  Is 
conflictlDg,  unless  it  is  against  the  clear 
weight  of  evidence.  Merrifield  v.  Farmers 
Nat.  Bank  of  Pawnee  Citj/,  59  Neb.  602'  X. 
611). 

390.  (1903.)  On  disputed  questions  of 
fact  tried  on  ex-parte  affidavits  in  support 
of  a  motion  to  dissolve  an  attachment,  the 
flndings  of  the  trial  court  will  not  be  dis- 
turbed unless  clearly  against  the  weight  of 
the  evidence.  Fremont  Brewing  Co.  v. 
PekareJc,  4  Unof.  531  (95  N.  W.  12). 

-.        Judgment  on  appeaL 

391.  (1903.)  In  an  error  proceeding 
from  an  order  of  a  Justice  of  the  peace  dla- 
charging  an  attachment,  the  only  Judgment 
which  the  district  court  Is  authorized  to 
render  and  enforce  is  a  Judgment  affirming 
or  reversing  the  order  of  the  Justice  and  tax- 
ing the  costs  incident  to  such  proceeding. 
Rhodes  V,  Bamuela,  67  Neb.  1  (93  N.  W. 
148). 

Vm.  CUUMS  BY  THIBD  FEBSOKS. 
Intenrention  to  contest  attachment. 

392.  (1887.)  Proceedings  Irregular  ami 
amendable,  but  not  void,  cannot  be  attacked 
collaterally  by  third  parties.  Connellv  v. 
Edgerton,  22  Neb.  82  (34  N.  W.  76). 
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393.  (1392.)  Where  proceedings  in  at- 
tachment are  irregular  and  erroneous,  but 
not  void,  sucli  errors  and  irregularities 
cannot  be  taken  advantage  of  by  third  par- 
ties in  a  collateral  proceeding.  Winchell  v. 
McKinzie.  3S  Neb.  813  (53  N.  W.  976). 

394.  (1896.)  Where  two  writs  of  atUch- 
ment  have  been  levied  in  different  actions 
(D  the  same  property,  plaintiff  in  the  later 
case  may  Intervene  in  the  earlier  case  to 
have  the  priority  of  the  levieB  adjudicated. 
Deere.  Wells  «f  Co.  v.  Eagle  Mfg.  Co.,  49 
NV..  3S5  (6S  N.  W.  504). 

395.  (1897.)  A  judgment  creditor  whose 
debtor  has  recovered  In  an  action  of  at- 
lacbment  a  sum  of  money  from  another, 
wbtch  money  Is  in  the  hands  of  the  clerk 
of  the  court,  should  Intervene  as  a  party  to 
the  attachment  in  order  to  apply  such  funds 
10  his  claim.  Anheuser'Butch  Brewing  Ass'n 
V.  Hier,  52  Neb.  424  (72  N.  W.  588). 

396.  (1899.)  Where  the  owner  of  at- 
tached chattels  mortgaged  them  to  creditors 
other  than  plaintiff  in  attachment,  and  the 
petition  in  the  attachment  suit  was  subse- 
quently amended  to  state  a  different  cause 
of  action,  and  the  attachment  was  after- 
ward held  good  on  motion  to  discharge  It, 
the  mortg^ees.  In  an  Independent  action, 
were  not  permitted  to  assail  the  attachment. 
^'agle  v.  First  Nat.  Bank  of  Omaha,  57  Neb. 
552  (77  N.  W.  1074). 

397.  (1902.)  The  rule  that  a  claimant 
cannot  Intervene  and  have  bis  rights  de- 
termloed  In  the  attachment  suit,  does  not 
preclude  the  parties  from  voluntarily  ap- 
pearing and  presenting  the  issue  of  owner- 
ship under  the  title  of  the  original  action, 
and  when  Jurisdiction  Is  thus  acquired,  and 
a  trial  had  without  objection,  it  Is  the  duty 
of  the  court  to  enter  a  judgment  on  the 
merits.  Haines  £  Co.  v.  Stewart.  3  Unof. 
216  (91  N.  W.  539). 

398.  (1902.)  The  mere  fact  that  a  party 
claims  to  be  the  owtier  of  attached  property, 
does  not  give  him  the  right  to  Intervene  in 
tie  attachment,  and  thus  have  the  question 
of  his  ownership  determined  In  the  attach- 
ment suit.  Haines  <£  Co.  v.  Stewart,  3 
I'not.  216  (91  N.  W.  539). 

399.  (1907.)  A  third  party  claiming  an 
interest  In  or  lien  on  property  upon  whlcb 
an  attachment  has  been  levied  cannot  In- 
tervene In  the  attachment  suit  to  question 
the  grounds  for  the  issuance  of  the  writ. 
Dmker  v.  Jaoolta,  79  Neb.  435  (112  N.  W. 
B79). 


Trial  of  right  of  property. 
 Eight  to  jury  trial. 

400.  (1880.)  A  proceeding  under  the 
statute  for  a  trial  of  the  right  of  property 
is  not  In  a  legal  sense  a  "civil  action,"  and 
is  therefore  not  properly  triable  by  a  jury; 
but  where  a  jury  Is  impaneled  by  agree- 
ment or  at  the  instance  of  the  plaintiff  in 
error,  he  cannot  complain  on  that  ground. 
State,  ex  rel.  McClung,  v.  Powell,  10  Neb. 
48  (4  N.  W.  317). 

 Method  of  procedure. 

401.  (1883.)  When  an  order  of  attach- 
ment Is  issued  by  a  county  judge,  In  a  case 
in  which  the  county  court  has  jurisdiction 
concurrently  with  the  district  court,  and 
chattels,  seized  upon  such  attachment,  are 
claimed  by  a  person  other  than  the  de- 
fendant in  such  attachment  suit,  proceed- 
ings for  the  trial  of  the  right  of  Bu?h  prop- 
erty should  be  commenced  and  conducted 
under  the  provisions  of  sections  486  and 
487  of  the  fltvll  code.  Bchell  v.  Husenstine, 
15  Neb.  9  (16  N.  W.  758). 

 ETidence. 

Evidence  admissible  In  action  on  bond, 
see  post,  H  437-440. 

402.  (1881.)  An  undertaking  to  return 
property  in  suit  by  claimant  Is  admissible 
In  evidence.  Noakes  v.  Switaxr,  12  Neb. 
156  (10  N.  W.  536). 

 Judgment  rendered. 

403.  (1902.)  In  proceedings  for  the  trial 
of  the  right  of  property,  under  section  996 
et  seg.,  code  of  civil  procedure,  the  only 
judgment  a  Jutlce  Is  authorized  to  render 
is  a  judgment  for  costs.  McCormick  Har- 
vesting Machine  Go.  v.  Scott,  66  Neb.  481 
(92  N.  W.  599). 

 ConcIuBiveneH  of  flnding  or  judg- 
ment. 

404.  (1880.)  The  trial  and  finding  of 
the  right  to  property  levied  on  in  attach- 
ment Is  not  conclusive  as  to  ownership  of 
the  property  and  conclusive  as  to  ownership 
of  the  properly  and  a  creditor,  notwith- 
standing such  finding,  may  still  contest  his 
right  to  such  property,  and  a  mandamus 
will  not  be  granted  to  compel  the  officer  to 
comply  with  the  order  of  the  justice.  State, 
ex  rel.  Bnelling,  v.  CHlUspie,  9  Neb.  605  (4 
N.  W.  239). 

405.  (1882.)  Where  goods  are  levied 
upon  under  an  attachment  issued  by  a  Jus- 
tice of  the  peace,  and  are  claimed  by  an- 
other than  the  defendant  In  the  attachnrent, 
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and  such  claimant  institutes  proceedings  for 
a  trial  of  the  rlgfat  of  the  property,  and 
Judgment  Is  rendered  against  htm,  he  can- 
not afterwards  maintahi  replevin  against 
the  officer.  Brajf  v.  Saamttn,  13  Neb.  S18 
(14  N.  W.  474). 

406.  (1902.)  A  stranger  to  an  attach- 
ment suit,  in  whose  possession  the  attached 
property  is  found,  who  gives  a  redelivery 
undertaking  under  section  930.  code  of  dvll 
procedure,  cannot  thereafter  assert  owtier* 
ship  and  try  the  right  of-  property  under 
sections  945  fud  996.  AUyn  v.  Cole,  3  Unot. 
235  (91  N.  W.  506). 

-  Review. 

407.  (1902.)  The  order,  on  a  trial  of 
right  of  property  seized  under  attachment, 
under  section  996  et  teq.  of  the  code  of 
civil  procedure,  to  be  issued  by  a  Justice  to 
the  ofllcer,  directing  restoration  of  the  prop- 
erty, is  tiot  a  Judicial  order,  from  which 
error  will  lie,  but  merely  the  means  of 
apprising  the  officer  of  the  resilt  ^ 
Inquisition.  McGormiok  Harvesting  Ma- 
chine Co.  V.  Scott,  66  Neb.  481  (92  N.  W. 
599). 

408.  (1902.)  Proceedings  before  a  jus- 
tice of  the  peace  on  trial  of  right  of  prop- 
erty, under  sections  996,  997  and  998  of 
the  code  of  civil  procedure,  are  reviewable 
on  error.  McCormick  Harvesting  Machine 
Co.  V.  Soott,  66  Neb.  479  (92  N.  W.  699).  • 

409.  (1902.)  Upon  a  reversal  In  the  dis- 
trict court  of  a  judgment  of  a  Justice  of  the 
peace  rendered  In  proceedings  to  try  the 
right  of  property  seized  under  attachment, 
the  district  court  has  jurisdiction  to  hear 
and  determine  the  issues,  but  its  Jurisdic- 
tion to  render  Judgment  is  limited,  as  that 
of  a  Justice  of  the  peace,  to  a  Judgment  for 
costs,  and  a  judgment  for  a  release  of  the 
property  from  the  levy,  and  a  restoration 
thereof  to  the  claimant.  Is  unauthorized  and 
void.  McCormick  Harvesting  Machine  Co. 
V.  Scott,  66  Neb.  481  (92  N.  W.  599). 

ZZ.  BETirBK. 

In  general. 

410.  (1883.)  After  schedule,  appraise- 
ment and  return  of  the  writ.  It  Is  error  to 
permit  an  amendment  of  the  return  with- 
out any  showing,  and  a  cancellation  of  the 
return  will  be  set  aside.  Griffith  v.  Short, 
14  Neb.  259  (15  N.  "W.  335). 

411.  (1883.)  Where  the  return  on  the 
writ  of  attachment  shows  a  levy  upon  the 
property,  the  calling  of  appraisers,  the  ap- 
praisement of  the  property,  etc.,  and  states 


that  the  appraisement  is  returned  herewith, 
but  falls  to  describe  the  property  levied 
-  upon,  such  description  being  fully  stated  in 
the  appraisement,  held,  that  after  Judgment 
the  return  is  sufficiently  certain.  Cfrebe  v. 
Jones,  15  Neb.  312  (18  N.  W.  81)- 

412.  (1887.)  Where  an  officer  holding 
an  order  of  attachment  receives  other  or- 
tfera  against  the  sfime  property  before  serv- 
ing the  first  one,  he  may  malte  levy  under 
all  at  the  same  time  and  make  but  one  re- 
turn therefor.  Connellif  v.  Bdgerton,  St 
Neb,  82  (34  N.  W.  76). 

Z.  LT ABILITY  ON  BOND  OR  UNDEB- 
TAKINO. 

Redelivery  bond,  see  ante,  S§  220-228. 
Nature  of  action. 

Liability  on  delivery  Iwnd,  see  ante, 
SS  220-226. 

413.  (1892.)  An  action  upon  an  under- 
taking for  an  attachment  is  one  arising 
upon  contract,  and  may  be  maintained  by 

attachment  against  the  property  of  a  nan- 
resident.  The  fact  that  the  damages  are 
unliquidated  does  not  change  the  character 
of  the  action.  Withers  v.  Brittain,  35  Neb. 
436  (63  N.  W.  375). 

Requisites  and  validity  of  bond. 

414.  (1889.)  An  undertaking  in  attach- 
ment  signed  by  the  sureties  alone  and  not 
signed  by  the  plaintiff  in  the  action  is  not 
void.  And  where  an  attachment  is  wrong- 
fully, issued  a  suit  can  be  maintained  on 
such  undertaking,  without  making  the  at- 
tachment plaintiff  a  party  to  the  action. 
Eckman  v.  Hammond,  27  Neb.  611  (43  N. 
W.  397). 

415.  (1897.)  An  attachment  bond  ]s 
valid  without  the  signature  of  the  attach- 
ing plaintiff,  and  where  he  does  not  sign 
the  bond  be  is  not  liable  thereon  to  defend- 
ant In  attachment.  Storz  v.  FinkJrstein,  SO 
Neb  177  (69  N.  W.  856). 

Nature  of  liability  of  co-aurety. 

416.  (1871.)  A  surety  on  one  attach- 
ment bond  Incurs  an  obligation,  several  as 
respects  a  surety  on  another  attachment 
bond,  when  the  two  are  given  respectively 
In  several  suits,  against  the  same  drfend- 
ants,  and  the  same  projMrty  is  taken  upon 
the  same  writs.  McReady  v.  Roger,  i  Neb. 
124  (93  Am.  Dec.  833). 

Extent  of  liability. 

417.  (1871.)  A  surety  on  an  attachment 
bond  is  liable  for  all  damages  which  the 
defendant  on  the  writ  may  sustain,  up  to 
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the  redelivery  of  the  property  to  him,  It 
the  attachment  Is  dissolved.  McReady  v. 
Room,  1  Neb.  124  (93  Am.  Dec.  883). 

CondltionB  precendent. 

418.  (1889.)  Where  service  of  bummons 
is  had  upon  au  attachment  defendant,  and 
he  appears  to  the  action,  he  cannot  main- 
tain a  salt  npon  the  attachment  undertak- 
ing upon  the  ground  that  the  attachment 
was  TTongfully  Issued,  without  having  ob- 
tained a  judgment  of  the  court  in  which 
the  attachment  proceeding  was  pending  dis- 
cbargiog  the  attachment.  Eckman  v.  ffam- 
Koni.  27  Neb.  611  (43  N.  W.  397). 

Defenses. 

419.  (1893.)  The  fact  that  an  officer 
permits  Judgment  to  be  rendered  agalnat 
him  for  an  alleged  wrongful  levy,  without 
making  a  defense,  although  a  circumstance 
which  with  others  in  an  action  on  the  in- 
demoity  bond  given  him  by  the  attachment 
plaintiff,  may  show  fraud,  yet  In  oider  to  do 
so  it  must  appear  that  a  defense  was  avail- 
able. MHwlovitcK,  Fletcher  &  Co.,  v.  Bar- 
teM,  36  Neb.  4»1  (54  N.  W.  826). 

420.  (1901.)  A  suit  having  been  brought 
for  the  malicious  attachment  of  the  plaln^ 
tiff's  property,  did  not  consltute  an  election 
of  remedies  so  as  to  preclude  plaintiff  from 
snbaequently  bringing  action  on  the  attach* 
ment  bond.  Simon*  v.  Fagan,  62  Neb.  2S7 
(87  N.  W.  21). 

Parties. 

421.  (1896.)  Where  the  attachment  un- 
dertaking wM  signed  by  the  sureties  alone 
and  not  by  the  attachment  creditor,  an  ac- 
tlon  thereon  cannot  be  maintained  against 
the  latter.  8torz  v.  Finkleatein.  48  Neb.  27 
(«6  N.  W.  1020).  . 

Bet-o£ 

422.  (1881.)  In  an  action  on  an  attach- 
meot  undertaking,  an  unliquidated  claim 
due  from  plaintiff  may  be  set  off.  Raymond 
Bro$.  V.  Oreen  d  Co.,  12  Neb.  215  (10  N.  W. 
709  ;  41  Am.  St.  Rep.  763). 

423.  (1881.)  In  an  action  upon  an  at- 
tachment undertaking,  against  a  surety  and 
principal,  a  demand  due  the  principal  from 
plaintiff,  may  be  set  off  against  him.  Ray- 
mond Brot.  V.  Oreen  A  Co.,  12  Neb.  215  (41 
Am.  St  Rep.  763). 

424.  (1903.)  Sureties  on  an  attachment 
nndertaking  are  properly  allowed  the  bene- 
fit of  legal  offsets  held  by  their  principal, 
who  was  not  a  party  to  the  action  against 
plaintiff,  the  principal  araenting  to  such  de- 


fense and  assisting  in  presenting  it  Wa^ 
ler  e.  Deranleau,  4  Unof.  497  (94  N.  W. 
1038). 

436.  (1S9S.)  In  an  action  upon  an  at- 
tachment undertaking,  a  .claim  due  tiie 
principal  in  such  bond  from  the  plaintiff  la 
a  proper  subject  of  set-off.  Field  v.  Max- 
well, 44  Neb.  900  (62  N.  W.  62).  ' 

Damages. 

426.  (1881.)  In  an  action  upon  an  un- 
dertaking for  an  attachment,  the  reason- 
able value  of  an  attorney's  services,  who 
procured  the  dissolution  of  the  attachment. 
Is  a  proper  item  of  damage.  Aoymond  Bros. 
V.  Green  Co.,  12  Neb.  215  (10  N.  W.  709;  42 
Am.  Rep.  763). 

427.  (1897.)  The  obligation  of  a  surety 
In  an  underlying  in  attachment  Is  to  pay 
the  obligees  thereof  the  damages  sustalne:! 
by  reason  of  the  attachment,  "If  the  order 
be  wrongfully  obtained-"  Hopewell  v.  Mc- 
Grew,  50  Neb.  789  (70  N.  W.  397). 

Pleadings. 

428.  (1877.)  It  is  not  enough  to  state 
in  the  petition  that  the  attachment  was 

quashed,  and  the  property  released  by  pro- 
ceedings in  error.  Eaton  v.  Bartacherer,  5 
Neb.  469. 

429.  (1877.)  In  an  action  on  an  under- 
taking in  attachment  the  petition  should 
allege  that  the  order  of  attachment  was 
wrongfully  sued  out,  or  obtained.  Eaton  v. 
Bartscherer,  5  Neb.  469. 

430.  (1893.)  If  an  attaching  officer,  by 
collusion  and  fraud,  should  permit  a  Judg- 
ment to  be  wrongfully  rendered  against 
him,  these  facts  may  be  pleaded  to  an  ac- 
tion on  an  Indemnity  bond,  together  with  a 
statement  of  the  plaintiff  in  attachment  that 
the  property  levied  upon  was  that  of  the 
debtor  in  attachment  Mihalovitch,  Fletcher 
d  Co.  V.  Barlasa,  36  Neb.  491  (S4  N.  W. 
826). 

431.  (1897.)  A  petition  disclosing  that 
the  action  was  brought  by  the  assignee  of 
a  party,  a  stranger  to  those  described  In 
the  attachment  bond,  and  was  one  for  dam- 
ages which  he  claimed  to  have  sustained  by 
reason  of  the  seizure  under  the  writ  of  at- 
tachment of  property  of  which  he  was  in 
possession  as  such  assignee,  does  not  state 
a  cause  of  action  on  the  bond.  Hopewell  v. 
McOrew,  50  Neb.  789  (70  N.  W.  397). 

432.  (1903.)  Payment  Is  a  defense  which 
must  be  alleged  and  proved  in  an  action  on 
an  attachment  undertaking.  Waller  v. 
Deranleau,  4  Unof.  497  (94  N.  W.  1038). 


341 


Digitized  by 


Google 


(488 


ATTACHMENT. 


f  444 


433.  (1904.)  In  an  action  on  a  forth- 
comiDg  bond  given  by  the  defendant  in  at- 
tachment in  pursuance  of  section  206,  code 
of  civil  procedure,  it  is  necessary  to  allege 
and  prove  an  order  of  the  court  in  the  at- 
tachment proceedings  for  the  sale  of  the  at- 
tached property.  Young  v.  Joseph  Brot.  <S 
Davidson.  Unof.  569  (99  N.  W.  622). 
Evidnice. 

 Burden  of  proof. 

434.  (1896.)  Id  a  suit  on  an  attachment 
bond,  where  the  answer  denies  each  allega- 
tion of  the  petition,  the  burden  is  on  plain- 
tiff to  show  the  execution  ot  the  bond  and 
the  wrongful  issuance  of  the  attachment, 
proof  that  the  attachment  was  merely  dis- 
solved not  being  sufficient.  Storz  v.  FinKle- 
stein,  48  Neb.  27  (66  N.  W.  1020). 

435.  (1897.)  In  an  action  on  an  attach- 
ment bond,  where  the  answer  Is  a  general 
denial  ot  the  averments  of  the  petition,  the 
burden  is  upon  the  plaintiff  to  show  that 
the  attachment  was  wrongfully  Issued;  that 
is,  that  the  averments  in  attachment  affi- 
davit as  ground  for  the  writ  were  untrue. 
atorz  V.  Finklestein.  50  Neb.  177  (69  N.  W. 
866). 

436.  (1899).  In  a  suit  on  an  attachment 
bond,  where  averments  of  the  petition  are 
put  in  issue  by  the  answer,  the  burden  Is 
upon  plaintiff  to  establish  that  the  ground 
stated  In  the  affidavit  for  attachment  did 
not  exist.  Jandt  v.  Deranleau,  57  Neb.  497 
(78  N.  W.  22). 

 Admissibility. 

Evidence  admissible  In  trial  of  right  of 
property,  see  ante,  §  402. 

437.  (1881.)  Where  a  third  party  claims 
attached  property  and  the  trial  of  right  of 
property  results  in  his  favor,  and  plaintiff 
gives  an  undertaking  to  the  officers  as  secu- 
rity for  damages,  such  undertakicg  is  ad- 
missible in  evidence  in  an  action  against 
the  signers  for  damages.  Noakes  v.  Switzer, 
12  Neb.  156  (10  N.  W.  636). 

438.  (1899.)  In  an  action  on  an  attach- 
ment bond  the  defendants  who  undertake 
to  make  proof  of  facts  Justifying  a  resort 
to  attachment  should  be  permitted  to  in- 
troduce testimony  relevant  to  that  issue. 
Jandt  V.  Deranleau.  57  Neb.  497  (78  N.  W. 
22). 

439.  (1903.)  An  attachment  undertaking 
in  the  body  of  which  defendants'  names 
appear  as  obligors  although  at  the  bottom 
appears  the  name  of  a  banking  company  of 
which  they  were  respectively  president  and 


cashier,  with  a  penmark  erasure  through  It 
and  the  appearance  that  "by"  had  origin- 
ally been  written  before  each  of  their 
names,  and  "Pres."  after  one  and  "cashier" 
after  the  other,  is  admissible  In  evidence  In 
the  first  Instance,  leaving  the  parties  to 
such  explanation  as  they  choose  to  offer. 
Waller  v.  Deranleau,  4  Unof.  197  (94  N.  W. 
1038). 

440.  (1903.)  Where  it  is  alleged  and 
sufficiently  appears  that  the  plaintiff  in  the 
suit  on  the  attachment  undertaking,  who 
is  there  named  as  "Luclen,"  is  the  real  de- 
fendant and  the  one  whose  property  was 
seized  under  the  attachment,  it  is  not  suffi- 
cient ground  for  rejecting  the  evidence  of 
the  record  in  the  attachment  case  that  de- 
fendant is  therein  designated  as  "Lewis," 
the  evidence  in  the  present  case  lowing 
that  he  is  known  as  "Luclen,"  "Lewis,"  and 
"Lew."  Waller  v.  Deranleau,  4  Unof.  497 
(94  N.  W.  1038). 

lostraetions. 

441.  (1897.)  In  an  action  on  an  attach- 
ment bond,  where  the  answer  is  a  general 
denial,  an  Instruction  which  permits  the 
jury  to  return  a  verdict  for  the  plaintiff  If 
they  find  that  the  attachment  was  merely 
dissolved,  held  erroneous.  Storz  v.  Finkle- 
stein, 50  Neb.  177  (69  N.  W.  856). 

442.  (1899.)  Where,  In  an  action  on  an 
attachment  bond  because  of  an  alleged 
wrongful  attachment,  plaintiff  had  made  no 
effort  to  prove  the  allegation,  and  the  court 
had  refused  to  admit  proofs  contradictory 
thereof  by  defendants.  heM,  erroneous  to 
submit  that  Issue  as  one  of  tact,  to  the 
Jury.  Jandt  v.  Deranleau.  57  Neb.  497  (78 
N.  W.  22). 

Directino:  verdict. 

443.  (1903.)  The  fact  that  plaintiff  in  a 
suit  on  an  attachment  undertaking  did  not 
in  terms  allege  that  the  damages  for  which 
he  sued  were  unpaid,  where  defendants  an- 
swered denying  the  damages  and  the  cause 
of  action,  aud  setting  up  ofTsets.  and  allege 
no  payment,  and  wheve  the  evidence  shows 
throughout  that  damages  have  always  been 
denied  and  are  unpaid,  does  not  entitle  the 
defendant  to  an  instruction  for  a  verdict  or 
to  a  judgment  upon  the  pleadings..  Walter 
V.  Deranleau,  4  Unof.  497  (94  N.  W.  1038). 

ZX  WBONGFIIX  ATTACHKEHT. 

Nature  and  grounds  of  liability. 

444.  (1884.)  Malice  In  an  attachment 
may  be  Inferred  from  want  of  probable 
cause,  but  this  Inference  may  be  repelled  Xu 


Digitized  by 


1445 


ATTACHMENT. 


«45S 


fids  and  circumstances.  Parmer  v.  Keith, 
\t  Neb.*91  (20  N.  W.  103). 

445.  (1884.)  To  maintala  an  action  Cor 
lulidoas  attachment  there  must  be  a  want 
of  probable  cause,  malice  of  the  defendant, 
and  injury  to  the  plaintiff.  Parmer  v. 
Keith.  16  Neb.  91  (20  N.  W.  103). 

446.  (1896.)  In  the  absence  of  malice, 
an  action  for  the  wrongful  suing  out  of  an 
atiacbment  can  be  maintained  alone  on  the 
attachment  bond.  To  maintain  an  action 
iDdependently  of  the  statute,  and  not  on 
ihe  ljor.J,  malice  in  suing  out  the  writ  and 
want  of  probable  cause  must  be  averred  and 
sliown.  Store  v.  FinMeatein,  48  Neb.  27 
166  N.  W.  1020). 

Penons  liable. 
In  generaL 

447.  (1897.)  Where  a  plaintiff  in  an 
attachment  of  goods  belonging  to  a  stranger, 
buys  them  at  the  sale,  with  knowledge  of 
the  true  ownership,  and  converts  tbem  to 
his  own  use,  such  acts  constitute  a  ratifi- 
cation. Cole  V.  Edwardt,  52  Neb.  711  (72 
N.  W.  1046). 

448.  (1897.)  The  plaintiff  in  an  attach- 
ment suit  has  control  of  the  writ  and  may 
require  the  release  of  the  levy.  Therefore, 
wbere  the  goods  of  a  stranger  have  been 
levied  upon,  and  the  plalntift  with  knowl- 
edge of  that  fact  refuses  on  demand  to  re- 
lease them,  such  refusal  constitutes  a  raU- 
fication  of  the  wrongful  levy.  Cole  v.  Ed- 
icord*,  52  Neb.  711  (72  N.  W.  1045). 

448a.  (1907.)  Where  an  action  is  brought 
without  the  authority  or  sanction  of  the 
party  In  whose  name  It  is  prosecuted,  and 
as  attachment  is  procured  to  be  issued 
thereon,  such  attachment  is  wrongfully  ob- 
tained within  the  meaning  of  section  200 
of  the  code.  Bauer  v.  UUcheU,  80  Neb.  187 
1113  N.  W.  986). 

449.  (1898.)  If,  in  an  attachment  in 
which  the  goods  of  a  stranger  to  the  suit 
have  been  taken  and  sold  under  the  writ, 
the  plaintiff,  with  knowledge  of  the  true 
ownership  of  said  goods,  receives  the  pro- 
ceeds of  the  sale,  ft  constitutes  a  ratification 
of  the  levy.  Omaha  yat.  Bank  v.  Rol>insoH, 
5«  Neb.  690  (77  N.  W.  73). 

 Joint  liability  of  plainttiT  and  offi- 
cer. 

450.  (1884.)  When  in  an  action  of  tres- 
pass de  bonis  aaportatis  against  a  constable 
and  one  who  was  plaintiff  in  an  attach- 
ment suit  wherein  the  property  of  the  plain- 


tiff In  the  case  at  bar,  who  was  a  stranger 
to  the  attachment  suit,  was  wrongfully 
seized  and  sold  by  the  said  constable  as 
the  property  of  the  defendant  in  said  at- 
tachment suit,  the  said  constable  and  origi- 
nal plaintiff  answer  Jointly  admitting  the 
taking  but  denying  the  ownership  of  the 
plaintiff  at  bar  and  alleging  ownership  In 
the  defendant  in  the  attachment  suit,  the 
said  original  plaintiff,  co-defendant  at  bar, 
will  be  held  to  have  adopted  the  taking  by 
the  constable  and  to  be  jointly  liable  with 
him.  Taylor  v.  Ryan,  16  Neb.  673  (19  N.  W. 
475). 

451.  (1891.)  Where  the  goods  of  B  were 
wrongfully  levied  upon  and  sold  on  an  ex- 
ecution and  attachment  against  A,  and  the 
plaintiffs  in  those  actions  directed  the  levy 
and  sale  and  indemnified  the  offl>-er.  they 
are  Jointly  liable  with  him  and  his  sureties 
for  the  wrong.  Wo(fcer  v,  Wonderlick,  33 
Neb.  504  (50  N.  W.  446). 

452.  (1894.)  Plaintiffs  who  indemnify 
and  direct  the  sheriff  In  a  wrongful  levy 
upon,  and  sale  of,  the  goods  of  one  person 
under  execution  and  attachment  against  an- 
other, are  Jointly  liable  with  the  officer  and 
his  sureties.  Wonderlick  v.  Walker,  41  Neb. 
S06  (60  N.  W.  103). 

453.  ( 1897. )  Where  an  officer  levies 
writs  of  attachment  on  the  goods  of  a 
stranger,  the  plaintiffs  in  the  attachment 
cases  will  be  liable  In  trover.  Jointly  with 
the  officer,  not  only  when  they  directed  the 
wrongful  levy,  hut  also  when  they  subse- 
quently adopted  or  ratified  his  acts.  Cole 
V.  Edwards.  52  Neb.  711  (72  N.  W.  1045). 

454.  (1901.)  A  Sheriff  who,  as  a  con- 
dition precedent  to  the  levy  of  a  writ  of  at- 
tachment, demands  and  receives  indemnity 
from  the  plaintiff  in  the  suit,  acta  in  so 
doing  in  virtue  of,  and  not  merely  under 
color  of,  his  office,  and  the  sureties  on  his 
official  bond  are  liable  for  damages  result- 
ing from  his  failure  to  preserve  and  prop- 
erly account  for  and  turn  over  the  security 
thus  obtained.  Comatock-Caatle  Stove  Co. 
V.  Caulfteld.  1  Unof.  542  (95  N.  W.  783). 

455.  (1903.)  The  seizure  of  the  goods  of 
a  third  party  by  the  sheriff  under  an  order 
of  attachment  Is  tortious,  and  attaching 
creditors  who  Join  with  the  sheriff  in  re- 
f^Istlng  an  action  brought  by  such  third 
party  to  recover  the  goods  become  trespass- 
ers ab  initio,  and  jointly  and  severally 
liable  for  a  money  judgment  rendered 
therein  In  favor  of  such  third  party.  First 
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A'of.  Bank  v.  Avery  Planter  Co.,  69  Neb. 
329  (95  N.  W.  622;  111  Am.  St.  Rep.  541). 

^  Attorney. 

456.  (1882.)  When  an  attorney,  in  an 
attachment  suit.  In  addition  to  his  ordlnaiT 
duties  in  suing  out  the  writ,  specially  ad- 
vises and  directs  the  Illegal  seizure  of 
property,  and  assists  Id  its  conversion  by 
being  present  at  the  sale,  and  bidding  off 
portions  of  It  for  his  client,  his  liability  is 
equal  to  that  of  the  officer  by  whom  the 
seizure  and  sale  were  made.  Peckinbaugh 
V.  Qaillin,  12  Neb.  686  (12  N.  W.  104). 

 Justice  of  the  peace,  and  county 

judge. 

457.  (1871.)  A  probate  Judge  Issuing  an 
attachment  and  a  sheriff  executing  It,  are 
not  liable  for  the  taking  and  conversion  of 
property  thereon  If  they  have  acted  in 
good  faith.    Morgan  v.  Marsh,  1  Neb.  361. 

458.  (1886.)  Where  an  action,  by  at- 
tachment is  broi^ht  before  a  Justice  of  the 
peace  against  a  non-resident  of  the  state, 
and  bis  property  attached  and  sold,  the  Jus- 
tice win  be  liable  if  the  cause  of  action  Is 
not  founded  on  contract^  Judgment,  or  de- 
cree. Wright  v.  Bouts^  18  Neb.  234  (26  N. 
W.  80). 

459.  (1897.)  A  Justice  of  the  peace  who 
issues  an  order  of  attachment  against  a 
resident  of  the  state,  without  an  undertak- 
ing therefor  first  having  been  executed,  Is 
liable  for  nominal  dam^ea  to  the  defend- 
ant In  such  attachment,  although  ttaa  latter 
suffer  no  actual  injury  therefrom.  Sead  v. 
Levy.  52  Neb.  456  (72  N.  W.  683). 

 Appraisers. 

460.  (1884.).  Persons  summoned  by  an 

attaching  officer,  to  appraise  the  attached 
goods,  cannot  on  making  such  appraise- 
ment,  be  held  liable  as  trespassers  at  the 
suit  of  one  claiming  the  attachment  was 
wrongful.  Thrailkill  v.  Daily,  16  Neb.  114 
(19  N.  W.  595). 

Jurisdiction. 

461.  (1892.)  An  action  for  a  wrongful 
suing  out  an  attachment  under  which  the 
property  of  the  debtor  was  seized,  is  one  for 
malicious  prosecution,  and  a  ]ustir«  of  the 
peace  has  no  Jurisdiction.  Rice  v.  Day,  34 
Neb.  100  (61  N.  W.  464). 

Defenses. 

462.  (1901.)  A  Judgment  in  favor  of  a 
defendant  in  an  action  for  malidously  at- 
taching plaintiff's  property,  held  no  bar  to 
a  subsequent  action  by  plaintiff  to  recover 


the  penalty  of  an  attachment  bond  tor 

wrongful  Issuance  of  the  attachmeuL 
Simons  v.  Fagan,  62  Neb.  287  (87  N.  W. 
21). 

Damages. 

463.  (1892.)  Where  from  the  issue  made 
by  the  pleadings,  it  Is  In  effect  admitted 
that  an  attachment  was  wrongfully  sued 
out  and  levied  on  the  debtor's  stock  of 
goods,  although  they  were  not  removed 
from  the  store,  such  debtor,  after  the  dis- 
solution of  the  attachment,  will  be  entitled 
to  damages  for  injury  to  his  business  and 
credit,  and  a  verdict  for  $350  upon  tbe  evi- 
dence in  the  record  will  not  be  set  aside. 
Meyer  &  Raapke  v.  Fagan,  34  Neb.  184  (51 
N.  W.  753). 

464.  (1898.)  For  wrongful  Injury  or  de- 
struction of  one's  financial  credit  he  may 
recover  whatever  pecuniary  damages  he  can 
prove,  by  competent  testimony  under  proper 
pleadings,  he  has  sustained  thereby.  Kn-i 
V.  CooJe,  56  Neb.  71  (76  N.  W.  524:  71  Am. 
St  Rep.  661). 

466.  (1898.)  One's  measure  of  damages 
for  wrongful  attachment  of  his  property  la, 
under  proper  pleadings,  all  tbe  damages  he 
has  sustained  thereby.  Gains  prevented  are 
losses,  and  these  are  damages.  Kyd  v.  Cook. 
56  Neb.  71  (76  N.  W.  624;  71  Am.  St  Rep. 
661). 

466.  (1898.)  A  loss  of  profits  Is  a  loss 
which  may  be  reasonably,  naturally,  and 
ordinarily  expected  to  follow  from  tbe  clos- 
ing up  of  a  merchant's  place  of  business 
and  tbe  seizure  of  his  goods.  £yd  v.  Cook. 
66  Neb.  71  (76  N.  W.  624;  71  Am.  St  Rep. 
661). 

467.  (1898.)  Where  a  sheriff  wrongfully 
attached  a  merchant's  goods  and  retained 
them  three  months,  the  merchant,  In  a  salt 
for  damages  may  prove  sales  and  profits 
during  corresponding  months  of  the  previ- 
ous year  as  a  basis  to  determln*«  proBts 
lost.  Kyd  V.  Cook,  56  Neb.  71  (76  N.  W. 
524;  71  Am.  St  Rep.  661). 

468.  (1899.)  In  an  action  for  wrongful 
attachment  of  accounts,  the  face  value  ot 
the  accounts  may  or  may  not  fnmlsb  t 
measure  of  damages.  8Joan  v.  Thomas  Mfg. 
Co.,  68  Neb.  713  (79  N.  W.  728). 

469.  (1899.)  Under  sec  214  of  the  code 
BCcounts  may  be  subjected  to  the  Hen  of  an 
attachment  and  hence  In  an  action  for  i 
wrongful  seizure  and  retention  of  possession 
of  property  under  a  writ  of  attachment  In- 
clusive of  accounts,  the  plaintiff  may  re- 
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corer  damages  for  the  wrongful  acta  la. 
regard  to  the  accounts.  Sloan  v.  Thomat 
Mfg.  Co^  58  Neb.  713  (79  N.  W,  728). 

Pleading. 

Pleading  in  general,  see  Pleading. 

470.  (1889.)  A  petition  alleging  that 
the  defendant  caused  an  attachment  wrong- 
full''  Issued  a^inst  tho  plaintiff's  property, 
consisting  of  horses  and  drays,  thereby 
causing  great  damage  to  the  plaintiff  bj 
loss  of  business,  and  .  injury  to  the  horses 
by  reason  of  their  being  kept  shut  up  for 
forty  days,  and  causing  the  expenditure  of 
attorney's  fees,  states  a  cause  of  action  for 
malicious  attachment.  Jones  v.  Fruin,  26 
Xeb.  7«  (42  N.  W.  283). 

471.  (1898.)  A  petition  In  a  suit  for 
wrongful  attachment  held  not  demurrable 
for  omitting  to  give  names  of  persons  who 
refused  plaintiff  credit  because  of  the  at- 
tachment Kvd  V.  Cook,  56  Neb.  71  (76  N. 
W.  524  :  71  Am.  St,  Rep.  661). 

472.  (I8{»8.)  A  petition  In  an  action  for 
wrongful  attachment  sufBcIently  specific  to 
pennit  plaintiff  to  introduce  evidence  of  loss 
of  credit  sustained  fay  him  in  consequence 
of  the  attachment.  Kyd  v.  Cook,  66  Neb.  71 
m  N.  W.  524;  71  Am.  St  Rep.  661). 

Evidence, 

'  Snfflciency. 

473.  (1883.)  In  an  action  against  a 
justice  of  the  peace  for  wrongfully  issuing 
an  attachment,  and  where  the  bill  of  par- 
timlars  on  the  attachment  suit  and  the 
affidavit  therein  was  read  in  evidence,  an 
instruction  that  there  was  no  evidence 
tending  to  show  that  defendant  acted  negli- 
gently, wrongfully  or  corruptly  in  Issuing 
the  attachment.  Is  erroneous.  Roims  v. 
Wriffht.  14  Neb.  457  (16  N.  W.  765). 

474.  (1889.)  To  sustain  an  action  for 
malicioas  attachment  of  property,  it  Is 
necessary  to  prove  want  of  probable  cause,  ■ 
malice,  and  damage  to  the  plaintiff  from 
the  Issuing  of  the  attachment.  Want  of 
probable  cause  being  shown,  the  question 
whether  the  defendant  was  actuated  by 
malice  is  still  one  of  fact  for  the  jury. 
Jtmei  V.  Fruin,  26  Neb.  76  (42  N.  W.  283). 

476.  (1897.)  Evidence  In  an  a^lon  for 
wTongfal  attachment  held  to  show  that  the 
damages  assessed  by  the  Jury,  Including 
1500  for  loss  of  reputation  and  humiliation, 
are  excessive.  Jenten  v.  HaUam,  61  Neb. 
492  (70  N.  W.  1121). 


 AdmissibiUty. 

476.  (1884.)  On  the  case  set  out  at 
length  In  the  opinion,  held^  that  the  chattel 
mortgage  and  note  therein  referred  to  were 
properly  admitted,  and  the  instruction 
therein  referred  to  properly  refused.  TaV" 
lor  V.  Ryan,  15  Neb.  578  (19  N.  W.  475). 

477.  (1887.)  In  an  action  against  a 
sheriff  for  conversion  of  certain  miiUtiery 
goods  claimed  to  belong  to  the  wife  of  tbr 
attachment  debtor,  it  having  been  proved 
that  both  of  them  had,  up  to  a  certain  poln 
of  time,  under  some  authority  and  in  som- 
capacity,  exercised  control  over  the  sal;) 
stock  of  goods  and  the  store  in  which  the 
same  was  kept,  it  is  competent  on  the  par; 
of  the  defendant  to  prove  any  fact  con 
nected  with  the  business  which  from  \u 
nature  must  have  been  known  to  the  wlft 
Inconststent  with  her  claim  of  ownership. 
Oberfelder  v.  Kavanaugh,  21  Neb.  483  (33 
N.  W.  295). 

478.  (1895.)  In  an  action  against  an 
officer  for  damages  for  wrongfully  selling 
exempt  property,  the  execution  debtor's  in- 
ventory and  affidavit  for  exemption  may  be 
admitted  in  evidence.  Smith  v.  Johnton. 
43  Neb.  764  (62  N.  W.  217). 

479.  (1898.)  In  an  action  against  a 
sheriff  or  coroner  for  conversion  of  prop- 
erty seized  by  him  under  a  writ  of  attaoh- 
ment,  the  inventory  and  appraisement  made 
and  assigned  by  such  officer  In  the  attach- 
ment proceedings  are  admissible  in  evi- 
dence against  blm  on  the  question  of  the 
value  of  the  property.  Maul  v.  Drexel,  66 
Neb.  446  (76  N.  W.  163). 

ATTENDANCE. 

At  court  as  ground  for  exemption  from 
process,  see  Process,  Si  149-154. 

At  legislature  as  exempt  from  process, 
see  Process,  9S  147,  148. 

Of  juror,  see  Jury,  111. 

Of  witness,  see  Witnesses,  1 8. 

ATTESTATION. 

Of  assignment  of  property  for  creditors, 
see  Assignments  for  Benefit  of  Creditors 
9  36. 

or  deed,  see  Deeds.  H  56-68. 

Proof  of  attestation  as  preliminary  to 
introduction  of  writing  in  evidence,  see 
Evidence,  X,  D. 

Necessity  of,  of  written  contract  to  sell 
land,  see  Frauds,  Statute  of,  99  61,  62. 

Of  mortgage,  see  Mortgages,  ||  80,  81. 

Of  will,  see  Wills,  99  53-56. 
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ATTORNEY  AND  CLIENT. 
ANALYSIS. 

I.  THE  OFFICE  OF  ATTOBNET. 

(A)  Admission  to  practice. 

Jurisdiction  to  admit,  SS  1, 
Capacity  and  qualifications,  3-6. 

Bight  of  attorney  of  another  state  to  appear  In  case,  {7. 

(B)  Privileges,  disabilities  and  liabilities. 

Acting  for  adverse  parties,  Sg8-10. 
Frotessional  conduct  in  general,  §S  11-13. 
<C)  Suspension  and  disbarment. 

Jurisdiction  of  courts,  fiS  14-16. 
Oronnds,  H  17-28. 
Proceedings. 

 Postponement  pending  indictment,  fiS04,  06. 

■■'       Joinder  with  contempt  proceedings,  |  26. 

 Sufficiency  of  evidence,  i  27. 

 Costs,  SS28,  20. 

TL  BETAINEB  AND  AUTHOBTTY. 

I'roof  of  authority,  g  30. 

 Presumptions  and  burden  of  proof,  {{31-38. 

Termination  of  relation,  ${  39,  40. 
Scope  of  authority  In  general,  8)1 41-43. 
Delegation  of  authority,  S  S  44,  45. 
Execution  of  indemnity  bond,  §  46. 
Confession  of  judgment,  $  47. 
Commencement  and  conduct  of  litigation,  8  48. 

Entry  of  appearance,  (§  49-B3. 
——Dismissal  of  action,     54,  65. 

 Conduct  of  trial,  «iS  56-58. 

— —  Assignment  of  judgment,  §  59. 

 Control  of  execution,  §S  60-62. 

Beceiving  payment,  §§63-67. 

Settlements,  compromises,  and  releases,  81 68-78. 

m.  DUTIES  AND  LIABILITIES  OF  ATTOBNET  TO  CLIENT. 

Advice  to  client,  §  74. 

Acquiring  property  adversely  to  Interests  of  client,  Sfi  76-82. 
Summary  remedies  of  client,  §83. 
Actions  for  money  collected,  §§  84-86. 
Actions  for  negligence,  1 87. 

IV.  COKPENSATION  AND  LIEN  OF  ATTOBNET. 
(A)  Fees  and  other  remuneration. 

Services  under  assignment  by  court,  SS88,  89. 

Premature  termination  of  relationship,  Sfi  90,  91. 

Services  for  which  fsM  may  be  charged,  |g  92-97. 

Persons  Uable.  H  98-100. 

Value  of  services,  §  101. 

Contracts  for  compensation,  §§  102-108. 

 Employment  by  attorney  of  assistant,  §§  109-112. 

Apportionment  between  attorneys,  C§  113,  114. 
Allowance  and  payment  from  funds  in  court,  fi  116. 
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Actions  for  compensation. 

 Idmitatlone,  S  116. 

-  —  Defenses,  5  117. 

 Pleading,  «{  118,  110. 

 Xridenee,  §1120-187. 

 InstractlonB,  1 128. 

Payment  of  fees  as  fraud  against  credlton,  $  129. 
(B)  Lien. 

Bight  to  lien,  H  130-132. 

Notice,  133-140. 

Services  or  fees  corered,  S  141. 

Sabject  matter  to  which  lien  attaches,  ||  142-lSl 

Priorities,  i,  152. 

Assignment  of  judgment,  §S  163-154. 
Assignment  of  claim,  §§  156,  156. 
Belease  of  lien,  f  157. 

Protection  against  settlement  between  parties,  H  lfi8»  159. 

Bemedies     attorney,  fS  160-164. 
Protection  against  set-off  betweai  parties,  SS  165-167. 
Enforcement,  H  168-177. 


Cross-references. 

Liability  for  advising  wrongful  attach- 
meDt,  see  Attachment.  S  456. 

CoDtracts  as  champertoas.  see  Champertj/ 
and  Maintenance. 

Excepting  to  charge  to  grand  Jury  as 
contempt,  see  Contempt,  S  12. 

Refusal  to  appear  as  counsel  before  a 
parties  lar  judge,  as  contempt,  see  Contempt. 

M  2,  3. 

Filing  affidavit  of  prejudice  of  judge  as 
contempt  of  court,  see  Contempt,  §S  4-8. 

Absence  of  attorney  as  ground  tor  con- 
tinuance, see  Continuance,  §§8,  9. 

Agreement  of  attornef?  as  grounds  for 
continuance,  see  Continuance,  Si  1,  2. 

Employment  by  county  board,  see  Coun- 
ties, f  164. 

Exemption  against  claim  for  moneys  col- 
lected by  attorney,  see  Exemptions,  SS  55,56. 

Liability  of  attoni^  for  embezzlement, 
see  Embezzlement.  H  28.  29. 

Indictment  charging  attorney  with  em- 
bezzlement, see  Embezzlement.  |34. 

N^llgence  of  attorney  as  ground  for  re- 
lief against  judgment,  see  Judgment,  Sf  370, 

371. 

Advice  of  attorney  as  probable  cause 
for  prosecution,  see  Malicious  Prosecution, 
f  1 21-27. 

Neglect  of  counsel  as  ground  for  new 
trial,  see  yew  THal.  91  50,  51. 

Appearance  by,  for  partnership,  see  Part- 
nership. S$  202,  203. 

Liability  of  attorney  who  signs  a  bond  In 


legal  proceedings,  see  Principal  ami  Surety, 
J  37. 

Appointment  of  attorney  for  receiver,  see 
Receiver*,  i  76. 

Argument  of  attorneys,  see  Trial,  T- 
Arguments  and  conduct  of  counsel  in  trial 
of  case,  see  Trial.  $8177-221. 

Liability  to  administrator  for  conversion 

of  property,  see  Trover  and  Conversion,  S  3. 

I.  THE  OFFICE  OF  ATTOBNET. 
A.  Admission  to  Practice. 

Jurisdiction  to  admit. 

1.  (1900.)  Since  the  passage  of  the  act 
of  1895  (ch.  6)  the  power  to  license  to 
practice  In  the  courts  of  Nebraska  has  been 
taken  from  the  district  courts  and  lodged 
exclusively  In  the  supreme  court.  In  re 
Admission  to  the  Bar.  61  Neb.  58  (84  N.  W. 
611). 

2.  ( 1906. )  Section  9,  chapter  8.  Re- 
vised Statutes,  1866,  was  not  repealed  as  a 
whole  by  chapter  6,  laws  1895.  but  the  power 
of  the  district  court  to  admit  attorneys  of. 
other  states  to  practice  In  this  state  was 
taken  away  by  that  act.  In  re  Burton,  76 
Neb.  752  n07  N.  W.  1015). 

Capacity  and  qualifications. 

3.  (1900.)  No  one  but  a  citizen  of  the 
United  States  and  a  resident  of  the  state 
of  Nebraska  can  be  admitted  to  practice 
generally  in  the  courts  of  said  state.  In  re 
Admission  to  the  Bar,  61  Neb.  68  (84  N. 
W.  611). 

4.  (1900.)  To  entitle  a  person  to  apply 
for  admission  to  the  bar  of  the  supreme 
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court  under  the  provisions  of  section  2, 

chapter  7,  of  the  Compiled  Statutes,  be 
must,  at  the  time  of  making  bis  application, 
have  attained  to  the  age  of  twenty-one  years. 
In  re  Admission  to  the  Bar,  61  Neb.  58  (84 
N.  W.  Oil). 

5.  ^1rJ0.^  Attentive  study  of  tbe  law  in 
t',ie  office  of  a  practicing  attorney  /or  the 
frll  perici  of  two  years,  or  regular  gralua- 
tion  from  the  College  of  Law  of  the  Univer- 
r'.ty  of  Nebraska,  is  absolutely  required; 
and  study  in  any  other  liw  school,  or  other- 
wise than  In  such  office,  will  not  be  con- 
sidered. In  re  Admission  to  the  Bar,  61 
Neb.  58  (84  N.  W.  611). 

6.  (1900.)  The  "practicing  attorney," 
in  wbo^e  ofQce  tbe  statute  requires  tbe  stud- 
ies of  the  applicant  to  be  duly  pursued,  is 
one  who  resides  and  practices  in  this  state. 
In  re  Admission  to  the  Bar,  61  Neb.  58  (84 
N.  W.  611). 

Bight  of  attorney  of  another  state  to  ap- 
pear In  case. 

'7.  (1900.)  A  practicing  attorney,  in 
good  standing  in  the  courts  of  record  of  a 
sister  state,  a  territory  or  a  foreign  coun- 
try, having  an  Interest  in  a  cause  pending 
in  any  of  the  courts  of  this  state,  may.  in 
the  discretion  of  such  courts,  and  as  a  mat- 
ter of  courtesy,  be  permitted  to  appear  in 
said  court  for  some  of  the  purposes  of  such 
cause.  In  re  Admission  to  the  Bar,  61  Neb. 
S8  (84  N.  W.  611). 

B.  Privileges,  Disabilities  and  Liabilities. 

Competency  of  attorney  as  Juror,  see 
Jury,  S  201. 

Competency  of  attorney  to  testify  in  ac- 
tion against  client,  see  Witnesses,  8S126- 
142. 

Acting  for  adverse  parties. 

8.  (1889.)  Where  an  attorney  was  em- 
ployed to  defend  a  prosecution  in  bastardy 
and  in  violation  of  bis  retainer  sought  to 
appear  for  the  plaintifT  In  the  action,  and 
was  perpetually  enjoined  from  so  doing, 
such  retainer  and  injunction  will  not  pre- 
vent him  from  accepting  a  retainer  and  ap- 
pearing for  the  plalntiffl  in  a  suit  for  dam- 
ages resulting  from  a  breach  of  contract  for 
marriage,  tbe  plaintiff  and  defendant  being 
the  same  as  In  the  prosecution  for  bastardy. 
Mussetman  v.  Barker,  26  Neb.  737  (42  N. 
W.  759). 

9.  (1895.)  An  attorney  is  t>ound  to  the 
most  scrupulous  good  faith,  when  acting 
for  his  client  He  must  be  loyal  to  the  In- 


terests intrusted  to  his  care.  The  members 

of  a  firm  of  attorneys  cannot  represent  op- 
posite sides  of  the  same  cause  without  the 
knowledge  and  consent  of  the  clients.  Cox 
V.  Barnes,  45  Neb.  172  (63  N.  W.  394). 

10.  (1899.)  The  fact  that  after  an  agree- 
ment for  an  amicable  suit,  tbe  attorney  for 
defendant,  as  an  accommodation  to  the 
non-resident  attorneys  for  plalntlft.  signed 
their  name  to  the  petition  dictated  by  tbem. 
and  filed  it,  doe.?  not  show  that  he  was  at- 
torney for  both  parties  so  as  to  constitute 
ground  for  enjoining  enforcement  of  the 
Judgment  City  of  Broken  Bo-w  v.  Broken 
Bow  Water-Works  Co.,  57  Neb.  548  (77  N. 
W.  1078). 

Frofesslonal  conduct  in  general. 

11.  (1885.)  An  attorney  should  never 
allow  himself  to  he  placed  in  the  attitude 
of  encouraging  litigation;  nor  should  he 
allow  bimself  to  become  personally  Inter 
ested  in  the  cause  of  his  client  by  assnmlng 
any  personal  liability.  Tesster  v.  Crowley, 
17  Neb.  207  (22  N.  W.  422). 

12.  (1S86.)  In  grantlns  a  license  to 
practice  law  it  is  on  the  implied  understand- 
ing that  the  party  receiving  it  shiil  in  all 
things  demean  himself  in  a  proper  mannn*. 
and  abstain  from  such  practices  as  ?annot 
fat)  to  bring  discredit  upon  himself,  the  pro- 
fession, and  the  courts.  State,  ex  rel.  Attor- 
ney General,  v.  Burr,  19  Neb.  593  (28  N.  W. 
261). 

13.  (1891.)  The  court  will  nit  permit 
one  of  its  officers  to  resort  to  q  jestionable 
means  In  the  prosseution  of  a  case  in  order 
to  ohtaln  fees  not  allowed  by  the  laws  of 
tbe  state.  In  re  Breckenridge,  SI  Neb.  48* 
(48  N.  W.  142). 

C.  Suspension  and  Disbarment 
Jurisdiction  of  courta. 

14.  (18S6.)  The  supreme  court,  having 
power  by  express  statute  to  grant  a  license 

to  practice  law,  has  an  Inherent  right  to  see 
that  tbe  license  is  not  abused  or  perverted 
to  a  use  not  contemplated  1q  the  grant 
State,  ex  rel.  Attorney  General,  v.  Burr,  19 
Neb.  593  (28  N.  W.  261). 

15.  (1906.)  The  supreme  court  alone 
can  pass  upon  the  qualifications  of  appli- 
cants for  admission  to  tbe  bar,  and  has  sole . 
power  to  annul  such  admission.  In  re  Dis- 
barment Proceedinot  of  New^,  76  Neb.  481 
(107  N.  W.  850). 

16.  (1906.)  Charges  of  criminal  or  im* 
moral  conduct  calling  for  disbarment  afaoald 
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be  addressed  to  the  supreme  court.  In  re 
Ditharment  Proceedirtffs  of  Xewby,  76  Neb. 
482  (107  N.  W.  850). 

Oroonda. 

17.  (1886.)  If  a  deceit  Is  practiced  by 
ao  attorney  In  his  character  as  such,  al- 
though  not  In  a  suit  pending  In  the  court, 
he  may  be  removed  from  bis  office  as  attor- 
ney. Tbe  effect  of  such  removal  Is  to  de- 
prive the  attorney  of  the  right  to  practice 
as  such  in  all  courts  of  record  of  tbe  state. 
State,  ex  rel.  Attomev  General,  v.  Burr,  19 
Neb.  593  (28  N.  W.  261). 

18.  (1886.)  Where  an  attorney  who  has 
defended  a  prosecution  for  murder  throogh 
the  district  and  supreme  courts  and  his 
client  is  found  guilty  and  sentenced  to  be 
haoged,  and  pending  appeal  to  tbe  federal 
court,  such  attorney  induces  a  United  States 
commisstooer  to  wrongfully  release  such 
convict  in  a  void  writ  of  habeas  corpus 
such  conduct  is  a  violation  of  the  official 
duty  of  an  attorney,  nnd  he  should  be  re- 
moved from  such  office.  State,  ex  rel.  At- 
torney General,  v.  Burr,  19  Neb.  593  (28  N. 
W.  261). 

19.  (1886.)  Where  an  information,  filed 
against  an  attorney  in  disbarment  proceed- 
ings, alleges  that  a  person  was  convicted  of 
the  crime  of  murder  In  the  first  degree  and 
sentenced  to  be  hanged,  which  sentence  was 
affirmed  by  the  supreme  court,  and  sending 
an  appeal  to  tbe  supreme  court,  the  convict 
was  confined  in  the  jail  of  another  county, 
and  the  answer  of  the  respondent  admits 
the  allegations,  it  is  sufficient  to  show  that 
the  imprisonment  was  legal,  and  a  release 
of  the  person  convicted  would  be  unlawful. 
State,  ex  rel.  Attorney  General,  v.  Burr,  19 
Neb.  693  (  28  N.  W.  261). 

20.  (1886.)  Section  B  of  chapter  7, 
Compiled  Statutes  of  1885,  does  not  control 
the  action  of  an  attorney  in  conducting  "the 
defense  of  a  person  charged  with  a  public 
offense,"  but  this  is  limited  to  such  defense 
In  a  conrt  upon  the  trial  of  the  case  on  its 
merits,  or  in  a  collateral  or  interlocutory 
proceeding.  It  does  not  permit  tbe  use  of 
illegal  or  fraudulent  means  to  secure  tbe 
release  or  escape  of  a  person  convicted  of 
crime.  State,  ex  rel.  Attorney  General,  v. 
Burr,  19  Neb.  598  (28  N.  W.  261). 

21.  (1886.)  An  attorney  •who  has  wrong- 
fully Induced  a  United  States  commissioner 
to  wrongfully  issue  n  writ  of  habeae  corpus, 
thus  obtaining  the  release  of  one  convicted 
of  murder,  cannot  be  beard  to  say  that  he 
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was  acting  in  good  faith,  and  that  be  be* 
lieved  be  was  proceeding  in  accordance  with 
law.  State,  ex  rel.  Attorney  General,  v.  Burr, 
19  Neb.  693  (28  N.  W.  261). 

22.  (1886.)  Evidence  that  shows  an  at- 
torney, by  fraud  and  misrepresentation,  in- 
duced a  United  States  commissioner  into 
believing  that  he  had  power  to  release  a 
iwrson,  convicted  and  Imprisoned  for-  mur< 
der,  by  habeas  corpus,  and  procured  such 
writ  and  the  release  of  such  convicted  per- 
son, is  sufficient  to  find  swA  attorney  guilty 
of  such  misconduct  as  will  warrant  bis  dis- 
barment State,  ex  rel.  Attorney  General,  v. 
Burr,  19  Neb.  593  (28  N.  W.  261). 

23.  (1906.)  If  tbe  charge  upon  which 
disbarment  proceedings  are  based  involves 
professional  misconduct  in  tbe  relations  of 
an  attorney  at  law  with  the  court  in  which 
be  practices,  that  court  may,  upon  satisfac- 
tory proof,  disbar  the  attorney  from  prac- 
ticing before  It.  In  re  Disbarment  Proceed- 
inga  of  Vewby,  76  Neb.  482  (107  N.  W.  850). 

Proceedings. 

 Postponement  pending  Indictment. 

24.  (1900.)  Where  disbarment  proceed- 
ings are  founded,  In  part,  upon  facts  made 
the  basis  of  a  prior  pending  indictment  or 
information  against  the  same  attorney,  the 
court  may,  where  no  abuse  of  discretion  is 
shown,  postpone  the  consideration  of  the 
specification  in  tbe  proceeding  to  disbar  in- 
volved in  the  criminal  case  until  the  latter 
Is  terminated.  Morton  v.  Watson,  60  Neb. 
672  (84  N.  W.  91). 

25.  (1906.)  If  procee;i:ng8  for  disbar- 
ment are  begun  against  an  attorney  at  law 
based  solely  upon  a  charge  of  crime  against 
the  laws  of  this  state,  which  is  not  admit- 
ted by  the  accuser,  the  supreme  court  will 
not,  ordinarily,  investigate  the  facts  con- 
stituting the  alleged  crime  while  the  mat- 
ter is  pending  upon  indictment  in  the  dis- 
trict court.  In  re  Disbarment  Proceedings 
of  Neicbv,  76  Neb.  482  (107  N.  W.  850). 

 Joinder  with  contempt  proceedings. 

26.  (1897.)  A  charge  of  malpractice 
against  an  attorney  and  counselor  at  law 
may  be  joined  with  a  prosecution  for  a 
contempt  of  court  where  both  charges  in- 
volve a  single  transaction.  Blodgett  v. 
State,  50  Neb.  121  (69  N.  W.  761). 

Suffldoicy  of  evidence. 

27.  (1900.)    Where,   in   a  disbarment 

proceeding  instituted  against  an  attorney, 
the  evidence  Is  fairly  conflicting,  a  finding 
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based  thereon  will  not  be  disturbed  on  re- 
view. Morton  v.  Watton,  60  Neb.  672  (84 
N.  W.  91). 

 Coats. 

28.  (1900.)  in  disbarment  proceedings 
costs  cannot  be  taxed  against  the  informer 
where  he  acted  In  good  {alth.   Morton  v. 

Watson.  60  Neb.  672  (84  N.  W.  91). 

29.  (1900.)  A  person  who  flies  a  com- 
plaint in  a  disbarment  proceeding  Is  In  no 
sense  a  party  to  an  action,  but  a  friend  of 
the  court.  Morton  v.  Wataon,  60  Neb.  672 
(84  N.  W.  91). 

n.  BETAINER  AND  ATJTHOB.ITT. 
Attorney  as  surety  on  attachment  bond, 
see  Attachment,  S  143. 

Authority  of  attorney  to  enter  appearance, 

see  Appearance,  8-16. 

Authority  of  attorney  to  take  acknowledg- 
ment oif  client,  see  Acknowledgment,  1 18. 

Authority  of  attorney  to  take  affidavit  in 

case,  see  Affidavit,  85  8-10. 

Authority  of  attorney  to  waive  summons 
In  error,  see  Appeal  and  Error,  H  635-638. 

Power  of  attorney  to  take  affidavit  in  at- 
tachment, see  Attachment.  §§86-88. 

Validity  of  affidavit  In  attachment  made 
by  attorney,  see  Attachment,  fi  96. 

Proof  of  authority. 

30.  (1889.)  Where  question  of  the  aa- 
thorlty  of  an  attorney  to  appear  in  a  case 
was  submitted  to  the  trial  Jury  specially, 
and  they  found  that  the  appearance  of  coun- 
sel In  proceedings,  upon  which  plalntifTs 
rights  were  based,  was  without  authority, 
the  finding  of  the  jury  was  conclusive. 
Torce  V.  Page,  28  Neb.  294  (44  N.  W.  462). 

 Presumptions  and  burden  of  proof. 

31.  (1883.)  Although  an  authority  will 
be  presumed  when  an  attorney  appears  for 
a  defendant  not  served  with  process,  yet,  If 
the  defendant  prove  that  he  had  no  author- 
ity, his  rights  cannot  be  affected  by  the  at- 
torney's acts.  Kepley  v.  Irwin,  14  Neb.  300 
(15  N.  W.  719). 

32.  (1884.)  Where  an  attorney  appears 
for  a  party  and  procures  a  correction  of 
the  record.  It  Is  presumed  that  he  had  au- 
thority to  do  so.  White  V.  Merriam,  16  Neb. 
98  (19  N.  W.  703). 

33.  (1889.)  Where  an  attorney  appears 
In  a  cause,  the  presumption  Is  that  he  has 
authority  and  that  presumption  continues 
until  the  want  of  such  authority  Is  estab- 
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lished  by  proof.  Vorce  v.  Page,  28  Neb.  294 
(44  N.  W.  452). 

34.  (1892.)  Where  an  attorney  waives 
process  and  appears  for  a  defendant,  his 
authority  to  do  so  will  be  presumed;  bat 
the  defendant  may  deny  and  disprove 
such  authority.  In  which  case  he  will  not 
be  bound  by  the  attorney's  appearance. 
Kirschbaum  v.  Scott,  36  Neb.  199  (52  N. 
W.  1112). 

36.  (1893.)  Where  action  is  prosecuted 
for  several  co-plaintiffs,  under  direct  em- 
ployment by  only  one  plaintiff.  It  will  be 
presumed  the  latter  had  authority  from  his 
co-plaintiffs  to  employ  counsel  for  them. 
^Prague  v.  Fuller,  36  Neb.  220  (54  N.  W 
423). 

36.  (1893.)  Where  want  of  authority  to 
appear  for  a  defendant  against  whom  judg- 
ment has  been  rendered  Is  alleged  to  invali- 
date such  judgment,  the  burden  of  proof  of 
such  want  of  authority  is  upon  the  party 
asserting  the  same.  Connelt  v.  Oalligher. 
36  Neb.  749  (66  N.  W.  229). 

37.  (1898.)  The  authority  of  an  attor- 
ney who  actually  enters  an  appearance  will 
be  presumed  to  justify  him  in  so  doing. 
Miaaouri  P.  R.  Co.  v.  Fog,  56  Neb.  746  (77 
N.  W.  130). 

38.  (1905.)  Where  an  attorney  appears 
In  an  action  for  a  defendant,  the  presump- 
tion Is  that  he  was  authorized  to  appear. 
Evidence  examined,  and  held  not  to  over 
come  this'  presumption.  Bbel  v.  Stringer. 
73  Neb.  249  (102  N.  W.  466). 

Termination  of  relation. 

39.  (1902.)  In  the  absence  of  stlpnU- 
tions  evidencing  a  different  Intent,  an  em- 
ployment of  an  attorney  to  prosecute  s 
claim  to  a  recovery,  terminates  with  the 
rendition  of  a  judgment  thereon  and  the 
exhaustion  of  the  usual  legal  procera  upon 
the  judgment.  It  does  not  include  the 
prosecution  of  subsequent  actions  and  pro- 
ceedings to  reach  the  property  of  the  Judg 
ment  debtor,  or  to  enforce  liability  against 
his  sureties  upon  supersedeas.  Lamb  v. 
Wilson.  3  Unof.  505  (97  N.  W.  325). 

40.  (1906.)  Death  or  disability,  which 
renders  the  performance  of  a  contract  of 
attorney  and  client  impossible,  annuls  the 
contract.  Corson  v.  Lewis,  77  Neb.  446  (109 
N.  W.  735). 

Scope  of  authority  in  ^neral. 

41.  (1881.)  An  attorney  as  such,  has  no 
authority  to  give  notice  to  an  igent  of  the 
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client,  of  the  termination  of  the  agency. 
Tingley  v.  Par»hall,  11  Neb.  443  (9  N.  W. 
571). 

42.  (1901.)  A  party  to  a  suit  Is  not 
bound  by  any  step  taken  by  bis  attorney.  In 
tbe  latter's  behalf,  in  another  action.  Ham- 
itton-Broien  Shoe  Co.  v.  MiUiken,  62  Neb. 
116  (86  N.  W.  913). 

43.  (1902.)  Ordinarily,  an  attorney  has 
DO  implied  authority  to  bind  bis  principal 
by  the  indorsement  of  negotiable  paper. 
Kationat  Fire  Ins.  Co.  v.  Etutern  Building 
(f  Loan  Asa'n.  63  Neb.  698  (88  N.  W.  868). 

Dtiegatlon  of  authority. 

44.  (1886.)  An  appearance  by  an  attoi^ 
oey  by  authority  of  another  attorney  but 
which  authority  Is  denied  by  the  party, 
there  being  no  proof  of  knowledge  of  the 
pendency  of  the  proceedings  on  the  part  of 
said  party,  was'  unauthorized.  Burate  v. 
Hotating,  20  Neb.  178  (29  N.  W.  299). 

45.  (1890.)  A  contract  fov  professional 
Mrvicea— as  that  of  an  attorney — is  personal 
and  confidential  and  cannot  be  assigned  to 
another  without  the  assent  of  the  client  and 
in  case  of  such  assignment  without  assent, 
the  client  may  declare  the  contract  at  an 
end  and  recover  certain  lands  conTejred  as 
a  conditional  fee,  for  the  prosecution  of  the 
action — money  expended  in  the  prosecution 
of  the  action,  however,  to  be  refunded.  Hil- 
tOH  V.  Crooker,  30  Neb.  707  (  47  N.  W.  3). 

Execution  of  Indemnity  bond. 

46.  (1894.)  An  attorney  at  law,  by  vir- 
tue merely  of  his  employment  as  such  to 
prosecute  an  action,  has  no  authority  to 
eiecute  on  Iwhalf  of  his  client  a-  bond  to 
indemnify  the  sherllf  from  the  consequences 
of  levying  upon  'property  claimed  by  a 
stranger,  the  client  residing  and  being  at 
the  place  where  the  events  took  place  and 
there  being  full  opportunity  for  prompt 
communication  between  client  and  attorney. 
Litre  V.  Foster,  42  Neb.  818  (60  N.  W.  1027). 

Confeesion  of  judgment. 

47.  (1887.)  Under  section  1001,  civil 
code,  an  attorney  may  confer  judgment  for 
costs.  Btanton  4e  Co.  v.  Bpence,  22  Neh.  191 
(34  N.  W.  359). 

(^onunencement  and  conduct  of  litigation. 

48.  (1899.)  The  authority  of  counsel  to 
lite  a  pleading  for  one  of  the  parties  to  an 

action  cannot  be  first  questioned  in  the 
supreme  court.  German  Nat.  Bank  of  Hast- 
ing$  V.  First  Nat.  Bank  of  Bastings,  59 
Neb.  7  (80  N.  W.  48). 


 Entry  of  appearance. 

Presumption    of    authority,    see  ante, 

H  31-38. 

49.  (1871.)  An  attorney  of  record  In  a 
cause  In  the  district  court  may,  when  the 

cause  is  removed  into  the  supreme  court, 
enter  therein  the  voluntary  appearance  of 
his  clients,  without  the  issue  of  service  of 
summons  in  error.  AfcDonald  v.  Pennis- 
ton,  1  Neb.  324. 

50.  (1883.)  The  right  of  an  attorney  to 
enter  an  appearance  for  a  party  in  an  action 
can  be  called  in  question  only  by  the  party 
himself.  Baldwin  v.  Foss,  14  Neb.  455  (16 
N.  W.  480);  (1884)  White  v.  Merriam,  16 
Neb.  98  (19  N.  W.  703). 

51.  (1888.)  Where  the  sole  authority  of 
a  court  to  proceed  in  an  action  and  render 
Judgment  is  the  general  appearance  of  an 
attorney  for  the  defendant,  such  right  to 
appear  may  he  denied,  and  the  judgment 
vacated;  hut  where  service  Is  made  upon 
some  of  the  members  of  a  firm,  and  an  at- 
torney appears  for  all,  the  proof  should  be 
clear  that  he  was  not  warranted  in  appear- 
ing for  all.  Winters  v.  Means,  25  Neb.  241 
(41  N.  W.  157:  13  Am.  St.  Rep.  489). 

52.  (1895.)  Whether  a  warrant  of  at- 
torney Is  sufficient  under  the  laws  of  an- 
other state  to  authorize  the  appearance 
entered  thereunder,  is  a  question  to  be  de- 
termined from  the  evidence  as  to  the  laws 
of  that  state.  Snyder  v.  Critch/ield,  44  Neb. 
66  (62  N.  W.  306). 

53.  (1900.)  An  attorney  of  a  municipal 
corporation,  without  authority  therefor,  can- 
not waive  the  Issuance  and  service  of  sum- 
mons and  enter  the  voluntary  appearance 
of  the  defendant  In  an  action.  ChUxtgo,  B. 
d  Q.  R,  Co.  V.  County  of  Hitchcock,  60  Neb. 
722  (84  N.  W.  97). 

—  BiBmlssal  of  action. 

54.  (1901.)  An  attorney  at  law  employed 
to  bring  and  prosecute  an  action  has  no 
authority  to  dismiss  such  action  contrary 
to  the  desire  and  over  the  objection  of  his 
client  Steinkamp  v.  OaebeJ,  1  TJnof.  480 
(95  N.  W.  684). 

55.  (1901.)  After  his  employment  had 
been  terminated,  an  attorney  who  had  been 
employed  to  bring  an  action  dismissed  It 
contrary  to  his  client's  desfre.  The  statu- 
tory period  of  limitation  for  actions  of  that 
nature  had  elapsed  pending  suit.  Held, 
That  a  motion,  made  at  the  same  term,  to 
set  aside  the  order  of  dismissal  and  rein- 


SSI 


Digitized  by 


ATTORNEY  AND  CLIENT. 


170 


state  the  cue  Bhould  have  been  sustained. 
Steitikamp  v.  OoeOel,  1  Unof.  480  (96  N.  W. 
684). 

Conduct  of  trlaL 
6fi.  (io73.)  Agreements  relating  to  the 
conduct  of  a  Butt,  and  Its  proceedings  dur- 
ing trial,  made  by  the  attorneys  in  the  case 
In  open  court  and  entered  upon  the  record, 
are  binding  ui>on  the  parties.  McCann  v. 
McLennan,  3  Neb.  25. 

57.  (1876.)  The  attorey  has  a  right  to 
agree  to  submit  the  case  without  argumenf 
Palmer  v.  People,  4  Neb.  68. 

58.  (1879.)  An  attorney  has  general  au- 
thority from  his  client  in  ail  matters  which 
may  reasonably  be  expected  to  arise  during 
the  progress  of  a  case.  He  may  make 
agreements  as  to  continuances,  evidence, 
and  the  conduct  of  the  trial;  and  if  In 
such  matters  he  enters  into  any  agreement 
within  the  scope  of  his  authority  his  client 
is  bound  thereby  eyen  though  contrary  to 
his  interest  State  Bank  of  Nebraska  v. 
Green,  8  Neb.  297. 

 Assignment  of  judgment. 

69.  (1899.)  An  attorney  cannot,  with- 
out actual  authority  from  his  client,  sell 
and  assign  his  client's  Judgment.  Henry  4 
Coatsworth  Oo.  v.  Salter,  58  Neb.  686  (79  N. 
W.  616). 

.  -  Control  of  execution. 

60.  (1879.)  An  attorney  under  his  gen- 
eral authority  cannot  authorize  the  clerk 
to  issue  execution  on  a  Jud^ent  while  a 
Bupersedeag  bond  for  an  appeal  was  on  file 
in  the  clerk's  office.  Btate  Bank  v.  Oreen, 
8  Neb.  297. 

61.  (1894.)  An  attorney  who  has  signed 
an  indemnity  bond  to  a  sheriff  or  an  execu- 
tion has  no  authority  to  bind  his  client  by 
an  agreement  that  the  proceeds  of  execu- 
tion shall  be  by  the  sheriff  paid  to  the, 
surety  on  the  indemnity  bond,  to  be  held 
as  security  against  liability  thereon.  Luce 
V.  Foster,  42  Neb.  818  (60  N.  W.  1027). 

62.  (1899.)  An  attorney,  by  virtue  of 
his  employment  tn  prosecute  a  case,  has  no 
authority  to  bind  lifs  client  by  an  agreement 
that  the  purchaser  at  the  Judicial  sale  shall 
pay  the  amount  of  his  bid  to  a  third  person 
instead  of  to  the  officer  making  the  sale. 
Fire  Aas'n  of  Phiiadelphta  v.  Ruby,  58  Neb. 
730  (79  N.  W.  723). 

Receiving  payment- 

63.  (1897.)  A  debtor  dealing  with  an 
attorney  who  holds  for  collection  a  claim 


against  him  is  bound  to  take  notice  of  the 
attorney's  authority.  Oram  v.  Stckel,  61 
Neb.  828  (71  N.  W.  724;  66  Am.  St.  Rep. 
478). 

64.  (1897.)  Unless  specially  authorized 
by  his  client,  an  attorney  employed  to  col- 
lect a  debt  has  no  authority  to  accept  in 
payment  therefor  anything  but  moDey.  nor 
to  release  one  of  two  joint  debtors  in  con- 
sideration of  the  other  giving  security  for 
the  debt.  Cram  v.  Sickel,  51  Neb.  828  (71 
N.  W.  724;  66  Am.  St.  Rep.  478). 

65.  (1901.)  An  attorney  may  have  au- 
thority to  collect  a  note  and  mortgage  for 
his  principal  without  having  the  same  in 
his  possession.  Orient  Ina.  Co.  v.  Hayes,  61 
Neb.  173  (85  N.  W.  57). 

66.  (1902.)  An  attorney  who  has  au- 
thority to  collect  a  claim  from  a  corpora- 
tion, and  who,  in  the  adjustment  thereof, 
receives  a  draft  from  the  adjusting  agent 
of  such  corporation,  drawn  on  the  paying 
agent  thereof,  for  the  amount  of  such 
claim,  has  implied  authority  to  bind  his 
principal  by  an  Indorsement  of  such  draft, 
made  to  enable  him  to  receive  the  amunt 
due  thereon.  Ifational  Fire  Ins.  Co.  v. 
Eastern  Building  £  Loan  Ass'n,  63  Neb.  698 
(88  N.  W.  863). 

67.  (1906.)  An  attorney  may,  by  virtue 
of  his  retainer,  receive  and  receipt  for 
money  due  his  client  in  a  ease  in  which  be 
is  employed,  and  the  act  will  bind  bis  client, 
unless  the  party  paying  it  bad  notice  of  a 
revocation  of  the  attoruey's  authority  to  act 
in  the  case.  Gordon  v.  City  of  OmaM,  77 
Neb.  556  (110  N.  W.  313). 

Settlements,  compromises  and  releases. 

68.  (1882.)  An  attorney  at  law,  by  vii^ 
tue  of  his  employment  to  make  coilectlons, 
has  no  authority  to  release  a  surety  on  a 
promissory  note  without  payment;  such  au- 
thority must  be  proved.  Stoll  v.  SAeldOH, 
13  Neb.  207  (13  N.  W.  201). 

69.  (1883.)  The  ordinary  powers  of  an 
attorney  do  not  authorize  him  to  enter  into 
an  agreement  to  take  about  one-third  of  the 
face  value  of  a  valid  Judgment  In  favor  of 
his  client,  and  accept  payment  of  the  same 
In  a  debt  owing  by  such  attorney.  Hawrkk 
V  OomU,  14  Sep.  381  (15  N.  W.  731). 

70.  (1896.)  An  attorney  employed  to 
collect  a  debt  has  not  by  virtue  of  his  gen- 
eral employment  authority  to  release  a 
debtor  except  upon  payment  of  the  full 
amount  of  the  debt  In  money,   fimitk  v. 
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Jonet,  47  Neb.  108  (66  N.  W.  19;  53  Am.  St. 
R«p.  519). 

71.  (1906.)  Evidence  showing  plaintiff 
left  an  account  for  work  and  labor,  with 
other  evidence  of  authority  sustains  a  flud- 
fng  of  authority  of  such  attorney  to  settle 
the  claims.  Flora  v.  Chapman,  77  Neb.  741 
(110  N.  W.  664). 

72.  (1907.)  A  person  claiming  title  de- 
rived under  a  decree  of  court  will  not  be 
heard  to  dispute  the  authority  of  the  attor- 
ney to  enter  Into  the  stipulation  upon  which 
the  decree  was  based.  Peterson  v.  Ramaey, 
■8  Neb.  235  (110  N.  W.  728). 

73.  (1907.)  A  landlord  la  estopped  to 
dray  the  authority  of  his  attorney  to  com- 
promise and  settle  a  claim  tor  rent,  where 
he  «ccepu  and  retains  the  amount  received 
in  settlement  Fenimore  v.  White,  78  Neb. 
520  (111  N.  W.  204). 

m.  DUTIES  AND  LXABILErEES  OT 
ATTOBNET  TO  CLIENT. 

Advice  to  client. 

74.  (1898.)  The  expression  of  an  opin- 
ion as  to  the  probabilities  of  realising  a 
certain  sum  upon  the  sale  of  real  property 
is  not  such  an  expression  of  opinion  as 
renders  liable  an  attorney  because  of  a  mis- 
take in  his  estimate.  Reumpina  r.  Whar- 
ion,  56  Neb.  536  (76  N.  W.  1076). 

Acquiring  property  adTersely  to  interests 
of  client. 

75.  (1894.)  Land  purchased  by  the  at- 
torney of  the  judgment  debtor'  in  his  wife's 
name  at  the  execution  sale,  la  not  held  in 
tmsi  for  the  latter,  where  he  has  Instructed 
the  sttomey  not  to  purchase  the  land  for 
him.  Waikbum  v.  Osgood,  38  Neb.  804  (57 
N.  W.  629). 

75a.  (1889.)  An  attorney  selling  real 
estate  for  his  client,  and  representing  the 
title  to  be  good,  which  representation  Is 
relied  on,  cannot  thereafter  assert  title  in 
himeelf  to  any  of  the  real  estate  so  sold. 
Little  V.  Giles,  26  Neb.  313  (41  N.  W.  186). 

76.  (1898.)  An  attorney  who  purchases 
a  judgment  against  his  client  can  recover 
thereon  only  the  amount  paid-  Olson  v. 
lamb.  5G  Neb.  104  (76  N.  W.  433;  71  Am. 
St  Rep.  670). 

77.  (1898.)  An  attorney  may  not  pur- 
chase at  Judicial  sale  property  in  which 
h(B  client  Is  Interested.  If  he  do  so  the 
client  at  his  election  may  treat  him  as  a 
trustee.  But  the  client  by  afterwards  deal- 
ing with  the  attorney  as  the  owner,  may 
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ratify  the  purchase  or  estop  himself  from 
claiming  .the  benefit  thereof.  Olson  v. 
Lamb,  56  Neb.  104  (76  N.  W.  433;  71  Am. 
St.  Rep.  670). 

78.  ( 1898. )  If  the  attorney  conceal 
from  the  client  material  facts  which  might 
affect  the  client's  election,  dealings  with 
the  attorney  on  the  basis  of  the  latter's 
ownership,  but  In  Ignorance  of  such  facts, 
will  not  prev^t  the  client,  on  learning  the 
facts,  from  then  enforcing  the  trust.  Olson 
V.  Lamb.  5G  Neb.  104  (76  N.  W.  433;  71 
Am.  St.  Rep.  670). 

79.  (1898.)  Where  it  was  shown  that 
an  attorney  owned  one  of  several  liens  . 
upon  property  under  foreclosure;  that  a 
sale  was  made  and  to  procure  a  re-sale  he 
offered  to  bid  a  certain  sum;  that  on  re- 
sale he  brought  for  |1,000  less  than  his 
offer;  that  to  procure  confirmation  he  re- 
mitted $1,000  from  bis  Hen;  that  one  of 
his  clients  owned  a  lien  of  equal  priority, 
and  the  bid  actually  made  was  insufficient 
to  pay  this  class, — held  that  on  accounting 
the  client  was  entitled  to  such  share  of  the 
11,000  as  he  would  have  realized  if  the  bid 
bad  been  that  much  higher  and  no  re- 
mittitur entered.  Olson  v.  Lamb,  56  Neb. 
104  (76  N.  W.  433;  71  Am.  St.  Rep.  670). 

80.  (1005.)  Where  an  attorney  at  law 
has  bought  one-half  interest  in  lands  sold 
by  his  client,  and  such  sale  is  set  aside  on 
account  of  the  attorneys  connected  there- 
with, the  vendor  may  set  off  the  rents  and 
profits  which  the  vendees  have  collected 
against  the  purchase  price  he  Is  required 
to  return.  Levara  v.  McNeny,  73  Neb.  414 
(102  N.  W.  1042). 

81.  (1905.)  Where  the  attorney  pur- 
chases the  subject  of  the  suit  the  client 
may  set  aside  the  purchase  at  will,  unless 
the  attorney  shows  by  clear  and  conclusive 
proof  that  no  advantage  was  taken;  that 
everything  was  explained  to  the  client,  and 
that  the  price  was  fair  and  reasonable. 
Levara  v.  McNeny,  73  Neb.  414  (102  N.  W. 
1042). 

82.  (1905.)  Where  an  attorney,  by 
statements  and  representations  made  to  his 
clients  as  to  the  condition  and  value  of 
their  land,  the  subject  of  the  litigation, 
procures  the  sale  thereof  to  be  made  to  a 
third  party  for  whom  he  Is  at  the  same 
time  acting  in  that  capacity,  for  an  Inade- 
quate price,  and  Immediately  takes  a  halt 
Interest  therein  for  himself,  paying  one- 
half  of  the  consideration,  a  court  of  equity 

.-ill  set  aside  the  transaction  and  the  con- 
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veyances,  and  restore  the  estate  to  the  ven- 
dors on  the  repayment  of  the  purchase 
price,  with  Interest  at  seven  per  cent,  per 
annum.   Levara  v.  McKeny,  73  Neb.  414 

(102  N.  W.  1042). 

Summary  remedies  of  cUmt. 

83.  (1884.)  The  Jurisdiction  of  the  dis- 
trict court  to  compel  an  attorney  to  pay 
money  Into  court,  which  has  been  collected 
by  the  attorney  tor  the  client,  cannot  be 
questioned:  but  when  the  client  has  received 
all  the  money  to  which  he  is  entitled,  the 
power  of  the  district  court  ceases,  and  It 
cannot  In  a  summary  way  compel  the  at- 
torney to  pay  money  Into  court  for  other 
parties  claiming  a  share  In  the  fees  re- 
tained by  the  attorney.  That  question 
must  be  settled  by  an  action  between  them- 
selves. Baldwin  V.  Fo9a.  16  Neb.  80  (19  N. 
W.  496). 

Action  for  money  collected. 

S4.  (1892.)  A  petition  that  alleges  de- 
fendant has  collected  a  certain  sum  ot 
money  as  plaintltF's  attorney,  aod  tbat  de- 
fendant is  entitled  to  retain  a  certain  sum 
as  fees,  the  balance  being  due  to  plaintiff, 
states  a  cause  of  action.  Ftetcher  v.  Cum- 
minga,  33  Neb.  793  (  61  N.  W.  144). 

85.  (1895.)  Under  &n  allegation  that  an 
attorney  received  for  the  use  of  plaintiff, 
hut  not  pursuant  to  a  contract  between 
them,  money  paid  by  a  Judgment  debtor, 
which  defendant  wrongfully  detained,  it  is 
error  to  Instruct  the  Jury  tbat  a  reasonable 
sum  may  be  allowed  for  professioual  serv- 
ices, where  defendant  answers  th&t  he  re- 
tailed only  the  sum  due  him  under  a  con- 
tract with  plaintiff.  Wigton  v.  Smith,  46 
Neb.  461  (64  N.  W.  1080). 

86.  (1896.)  In  an  action  solely  for 
money  alleged  to  have  been  collected  by  the 
defendants  to  whom,  as  attorneys  at  law, 
the?  col  1  ect ion  of  the  same  had  been  in- 
trusted, a  recovery  for  damages  resulting 
from  an  unauthorized  appearance  by  defend- 
ants as  attorneys  at  law  in  an  action  en- 
tirely independent  of  the  aforesaid  collec- 
tion cannot  be  sustained.  Srott  v.  f<r<cft- 
baum,  47  Neb.  331  (66  N.  W.  443). 

Actlona  for  negligence. 

87.  (1898.)  In  an  action  against  attor- 
neys at  law  for  damages  because  of  their 
alleged  failure  to  obtain,  upon  appeal,  the 
modification  of  a  decree  tn  like  manner 
with  others  of  the  parties  who  did  appeal, 
a  failure  of  the  evidence  to  show  like  condi- 
tions held  to  Justify  the  supreme  court's  re- 


fusal to  disapprove  of  an  Instraction  of  the 
district  court  to  find  for  the  defendants  in 
such  action  for  damages.  Reuntping  v. 
Wharton.  56  Neb.  636  (76  N.  W.  1076). 

ZV.  COXFENSATION  ASH  USN  OF 

ATTOBNET. 
A.  Fees  and  Other  Bemuneratlon. 
Attorneys'  fees  as  damages  in  attachment, 
see  Attachment,  $  426. 

Provisions  (or  attorneys'  fees  as  affecting 

negotiability  of  note,  sec  Bills  ana  Nota, 
5S  129-131. 

Attorneys'  fees  as  costs,  see  Cogts,  IB  66-S4. 
Compensation    of   county   attorney,  see 
County  Attorneys.  {|  15,  16. 

Recovery  of  attorneys'  fees  as  costs  in  ac- 
tion on  covenant,  see  Covenant,  S8  79,  80. 

Allowance  In  divorce  case,  see  Divorce, 
S8  144-151. 

Validity  of  conveyance  to.  In  payment  of 
future  senrlees,  see  Fraudulent  Conveyanceg, 
167. 

Fees  paid  to  attorney  In  procuring  dis- 
solution of  Injunction  as  element  ot  dam- 
ages in  action  on  l>ond,  see  Infunt^ion, 
8  {180,  182,  184,  186-190,  192-194,  196. 

Fees  on  foreclosure  of  mortgage,  see 
Mortgages,  89  940-946. 

Allowance  of  fee  in  partition,  see  Parti- 
Uon,  88  44-47. 

Allowance  in  action  to  quiet  title, 
see  Quieting  Title,  8  122. 

Adding  attorney's  fee  as  usury,  see 
Usury,  870. 

Services  under  assignment  by  court. 

88.  (1888.)  The  certificate  of  the  Judge 
of  the  district  court,  that  a  claim  for  com- 
pensation to  counsel  appointed  by  sucb 
court  to  conduct  the  defense  of  a  person 
charged  with  felony,  has  "been  examined 
and  allowed  by  the  court,"  is  not  conclusive 
upon  the  county  commissioners  as  to  the 
amount  which  should  be  allowed  for  such 
services.  It  la  prima  facie  evidence  that 
the  amount  allowed  by  the  district  court 
is  correct,  but  the  county  board  has  the 
right  to  re-examine  the  account  and  allow 
so  much  as  they  may  think  Just  Boone 
County  V.  Armstrong,  23  Neb.  764  (  37  N. 
W.  626  V 

89.  (1895.)  The  claim  for  attorney's 
fees  for  defending  an  Indigent  prisoner  hi 
the  district  court  and  for  services  in  Uie 
supreme  court  upon  review  must  be  pre- 
sented and  allowed  in  the  lower  court.  The 
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supreme  court  has  no  authority  to  allow 
such  claims.  EAmonda  v.  State,  43  Neb.  742 
((2  N.  W.  199). 

Pre  ma  tare  termination  of  relationship. 

90.  (1903.)  AttomeyB  who  have  under- 
uken  to  establish,  for  a  contlDgent  fee,  a 
dlenta  right  to  a  fund  in  court,  and  who, 
after  rendering  valuable  serrices.  have  been 
defeated  in  the  district  court,  and  who  have 
funiisbed  a  supersedeas  bond  to  retain  the 
fuD'J.  and  are  taking  steps  to  havA  the  de- 
cision against  tbeir  client  reviewed  on  error, 
are  entitled,  when  tbe5r  client  under  these 
Hrcumstances  refuses  to  iny  them  and  in- 
structs them  to  proceed  no  further  on  her 
bebalf,  to  prosecute  error  proceedings  in 
her  name,  on  their  otrn  behalf.  In  order  to 
collect  tbeir  contingent  fee  out  of  the  fund 
still  in  court,  if  they  can  establish  their 
client's  right  to  it.  Counsman  v.  Modem 
Woodmen  of  America,  69  Neb.  713  (98  N. 
V.  414). 

91.  (1906.)  If  a  disability  occurs  after 
a  special  contract  for  services  has  been 
partly  performed,  this  does  not  pntvent  tbe 
disabled  party,  if  the  breach  of  the  con- 
tract was  made  through  no  fault  of  his  own, 
but  by  tbe  act  of  God  or  unavoidable  cas- 
ualty, from  receiving  upon  a  guantum 
meruit  for  the  reasonable  value  of  tbe  serv- 
ices rendered  prior  to  the  disability.  Cor- 
ton  V.  Leitts,  77  Neb.  449  (tl4  N.  W.  281). 

Services  for  which  fees  may  be  charged. 

92.  (1891.)  Courts  will  not  aid  any  at- 
torney to  recover  for  services  rendered  tor 
the  sole  object  and  purpose  of  obetnictlng 
ud  delaying  courts  in  the  administration 
of  Justice.  Nor  Is  It  tbe  legitimate  business 
of  an  attorney  to  knowingly  aid  a  litigant 
in  that  way,  by  delaying  the  trial  of  an  ac- 
tion in  which  there  is  no  defense.  Van 
Btten  V.  Butt,  32  Neb.  285  (49  N.  W.  365). 

93.  (1895.)  Attorneys'  fees  are  not  or- 
dinarily recoverable  tor  services  rendered 
in  an  attempt  to  dissolve  a  temporary  re- 
straining order  pending  the  hearing  of  a 
notion  to  allow  a  temporary  injunction. 
Carnet  v.  Heimrod,  45  Neb.  364  (63  N.  W. 
809). 

94.  (1898.)  Advising  wltb  the  sheriff 
18  to  tbe  proper  levying  of  a  writ  of  attach- 
ment Is  a  proper  service  to  a  client  for 
whidi  an  attorney  is  entitled  to  compensa- 
tion. People'9  Hat.  Bank  v.  Oeitthardt,  56 
Neb.  232  (75  N.  W.  682). 

95.  (1898.)   An.  attorney  who  purchases 


for  his  own  benefit  at  judicial  sale  property 
in  which  his  client  is  Interested  will  not, 
in  a  suit  to  declare  a  trust,  be  allowed  com- 
pensation for  professional  services  in  pro- 
curing the  sale  to  be  confirmed  OLon  v. 
Lamb,  56  Neb.  104  (76  N.  W.  433;  71  Am. 
St.  Rep.  670). 

96.  (1906.)  It  Is  not  necessary  that  a 
claim,  the  basis  of  a  suit,  be  reduced  to 
judgment  to  enable  an  attorney  to  recover 
on  quantum  meruit.  Corson  v.  Lewis,  77 
Neb.  449  (114  N.  W.  281). 

97.  ( 1907. )  An  attorney  employed  as 
attorney  for  an  administrator  In  the  admin- 
istration of  tbe  estate,  cannot  consistently 
act  also  as  attorney  for  the  adminisrator 
personally  to  assist  the  latter  as  heir  in 
getting  as  much  out  of  the  estate  as  possi- 
ble, and  hence  is  not  entitled  to  compensa- 
tion for  the  latter  services.  Marshall  v. 
Piggott,  78  Neb.  722  (111  N.  W.  532). 

Persons  liable. 

98.  (1891.)  The  attorney  for  the  plain- 
tiff in  a  suit  for  divorce  cannot  maintain  ai 

action  for  attorney's  fees  against  the  hus- 
band, in  addition  to  those  allowed  by  the 
court  and  paid.  Burnham  v.  Tizard,  31 
Neb.  781  (48  N.  W.  823). 

99.  (1906.)  The  estate  of  a  decedent  is 
not  ordinarily  liable  to  an  attorney  for  serv- 
ices rendered  by  him  for  and  at  the  re- 
guest  of  a  legatee  under  decedent's  will,  in 
a  contest  thereof.  8t.  James  Orphan 
Asylum  v.  McDonald,  76  Neb.  630  (110  N. 
W.  626). 

100.  ( 1906. )  A  decedent's  estate  1  s 
properly  chargeable  with  fees  paid  to  coun- 
sel for  services  rendered  In  successfully  de- 
fendtng  the  will  against  attack,  and  this 
rule  ordinarily  should  not  be  departed 
from  In  a  case  where  the  contest  is  Insti- 
tuted by  the  person  named  in  the  will  as 
executor,  and  the  defense  is  conducted  by 
counsel  employed  on  b^ialf  of  a  legatee. 
8t.  James  Orphan  Asylum  v.  McDonald,  76 
Neb.  625  (107  N.  W.  979).  [Overruled.  76 
Neb.  630.] 

Value  of  services. 

101.  (1891.)  The  preponderance  of  the 
testimony  in  tbe  case  establishes  that  tbe 
defendant  employed  the  plaintiff,  a  practic- 
ing attorney,  to  prosecute  a  certain  action 
In  the  district  court  of  Buffalo  county,  and 
that  the  attorney  rendered  the  services  as 
agreed.  There  was  no  agreement  as  to  the 
amount  of  fees.  Held,  That  the  defendant 
was  liable  for  tbe  reasonable  value  of  the 
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services.   Cowlea  v.  Thompaon,  31  Neb.  479 

(48  N.  W.  145). 

Contracts  for  compensation. 

102.  (1871.)  There  is  no  relation  or 
agency  between  a  party  forwarding  a 
written  request  to  counsel  for  his  oplniw, 
and  another  party  by  whom  the  writing  la 
transmitted.  Jameason  v.  Butler,  1  Neb. 
115. 

103.  (1871.)  A  written  request  to  coun- 
sel for  his  deliberate  legal  opinion,  justifies 
faim  in  preparing  and  forwarding  such 
opinion  in  writing.  Jameson  v.  Butler,  1 
Neb.  115, 

104.  (1905.)  A  contract  between  an  at- 
torney and  clleot  for  services  to  be  ren- 
dered by  tbe  former  is  not  necessarily  in- 
valid iMcause  a  part  of  the  services  to  be 
rendered  is  the  procurement  of  legislative 
action,  nor  because  such  contract  provides 
for  a  contingent  fee  and  will  be  enforced  un- 
less it  appears  that  it  contemplates  the  use 
of  unlawful  or  improper  means,  or  that 
such  means  were  employed  In  pursuance 
thereof  to  attain  tbe  object  for  which  the 
contract  was  made.  Richardson  v.  Scott's 
Bluff  OOuntv,  S9  Neb.  400  (81  N.  W.  309), 
modified.  Stroemer  v.  Van  Orsdel,  74  Neb. 
132  (103  N.  W.  10B3). 

105.  (1905.)  The  fact  that  the  agent  or 
attorney  In  carrying  out  his  agreement  for 
services  in  reference  to  claims  of  Indian 
land  purchasers,  and  as  incidental  thereto, 
appears  before  a  committee  of  both  houses 
of  congress  and  explains  the  nature  of  a 
bill  prepared  by  the  secretary  of  the  In- 
terior, authorizing  him  to  grant  the  reduc- 
tion of  the  price  of  such  lands  agreed  upon, 
does  not  render  such  contract  void,  or  pre- 
clude the  attorney  from  recovering  the  com- 
pensation expressed  therein  for  his  services. 
Stroemer  v.  Tan  Ondel,  74  Neb.  143  (107 
N.  W.  125). 

106.  (1905.)  An  agreement  for  purely 
professional  services,  such  as  "toliectlng 
facts,  preparing  and  submitting  to  the  In- 
dians and  proper  authorities  of  the  gov- 
ernment of  the  United  States  arguments 
upon  the  merits  of  the  claims  of  those  hold- 
ing Indian  lands  purchased  from  the  gov- 
ernment for  a  reduction,  and  upon  the 
justice  and  advisability  of  a  reduction,  of 
the  purchase  price  of  such  lands,  as  may  be 
necessary  and  proper  to  secure  such  reduc- 
tion," Is  valid.  Stroemer  v.  Van  Orsdel.  74 
Neb.  143  (107  N.  W,  125). 

107.  (1905.)  If  a  contract  of  employ- 
ment by  the  year  has  been  entered  into  for 


a  definite  period,  continued  serrfcc 
same  nature  rendered  from  year 
after  this  period  has  expired,  witb 
other  contract  fceing  shown,  will 
sumed  to  have  been  performed  ui 
original  contract.  Fitch  v.  Martin, 
638  (104  N.  W.  1072). 

108.  (1906.)  An  attorney  at  I 
agrees  with  an  executor  or  adminls 
conduct  certain  legal  business  of  tl 
for  a  sum  named  is  estopped  to  d 
such  sum  is  a  reasonable  considen 
the  services  rendered  pursuant 
agreement  Estate  of  Rapp  v.  Elg 
Neb.  674  (110  N.  W.  661). 


 Employment  by  attorney  o 

ant. 

109.  (1888.)  Where  an  attorne 
into  a  contract  with  a  client  to  i 
an  action  to  final  judgment  for  a  s 
sum,  and  such  attorney  employs  i 
one  to  assist  him  in  the  case,  the  cl 
not  be  liable  for  fees  for  such  s' 
torney,  unless  he,  in  some  manner, 
his  employment  or  retention  in  i 
BedffKick  V.  Bliss,  23  Neb.  617  (3 
483). 

110.  (1888.)  Where  an  attomi 
Ing  in  a  particular  county  brougt 
tion  In  the  district  couK  of  anothe 
and  after  the  filing  of  the  petUi( 
to  a  firm  of  attorneys  in  the  coun 
the  action  was  brought,  requesting 
file  the  proper  pleadings  to  make  v 
sues,  and  informed  them  that  t 
them  to  do  so  his  client  would  c 
them  to  state  the  necessary  facts. 
Ing,  "I  will  see  you  paid  for  your 
and  the  client  thereupon  called  u 
attorneys  a  number  of  times,  and  I 
tbe  necessary  papers  to  make  up  tl 
and  assisted  In  the  trial  of  the  can 
procuring  a  decree  for  the  client, 
being  said  by  her  to  them  alrout 
tract  made  by  her  with  the  attor 
filed  the  petition,  and  they  had  n 
edge  of  such  contract,  held,  that  t 
was  liable  for  the  fees  of  the  attor 
ployed  to  uslst  in  the  case,  fied 
Bliss.  23  Neb.  617  (37  N.  W.  483). 

111.  (1902.)  A  ^  -nt  is  not  I 
fees  of  other  counsel  employed 
whom  he  has  retained  to  conduct 
unless  he  authorizes  or  ratifies  : 
ployment  Dillon  v.  Watson,  3  I 
(92  N.  W.  166). 

112.  (1902.)    An   attorney  reti 
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conduct  a  case  which  is  pending  In  another 
county,  may  properly  employ  local  counsel 
to  attend  to  necessary  formal  matters,  such 
as  procuring  orders,  attending  calls  of  the 
dod[et,  and  the  like,  and  charge  the  fees 
paid  such  counsel  as  expenses,  where  it  ap- 
pears that  the  fees  paid  were  less,  or  at 
least  not  more,  than  the  expense  which 
would  have  been  incurred  had  he  gone  In 
person.  Dillon  v.  Watton,  3  ITnof.  530  (92 
.V  W.  156). 

Apportionment  between  attorneys. 

113.  (1W)2.)  Where  a  law  firm  dis- 
poives,  and  one  of  the  members  is  sub- 
seqnently  employed  nnder  a  new  contract  by 
a  client  of  the  old  firm  in  a  case  com- 
menced before  dissolution,  and  which  has 
beea  assigned  to  such  member,  a  settlement 
made  between  the  members  of  fees  due  to 
ibe  firm  in  such  case,  made  with  Itnowl- 
edge  of  such  subaeuent  employment,  will  be 
held  to  have  been  made  in  view  of  such 
employment,  and  will  not  be  opened.  Lamb 
r.  Wilwn,  3  Unof.  496  (92  N.  W.  167). 

114.  (1902.)  Where  a  law  firm  dis- 
solves, assigning  undisposed  of  cases  to  the 
serefal  members,  and  the  agreement  of  dis- 
solution is  supported  by  sufflclenl  consid- 
eration, each  member  who  in  good  faith 
undertakes  to  carry  out  his  part  of  the 
agreement  Is  entitled  lo  prosecute  to  com- 
pletioD  the  cases  assigned  to  him,  and  serv- 
ices rendered  by  other  members  to  him  in 
sneb  eases  will  be  held  to  be  gratuitous. 
Umb  V.  Wilson.  3  Unof.  496  (92  N.  W.  167). 

Allowance  and  payment  from  funds  In 
court. 

US.  (1896.)  Courts  of  equity,  in  dealing 
with  funds  brought  directly  within  t^elr  con- 
trol, frequently  order  payment  therefrom  of 
tees  to  counsel  of  the  respective  parties; 
but  that  practice  rests  upon  the  theory  that 
tlie  proceeding  is  primarily  for  the  purpose 
of  nenring  the  direction  of  the  court  with 
respect  to  such  fund,  and  therefore  alllce 
beneOcial  to  all  parties.  tfcOtory  v,  StulJ, 
44  Neb.  17S  (62  N.  W.  501). 

Actions  for  eompanaatlan. 
— ■  —  Limitations. 

116.  (1903.)  On  the  facts  stated,  held 
that  an  attorney's  claim  for  services  was 
barred  by  the  statute  of  limitations.  Oreek 
f.  UcDaniel,  68  Neb.  569  (94  N.  W.  518). 

-  "I>efen»ea. 

117.  (1898.)  The  rendition  of  a  bill  for 
wrrlow  does  not  estop  the  person  render- 
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ing  it  from  claiming  and  recot'ering  a 
larger  amount  in  a  subsequent  action  on 
a  quantum  meruit,  when  the  other  party 
did  not  accept  or  acquiesce  in  the  bill,  but 
refused  -at  once  to  recognize  it  as  correct. 
People's  Nat.  Bank  v.  Geiathardt,  55  Neb. 
232  (75  N.  W.  582). 

-  -  Pleading. 

118.  (1897.)  Where  It  Is  sought  to  hold 
liable  a  party  for  attorney's  fees  earned  In 

the  foreclosure  of  a  mortgage  held  by  such 
party,  and  th3  employment  of  the  attorney 
is  dependent  on  whether  or  not  one  who 
had  authorized  the  commencement  of  such 
foreclosure  proceedings  did  so  with  author- 
ity from  the  mortgagee,  the  burden  of  proof 
Is  on  the  attorney  to  establish  such  author- 
ity, and  evidence  which  tends  to  negative 
the  existence  of  such  authority  In  the  al- 
leged agent  is  admissible,  under  proper 
pleadings.  Saxton  v.  Harrington,  52  Neb. 
300  (72  N.  W.  272). 

119.  (1906.)  In  an  action  by  an  at- 
torney to  recover  from  another  attorney 
who  retained  the  former  to  defend  one  of 
the  latter's  clients  In  a  cpiminal  prosecu- 
tion, certain  money  collected  by  such  latter 
attorney  under  a  lease  by  the  client,  exe- 
cuted for  attorney's  fees,  a  petition  that 
falls  to  allege  the  value  of  his  services,  or 
that  he  has  not  received  payment  from 
another  source  Is  insufficient.  Leyda  v. 
Reavis.  77  Neb.  695  (110  N.  W.  642). 

 Evidence. 

120.  (1889.)  Prior  to  the  year  1884 
plaintiffs'  intestate  was  the  owner  of  school 
lands  In  Gage  county  and  paid  taxes  there- 
on. In  January  of  that  year  defendant  in 
eivor  notified  plaintiffs  that  he  was  pro- 
ceeding to  recover  the  amount  of  taxes  paid 
upon  school  lands,  for  a  contingent  fee  of 
one-half  of  what  he  could  recover,  and  offer- 
ing to  make  an  effort  to  recover  the  amount 
due  plaintiffs  in  error  if  they  so  desired. 
Receiving  no  answer  be  soon  thereafter 
addressed  them  again  to  the  same  effect 
They  telegraphed  him  to  proceed,  provid- 
ing he  would  do  so  for  a  fee  of  ten  per 
cent,  upon  the  amount  recovered.  He  an- 
swered by  telegraph,  declining  their  offer, 
but  soon  thereafter  wrote  them  a  letter  aay- 
ing  that  he  was  not  In  a  position  to  dictate 
terms,  and  that  he  had  Included  their  claim 
with  others  In  his  hands  for  collection,  and 
bad  presented  it  to  the  county  board.  He 
frequently  notified  them  of  the  proceedings 
which  he  was  taking  and  finally  of  his  suc- 
cess in  recovering  the  money  from  the 
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county.  No  objections  were  made  by  tbem 
to  his  action,  altbough  they  were  at  all 
limes  adrlsed  of  the  efforts  being  made  by 
him  in  their  behalf.  In  an  action  instituted 
by  him  for  one-half  of  the  amount  recov- 
ered of  the  county  it  was  held,  that  the  evi- 
dence fully  Justified  the  flnding  of  the  dis- 
trict court,  that  he  was  entitled  to  ten 
per  cent,  of  the  amount  recovered,  and  a 
judgment  to  that  effect  was  affirmed.  Emery 
V.  Cobhey,  27  Neb.  621  {43  N.  W.  410). 

121.  (1891.)  The  question  of  what  were 
reasonable  fees,  having  been  put  in  Iwne 
and  determined  by  the  trial  court,  held,  that 
the  evidence  sustained  the  judgment.  Rice 
V.  Day,  33  Neb.  204  (49  N.  W.  1128). 

122.  (1897.)  Where  plaintiffs  sued  de- 
fendants for  attorney's  fees,  under  an  al- 
leged special  contract  of  retainer  with  such 
defendants  as  Individuals,  and  defenduita 
all^e  that  the  services  were  rendered  nn* 
der  a  contract  of  yearly  retainer  with  a  cor- 
poration of  which  they  were  stocltholders, 
the  latter  contract  is  admissible  in  evidence. 
Rosenthal  v.  Ogden,  60  Neb.  218  (69  N.  W. 
779). 

123.  (1897.)  Where  the  question  at  is- 
sue Is  whether  attorneys'  fees  charged  and 
retained  should  have  been  restricted  to  ten 
per  cent,  of  the  amount  collected,  and  the 
parties  who  employed  the  attorneys  had 
testified  to  that  restriction,  it  was  error,  on 
cross-examination,  to  hold  that  this  witness 
could  not  be  uked  if  said  witness,  at  the 
time  he  had  been  paid  seventy-five  percent 
of  the  collection,  had  not  said  to  one  of  the 
attorneys  who  had  made  the  collection,  that 
winees  would  not  expect  said  attorney  to 
do  all  the  work  for  ten  per  cent  that  said 
attorney  was  the  doctor,  and  furthermore 
that  witness  had  accepted  the  proffered 
check  for  seventy-five  per  cent,  of  the  said 
collection.  McCIanahan  v.  Dinffman,  51  Neb. 
628  (71  N.  W.  302). 

124.  (1897.)  Where  the  attorney  seeks 
to  recover  fees  alleged  to  be  due  him  for  the 
foreclosure  of  a  mortgage,  claiming  that 
the  mortgagee,  with  knowledge  of  the 
facts,  by  his.  silence  ratified  the  acts  of 
such  attorney  while  the  foreclosure  was 
progressing,  and  afterwards,  that  the  mort- 
gagee's ratification  was  evidenced  by  his 
re?eiving  the  avails  of  the  foreclosure  pro- 
ceedings, and  the  defense  Is  that  the  em- 
ployment of  the  attorney  was  not  by  the 
mortgagee,  but  by  one  who  wished  to  cut 
out  a  subsequent  mortgage,  evidence  which 
tends  directly  to  estaUlsh  the  fact  that  such 


representations  were  made  to  the  mortgagee 
as  to  the  purposes  of  the  foreclosure  of  his 

mortgage,  and  that  the  party  benefited 
would  pay  tt\r!  attorney's  fees  in  such  fore- 
closure. Is  competent  in  explanation  of  the 
failure  of  the  mortgagee  to  disaffirm  the 
fore^loseure  proceeding  when  brought  to 
his  knowledge.  Saxton  v.  Harrinffton,  52 
Neb.  300  (72  N.  W.  272). 

125.  (1906.)  Where  one  has  Icen  ar- 
rested on  a  charge  of  murder  and  commit- 
ted to  jail,  and  while  so  confined  executed 
a  note  for  attorneys  fees  to  be  rendered,  .evi- 
dence disputing  such  note  Is  sufficient  to 
send  that  question  to  the  Jury.  Gitti*  v. 
Paddock,  77  Neb.  504  (109  N.  W.  734). 

126.  (1907.)  In  an  action  by  an  attorney 
for  fees  due  under  a  contract  of  employ* 
ment.  defended  on  the  ground  that  the  only 

services  contracted  for  or  rendered  were  on 
behalf  of  defendant  as  administrator,  which 
had  Wen  paid  for  by  an  allowance  out  of 
the  estate,  the  evidence  examined  and  held 
sufficient  to  sustain  a  judgment  foi  defend- 
ant. Mar$haU  v.  Piggott,  78  Neb.  722  (111 
N.  W.  592). 

127.  (1907.)  Evidence,  in  an  action' to 
recover  attorneys'  fees,  showing  plaintiff  to 
have  acted  under  a  contract  for  a  specific 
amount  and  certain  advancements  remain 
unpaid  a  verdict  for  defendant  Is  not  sus- 
tained. Jones  V.  Jones,  79  Neb.  63  (112  N. 
W.  325). 

■  Instructions. 

128.  (1891.)  In  an  action  by  an  attor 
ney  for  compensation,  where  the  employ- 
ment was  denied,  the  Instructions  held  to 
correctly  state  the  law  of  the  case.  Cowlei 
V.  Thompson,  31  Neb.  479  (48  N.  W.  146). 

Payment  of  fees  as  fraud  against  creditors. 

129.  (1903.)  Where  property  In  large 
amount,    without   fraudulent   Intent,  has 

been  turned  over  by  an  Insolvint  debtor  to 
his  attorneys  in  consideration  of  past  and 
future  services  and  a  general  retainer  for 
himself  and  wife,  any  creditor  desiring  to 
attack  such  transfer  should  do  so  before 
services  to  the  full  value  of  the  property 
are  rendered.  Farmers  d  Merchants  Xat. 
Bank  V.  Mother,  68  Neb.  718  (94  N.  W.  1003). 

B,  Lim. 

Bight  to  Uen. 

130.  (1877.)  An  attorney  has  a  lien 
upon  a  Judgment  to  the  extent  of  bis  rea- 
sonable fees  and  disbursements  in  the  salt 
In  which  it  was  obtained.  And  this  right 
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IS  paramount  to  the  rights  oC  the  parties 
ia  the  suit    Griggs  v.  White,  5  Neb.  467. 

131.  (1886.)  An  attorney  is  not  en- 
titled to  a  lien  before  judgment  upon  a 
cause  of  action  for  tort,  which  in  case  of 
the  death  of  the  parties  would  not  surrWe. 
AMt  V.  Abott,  18  Neb.  503  (26  N.  W.  361). 

132.  (1905.)  An  attorney  has  a  lien  for 
his  compensation  for  professional  services 
and  for  his  disbursements  upon  moneys  re- 
ceived by  him  on  his  client's  behalf  In  the 
course  of  his  employment,  and  this  right  of 
lien  is  not  affected  by  the  fact  that  the 
client  is  an  executor  or  trustee  and  the 
services  were  rendered  and  money  received 
on  belialf  of  the  estate.  Burleigh  v.  Palmer, 
74  Nel).  122  (103  N.  W.  1068). 

notice. 

133.  (1889.)  An  attorney  who  desires 
to  enforce  a  claim  for  his  services,  must 
file  a  Hen  to  that  effect;  otherwise  be  can- 
not enforce  a  claim  against  the  adverse 
party.  This  claim  for  a  Hen  may  be  filed 
wIUi  the  papers  in  the  case  and  the  ad- 
verse party  will  be  chargeable  with  notice 
of  its  existence.  ElUott  v.  AtMna,  26  Neb. 
403  (42  N.  W.  403). 

134.  (1S89.)  In  order  to  render  a  de 
fendant  liable  to  a  Hen  for  the  services  of 
the  platntitrs  attorney,  it  is  indispensable 
that  a  daim  of  lien  be  filed  with  the  papers 
or  gtren  to  such  adTerae  party.  Notice  of 
a  contract  between  the  plaintiff  and  his 
client  where  no  lien  Is  claimed,  will  not 
bind  the  defendant  or  render  him  liable  for 
the  services  of  plaintiff's  attorney.  Elliott 
V.  Atkins.  26  Neb.  403  (42  N.  W.  403). 

136.  (1897.)  In  an  action  on  a  policy, 
an  indorsement  on  the  summons  that  plain- 
tiff will  take  Judgment  for  attonieys'  fees, 
held  not  a  notice  of  the  claim  of  plaintiff's 
attorney  for  a  Hen  of  fees,  and  service  of 
the  summons  so  Indorsed  did  not  convey  to 
the  company  notice  of  such  claim.  Cobbey 
V.  Dorlond.  GO  Neb.  378  (69  N.  W.  951). 

136.  (1900.)  The  Hen  of  an  attorney 
Qpon  his  client's  papers,  hooks,  and  money 
in  the  hands  of  the  former  is  effective 
without  notice  to  anyone.  Cones  v.  Brooks. 
60  Neb.  698  (84  N.  W.  85). 

137.  (1900.)  The  Hen  of  an  attorney 
upon  the  money  in  the  hands  of  the  adverse 
party  Is  not  perfected  tfntU  notice  has  been 
^ven  to  the  party  in  possession  of  the 
fund.  Cones  v.  Brooks,  60  Neb.  698  (84  N. 
W.  85). 

138.  (1900.)  The  notice  of  a  charging 
or  specific  lien  of  an  attorney  need  not  be 


in  writing  or  placed  among  the  files  In  the 
case.  Any  notice  that  the  claim  Is  made 
and  that  It  will  be  asserted  Is  sufilcient 
Cones  V.  Brooks,  60  Neb.  698  (84  N.  W. 
85). 

139.  (1902.)  As  against  a  client  or 
client's  assignee,  an  attorney  eng.^ged  In 
prosecuting  a  claim  t)efore  a  county  board 
has  a  Hen '  for  his  services  without  filing 
claim  or  giving  notice,  and  an  assignee, 
whose  rights  arise  while  the  matter  is  pend- 
ing takes  subject  to  the  attorney's  rightful 
fees.  Maloney  v.  Douglas  County,  2  Unof. 
396  (89  N.  W.  248). 

140.  (1903.)  The  commencement  of  pro- 
ceedings of  which  the  Judgment  debtor  has 
notice,  to  enforce  an  attorney's  Hen  against 
a  Judgment,  while  a  enfliclent  amobnt  of  thp 
Judgment  remains  unpaid  to  cover  It,  is 
BuflScient  notice  of  the  Hen  to  the  Judgment 
debtor.  Greek  v.  McDaniel,  68  Neb.  569  (94 
N.  W.  518). 

Services  or  fees  coTered. 

141.  (1895.)  An  attorney's  Hen  for 
services  performed  In  prosecuting  au  action 
is  not  measured  by  the  amount  which  his 
client  claims  to  be  his  due,  but  cannot  ex- 
ceed the  amount  in  the  hands  of  the  ad- 
verse party  belonging  to  his  client  or  the 
amount  owing  to  blm,  and  is  not  para- 
mount to  any  proper  set-off  or  other  avail- 
able defense  in  such  action.  Field  v.  Max- 
well,  44  Neb.  900  (63  N.  W.  62). 

Subject-matter  to  which  Hen  attaches. 

142.  (1880.)  An  attorney  in  an  action 
may  have  a  Hen  for  fees  due  him  for  serv- 
ices therein  on  money  in  the  hands  of  the 
adverse  party,  and  which  is  the  subject  of 
the  litigation;  and  under  certain  circum- 
stances may  be  admitted  as  a  party  plain- 
tiff in  that  action  for  the  purpose  of  protect- 
ing and  enforcing  such  Hen.  Reynolds  r. 
Reynolds,  10  Neb.  674  (7  N.  W.  322). 

143.  (1888.)  An  attorney  has  a  Hen  for 
a  general  balance  of  compensation  upon 
money  in  his  hands  belonging  to  his  client, 
and  until  such  lien  Is  discharged  he  is  not 
liable  to  a  prosecution  for  the  embezzle- 
ment of  such  money.  Van  Etten  v.  State. 
24  Neb.  734  (40  N.  W.  289;  1  L.  R.  A.  669). 

144.  (1889.)  An  attorney  has  a*  Hen  for 
a  general  balance  of  compensation  on  any 
papers  of  his  client  which  may  come  into 
his  possession  in  the  course  of  bis  profes- 
sional employment;  upon  money  in  his 
bands  belonging  to^is  client,  and  in  the 
'■mds  of  an  adverse  party,  in  an  action  or 
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proceeding  in  which  tbe  attorney  was  em- 
ployed, from  tbe  time  of  giving  notice  of 
the  lien  to  that  party.  Elliott  v.  Atkiru,  26 
Neb.  403  (42  N.  W.  403). 

115.  (1894.)  An  attorney's  Hen  cannot 
be  asserted  against  money  appropriated  to 
a  client  by  tbe  legislature  while  It  is  in  the 
custody  of  the  state  treasurer.  State,  ex 
rel.  Bayre,  v.  Moore,  40  Neh.  854  (59  N.  W. 
75C;  25  L.  R.  A.  774). 

146.  (1900.)  An  attorney's  Hen  upon 
his  client's  papers,  books  and  documents  or 
money  depends  upon  possession,  and  at- 
taches only  to  papers,  boolts,  documents  or 
money  In  tbe  bands  of  the  attorney.  Cones 
V.  Brooks.  60  Neb.  698  (84  N.  W.  85). 

147-  (1900.)  An  attorney  has  a  charg- 
ing or  spef^iHc  lien  upon  money  in  tbe  hands 
of  the  adverse  party  to  an  action  or  pro- 
ceeding. Cones  V.  Brooks,  60  Neh.  698  (84 
N.  W.  85).  . 

148.  (1900.)  An  attorney  has  a  general 
or  retaining  Hen  upon  all  papers,  books, 
dcciiments  or  money  of  his  client  coming 
into  his  hands  in  the  course  of  his  profes- 
sional employment.  Cones  v.  Brooks,  60 
Neb.  698  (84  N.  W.  85). 

149.  (1901.)  The  attorney  for  a  defend- 
ant in  action  in  which  the  plaintiff  has 
caused  funds  in  the  hands  of  a  third  party 
to  be  garnished.  Is  not  entitled  to  an  attor- 
ney's Hen  on  the  fund  so  garnished  to 
secure  his  fee  for  services  performed  In  the 
case.  PhilUps  v.  Hogue,  63  Neb.  192  (88 
N.  W.  180). 

150.  (1906.)  An  attorney  may  have  a 
Hen  upon  the  claim  of  his  client  in  an  ac- 
tion for  personal  injury.  Corson  v.  Lewis, 
77  Neb.  449  (114  N.  W.  281). 

151.  (1907.)  Under  section  8,  chapter 
7,  Complied  Statutes,  providing  for  attor- 
neys' liens,  the  judgment  In  favor  of  the 
prosecutrix  in  a  bastardy  proceeding  is  sub- 
ject to  the  Hen  of  her  attorneys  for  profes- 
sional services  In  obtaining  such  judgment. 
Taylor  v.  Btull,  79  Neb.  296  (112  N.  W. 
577). 

Priorities. 

152.  (1873.)  The  Hen  of  an  attorney, 
upon  a  judgment  obtained  by  him,  to  the 
extent  of  his  reasonable  fees  and  disburse- 
ments, is  paramount  to  any  rights  of  the 
parties  in  the  suit  or  to  any  set-off.  Boyer 
V.  Clark,  3  Neb.  161;  (1891)  Bice  v.  Day,  83 
Neb.  204  (49  N.  W.  1128). 

Assi^ment  of  judgment. 

153.  (1892.)  The  assignee  of  a  judg- 
ment takes  it  subject  to  the  rights  of  an 


attorney  who  has  filed  a  Hen  In  due  form 
for  services  rendered  in  procuring  such 
judgment.  Yates  v.  Kinney,  33  Neb.  8S3 
(51  N.  W.  230). 

154.  (1907.)  >ln  assignment  of  a  judg 
ment  after  the  filing  of  an  attorney's  lieu 
does  not  affect  such  lien,  and  the  assignee 
takes  the  judgment  subject  to  the  attor 
ney's  Hen.  Taylor  v.  StuU,  79  Neb.  295 
(112  N.  W.  577). 

Assignment  of  claim. 

155.  (1877.)  Where  attorneys  have  ren- 
dered services  in  a  case,  but  have  filed  no 
notice  of  a  Hen.  the  mere  assignment  of 
their  account  to  parties  claiming  a  Hen  will 
not  authorize  the  latter  to  enforce  sueti 
claim  against  the  debtor.  Origgs  v.  White, 
5  Neb.  467. 

156.  (1906.)  A  contract  for  legal  serv- 
ices is  personal  In  its  nature  and  cannot 
be  assigned  by  one  party  without  tbe  con- 
sent of  the  other.  Corson  v.  Lewis,  77  Neb. 
446  (109  N.  W.  735). 

Belaaae  of  Uen. 

157.  (1905.)  Where  an  attorney  has 
filed  a  Hen  for  professional  services  ren- 
dered in  the  case,  and  his  client  agrees  to 
pay  a  certain  amount  In  consideration  of 
the  release  of  the  Hen,  and  suit  is  brought 
upon  such  agreement,  the  question  of  the 
amount  of  services  performed  by  the  at- 
torney or  the  terms  of  the  original 
employment  are  immaterial,  and  evidence 
respecting  these  matters  was  properly  re- 
jected tbe  court  Burleigh  v.  Palmer, 
74  Neb.  122  (103  N.  W.  1068). 

Protection  against  Mttlement  between  par- 
ties. 

158.  (1877.)  Where  a  defendant  ^inst 
whom  Judgment  has  been  recovered  has 
notice  of  an  attorney's  Hen,  he  cannot  evade 
the  payment  of  the  sum  actually  due  for 
such  Services  by  payment  to  tbe  creditor 
of  the  amount  of  the  Judgment  Origg*  v. 
White,  5  Neb.  467. 

159.  (1902.)  Three  plalntltts,  who  were 
heirs  of  a  deceased  party,  and  who  had 
joined  with  each  other  in  an  action  to  set 
aside  the  probated  will  and  declare  the 
same  revoked,  may  dismiss  the  case  as  to 
themselves  upon  payment  of  their  propor- 
tionate share  of  accrued  costs  even  though 
they  had  entered '  into  eontraets  with  at- 
torneys to  prosecute  their  suit  for  a  por- 
tion of  whatever  recovery  may  be  had 
Williams  V.  Miles,  S3  Neb.  851  (89  N.  W. 
455). 
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 Bemediea  of  attorney. 

160.  (1886.)  An  attorney  cannot  inter 
vene  to  continue  suit  which  haa  been  settled 
Ly  parties  pending  litigation.  Lavender  v. 
Aikiiu.  20  Neb.  206  (29  N.  W.  467). 

161.  (1887.)  Where,  in  an  action  for 
divorce  and  alimony,  an  order  is  made  by 
tlie  court  io  which  the  cause  is  pending, 
requiring  a  sum  of  money  to  be  paid  into 
court  as  and  for  attorney's  fees,  and  after 
wards  the  parties  to  the  action,  by  collusion 
and  fraud  and  tor  the  purpose  of  defraud- 
ing the  attorney  for  plaintiff  out  of  the 
sllovance  made  for  his  compensation,  with 
notice  of  an  attorney's  lien  thereon  in  his 
favor,  enter  into  an  alleged  settlement  by 
which  the  cause  is  to  be  dismissed  and  the 
order  for  alimony  satisfied,  such  fraudulent 
settlement  will  be  set  aside,  on  motion  of 
the  attorney  entitled  to  the  money,  and  th< 
amount  found  due  ordered  to  be  paid  into 
court  by  the  defendant.  Aspinwall  v.  8a- 
bin.  22  Neb.  73  (34  N.  W.  72:  3  Am.  St. 
Rep.  2S$). 

162.  (1887.)  The  original  plaintiff  is 
not  a  necessary  party  to  a  motion  by  her 
attorney  to  set  aside  settlement  of  case 
after  an  allowance  of  attorney  fees  had  been 
made  to  her,  on  ground  of  fraud  Aspin- 
wall V.  Sabin.  22  Neb.  73  (34  N.  W.  72;  3 
Am.  8L  Rep.  258). 

162a.  (1894.)  Where  defendant  In  an 
action  to  quiet  title  obtains  from  plaintiff 
a  quitclaim  deed  to  the  land  and  a  dis- 
missal of  the  action,  with  notice  that  be- 
fore the  suit  was  brought  plaintiff  deeded 
to  his  attorney,  for  services  to  be  rendered, 
and  undivided  one-half  Interest  in  the  real 
estate,  the  attorney  may  have  the  cause  re- 
instated, and  die  court  may  grant  bim,  as 
to  his  Interest,  the  relief  sought  before  dis- 
missal, though  he  began  the  original  action 
in  his  client's  mime,  verified  the  petition, 
and  failed  to  record  his  deed.  Chamberlain 
V.  Grimes.  42  Neb.  701  (60  N.  W.  948). 

163.  (1903.)  The  proper  method  of  pro- 
cedure to  set  aside  a  settlement  In  fraud  of 
an  attorney's  lien.  Is  for  the  attorney  to 
file  an  intervening  petition  and  have  the 
amount  and  extent  of  his  lien  Judicially  de 
termloed  before  any  other  steps  are  taken 
for  its  enforcement  Jones  v.  Duff  Orain 
Co..  69  Neb.  91  (95  N.  W.  1). 

164.  (1903.)  Where  a  judgment  to 
which  an  attorney's  lien  has  attached  has 

.  been  compromised  between  plaintiff  and  de- 
fendant in  fraud  of  the  attorney's  rights, 
such  settlement  and  compromise  may  be 
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set  aside  at  the  suit  of  the  attorney  de- 
frauded. Jones  V.  Duff  Orain  Co.,  69  Neb. 
91  (95  N.  W.  1). 

Protection  against  set-off  between  parties. 

165.  (1889.)  A  4  B,  practicirg  attor- 
neys, recovered  a  judgment  for  C  against 
D,  under  an  agreement  with  their  client 
that  they  were  to  have  one-half  the  amount 
of  recovery,  and  they  filed  an  attorney's  lien 
for  that  amount.  D  recovered  a  Judgment 
against  the  client  of  A  and  B,  and  brought 
an  action  to  set  off  one  Judgment  against 
the  other;  and  without  making  an  issue  in 
the  pleadings  upon  the  amount  claimed  to 
he  due  A  ft  B  sought  to  reduce  it.  Held, 
That  in  the  absence  of  an  Issue  in  the 
pleadings  upon  that  point,  the  attorneys 
had  a  lien  for  the  amount  agreed  upon. 
Ward  V.  Watson,  27  Neb.  768  (44  N.  W.  27). 

166.  (1895.)  The  lien  of  an  attorney  is 
inferior  to  any  proper  set-off  or  other  avail- 
able defense  of  the  adverse  party.  Field  v. 
Maxwell,  44  Neb.  900  (63  N.  W.  62). 

167.  ( 1902. )  G.  obtained  judgment 
against  the  firm  of  C.  &  F.  for  eight  hun- 
dred dollars.  On  the  rendition  of  the  Judg- 
ment. W.  and  P.,  attorneys  for  O.,  filed 
their  claim  for  an  attorneys'  lien  on  the 
judgment  and  gave  notice  thereof.  After- 
wards, F.,  one  of  the  partners,  commenced 
an  action  against  G.  on  a  note  made  to  htm 
by  G.,  alleging  that  both  C,  the  other  mem- 
ber of  the  firm,  and  G.,  the  Judgment  cred- 
itor, were  insolvent,  and  that  he  alone  was 
res[K>nsible.  He  asked  that  any  judgment 
entered  against  0.  on  the  note  might  be  set 
off  against  the  judgment  entered  in  favor 
of  G.  against  C.  &  F.  W.  and  P.  intervened 
and  asked  that  their  attorneys'  lien  be 
protected.  Held,  That  to  the  extent  of  their 
lien  the  attorneys  should  be  protected  and 
that  to  that  extent  the  set-off  could  not  be 
allowed.  Finney  v.  CfaJlop,  2  Unof.  480  (  89 
N.  W.  276). 

Enforcement. 

168.  (1881.)  To  entitle  an  attorney  to 
be  admitted  as  a  party  plaintiff  In  an  ac- 
tion for  the  purpose  of  protecting  and  en- 
forcing his  lien,  it  must  appear  that  fees 
are  due  him  for  services  in  that  case. 
Oliver  v.  Sheeley,  11  Neb.  521  (9  N.  W. 
689). 

169.  (1886.)  On  appeal  of  the  original 
suit,  an  attorney  cannot  litigate  his  Hen  for 
fees  under  his  contract  with  his  client. 
Lavender  v.  AtUnt,  20  Neb.  206  (29  N.  W. 
467). 
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170.  (1897.)  Ad  attorney's  Hen  cannot 
he  enforced  where  there  Is  not  anything  to 
which  such  lien  can  attach.  Yeiser  v.  Lowe, 
50  Neb.  310  (69  N.  W.  847). 

171.  (1900.)  Petition  In  suit  to  enforce 
an  attorney's  Hen  examined,  and  found  to 
state  facts  sufficient  to  support  the  action. 
Cones  V.  Brooks,  60  Neb.  698  (84  N.  W.  85). 

172.  (1900.)  An'  attorney  can  not  en- 
force, by  action,  his  general  or  retaining 
lien  upon  a  note,  bon<l  or  other  obligation 
to  pay  money.  Cones  v.  Brooks,  60  Neb.  698 
(84  N.  W.  85). 

173.  (1902.)  Whetber  or  not  the  con- 
tract of  employment  with  attorneys  to  prose- 
cute a  will  contest  on  a  contingent  fee-for 
the  plaintiffs  operated  to  give  to  them  such 
a  lien  on,  or  Interest  in,  the  cause  of  action 
as  to  permit  them  to  prosecute  the  action 
to  final  judgment  for  the  enforcement  and 
protection  of  their  own  rights  by  virtue  of 
the  contract,  is  not  determined.  Williams 
V.  Miles,  63  Neb.  851  (89  N.  W.  465). 

174.  (1902.)  The  liability  of  plaintiffs 
moving  to  dismiss  their  action  of  contest  of 
a  probated  will,  to  attorneys,  who  bad  a 
contract  to  prosecute  such  action  to  the  end 


on  a  contingent  fee,  and  who  bad  expended 
considerable  money  In  the  prosecution  of 
the  suit,  for  the  value  of  their  services  can 
not  be  litigated  or  determined  on  a  motion 
to  dismiss.  Wilttams  v.  Miles,  63  Neb.  S51 
(89  N.  W.  455). 

175.  (1903.)  An  attomey  at  law  having 
a  Hen  on  a  Judgment  may  intervene  In  pro- 
ceedings to  revive  such  Judgment,  and  is  en- 
titled to  a  revivor  thereof  in  his  own  name 
to  the  extent  of  his  lien,  Greek  v.  Mr- 
Daniel,  68  Neb.  569  (94  N.  W.  518). 

176.  (1903.)  That  the  court,  in  proceed- 
ings to  revive  a  judgment  to  protect  an  at- 
torney's lien  thereon  renders  a  Judgment 
in  favor  of  the  attorney  and  against  the 
Judgment  debtor  for  the  amount  of  the 
lien.  Instead  of  entering  an  order  of  revivor 
In  the  name  of  the  attorney,  to  that  ex- 
tent Is  wiUiout  prejudice  to  the  jud^ent 
debtor.  Oreek  v.  McDaniel,  68  Neb.  569  (94 
N.  W.  518). 

177.  (1903.)  It  is  not  error  for  the  trial 
court  to  overrule  a  motion  for  an  execution 
to  enforce  the  collection  of  an  attomey's 
Hen  before  the  nature  and  extent  of  such 
Hen  had  been  judicially  determined.  Jones 
V.  Duff  Grain  Co.,  69  Neb.  91  (96  N.  W.  1). 
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Cboss-Reterences. 
See,  also.  Attorney  and  Client;  County 

Attorneys. 

Right  to  enjoin  common  carrier  from  vio- 
lating rate  law,  see  Carriers,  S126a. 

1.  (1878.)  The  claim  on  which  the  ac- 
tion was  brought  was  for  the  recovery  for 
services  pei^ormed  by  the  plaintiftB  as-  at- 
torneys in  an  action  i^alnst  the  state,  un- 
der an  employment  by  the  attorney  general, 
by  which  they  were  to  have  a  fee  of  <10,000, 
contingent  upon  a  Judgment  being  flnaUy 
recovered  favorable  to  the  state,  which  was 
obtained.  Held,  That  there  was  no  law  au- 
thorizing the  employment,  and  if  actually 
made  was  void,  and  all  serrlcea  performed 
under  it  gratuitous,  imposing  no  legal  obli- 
gation on  the  state  to  pay  for  them.  Brad- 
ford V.  State.  7  Neb.  109. 

2.  (1887.)  The  attorney  general  Is  the 
law  officer  of  the  state,  and  is  required  to 
prosecute  or  defend  any  suit  in  the  supreme 
court  in  wblcli  the  state  Is  a  party  or  in- 


terested; therefore,  where  a  majority  of  the 
board  of  transportation  of  the  state  adopted 
a  resolution  asking  the  supreme  court  to 
continue  a  case  pcmdlng  therein  against  a 

railroad  company  to  compel  such  company 
to  conform  its  rates  and  charges  to  an  or- 
der previously  made  by  said  board,  held, 
that  the  board  had  no  authority  to  control 
the  action  of  the  attorney  general  In  the 
management  of  the  case.  State,  ex  rel 
Board  of  Transportation,  v.  Fremont,  E.  * 
M.  T.  R.  Co.,  22  Neb.  313  (35  N.  W.  118). 

3.  (1889.)  The  word  "clerk,"  In  section 
24,  article  V  of  the  constitution,  is  used  In 
the  same  sense  as  at  common  law,  viz.,  a 
person  employed  in  an  office,  who  writes 
or  registers  in  proper  form  the  transactions 
of  the  tribunal  or  body  to  which  he  belongs. 
In  re  Appropriations,  2S  Neb.  662  (41  N.  W. 
643). 

4.  (1889.)  The  prohibition  against 
"clerk  hire"  in  the  office  of  the  attorns 
general  does  not  preclude  the  legislature 
from  providing  for  a  deputy  or  assistant 
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attorney  general.   In  re  AppropriatioM,  26    abDreylations    or    characters    for  whole 

M.h  fifi?       N  w  <i43t  words,  and  does  not  come  within  the  com- 

Neb.  662  (41  N.  W.  643).  deflnition  of  the  word  clerk.  In 

6.  (1889.)  A  Btenographer  Is  one  skilled  re  Appropriations,  25  Neb.  662  (41  N,  W. 
in  the  art  of  writing  in  shorUiand,  bf  using  64S). 


AUCTIONS  AND 

Bepresentations. 

1.  (1903.)  Kepresentatlons  made  by  an 
anctioneer  without  the  knowledge  or  dlrec- 
liun  of  the  owner  are  not  binding  on  the 
latter.  JTor&el  v.  Skocpol,  70  Neb.  46  (96 
N.  W.  1022). 

AUDITOR. 

Of  state,  see  State,  IS  26-32,  68.  91-93. 

AUTHENTICATION. 

Of  affidavits,  see  Affldavitg,  88  18-24. 

Sufficiency  of,  of  ofBcer  taking  deposi- 
tions, see  DepositionB,  8$  67-59. 

or  certificate  of  officer  taking  depositions, 
see  Deposittona,  %  86. 

Of  documentary  evidence  in  civil  actions, 
see  Evidence,  88  362-386. 

Of  bill  of  exceptions  by  clerk,  see  Exeep- 
tUm,  BitU  of,  88 138-158. 


AUCTIONEERS. 

AUTREFOIS  CONVICT. 

See  CHminal  Law,  88  89-112. 

AVULSION. 

Of  streams,  see  Water  and  Watercourses. 
IS  71-78. 

AWARD. 

See  Arbitration  and  Award. 

Of  contracts  for  public  improvements,  see 
afunicipal  Corporations.  g§  267,  268. 

Award  of  damage  for  condemnation  of 
private  property,  see  Eminent  Domain. 

BAOGAOE. 

Liability  of  carrier  for  baggage  of  passen- 
gers, see  Carriers,  IV,  F. 

Baggage  check  as  evidence,  see  Carriers, 
S369. 


BAIL. 

ANALYSIS. 

Nature  and  purposes,  66  1*  la. 

Bight  to  release  on  ball,  66  2.  3. 

Bequisltes  and  validity  of  recognisance,  88  4-17. 

Construction  and  operation,  S  18> 

Amount  of  bail,  S  10. 

 Increase  or  reduction,  61  SO-88. 

Deposit  in  lieu  of  bail,  8  24. 

Breach  or  fnlflUment  of  condition,  IS  26-28. 

Extent  of  liability,  6  29. 

Discharge  of  sureties,  68  30,  31. 

BeUef  from  liability  or  forfeiture,  66  32-38. 

 Arrest  or  sorroider  of  principal,  {39. 

Aetifin  on  lecognixanoe,  ||  40-49. 

Cboss-Sefocncbs.  la.    (1885.)    A  recognizance  for  the  ap- 

8ee  also.  Arrest.  pearance  of  a  person  charged  with  an  of- 

In  bastardy  proceedings,  see  Bastards,     fen«  i«  an  obligation  of  ^f^l^'/^^ 

M  44  «  «>™«  ^^^^  **^®° 

'  court  to  which  it  Is  returnable.  King  v. 

Hatnre  and  purpoeea.  g^^^^g  18  Neb.  875  (25  N.  W.  519). 

1   (1888.)   The  purpose  of  a  recognl- 

zance  is  to  secure  the  attendance  of  the  Bight  to  release  on  b^. 

party  recognized  at  the  hearing.    State,  ex  «-    (1894.)    The  right  to  give  ball  pend- 

Tel  Pepp^v.  Speice.  24  Neb.  386  (88  N.  Ing  proceedings  by  petition  in  error  n  th« 

W  887)  supreme  court,  after  conviction  for  a  felony, 
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is  not  absolute,  but  rests  In  the  discretion 
of  the  court.   Bail  will  be  allowed  in  the 

supreme  court  upon  a  showing  of  Qrobable 
error  calling  for  a  reversal  of  the  Judg* 
ment.  Ford  v.  State,  42  Neb.  418  (60  N.  W. 
960). 

3.  (18S4.)  The  provision  of  section  9, 
article  I  ot  the  constitution,  that  all  per- 
Bons  shr.ll  Le  bailable  by  sufficient  sureties, 
\i  merely  the  declaration  of  an  existlug 
right,  and  has  reference  to  bail  as  undcr- 
Etood  at  common  law,  and  in  accordance 
with  Uie  practice  before  the  constitution 
was  adopted.  Ford  v.  State,  42  Neb.  418 
(60  N.  W.  960)'. 

Bequisitcs  and  validity  of  reco^lzance. 

4.  (1880.)  A  recognizance  proper  should 
not  be  signed,  but  when  It  is  properly 
taken  and  certified,  the  signatures  of  the 
recognizors  may  be  treated  as  surplusage 
and  the  instrument  held  valid.  Irwin  v. 
mate,  10  Neb.  325  (6  N.  W.  370). 

5.  (1S80.)  A  recognizance  that  stated 
It  to  be  in  the  sum  of  three  hundred  dollars 
and  certified  by  M.  as  J.  P.  is  not  violated 
by  such  signature:  but  the  failuie  to  desig- 
nate the  denomination  of  the  debt,  and  the 
official  character  of  the  officer  certifying  it, 
r-snders  it  void.  Irwin  v.  State,  10  Neb.  325 
(6  N.  W.  370). 

6.  (1885.)  Wliere  a  county  Judge,  act- 
ing as  an  examining  mt^strate,  requires 
the  accused  to  enter  Into  a  recognizance  for 
his  appearance  at  the  next  term  of  the  dis- 
trict court,  and  such  recognizance  la  given 
with  sureties  which  are  approved  by  such 
county  Judge,  the  endorsement  of  such  ap- 
proval upon  the  recognizance  Is  not  required 
to  be  attested  by  the  seal  of  the  county 
]udse.  Holmes  v.  State.  17  Neb.  73  (22  N. 
W.  232). 

7.  (1885.)  A  recognizance  taken  by  an 
examining  magistrate  and  signed  by  all  the 
obligors,  is  sufficient  and  will  bind  all, 
whether  their  names  are  entered  In  the  body 
of  the  same  or  not,  provided  it  compiles 
with  the  law  in  other  respects.  HoJmea  v. 
State,  17  Neb.  73  (22  N.  W.  232). 

8.  (1885.)  A  criminal  recognizance  re- 
quiring a  person  who  has  been  charged 
with  the  commission  of  a  felony  and  held 
to  ball  by  an  examining  magistrate  to  ap- 
pear before  the  district  court,  is  a  sufficient 
compliance  with  section  307  of  the  criminal 
code.  If  the  date  fixed  in  the  recognizance 
for  the  appearance  of  the  accused  is  In  fact 


the  first  day  of  the  next  term  of  said  court 
Holmes  v.  State,  17  Neb.  73  (22  N.  W.  232). 

9.  (1885.)  The  criminal  code  does  not 
require  a  recognizance  taken  by  a  Justice 
of  the  peace  when  sitting  as  an  examining 
magistrate  to  be  entered  upon  his  docket. 
King  v.  State,  18  Neb.  375  (25  N.  W.  519). 

10.  (1885.)  A  recognizance  proper,  un- 
less taken  out  of  court,  should  not  be 
signed;  but  when  it  Is  properly  taken  and 
certified  the  signatures  of  the  recognizors 
may  be  treated  as  surplusage,  and  the  in- 
strument held  valid.  King  v.  State.  18  Neb. 
375  (25  N.  W.  519):  <188G)  Utate  v.  Moran. 
18  Neb.  536  (26  N.  W.  357);  (1894)  Shupe 
V.  State.  40  Neb.  524  (59  N.  W.  100). 

11.  (1886.)  A  recognizance  for  the  ap- 
pearance of  an  accused  person  to  answer  to 
an  indictment  for  felony,  taken  before  and 
approved  by  an  officer  or  person  unauthor- 
ized by  law,  so  that  the  same  fails  to  be 
binding  under  the  statute,  is  void  as  a 
common  law  obligation.  Dickenson  v.  State, 
20  Neb.  72  (29  N.  W.  184). 

12.  (1888.)  A  recognizance  taken  by  a 
justice  of  the  peace  on  a  complaint  and  pro- 
ceedings un-der  chapter  37  ot  the  Compiled 
Statutes,  is  valid  against  a  security,  al- 
though was  not  entered  of  record  on  the 
appearance  docket  of  the  district  court,  un- 
der section  383  of  the  criminal  code.  State 
V.  Moran.  24  Neb.  103  (38  N.  W.  29). 

13.  (1894.)  A  recognizance  executed  un- 
der section  325  of  the  criminal  code,  for  the 
purpose  of  prosecuting  an  appeal  by  one 
who  has  been  convicted  of  a  misdemeanor, 
conditioned  that  he  "shall  be  and  personally 
appear  at  the  next  term  of  the  district  court 
in  and  for  Saunders  county,  on  the  first  day 
of  the  term  thereof,  and  abide  the  Judgment 
of  the  court,  and  not  depart  the  court  with- 
out leave,  then  this  recognizance  to  be  void, 
otherwise  to  remain  in  full  force  and  effect," 
suflBclently  complies  with  the  requirements 
of  the  statute  and  la  a  binding  obligation. 
Shupe  V.  State,  40  Neb.  524  (59  N.  W.  100). 

14.  (1894.)  Under  secUon  388  of  the 
criminal  code  a  recognizance  Is  not  invali- 
dated by  reason  of  defects  in  the  form 
thereof,  II  It  appear  from  the  tenor  of  the 
recognizance  at  what  court  the  party  ww> 
bound  to  appear  and  that  the  court  or  offi- 
cer before  whom  it  was  taken  had  the  power 
to  require  and  take  such  recognizance. 
Shupe  V.  State.  40  Neb.  524  (59  N.  W.  100. 

15.  (1894.^  A  recognizance  for  an  ap- 
peal from  a  conviction  for  a  miademeanor 


Digitized  by 


(16 


BAIL. 


128 


before  a  justice  of  the  peace  Is  Invalid,  I'f 
the  court  where,  and  before  which,  the 
prisoner  Is  to  personally  appear  Is  not  stated 
is  the  recognizance.  Pill  v.  Btate,  43  Neb. 
23  (61  N.  W.  96). 

16.  (1897.)  On  appeal  from  a  police 
magistrate  a  recognizance  failing  to  desig- 
nate the  court  wherein  th?  prisoner  is  to 
appear  is  invalid  and  confers  no  Jurisdic- 
iloo  on  the  appellate  court  to  try  the  case. 
Kaata  v.  State,  52  Neb.  499  (72  N.  W. 
853). 

17.  (1903.)  The  conditions  imposed 
upon  a  surety  on  a  recognizance  by  the  pro- 
visions of  sections  32  and  33,  chapter  19. 
Compiled  Statutes,  examined,  and  held  rea- 
sonable and  binding.  Bartling  v.  State,  67 
Sub.  637  (  93  N.  W.  1047). 

Ctmstmction  and  operation. 

IS.  (1885.)  By  the  provisions  of  the 
criminal  code  a  recognizance  taken  by  a 
justice  of  the  peace  acting  as  an  examining 
magistrate  becomes  an  obligation  of  record 
when  returned  by  the  Justice  of  the  peace 
to  the  clerk  of  the  district  court,  and  Is  by 
him  entered  of  record  as  required  by  sec- 
tion 383  of  the  criminal  code.  King  v. 
state,  18  Neb.  375  (25  N.  W.  519). 

Amount  of  bail. 

19.  (1893.)  Bond  for  $70,000  from  one 
charged  with  embezzling  that  amount  is  not 
"exceesive  bail"  within  section  9,  article  I. 
constitution.  In  re  Scott,  38  Neb;  502  (56 
N.  W.  1009). 

 Increase  or  reduction. 

20.  (1893.)   At  the  same  term  at  which 

'the  bail  of  a  prisoner  has  been  fixed,  and 
before  such  prisoner  has  furnished  ball  at 
the  amount  so  fixed,  the  court  may  enter 
an  order  increasing  the  amount  of  ball.  In 
re  Scott.  38  Neb.  502  (56  N.  W.  1009).' 

21.  (1893.)  An  order  of  the  district 
oourt  fixing  the  amount  of  bail  a  prisoner 
shall  give  will  not  be  disturbed  by  the  su- 
preme court  in  a  proceeding  by  ht/beaa  car- 
put  for  reduction  of  bail,  unless  it  clearly 
appears  per  se  that  the  amount  Is  unreason- 
ably great  and  disproportionate  to  the  of- 
fense charged.  In  re  Scott,  38  Neb.  502 
(56  N.  W.  1009). 

22.  (1893.)  In  fixing  the  amount  of  ball 
the  court  or  Judge  may  take  into  considera- 
tion the  nature  of  the  offense;  the  penalty 
whlc^  the  law  authorized  to  be  inflicted 
should  there  be  a  conviction;  the  probability 


of  the  accused  appearing  to  answer  the 
charge  against  him.  If  released  on  bail;  his 
pecuniary  condition,  and  the  circumstances 
surrounding  the  case.  In  re  Scott,  38  Neb. 
502  (56  N.  W.  1009). 

23.  (1893.)  Upon  an  application  for  re- 
duction of  bail  by  a  prisoner,  after  indict- 
ment and  before  trial,  the  guilt  of  the  ac- 
cused will  be  presumed,  but  evidence  may  be 
received  to  repel  that  presumption.  In  re 
Scott,  38  Neb.  502  (56  N.  W.  1009). 

Deposit  In  lieu  of  ball. 

24.  (1903.)  A  justice  of  the  peace  has 
no  authority  to  accept  money  in  lieu  of  the 
bail  required  by  section  298  of  the  criminal 
code;  and  In  case  he  does  so,  his  bondsmen 
are  not  liable  for  hln  failure  to  properly  ac 
count  for  the  same.  Snyder  v.  Oroga,  69 
Neb.  340  (95  N.  W.  636). 

Brea<A  of  fulfillment  of  condition. 

25.  (1885.)  Where  a  person  was  charged 
with  the  commission  of  an  offense,  and 
upon  being  held  to  bail  by  the  examining 
magistrate,  entered  Into  a  recognizance 
with  sureties  for  his  appearance  at  the  next 
term  of  the  district  court,  and  subsequently 
left  the  state,  and  committed  a  crime  In 
another  state  where  he  was  arrested  and 
imprisoned,  and  thus  by  his  own  voluntary 
act  rendered  it  out  of  his  power  to  appear 
In  this  state  to  answer  to  the  crime  with 
which  he  was  charged:  Held,  That  these 
facts  would  constitute  no  defense  to  an  ac- 
tion against  his  sureties  upon  his  recog- 
nizance. King  V.  State,  18  Neb.  375  (26  N. 
W.  519). 

26.  (1888.)  Where  a  party  charged  with 
felony  secures  a  change  of  venue,  and  en- 
ters in  a  recognizance  for  his  appearance 
before  district  court  of  county  to  which 
venue  is  changed,  and  afterwards  falls  to 
appear,  and  his  recognizance  is  forfeited, 
and  amount  thereof  paid  by  his  surety,  the 
money  will  belong  to  the  county  In  which 
the  accused  was  recognized  to  appear.  State, 
ex  rel.  Pepper,  v.  Speicc.  24  Neb.  386  (38  N. 
W.  837). 

27.  (1902.)  A  defendant  y^o  is  released 
On  hall  to  appear  at  a  certain  tprm  of 
court,  which  happens  to  be  an  equity  term 
and  defendant  is  present  several  days  but 
does  not  report  his  presence  nor  is  he  called 
to  report,  is  not  in  default.  Heaselgrave  v. 
State.  63  Neb.  807  (89  N.  W.  295). 

28.  (1902.)  In  order  to  default  a  de- 
fendant on  a  recognizance,  that  the  sureties 
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thereon  may  be  held  liable,  he  must  be 
called  at  some  time  during  the  term  set 

for  his  appearance.  Hesaelgrave  v.  Btate, 
63  Neb.  807  (89  N.  W.  295), 

Extent  of  Uabllity. 

29.  (1901.)  A  recognizance  given  under 
section  3  of  chapter  37,  Compiled  Statutes. 
1899,  Is  not  a  bond  of  Indemnity  for  the 
payment  of  the  judgment  which  may  be 
ultimately  recovered  in  the  action.  The 
amount  of  liability  on  such  a  recognizance 
is  the  penal  sum  named  therein,  with  In- 
terest tbereon  from  the  date  of  the  for- 
feiture. Myers  v.  Baughman,  61  Neb  818 
(86  N.  W.  507). 

Discharge  of  sureties. 

30.  (1882.)  Arrest  Of  principal,  after 
Indictment,  releases  sureties  on  recogni- 
zance given  before  examining  court  Smith 
V.  State.  12  Neb.  309  (11  N.  W.  317). 

31.  ( 1900. )  A  recognizance  in  a  bas- 
tardy proceeding,  conditioned  that  accused 
"shall  be  and  appear  before  the  district 
court  on  the  first  day  of  the  next  term 
thereof,  and  appear  thereat  from  day  to 
day  to  abide  the  order  of  the  court,"  Is 
limited  to  the  term  at  which  it  exacts  the 
appearance.  A  continuance  of  the  cause  to 
a  subsequent  term  of  court  Is  not  within 
the  contract  of  the  reco.^nizance.  and.  If 
made,  a  non-appearance  of  accuseil  at  the 
term  to  which  the  contlni:ance  carries  the 
cause  is  not  a  breach  of  such  recognizance. 
state  V.  Murdock.  69  Neb.  621  (81  N.  W. 
U7):  (1902)  Perkifu  v.  Milton,  64  Neb.  848 
(90  N.  W.  756). 

Belief  from  liability  or  forfeiture. 

32.  (1894.)  A  second  forfeiture  of  a  re- 
cognizance. Incurred  because  the  principal  a 
second  time  failed  to  appear  according  to 
the  condition  of  his  obligation,  will  not  be 
vacated  and  canceled  on  the  return  of  the 
principal  after  such  forfeiture,  where  suffi- 
cient excuse  Is  not  shown  for  his  failure  to 
appear  before  the  forfeiture  taken,  and  the 
record  shows  that  the  prosecution  has  been 
deprived  of  proofs  by  the  delay.  Rule  ap- 
plied. Noll  V.  State,  38  Neb.  587  (67  N.  W. 
286). 

33.  (1894.)  A  forfeiture  of  a  recogni- 
zance will  be  vacated  and  canceled  on  the 
payment  of  costs,  where,  after  the  default 
and  on  the  same  day,  the  principal  volun- 
tarily appears  in  court  In  case  sufficient 
cause  is  shown  for  his  failure  to  appear 
according  to  the  obligation  of  his  recogni- 


zance.  RawUnga  v.  State,  38  Neb.  690  (67 
N  W.  286). 

34.  (1897.)  One  who  has  been  admitted 
to  bail  after  a  preliminary  examination, 
and  who  becomes  a  fugitive.  Is  not.  after 
his  return  or  apprehension,  entitled  to  be 
discharged  because  no  Information  was 
filed  against  him  at  the  term  at  which  he 
was  recognized  to  appear,  and  while  he 
was  a  fugitive.  Ex  parte  Trettcr,  63  Neb. 
148  (73  N.  W.  545). 

35.  (1902.)  A  recognizance  In  a  crim- 
inal action  conditioned  "that  the  defendant 
shall  be  and  appear  in  this  court  on  the 
first  day  of  the  next  term  thereof  to  answer 
to  the  charge  of  rape  now  pending,  herein 
against  him,  and  will  not  depart  the  court 
without  leave,  and  abide  the  order  ot  the 
court."  Is  limited  to  the  term  at  which 
it  exacts  the  appearance.  Hessetgrave  v. 
State,  63  Neb.  807  (89  N.  W.  295). 

36.  (1903.)  The  conditions  of  a  recog- 
nizance for  the  appearance  of  one  accused 
of  a  criminal  offense  are  not  Invalidated  by 
the  failure  of  the  term  of  court  at  which 
he  was  required  to  appear,  on  account  of  an 
adjournment  or  continuance  of  such  term. 
Bartling  v.  State,  67  Neb.  637  (93  N.  W. 
1047). 

37.  (1903.)  Where,  by  reason  of  the 
prevalence  of  small-pox  in  the  vicinity  of  a 
county  seat,  the  district  Judge  ordered  the 
regular  term  of  the  court  to  be  fixed  at  a 
later  date,  the  liability  of  sureties  on  a  ball 
bond,  fa>r  the  appearance  of  one  accused 
of  a  crime.  Is  extended  to  the  next  term 
actually  held.  Bartling  v.  State,  67  Neb. 
637  (93  N.  W.  1047). 

38.  (1903.)  The  conditions  Imposed 
upon  a  surety  on  a  recognizance  by  the 
provisions  of  sections  32  and  33,  chapfbr  19, 
Compiled  Statutes  ( Annotated  Statutes, 
sees.  4742,  4743),  examined,  and  held  rea- 
sonable and  binding.  Bartling  v.  State,  67 
Neb.  637  (93  N.  W.  1047.). 

 Arrest  or  surrender  of  principal. 

39.  (1882.)  Arrest  of  principal,  after  in- 
dictment, releases  sureties  on  recognizance 
given  before  examining  court.  Smith  V. 
mate.  12  Neb.  309  (11  N.  W.  317). 

Action  on  recognizance. 

40.  (1882.)  Action  of  a  recognizance 
against  H.  B.  S.,  as  principal,  and  W.  H.  S. 
and  B,  S.,  as  sureties.  Summons  served 
on  W.  H,  S.  and  B.  S..  but  no  servi(»  on,  or 
appearance  by,  H.  B.  S.  Judgment  agidnst 
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H.  B.  3.  and  W.  H.  S..  no  judgment  either 
for  or  against  £  S.,  held  erroneous.  Smith 
V.  State.  12  Neb.  309  (11  N.  W.  317). 

41.  {1885.)  Where  a  recognizance  was 
given  for  the  appearance  of  a  defendant 
to  answer  a  "charge  against  him  for  lar- 
ceny," held,  that  the  fact  that  the  com- 
plaint was  defective  could  not  be  asserted 
as  a  defense  to  an  action  upon  such  recog- 


nizance after  forfeiture.  King  v.  State,  18 
Neb.  375  (26  N.  W.  519). 

42.  (1901.)  An  action  upon  a  forfeited 
recognizance  taken  under  the  proTislons  of 
section  3,  chapter  37,  Compiled  Statutes, 
1899,  must  be  brought  in  the  name  of  the 
state,  the  obligee  named  in  the  recognizance. 
Myers  V.  Baughman,  61  Neb.  818  (86  N. 
W.  507). 


BAILMENT. 

ANALYSIS. 

Constrnctlon.  of  contract,  §S  1, 3* 

Care  of  property  and  negligence  of  bailee,  |fi  3-15. 

 Inkeeper,  i  16. 

— Agister  or  hirer  of  animals,  §{  17-26. 
Liability  of  bailee  to  third  person,  §  27. 
Wrongful  vae  of  property  by  bailee,  S  28. 
Compen£?.;'on  of  bailor  for  use  of  property,  §29. 
Compensation  of  bailee  for  care  of  property,  U  30,  31. 
 -Lien,  fiS  3S-41. 

Sedelivery  or  recovery  of  property,  H  42-45. 
Conversion  by  bailee,  §*  46, 47. 
Larceny  by  bailee,  86  48,  49. 
Actions  against  third  persons,  S  50. 


CBOSS-REFEBEXrES. 

Deposits  with  particular  persons,  or  rela- 
tions, Fee  Bpeclflc  topics. 

Lien  of  agister  for  compensation  for  care 
of  animals,  see  Animals.  5 S  18-33. 

Property  in  hands  of  bailee  as  subject  to 
attaohment,  see  Attachment,  ti  63,  64. 

Deposit  in  banks,  see  Banka  and  Bank- 
ing, 111.  C. 

Cmslgnment  to.  common  carriers,  see 
Oarriera. 

Liability  for  mixing  grain,  see  Confusion 
of  Ooodt.  fi  8. 

Election  to  sue  for  breach  of  contract  or 
tort  see  Election  of  Remedies,  ||  1.  2. 

Lo68  of  property  of  guest  at  hotel,  see 
Innkeepers.  H  7-11. 

Uahillty  for  damages  to  animals  hired 
from  liTcry  stable,  see  lAverjf  Stable  Keep- 
«ri.  II  3^. 

Pledge  of  property  aa  collateral  security. 

Bee  Pledges. 

Estoppel  of  bailee  to  deny  ownership  In 
hImBelf,  see  Estoppet,  i  60. 

Execution  against  property  in  hands  of 
bailee,  see  Execution,  S  31. 

Conditional  sales,  see  Bales. 


Deposit  of  property  with  warehouseman, 

see  Warehousemen. 

Construction  of  contract. 

1.  (1890.)  The  sole  effect  of  secUou  26. 
chapter  32,  Compiled  Statutes,  upon  an  un- 
recorded conditional  lease  of  personalty, 
where  the  lessee  Is  neither  Judgment  cred- 
itor nor  purchaser  without  notice,  is  to 
place  it  on  an  equal  footing  with  condi- 
tional sale.  Norton  v.  Pilger,  30  Neb  860 
(47  N.  W.  471). 

2.  The  written  Instrument,  set  out  lu  the 
opinion,  construed,  and  held  to  be  a  con- 
tract of  bailment  of  personal  property  for 
hire,  and  not  one  of  conditional  sale  or 
sale  of  personal  property  on  condition. 
(1892)  Mcmelland  v.  Scroggin,  35. Neb.  636 
(63  N.  W.  469);  (1900)  Baker  v.  PHebe,  59 
Neb.  597  (81  N.  W.  609). 

Care  of  property  and  negligence  of  bailee. 

3.  (1892.)  A  gratuitous  bailee  Is  liable 
for  Injury  to  property  entrusted  to  his  care 
occasioned  by  gross  negligence.  Burk  v. 
Dempster,  34  Neb.  426  (51  N.  W.  976). 

4.  (1892.)  If  a  lessee  finds  personal 
property  In  the  building,  at  the  time  be 
takes  possession,  and  permits  It  to  remain 
there  without  objection,  he  becomes  a  gra* 
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tuttous  bailee  thereof.  Biirk  v.  Demp  ier. 
34  Neb.  426  (51  N.  W.  976). 

5.  (1892.)  Where  the  vendor  of  a  store 
building  obtains  gratuitous  permission  of 
vendee's  lessee  to  leave  a  stove  In  the  build- 
ing for  storage,  such  lessee  Is  liable  If  he 
subsequently  remove  the  stove  to  the  lot 
lack  of  the  building  where  it  Is  damaged. 
Burk  V.  Dempster,  34  Neb.  426  (61  N.  V/. 
976). 

6.  (1892.)  Although  a  bailor  upon  be- 
ing notified  by  the  gratuitous  bailee  to  re- 
move the  property,  Called  to  do  so,  the 
bailee  cannot  place  the  same  in  an  ex- 
posed place  where  it  would  likely  be  In- 
jured or  destroyed.  In  such  case  It  was  his 
duty  to  have  the  stove  removed  to  a  place 
of  storage,  and  he  could  have  chai^d  the 
expense  thereof  to  the  defendant  in  error. 
Burk  V.  Dempster.  34  Neb.  426  (51  N.  W. 
976). 

7.  (1896.)  A  bailee  who  contracts  to 
keep  the  property  In  a  particular  place  Is 
not  discharged  from  damages  resulting 
from  hla  falure  to  do  so  because  he  was 
compelled  to  remove  It  by  the  owner  of  the 
place  designated.  Butler  v.  Qreene.  49  Neb. 
280  (68  N.  W.  496). 

8.  ( 1896. )  A  special  contract  of  bail- 
ment prevails  in  determining  the  liabilities 
of  the  parties,  as  against  general  principles 
of  law  applicable  in  the  absence  of  express 
agreement.  Butler  v.  Oreene,  49  Neb.  280 
(68  N.  W.  496). 

9.  (1901.)  Although  when  a  bailee  fails 
to  return  the  property,  as  a  general  rule, 
the  burden  Is  upon  him  to  show  that  the  loss 
dltf  not  occur  through  his  negligence,  yet  if 
he  establishes  that  It  occurred  through  in- 
evitable accident  or  trrealstlble  force,  which 
do  not  of  themselves  Import  negligence,  the 
burden  of  proving  negligence  Is  upon  the 
bailor.  Bissell  v.  Harris  d  Co.,  1  Unof.  536 
(95  N.  W.  779). 

10.  (1901.)  A  bailment  without  reward 
of  moneys  to  be  held  and  used  for  the  sole 
benefit  of  the  bailor,  is  not  a  "bailment  for 
hire  because  one  motive  Inducing  ihe  bailee 
to  act  may  have  been  an  expectation  that 
his  so  doing  would  assist  to  hold  trade  In 
a  town  In  which  he  was  engaged  In  busi- 
ness. Biff"  w  fforrw  d  Co.,  1  Unof.  535 
(95  N.  W.  . 

11.  (1902.)  Havii;&  "eceived  property  as 
bailee,  the  burden  is  on  the  bailee  to  show 
that  it  was  lost  without  negligence  on  his 
l«irt.  Sulpho-fialine  Bath  Co,  v.  Allen.  66 
Neb.  295  (92  N.  W.  364V 


12.  (1902.)  Defendant  conducted  a  bath- 
house, in  which  was  a  large  swimming  pool, 
patronized  by  large  numbera  of  people. 
The  dressing  rooms  In  connection  with  the 
swimming  pool  were  not  provided  with 
locks,  but  a  large  number  of  drawers  were 
provided  in  the  office,  in  which  the  cus- 
tomers were  requested  to  place  their  valu- 
ables. The  proprietor  of  the  bath-house 
was  a  bailee  for  hire  of  valuables  so  <le- 
poclted.  inasmuch  as  the  deposit  was  a  nec- 
essary incident  to  the  business  in  which 
the  bailee  made  a  profit.  Sulpho-Saline 
Bath  Co.  V.  Allen,  66  Neb.  295  (92  N.  W. 
354). 

13.  (1902.)  A  bailment  Is  for  hire,  al- 
though no  direct  hire  is  paid  for  the  bail- 
ment, where  it  la  a  necessary  Incident  of  a 
business  in  which  the  bailee  makes  a 
profit  aulpho-SaUne  Bath  Co.  v.  Allen.  66 
Neb.  295  (92  N.  W.  354). 

14.  (1904.)'  Where  In  a  city  which  by 
ordinance  requires  fireproof  shutters  on 
windows,  of  brick  buildings,  one  Is  In  pos- 
session of  property  as  bailee,  and  It  Is  de- 
stroyed by  fire  which  spread  from  another 
building  through  windows  unprotected  by 
fireproof  shutters,  he  is  not  liable  for  the 
value  of  such  property  by  reason  of  the  fan 
that  he  owned  the  hulldlng  and  that  do  fire- 
roof  shutters  were  provided  as  required  by 

the  ordinance.  Frontier  Steam  Laundry 
Co.  V.  Connolly.  72  Neb.  767  (101  N.  W.  99S: 
68  L.  R.  A.  425). 

15.  (1904.)  When  a  bailment  is  recip- 
rocally beneficial  to  both  parties,  the  law 
requires  ordinary  diligence  on  the  part  of 
the  bailee,  and  makes  him  responsible  for 
negligence.  Mattem  v.  McCarthy,  73  Neb. 
228  (102  N.  W.  468). 

 Innkeeper. 

16.  (1889.)    A  hotel  clerk  who  receipts 

for  a  valuable  registered  letter  directed  to  a 
guest  at  the  hotel,  but  which  is  lost  before 
reaching  him.  Is  liable  to  the  carrier,  who 
Is  required  by  the  post  office  department  to 
bear  the  loss.  Joalyn  v.  King.  27  Neb.  38 
(42  N.  W.  756;  20  Am.  St.  Rep.  656;  4  L. 
R.  A.  457). 

Agister  or  hirer  of  animals. 

17.  (1888.)  m  an  action  to  reco\-er 
from  a  bailee  of  a  team  of  horses,  hired 
from  plaintiff,  for  Injuries  to  the  team  by 
reason  of  driving  the  same  into  a  wire 
fence,  there  being  no  evidence  connecting 
plaintiff  with  the  existence  of  the  fence, 
an  Instruction  tending  to  excuse  or  Justify 
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defendant  because  of  the  existence  of  the 
fence  in  the  road,  was  properly  refused. 
Floater  v.  FerreU,  24  Neb.  «47  (38  N.  W. 

732). 

18.  (1888.)  Upon  the  trial  of  an  action 
to  recover  for  Injuries  to  a  team  hired  by 
defendant.  It  is  within  the  discretion  of  the 
coort  to  give  or  withhold  from  the  Jury 
questions  for  special  findings  of  fact. 
Fleeter  r.  Farrell,  24  Neb.  347  (38  N.  W. 
732). 

19.  (1890.)  Where  one  contracts  to  win- 
ter 125  head  of  cattle,  and  forty-nine  die 
and  the  others  become  very  thin  and  weak, 
and  there  la  other  evidence  of  neglect,  a 
finding  of  want  of  proper  care  Is  snstained. 
CalJani  v.  mchott,  30  Neb.  532  (46  N.  W. 
631). 

20.  (1890.)  Where  there  Is  no  express 
contract  as  to  the  kind  of  feed  and  degree 
of  care  to  be  given  by  one  who  takes  cattle 

to  keep  through  the  winter,  be  is  bound  to 
provide  reasonable  and  ordinary  feed  for 
such  stock,  and  to  use  reasonable  and  or- 
dtoary  care  to  protect  them  from  Injury; 
but  where  a  number  of  such  cattle  die  while 
in  charge  of  the  ttallee,  the  bailee  upon 
stating  that  fact  to  the  owner^in  other 
words,  accounts  for  the  cattle — the  burden 
of  proof  of  negligence  Is  upon  the  owner. 
Calland  v.'  yichols,  30  Neb.  632  (46  N.  W. 
631). 

21.  (1896.)  The  hirer  of  a  team  Is  Uable 
to  the  owner  for  want  of  ordinary  care  in 
the  use  of  the  team.  Prunetl  v.  Minor,  49 
Neb.  555  (68  N.  W.  942). 

22.  (1896.)  Evidence  showing  that  de- 
fendant hired  a  team  of  horses  of  plaintiff 
to  work  on  a  farm,  that  the  team  was  In 
good  condition  then  taken  but  for  want  of 
care  became  greatly  run  down  and  very 
poor,  sustains  a  finding  awarded  by  the 
Jury.  Prunell  v.  Minor,  49  Neb.  555  (68  N. 
W.  942). 

23.  (1905.)  Under  a  contract  whereby 
one  party  thereto  agrees  to  herd  and  care 
for  certain  cattle  for  an  equal  share  of  the 
Increase  during  a  period  of  three  years  he 
is  required  to  use  reasonable  and  ordinary 
care  for,  feed  and  protect  the  cattle  speci- 
fied therein,  and  to  make  him  liable  for 
n^ligence.  Mattem  v.  McCarthy,  73  Neb. 
228  (102  N.  W.  468), 

24.  (1905.)  Where  one  agrees  to  herd 
and  care  for  cattle  during  a  period  of  three 
years  amd  agrees  to  pay  the  other  "Just  re- 
muneration" for  all  cattle  lost  from  neglect 


on  his  part,  such  term  means  the  remu- 
neration which  the  plaintifT  would  be  Justly 
entitled  to  under  the  law  for  the  loss  of 
his  cattle  by  t'ae  defendant's  negligence,  and 
this  Is  the  va'iue  of  the  cattle  lost.  Mattern 
V.  McCarthy,  73  Neb.  228  (102  N.  W.  468). 

25.  (1906.)  An  agreement  by  an  agister 
to  take  good  care  of  a  herd  of  cattle  en- 
trusted to  his  charge  is  equivalent  to  a  con- 
tract to  tatte  such  care  of  them  as  an  ordi- 
narily sliiUful  and  prudent  man  would  take 
of  bis  own  .  animals  under  like  circum- 
stances. Darr  v.  Donovan,  73  Neb.  424  (102 
N.  W.  1012). 

26.  (1905.)  When  the  contract  of  an 
agister  Is  for  the  care  and  feeding  of  a 
particular  head  of  cattle,  evidence  descrip- 
tive of  that  herd  is  admissible  without 
special  reference  to  the  subject  in  the  plead- 
ing. Darr  v.  Donovan,  73  Neb.  424  (102  N. 
W.  1012). 

Liability  of  bailee  to  third  person.  . 

27.  (1893.)  Under  the  Herd  Law  (Comp. 
St.,  ch.  2.  art.  Ill)  'a  person  having  the  cus- 
tody of  cattle  for  the  purpose  of  depastur- 
ing the  same,  although  without  compensa- 
tion from  the  general  owner,  is  liable  for 
damage  done  by  them  upon  the  cultivated 
lands  of  another.  Laflin  v.  Bvoboda,  37  Neb. 
368  (55  N.  W.  1049). 

Wrongful  use  of  property  by  bailee. 

28.  (1905.)  The  measure  of  damages  for 
the  unauthorized  use  of  the  property  of 
another  by  a  bailee  thereof  Is  not  the  value 
that  may  be  produced  by  \3m  labor  and  In- 
vestment of  the  bailee,  combined  with  such 
use  of  the  property,  but  Is  the  value  of  the 
use  itself  and  any  damage  that  may  be 
done  to  the  property  In  so  using  it.  or,  if 
the  use  amounts  to  a  conversion,  then  the 
measure  of  damages  will  be  the  value  of 
the  property.  State  v.  State  Journal  Co.,  75 
Neb.  275  (106  N.  W.  434;  9  L.  R.  A.  fn.  s.] 
174). 

Compensation  of  bailor  for  uae  of  property. 

29.  (1897.)  Where  money  belonging  to  a 

daughter  is  voluntarily  left  by  her  In  her 
father's  possession,  she  is  not  entitled  to 
Interest  thereon  until  after  a  demand  for 
its  repayment.  Bell  v.  Rice,  50  Neb.  647 
(70  N.  W.  26). 

Compensation  of  bailee  for  care  of  prop- 
erty. 

30.  (1897.)  An  Involuntary  bailee  of 
goods  may  conserve  the  same,  and  recover 
from  the  own°r  what  the  service  Is  reason- 
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ably  worth.  Moline,  MillHtm  d  StodOard 
Co.  V,  Seville,  52  Neb.  574  (72  N.  W.  854). 

31.  (1897.)  Where  an  agent  of  defend- 
ant who  has  property  of  the  latter  to  sell 
on  commission,  surrenders  the  building  he 
occupies,  leaving  the  defendant's  goods  tn 
the  building,  the  latter  ts  liable  to  the  own- 
er of  the  building,  as  an  Involuntary  bailee, 
tor  the  difference  of  its  rental  value  with- 
out the  goods  and  what  it  actually  rented 
for  with  the  goods  stored  therein.  Moline, 
Milbum  d  Stoddard  Co.  v.  NeviJie,  52  Neb. 
674  (7i  N.  W.  854). 

 Lien. 

Compensation  and  lien  of  warehousemen, 
see  Warehouaemen. 

32.  (1896.)  A  lien  does  not  exist  at  com- 
mon law,  or  by  custom,  in  favor  of  one  who 
holds  property  in  subordination  to  the  will 
or  control  of  another.  Moline,  Milbum  d 
Co.  V.  Wood  Machine  Co.,  49  Neb.  869  (69 
N.  W.  405). 

33.  (1896.)  Exclusive  possession  of  chat- 
tels by  the  claimant,  whether  a  factor,  ware- 
houseman, or  other  bailee,  is  Indispensable 
to  the  existence  or  continuance  of  a  Hen 
thereon  at  common  law,  or  the  usage  of 
trade.  Moline,  Milbnm  d  Co.  v.  Wood  Ma- 
chine Co..  49  Neb.  869  (69  N.  W.  405). 

34.  (1896.)  A  lien  does  not  attach  in 
favor  of  a  bailee  of  goods  If  inconsistent 
with  the  terms  of  the  agreement,  express 
or  implied,  under  which  he  obtained  pos- 
session. Moline,  Milbwm  d  Co.  v.  Wood  Ma- 
(ftinc  CO.,  49  Neb.  869  (69  N.  W.  405). 

35.  (1896.)  A  contract  for  the  storage 
and  forwarding  of  goods  by  which  the  con- 
signor reserves  the  right  to  withdraw,  at 
pleasure,  for  reshlpment  the  goods  stored 
thereunder,  and  by  which  each  party  re- 
serves the  right  to  draw  at  sight  upon 
the  other  for  any  balance  In  his  favor,  the 
consignee  relying  upon  the  personal  credit 
of  the  consignor,  does  not  create  in  favor 
of  such  consignee  a  lien  for  charges  pur- 
suant thereto.  Moline,  Milbwn  d  Co.  v. 
Wood  Machine  Co..  49  Neb.  869  (69  N.  W. 
405). 

36.  (1898.)  One  bestowing  labor  and 
nklll  on  a  chattel  bailed  to  him  for  that 
purpcffie,  thereby  increasing  Its  value,  has 
a  lien  thereon  superior  to  the  Hen  of  a 
prior  chattel  mortgage.  Drummond  Car- 
riage Co.  V.  MilU.  54  Neb.  417  (74  N.  W. 
966;  69  Am.  St.  Rep.  719:  40  L.  R.  A.  761). 

37.  (1898.)  Lien  for  repairing  a  buggy 
held  superior  to  a  chattel  mortgage  ex- 


ecuted before  the  repairs  were  made.  !>»«- 

mond  Carriage  Co.  v.  MilU,  54  Neb.  417  (74 
N.  W.  966;  69  Am.  St  Rep.  719;  40  L.  R.  A. 
761). 

38.  (1898.)  Rules  relating  to  agisters' 
liens  held  Inapplicable  to  a  lien  in  favor  of 
one  who  repairs  a  chattel  baited  to  him 
for  that  purpose.  Drummond  Carriage  Co. 
V.  Mills,  54  Neb.  417  (74  N.  W.  966;  69  Am. 
St.  Rep.  719;  40  L.  R.  A.  761). 

39.  (1898.)  The  common  law  rule  creat- 
ing a  lien  of  one  who  has  bestowed  labor 
and  skill  on  a  chattel  bailed  to  him  for 
that  purpose,  and  thereby  increasing  Its 
value  may,  by  force  of  special  foots  or  dr 
cumstances,  override  or  supersede  a  prior 
contractual  or  statutory  lien.  Drummond 
Carriage  Co.  v.  Mills,  54  Neb.  417  (74  N. 
W.  966;  69  Am.  St.  Rep.  719;  40  L.  R.  A. 
761). 

40.  (1902.)  A  lien  does  not  attach  in 
favor  of  a  bailee  of  goods  If  Inconsistent 
with  the  terms  of  the  agreement,  express  or 
implied,  under  which  his  possession  was 
obtained.  Webster  v.  Keck,  .64  Neb.  1  (89 
N.  W.  410). 

41.  (1902.)  An  agreement  to  permit  a 
tenant  under  an  expiring  lease  to  leave  his 
goods  tn  statu  quo  for  an  agreed  sum  of 
$10  payable  monthly,  with  no  right  to  re- 
tain the  goods  to  the  end  of  the  month,  and 
no  right  to  demand  payment  on  removal 
reserved  by  the  contract,  creates  no  lien  on 
the  goods  for  unpaid  storage.  Webster  v. 
Keek,  64  Neb.  1  (89  N.  W.  410). 

Redelivery  or  recovery  of  property. 

42.  (1895.)  The  rightful  owner  of  goods 
In  possession  of -a  common  carrier  may  en- 
force his  right  thereto,  although  a  stranger 
to  the  contract  of  bailment.  Bhellenberg  v. 
Fremont,  E.  d  M.  V.  B.  Co.,  46  Neb.  487  (63 
N.  W.  8S9;  60  Am.  St  Rep.  661). 

43.  (1895.)  A  bailee  may  yield  posses- 
sion of  the  property  balled  to  a  stranger 
to  the  contract  of  bailment  by  taking  the 
risk  of  establishing  that  the  latter  is  the 
rightful  owner.  Bhellenberg  v.  Fremont,  E. 
d  M.  7.  R.  Co.,  46  Neb.  487  (63  N.  W.  869: 
60  Am.  St  Rep.  561). 

44.  (1895.)  Where  a  stranger  to  a  con- 
tract of  bailment  claims  property  In  pos- 
session of  the  bailee,  the  latter  has  a 
remedy  by  bill  of  Interpleader  requiring  the 
claimants  to  the  property  to  litigate  the  qvfs- 
tion  of  title  between  themselves.  SheWen- 
berg  v.  Fremont.  E.  &  M.  V.  R.  Co..  45  Neb. 
487  (63  N.  W.  869;  60  Am.  St.  Rep.  561). 
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45.  (1901.)  A  depository  of  a  trust  fund 
who  parts  with  do  cooslderatlon  and  Is  not 
misled  to  bis  prejudice  by  reason  of  the  de- 
posit. Is  bound  to  restore  the  fund  to  the 
true  owner  on  demand,  although  such  de- 
posit was  made  by  an  agent  or  trustee  and, 
notil  such  demand,  the  depository  had  no 
notice  of  its  real  character.  Union  Stock 
Yards  Bank  v.  Campbell,  2  Unof.  72  (96  N. 
W.  608). 

Conversion  by  bailee. 

46.  (1888.)  In  cases  of  bailment  at  com- 
mon law,  there  has  always  been  a  choice  of 
forms  of  action  between  case  and  assumpsit. 
Case  lies  for  breach  of  duty  and  assumpsit 
for  breach  of  promise.  The  code  has  pre- 
served to  the  suitor  oil  the  rights  and 
remedies  known  to  the  law,  and  hence.  If 
a  promise  is  implied,  either  from  a  breach 
of  duty  or  from  the  undertaking  of  defend- 
ant, an  attachment  in  a  proper  case  will  He. 
Hart  V.  Barneg,  24  Neb.  782  (40  N.  W.  322). 

47.  (1900.)  A  bailee  who  t&lla  or  re- 
fuses to  surrender  trust  property  to  the 
owner  In  accordance  with  the  express  or 
implied  terms  of  the  bailment  is  liable  in 
an  action  for  conversion,  unless  he  can  show 
a  prior  lawful  seizure  of  the  property 
under  judicial  process  against  the  owner,  or 
some  other  legal  and  valid  excuse.  Wood 
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Harvester  Co.  v.  Dobry,  59  Neb.  S90  (81  N. 
W.  611). 

Larceny  by  bailee. 

48.  (1898.)  The  rule  excluding  evidence 
of  a  crime  other  than  that  for  which  ac- 
cused is  being  tried  held  applicable  to  a 
prosecution  for  larceny  as  bailee.  Davis  v. 
Bt^lte.  54  Neb.  177  (74  N.  W.  699). 

49.  (1898.)  In  a  prosecution  for  lar- 
cenry  by  a  bailee  the  gravamen  of  the 
charge  Is  the  felonious  conversion,  and  the 
intent  may  be  shown  to  have  been  enter- 
tained as  of  the  time  of  the  reception  of 
the  poMesaion  of  the  property  or  to  have 
arisen  during  the  continuance  of  such  pos- 
session. DavU  V.  State,  54  Neb.  177  (74  N. 
W.  599). 

Actions  against  third  persons. 

50.  (1906.)  A  bailee  of  property  having 
an  interest  therein  under  express  contract 
may.  maintain  an  action  to  recover  the 
value  thereof  against  one  through  whose 
negligence '  or  failure  of  duty  it  is  lost. 
Union  P.  R.  Co.  v.  Meyer,  76  Neb.  549  (107 
N.  W.  793). 

BALLOTS. 

See  Elections.  H  59-87. 

BANK  EXAMINERS. 
See  Banka  and  Banking,  |  1. 


BANKRUPTCY. 

ANALYSIS. 

Possession  of  property  by  United  States  marshal,  S9  1-3. 
Zffect  of  bankruptcy  act  on  insolvency  law,  S  4. 
Questions  determined  on  application  for  diacharge,  |  6. 
Effect  of  bankrupt  proceeding  in  general,  Si  O-IO. 
Efteet  on  pending  actions,  if  11, 113. 
Presumption  of  raecutlon  of  assignment,  i  13. 
Property  vested  In  assignee,  83  14-21. 
Title  and  rights  acquired  by  assignee,  |i  2S-S4. 
Preference  and  transfers  by  bankrairt; 

 In  general,  if  26,  26. 

 Indirect  transfers,  $  27. 

 Notice  of  insolvency,  Si  28-31. 

■  Absolute  transfers  in  good  telth,  i  38. 

Time  of  transfers,  SS  33-36. 

 Consideration,  §  37. 

Bights  of  preferred  creditor,  §  38. 

Becovery  of  and  setting  aalde  transfer.  Si  39-47. 

Disdiarge  in  bankruptcy. 

 Bar  to  subsequent  suits,  $8  48-54. 

Presumption  of  assignment,  i  55. 

 Effect  in  general,  S8  56,  67. 
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BANKRUPTCY. 

—  .  Burden  of  pTovlng  disduu^,  1 68. 
Collateral  attack  on  disclwirge,  11  59, 6a 
Actions  by  assignee. 

 Jurisdiction  of  state  courts,  §|  61-66. 

'  ■   Set-off  of  claim  allowed,  i  67. 

 Pleading,  §1  68-70. 

 Evidence,  S|  71-72. 

 Question  for  jury.  If  78,74 

 Instructions,  §  76-77. 


Ill 


Cboss-Rxexbekces. 

tSo-"  also,  AMignments  for  Benefit  of  Ored^ 
itorfi;  :nsolvency ;  Fraudulent  Conveyances. 

Insobency  of  corporations,  see  Corpora- 
tions. 

Possess!  -I  of  property  by  United  States 

marshal. 

1.  ( 1877. )  In  bankruptcy  proceedings 
the  possession  of  the  goods  by  the  United 
States  marshal  was  possession  of  the  court 
^hose  officer  he  was.  and  it  was  the  right 
of  that  court  to  determine  whether  that 
rossesston.  was  legal  or  not.  Baker  v.  Daily, 
a  Neb.  464. 

2.  (1877.)  A  marshal  of  a  federal  court 
c.?,u  waive  the  right  of  that  court  to  determ- 
ine the  legality  of  Lis  poesession  of  prop- 
erty seized  in  bankruptcy  proceeding,  and 
does  so  waive  by  failure  to  answer  a  re- 
plevin suit.    Baiter  v.  Daily.  6  Neb.  464. 

3.  (187?.)  Where  a  property  Is  taken 
by  a  United  States  marshal!  from  an  al- 
leged bankrupt's  vendee,  and  the  state 
courts  replevin  the  same  and  assess  dam- 
ages i^^inst  the  marshal,  Such  marshal 
could  have  rendered  such  proceeding  Im- 
proper and  erroneous,  by  proper  answer, 
and  showing  by  what  authority  he  held  the 
same.   Baker  v.  Daily,  6  Neb.  464. 

Effect  of  bankraptey  met  on  insolvency 
law. 

4.  (1902.)  The  bankruptcy  aci  of  1898 
does  not  affect  proceedings  commenced 
under  the  state  insolvency  law  before  its 
passage.  Hood  v.  Blair  State  Bank,  3  Unof. 
432  (91  N.  W.  701). 

Questions  determined  on  application  for 
discharge. 

5.  (1905.)  The  question  of  fraud  in 
conveyances  made  prior  to  July  1,  1898, 
could  not  be  determined  in  a  hearing  on 
application  by  a  bankrupt  for  his  discharge 
in  the  bankrupt  proceedings.  ShrecJt  v. 
Hanlon,  74  Neb.  264  (104  N.  "W.  193). 

Effect  of  bankrupt  proceedings  in  general. 

6.  (1902.)  As  against  a  conditional  ven- 
dor of  chattels,  the  011ng  of  a  petition  in 


bankruptcy  by  or  against  the  vendee  has  the 
effect  of  the  seizure  of  the  goods  upon 

Judicial  process  against  the  latter.  Logan 
V.  Nebraska  MoUne  Ploto  Co..  3  Unof.  526 
(93  N.  T/.  1128). 

7.  (1880.)  Where  a  Judgment  Is  re- 
covered on  attachment  proceedings  prior  to 
proceedings  Id  bankruptcy  are  instituted 
such  attachment  an.l  Judgment  ar-9  dis- 
solved by  the  proceedings  in  bankniptpy. 
Tootle  V.  Sheldon,  10  Neb.  44  (4  N.  W.  358). 

8.  (1907.)  Whether  a  debt  due  from  to 
agent  to  his  principal  for  rent  collected  and 
converted  to  his  own  use  Is  one  created  by 
fraud,  embezzlement,  misappropriation,  or 
defalcation  while  acting  in  a  fiduciary  ca- 
pacity, within  section  17  of  the  bankruptcy 
act,  gume.  Stull  Brothers  v.  Beddeo,  78 
Neb.  119  (112  N.  W.  315). 

9.  (1907.)  A  surety  on  an  injunction 
bond,  given  in  a  suit  brought  to  restrain 
the  enforcement  of  a  Judgment,  is  not  re- 
leased from  liability  thereon  by  the  dis- 
charge of  his  principal  in  bankruptcy. 
Stttll  Brothers  v.  Beddeo,  78  Neb.  119  (112 
N.  W.  315). 

10.  (1906.)  One  who  collects  rents  as 
the  agent  of  another  Is  acting  in  a  fiduciary 
capacity  and  holds  the  amount  so  collected 
in  trust  for  his  principal;  or  If,  without  au- 
thority so  to  do.  he  collects  rents  due  his 
employer  and  converts  the  same,  he  becomes 
indebted  to  his  employer  to  the  amount  of 
the  rents  collected  and  the  debt  so  created 
Is  fraudulently  contracted.  In  either  event 
a  discharge  in  bankrtuptcy  does  not  release 
him  from  the  debt  so  contracted.  8tuU 
Brothers  v.  Beddeo,  78  Neb.  114  (110  N.  W. 
861). 

Effect  on  pending  actions. 

11.  (1882.)  The  only  effect  of  bank- 
ruptcy proceedings  upon  a  pending  action 
prior  to  the  discharge  is  to  enable  the  bank- 
rupt to  have  the  action  stayed  to  agait  the 
decision  of  the  bankrupt  court  on  the  ques- 
tion of  his  discharge.  McCormiek  v.  Sot 
mond,  13  Neb.  306  (14  N.  W.  402). 
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12.  (1902.)  The  state  court  should  stay 
procMdiogs  In  a  suit  pending  against  a 
person  against  whom  proceedings  In  bank- 
ruptcy have  been  commenced,  either  on  his 
own  petition  or  by  his  creditors.  If  the  pend- 
ing suit  is  founded  upon  a  claim  from 
which  a  dischai^e  In  bankruptcy  would  be 
a  release.  Mclntj/re  v.  Malone,  3  Unof.  159 
(SI  N.  W.  246). 

Presumption  of  execution  of  assignment. 

13.  (1888.)  As  soon  as  an  assignee  in 
bankruptcy  is  appointed  and  Qualified  by  an 
Instmment  under  his  hand,  to  assign  and 
convey  to  the  assignee  „U  of  the  estate  of 
the  bankrupt,  etc.,  in  a  case  where  the 
record  is  silent  as  to  the  execution  of  such 
instrument,  but  does  show  that  the  bank- 
rupt was  subsequently  discharged  In  bank- 
ruptcy from  his  debts,  It  will  be  presumed 
that  the  Judge  and  register  i>erformed  their 
duty,  and  that  such  Instrument  of  assign- 
ment was  executed.  Hale  v.  Chriaty,  24 
Nek  746  (  40  N.  W.  295). 

Property  vested  In  assignee. 

14.  (1888.)  Upon  an  adjudication  of 
bankruptcy,  the  appointment  of  an  assignee, 
and  the  execution  by  the  Judge,  or  In  cases 
where  there  Ui  no  opposing  interest,  the 
register,  of  an  instrument  of  assignment, 
all  of  the  estate  of  such  bankrupt,  both  real 
find  personal.  Including  all  Judgments  owned 
by  him,  collectible  or  non-collecttble,  ex- 
cept exemptions  not  necessary  to  be  con- 
sidered, pass  to  and  become  vested  In  such 
assignee  by  Tirtue  of  the  adjudication  In 
bankruptcy  and  the  appointment  of  the  as- 
signee. Hale  V.  Christy,  24  Neb.  746  (40  N. 
W.  295). 

IB.  U902.)  An  action  for  tort  pending 
at  the  time  of  bankruptcy,  passes  to  the 

trustee  of  the  bankrupt,  and  a  purchaser 
and  assignee  thereof  claiming  under  a 
trustee's  sale  may  satisfy  the  claim.  Ole- 
land  V.  Anderson,  66  Neb.  252  (92  N.  W. 
306).  [Orerruied  on  rehearing.  66  Neb. 
276.] 

15.  (1902.)  Under  section  70  of  the  bank- 
ruptcy act  of  1898  (U.  S.  Complied  Statutes, 
1901.  p.  3451),  a  cause  of  action  which 
would  survive  and  pass  to  the  personal 
representative  of  the  plaintiff,  so  tttat  the 
avails  thereof  would  be  distributed  In  the 
administration  of  the  estate,  will  pass  to 
his  trustee  In  bankruptcy.  Cleland  v.  An- 
derton.  66  Neb.  252  (92  N.  W.  306).  [Over- 
ruled on  rehearing.   66  Neb.  276.] 


17.  (1902.)  Where  the  state  statutes 
make  a  distinction  between  a  plaintiff's  in- 
terest In  a  pending  action  and  his  cause  of 
action  before  suit  brougV*  *he  making  the 
one  assignable  in  caip<-  where  the  nther  is 
not,  the  Interest  of  a  laukrupt  in  a  psndlns 
action,  which  he  might  sell  and  asslg:i,  and 
of  which  his  creditors  might  have  the  bene- 
fit OD  administration  of  the  estate.  Is  to  be 
held  "property,"  within  the  purview  of  sub- 
division 6,  section  70,  national  Iwnkruptcy 
act,  rather  than  a  "right  of  action"  under 
subdivision  6.  Cleland  v.  Anderton,  66  Neb. 
273  (  96  N.  W.  212). 

18.  (1902.)  An  action  for  conspiracy 
whereby  plaintiff  was  "driven  out  of  busi- 
ness as  a  dealer  in  lumber,"  under  section 
11,  chapter  91a,  Compiled  Statutes,  1901,  is 
an  action  In  tort,  and  does  not  arise  "from 
the  unlawful  taking  or  detention  pf,  or  In- 
Jury  to,  his  property,"  within  the  meaning 
of  the  federal  bankrupt  act  Cleland  v,  An- 
derson, 66  Neb.  276  (98  N.  W.  1075). 

19.  (1902.)  A  right  of  action  for  tort,  Is 
not  property  within  the  meaning  of  the 
national  bankrupt  act;  and,  even  though 
an  action  Is  pending  thereon,  such  right 
does  not  pass  to  the  trustee  in  bankruptcy. 
Cleland  v.  Anderson.  66  Neb.  276  (98  N.  W. 
1075). 

20.  (1902.)  The  bankrupt  act  vesta  ,the 
assignee  with  title  to  all  property  conveyed 
by  the  bankrupt  In  fraud  of  ^editors,  and 
he  may  recover  the  Interest  of  the  bankrupt 

In  the  property,  whether  any  creditor  was  In 
position  to  attack  the  transfer  or  not. 
Sheldon  v.  Parker,  66  Neb.  610  (92  N.  W. 
923). 

21.  (1903.)  The  right  of  action  given 
by  section  11,  chapter  91a,  Compiled  Stat- 
utes 1903,  Is  for  injury  to  "business,  em- 
ployment or  property,"  and  under  the  na- 
tional bankruptcy  act  passes  to  the  assignee 
in  bankruptcy.  Olekmd  v,  Anderson,  75 
Neb.  273  (105  N.  W.  1092). 

Title  and  rights  acquired  by  assignee. 

22.  (1902.)  The  federal  bankruptcy  law 
giving  to  the  trustee  the  title  to  all  prop- 
erty which  the  bankrupt  could  have  trans- 
ferred prior  to  the  filing  of  the  petition  or 
which  could  have  been  levied  upon  for  his 
debts,  places  the  trustee  as  against  an  un- 
recorded conditlotial  sale  contract  In  the 
position  of  a  judgment  creditor.  Logan  v. 
Nebraska  MoHm  Plow  Co.,  3  Unof.  616  (93 
N.  W.  129). 
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23.  (1905.)  A  trustee  in  bankruptcy 
succeeds  to  the  bankrupt's  title  to  choses 
in  action,  subject  to  any  defense,  abatement 
or  counterclaim  to  which  they  would  Iiave 

been  liable  in  the  hands  of  the  latter.  Ne- 
braska  Moline  Plow  Co,  v.  Btackburn,  74 
Neb.   246  (104  K.  W.  178). 

24.  ( 1905. )  A  party  borrowed  the 
amount  necessary  to  pay  the  purchase  price 
of  certain  real  estate,  for  the  purchase  of 
which  he  had  made  an  oral  contract  with 
the  owner,  giving  his  note  therefor.  To 
secure  the  payment  of  the  note  it  was  orally 
agreed  among  the  vendor,  the  vendee  atid 
the  payee  of  the  note  that  upon  payment  of 
the  note  the  title  of  the  real  estate  should 
be  conveyed  to  the  vendee,  but  upon  de- 
fault in  such  payment  it  should  be  con- 
veyed to  the  payee.  Afterwards  the  vendee 
was  adjudged  a  bankrupt  and  a  trustee  ap- 
pointed for  his  estate.  Held,  That  the  ven- 
dee took  merely  the  equitable  title,  subject 
to  a  lien  In  favor  of  the  holder  of  the  note 
for  the  amount  due  thereon,  and  that  the 
trustee  of  his  estate  occupies  no  more  ad- 
vantageous position.  Beer  v.  Wtaner,  74 
Neb.  437  (104  N.  W.  757). 

Preferences  and  transfers  by  bankrupt. 
 In  general. 

25.  (1905.)  Bvidence  examined,  oxid 
held  sufficient  to  sustain  finding  that  a  con- 
veyance of  land  by  a  bankrupt  to  his  wife 
was  fraudulent  as  to  creditors.  Shreck  v. 
ffanfon,  74  Neb.  264  (104  N.  W.  193). 

26.  (1905.)  When  an  insolvent  debtor 
within  four  months  of  the  adjudication  of 

his  bankruptcy  transfers  to  one  of  his  cred- 
itors with  notice  of  such  insolvency  suffi- 
cient property  to  satisfy  the  debt  in  full, 
a  preference  will  be  presumed,  because  such 
Is  the  natural  and  logical  result  of  the 
transaction.  Raley  v.  Raymond  Bros.  Clarke 
Co.,  73  Neb.  496  (103  N.  W.  57). 

 Indirect  transfers. 

27.  (1903.)  A  creditor  will  not  be  pei^ 
mitted  to  obtain  a  preference  Indirectly  by 
transfer  of  his  account,  procuring  a  third 
party  to  loan  money  to  the  debtor  for  pay- 
ment of  such  creditor,  or  other  colorable 
device  or  transaction  intended  to  evade  the 
provisions  of  the  bankruptcy  act.  Hackney 
V.  Raymond  Bros.  Clarke  Co.,  68  Neb.  624 
(94  N.  W.  822). 

Notice  of  insolvency. 

28.  (1902.)  Where  defendants  admit 
that  an  assignment  of  their  account  against 


a  bankrupt  to  a  purchaser  of  his  stock  and 
business  was  with  the  understanding  tliat 
it  was  to  be  used  in  payment  ther^or,  and 
that  they  were  to  "carry"  the  purchaser  on 

the  account,  If  it  be  added  that  the  de- 
fendants bad  notice  of  the  bankrupt's  in- 
solvency, the  transaction  would  amount  to 
a  preference  and  must  be  held  to  have  been 
so  intended.  Hackney  v.  Hargreavea  BroM., 
3  Unof.  676  (92  N.  W.  626). 

29.  (1903.)  A  mere  knowledge  of  a 
creditor  that  the  debtor  has  other  liabilitiea, 
or  of  circumstances  which  could  operate  no 
further  than  to  create  a  suspicion  of  pos- 
sible insolvency,  wil  not  necessarily  suffice 
to  constitute  a  payment  or  credit  to  such 
creditor,  a  preference  within  the  purview 
of  section  60  of  the  bankruptcy  act  Hack- 
ney V.  Raymond  Bros.  Clarke  Co.,  68  Neb. 
624  (94  N.  W.  822). 

30.  (1903.)  In  determinii^  whether  a 
creditor  to  whom  an  alleged  preference  was 
made,  had  reasonable  cause  to  believe  that 
bis  debtor  was  insolvent,  it  Is  not  neces- 
sary to  find  that  the  creditor  actually  knew 
or  believed  that  the  debtor  was  Insolvent. 
He  Is  chargeable  with  notice  of  such  facts 
as  a  reasonable  inquiry,  in  view  of  the  clr> 
cumetances  with  respect  to  the  debtor's 
condition  which  were  brought  home  to  him. 
mi^t  fairly  be  expected  to  disclose.  Back- 
ney  v.  Raym,ond  Bros.  Clarke  Co.,  68  Neb. 
624  (94  N.  W.  822). 

31.  (1903.)  If  the  creditor  has  reason- 
able ground  to  believe  that  the  debtor  is  in- 
solvent, and  the  obvious  effect  of  receipt  of 
the  money  under  those  circumstances  ia  to 
give  him  an  advantage  over  other  creditors, 
he  is  chargeable  with  notice  of  intent  to 
prefer.  Hackney  v.  Raymond  Bros.  Clarke 
Co.,  68  Neb.  624  (94  N.  W.  822). 

'  Absolute  transfers  In  good  faith. 
82.    (1903.)    An  absolute  transfer  of  an 

account  against  the  Insolvent  debtor,  in 
good  faith,  to  one  who  afterwards  buys  the 
latter's  stock  of  goods  and  obtains  credit 
for  such  account  on  the  purchase  price, 
without  any  agreement  or  understaoding 
that  such  use  was  to  be  made  thereof,  or 
tliat  the  purchaser  of  the  account  was  to 
be  protected  by  the  creditor  In  ai.y  way. 
does  not  constitute  a  preference  of  the  cre.1- 
iter  to  the  extent  of  the  money  he  received 
on  sale  of  his  claim.  Hackney  v.  Raymond 
Bros.  Clarke  Co.,  68  Neb.  624  (94  N.  W. 
822 ) .  [Overru !  3d  on  rehearing.  68  Neb. 
633.] 
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—Time  of  trausfer. 

33.  ( 1903. )  A  chattel  mortgage  exe- 
cuted and  delivered  more  than  lour  months 
prior  to  bankruptcy  of  the  mortgagor.  Is 
not  voidable  because  not  recorded  until  a 
subsequent  date  within  such  period  of  four 
months.  Firtt  I>at.  Bank  of  Holdrege  v. 
JoXnton,  68  Neb.  641  (94  N.  W.  837). 

34.  ( 1903.)  It  a  chattel  mortgage  is 
executed  more  than  (our  months  before 
bankruptcy,  which  creates  no  lien  on  spe- 
cific chattels,  and  afterwards,  within  the 
four  months,  while  the  mortgagor  is  in- 
salvent,  he  separates  or  Identifies  certain 
chattels  and  i^reea  that  the  mortgage  shall 
apply  to  them,  the  lien  is  created  then  for 
the  first  time,  and  constitutes  a  preference 
within  the  meaning  of  section  60  of  the 
bankruptcy  act  FiTSt  Nat.  Sank  of  Hold- 
rege V.  Johnson,  68  Neb.  641  (94  N.  W.  837). 

35.  ( 1903. )  Brldence  examined,  and 
found  Insnfflcient  to  sustain  a  jadgment  in 
favor  of  the  plaintiff  under  the  provisions 
of  subdlvlBlon  /  of  section  67  of  the  national 
bankruptcy  Lct  of  1898.  Johnson  v.  Ander- 
son, 70  Neb.  233  (97  N.  W.  339). 

36.  (1905.)  Under  Bubdivislon  e,  sec- 
tion 67  of  the  bankruptcy  act  of  July  1, 
1S98,  all  conveyances,  transfers  or  assign- 
ments of  property  of  a  bankrupt  made 
witliiQ  four  months  of  the  flUng  of  the  peti- 
tion for  an  adjudication  in  bankruptcy  for 
a  past  consideration  and  with  the  intent 
and  purpose  on  the  part  of  the  bankrupt 
to  hinder,  delay  and  defraud  any  of  his 
creditors,  are  void  as  against  the  creditors. 
Ratejf  V.  Raymond  Brot.  Clarke  Co.,  73  Neb. 
496  (103  N.  W.  57). 

—  Consideration. 

37.  (1903.)  A  creditor  of  a  bankrupt 
cannot  escape  tbe  consequenceB  of  the  bank- 
ruptcy act  regarding  unlawful  preferences 
by  assigning  his  account  to  a  purchaser  of 
the  property  of  the  bankrupt  under  an  ar- 
rangement whereby  such  purchaser  offers 
10  assume  the  liability,  and  satisfy  such  ac- 
connt  conUngent  upon  the  purchase  of  the 
bankrupt's  property,  and  where  in  the  sale 
of  such  bankrupts  property,  as  a  part  of 
the  consideration,  such  purchaser  agrees  to 
%nd  assumes  such  liability,  and  reserves 
from  the  purchase  price  an  amount  sufB- 
cient  to  satisfy  the  same.  Hacknej/  v.  Ray- 
mond Bros.  Clarke  Co.,  68  Neb.  633  (99  N. 
W.  675). 

Bights  of  preferred  creditor. 

38.  (1903.)  If  a  secured  creditor  of  a 
bankrupt,  whose  security  is  Insufficient,  dis- 


closes fals  security  In  proving  his  claim  be- 
fore the  referee,  he  may  retain  his  security 
and  share  in  the  dividends  as  to  the  over- 
plus. Kohout  V.  Chaloupka,  69  Neb.  677 
(96  N.  W.  173). 

Becovery  of  and  setting  aside  transfer. 

39.  (1902.)  A  trustee  In  bankruptcy, 
acting  for  the  creditors  of  the  bankrupt, 
may  maintain  an  action  in  the  nature  of  a 
creditors'  bill  to  set  aside  a  fraudulent  con- 
veyance without  reducing  the  claims  of  the 
creditors  to  judgment.  In  all  other  things 
he  possesses  only  such  rights  and  powers 
as  they  can  exercise  for  themselves.  Hood 
V.  Blair  State  Bank,  3  Unof.  432  (91  N.  W. 
701). 

40.  (1902.)  Where  it  is  shown  in  the 
petition  of  a  trustee  in  bankruptcy  that  In- 
solvency proceedings  are  pending  under  the 
state  insolvency  law,  providing  for  an  as- 
signment for  the  benefit  of  creditors,  his 
acticn  to  set  aside  alleged  fraudulent  con- 
veyances- and  a  decree  of  the  state  court 
foreclosing  them  cannot  be  maintained. 
Hood  V.  Blair  State  Bank,  3  Unof.  432  (91 
N.  W.  701). 

41.  (1903.)  The  trustee  in  bankruptcy 
may  recover  money  paid  by  the  bankrupt 
as  a  preference,  only  when  the  person  re- 
ceiving It  had  reasonable  ground  to  believe 
that  a  preference  was  intended.  Hackney 
V.  Raymond  Bros.  Clarke  Co.,  68  Neb.  624 
(94  N.  W.  822). 

42.  (1903.)  Where  a  creditor  of  an  In- 
solvent In  good  faith  transfers  his  account 
to  one  who  afterwards  buys  the  debtor's 
goods  and  obtains  credit  for  the  account 
on  the  purchase  price,  the  remedy  of  the 
trustee  in  bankruptcy  of  the  debtor,  to 
against  the  purchaser  of  the  stock,  who  re- 
ceived credit  on  the  purchase  price  for  the 
account  so  transferred,  in  case  he  had  rea- 
sonable ground  to  believe  that  a  preference 
was  intended.  Hackney  v.  Raymond  Bros. 
Clarke  Co.,  68  Neb.  624  (94  N.  W.  822). 
[Overruled  on  rehearing.   68  Neb.  633.] 

43.  (1903.)  In  an  action  by  a  trustee  In 
bankruptcy  to  recover  a  note  from  oine  to 
whom  it  had  been  assigned  by  the  bank- 
rupt's wife  pending  the  bankruptcy  proceert- 
IngB,  the  evidence  held  to  support  the  trial 
court's  finding  that  neither  fraud  or  In- 
tended preference  was  shown  in  this  case. 
Hackney  v.  First  Hat.  Bank  of  Lincoln,  68 
Neb.  S88  (94  N.  W.  805). 

44.  (1903.)  An  action  by  a  trustee  in 
bankruptcy  to  recover  a  negotiable  promls* 
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BOTy  note  frcm  one  to  vhom  It  had  been 
transferred  by  the  bankrupt's  wife  pending 
bankruptcy  proceedings,  must  develop  either 
fraud  or  an  Intended  preference  to  entitle 
plaintiff  to  recover.  Hacknejf  v.  First  Nat. 
Banlc  of  Lincoln,  68  Neb.  588  (94  N.  W. 
805). 

45.  ( 1903. )  Where  one  creditor  of  a 
bankrupt  has  secured  a  preference  in  the 
payment  of  his  claim,  the  trustee  may  re- 
cover the  property,  or  Its  value,  from  such 
preferred  creditor,  but  be  can  not  pursue 
the  property  into  the  hands  of  a  third 
party,  who  is  a  bona  fide  purchaser,  or  re- 
cover from  such  third  party  the  value  of 
the  property.  Hackney  v.  First  Nat.  Bank 
of  Lincoln,  68  Neb.  594  (98  N.  W.  412). 

46.  (1903.)  The  trustee  in  bankruptcy 
may  recover  money  paid  by  the  bankrupt 
as  a  preference  only,  when  the  person  re\ 

celving  it  had  reasonable  ground  to  be- 
lieve that  a  preference  was  Intended. 
Johnson  V.  Anderson,  70  Neb.  233  (97  N. 
W.  339). 

47.  (1905.)   A  trustee  In  bankruptcy, 

acting  for  the  creditors  of  the  bankrupt, 
may  maintain  an  action  in  the  nature  of  a 
creditors'  bill  to  set  aside  a  fraudulent  con- 
veyance, without  reducing  the  claims  of  the 
creditors  to  Judgment.  Bhrech  v.  Hanlon, 
74  Neb.  264  (104  N.  W.  193). 

Discbarge  in  bankruptcy. 
Discharge  ln>  not  a  bar  to  creditor's  suit, 

see  Creditor's  Suit,  §  3. 

Discharge  of  fraudulent  grantee  as  de- 
fense of  grantor  to  creditor's  suit,  see  Cred- 
itor's Suit.  S§  42,  43. 

Bar  to  subsequent  suits. 

48.  (1877.)  A  certificate  of  discbarge  Is 
sufficient  evidence  of  bankruptcy  and  of  the 
validity  of  the  proceedings  therein.  Bmith 

V.  Kinney.  6  Neb.  447. 

49.  (1877.)  When  a  judgment,  upon  a 
debt  accrued  before  the  Institution  of  pro- 
ceedings In  bankruptcy,  is  entered  in  a  state 
court  prior  to  a  decree  in  bankruptcy,  the 
certificate  of  discharge  Is  conclusive  of  the 
discharge  and  a  bar  to  further  proceedings 
upon  lYe  Judgment;  and  the  court  will  re- 
lieve the  judgment  debtor.  In  such  case, 
from  an  execution  afterwards  issued  there- 
on.  Smith  V.  Kinney,  6  Neb.  447. 

50.  (1882.)  It  1^  only  the  final  dis- 
charge of  a  debtor,  under  the  bankrupt  law 
of  the  United  States,  that  constitutes  a  good 
plea  In  bar  of  an  action.   The  fact  that  he 


has  simply  been  adjudged  a  banknqjt  fa  not 

a  defense.  HfcCormicJe  v.  Rajpnond,  13  Neb. 
306  (14  N.  W.  402). 

51.  (1900.)  A  discharge  fn  bankruptcy 
Is  no  defense  to  an  action  based  upon  ttie 
defendant's  fraud  while  acting  as  an  officer 

or  In  any  fiduciary  capacity.  Oerner  v. 
Yates,  61  Neb.  100  (84  N.  W.  596). 

62.  (1902.J  The  Question  of  fraud  In 
conveyances  made  prior  to  July  1,  189S, 
could  not  be  determined  In  a  hearing  oa 

application  by  a  bankrupt  for  his  dl3-harge 
in  the  bankrupt  proceedings,  and  hence 
such  discharge  Is  not  a  bar  to  a  pending 
proceeding  to  set  the  conveyance  aside. 
Paxton  V.  Scott,  66  Neb.  385  (92  N.  W. 
611). 

53.  (1904.)  After  plaintiff  in  attach- 
ment has  recovered  judgment,  and  an  order 
for  the  sale  of  the  attached  real  estate, 
and  has  begun  an  action  in  equity  to  set 
aside  a  fraudulent  convenance  of  the  reil 
estate,  the  discharge  In  bankruptcy  of  the 
Judgment  defendant  will  not  defeat  such 
action.  Orandin  v.  First  Nat  Bank  of  Chi- 
cago, 70  Neb.  730  (98  N.  W.  70). 

54.  (1905.)  Where  a  discharged  bank- 
rupt seeks  to  enjoin  the  collecUon  of  a 

-Judgment  against  him  which  was  not  listed 
In  the  name  of  the  creditor  In  the  bank- 
ruptcy proceedings,  he  must  plead  and 
prove  that  the  creditor  had  notice  or 
knowledge  of  such  proceedings  in  time  for 
proof  and  allowance  of  the  same  before  be 
can  succeed  In  the  action.  Armsmtno  v. 
Sweeney,  73  Neb.  775  (103  N.  W.  4S6). 

— —  Presumptton  of  aasignmoit. 

65.  ( 1888. )  Where  record  shows  dis- 
charge of  bankrupt,  presumption  la  that 
assignment  was  executed.  Hale  v.  Christy. 
24  Neb.  746  (40  N.  W.  295). 

 Effect  In  general. 

56.  (1887.)  Where  one  who  Is  Indebted 
to  another  procures  a  third  person  to  exe- 
cute a  note  and  mortgage  to  the  creditor,  on 
false  repreeentatlODB,  and  a  concealment  of 
the  Indebtedness  between  the  parties,  the 
liability  created  by  such  fraud  Is  not  dis- 
charged by  bankruptcy  proceeding,  and  the 
measure  of  damage  the  amount  of  the  loss 
occasioned  by  the  fraud,  with  legal  Interest 
Forbes  V.  Thomas,  22  Neb.  541  (35  N.  W. 
411). 

57.  (1902.)  The  discharge  of  a  bank- 
rupt is  only  personal  to  himself,  and  doe? 
not  affect  any  lien,  either  by  contract  or 
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ty  Judicial  proceedings,  against  property. 
Paxion  V.  Scott,  66  Neb.  385  (92  N.  W. 
611). 

 Burden  of  provin?  discbarge. 

58.  (18S5.)  One  who  pleada  a  discharge 
in  bankruptcy  as  a  defense  to  an  action 
against  him  is  burdened  with  establishing 
such  discharge  by  sufllclent  evidence. 
Gregory  v.  Edgerly,  17  Neb.  374  (22  N.  W. 
703). 

CoIIatetal  attack  on  dis^iai^. 

(1876.)    A  discharge  in  bankruptcy 
has  the  same  effect  in  law  as  payment  of . 
the  debts,  and  such  discharge  cannot  be 
assailed  for  fraud  In  a  collateral  proceed- 
ing.  Seymour  v.  Street.  5  Neb.  85. 

60.  (1877.)  A  decree  of  discharge  In 
bankruptcy  can  only  be  impeached  In  a  di- 
rect application  for  that  purpose  In  the 
court  in  which  it  was  granted.  Smith  v. 
Kinney,  6  Neb.  447. 

Actions  by  assigTie*. 

 Jurisdiction  of  state  courts. 

61.  (1872.)  The  assignee  of  a  bankrupt 
UDder  the  United  States  bankrupt  law  of 
1867,  can  maintain  an  action  in  a  state 
court  In  his  own  name,  for  property 
claimed  to  belong  to  the  estate  of  the  bank- 
rupt.  Boover  v.  RobiTison,  3  Neb.  437. 

62.  (1902.)  The  state  courts  have  juris- 
diction of  an  action  by  a  trustee  In  bank- 
ruptcy to  set  aside  an  alleged  fraudulent 
coDTeyance  by  the  bankrupt.  Paxton  v. 
Scoit.  66  Neb.  385  (92  N.  W.  611). 

63.  ( 1902. )  A  trustee  In  bankruptcy 
mt»t,  in  certain  cases,  resort  to  the  courts 
of  the  state  to  recover  proiwrty  of  the  bank- 
rupt fraudulently  conveyed.  In  such  cases 
he  Is  entitled  to  all  remedies  and  alt  relief 
that  would  be  afforded  any  other  party 
litigant  under  the  same  facts.  Sheldon  v. 
Parker.  66  Neb.  610  (92  N.  W.  923). 

64.  (1902.)  Where  a  person  has  been 
declared  a  bankrupt  under  the  act  of  con- 
gress approved  July  1,  1898,  the  trustee  ap- 
pointed in  that  proceeding  may  maintain 
an  action  to  set  aside  a  conveyance  made 
by  the  bankrupt  at  any  time  within  two 
years  after  the  estate  has  been  closed,  pro- 
vided the  action  was  not  barred  by  the  laws 
of  this  state  at  the  time  the  petition  in 
bankruptcy  was  Oled.  Shreck  v.  Hanlon, 
€6  Neb.  451  (92  N.  W.  625);  Sheldon  v. 
Parker,  66  Neb.  610  (92  N.  W.  923). 

65.  (1902.)  The  state  court  Id  which  is 
pending  the  suit  against  a  bankrupt  Is  thf> 


proper  tribunal  to  which  application  for  a 
Fitay  pending  the  bankruptcy  proceedings 
should  be  made.  Mclntyre  v.  Malone,  Z 
Unof.  159  (91  N.  W.  246). 

66.  (1902.)  Actions  by  a  trustee  In 
bankruptcy  to  recover  property  in  the 
hands  of  third  parties  and  which  he  claims 
as  a  part  of  the  bankrupt  estate,  must  he 
prosecuted  in  the  state  court  unless  the  de- 
fendants In  such  actions  consent  that  the 
same  may  be  prosecuted  In  the  federal 
court.  Jfc/n<^  v.  Malone,  3  Unof.  159 
(»!  N.  W.  246). 

 Set-oir  of  claim  allowed. 

67.  (1905.)    A  party  against  whom  a 

Judgment  has  been  rendered  In  favor  of  the 
trustee  of  a  bankrupt  may,  by  -proper  pro- 
ceedings in  equity,  be  allowed  to  offset 
against  the  same  a  claim  allowed  in  its 
favor  against  the  bankrupt  in  the  bank- 
ruptcy proceedings.  Tootle-Weakley  Milli- 
nery Co.  V.  BiUingtlei/,  74  Neb.  631  (105 
N.  W.  85). 

 Fleadinff. 

68.  (1903.)  The  petition  of  a  trustee 
in  bankruptcy,  asking  to  be  substituted  as 
party  plaintiff  In  a  creditor's  bill  fUed  by 
a  creditor  of  the  bankrupt  who  has  filed 
his  claim  before  the  referee  in  bankruptcy, 
which  does  not  allege  that  such  creditor 
has  waived  his  security,  is  insufficient  to 
entitle  the  trustee  to  Intervene  and  be  sub- 
rogated to  the  rights  of  such  creditor. 
Kohout  V.  Chaloupka,  69  Neb.  677  (96  N. 
W.  173). 

69.  (1903.)  In  an  action  by  a  trustee  in 
bankruptcy  to  recover  the  proceeds  of  the 
property  of  the  bankrupt  paid  over  to  a 
creditor  on  a  Judgment  in  completed  at- 
tachment proceedings  in  his  favor,  within 
fcur  months  of,  and  before  the  filing  of 
the  petition  in  bankruptcy,  It  must  be  al- 
leged In  the  petition  that  the  preference 
was  received  by  the  creditor  having  rea- 
sonable cause  to  believe  that  the  bankrupt 
was  Insolvent,  and,  by  auftering  the  atta-^h- 
menf  proceedings  and  Judgment  to  be  taken 
against  him,  thereby  Intended  to  make  a 
preference.  Johnson  v.  Anderson,  70  Neb. 
233  (97  N.  W.  339). 

70.  (1903.)  Beld.  That  the  court  in  the 
exercise  of  a  reasonable  discretion,  prop- 
erly refused  to  allow  the  plaintiff  to  amend 
his  petition,  where  the  amendment  ten- 
dered failed  to  allege  that  the  defendant, 
to  whom  a  payment  was  made  by  the  In- 
*50lvent,  within  four  months  before  the  fil- 
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ing  of  the  petition  in  bankruptcy,  had  rea- 
sonable ground  to  Iwlieve  that  by  such  pay- 
ment the  bankrupt  Intended  a  prefermce. 
Johnson  V.  Anderson,  70  Neb.  233  (97  N. 
W.  339). 

 Evidence. 

71.  (1903.)  A  schedule  of  liabilities 
filed  by  the  bankrupt  in  bankruptcy  pro- 
ceedings. Is  not  competent  evidence  on  an 
tBsue  between  the  trustee  and  third  persons 
to  whom  be  bad  made  an  alleged  prefer- 
ence, as  to  the  flnaoclal  condition  of  the 
bankrupt  three  months  before  such  pro- 
ceedings were  instituted.  Hacknejf  v.  Ray- 
mond Bros.  Clarke  Co.,  68  Neb.  624  (94  N. 
W.  822).  [Overruled  on  rehearing.  68  Neb. 
633.] 

72.  (1903.)  In  a  contest  between  a 
trustee  Id  bankruptcy  and  one  sought  to  be 
charged  as  a  creditor  having  received  an 
unlawful  preference,  the  schedule  of  liabili- 
ties filed  by  the  bankrupt  In  the  bankruptcy 
proceedings  is  admissible  in  evidence  on 
the  Issue  of  insolvency  as  tending  to  prove 
the  insolvency  charged.  Hackney  v.  Ray- 
mond Bros.  Clarke  Co.,  68  Neb.  633  (99  N. 
W.  675). 

 Question  for  jury. 

73.  ( 1903. )  Evidence  examined,  and 
held  to  present  a  question  Cor  the  jury 
whether  the  specific  chattels  in  ctfntroTersy 
were  mortgaged  in,  the  first  Instance,  or 
were  afterwards  within  four  months  of 
bankruptcy  agreed  upon  as  the  mortgaged 
property.  First  Nat.  Bank  of  Holdrege  v. 
Johnson,  68  Neb.  641  (94  N.  W.  837). 


74.  (1903.)  Whether  a  creditor  had  rea- 
sonable cause  to  believe  fals  debtor  in- 
solvent within  the  purview  of  section  60 
of  the  bankruptcy  act  is  a  question  of  fact. 

Hackney  v.  Raymond  Bros.  Clarke  Co..  6S 
Neb.  624  (94  N.  W.  822). 

'  '  Instructions. 
76.  (1903.)  In  an  action  by  a  trustee 
in  bankruptcy  to  recover,  under  section  60 
of  the  bankrupt  law,  the  amount  of  a  pref- 
erence given  within  four  months  of  the  fil- 
ing of  a  petition  in  bankruptcy,  held  error 
to  instruct  the  jury  that  it  Is  sufficient  to 
prove  that  the  defendant  had  reasonable 
cause  to  believe  the  bankrupt  was  insolvent 
"or  that  It  was  acquainted  with  facts  as 
to  the  condition  of  said  company  that  would 
lead  to  a  reasonable  doubt  of  its  solvency." 
Farmers  <C  Mechanics  Bank  v.  Wilson,  4 
Unof.  606  (95  N.  W.  609). 

76.  (19(ra.)  An  instmctlon,  that  notice 
of  facts  sufficient  to  lead  a  prudent  man  to 
the  conclusion  that  a  debtor  "could  not 
meet  his  obligations  as  they  matured  in 
the  ordinary  course  of  business"  is  notice  of 
the  insolvency  of  such  debtor,  within  the 
meaning  of  the  bankruptcy  act,  la  erron- 
eous. Hackney  v.  Raymond  Bros.  Clarke 
Co.,  68  Neb.  624  (94  N.  W.  822). 

77.  (1905.)  In  an  action  by  a  trustee 
in  bankruptcy  to  set  aside  an  alleged 
preference  to  defendant  as  creditor,  the  In- 
structions set  out  In  the  opinion,  held  not 
prejudicial.  Hargreaves  Bros.  v.  Hackney. 
74  Neb.  700  (104  N.  856). 
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I.  CONTROL  AND  BEOULATION.  t"" ^i^^  ^1^*="^,  *°  conformity 

8  of  the  act,  and  any  resolution 
PubUc  examiners.  j^e  board  of  state  officers  p 

1.  (1890.)  Under  the  act  of  March  29.  any  other  rule  or  rate  of  compe 
1889,  requiring  banks,  corporations,  Arms,  without  authority  and  void.  Stai 
Kud    individuals    transacting    a    banking     Post,  v.  Benton,  31  Neb.  44  (47  N 
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n.  BANKING  COBFOSATIONSAKDAB- 

SOCIATIOi^S. 
A.  Ittcorpomtion,  Oi^^intloii  and  Znel- 

dents  of  Existenee. 
What  conBtitutee  bank. 

2.  (1902.)  In  determining  whether  or 
not  a  corporation  is  a  banking  Institution 
wllhin  the  meaning  of  section  7,  article  Xlb 
of  the  constitution,  the  court  will  look  to 
its  articles  of  incorporation.  Its  declared 
objects  and  purposes,  the  character  of  the 
tuslness  transacted  by  it,  and  even  the 
ccDBtructiOQ  which  the  ofBcers  themselves, 
la  their  management  of  its  affairs,  place 
upon  its  charter  povers.  If  this  construction 
is  not  unwarranted  by  the  language  of  its 
charter.  Hamilton  Ifat.  Bank  v.  American 
Loan  d  Tnut  Co.,  66  Neb.  67  (92  N.  W. 
189). 

3.  (1902.)  To  buy  and  sell  commercial 
paper,  to  make  and  negotiate  loans,  to  re- 
ceive money  to  be  transferred  to  and  paid 

ai  other  places,  to  buy  and  sell  exchange 
upon  other  cities  tn  this  and  foreign 
countries,  to  receive  money  on  deposit  and 
to  pay  the  same  out  upon  checks  or  orders, 
are  each  banking  functions;  but  it  Is  not 
necessary,  in  order  to  constitute  a  corpora- 
tion a  banking  Institution  within  the  mean- 
ing of  section  7.  article  XI&  of  the  constitu- 
tion, that  it  sball  exercise  all  of  these  func- 
tions. Hamilton  Nat.  Bank  V.  American 
Loan  <t  Trust  Co.,  66  Neb.  67  (92  N.  W. 
189). 

4.  (1902.)  A  corporation  flied  articles 
providing,  among  other  things,  that  the 
general  nature  of  its  business  should  be  to 
make  and  negotiate  loans,  to  purchase  and 
sell  notes,  mortgages,  stocks  and  bonds,  to 
borrow  money  and  issue  its  own  obligations 
therefor,  to  receive  money  on  deposit,  and 
to  execute  trusts.  It  received  money  on  de- 
posit, and  paid  the  same  out  on  checks;  It 
bought  and  sold  commercial  paper;  it  made 
and  negotiated  loans;  It  bought  and  sold 
exchange  upon  other  cities,  and  also  trans- 
acted much  of  the  business  of  a  Ifmn  and 
trust  company.  It  designated  Itself  a  "loan 
and  trust  company."  Held,  That  It  was  a 
bank,  and  Its  stockholders  were  liable  under 
the  provisions  of  pection  7,  article  XI6  of 
the  constitution.  Hamilton  Nat.  Bank  v. 
American  Loan  <£  Trust  Co.,  66  Neb.  67  (92 
N.  W.  189). 

IndiTldnal  doing  banking  business. 

5.  (1899.)  An  unincorporated  bank,  ex- 
elnslTely  owned  by  a  private  Indlvldtial,  Is 


not  a  legal  entity,  though  its  busiuefis  be 
conducted  by  a  president  and  cashier. 
Longfellow  v.  Barnard,  58  Neb.  612  (79  N. 
W.  256;  76  Am.  St.  Rep.  117). 

6.  (1899.)  An  unincorporated  bank,  ex- 
clusively owned  by  one  person,  is  not  a 
corporation  de  facto,  though  the  business 
be  conducted  by  a  president  and  cashier. 
Longfellow  v.  Barnard,  59  Neb.  455  (81  N. 
W.  307). 

Term  of  existence. 

7.  (1897.)  A  finding  adverse  to  the  con- 
tention that  a  banking  corporation  had 
ceased  to  exist  by  lapse  of  time  will  be  sus- 
tained where,  on  each  side,  the  evidence  is 
of  like  character  with  a  preponderance  In 
favor  of  the  finding  rather  than  against  it 
Shahata  v.  Johnston,  63  Neb.  12  (73  N.  W. 
278). 

-  Beorganieatioxt. 

8.  (1897.)  A  petition  of  a  creditor  of 
a  banking  association  which  discloses  that 
another  bank,  as  successor  of  said  associa- 
tion, had  assumed  the  liabilities  upon  a 
sufficient  consideration  moving  from  said 
association,  and  that  the  claim  of  plaintiff 
was  one  of  said  liabilities  remaining  un- 
paid, states  sufficient  facts  to  entitle  to  re- 
lief as  against  the  bank  which  assumed 
the  aforesaid  liabilities.  Tecumseh  Nat. 
Bank  V.  Best,  50  Neb.  518  (70  N.  W.  41). 

9.  (1897.)  Evidence  held  insufficient  to 
show  that  a  national  bank,  succeeding  a 
banking  association,  assumed  the  debts  of 
the  association.  Tecumseh  Nat.  Bank  v. 
Saunders,  50  Neb.  521  (70  N.  W.  42). 

10.  (1898.)  Where  a  partnership  barik 
guarantees  payment  of  a  note  and  trans- 
ferred It  to  an  incorporated  bank  of  which 
two  of  the  partners  became  officers,  the  de- 
fense that  the  transferee  extended  the  time 
of  payment  of  the  note  was  Jield  not  avail- 
ing to  defendants  in  a  suit  by  the  trans- 
feree on  the  guaranty.  Leonhardt  v.  Citi- 
zens Banks  of  Ulysses,  56  Neb.  38  (76  N. 
W.  452). 

11.  (1898.)  Where  partners  in  a  bank 
transfer  their  assets  to  an  Incorporated 
hank,  guarantee  payment,  and  become  stock- 
holders and  officers  of  the  incorporated 
bank,  a  settlement  of  the  liability  of  the 
copartnership  and  the  Incorporated  bank 
by  its  managing  officers,  is  voidable  at  the 
election  of  the  incorporated  bank,  unless 
the  full  amount  due  on  the  guaranty  is 
paid,  or  the  settlement  authorized  or  rati- 
fied by  tbe  stockholders,  the  guarantors  not 
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voting.  Leonhardt  v.  Citizens  Btt,ik  of 
Vlysaes,  56  Neb.  38  (76  N.  W.  462). 

B.  Capital  Stock  and  Dividonda. 
bane  of  stock. 

12.  (1878.)  O.,  the  president  of  a  bank, 
informed  one  R.  that  they  were  about  to 
reorganize  the  bank,  and  that  if  he  would 
act  as  director  thereof,  and  his  firm  would 
sive  the  bank  all  their  buslnesB  as  they 
had  done  before,  and  use  their  influence  In 
its  behalf,  that  they  would  give  him  ten 
shares  of  the  stock.  R.  accepted  the  prop- 
osition, and  was  elected  and  served  as  a 
director,  and  the  firm  of  which  he  was  a 
member  continued  to  do  business  with  the 
bank.  Held,  1st,  that  the  agreement  was 
a  sufficient  consideration  to  entitle  R.  to 
the  ten  shares  of  stock;  2d,  that  the  presi- 
dent professing  to  act  for  the  bank  in  the 
transaction,  and  the  bank  receiving  the 
benefits  derived  from  the  contract,  thereby 
ratified  hlB  action.  Rich  v.  State  National 
Bank,  7  Neb.  201  (29  Am.  Rep.  382). 

Baduotiou  of  capital  stock. 

13.  (1902.)  Where  a  bank  reducing  Its 
captlal  stock,  took  up  Its  old  stock,  and 
Issued  new  stock  for  half  the  amount  in 
exchange  and  also,  without  consideration, 
Issued  certificates  of  deposit  to  the  stock- 
holders for  an  amount  equal  to  the  other 
half  of  the  stock,  another  bank,  which  held 
as  collateral  a  part  of  the  |25,000  of  previ- 
ous stock,  and  surrendered  the  same,  and 
accepted  In  lieu  thereof  one-halt  in  new 
stock  and  one-half  In  certificates  of  de- 
posit, stands  as  to  this  redaction  of  stock 
In  the  shoes  of  an  ordinary  stockholder, 
and  can  not  recover  against  the  receiver  on 
its  deposit  certificates.  State  v.  Bank  of 
Ogallala,  65  Neb.  20  (91  N.  W.  497). 

14.  (1902.)  A  bank  having  a  nomhial 
capital  stock  of  $25,000,  and  an  indebted- 
ness besides  to  the  amount  of  114,542,  its 
entire  assets  being  only  of  the  value  of 
$21,400,  issued  certificates  of  deposit  for 
the  amount  of  $12,500  to  Its  several  stock- 
holders, and  also  $12,500  of  new  capital 
stock  to  take  up  the  former  capital  stock, 
held,  that  the  certificates  of  deposit  are 
without  consideration,  as  against  a  re- 
ceiver and  creditors  of  the  bank,  and  that 
without  regard  to  when  the  creditors  be- 
came such,  state  v.  Bank  of  Ogallala,  66 
Neb.  20  (91  N.  W.  497). 

Iiiability  for  unpaid  snhscrlptlons. 

Liability  for  debts  of  bank,  see  post, 
H  17-32. 


16.  (1893.)  W.  and  T.  were  condacthig 
a  private  bank  at  L.,  and  on  November  1, 
1887,  organized  a  corporation  with  an  al- 
leged capital  of  $50,000  of  which  they  re- 
tained a  controlling  Interest  They  turned 
over  the  deposits  and  assets  of  the  private 
hank  to  the  new  corporation,  for  the 
amount  of  their  stock.  Held,  That  the 
stockholders  were  liable  for  the  unpaid 
stock  held  by  each,  and  for  a  sum  equal 
to  the  shares  so  held  by  each  for  all  liabili- 
ties of  the  bank  accruing  while  he  was  a 
stockholder.  Porter  v.  Sherman  County 
Banking  Co..  36  Neb.  271  (54  N.  W.  424) 

16.  (1897.)  Complied  Statutes,  chapter 
8,  section  35  (the  Banking  Act),  In  so  far 
as  It  attempts  to  authorize  actions  to  re- 
cover unpaid  stock  subscriptions  iMfore  the 
corporate  debts  have  been  Judicially  aseer 
tained  and  the  corporate  property  ex- 
hausted. Is  in  conflict  with  the  oonsUtutlon 
and  void.  State  v.  German  Savings  Bank, 
50  Neb.  734  (70  N.  W.  221). 

C.  Stockholders. 

Directions  to  receiver  to  sue  stockholders, 
see  post,  S§  61-63. 

Liability  on  unpaid  suliscrlption,  see 
ante,  5§  15,  16. 

Liability  for  debts  of  bank. 

Assessment  of  stockholders  of  national 
bank,  by  comptroller,  see  post,  fS  306-309 

17.  (1893.)  The  stockholders  are  not 
liable  under  ttie  provisions  of  sections  136, 
139,  chapter  11,  General  Statutes,  for  a  debt 
which  was  not  Incurred  while  the  otDcers 
of  the  bank  were  in  default  In  publishing 
notice  of  the  condtlon  of  the  hank.  Porter 
V.  Sherinan  County  Banking  Co.,  36  Neb. 
271  (54  N.  W.  424). 

18.  (1896.)  The  provisions  of  section  7. 
article  XI  of  the  constitution,  that  "every 
stockholder  in  a  banking  corporation  or 
institution  shall  he  individually  responsible 
and  liable  to  Its  creditors  over  and  above 
the  amount  of  stock  by  him  held,  to  an 
amount  equal  to  his  respective  stock  or 
shares  so  held,  for  all  its  liabilities  accm- 
Ing  while  he  remains  such  stockholder,"  are 
enforceable  without  special  supplementary 
statutory  enactments.  Farmers  Loan  &  Trvst 
Co.  V.  Funk,  49  Neb.  353  (68  N.  W.  520). 

19.  (1907.)  The  stockholders*  liability 
is  not  a  part  of  the  res  seized  by  the  re- 
ceiver. It  Is  a  liability  for  the  benefit  of 
the  creditors.  Holcomb  v.  Tiemeg,  79  Neb. 
660  (113  N.  W.  204). 
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lability  on  Indebtedness  to  bank. 

19a.  (1907.)  Where  a  stockholder  in  a 
baok  which  is  hi  process  of  liquidation,  who 
Is  indebted  to  the  bank,  refuses  to  pay  bis 
indebtedness  and  litigates  the  Question, 
thereby  preventing  the  distribution  of 
tanda  on  band,  and  the  litigation  is  de- 
termined adversely  to  him,  he  should  be 
cha/ged  with  Interest  upon  the  amount  of 
his  Indebtedness,  as  found  by  the  court, 
oown  to  the  time  of  the  entry  of  Judgment, 
regardless  of  the  fact  of  the  existence  of 
such  funds.  Gund  v.  Bailara,  80  Neb.  386 
(114  N.  W.  420). 

Contribution  among  stockholdera. 

20.  (1899.)  Where  a  stockholder  of  a 
state  bank  advances  his  own  funds  to  pa.7 
the  debts  of  the  bank  in  pursuance  of  an 
agreement  of  the  stockholders  that  each 
should  contribute  In  proportion  to  the  num- 
ber of  shares  of  stock  held  by  him,  the  ad- 
vanchig  stockholder  may  maintain  an  ac- 
tion against  the  other  stockholders  for  an 
accounting  and  contribution,  without  hav- 
ing first  exhausted  the  assets  of  the  bank. 
Davidton  v.  Gretna  State  Bank,  59  Neb.  63 
(80  N.  W.  256). 

Actions  to  enforce  stockholders'  liability. 

21.  (189S.)  The  general  nature  of  the 
relief  to  be  afforded  In  an  action  by  cred- 
itors against  stockholders  In  an  insolvent 
btoh,  on  tbeir  unpaid  subacrlptions.  In  its 
main  and  ordinary  elements  outlined 
herein.  German  Hat.  Bank.  v.  Farmers  rf 
Merehant*  Banic,  54  Neb.  693  (74  N.  W. 
1086. 

it  (1S98.)  An  action  to  enforce  indl- 
ridual  liability  'of  stockholders  of  a  bank, 
for  corporate  debts,  Is  within  the  equity 
jurisdiction  of  the  court  German  liat. 
Bank  V.  Farmers  de  lfercAant<  Bank,  64 
Neb.  m  (74  N.  W.  1086. 

~— CoudltlcMU  precedent. 

23.  ( 1896. )  The  constltu  tltmal  require- 
ment (constitution,  article  XI,  section  4,  un- 
der "Miscellaneous  Corporations")  that  the 
indebtedness  of  a  corporation  shall  be  as- 
certained and  the  corporate  assets  ex- 
hausted before  the  enforcement  of  indi- 
vidual liability  of  stockholders,  applies  to 
banking  corporations.  Formers  Loan  A 
Trwl  Co.  V.  Funk.  49  Neb.  353  (68  N.  W. 
520):  (1898)  German  Nat.  Bank  v.  Farmers 
i  Merchants  Bank.  54  Neb.  593  (74  N.  W. 
118$);  (1898)  Hastings  v.  Bamd,  55  Neb. 
«3  (75  N.  W.  49). 


24.  (1902.)  The  liability  of  stockhold- 
ers of  a  banking  Institution  under  sejtion 
7,  article  116  of  the  constitution,  is  not  an 
asset  of  the  corporation,  but  a  subject- 
matter  wholly  distinct;  and  a  receiver  can 
enforce  such  liability  only  at  the  instance 
of  the  cs-editors,  by  direction  of  the  court, 
and  then  only  after  the  claims  of  the  cred- 
itors have  been  Judicially  ascertained,  and 
the  assets  of  the  corporation  exhausted. 
Hamilton  Nat.  Bank  v.  American  Loan  d 
Trust  Co.,  66  Neb.  67  (92  N.  W.  189). 

25.  (1907.)  A  Judicial  ascertainment  ot 
the  liabilities  of  an  insolvent  banking  cor- 
poration, such  as  is  necessary  before  an  ac- 
tion can  be  maintained  to  enforce  the  liabil- 
ity of  the  stockholders,  can  only  be  had  In 
an  action  where  the  bank,  being  a  party, 
has  been  properly  served  with  notice  of  the 
pendency  of  the  proceeding,  or  where  It  has 
voluntarily  appeared  and  submitted  to  the 
Jurisdiction  of  the  court.  Bolcomb  v.  Tier- 
ney,  79  Neb.  660  (113  N.  W.  204). 

 FarttoB. 

26.  (1898.)  The  bank,  the  liability  of 
whose  stockholders  was  sought  to  be  en- 
forced herein,  held  not  a  necessary  party 
to  the  actlci.  but  not  an  improper  one. 
German  Nat.  Bank  v.  Farmers  &  Merchants 
Bank,  54  Neb.  593  (74  N.  W.  1086). 

27.  (1898.)  An  action  by  creditors  ot 
an  insolvent  bank,  against  stockholders  on 
unpaid  stock  should  be  for  the  benefit  of  all 
the  creditors  of  the  corporation  against 
whose  stockholders  it  is  commenced.  Ger- 
man Nat.  Bank  v.  Farmers  A  Merchants 
Bank,  54  Neb.  593  (74  N.  W.  1086). 

28.  (1898.)  The  liability  of  stockhold- 
ers in  banking  conwratlons  under  section  7, 
article  11  of  the  constitution,  must  be  en- 
forced by  or  on  behalf  of  all  creditors,  and 
against  all  stockholders  liable.  A  suit  by 
and  on  behalf  of  one  out  of  many  creditors 
against  certain  selected  stockholders  will 
not  He.  Hastings  v.  Bamd,  55  Neb.  93  (75 
N.  W.  49). 

29.  (1898.)  It  is  the  settled  doctrine  of  the 
BUpreme  court  that  the  liability  of  a  stock- 
holder in  a  banking  corporation,  under  the 
provisions  of  section  7,  article  XI  of  the 
constitution.  Is  for  the  creation  of  a  fund 
for  the  benefit  of  all  creditors,  and  an  ac- 
tion to  enforce  such  liability  must  be  prose- 
cuted for  the  benefit  of  all  the  creditors 
of  the  corporation  against  all  the  stock- 
holders within  the  Jurisdiction  of  the  court. 
Pickering  v.  Hastings,  56  Neb.  201  (76  N. 
W.  587). 
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30.  (1899.)  An  action  for  the  enforce- 
ment of  the  Individual  liability  of  the  stock- 
holders of  a  banking  corporation  must  be 
prosecuted  by  one  creditor  for  the  benefit 
of  all,  or  by  the  receiver  of  the  corpora- 
tion. Brown  V.  BHnk,  57  Neb.  606  (78  N. 
W.  280). 

31.  (1899.)  A  creditor  may  not  Inter- 
vene In  an  action  brought  by  the  receiver 
of  a  bank  against  a  stockholder,  at  least 
where  It  Is  not  made  to  appear  that  the  re- 
ceiver Is  not  prosecuting  the  case  in  good 
filth  for  the  best  interests  of  the  creditors, 
or  in  some  way  has  disregarded  or  violated 
the  duties  of  his  trust  In  that  regard. 
Brown  V.  BHnk,  67  Neb.  606  (78  N.  W.  280). 

 Pleading. 

32.  ( 1898. )  In  an  action  to  enforce 
stockholders  liability,  an  allegation  that 
"the  exact  amount  Justly  due  has  hereinbe- 
fore been  ascertained  and  the  corporate 
property  has  been  wholly  and  completely 
exhausted"  was  sufficient  as  against  a  mo- 
tion to  strike  on  the  ground  of  Indefinlte- 
ness.  Oemtan  Nat.  Bank  v.  Farmert  <£ 
Merchants  Bank,  54  Neb.  593  (74  N.  W. 
1086). 

D.  Officers  and  Agents. 
Acts  and  statements  of  officers  binding  on 

bank,  see  post,  U  100-124. 

Liabliltjr  for  neglegence  of  agent  in  mak- 
ing collection,  see  poet  S§  238-243. 

Bights  and  liabilities  as  to  hank  and  its 
stockholders. 

33.  (1897.)  Where  the  cashier  of  a 
bank  used  the  bank's  funds  to  purchase 
stock  in  another  bank,  a  court  of  equity 
may  charge  the  stock  with  a  trust  tn  favor 
of  the  bank  whose  funds  were  wrongfully 
i;sed  to  purchase  the  stock.  Tecumseh  Nat. 
Bank  v.  Russell,  50  Neb.  277  (69  N.  W.  763). 

34.  (1900.)  In  an  action  for  deceit  against 
the  officers  of  a  national  bank  who  published 
a  false  report  as  to  its  financial  condition, 
upon  which  plaintiff  relied,  one  of  the  di- 
rectors cannot  escape  liability  on  the 
ground  that  there  was  no  special  reliance 
upon  htm,  if  it  appear  that  the  plaintiff 
relied  on  the  report  and  the  entire  direc- 
torate. Oerner  v.  Yates,  61  Neb.  100  (84  N. 
W.  596). 

35.  (1900.)  A  published  report  of  the 
financial  condition  of  a  bank  In  which  the 
resources  and  liabilities  are  equally '  in- 
flated is  not  such  a  material  misrepresenta- 
tion as  will  support  an  action  for  deceit, 


unless  the  condition  of  the  hank  Is  thereby 
made  to  appear  better  than  It  actually  la 

Oerner  v.  Yates,  61  Neb.  100  (84  N.  W.  596). 

36.  (1901.)  An  assistant  cashier  of  a 
bank  is  subject  to  the  control  and  dliectlon 
of  the  caEditer,  but,  when  he  is  led  to  be- 
lieve that  the  cashier  is  violating  his  owo 
duty,  and  is  taking  bank  funds  for  lila 
own  use,  without  authority,  the  assistant 
cashier  has  no  right  to  aid  or  connive  at 
such  misappropriation.  Fiala  v.  Ainsicorth. 
63  Neb.  1  (88  N.  W.  136;  93  Am.  8t  Rep. 
420). 

37.  (1901.)  In  an  action  against  an  as- 
sistant cashier  of  a  bank  to  recover  for 
negligence  In  knowingly  permitting  the 
cashier  to  misappropriate  bank  funds,  no 
recovery  can  be  had  on  certain  losses  sus- 
tained through  transactions  with  other 
banks  whereby  the  cashier  obtains  loans 
in  the  name  of  the  bank,  such  loss  being 
too  remote.  Fiala  v.  Ainsworth.  63  Neb.  1 
(88  N.  W.  135;  93  Am.  St  Rep.  420). 

38.  (1903.)  Where  an  officer  of  a  bank 
gives  a  bond  conditioned  that  he  will  "hon- 
estly, faithfully,  and  efficiently"  perform  his 

duties,  he  and  his  sureties  are  liable  for 
loss  resulting  from  his  negligence,  even 
though  the  directors  may  not  have  used  due 
diligence.  Fiala  v.  Ainsworth,  68  Neb.  308 
(94  N.  W.  153). 

39.  (1904.)  The  general  authority  of  a 
cashier  of  a  bank  does  not  authorize  bim 
to  Issue  drafts  of  the  t)ahk  for  himself  or 
for  his  private  use.  Mendel  v.  Boyd,  71 
Neb.  657  (99  N.  W.  493). 

40.  (1905.)  Where  the  president  of  t 
bank  was  a  creditor  of  a  firm  who  were 
also  debtors  of  the  bank  secured  an  assign- 
ment of  ail  of  the  debtors  property  in  his 
Individual  name,  and  obliged  himself  to 
pay  the  indebtedness  to  the  bank  by  sign- 
ing a  note  In  Its  &Tor  with  the  debtor,  he 
is  primarily  liable  to  the  bank  foi  the 
amount  of  the  hank.  Ound  v.  Ballard.  73 
Neb.  547  (103  N.  W.  309). 

41.  (1905.)  Where  a  person  occupies  a 
fiduciary  relation  to  a  bank  and  its  stock- 
holders, ftnd  engages  In  litigation  In  which 
his  individual  Interests  are  in  conflict  with 
those  he  represents  In  a  fiduciary  capacity, 
actual  fraud  Is  not  esseutlal  in  order  to 
avoid  the  proceedings  thus  had  and  entered 
into.  Ound  v.  Ballard,  73  Neb.  547  (103  N. 
W,  309). 

42.  (1905.)  The  president  and  director 
of  a  bank  cannot  enter  into  a  contract  with 
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the  corporation  In  which  he  Is  such  an  offi- 
cer to  pay  a  usurious  rate  of  Interest  on 
money  owing  by  him  to  such  corporation, 
ind  thereby  escape  the  inyment  of  all  in- 
terest on  such  Indebtedness  under  the  stat- 
ute denouncing  usurious  contracts.  In  such 
a  case  a  court  of  equity  will  not  enforce 
the  unlawful  usurtaus  comtract,  but  will 
require  the  debtor  to  do  equity  by  paying 
the  legal  rat?  of  interest  on  the  principal 
sum  for  which  he  is  Indebted  to  the  cor- 
poration. Qund  V.  Ballard,  73  Neb.  647 
(103  N.  W.  309). 

 Securities  furnished  by  defaulting 

officer. 

43.  (1901.)  When  a  defaulting  officer  of 
a  bank,  for  the  purpose  of  replenishing  the 
assets  of  the  bank  to  enable  it  to  resume 
bUBtness,  is  allowed  to  furnish  collateral 
securities  for  his  indorsements  upon  paper 
previously  sold  by  him  to  the  bank,  repre- 
sentations made  by  an  examiner  as  to  the 
liabilities  of  such  officer  to  the  bank  and 
the  value  and  condition  of  the  securities 
already  furnished  by  him,  are  not  binding 
npm  the  bank:  and  one  who  furnishes 
collateral  securities  to  snch  defeultlng  offi- 
cer to  be  so  used  by  him  can  not  rely  upon 
such  representations  of  the  examiner  as  a 
defense  in  an  action  by  the  bank  to  fore- 
close its  lien  upon  such  securities.  Tecum- 
Hh  }fat.  Bank  v.  Ohamlterlain  Banking 
Hoiue,  63  Neb.  163  (88  N.  W.  186;  67  L.  R. 
A.  811). 

M.  (1901.)  Where  a  defaulting  bank 
cfflcer  contracts  to  furnish  collateral  secur- 
ity for  his  Indorsement  on  paper  previously 
sold  to  the  bank  by  him  so  as  to  replenish 
the  assets  of  the  bank  after  such  securities 
have  been  furnished  and  the  bank  has  re- 
sumed business,  the  person  furnishing  such 
secnrities  at  the  request  of  such  defaulting 
ffflcer  with  knowledge  of  the  use  to  be 
made  thereof  by  him  cannot  be  heard  to 
nf  that  there  was  no  consideration  for 
furnishing  the  same  Tecumaeh  Nat.  Bank 
V.  Chamberlain  Banking  Bouse,  63  Neb.  163 
(88  N.  W.  186;  57  L.  R  A.  811). 

45.  (1901.)  A  contract  of  a  defaulting 
Innk  officer  to  furnish  collateral  security 
So  as  to  enable  the  bank  to  resume  business. 
Is  not  illegal.  Tecumaeh  Nat.  Bank  v. 
Cliamherlain  Banking  Bottae,  63  Neb.  163 
(88  N.  W.  186;  57  L.  R.  A.  811). 

46.  (1901.)  Where  a  defaulting  bank 
officer  makes  false  representations  to  a 
third  person  In  order  to  obtain  collateral 
■ecarltles  so  as  to  replenish  the  assets  of 

14 


the  bank,  and  the  bank  Is  represented  by  a 
majority  of  its  directors  who  are  not  fn  de- 
fault and  who  accept  such  securities  from 
the  defaulting  officer,  such  defaulting  officer 
is  not  an  agent  of  the  bank,  and  his  repre- 
sentations as  to  the  liabilities  of  the  bank 
and  the  value  of  the  securities  already  ob- 
tained will  not  be  binding  upon  the  bank, 
so  as  to  enable  the  person  Induced  to 
furnish  such  securities  to  rely  upon  the 
representations  as  a  defense  In  an  action 
by  the  bank  to  foreclose  its  lien  thereon. 
Tecumseh  Nat.  Bank  v.  Chamberlain  Bank- 
ing Bouse,  63  Neb.  163  (88  N.  W.  186;  67  L. 
R.  A.  811). 

 Actions. 

Action  to  enforce  liability  of  national 
hank  officer  for  publishing  false  report,  see 
post,  88  276-278. 

47.  (1901.)  In  an  action  on  a  bond  of 
an  officer  of  a  bank  for  negligence,  remote 
and  consequential  damages  cannot  be  recov- 
ered. FiaJa  v.  Ainsworth,  63  Neb.  1  (88  N. 
W.  135;  93  Am.  St  Rep.  420). 

48.  (1901.)  Findings  of  the  trial  court, 
In  an  action  by  a  bank  against  its  former 
president  for  falsifying  his  account  and 
settlement  on  his  retirement^  for  the  de- 
fense sustained  Citizens  Bank  of  Hum- 
phrey V.  Stockslager,  1  Unof.  799  (96  N.  W. 
591). 

49.  (1903.)  Evidence  examined,  and 
held  sufficient  to  support  the  verdict  for 
plaintiff  in  an  action  on  the  bond  of  a 
cashier  of  a  bank  for  misappropriation  of 
funds  of  the  bank.  Fiala  v.  Ainstcorth,  68 
Neb.  308  (94  N.  W.  153). 

50.  (1904.)  When  It  appears  that  a 
bank  cashier  has  issued  drafts  to  himself, 
there  Is  no  presumption  that  they  were  paid 
for  when  Issued,  and  the  burden  Is  on  the 
party  claimltig  they  were  thus  paid  for  to 
prove  It.  Mendel  v.  Boyd,  71  Neb.  657  (99 
N.  W.  493). 

61.  (1906.)  Damages  resulting  to  a  na- 
tional hank  from  the  miafeaaance  or  mis- 
management of  Its  officers  are  assets  of  the 
bank,  and  are  recoverable  only  In  an  action 
brought  by  the  bank  or  for  the  benefit  of  all 
the  stockholders  and  creditors  thereof. 
Yates  V,  Jones  Nat.  Bank,  74  Neb.  734  (105 
N.  W.  287);  Yates  u.  Uttca  Bank,  74  Neb. 
734  (106  N.  W.  287);  Yates  v.  Bailey,  74 
Neb.  734  (105  N.  W.  287).  [Reversed.  206 
U.  S.  158,  181.] 

Criminal  responsibility. 

52.  (1895.)  Where  a  cashier  of  a  bank 
is  being  prosecuted  for  receiving  a  deposit 
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Of  111  with  knowledge  of  the  banks  In- 
solvency, evidence  that  the  person  making 
the  deposit  was  Indebted  to  the  bank  by  an 
overdraft,  In  the  sum  of  $15.30,  Is  admissi- 
ble for  the  defense.  liichoU  v.  State,  46 
Neb.  716  (66  N.  W.  774). 

63.  (1896.)  A  caBhler,  with  knowledge 
of  the  bank's  Insolvency,  cannot  be  con- 
victed of  a  felony  under  sections  22,  23, 
chapter  8,  Complied  Statutes,  for  accepting 
a  deposit  to  apply  on  the  depositor's  over- 
draft, yichols  V.  State,  46  Neb.  716  (65  N. 
W.  774). 

64.  (1897.)  A  charge  that  one  made  a 
false  book-entry  In  the  account  of  an  indi- 
vidual with  a  bank  is  not  sustained  by 
proof  that  the  entry  was  In  an  account  with 
such  Individual  designated  as  "township 
treasurer,"  and  the  variance  la  not  less 
fatal  becanse  private  money  of  the  Indi- 
vidual was  Included  In  the  account  refer- 
ring to  him  as  treasurer.  WUliama  v. 
State,  51  Neb.  630  (71  N.  W.  313). 

E.  Insolvency  and  Beceivers. 

Assets  of  Insolvent  banks  subject  to  at- 
tachment, see  Attachment,  §  71. 
Of  national  banks,  see  post,  §$  303-305. 

Application  and  proceedings  for  appoint- 
ment of  receiver. 

55.  (1890.)  An  application  by  the  attor- 
liey  general  stating  that  the  defendant  bank 
Is  conducting  its  affairs  in  such  a  manner 
as  to  appear  to  the  creditors  and  the  state, 
that  the  depositors'  interests  are  being 
jeopardized;  and  that  It  Is  unsafe  for  the 
defendant  to  longer  continue  in  business, 
states  facts  sufficient  to  warrant  the  ap- 
pointment of  a  receiver.  State  v.  Conimer- 
dot  Bank,  28  Neb.  677  (44  N.  W.  998). 

66.  (1896.)  The  evidence  examined, 
and  heJd  not  to  justi^  the  overruling  of  the 
motion  to  vacate  the  appointment  of  re- 
ceiver for  a  bank.  Neitzel  v.  Lyons,  48 
Neb.  892  (67  N.  W.  867). 

57.  (1907.)  In  an  action  against  an  in- 
Bolveni  banking  corporation  for  the  ap- 
pointment of  a  receiver  to  whid  up  the 
affairs  of  the  bank  for  the  benefit  of  its 
creditors,  notice  of  the  filing  and  pendency 
of  the  action  should  be  given  before  a  re- 
ceiver is  appointed.  Holcomb  v.  Tierney, 
79  Neb.  660  (118  N.  W.  204). 

Jurisdiction  to  appoint  recelTer. 

58.  (1890.)  The  supreme  court  In  a 
proper  case  has  jurisdietitm  to  appoint  a  re- 
ceiver to  take  charge  of  and  wind  up  the 
affairs  of  a  banking  corporation  organized 


under  the  lavrs  of  this  state.   State  v.  Oom- 

mercial  Bank,  28  Neb.  677  (44  N.  W.  998). 

59.  (1892.)  The  provlBlons  of  section 
14,  chapter  8,  Compiled  Statutes,  known  as 
the  banking  act,  which  authorizes  the  ap- 
pointment by  the  supreme  court  of  receiv- 
ers of  insolvent  private  banks  to  take 
charge  of  and  wind  up  the  business  thereof, 
does  not  conflict  with  the  provisions  of  sec- 
tion 2,  article  VI  of  the  constitution.  State 
V.  Exchange  Bank  -of  Milligan,  34  Neb.  198 
(51  N.  W.  765). 

Removal  of  receiver. 

60.  (1902.)  An  adverse  ruling  on  a  mo- 
tion to  secure  the  removal  of  a  receiver,  on 
the  ground  that  he  Is  a  stockholder  of  the 
corporation  and  not  a  suitable  person  to  en- 
force the  stockholders'  liability  provided 
for  in  the  case  of  a  banking  Institution,  Is 
not  an  adjudication  of  the  question  whether 
tbe  corporation  is  a  banking  Institution, 
within  article  Xlb,  section  7  of  the  con- 
stitution, relating  to  stockholders'  liability. 
Hamilton  Nat.  Bank  v.  American  Loan  4 
Trust  CO..  66  Neb.  67  (92  N.  W.  189). 

QlreetionB  to  sue  atoekholdera. 

61.  (1897.)  In  a  proceeding  under 
chapter  8,  Compiled  Statutes,  to  wind  up 

an  Insolvent  bank,  a  Judgment  overnilli^ 
the  bank's  motion  to  discharge  an  order  re- 
quiring the  receiver  to  sue  stockholders  for 
their  unpaid  subscriptions,  is  appealable. 
State  V.  German  Savings  Bank,  60  Neb.  734 
70  N.  W.  221). 

62.  (1897.)  In  a  proceeding  under 
chapter  k.  Compiled  Statutes,  to  wind  up 
an  Insolvent  banking  corporation,  the  cor- 
poration, even  after  consenting  to  the  ap- 
pointment of  a  receiver,  remains  an  inter- 
ested party  and  may  be  heard  to  resist  an 
applicaticm  for  an  order  confeirlng  authoh 
Ity  upon  the  receiver  not  within  the  orig- 
inal order  appointing  him.  State  v.  Ger- 
man Savings  Bank,  50  Neb.  734  (70  N.  W. 
221). 

63.  (1897.)  Section  35,  chapter  8,  Com- 
piled Statutes,  conferring  upon  district 
courts  power  to  order  the  receiver  of  an  In- 
solvent bank  to  enforce  the  liabilities  of 

stockholders,  refers  to  liabilities  upon  their 
stock.  State  v.  Oerman  Savings  Bank.  50 
Neb.  734  (70  N.  W.  221). 

Assets  and  possession  thereof. 

64.  (1893.)  In  winding  up  the  affairs  of 
an  insolvent  bank  under  the  statutes  of  this 
state,  the  receiver  of  such  bank,  when  so 
authorized  by  the  supreme  court,  may  take 
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sadi  steps  as  iriiall  be  neoeassry  to  enable 

blm  to  secure  i)Ossessioti  of  the  assets  of  auch 
bank,  or  their  value.  State  v.  Commercial  <£ 
Bavingg  Bank,  37  Neb.  174  (55  N.  W.  640). 

(i5.  (1893.)  In  a  proceeding  to  obtain 
possessloa  of  the  assets  of  an  insolvent 
bank  wrongfully  withheld  by  one  of  Its 
former  officers,  such  officer  cannot  require 
the  allowauce  of  a  set-off  or  counter-claim 
as  a  condition  precedent  to  the  delivery  of 
the  possession  of  such  assets.  State  v. 
Commercial  A  Savingt  Bank,  37  Neb.  174 
(5S  N.  W.  640). 

66.  (1893.)  Where  persons  have,  by  the 
fraudulent  conduct  of  themselves  or  their 
agents,  obtained  possession  of  the  assets  of 
an  Insolvent  bank,  and  are  unable  to  return 
to  the  receiver  of  such.  Insolvent  bank  the 
said  assets  in  kind,  such  persons  will  be 
held  to  strict  accountability  for  the  value 
thereof.  State  v.  Commercial  <C  ■Savingt 
Hank,  37  Neb.  174  (55  N.  W.  640). 

67.  (1893.)  It  Is  not  necessary  In  pro- 
ceedings to  obtain  possession  of  the  assets 
of  an  insolvent  tnnk  wrongfully  withheld 
by  one  of  its  former  officers,  to  Join  as 
partiea  to  the  proceeding  other  Individuals 
(or  whose  benefit  the  misappropriation  took 
place.  State  v.  Commercial  <£  Savinsfg  Bank, 
37  Neb.  174  (S5  N.  W.  640). 

68.  (1899.)  A  receiver  of  a  state  bank 
appointed  In  proceedings  under  the  prori- 
slons  of  section  34,  chapter  8,  Compiled 
Statutes,  takes  possession  and  holds  the  as- 
sets of  a  bank  In  favor  of,  and  to  assert  and 
mrd  the  claims  of,  the  depositors  and 
other  creditors  as  the  paramount  and  su- 
perior claims  against  the  assets.  State  v. 
Bank  of  Bemingford,  58  Neb.  818  (80  N. 
W.  60). 

Sale  by  receiver. 

69.  (1899.)  A  banking  corporation,  a 
defendant  In  an  action  having  for  its  object 
the  Impounding  of  Its  assets,  their  conver- 
sion Into  money,  and  their  application  to  the 
payment  of  its  creditors,  may  be  heard  to 
resist  application  for  an  order  on  a  receiver 
to  sell  Its  real  estate.  State,  ex  rel.  German 
Savings  Bank,  v.  Fawcett,  68  Neb.  371  (78 
N.  W.  636). 

TO.  (1899.)  A  bank  Is  not  estopped  from 
resisting  an  order  directing  a  receiver  to 
Kll  the  assets  of  a  hank,  or  appealing  there- 
from, by  having  coiuented  to  the  appoint- 
nent  of  the  receiver  In  the  first  instance, 
Then  the  order  consented  to  did  not  fix  the 
terms  or  conditions  or  time  of  the  sale. 


State,  ex  rel  German  Savings  Bank,  v.  Faw- 
cett,  58  Neb.  371  (78  N.  W.  C36). 

71.  (1900.)  An  order  of  court  directing 
a  receiver  of  a  bank  to  sell  Its  assets  will 
not  be  disturt>ed  where  no  abuse  of  discre- 
tion Is  shown.  State  v.  Nebraska  Savings 
^  Exchange  Bank,  60  Neb.  190  (82  N.  W. 
626). 

——Delivery  to  officers  of  bank  on  secu- 
rity. 

72.  (1903.)  Where,  pending  an  applica- 
tion for  the  appointment  of  a  receiver  for 
a  bank,  under  the  provisions  of~chapter  8, 
(Compiled  Statutes,  a  bond  Is  given  to  pro- 
cure the  return  of  the  assets  of  such  bank 
under  the  provisions  of  section  35  of  said 
chapter,  and  such  proceedings  are  dismissed 
and  the  assets  returned,  any  creditor  who 
1b  a  beneficiary  of  such  bond  may  maintain 
an  action  at  law  theron,  after  the  condition 
is  broken  to  his  damage.  Rawson  v.  Tay- 
lor, 69  Neb.  473  (95  N.  W.  1033). 

73.  (1903.)  Where  pending  an  applica- 
tion for  the  appointment  of  a  receiver  for 
a  bank  under  chapter  8.  Compiled  Statutes, 
a  bond  Is  given  to  procure  the  return  of 
the  assets  of  the  bank  to  its  president  and 
vice  president,  under  the  provisions  of  sec- 
tion 35,  a  delivery  of  such  assets  to  the  vice- 
president  in  the  presence  of  the  president, 
is  a  sufficirat  return  thereof  to  render  the 
signers  of  the  bond  liable.  Rawson  v.  Tay- 
lor,  69  Neb.  473  (95  N.  W.  1033). 

74.  (1903.)  While  section  35,  chapter  8, 
Compiled  Statutes,  provides  for  the  delivery 
of  the  assets  of  an  Insolvent  bank  to  the 
officers,  stockholders  or  owners  furnishing 
the  bond  therein  provided  for,  a  delivery 
thereof  to  one  only  of  several  parties  en- 
titled thereto  by  virtue  of  the  statute,  does 
not  relieve  the  sureties  on  such  bond  from 
liability  thereon,  where,  by  their  acts,  they 
assent  to  such  delivery  and  ratify  It  Tay- 
lor V.  Weckerlv,  69  Neb.  739  (96  N.  W.  618). 

75.  (1906.)  By  the  execution  of  a  bond 
to  the  state  as  provided  by  section  34,  chap- 
ter 8,  Compiled  Statutes,  by  the  officers  of 
an  Insolvent  bank,  conditioned  upon  the  full 
settlement  of  all  the  liabilities  of  such  hank, 
the  officers  and  sureties  assume  the  burdens 
of  the  bank's  liquidation,  and  cannot  use  the 
assets  In  paying  the  expenses  thereof  to  the 
prejudice  of  creditors.  Hume  v.  Miller.  75 
Neb.  800  (106  N.  W.  1006). 

 Liens  against  assets. 

76.  (1894.)  The  receiver  of  an  Insolvent 
bank  takes  the  assets  thereof  Incumbered 
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with  all  TfOid  liens  tbereon  which  attached 
prior  to  blB  appointment.  Arnold  v.  Wei- 
mw,  40  Neb.  216  (58  N.  W.  709). 

77.  (1894.)  The  Hen  acquired  by  the 
levy  of  an  attachment  upon  the  property 
of  an  Insolvent  bank  Is  not  vacated  by  the 
subsequent  appointment  of  a  receiver  for 
such  bank.  Arnold  v.  Wetmer,  40  Neb.  216 
(58  N.  W.  709). 

78.  (1894.)  The  property  of  an  insolv- 
ent  bank,  prior  to  the  appointment  of  a 
receiver  therefor  or  puttinir  the  sheriff  In 
possession  thereof  by  order  of  a  court  or 
judge,  1b  not  exempt  from  s^zure  by  attach- 
ment or  other  legal  process  at  the  suit  of 
its  creditors.  Arnold  v.  Weimer,  40  Neb. 
216  (58  N.  W.  709). 

79.  (1898.)  Assets  of  an  Insolvent  bank 
are  not  subject  to  attachment  at  the  salt 
of  a  creditor  while  they  are  In  possession 
of  a  bank  examiner  acting  under  authority 

of  the  state  banking  board.  Andrews  v. 
Steele  City  Bank,  57  Neb.  173  (77  N.  W. 
342). 

Compromise  of  debts  due  baxik. 

80.  (1899.)  A  court  appointing  a  re- 
ceiver for  an  insolvent  bank  may  authorize 
blm  to  settle  and  compromise  a  suit  In- 
stituted by  htm  where  it  appears  that  as 
large  a  sum  will  probably  be  realized  In 
that  way  as  If  the  litigation  was  continued, 
or  ft  is  disclosed  that  the  best  Interests  of 
the  estate  require  that  such  settlement  be 
effected.  State  v.  Bank  of  Bu8hvilJe,  57 
Neb.  608  (78  N.  W.  281). 

81.  (1902.)  The  power  conferred  on  the 
receiver  of  an  insolvent  bank  by  section  36, 
chapter  8,  Compiled  Statutes,  to  "compound 
all  bad  or  doubtful  debts  when  approved  by 
the  court  or  judge,"  Includes  the  right  to 
compromise  doubtful  claims  against  stock- 
holders of  such  hank  for  the  double  liabil- 
ity Imposed  ui>on  them  by  the  constitution 
of  this  state  in  section  7,  article  XI 6.  State 
V.  German  Saving  a  Bank,  65  Neb.  416  (91 
N.  W.  414). 

82.  (1902.)  An  offer  of  compromise, 
made  by  debtors  of  an  insolvent  bank  to 
the  receiver  thereof,  examined,  and  held 
there  was  no  abuse  of  discretion  on  the  part 
of  the  trial  court  in  directing  the  receiver 
to  accept  It.  JIforrifon  v.  Lincoln  Savings 
Bank  d  Safe  Deposit  Co.,  2  XJnof.  762  (89 
N.  W.  996). 

Set-off  ^sy  debtor  of  inBOlvent  bank. 

83.  The  defendant  In  an  action  by  the 
assignee  to  recover  money  due  to  an  In- 
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solvent  banking  corporation  may  set  off 
against  the  amount  owing  by  him  to  the 
bank  an  Indebtedness  of  the  latter  to  him. 
(1894)  Salladin  v.  Mitchell,  42  Neb.  859  (61 
N.  W.  127);  (1896)  Bernstein  v.  Coburn,  49 
Neb.  734  (68  N,  W.  1021). 

84.  (1894.)  The  right  of  set-off  exists 
In  favor  of  one  who  has  acquired  the  title 
to  money  due  from  an  Insolvent  bank  on  a 
certificate  of  deposit  Issued  to  a  third  per 
son  without  a  formal  assignment  by  tbe 
latter.  Salladin  v.  Mitchell,  42  Neb.  859  («1 
N.  W.  127). 

85.  (1894.)  In  a  proceeding  by  aa  as- 
signee to  foreclose  a  mortgage,  the  property 
of  an  Insolvent  bank,  the  purchaser  frwn 
the  mortgagor,  who  was  made  a  defendant 
therein,  may  set  off  against  the  claim  of  ths 
assignee  an  Indebtedness  due  to  him  from 
the  bank.  Salladin  v.  Mitchell,  42  Neb.  859 
(61  N.  W.  127). 

Bight  of  action  by  insolvent  bank. 

86.  (1902.)  In  an  action  hy  an  Insolv- 
ent bank  to  foreclose  securities  of  a  note 
executed  by  defendant,  a  demurrer  to  the 

answer  that  attacked  the  petition  on  the 
ground  of  defect  of  parties  plaintiffs,  in 
that  the  action  should  be  brought  by  the 
receiver,  was  properly  sustained.  Omaha 
Savings  Bank  v.  Roaewater,  1  Unof.  723  (96 
N.  W.  68). 

Actions  and  proceedings  by  and  against 
receiver. 

87.  (1894.)  On  a  petition  in  the  su- 
preme court  by  the  receiver  of  an  Insolvent 
state .  bank  for  an  order  requiring  Char- 
lotte M.  Dickinson  and  Harriet  E.  Adams 
(not  theretofore  parties  to  the  proceeding) 
to  show  cause  why  a  half  Interest  In  an  ele^ 
trie  light  plant,  which  had  been  conveyed 
10  them  by  W.  H.  Dickinson.  Sr..  the 
guondam  proprietor  of  said  bark,  should  not 
be  converted  Into  assets  of  said  bank,  is- 
sues were  joined  and  tried  to  a  referee,  to 
whose  findings  of  fact  and  conclusions  of 
law  exceptions  were  filed  by  the  receiver, 
upon  consideration  whereof  there  are  ap- 
proved and  confirmed  the  following  conclu- 
sions of  said  referee:  1.  That  the  state  is 
not  a  proper  party  to  bring  the  action  Id 
the  nature  of  a  creditor's  hill  to  determine 
the  bona  fideg  of  the  conveyances  of  said 
one-half  of  said  electric  light  plant  from 
said  W,  H.  Dickinson,  Sr.,  to  said  Charlotte 
M.  Dickinson  and  Harriet  E.  Adams.  2. 
That  said  action  should  be  brought  in  the 
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name  of  the  receiver  of  said  bank,  and  that 
the  supreme  court  has  not  original  Jurlsdtc- 
tloa  of  such  action.  State  v.  Bank  of  Wa- 
hoo,  40  Neb.  192  (58  N.  W.  863). 

88.  (1894.)  The  receiver  of  an  IdboIt- 
ent  bank  who  intervenes  In  an  action  to 
which  said  bank  Is  a  party,  thereby  submits 
himself  to  the  jurisdiction  of  the  court  In 
which  such  suit  is  pending,  and  can  only 
review  the  judgments  and  rulings  of  such 
court  in  the  same  manner  as  any  other 
litigant.  Arnold  v.  Weimer,  40  Neb.  216  (58 
N.  W.  709). 

89.  (1897.)  The  receiver  of  a  bank,  ap- 
pointed under  the  provisions  of  section  34, 
chapter  8.  Complied  Statutes,  takes  charge 
of  the  assets  of  such  bank  In  favor  of  and 
to  assert  and  guard  the  claims  of  depositors 
and  creditors  of  the  bank  as  the  paramount 
and  superior  claims  against  the  assets 
thereof;  and  in  an  action  by  the  receiver  or 
by  a  purchaser  at  receiver's  sale,  on  any 
note  or  evidence  of  indebtedness  of  the 
assets,  a  defense  thereto  cannot  prevail 
which  Involves  the  recognition  and  enforce- 
ment of  an  agreement  which,  when  made, 
was  a-  fraud  on  creditors  and  depositors  of 
the  bank,  present  and  future:  and  this  Is 
true  notwithstanding  the  defense  might 
have  been  entertalnable  and  good  against 
the  bank.  Harrington  v.  Connor,  51  Neb. 
214  (70  N.  W.  911). 

IMctribntlou  of  assets,  and  priorities. 

90.  (1890.)  The  property  and  assets  of 
a  banking  corporation  organized  under  the 
laws  of  this  state,  after  It  has  ceased  to 
carry  on  a  banking  business,  are  a  trust 
fund  for  the  payment  of  its  debts.  The 
rights  of  the  creditors  to  a  corporate  prop- 
erty, so  far  as  It  is  necessary  to  meet  their 
demands,  are  superior  to  those  of  the  stock- 
holders, or  the  assignee  of  an  Insolvent 
stockholder.  State  v.  Commercial  Banh,  28 
Neb  677  (44  N.  W.  998). 

91.  (1899.)  In  the  adjustment  and  set- 
tlement of  claims  against  a  state  bank 
which  is  In  the  hands  of  a  receiver,  those 
of  depositors  and  other  general  creditors 
who  trusted  the  bank  In  the  course  and 
transaction  of  Its  intimate  business  may 
be  preferred  orer  claims  which  originated 
In  the  pursuit  and  ooaduct  of  a  business  by 
the  bank  In  which  It  had  no  l^al  authority 
or  power  to  engage.  State  v.  Bank  of  Hem' 
ingford,  58  Neb.  818  (80  N.  W.  50). 

92.  (1900.)  A  court  may  permit  a  cred- 
itor to  share  In  the  assets  of  an  Insolvent 


bank,  though  bis  claim  was  not  filed  within 
the  time  limited.  State  v.  Bank  of  Com- 
merce, 61  Neb.  22  (84  N.  W.  406). 

93.  (1907.)  Where  a  receiver  Is  ap- 
pointed without  notice  to  an  insolvent  bank, 
except  such  as  is  implied  from  being  dis- 
possessed of  Its  property,  and  the  receiver 
proceeds  by  direction  of  the  court,  without 
objection,  to  convert  the  assets  of  the  bank 
into  cash  and  pays  the  proceeds  out  to  the 
creditors,  the  proceeding  Is  not  void  to  the 
extent  that  the  status  of  the  property  In- 
volved is  open  '  to  collateral  attack.  Hol- 
comb  V.  Tierney,  79  Neb.  660  (113  N.  W. 
204). 

93a.  (1907.)  Where  certain  stockhold- 
ers of  a  bank  In  process  of  liquidation  em- 
ploy counsel  to  litigate  for  them  their  con- 
tention as  to  the  distribution  of  a  fund 
which  Is  already  In  existence  in  the  hands 
of  the  trustees  or  managing  directors,  and 
subject  to  distribution  to  the  parties  en- 
titled thereto,  as  their  respective  rights  may 
be  determined  ^by  the  court,  they  will  not 
be  entitled  to  recover  their  attorneys'  fees 
out  of  such  fund.  Qund  v.  Ballard,  80  Neb. 
386  (114  N.  W.  42UI. 

— —  Interest. 

93&.  (1907.)  Where  the  managing  di- 
rectors or  trustees  of  a  bank  In  process  of 
litigation  have  In  their  hands  funds  of 
the  bank,  and  the  distribution  of  such  funds 
is  prevented  by  litigation  or  otherwise,  and 
the  custom  of  responsible  banks  In  the  com- 
munity where  they  reside  is  to  pay  Interest 
upon  such  deposits,  and  said  funds  were 
in  fact  bearing  Interest  at  and  prior  to  the 
time  such  trustees  obtained  the  custody  of 
the  same,  and  said  trustees  withdraw  the 
moneys  from  such  bank  and  deposit  them 
In  a  hank  In  which  one  of  the  trustees 
Is  a  stockholder,  without  Interest,  such 
tnistees  will  be  held  personally  liable  for 
the  customary  rate  of  Interest  paid  by  re- 
sponsible banks  In  such  community  for  de- 
posits of  like  character.  Ound  v.  Ballard, 
80  Neb.  386  (114  N.  W.  420). 

Compensation  of  trustees. 

93c.  (1907.)  The  mere  fact  that  mz.x\- 
aging  directors  or  trustees  of  a  bank  in 
process  of  liquidation  have  not  been  active 
In  Interposing  defenses  to  an  action  by  one 
of  their  number  against  the  bank  upon  an 
ittdlTldual  claim  will  not  defeat  their  right 
to  a  reasonable  compensation  for  services 
rendered  and  responsibility  assumed  In  elos- 
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Ing  up  and  settling  the  other  affairs  of  said 
bank.  Gvna  v.  Ballard,  80  Neb.  385  (114 
N.  W.  420). 

m.  FmrcTioNS  akd  dealxhos. 

A.  Banking  Pranchlaes  and  Powers,  and 

their  Exercise  in  Oeneral. 
Property  and  conveyaneeB. 

94.  ( 1899. )  Where  an  unincorporated 
bank  Is  exclusively  owned  by  a  private  in- 
dividual the  assets  of  the  bank  represent 
merely  the  portion  of  the .  owner's  capital 
invested  in  banking,  and  he  may  lawfully 
dispose  of  them  to  pay  or  secure  the  Just 
claims  of  any  of  his  creditors.  Longfellow 
V.  Barnard,  58  Neb.  612  (79  N.  W.  265;  76 
Am.  St.  Rep.  117). 

95.  (1899.)  The  assets  of  an  anincor- 
po  rated  bank  may  be  lawfully  disposed  of 
by  the  owner  to  secure  or  pay  the  just 
claims  of  any  of  his  creditors.  Longfellow 
V.  Barnard,  59  Neb.  455  (81  N.  W.  307). 

Pnrchasing  and  holding  stock  in  other  cor- 
porations. 

96.  (1893.)  A  banking  corporation,  or- 
ganized under  the  laws  of  this  state,  has 
no  power  to  become  a  stockholder  In  an  In- 
surance company.  Bank  of  Commerce  v. 
Hart,  37  Neb.  197  (55  N.  W.  631;  40  Am.  8t 
Rep.  479;  20  U  R.  A.  780). 

97.  (1903.)  A  saTlngs  bank  organised 
under  the  laws  of  this  state  may  acquire 
title  to  shares  of  stock  of  another  corpora- 
tion, where  such  stock  is  taken  In  compro- 
mise or  discbarge  of  the  indebtedness  of 
an  insolvent  debtor,  and  where  no  circum- 
stances casting  suspicion  on  the  transaction 
are  shown,  but  it  fairly  appears  that  the 
directors  of  the  bank  acted  in  good  faith 
and  in  the  belief  that  the  acceptance  of  the 
stock  was  for  the  best  interest  of  the  bank. 
mn  V.  BhilHng,  69  Neb.  162  (95  N.  W.  24), 

98.  (1903.)  After  acquiring  the  stock  of 
another  corporation,  a  savings  bank  be- 
comes subject  to  any  liability  thereon  the 
same  as  other  stockholders.  Hill  v.  BMIP 
ing,  69  Neb.  152  (95  N.  W.  24). 

Authority  to  act  as  surety. 

99.  (1901.)  It  is  not  within  the  powers 
of  an  Incorporated  slate  bank  to  pledge  its 
credit,  as  a  mere  matter  of  accommodation, 
by  executing  undertakings  in  Judicial  pro- 
ceedings. Sturdevant  Bros.  <f  Co.  v.  Farm- 
era  rf  Merchants  Banft  of  Rvshville,  62  Neb. 
472  (87  N.  W.  156). 


B.  Bepresentatlon  of  Bank  by  Officers  and 

Agents. 

Knowledge  of  officer  as  affectlDg  bona 
fidea  of  purchase  of  note,  see  Bills  and 
Notes,  }  235. 

Liability  for  negligence  of  agent  in  mak- 
ing collection,  see  post.  H  238-243. 

Authority  of  officers  in  generaL 

100.  (1878.)  Like  other  agents,  the 
president  of  a  bank  must  act  within  the 
scope  of  his  authority,  in  order  to  bind  bis 
principal,  unless  his  acta  have  been  rati- 
fied. Kennedy  v.  Otoe  County  Jfat.  Bank.  7 
Neb.  69. 

101.  (1878.)  As  a  rule,  the  officers  of  a 
bank  are  held  out  to  the  public  as  having 
authority  to  act  according  to  the  usage  and 
course  of  business  of  such  Institutions,  and 
their  acts,  within  the  scope  of  their  author- 
ity, bind  the  bank  in  favor  of  persons  hav- 
ing no  knowledge  to  the  contrary.  Rich  v. 
State  National  Bank,  7  Neb.  201  (29  Am. 
Rep.  382). 

102.  (1902.)  A  bank  is  not  chargeable 
with  notice  of  the  fraudulent  act  of  Its  em- 
ployee, outside  the  scope  of  his  authorl^ 
and  furtherance  of  his  own  personal  de- 
signs, solely  because  he  is  an  employee. 
JOMs  V.  First  Nat.  Bank  of  Lincoln,  3  Unof. 
73  (90  N.  W.  912). 

103.  (1902.)  As  a  general  rule,  acts 
done  by  an  officer  of  a  bank  away  from  its 
place  of  business,  and  not  authorised  or 

ratified,  are  not  binding  upon  It.  Jones  v. 
First  Nat.  Bank  of  Lincoln,  3  Unof.  73  (90 
N.  W.  912). 

103a.  (1906.)  Where  a  customer  enters 
a  bank  for  the  purpose  of  doing  busioeaa 
with  the  bank  and  talks  with  the  president 
of  such  bank,  and  during  their  conversattoo 
nothing  is  said  to  indicate  the  contemplated 
transaction  was  Intended  as  an  individual 
transaction  with  such  officer,  the  liank  Is 
bound  by-  the  acts  of  the  officer,  ffeisi  v. 
First  Nat.  Bank  of  Humlmtat,  76  Neb.  831 
(107  N.  W.  1019). 

104.  (1902.)  The  acts  of  a  bank  officer, 
outside  the  usual  scope  of  his  authority.  In 
a  matter  to  which  it  is  no  party  and  of 
which  it  Is  not  chargeable  with  notice,  do 
not  bind  the  bank.  Jones  v.  First  Nat. 
Bank  of  Lincoln,  3  Unof.  73  (  90  N.  W.  912). 

Assumption  of  debt. 

105.  (1878.)  No  officer  of  a  bank  can 
bind  it  by  a  promise  to  par  a  debt  wblcb 
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tbe  corporation  does  not  owe,  and  was  not 
liable  to  pay,  unless  tbe  bank  authorized 
or  bes  ratified  tbe  act;  but  ratification  ib 
equivalent  to  original  authority  to  act  in 
tlie  matter,  and  corporations  are  bound  in 
the  same  manner  as  natural  persons.  Rich 
V.  State  Nat.  Bank,  7  Neb.  201  (29  Am. 
Rep.  3S2). 

106.  (1894.)  The  president  of  a  national 
bank  In  signing  Its  name  to  a  subscription 
paper  obligating  the  bank  to  donate  two 
hundred  dollars  to  certain  parties  on  con- 
dition that  tbey  would  erect  a  paper  mill 
in  the  city  of  K..  was  not  acting  within  the 
scope  of  his  authority,  and  hence  the  bank, 
in  the  absence  of  an  authorization  or  rati- 
fication by  It  of  the  president's  act,  was  not 
ttound  by  tbe  agreement  made.  Robertson 
V.  Buffalo  County  Nat.  Banfe,  40  Neb.  235 
(5S  N.  W.  715). 

Ezecvtlon  of  replavln  twnd. 

107.  (1901.)  A  cashier  of  a  bank  has 
no  authority,  merely  by  virtue  of  his  ofllce, 
to  obligate  the  bank  upon  an  undertaking 
hi  replevin  In  a  cause  wherein  the  bank 
lias  no  Interest.  Bturdevant  Bros.  A  Co.  v. 
Farmera  d  JTercAant*  Bank,  62  Neb.  472  (87 
N.  W.  156). 

108.  (1903.)  The  signing  of  a  replevin 
bond  as  surety  thereon  by  the  cashier  of  a 
bank,  acting  for  the  corporation,  in  an 
action  between  third  parties  In  which  tbe 
bask  to  all  outward  appearances  has  no  In- 
terest, is  not  an  act  within  tbe  apparent 
scope  of  the  authority  of  the  cashier  In  the 
performance  of  his  duties  as  such  officer. 
f!turdevant  Bros.  A  Co.  v.  Farmers  <t  Mer- 
chants Bank  of  Rushville,  69  Neb.  220  (95 
N.  W.  819). 

109.  (1903.)  The  execution  by  the  cash- 
ier of  a  banking  corporation,  on  behalf  of 
his  principal,  of  a  replevin  undertaking  as 
surety.  In  an  action  between  third  parties, 
although  It  may  not  be  illegal  under  any 
and  all  circumstances.  Is  bo  much  out  of 
and  beyond  the  general  scope  of  the  busi- 
ness of  such  corporation  and  the  authority 
of  the  cashier,  as  to  require  those  dealing 
with  the  corporation  and  accepting  and 
acquiescing  in  such  undertaking  as  suffi- 
cient under  the  law,  to  see  to  it  that  the 
bank  was  empowered  and  the  cashier  au- 
tborized  to  execute  such  an  undertaking. 
Sturdevant  Bros,  rf  Co.  v.  Farmers  «f  Mer- 
tMnts  Bank  of  Rushville,  69  Neb.  220  (95 
N,  W.  819). 


Compromise  of  debts  due  bank. 

110.  (1893.)  The  cashier  of  a  banking 
corporation  has,  by  virtue  of  bis  office,  no 
authority  to  accept,  in  payment  aud  dis- 
charge of  a  debt  due  the  bank,  certificates 
of  the  capital  stock  of  an  insurance  com- 
pany. Bank  of  Commerce  v.  Hart.  37  Neb. 
197  (55  N.  W..631;  40  Am.  St.  Rep.  479;  20 
L.  R.  A.  780). 

111.  (1893.)  The  acts  of  the  directory 
of  a  banking  corporation,  In  dealing  with 

and  investing  tbe  funds  of  tbe  stockholders, 
to  bind  the  bank,  must  be  conflaed  to  the 
expressed  purposes  for  which  the  bank  was 
incorporated,  and  to  purposes  necessarily 
Incidental  thereto  In  the  successful  conduct 
of  its  legitimate  business.  The  directors 
have  no  authority  to  rattl^  an  act  of  the 
cashier  whereby  he  accepts  stocks  in  an 
Insurance  company  in  payment  of  a  debt 
owing  the  bank.  Sank  of  Commerce  v.  Hart. 
37  Neb.  197  (55  N.  W.  631;  40  Am.  St.  Rep. 
479;  20  L.  R.  A.  780). 

Release  of  surety. 

112.  (1877.)  A  cashier  of  a  bank,  by  vir- 
tue of  his  office,  is  not  authorized  to  release 
a  surety  upon  a  note  or  bill  belonging  to  the 
bank  without  payment  Merchants  Bank  v. 
Rudolf,  6  Neb.  627. 

Bepresentatiims  and  admiasionB. 

113.  (1877.)  S'atements  made  by  a 
cashier  at  casual  Interviews  away  from  the 
bank  as  to  payments  having  been  made 
upon  its  securities,  are  not  binding  upon  the 
bank.  Merchants  Bank  v.  Rudolf,  6  Neb. 
627. 

114.  (1877.)  If  the  cashier  of  a  bank, 
on  inquiry  by  a  surety  who  Is  not  an  officer 
of  the  bank,  states  that  tbe  note  upon  which 
he  is  surety  has  been  paid  by  the  principal, 
the  hank  is  estopped  from  denying  the  truth 
of  such  statement,  when  to  do  so  would 
entail  a  loss  on  the  surety.  Otherwise  If 
the  surety  is  a  director  of  the  bank.  Mer- 
chants Bank  v.  Rudolf,  5  Neb.  527. 

lis.  (1S78.)  Representations  of  the 
president  of  a  bank,  made  in  transacting  Its 
business,  are  admissible  In  evidence  against 
the  bank;  but  statements  made  by  hlra 
away  from  the  bank,  in  reference  to  matters 
in  which  the  bank  has  no  interest,  are  not 
admissible.  Kennedy  v.  Otoe  County  Nat. 
Bank,  7  Neb.  69. 

lie.  (1879.)  A  bank  Is  liable  for  any 
loss  occasioned  by  the  declaration  of  its 
cashier  respecting  payment  of  a  note  held 
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by  the  bank,  made  to  an  endorser,  and  on 
wtaich  the  cashier  also  an  endorser. 
Grant  v.  Cropsey,  8  Neb.  205. 

117.  (1896.)  A  person  purchasing  nego- 
tiable paper  from  the  president  of  a  bank, 
with  a  guaranty  of  payment  executed  by  the 
president,  la  Justified  in  relying  on  the 
president's  representation  that  the  paper  be- 
longed to  the  bank,  and  the  trauk  Is  bound 
by  his  representation  to  that  effect,  at  least 
where  the  transaction  occurred  in  the  bank- 
ing house,  and  while  the  president  was 
apparently  engaged  in  performing  his  duties 
as  such  officer.  City  Nat.  Bank  of  Haatinga 
V.  Thomas,  AG  Neb.  861  (66  N.  W.  895). 

Confession  of  judgment. 

118.  (1901.)  The  president  and  cashier 
of  an  incorporated  state  bank  are  not  an- 
thorlzed  to  confess  Judgment  against  it, 
under  section  433  of  the  code,  on  notes  exe- 
cuted by  the  cashier  In  the  name  of  the 
bank,  after  It  has  ce^ed  doing  business. 
Fogg  V.  Ellis,  61  Neb.  829  (86  N.  W.  494). 

Liability  on  n^otlable  paper  axeented  by 
officer. 

119.  (1886.)  Where  officers  or  clerks  In 
banking  houses  receive  money  or  securities, 
over  the  bank  counter,  and  Issue  therefor 
drafts,  tills  or  negotiable  certificates  of  de- 
posit, the  bank  is  liable  thereon,  although 
such  Instrument  may  be  signed  by  such 
person  without  disclosing  the  name  of  the 
banking  house.  Webster  v.  Wray.  19  Neb. 
558  (27  N.  W.  644;  56*  Am.  St.  Rep.  754). 

119a.  (1906.)  Where  a  party  went  into 
a  bank  to  make  a  time  deposit  and  asked 
the  president  of  the  iMtnk  what  Interest 
would  be  paid,  to  which  the  reply  stated 
four  per  cent,  and  instead  of  a  certificate 
of  deposit  the  president  gave  his  personal 
note  signed  In  his  Individual  capacity,  the 
bank  is  liable  to  such  person  as  a  depositor 
for  money  received.  Seim  v.  First  Jiat. 
Bank  of  Humboldt,  76  Neb.  SSI  (107  N.  W. 
1019). 

120.  (1907.)  Under  code  of  civil  proce- 
dure, section  341,  It  a  person  dealing  with 
a  president  of  a  bank  in  making  a  loin, 
understood  that  he  was  making  the  loan  to 
the  bank.'  and  the  president  had  reason  to 
suppose  that  he  so  understood,  the  bank  is 
liable  and  cannot  claim  that  the  loan  was 
to  the  president  individually.  Patterson  v. 
First  Kat.  Bank  of  Bumboldt.  78  Neb.  228 
(110  N.  W.  721). 


Knowledge  of  officer  as  notice  to  banlc. 

121.  (1876.)  Notice  to  a  bank  director, 
not  at  the  time  officially  engaged  in  the 
business  of  the  bank,  is  not  ordinarily 

Unding  on  the  bank,  but  notice  to  the  presi- 
dent is  notice  to  the  tiank.  McCann  v. 
State,  4  Neb.  324. 

122.  (1891.)  The  fact  that  officers  of  a 
bank  purchasing  a  note,  acquired  knowl- 
edge, long  L'efore  Its  organization,  and  in 
tbeir  private  business,  of  the  usurious  con- 
sideration of  a  note,  will  not  charge  the 
hank  with  notice  of  such  infirmity.  Koehler 
V.  Dodge,  31  Neb.  328  (4?  N.  W.  913:  2S  Am. 
St  Rep.  518). 

Estoppel  to  deny  authority  of  officer. 

123.  (1902.)  When  the  president  and 
cashier  of  a  bank,  acting  in  his  official  ca- 
pacity for  such  bank,  collects  money  for 
and  places  It  on  deposit  In  such  bank  to 
the  credit  of  one  of  Its  customers  and  pays 
out  of  such  deposit  notes  due  to  the  banli 
from  the  customer  and  checks  drawn  by 
htm  against  such  deposit,  the  bank  cannot, 
for  the  purpose  of  escaping  liability  to  its 
customer  for  the  mistakes  or  malfeasance 
of  its  president  and  cashier,  deny  bis  au- 
thority to  represent  it  in  this  kind  of  a 
transaction.  CitUsena  Bank  of  Humphrey  v. 
Fromholz.  64  Neb.  284  (89  N.  W.  775). 

Liability  on  paper  misappropriated  by  offi- 
cer. 

124.  (1876.)  Where  the  president  of  a 
bank  accepts  a  draft  drawn  on  the  United 
States  government  and  payable  to  "William 
James,  acting  governor,  or  order"  he  his 
sufficient  notice  to  put  him  on  inquiry  a? 
to  the  real  owner  thereof,  and  such  notl^ 
to  such  president  is  notice  to  the  bank,  and 
the  latter  Is  liable  for  full  amount  of  sucb 
drafts  where  they  have  been  wrongfully 
appropriated  by  such  president.  JtfcCann  v. 
State,  4  Neb.  324. 

C.  Deposits. 
Banks  as  depositaries  of  public  funds, 
see  Depositaries. 

Deposits  as  subject  to  garnishment,  see 
Oarnishment,  §  20. 

Presentment  of  check  necessary  to  charge 
maker  or  indorser,  see  Bills  and  yotes. 

58  317-329. 

Title  to  deposits  and  nature  of  relation 
created. 

125.  Where  money  is  deposited  in  a 
bank,  on  an  open  account,  subject  to  cheek 
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of  the  depwltor,  and  not  recelTed  as  a 

special  deposit,  the  bank  E^rreelng  to  pay 
interest  on  the  money,  the  transaction,  al- 
though called  a  "deposit,"  Is  In  substance 
and  legal  effect  a  loan.  (1878)  State  v. 
Keim.  8  Neb.  63;  (1894)  State,  ex  reh  Pint 
Xat.  Bank,  v.  Bartlev,  39  Neb.  363  (58  N. 
W.  172;  23  L.  R.  A.  67). 

126.  (1883.)  When  the  owner  of  money 
maVes  a  general  deposit  of  It  in  a  bank,  it 
ceases  to  be  hts  money,  and  Instantly  be- 
comes the  money  of  the  bank,  and  he 
becomes  the  creditor  of  the  bank  to  that 
amount.  Seward  County  v.  Cattle,  14  Neb. 
144  (15  N.  W.  337). 

127.  (1894.)  The  depositing  in  banks  of 
public  funds,  under  the  provisions  tof  the 
depository  law.  constitutes  a  loan  and  in- 
vestment of  the  moneys  so  deposited.  State, 
ex  rel  Fir$t  Nat.  Bank,  v.  Bartley,  39  Neb. 
353  (58  N.  W.  172;  23  L.  R.  A.  67). 

128.  (1894.)  One  may  involuntarily  be- 
come the  creditor  of  another,  but  from  the 
very  nature  of  things  the  relation  of  banker 
and  depositor  can  be  created  only  by  con- 
sent of  both  parties.  State  v.  State  Bank  of 
Wahoo.  42  Neb.  896  (61  N.  W.  252). 

129.  (1896.)  The  law  presumes  that  the 
relation  existing  between  a  bank  and  its 
customer  Is  that  of  ordinary  debtor  and 
creditor.  HiOioU  v.  State,  46  Nab.  716  (66 
N.  W.  774). 

130.  (1896.)  Whether  a  deposit  made 
tn  a  bank  by  its  customers  is  a  general  or 
special  ono,  is  a  questton  of  fact  to  be  de- 
termined from  the  intention  of  the  parties; 
bnt  in  the  absence  of  evidence  the  law 
presumes  such  a  deposit  a  general  one. 
A'icAote  V.  State,  46  Neb.  715  (65  N.  W.  774). 

131.  (1897.)  Evidence  examined  and 
Aeld  to  show  that  a  bill  of  exchange,  drawn 
to  the  order  of  a  bank  by  Its  customer,  the 
amount  of  which  was  placed  to  the  custom- 
er's credit,  became  the  property  of  the  bank, 
Md  was  not  entrusted  to  it  merely  for  col- 
lection. Bigffint  V.  Haj/den,  S3  Neb.  61  (73 
N.  W.  280). 

132.  (1902.)  Deposits  In  a  bank  create 
between  It  and  the  depositor  the  relation 
of  debtor  and  creditor;  and  as  long  as  this 
relation  exists  the  bank  Is  in  duty  bound 
to  honor  the  checks  of  the  depositor,  and 
it  cannot  refuse  to  do  so  on  the  ground 
that  the  money  deposited  belongs  to  some 
other  person,  or  that  the  title  of  the  de- 
positor to  it  is  defective.  Kehawka  Bank  v. 
JngertoK  2  Unof.  617  (89  N.  W.  618). 


 Trust  funds. 

Mingling  trust  funds  with  personal  funds 
of  trustee,  see  Trusts,  fiS  164-167;  172-175. 

133.  (1896.)  F.,  a  commission  merchant, 
deposited  in  bank  money  realized  from  the 
sale  of  live  stock  consigned  to  him  by  C, 
his  account  with  the  bank  being  at  the  time 
largely  overdrawn.  Held,  Regardless  of  the 
question  of  notice,  that  the  bank  is  account- 
table  to  C,  and  that  It  cannot  apply  the 
money  so  deposited  in  satisfaction  of  F.'s 
Indebtedness.  Cody  v.  South  Omaha  Nat. 
Bank,  46  Neb.  766  (66  N.  W.  906). 

134.  (1896.)  Trust  funds  do  not  lose 
their  character  as  such  by  being  deposited 
in  bank  by  the  trustee  to  his  own  account. 
Cady  V.  South  Omaha  Nat.  Bank,  49  Neb. 
125  (68  N.  W.  3S8). 

135.  (1897.)  A  school  district  treasurer, 
by  a  general  deposit  of  funds  held  by  vir- 
tue of  his  office,  cannot  create  between  the 
district  and  his  banker  the  relation  of 
debtor  and  creditor.  State  v.  Midland  State 
Bank,  62  Neb.  1  (71  N.  W.  1011;  66  Am.  St 
Rep.  484). 

136.  (1903.)  In  case  a  person  charge- 
able as  constructive  trustee,  deposits  the 
money  in  a  bank,  the  bank  on  receiving  no- 
tice of  the  claims  of  the  owner,  becomes  a 
trustee  also,  and  may  be  held  as  such. 
Penny  v.  Bryant,  70  Neb.  127  (96  N.  W. 
1033). 

Application  of  deposits  to  debts  due  bank. 

137.  (1891.)  A  banker  has  no  right  to 
use  the  money  of  a  depositor  to  discharge 
a  note  not  payable  at  the  bank  where  the 
deposit  is  made,  witbont  instructions  from 
the  customer  to  do  so.  Commercial  State 
Bank  v.  Rowland,  31  Neb.  483  (48  N.  W. 
149). 

138.  (1896.)  Where  a  customer  of  a 
bank,  who  has  overdrawn  and  thus  stands 
Indebted  In  open  account  to  the  bank, 
makes  a  general  deposit  therein,  the  pre- 
sumption of  law  is  that  such  deposit  was 
made  and  received  toward  the  payment  of 
such  overdraft.  NichoU  v.  State,  46  Neb. 
716  (66  N.  W.  774). 

139.  (1898.)  As  against  the  holder  of  a 
check  against  an  account  of  a  depositor  the 
bank  of  deposit  may  not  apply  the  amount 
of  the  account  to  the  payment  of  the  in- 
debtedness of  the  depositor  to  the  bank 
which  is  not  yet  due,  although  the  depositor 
may  be  insolvent.  Columbia  Nat.  Bank  v. 
Oerman  Nat.  Bank,  66  Neb.  803  (77  N.  W. 
346). 
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140.  (1902.)  A  bank  that  appropriates 
a  deposit  made  by  a  customs  to  reduce 
his  Indebtedness  due  the  bank,  knowing  the 
deposit,  or  a  part  thereof,  to  be  a  trust  fund. 
Is  liable  to  the  true  owner  for  a  conversion 
of  his  money,  and  an  action  at  law  to  re- 
cover the  amount  can  be  maintained.  OiohB 
Savings  Bank  v.  Nat.  Bank  of  Commerce,  64 
Neb.  413  (89  N.  W.  1030). 

141.  (1902.)  If  a  deposit  In  a  bank,  or 
any  part  thereof.  Is  a  trust  fund,  and  the 
bank  has  notice  thereof,  it  will  be  liable 
to  the  true  owner  for  any  conversion  to 
llQuidate  a  debt  of  the  trustee.  Olobe  Bav-. 
ingg  Bank  v.  Nat.  Bank  of  Commerce,  64 
Neb.  413  (89  N.  W.  1030). 

142.  (1904.)  Where  a  note  due  to  a 
bank  does  not  mature  until  after  the  death 
of  the  maker,  the  bank  cannot  set  off  such 
debt  against  a  deposit  by  such  maker  in 
the  bank.  Sharp  v.  Citieent  Bank  of  Stanr 
ton.  70  Neb.  758  (98  N.  W.  50). 

Priorities  on  InsolTency  of  bank. 
Rights  of  depositors  in  insolvent  bank. 

see  post.  U  162-15S. 

143.  (1894.)  To  make  one  a  deiK>sitor 
of  a  bank,  and  in  case  of  its  insolvency  to 
limit  such  person's  right  against  the  assets 
thereof  to  those  of  an  ordinary  creditor,  it 
must  appear  that  such  person  became  a  de- 
positor of  such  bank  voluntarily.  State  v. 
Stale  Bank  of  Wahoo,  42  Neb.  896  (  61  N.  W. 
252). 

144.  (1899.)    The  owner  of  a  sum  of 

money  on  a  general  deposit  In  a  bank  at 
the  time  of  its  failure  Is  not  entitled  to  a 
preferred  claim  against  the  assets  In  the 
hands  of  Its  receiver.  Schnelling  v.  State, 
57  Neb.  562  (78  N.  W.  279). 

145.  (1906.)  Where  a  customer  enters 
a  bank  for  the  purpose  of  doing  business 
with  the  bank  and  talks  with  the  president 
of  such  bank  and  during  such  conversation 
nothing  is  said  to  indicate  the  transaction 
contemplated  was  intended  as  an  individual 
transaction  with  such  officer,  the  bank  Is 
bound  by  the  acts  of  such  officer.  'Heim  v. 
First  }fat.  Bank  of  Bumboldt,  76  Neb.  831 
(107  N.  W.  1019). 

146.  (1906.)  Where  a  party  went  Into  a 
bank  to  make  a  time  deposit  and  asked  the 
president  of  the  bank  what  Interest  would 
be  paid,  to  which  he  replied  four  per  cent 
would  be  paid,  and  Instead  of  a  certificate 
of  deposit  the  president  gave  his  personal 
note  signed  in  bis  individual  capacity,  the 


bank  Is  liable  to  such  person  as  a  depositor 
for  money  received.  Heim  v.  First  Nat. 
Bank  of  Humboldt,  76  Neb.  831  (107  N.  W. 
1019). 

 Trust  funds. 

147.  (1894.)  Where  a  purchaser  of  land 
gets  a  bank  cashier  to  proi^ure  a  loan  of 
12,000  on  the  land  to  complete  the  purchase 
price,  and  such  banker  holds  the  drafts, 
sent  him  by  the  person  making  the  loan,  on 
the  pretense  that  the  title  to  the  land  is 
defective,  and  sends  the  purchaser  a  cenlfi- 
cate  of  deposit  for  the  amount  he  holds, 
the  relation  aa  to  such  sum  Is  not  of  cred- 
itor and  debtor  but  of  trustee  and  te»fuioiie 
trust,  and  the  purchaser  may  recover  from 
the  bank  after  ita  Insolvency.  State  v. 
State  Bank  of  Wahoo,  42  Neb.  896  (61  N. 
W.  252).  roverruled.  54  Neb.  725;  64  Neb. 
822.] 

148.  (1896.)  Where  funds  come  into  a 
bank  which  is  nothing  more  than  a  trust 
to  be  deMvered  to  the  party  entitled,  the 
receiver  of  the  bank  Is  merely  aubstltuted 
as  trustee,  and  its  funds  In  his  hands 
should  be  devoted  to  discharging  such  trust 
before  distribution  thereof  Is  made  to  the 
general  creditors  of  the  bank.  Capital  Nat. 
Bank  v.  Coldwater  Nat.  Bank,  49  Neb.  786 
(69  N.  W.  115;  59  Am.  St  Rep.  572). 
[Overruled.  City  of  Lincoln  v.  Morrison, 
64  Neb.  822.] 

149.  (1896.)  A  fund  which  comes  into 
the  possession  of  a  bank  with  respect  to 
which  the  bank  has  but  a  single  duty  to 
perform,  and  that  is  to  deliver  it  to  the 
party  thereto  entitled,  is  a  trust  fund  and 
Is  therefore  Incapable  of  being  commingled 
with  the  general  assets  of  such  bank  subse- 
quently transferred  to  Its  receiver.  CapUal 
Nat.  Bank  v.  Coldwater  Nat.  Bank,  49  Neb. 
786  (69  N.  W.  115;  59  Am.  St  Rep.  572). 
[Overruled.  Citjf  of  Lincoln  v.  Uorriton, 
64  Neb.  822.] 

160.  (1897.)  A  banker  receiving  on  de- 
posit from  a  school  district  treasurer,  funds 
known  to  be  held  by  the  latter  In  bis  offi- 
cial capacity,  becomes  a  trustee  for  the  dis- 
trict, and  it,  upon  insolvency  of  the  banker, 
may  recover  such  funds  as  a  preferred 
claim  against  his  estate.  State  v.  MidUtnd 
State  Bank.  52  Neb.  1  (71  N.  W.  1011:  66 
Am.  St.  Rep.  484).  [Overruled.  54  Neb. 
725;  64  Neb.  822.] 

151.  (1898.)  Where  one  In  accordance 
with  a  long  course  of  business  deposits  in 
his  own  name  as  agent  moneys  of  his  prln- 
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clpal,  with  the  latter's  conssnt.  In  a  bank 
which  becomes  InsolTent.  the  moneys  will 
not  be  declared  a  trust  fund  In  favor  of  the 
principal  and  established  aa  a  preferred 
claim.  State  v.  Thomas,  63  Neh.  464  (73 
N.  W.  922). 

 Deposit  made  after  Insolvency. 

152.  (1892.)  The  fact  that  a  bank  1b 
Insolvent  wttbln  the  knowledge  of  its  offl< 

cere,  and  receives  the  money  of  a  depositor 
under  cl  rcn  mst ances  which  am  ou  n  t  to  a 
fraud  upon  him,  is  not  of  itself  sufficient 
to  entitle  the  latter  to  preference  from  the 
funds  of  the  bank  in  the  hands  of  an  as- 
signee. He  may  follow  his  money  while 
be  can  trace  an4  distinguish  It  or  the 
proceeds  thereof,  hut  not  after  It  has  passed 
Into  the  hands  of  the  assignee,  mingled 
wfth  the  other  funds  of  the  bank.  Wilson 
V.  Cobum,  35  Neb.  530  (53  N.  W.  466). 

153.  (1897.)  Where  a  bank  remains 
open  and  holds  Itself  out  as  ready  to  trans- 
act business,  this  Is  an  Implied  representi- 
tlon  of  solvency,  and  for  its  officers  to 
then  receive  a  deposit,  knowing  11  to  be 
hopelessly  Iiuolvent,  is  a  fraud,  and  the 
depositor  may  rescind  the  contract  of  de- 
posit and  recover  back  the  thing  deposited, 
while  it  or  Its  proceeds  may  be  dis- 
tinguished in  specie,  and  before  they  have 
become  commingled  with  the  general  assets 
of  the  bank.  Higging  v.  Hayden.  S3  Neb. 
61  (73  N.  W.  280). 

154.  (1897.)  Certain  stipulations  in  the 
record  held  to  justify  a  finding  that  the 
proceeds  of  the  deposit  In  question,  made  at 
a  time  when  the  bank  was  Insolvent,  had 
been  preserved  separate,  and  not  com- 
mingled with  the  general  assets.  Biggins 
V.  Hajtden.  53  Neb.  61  (73  N.  W.  280). 

156.  (1897.)  A  petition  seeking  to 
charge  a  trust  on  property  in  the  hands  of 
the  receiver  of  an  Insolvent  bank  may  al- 
lege that  the  bank  obtained  the  property 
as  bailee,  and  at  the  same  time  charge  that 
it  was  obtained  by  fraudulent  concealment 
of  insolvency,  and  relief  may  be  granted 
on  the  latter  ground,  though  the  former  be 
not  proved.  Biggins  v.  Eayden,  63  Neb. 
61  (73  N.  W.  280). 

Interest  on  deposits. 

156.  (1883.)  One  .C,  a  depositor,  pur- 
chased sight  drafts  at  a  bank  to  pay  for 
cattle  that  he  expected  to  purchase  in 
Colorado.  At  the  same  time  he  made  a 
parol  agreement  with  the  bank  that  if  he 
Ud  not  purchase  cattle  he  might  return 


the  drafts  to  the  bank  and  receive  credit  for 
the  amount  thereof  with  Interest.  Beld. 
That  the  parol  agreement  was  valid,  and 
did  not  contradict  the  written  i^reement, 
as  it  merely  showed  the  purpose  for  which 
the  drafts  were  procured  and  delivered. 
CoUingwood  v.  Merchants  Bank,  15  Neb. 
118  (17  N.  W.  359). 

157.  (1893.)  Where  a  certificate  of  de- 
posit contained  no  agreement  as  to  Interest, 
that  Interest  is  to  be  computed  at  the  rate 
of  seven  per  cent  from  the  time  payment 
of  the  certificate  was  demanded  of  the  de- 
fendant, and  In  case  no  such  demand  has 
been  made,  then  from  the  date  of  the  com- 
mencement of  the  action.  Morse  v.  Rice, 
36  Neb.  212  (54  N.  W.  308). 

Acceptance  of  check  or  agreemeBt  to  ac- 
cept. 

158.  (1891.)  A  verbal  acceptance  of  a 
check  by  the  drawee  Is  valid  and  binding  as 
if  the  acceptance  was  in  writing.  Farmers 
<£  Merchants  Bank  v.  Dunbier,  32  Neb  487 
(49  N.  W.  376). 

159.  (1891.)  The  delivery  of  property 
for  which  a  check  was  given  in  payment, 
is  a  sufficient  consideration  for  acceptance 
of  the  check  by  the  drawee.  Farmers 
Merchants  Bank  v.  Dunbier,  32  Neb.  487 
(49  N.  W.  376). 

160.  (1891.)  Evidence  held  sufficient  to 
establish  oral  acceptance  of  check  by 
drawee.  Farmers  <£  Merchants  Bank  v. 
DunMer,  32  Neb.  487  (49  N.  W.  376). 

161.  (1903.)  It  is  no  objection  to  an 
agreement  by  a  bank  to  honor  checks  for  a 
carload  of  horses,  the  drawee  to  be  secured 
by  a  draft  and  bill  of  lading  on  their  ship- 
ment, that  the  drawers  were  already  In- 
debted to  the  bank  on  other  transactions, 
and  hence  constituted  an  agreement  to  al- 
low an  overdraft.  Falls  City  State  Bank 
V.  Wehrli,  68  Neb.  76  (93  N.  W.  994). 

Payment  of  cheek  drawn  or  indorsed  by 

unauthorized  person. 

162.  (1898.)  Where  a  local  agent  pre- 
sented an  application  to  a  loan  commny 
tor  a  loan  upon  real  estate,  the  proper  ap- 
plication and  abstract  having  lieen  for- 
warded and  a  check  sent  to  be  delivered  to 
the  applicant,  and  It  is  shown  that  the  ap- 
plicant was  a  fictitious  person,  an  in- 
dorsement of  the  check,  if  made  by  the 
agent,  was  a  forgery;  if  the  application  and 
abstract  were  made  by  a  third  person,  but 
not  the  person  In  whose  name  they  were 
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drawn,  such  'indorsement  was  genuine. 
First  Nat.  Bank  of  Hastings  v.  Farmers  d 
Merchants  Bank,  56  Neb.  149  (76  N.  W. 
430). 

163.  (1898.)  Where  an  agent  of  a  loan 
company  forges  an  application  for  a  loan 
from  his  principal  an-d,  also,  the  abstracts 
of  title  to  fictitious  lands  and  a  check  is 
sent  to  him  to  lie  turned  over  to  the  ap- 
plicant, and  the  agent  forges  the  indorse- 
ment of  such  applicant  to  the  check,  In  an 
action  by  the  payee  bank  against  a  for- 
^rarding  indorser  bank,  the  evidence  held 
not  to  si:stain  a-  finding  that  the  indorse- 
ment was  genuine.  First  Nat.  Bank  of 
Hastings  v.  Farmers  rf  Merchants  Bank,  56 
Neb.  149  (76  N.  W.  430). 

164.  (1901.)  Where  A  on  receipt  of 
release,  made  at  A's  request,  of  all  claim 
against  an  estate,  and  purporting  to  have 
been  made  b^  B,  procures  a  draft  to  bis 
own  order,  indorses  It  to  B's  order  and 
sends  It  by  mall  to  the  address  given  him 
as  B's.  and  It  is  there  received  by  the  per- 
son executing  the  release  and  Indorsed  in 
B's  name,  A  has  no  right  of  action  against 
a  bank  which  pays  the  draft  to  the  bolder, 
supposing  him  to  be  B,  though  he  is  in  fact 
an  impostor.  Hoffman  v.  American  Ex- 
change Nat.  Bank,  2  Unof.  217  (96  N.  W. 
112). 

165.  (1902.)  A  depositor,  who  claims 
that  a  bank  has  paid  out  hia  money  to  a 

person  not  entitled  to  receive  It,  has  an 
election  to  sue  the  bank  or  the  person  who 
received  the  money;  but  can  not  proceed 
against  each,  unless  in  case  of  conspiracy 
or  joint  wrong.  Jones  v.  First  Nat.  Bank 
of  Lincoln.  3  Unof.  73  (90  N.  W.  912). 

166.  (1903.)  In  an  action  by  a  bank 
against  a  principal  to  recover  the  amount 
paid  on  a  draft  drawn  liy  defendant's 
agent  after  the  termination  of  his  agency, 
it  can  recover  only  the  amount  paid  be- 
fore receiving  notice  of  the  agent's  want  of 
authority.  That  the  remainder  had  been 
previously  placed  to  the  agent's  credit  in 
the  bank.  Is  not  sutBcient.  Baeschlin  v. 
Chamberlain  Banking  House,  67  Neb.  196 
(93  N.  W.  412). 

167.  (1903.)  Where  a  former  agent, 
without  actual  authority,  and  with  nothing 
due  him,  has  drawn  on  his  former  princi- 
pal through  a  bank  instructed  by  the  prin- 
cipal to  pay  such  drafts,  it  is  the  bank's 
duty,  as  soon  as  It  learns  of  the  agent's 
lack  of  authority,  to  retain  any  proceeds  of 


the  draft  which  have  not  been  paid  out. 
Baeschtin  v.  Chamberlain  BanMng  fl^out^ 
67  Neb.  196  (93  N.  W.  412). 

Payment  of  forged  checks. 

168.  (1888.)  A  stranger  presented  to  the 
bank  of  O.  a  check  purporting  to  be  drawn 
by  one  C.  on  the  bank  of  A.  for  |385.  The 
cashier  of  the  bank  of  O.,  with  which  C. 
also  had  an  account,  compared  the  signature 
of  the  purported  drawer  with  bis  genuine 
signature  In  a  book  kept  by  such  cashier, 
and  paid  the  check  without  requiring  proof 
as  to  the  identity  of  the  person  presenting 
the  same  or  making  inquiries  in  regard  to 
him.  The  check  was  sent  to  a  bank  in 
Lincoln,  and  there  credited  to  the  bank  at 
O.,  and .  by  the  Lincoln  bank  sent  to  the 
bank  at  A.,  on  which  it  was  drawn,  and  was 
paid  by  such  bank.  Several  days  afte^ 
wards  it  was  discovered  that  the  check  was 
a  forgery,  and  notice  was  thereupon  given 
to  the  bank  at  Lincoln  and  also  at  O.  Held, 
That  the  bank  at  O.  was  liable  for  the 
amount  received  by  it  on  the  check.  First 
Nat.  Bank  of  Orleans  v.  State  Bank  of 
Alma.  22  Neb.  769  (36  N.  W.  289;  3  Am. 
St.  Rep.  294). 

169.  (1889.)  A  check  drawn  by  I.  W. 
P.,  paymaster,  on  J.  G.  T.,  assistant  treas- 
urer B.  &  M.  R.  R.  Co.  in  Neb.,  to  the  or- 
der of  F.  L.  D.,  was  presented  to  the  NaL 
Bk.  of  H  by  L.  with  a  forged  indorsement 
of  the  name  of  F.  L.  D.  thereon,  and  the 
money  received  by  L.  from  the  bank,  which 
having  accounted  to  F.  L.  D.  for  the 
amount  of  the  cheik,  sued  L.  therefor.  Held, 
That  L.  was  liable.  Levy  v.  First  Nat.  Bank, 
27  Neb.  557  (43  N.  W.  364). 

Certificates  at  deposit 

Liability  on  certificate  Issued  by  offlcw 
In  his  own  name,  see  ante,  §§  119,  120. 

Limitation  of  action  on  certificate  of  de- 
posit, see  post,  SI  201,  201a. 

170.  (1893.)  Where  eertlflcatea  of  de- 
posit in  an  Insolvent  bank  are  prima  fade 
the  obligation  of  the  bank,  the  burden  Is  on 
the  receiver  to  show  that  they  were  issued 
without  authority.  State  v.  Farmers  rf 
Drovers  Bank,  36  Neb.  675  (54  N.  W.  974). 

171.  (1893.)  Evidence  held  sufficient  to 
sustain  finding  of  referee  that  certificates 
of  deposit  issued  to  claimant  by  insolvent 
bank  in  exchange  for  notes  and  mortgages, 
were  the  obligation  of  the  bank  and  not  the 
personal  obligation  of  its  president.  State 
V.  Farmers  A  Drovers  Bank,  36  Neb.  676 
(64  N.  W.  974). 
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172.  (1902.)  When  a  bank,  without  con- 
sideration, IsBued  certtflcates  of  deposit  to 
its  stockholdere,  and  afterwards  went  Into 
the  hands  of  a  receiver,  the  latter  can 
maintain  an  action  to  recover  payments 
payments  made  upon  such  certificates  of  de- 
posit within  four  years  of  the  time  of  com- 
mencing such  action.  State  v.  Bank  of 
OgaltUUi,  65  Neb.  20  (90  N.  W.  961;  91  N. 
W.  497). 

 Transfer. 

Set-off  by  pnrchMer  of  certificate  of  de- 
posit against  debt  due  Insolvent  bank,  see 

ante,  i  84. 

173.  (1892.)  A  certificate  of  deposit  In 
the  usual  form  issued  by  a  bank  and  made 
payable  to  order  or  bearer.  Is  negotiable. 
Fint  3/o(.  Bank  v.  Becurity  Nat.  Bank,  34 
Neb.  71  (51  N.  W.  805;  33  Am.  St  Rep. 
618;  16  U  R.  A.  386n). 

174.  (1892.)  A  bona  fide  purchaser  of  a 
Dutiable  certificate  of  deposit  for  value, 
before  maturity,  without  notice  of  equities, 
is  protected  to  the  same  extent  as  an  In- 
nocent holder  of  other  negotiable  paper. 
But  If  auch  cerUficate  ia  transferred  when 
overdue,  the  purchaser  takes  it  subject  to 
all  defenses  which  could  have  been  made 
bad  It  remained  in  the  hands  of  the  payee. 
First  Nat.  Bank  v.  Security  Nat.  Bank,  34 
Neb.  71  (51  N.  W.  305;  33  Am.  St.  Rep. 
C18;  15  L.  R.  A.  386n). 

175.  (1898.)  The  Indorsement  of  a  cer- 
tificate of  deposit  by  the  payee  before  due, 
"without  recourse."  is  not  of  Itself  sufficient 
to  charge  the  purchaser  with  notice  of  de- 
fenses of  the  maker.  First  Nat.  Bank  v. 
Security  Nat.  Bank,  34  Neb.  71  (51  N.  W. 
305;  33  Am.  SL  Rep.  618;  15  L.  R.  A. 
386n). 

176.  (1894.)  A  certificate  of  deposit  as 
follows:  "This  certifies  that  A.  B.  has  de- 
posited In  this  bank  »3,000,  payable  to 
order  of  self.  In  current  funds,  on  return 
or  this  certificate  properly  indoraed.  This 
deposit  not  subject  to  chock.  With  interest 
at  six  per  cent  If  left  six  months:  no  In- 
terest after  alx  monts,"  is  overdue  so  as  to 
charge  purchasers  with  notice  of  equities 
after  the  expiration  of  alx  months,  and  not 
until  Jtheu.  KirktpooA  v.  Fir»t  Nat.  Bank  of 
Haatingi,  40  Neb.  484  (58  N.  W.  1016;  42 
Am.  St.  Rep.  683;  24  L.  R.  A.  444). 

177.  (1894.)  A  certificate  of  deposit  In 
the  usual  form,  issued  by  a  bank  and  made 
parable  to  order  or  bearer,  is  negotiable, 
and  a  bona  fide  purchaser  thereof  for  value 


before  maturity,  without  notice  of  equities, 
is  protected  to  the  same  extent  as  an  In- 
nocent bolder  of  other  negotiable  paper. 
Kirwooel  v.  Firat  Nat.  Bank  of  Hastings,  40 
Neb.  484  (68  N.  W.  1016;  42  Am.  St.  Rep. 
683;  24  L.  R.  A.  444). 

178.  (1894.)  The  negotiability  of  a  cer- 
tificate of  deposit  is  destroyed  neither  by 
a  stipulation  that  it  is  payable  on  return 
of 'the  certificate  properly  indorsed,  nor  by 
a  provision  that  it  Is  payable  in  current 
funds,  nor  by  a  provision  that  it  shall  bear 
interest  if  left  six  months,  but  no  interest 
after  six  months.  Kirkwood  v.  Firat  Nat. 
Bank  of  Hastings,  40  Neb.  484  (58  N.  W. 
1016;  42  Am.  St  Rep.  683;  24  L.  R.  A.  444). 

179.  (1898.)  A  certificate  of  deposit  in- 
dorsed by  the  payee,  "Pay  to  the  order  of 
R.  C.  O.,  Cash,  for  account"  of  the  Indorser, 
is  a  restrictive  Indorsement,  vests  no  gen- 
eral property  to  the  paper  in  the  indorsee, 
but  merely  constitutes  him  an  agent  for 
the  purpose  of  collecting;  and  parol  evi- 
dence la  not  admissible  to  establish  that  the 
transfer  of  title  was  absolute.  United  States 
Nat.  Bank  v.  Geer,  55  Neb.  462  (75  N.  W. 
1088;  70  Am.  St  Rep.  390;  41  L.  R.  A. 
444). 

180.  (1899. )  A  certificate  of  deposit 
against  a  solvent  bank  invests  the  trans- 
feree with  dominion  over  the  deposit;  and 
the  transfer  is  tantamount  to  a  manual  de- 
livery. Paxton  V.  State,  59  Neb.  460  (81 
N.  W.  388;  80  Am.  St  Rep.  689). 

Effect  of  a  check  as  transfer  of  fund. 

181.  (1890.)  A  check  drawn  on  funds  in 
a  bank  is  an  appropriation  of  the  amount 
of  the  check  in  favor  of  the  holder  thereof, 
in  effect  an  assignment  of  the  amount  of 
the  check.  Fonner  v.  Smith,  81  Neb.  107 
(47  N.  W.  632;  28  Am.  St  Rep.  610;  11  L. 
R.  A.  528). 

182.  (1890.)  There  is  an  Implied  prom- 
ise on  the  part  of  a  bank  when  receiving 
deposits  to  pay  them  out  on  the  checks  of 
the  depositor  to  any  person  in  whose  favor 
he  may  draw  the  same,  and  the  check- 
holder  Is  thus  subrogated  to  the  rights  of 
the  depositor  In  so  much  of  the  deposits  as 
the  check  may  call  for  which  cannot,  after 
notice  to  the  bank,  be  withdrawn  by  the 
drawer.  Fonner  v.  Smith,  31  Neb.  107  (47 
N.  W.  632;  28  Am.  St  Rep.  510;  11  L.  R. 
A.  528). 

183.  (1898.)  A  check  upon  a  bank  by  a 
depositor  operates  a  transfer  of  the  amount 
to  the  payee  if  on  deposit  at  the  time  of 
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presentation.  Columbia  Nat.  Bank  v.  Oer- 
man  Xat.  Bank,  56  Nob.  803  (77  N.  W.  346). 

184.  (1899.)  A  bank  will  not  be  obli- 
gated to  par  a  check  In  a  sum  greater  than 
the  amount  to  the  credit  of  the  drawer  in 
bis  account  with  the  bank;  nor  does  the 
check  operate  a  transfer  pro  tanto.  Hen- 
Person  it  Co.  v.  United  States  Nat.  Bank,  59 
Neb.  280  (80  N.  W.  898). 

186.  ( 1900. )  A  check  drawn  upon  a 
particular  fund  Is  an  appropriation  of  so 
much  of  the  fund  as  may  be  necessary  to 
pay  the  check.  Nebraska  Moline  Plow  Go. 
V.  Fuehring,  60  Neb.  316  (83  N.  W.  69). 

186.  (1900.)  A  check  directed  against  a 
fund  to  be  afterwards  created,  by  depositing 
money  In  a  bank,  does  not  vest  In  the  payee 
any  right  to.  or  control  over,  such  money 
until  It  has  been  so  deposited.  Nebraaka 
Moline  PloiD  Co.  v.  Fuehrinff,  60  Neb.  316 
(83  N.  69). 

Faymant  of  checks. 

Rights  and  liabilities  on  checks  as  be- 
tween drawer  and  payee,  see  BiUa  and 

Notes. 

187.  (1876.)  The  United  States,  being 
indebted  to  the  state  of  Nebraska,  drew  two 
drafts  upon  its  treasury  In  fovor  of  "Wit- 
Ham  H.  James,  acting  governor,  or  order" 
and  said  James  Indorsed  the  drafts  to  Mc- 
Cann.  the  president  of  the  Nebraska  City 
National  Bank,  who  Indorsed  the  same  and 
the  bank  received  the  proceeds  therefrom. 
A  portion  of  the  funds  was  paid  to  an  agent 
of  James,  who  collected  the  debt  from  the 
federal  government,  and  a  large  part  was 
given  to  James,  some  to  McCann  and  others, 
but  none  went  to  the  state  treasury,  where- 
on, in  an  action  against  James,  McCann 
and  Uie  bank.  It  was  JieM  that  the  drafts 
were  the  property  of  the  state  and  could 
not  be  transferred  by  James  except  to  the 
state  treasurer  and  that  the  face  of  the 
drafts  were  sufficient  to  put  a  purchaser 
on  inquiry  as  to  their  real  owner.  McCann 
V.  State,  4  Neb.  324. 

188.  (1876.)  Where  the  president  of  a 
bank  accepts  for  deposit  a  draft  drawn  on 
the  United  States  government  and  payable 
to  "William  H.  James,  acting  governor,  or  or- 
der" he  has  sufficient  notice  to  put  him  on 
Inquiry  as  to  the  real  owner  thereof,  and 
such  notice  to  such  president  is  notice  to 
the  bank,  and  the  latter  ts  liable  for  full 
amount  of  such  drafts  where  the  proceeds 
have  been  paid  to  and  wrongfully  appro- 


priated by  aueh  governor.  McCann  v.  State. 
4  Neb.  324. 

189.  (1902.)  Knowledge  by  the  Uok 
that  a  draft  has  been  drawn  on  the  de- 
positor and  is  outstanding  would  not  Jaatify 
a  refusal  by  the  bank  to  pay  out  the  money 
deposited  when  demanded  by  the  depositor; 
the  law  would  not  allow  the  bank  to  set 
up  a  jua  tertii  against  the  demand.  A'e- 
hawka  Bank  v.  Ingersoll,  2  Uuof.  617  (89 
N.  W.  618). 

—— Effect  of  paymmt. 

190.  (1897.)  Where  certain  officers  and 
stockholders  of  a  corporation  borrowed 
money  intended  by  them  to  be  deposited  in 
a  bank  and  therein  held  as  a  trust  fund  far 
the  creditors  of  the  said  corporation,  but 
such  intention  as  well  as  the  Insolvent  con- 
dition of  the  corporation  were  unknown  to 
the  bank  wherein  the  deposit  was  made,  the 
pasrment  In  good  faith  of  the  fund  upon  the 
check  of  an  officer  of  the  corporation  did 
not  render  the  bank  liable  as  a  trustee  to 
other  creditors  of  the  corporation,  or  to  Its 
receiver  on  their  behalf,  merely  because 
the  proceeds  of  said  check,  with  the  consent 
of  the  bank,  were  used  to  take  up  the  note 
on  the  faith  of  which  the  loan  had  orig- 
inally been  made  by  the  bank.  TV y man  v. 
Nat.  Bank  of  Commerce,  51  Neb.  636  (71  N, 
W.  277). 

191.  (1902.)  Prosecution  to  final  Judg- 
ment of  a  suit  against  the  person  to  whom 
money  on  deposit  was  paid  by  a  bank  Is  an 

election  to  treat  the  pajrment  by  the  bank 
as  proper  and  authorized,  and  will  bar  a 
subsequent  suit  against  the  bank  for  the 
amount  of  the  deposit  Jones  v.  First  Nat 
Bank  of  Lincoln,  8  Unof.  73  (90  N.  W. 
912). 

 Liability  of  bank  to  payee  or  holder. 

192.  (1890.)    A  check  drawn  on  funds  in 

a  bank  is  an  appropriation  of  the  amouut 
of  the  check  In  favor  of  the  holder  thereof 
— in  effect  an  assignment  of  the  amount  of 
the  check;  and  the  holder,  upon  refuul  of 
the  bank  to  pay  the  same,  where  such  funds 
have  not  been  drawn  out  before  Its  presen- 
tation, may  bring  an  action  thereon  In  his 
own  name.  Fanner  v.  Smith.  31  Neb.  107 
(47  N.  W.  632;  28  Am.  St  Rep.  510;  11  L. 
R.  A.  528). 

193.  (1S98.)  The  payee  or  bolder  of  a 
check,  the  drawer  of  which  had  funds  on 
deposit  with  the  drawer  at  the  time  of  Its 
nresentation,  may,  on  refusal  of  payment 
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maintain  a  suit  on,  the  Instrument  for  the 
recovery  of  Its  stated  sum.  Columbia  Nat. 
Bonk  V.  German  Nat.  BatOc,  66  Neb.  803 
(77  N.  W.  346). 

194.  (1903.)  The  payee  of  a  check  has 
a  right  of  action  against  the  drawee  11  the 
latter  has  funds  to  meet  It  when  it  Is  pre- 
seoted.  Falls  City  State  Bank  V.  Wehrli,  68 
Neb.  75  (93  N.  W.  994). 

195.  ( 1906.  >  Where  the  only  reason 
given  by  a  hanii  for  Its  refusal  to  pay  a 
ct-ck,  is  that  the  maker  had  stopped  pay- 
ment thereon,  it  is  estopped  to  urge  In  de- 
fense ot  a  suit  on  such  check  that  the 
maker  had  no  funds  on  deposit  In  the  bank. 
Fint  State  BanJe  of  Overton  v.  Stephens 
Bros..  74  Neb.  616  (105  N.  W.  43). 

196.  (1906.)  Where  the  holder  of  a 
bank  draft  neither  demands  payment  of  the 
bank  on  which  It  Is  drawn  nor  Ukes  any 
other  step  to  secure  payment  within  five 
years  from  the  time  It  came  Into  his  pos- 
session, bis  right  of  action  against  the  bank 
Issuing  the  draft  because  of  the  failure  of 
the  bank  on  which  It  was  drawn  to  pay 
the  same  when  It  was  presented  is  barred 
by  the  statute  of  HmltaUons.  Wrigley  v. 
Farwert  &  Merchants  State  Bank,  76  Neb. 
8S2  (1«8N.  W.  132) 

 Liability  of  bank  to  draw«r  for  re- 
fusal to  pay. 

197.  (1894.)  The  damages  recoverable 
for  the  refusal  of  a  bank  to  pay  a  check, 
drawn  upon  it  by  one  who  has  funds  with 
the  bank  wherewith  to  make  such  payment, 
should  not  exceed  such  amount  as  reason- 
ably and  fialrly  in  the  natural  course  of 
things  would  resnlt  from  such  refusal.  Bank 
of  Commerce  v.  Ooos,  39  Neb.  487  (58  N.  W. 
?4:  23  L.  R.  A.  190). 

198.  (1899.)  Proof  by  the  drawer  of  a 
check  Oiat  when  such  check  was  presented 
the  drawer  had  with  the  drawee  subject  to 
check  a  sufficient  deposit  wherewith  to  pay 
such  check,  and  that  subsequently  the 
drawer  was  compelled  to  pay  the  amount  of 
the  check  to  the  holder  thereof  because  the 
drawee  unwarrantedly  refused  payment 
thereof.  Is  sufficient  proof  to  sustain  ^  Judg- 
ment for  damages  to  the  amount  of  the 
payment  so  made  by  the  drawer  and  such 
other  damages  as  are  alleged  and  proved. 
First  Nat.  Bank  of  Greenwood  v.  Railsback 
Bros,  d  Spelts.  58  Neb.  248  (78  N.  W.  512). 
Actions  to  recover  deposits. 

Actions  to  establish  trust  In  deposit  made 
in  Insolvent  bank,  see  ante,  |§  152156. 


—  Defenses. 

199.  (1894.)  Where  a  partner  or  officer 
in  a  banking  corporation  Is  the  agent  of  an 
Individual,  and  as  such  colIe,ctB  rents  and, 
nnder  an  agreement  with  the  principal,  in- 
vests the  proceeds  at  usurious  rales,  keep- 
ing an  account  in  the  bank  in  which  he 
deposits  all  sums  realized,  the  bank  cannot 
set  up  usury  as  a  defense  to  an  action  by ' 
the  principal  against  It  to  recover  bis  de- 
posits. Porter  v.  Sherman  County  Banking 
Co.,  40  Neb.  274  (58  N.  W.  721). 

200.  (1894.)  Suit  was  brought  by  A 
against  a  bank,  alleging  that  B.  being  In- 
debfed  to  A,  had  paid  into  the  1>ank  the 
amount  of  the  indebtedness  to  the  use  of 
A.  The  bank  answered,  among  other  things, 
alleging  that  in  an  action  by  a  third  per- 
son against  the  bank,  B  and  others,  it  was 
determined  that  the  amount  due  A  had  been 
Included  In  a  mortgage  from  B  to  the  bank, 
and  that  the  Judgment  rendered  In  that  case 
against  B  In  favor  of  the  bank  did  not  in- 
clude A's  indebtedness.  Held,  Tliat  these 
averments  stated  no  defense.  German  Nat. 
Bank  of  Bastings  v.  Leonard.  40  Neb.  676 
(59  N.  W.  107). 

■  Limitations. 

201.  (1899.)  Where  an  action  on  certifi- 
cates of  deposit  against  a  bank  other  than 
the  maker,  is  based  on  allegations  that 
since  defendant  bad  become  possessed  of  the 
assets  of  the  maker,  it  became  liable  as  a 
matter  of  law,  for  the  debts  of  such  maker, 
an  amended  petition  seeking  relief  on  the 
ground  of  fraud  in  the  transaction  by  which 
defendant  became  possessed  of  such  assets, 
state  a  different  cause  of  action,  and  hence 
the  original  petition  did  not  stop  the  run- 
ning of  the  statute  of  limitations  as  against 
tte  amended  cause  of  action.  Bueraietta  v. 
Tecumseh  Nat.  Bank,  57  Neb.  504  (77  N.  W. 
1094). 

2010.  <ld04.)  The  statute  of  limitations 
does  not  t^gin  to  run  against  a  claim 
against  a  bank  on  a  certificate  ot  deposit 
payable  on  demand  until  a  demand  has 
been  made.  Sharp  v.  Citizens  Bank  of 
Stanton.  70  Neb.  758  (98  N.  W.  50). 

202.  (1902.)  As  between  a  bank  and 
one  of  its  depositors,  the  statute  of  limita- 
tions does  not  begin  to  run  in  favor  of  the 
bank  until  a  demand  has  been  made  for 
the  money  on  deposit.  Citizens  Bank  of 
Humphfev  V.  Fromholz,  64  Neb.  284  (89  N. 
W.  775). 

 Pleading. 

203.  (1896.)  In  an  action  against  a  bank 
for  money  deposited  by  the  plaintiff's  agent 
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to  hlB  own  account,  evidence  of  payment  by 
the  defendant  on  cbecks  BUbseguently  drawn 
by  such  agent,  fn  good  faltb,  relying  upon 
bis  apparent  title  to  said  fund,  is  Inadmia- 
sible  under  a  general  denial.  Sucb  fact  to 
be  available  as  a  defense  must  l>e  specially 
pleaded.  Gady  v.  Bouth  Omaha  Kat.  Bank. 
46  Neb.  756  (65  N.  W.  906). 

204.  (1896.)  In  an  action  against  a  bank 
for  deposits  made  by  plaintiff's  agent  in  bis 
own  name,  evidence  that  the  money  was 
paid  out  on  defendant's  cbecks  Is  inadmis- 
sible under  a  general  denial.  Cody  v.  South 
Omaha  Nat.  Bank,  49  Neb.  126  (68  N.  W. 
358). 

205.  (1896.)  A  petition  in  an  action 
against  a  newly  organized  bank  to  recover 
the  amount  of  deposits  made  in  the  old 
bank,  that  falls  to  show  that  the  new  corpo- 
ration assumed  the  obligations  and  liabil- 
ities of  the  old  company  does  not  state  a 
cause  of  action.  Austin  v.  Tecumaeh  Not. 
Bank,  49  Neb.  412  (68  N.  W.  628;  69  Am.  St 
Rep.  543;  35  L.  R.  A.  444). 

206.  (1901.)  In  an  action  on  a  certifi- 
cate of  deposit,  a  petition  which  alleges 
that  the  certificate  was  duly  Issued,  that 
plaintiff  Is  the  owner  of  It,  that  It  was  duly 
presented  and  payment  refused,  and  tbat 
defendant  claims  to  have  a  partial  defense, 
cannot  be  successfully  assailed  by  general 
demurrer.  Seven  Valleys  Bank  v.  Wise,  61 
Neb.  880  (86  N.  W.  923). 

207.  (1902.)  In  an  action  against  a  bank 
for  money  deposited  by  a  trustee  to  his  own 
account,  evidence  of  payment  by  the  bank 
on  checks  subsequently  drawn  by  such  trus- 
tee in  good  faith  relying  on  his  apparent 
title  to  said  fund  Is  Inadmissible  under 
general  denl^.  Such  fact,  to  be  available 
as  a  defense,  must  be  specially  pleaded. 
Union  Stock  Yards  Vat.  Bank  v.  Haskelt^  2 
Unof.  839  (90  N.  W.  233). 

—       Presumptions  and  burden  of  proof. 

208.  (1890.)  Where  there  Is  a  dispute 
between  a  bank  and  customer  as  to  whether 
the  latter  had  made  a  certain  deposit,  held, 
that  as  claim  of  creditor  would  make  the 
deposit  an  unusuiU  one,  it  was  incumbent 
upon  him  to  show  from  what  source  he  had 
received  the  particular  sum  in  dispute. 
State  Bank  v.  Smith,  29  Neb.  434  (45  N.  W. 
691). 

209.  (1906.)  Where  a  depositor  draws  a 
check  upon  a  general  deposit  in  a  bank  or 
order,  the  purpose  being,  as  the  depositor 
claims,  to  change  a  general  deposit  subject 


to  check  Into  a  time  deposit  in  the  same 
bank,  and  the  check  Is  returned  indorsed 
paid,  and  the  bank  seete  to  avoid  ll£d)i)lty 
by  a  plea  of  payment,  the  burden  of  proof 
Ib  upon  the  bank  to  show  that  the  amount 
of  the  check  was  paid  at  the  depositor's  re- 
quest to  a  third  party.  Patterson  v.  First 
Nat.  Bank  of  Humboldt,  73  Neb.  384  (102 
N.  W,  766). 

210.  (1905.)  Where  a  check  tor  |450  was 
drawn  by  a  depositor  In  a  bank  upon  her 
deposit,  payable  to  the  same  bank  or  order, 
its  endorsement  by  the  bank,  and  leturn  to 
the  drawer  as  paid,  is  prima  facie  evidence 
of  the  receipt  by  the  bank  of  the  amount 
evidenced  by  the  check.  It  Is  not  conclusive 
but  Is  open  to  explanation  or  denial.  Pat- 
terson V.  First  Nat.  Bank  of  Hum&oldt,  73 
Neb.  384  (102  N.  W.  765). 

211.  (1906.)  Where  a  depositor  claims 
that  a  check  for  $450,  payable  to  the  "Fttst 
National  Bank,"  was  given  by  her  to  the 
same  bank  for  the  purpose  of  changli^  her 
general  deposit  therein  into  a  time  deposit, 
and  the  only  controversy  Is  whether  or  not 
a  certain  "time  check,"  signed  by  the  presi- 
dent of  the  bank  by  his  Individual  name 
alone,  was  fraudulently  delivered  to  her  Id 
exchange  for  the  check  Instead  of  a  certifi- 
cate of  deposit,  or  whether  the  check  was 
paid,  the  money  loaned  by  her  to  the  bank 
president  Individually,  and  the  "time  check" 
given  by  him  as  evidence  of  his  own  debt, 
it  is  error  to  instruct  the  jury  tbat  before 
the .  plaintiff  can  recover  she  must  prove 
"not  only  that  the  $450  check  was  fraudu- 
lently procured  from  her,  but  tbat  the  time 
cl  ecks  given  her  were  fraudulent,"  since 
the  plaintiff  does  not  claim  there  was  fraud 
in  procuring  the  check.  Patterson  v.  Fint 
Kat.  Bank  of  HumioldS,  73  Neb.  384  (102 
N.  W.  766). 

Admissibility  of  eridence. 

212.  (1902.)  In  a  suit  against  a  bank, 
book  entries  made  by  its  officers  or  book- 
kcBper  In  the  regular  course  of  business, 
are  competent  evidence  as  admissions 
against  Interest.  Qlobe  Savings  Bank  v. 
Bank  of  Commerce.  64  Neb.  413  (89  N.  W. 
1030). 

213.  (1905.)  In  an  action  against  a 
bank  by  a  depositor  on  an  instrument  given 
the  latter  which  was  a  note  signed  by  the 
president  of  the  bank  in  his  individual  ra- 
pacity, it  being  claimed  that  the  depositor 
thought  and  understood  such  Instrument 
was  a  certificate  of  a  time  deposit,  and 
brings  the  action  on  that  theory,  evidence 
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tliat  five  years  before  another  depositor  was 
glrcD  a  note  similar  to  the  one  In  this  case 
and  on  noticing  that  it  was  not  a  certifi- 
cate of  deposit  the  cashier  of  the  bank  cor- 
tected  it  by  paying  the  same  on  demand  is 
intdmUsible  to  show  fraudulent  intent  as 
tnuuplrlng  at  too  distant  a  time.  Patter- 
ton  V.  Firtt  Nat.  Bank  of  Humboidt,  73  Neb. 
384  (102  N.  W.  765). 

■  Weight  and  anffleiettcy  of  eTidence. 

214.  (1891.)  In  a  dispute  between  a  de- 
positor and  a  bank  as  to  the  amount  plain- 

tift  bad  on  deposit,  with  defendant,  the  evi- 
dence held  to  sustain  the  verdict.  Conklin 
t.  anluim.  32  Neb.  646  (49  N.  W.  460). 

215.  (1897.)  In  an  action  by  the  s^ler 
of  cattle  against  a  bank,  the  evidence  held 
InsuiBcient  to  show  that  the  bank  was  liable 
as  trustee  for  the  proceeds  of  the  sale,  the 
funds  having  been  deposited  with  the  bank 
*7  the  commission  agents  who  made  the 
siie.  Pederaon  v.  Bouth  Omaha  Jfat.  Bank, 
62  Neb.  95  (71  N.  W.  973). 

216.  (1901.)  In  an  action  by  an  heir  to 
recover  the  amount  of  a  deposit  made  by 
the  deceased  In  defendant  hank,  evidence 
Bhowlog  the  defendant  received  the  money 
rrom  the  deceased  sustains  a  verdict  for 
pblntlfl,  as  against  a  contention  that  the 
time  was  transferred  to  another  bank, 
Tmtnueh  Jiat.  Bank  v.  McOee,  61  Neb.  709 
(85  N.  W.  949). 

—    '  Judgment. 

217.  (1906.)  Where  the  issue  is  as  to 
wbetber  a  certificate  of  deposit  was  issued 
against  a  deposit  in  a  bank,  and  the  general 
verdict  is  for  the  plaintiff,  based  upon  his 
denial  that  such  Instrument  ever  existed, 
the  court  need  not  require  Indemnity  against 
Buch  alleged  outstanding  Instrument.  Em- 
ley  V.  Citizens  State  Bank,  76  Neb.  794 
(107  N.  W.  1014). 

D.  Collections. 
Title  to  papers  received  for  collection. 

218.  (1897)  The  question  whether  title 
pssses  to  a  negotiable  instrument  delivered 
to  a  bank  under  a  restrictive  but  ambiguous 

Indorsement,  without  an  express  contract, 
but  in  pursuance  of  an  established  usage, 
ts  one  of  fact  rather  than  law,  and  depends 
on  the  intent  of  the  parties.  United  States 
.Vol.  Bank  V.  Oeer.  53  Neb.  67  (78  N.  W. 
266;  41  L.£.  A.  439).  [Rehearing.  56  Neb 
462.1 

219.  (1897.)  Evidence  held  to  show  a 
sale  of  a  certificate  of  deposit,  and  not  a 


bailment  for  collection.  United  States  Nat. 
Bank  V.  Oeer,  53  Neb.  67  (73  N.  W.  2«6;  41 
L.  R.  A.  439).    IRefaearinS-    55  Nab.  462. J 

Title  to  funds  collected. 

•220.  (1897.)  The  'mere  crediting  of  the 
account  of  the  remitting  bank  by  a  corre- 
spondent employed  by  it  to  make  colle^tloas 
does  not  create  in  favor  of  the  latter  such 
an  equity  as  can  be  Interposed  in  defense 
of  an  action  by  the  owner  of  the  paper  eo 
collected  for  the  proceeds  thereof.  Branch 
V.  United  States  Nat.  Bank  of  Omaha,  5U 
Neb.  470  (70  N.  W.  34). 

 After  insolvency  of  bank. 

221.  (1893.)  Where  a  bank  collects 
money  for  another,  it  holds  the  same  as 
trustee  of  the  owner,  and  on  the  making 
of  an  assignment  by  the  bank  for  the  ben- 
efit of  Its  creditors  the  trust  character  still 
adheres  to  the  fund  in  tbe  hands  of  the 
assignee,  and  the  owner  is  entitled  to  have 
bis  claim  allowed  by  tbe  county  court  as  a 
IM-eferred  claim.  Anheuser-Busch  Brewing 
As'n  V.  Morris,  36  Neb.  31  (53  N.  W.  1037). 

222.  (1893.)  Where  a  national  bank  re- 
ceives notes  and  mortgages  for  collection, 
the  proceeds  to  be  remitted  when  collected, 
it  is  the  agent  of  the  owner  of  the  securities. 
Where  the  bank  fails  before  remittance  and 
after  collection,  tbe  funds  do  not  become  the 
assets  of  tbe  bank.  Griffin  v.  Chase,  36  Neb. 
328  (54  N.  W.  572). 

223.  (1901.)  Money  collected  by  a  bank 
for  another  la  not  a  part  of  tbe  assets  of 
the  bank,  and  on  its  Insolvency  is  a  pre- 
ferred claim  for  the  use  of  tbe  owner.  fHate 
V.  Bank  of  Commerce  of  Grand  Island.  61 
Neb.  181  (86  N.  W.  43;  62  L.  R.  A.  858). 

Application  of  proceeds  to  debt  due 

bank. 

224.  (1891.)  The  plaintiff  in  error  re- 
ceived tor  collection  a  negotiable  promissory 
note,  unindorsed,  with  Instructions  to  remit 
the  proceeds,  when  collected,  to  the  payee. 
Before  the  money  was  collected  the  bank 
voluntarily,  and  without  the  knowledge  or 
consent  of  the  payee,  paid  to  a  third  party 
a  note  given  by  a  partnership  of  which  the 
payee  was  a  member.  Subsequently,  but  be- 
fore the  note  was  collected,  the  bank  was 
notified  that  the  note  had  been  sold  to  the 
defendant  in  error.  In  an  action  against 
the  bank  to  recover  the  money  collected  by 
it.  held,  that  the  bank  was  not  entitled  to 
set  off  the  amount  of  the  firm  note  against 
ihe  money  'collected.  Commercial  Slate 
Bank  v.  Rowland,  31  Neb.  483  (48  N.  W. 
149). 
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Xteeelpt  of  deposltor'a  check  for  coUectloii. 

226.  (1897.)  A  bank  receiving  for  cot- 
lecMoD  a  customer's  check  is  required  to 
pay  the  same  upon  the  receipt  thereof  dur- 
ing business  hours,  or  to  promptly  give 
notice  of  Its  dishonor  In  order  to  charge 
the  drawer  and  indorsers  thereof.  Western 
Wheeled  Scraper  Co.  v.  Sadilek,  50  Neb.  105 
(69  N.  W.  765;  61  Am.  St  Rep.  550). 

Ne^Ugence  or  default  in  making  collection. 

226.  (1876.)  Failure  of  a  banker  to  pre- 
sent a  negotiable  Instrument,  delivered  to 
him  for  collection,  for  payment  at  maturity 
will  render  him  liable  for  damage  occa- 
sioned thereby.  Steele  v.  Rnaaell,  5  Neb. 
2  -. 

227.  (1876.)  Where  a  banker  receives  a 
negotiable  Instrument  for  collection.  It  la 
his  duty  to  cause  it  to  be  presented  for 
payment  at  maturity,  and  If  refused,  pro- 
tested, so  as  to  charge  the  Indorser.  Steele 
V.  Russell,  5  Neb.  211. 

228.  (1893.)  A  bank  receiving  for  col- 
lection from  a  correspondent  checks  drawn 
upon  It  by  a  customer  with  instructions  to 
protest  in  case  of  non-payment,  is  required; 
in  case  payment  Is  refused  for  want  of 
funds,  to  give  notice  to  the  bank  from 
which  they  were  received  not  later  than  the 
next  day  after  the  dishonor.  And  when 
they  are  held  for  two  days  In  order  to  en- 
able the  drawer  to  provide  funds  for  pay- 
ment thereof  a  Jury  will  be  warranted  In 
finding  that  the  bank  intended  to  accept 
them  and  become  liable  thereon.  Wood 
River  Bank  v.  Firgt  Nat.  BarOe  of  Omaha, 
86  Neb.  744  (55  N.  W.  239). 

229.  (1893.)  No  custom  or  usage  among 
bankers  as  to  the  manner  of  presenting 
ordinary  checks  for  payment  will  relieve 
them  from  the  legal  duty  of  presenting  sacb 
checks  for  payment  within  a  reasonable 
time.  First  Nat.  Bank  of  Wymore  v.  Miller, 
37  Neb.  500  (55  N.  "W.  1064;  40  Am.  St. 
Rep.  499). 

230.  (1897.)  A  customer's  bank  check 
Is  not  Intended  for  circulation  as  a  medium 
of  exchange  and  should  be  presented  for 
payment  with  the  dispatch  consistent  with 

ihe  circumstances  of  the  case  and  the  trans- 
action of  other  commercial  business.  First 
Nat.  Bank  of  Wymore  v.  Miller,  37  Neb.  500 
(55  N.  W.  1064;  40  Am.  St.  Rep.  499). 

231.  (1897.)  A  bank  which  undertakes 
the  collection  of  a  customer's  check  is  guilty 
of  negligence  In  sending  it  for  payment  di- 
rect to  the  drawee  bank,  provided  there  is 
in  the  same  town  another  bank  in  good 


standing.  Wettern  Wheeled  Scraper  Co.  v. 
Saailek.  50  Neb.  106  (69  N.  W.  766;  61  Am. 

St.  Rep.  550). 

232.  (1897.)  Held,  from  an  examlnaUon 
of  the  evidence,  that  prejudice  to  the  de- 
fendant as  drawer  of  the  check  which  is 
the  subject  of  controversy  will  be  presumed 
from  the  failure  to  give  notice  of  Its  dis- 
honor, there  being  to  his  credit  therein 
sufficient  funds  for  its  payment,  the  drawee 
bank  having  in  the  meantime  become  In- 
solvent Western  Wheeled  Scraper  Co.  t). 
Sadilek,  60  Neb.  105  (69  N.  W.  765;  61  Am. 
St  Rep.  560). 

233.  (1898.)  A  bank  to  whom  a  draft  Is 
sent  for  collection  Is  liable  to  the  forward- 
ing bank  for  negligence  and  want  of  good 
faith  In  allowing  the  creditor  more  time 
B.ni  afterwards  taking  an  assignment  of  the 
creditor's  property,  before  collecting  such 
draft,  assuming  a  large  amount  of  the  debts 
but  not  that  for  the  unpaid  draft  Dern  v. 
Kellogg,  54  Neb.  560  (74  N.  W.  844). 

234.  (1898.)  The  custom  of  a  local  bank, 
unknown  to  a  forwarding  bank,  as  to  treat- 
ment of  collections  will  not  protect  the  for- 
mer. Dern  v.  Kellogg,  64  Neb.  660  (  74  N. 
W.  844). 

236.  (1898.)  A  bank  holding  paper  for 
collection  merely,  and  charged  with  no  duty 
other  than  Its  due  presentment.  If  It  dis- 
charges that  duty  and  Is  guilty  of  no  mis- 
representation or  fraudulent  concealment, 
is  not  forbidden  to  obtain  a  preference  for 
a  debt  owing  to  Itself  from  the  same  debtor. 
United  8tate$  Nat.  Bank  of  Omaha  v.  Wet- 
tervelt,  66  Neb.  424  (75  N.  W.  857). 

236.  (1900.)  A  bank  which  underUkes 
to  collect  a  draft  is  bound  to  keep  within 
the  authority  conferred  upon  It,  and  exer 
else  proper  diligence  to  obtain  paymoit 
Omaha  Nat.  Bank  v.  Kiper,  60  Neb.  33  (82 
N.  W.  102). 

237.  (1901.)  If  the  payee  of  a  check 
drawn  upon  a  bank  in  this  state  Indorses 
it  to  a  bank  in  a  neighboring  town  for  col- 
lection and  the  latter,  without  the  knowl- 
edge or  consent  of  th->  payee,  sends  It  for 
collection  through  a  distant  bank  situated 
outside  the  state,  thereby  consuming  three 
days  for  making  a  presentment  for  pay- 
ment which  might  have  been  made  In  one 
day,  tbe  indorsee  wUl  be  liable  for  the  con- 
sequences of  such  delay  and  for  any  default 
or  negligence  of  the  bank  chosen  to  make 
the  collection.  Bedell  v.  Harbine  Bank,  62 
Neb.  339  (86  N-  W.  1060). 
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  Agent  or  oorrespondeBt  of  eolleettaig 

bank. 

238.  (1892.)  Where  a  bank  receives  for 
collection  a  note  or  bill  payable  at  a  dis- 
tant point,  with  the  understanding  that 
socb  collection  Is  an  accommodation  only, 
or  that  it  shall  receive  no  compensation 
therefor  beyond  the  customary  exchange, 
and  It  transmits  such  paper  to  a  reputable 
ftod  suitable  corr^pondent  at  the  place  of 
payment,  with  proper  instructlona  for  the 
collection  and  remittance  of  the  proceeds 
thereof,  it  will  not  he  liable  for  the  defaults 
of  such  correspondent.  First  Nat.  Bank  v. 
Sprague,  34  Neb.  318  (51  N.  W.  846;  33 
Am.  St  Rep.  644:  15  L.  R.  A.  498). 

239.  (1892.)  The  exchange  which  la  usu- 
ally charged  by  banks  for  the  transmiaalon 
of  money  from  one  place  to  another.  Is  not 
a  sufficient  consideration  to  support  an  Im- 
plied undertaking  to  answer  for  the  default 
of  a  correspondent,  selected  to  make  collec- 
tfons  Tor  customers  according  to  the  course 
of  business  of  hanks  First  Nat.  Bank  v. 
Uprague.  34  Neb.  318  (61  N.  W.  846;  33 
Am.  St.  Rep.  644;  15  L.  R.  A.  498). 

240.  (1893.)  Where  a  check  sent  to  a 
hank  tor  collection  remains  In  the  bank  to 
^e  protested  for  non-payment  by  the  presi- 
dent and  manager  thereof,  a  notary  public, 
and  who,  although  aware  of  the  instructions 
»o  the  contrary,  delays  noting  for  protest  or 
Rivfng  notice,  tu  consequence  of  which  the 
fndorsers  are  discharged,  such  notary  will 
be  held  to  be  the  agent  of  the  bank,  and 
the  latter  will  be  liable  for  his  negligence. 
Wood  Hirer  Bank  v.  First  Nat.  Bank  of 
Omaha.  36  Neb.  744  (55  N.  W.  239). 

241.  (1893.)  The  general  rule  Is  that 
where  a  bank  delivera  a  note  or  bill  to  a 
notary  public  for  demand,  protest,  and  no- 
tice, it  vtU  not  be  liable  for  the  default  of 
the  latter.  Wood  River  Bank  v.  First  Nat. 
Bank  of  Omaha,  36  Neb.  744  (65  N.  W.  239). 

242.  (1898.)  A  bank  to  which  a  note 
had  been  sent  for  collection  may  be  held 
liable  to  the  owner  for  the  amount  due 
thereon,  where  the  bank  forwarded  the  note 
to  another  bank  which,  pursuant  to  Instmc- 
tloQs,  made  collection  and  credited  the  pro- 
ceeds to  the  former  bank,  though  the  col- 
lecting bank  failed  Immediately  thereafter. 
First  \at.  Bank  of  Ojnaha  v.  First  Nat. 
Bank  of  HfoHne,  55  Neb..  303  (75  N.  W.  843). 

243.  (1901.)  If  the  payee  of  a  check 
drawn  upon  a  bank  In  this  state  indorses 
and  deliveiB  it  to  a  bank  in  a  neighboring 


town  for  collection,  and  accompanies  the  act 

with  a  request  that  It  be  not  immediately 
presented  for  payment  and  agrees  that  It 
may  be  sent  for  collection  through  a  dis- 
tant bank  situate  outside  the  state,  the  in- 
dorsee win  not  be  liable  for  the  conse- 
auences  of  the  delay  necessarily  Incident 
to  the  conrse  adopted,  nor  for  the  default 
or  negligence  of  the  bank  chosen  to  make 
presentment  for  payment.  Bedell  v.  Har- 
bine  Bank,  62  Neb.  339  (86  N.  W.  1060). 

Liability  on  collection  of  void  draft. 

244.  (1907.)  A  bank  that,  without  no- 
tice or  suspicion  of  wrongdoing,  receives 
a  draft  from  the  drawer  for  collection,  and 
demands  and  obtains  pajrment  of  it  from 
the  drawee,  and  in  good  faith  pays  the  pro- 
ceeds over  to  its  employer,  is  not  liable  to 
the  payor  in  damages  because  the  latter 
made  payment  without  consideration,  and 
In  reliance  upon  a  forged  bill  of  lading 
which  the  drawer  had  attached  to  and 
caused  to  be  forwarded  with  the  draft,  ^e- 
Jtraska  Bay  d  Orain  Co.  v.  First  Nat.  Bank 
of  Falls  City,  78  Neb.  334  (110  N.  W.  1019). 

Action  or  defenses  for  ne^lig«nce  or  de- 
fault. 

 Defenses. 

246.  (1897.)  The  mere  crediting  of  the 
account  of  the  remitting  bank  by  a  corre- 
spondent employed  by  it  to  make  collections 
does  not  create  in  favor  of  the  latter  such 
an  equity  as  can  be  interposed  In  defense 
of  an  action  by  the  owner  of  the  paper  so 
collected  for  the  proceeds  thereof.  Branch 
V.  United  Stateg  Nat.  Bank  of  Omaha,  60 
Neb.  470  (70  N.  W.  34). 

■  Fleadlng. 

246.  (1890.)  li.  ft  S.,  residents  of  v.. 
In  this  state,  on  Friday,  November  16,  sent 
by  mall  a  check  on  a  bank  at  V.  to  H.  B.  ft 
Co.  at  O.,  Neb.  This  was  received  by  M.  B. 
ft  Co.  on  the  next  day.  The  payee  on  the 
same  day  endorsed  the  check  and  delivered 
It  to  the  Nebraska  National  Bank  at  O., 
which,  on  the  same  day,  transmitted  the 
same  by  mail  to  the  bank  at  V.,  on  which 
it  was  drawn,  for  payment.  On  Tuesday. 
November  20,  the  bank  at  V.,  in  payment  of 
the  check,  sent  a  worthless  draft  to  the 
bank  at  O..  which  the  latter  refused  to  re- 
ceive, and  on  the  same  day  notified  M.  B.  ft 
Co.  of  that  fact,  and  on  the  next  day  noti- 
fied L.  ft  S.  The  testimony  showed  that 
the  bank  at  V.  was  In  a  falling  condition 
when  L.  ft  S.  drew  and  sent  the  check  on 
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it  and  that  they  stated  that  fact  to  M.  B.  A 

Co.  in  the  letter  transmitting  the  check.  In 
an  action  against  the  drawers  they  de- 
murred to  the  petition.  Held,  That  if  the 
facts  stated  In  the  petition  were  true,  the 
Nebraska  National  Bank  had  shown  due 
diligence  and  was  entitled  to  recover.  Ne- 
hra»1ca  Jfat.  BanJe  v.  Logan,  29  Neb.  278  (45 
N.  W.  459). 

247.  (1890.)  Action  by  bank  which  had 
cashed  a  check  drawn  on  a  bank  which  be- 
came Insolvent  against  drawer  of  same; 
petition  examined;  held,  that  alleged  negli- 
gence of  bank  in  selecting  the  payee  bank 
as  agent  to  collect  the  check,  did  not  appear 
therein  and  should  have  been  set  up  by 
answer.  NeJtratlea  Nat.  Bank  v.  Logan,  29 
Neb.  278  (45  N.  W.  459). 

248.  (1900.)  Petition  held  to  state  cause 
of  action  against  defendant  bank  for  negli- 
gence In  making  collection  of  a  draft 
Omaha  Nat.  Bank  v.  Kiper,  60  Neb.  33  (82 
N.  W.  102) 

249.  (1903.)  Petition  filed  In  the  county 
court  In  an  action  against  a  private  bank 
for  negligence  In  falling  to  collect  notes 
left  with  It  for  that  purpcw,  examined,  and 
held  to  state  a  cause  of  action.  Coleman  v. 
Spearman,  Bnodgrata  d  Co.,  68  Neb.  28  (93 
N.  W.  983). 

—  Evidence. 

250.  (1876.)  Solvency  of  an  Indorser  of 
a  negotiable  Instrument  is  a  material  in- 
quiry. In  an  actfon  by  a  holder  thereof, 
against  a  banker  for  damages  for  failure  to 
present  same  for  payment.  Steele  v.  Rua- 
sell,  e  Neb.  211. 

251.  (1876.)  It  is  competent  for  a 
banker,  who  is  sued  for  damages  for  failure 
to  present  a  note  for  payment  to  prove  that 
an  indorser  was,  and  continues  to  be  in- 
solvent, and  that  no  damage  was  occasioned 
by  his  tellure  to  protest  the  note.  Steele  v. 
Russell,  5  Neb.  211. 

252.  (1876.)  Embarrassed  circumstances 
of  an  indorser  is  Immaterial  and  constitute 
no  defense  to  an  action  against  a  banker 
for  failing  to  protest  a  note  sent  it  for  col- 
lection.   Steele  v.  Russell,  B  Neb.  211. 

253.  (1898.)  In  an  action  by  a  forward- 
ing bank  against  a  local  bank  to  recover  for 
neglect  in  falling  to  promptly  collect  a 
draft  suit  for  that  purpose  it  was  not  neces- 
sary for  the  plalnUfC  to  prove  with  cer^ 
tainty  that  but  for  the  misconduct  of  the 
collecting  agent  payment  would  have  been 


obtained.  A  prima  fade  case  is  established 
by  showing  that  such,  with  reasonable  prob- 
ability, would  have  been  the  result.  Dem 
V.  Kellogg,  54  Neb.  560  (74  N.  W.  844). 

254.  (1898.)  The  fact  that  all  the  time 
a  bank  held  a  draft  the  merchant  against 
whom  it  was  drawn  continued  to  conduct 
his  business  and  had  property  subject  to 
execution  to  the  value  of  many  times  the 
debt  is  sufficient  to  charge  the  Innk  prima 
facie,  with  the  amount  of  the  draft,  for  a 
failure  and  neglect  to  collect  the  same. 

■  Bern  v.  Kellogg,  54  Neb.  560  (74  N.  W.  844). 

— Measure  of  damages. 

255.  (1900.)  In  case  a  debt  is  lost 
through  the  negligence  of  a  collecting  agent 

the  measure  of  damages  Is  the  actual  loss 
resulting  from  such  agent's  omission  of 
duty.  Omaha  Nat.  Bank  v.  Kiper,  60  Neb. 
S3  (82  N.  W.  102), 

E.  Exchange. 
Issue  and  payment  of  drafts. 

256.  (1892.)  One  who  purchases  a  draft 
from  a  bank  for  fSOO,  and  receives  an  in- 
strument stating  the  amount  in  flgures.  but 
containing  the  words,  "five  and  no-100  dol- 
lars," by  reason  of  which  the  drawee  refuBea 
to  pay  more  than  {5,  Is  entitled  to  be  reim- 
bursed by  the  drawer,  though  it  has  since 
been  placed  in  the  hands  of  a  receiver. 
State  V.  Bank  of  Wettem,  34  Neb.  175  (61 
N.  W.  749). 

IV.  NATIONAL  BANXS. 
Nature  and  status  in  general. 

257.  (1898.)  A  national  bank  having 
given  a  transaction  the  form  of  one  with  an 
individual  for  the  purpose  of  evading  the 
liabilities  peculiar  to  national  banks,  can* 
not  be  heard  to  assert  its  true  nature  for 
the  purpose  of  evading  the  liabilities  at- 
taching to  Individuals  and  of  claiming  the 
privileges  of  national  banks.  Oadsden  v. 
Thrush,  56  Neb.  565  (76  N.  W.  1060). 

CKiaranty. 

258.  (1894. )  While  a  national  hanl; 
may  not  lend  Its  credit  for  the  accommo- 
dation of  others,  still  it  may  guarantee  the 
pajrment  of  commercial  paper  as  Incidental 
to  the  exercise  of  its  power  to  buy  and  sell 
the  same.  Thomas  v.  City  Nat.  Bank  of 
Hastings.  40  Neb.  501  (58  N.  W.  943;  24  L. 
R.  A.  263). 

259.  (1894.)  A.  being  Indebted  to  a  na- 
tional bank  and  being  the  holder  of  certain 
negotiable  notes,  indorsed  them  generally 
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and  delivered  them  to  the  president  of  the 
bank,  who  negotiated  them  tor  value  to  C, 
at  the  same  time  executing  in  the  name  of 
the  bank  a  written  guaranty  of  payment. 
From  the  proceeds  of  the  sale  A's  debt  to 
the  bank  was  canceled.  Heia.  That  the  au- 
thority of  the  president  to  execute  the 
guaranty  would  be  conclusively  presumed 
in  favor  of  the  purchaser  acting  without 
notice  to  the  contrary;  and  the  retention 
and  enjoyment  by  the  bank  of  the  proceeds 
of  such  transaction  constituted  a  ratiflcar 
tion  of  the  president's  act.  Thomas  v.  OUy 
Sat.  Bank  of  Hastingt,  40  Nflb.  601  (58  N. 
W.  943  ;  24  U  R.  A. 


Transactions  in  real  property. 

260.  (1876.)  The  limitations  of  the  na- 
tiona)  banking  acts  applies  to  transactions 
In  real  property.  Independent  of  banking 
operations,  and  not  to  mortgage  securities. 
Richards  v.  Kountze,  4  Neb.  200. 

261.  (1876.)  In  the  absence  of  evidence 
showing  the  purpose  and  object  of  the  as- 
signment to  the  bank.  It  cannot  be  pre- 
sumed that  it  was  for  a  debt  created  in 
pretenti.  in  violation  of  the  National  Bank- 
ing Act.   Richards  v.  Kountze,  4  Neb.  200. 

262.  (1876.)  A  note  and  mortgage  is 
not  extinguished  by  assignment  to  a  na- 
tional bank,  and  are  valid  In  he  hands  of  a 
subeequent  assignee  from  such  bank.  Richr 
ard$  V.  Komtix,  4  Neb.  200. 

263.  (1901.)  Where  secarlty  on  real  es- 
tate has  been  taken  by  a  national  hank  on 
a  contemporaneous  loan,  the  same  may  be 
enforced,  notwithstanding  the  provisions 
of  the  United  States  statutes  prohibiting 
that  character  of  security.  First  Nat.  Bank 
of  Sutton  V.  Grosshana,  61  Neb.  575  (85  N. 
W.  542). 

264.  (1901.)  A  party  who  has  secured  a 
loan  from  a  national  bank,  and  given  real 
estate  security  therefor,  cannot  be  heard  to 
deny  the  right  of  the  bank  to  enforce  the 
provisions  of  the  mortgage  because  of  the 
section  of  the  United  States  sUtutes  pro- 
hlWUng  the  taking  of  real  estate  security 
for  a  loan  negotiated  by  a  national  bank. 
First  yat.  Bank  of  Button  v.  Orosthans,  61 
Neb.  676  (86  N.  W.  542). 

 Persons  entitled  to  question  tran»c- 

tion. 

265.  (1895.)  Where  a  bank  takes  a 
mortgage  to  secure  a  debt,  a  third  person 
cannot  attack  the  transaction  or  treat  the 
mor^ge  as  void  on  the  ground  that  it  is 


ultra  viret  of  the  bank  to  take  such  se- 
curity.  Smith  V.  First  Nat.  Bank  of  Chad- 

rOB,  45  Neb.  444  (63  N.  W.  796). 

Liability  of  officers  for  publishing  false 
BtatenMUt. 

266.  (1899.)  The  statements  and  reports 
which  are  required  and  are  made  to  the 
comptroller  and  publiehed  In  the  news- 
papers have  among  their  purposes  that  of 
conveyance  of  Information  to  those  per- 
sons, each  or  all,  who  contemplate  dealings 
with  the  bank  In  which  its  financial  condi- 
tion enters  as  a  vital  matter.  Stuart  v. 
Bank  of  Staplehurst,  67  Neb.  569  (78  N.  W. 
298). 

267.  ( 1899.)  Directors  of  a  national 
bank  who  knowingly  make  and  publish 

false  statements  and  reports  of  the  bank's 
financial  condition,  with  intent  to  deceive, 
may,  in  an  action  for  deceit,  be  liable  for 
damages  suffered  by  persons  who  believed 
and  acted  upon  such  statements  and  re- 
ports. Stuart  V.  Bank  of  Staplehurst,  67 
Neb.  569  (78  N.  W.  298). 

268.  (1899.)  A  director  of  a  national 
bank  Is  not  individually  liable  for  the  con- 
sequences of  the  bank's  false  report  to  the 
comptroller,  unless  such  director  attested 
the  report  or  In  some  manner  participated 
in   making  or   publishing   it.    Oemer  v. 

■  Mosher,  58  Neb.  135  (78  N.  W.  384;  46  L. 
R  A.  244). 

269.  (1899.)  The  directors  of  an  Insolv- 
ent national  bank  are  personally  liable,  at 
the  suit  of  one  purchasing  the  stock  of 
such  bank,  for  damages  sustained  by  the 
reason  of  the  Insolvency  of  the  corporation, 
when  the  plaintiff  is  induced  to  make  such 
purchase  by  false  representations  of  solv- 
Micy,  contained  in  reports  made  by  the  bank 
to  the  comptroller  of  the  currency  and  at- 
tested by  the  directors  and  published  In 
pursuance  of  law,  even  though  the  directors 
were  unaware  that  such  reports  and  repre- 
sentations were  false  or  untrue  and  were 
made  without  intention  to  defraud.  Oerner 
V.  Moaker,  68  Neb.  135  (78  N.  W.  384;  46  I* 
R.  A.  244). 

270.  (1899.)  Where  the  directors  of  a 
national  bank  attest  the  reports  made  of 
Its  condition  by  Its  executive  officers  to  the 
comptroller  of  the  currency  under  section 
6211,  Revised  Statutes  U.  S.,  th^  thereby 
certify  that  the  statements  contained  In 
said  report  are  absolutely  true.  Oemer  v. 
Mosher.  58  Neb.  135  (78  N.  W.  384;  46  L. 
R.  A.  244). 

405 
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271.  (1899.)  The  word  "attest,"  as  used 
in  section  5211,  Revised  Statates  U.  S., 
means  something  more  than  to  witness  the 
execution  of  the  report  by  the  president  or 
cashier.  It  means  to  certify  its  correctness. 
Gerner  v.  Mosher,  58  Neb.  135  (78  N.  W. 
384;  46  L.  a  A.  244). 

272.  (1900.)  A  report  of  a  national 
bank  to  the  comptroller  of  the  currency 
which  complies  with  the  law  and  regula- 
tions of  the  comptroller  cannot  he  made  the 
basis  of  an  action  for  deceit  because  the 
item  of  interest  on  rediscounts  was  de- 
ducted from  undivided  profits  instead  of 
being  made  to  appear  specifically  in  such 
report.  Oerner  v.  Yatea,  61  Neb.  100  (84 
N.  W.  696). 

273.  (1906.)  The  officers  of  a  national 
banic  are  personally  liable  for  false  reports 
made  and  published  by  them  In  pursuance 
of  section  5211.  Revised  Statutes  U.  S.,  to 
the  party  injured  thereby,  and  the  right  of 
the  injured  party  to  maintain  the  action 
does  not  rest  on  the  federal  statute  but  on 
the  common  law.  Tatet  v.  Jones  Nat.  Bank, 
74  Neb.  734  (105  N.  W.  287) ;  Yates  v.  Uttca 
Bank.  74  Neb.  734  (105  N.  W.  287);  Yates 
V.  Bailey.  74  Neb.  734  (106  N.  W.  287). 
[Reversed.   206  U.  S.  168,  181.] 

274.  (190S.)  It  no  deffflise  to  an  ac- 
tion against  officers  of  a  national  bank  for 

publishing  false  reports  that  such  reports 
were  made  and  published  by  the  officers 
without  knowledge  of  their  falsity.  Yates 
V.  Jones  Wat.  Bank,  74  Neb.  734  (105  N.  W. 
287);  Tates  v.  Utica  Bank,  74  Neb.  734  (105 
N.  W.  287);  Yates  v.  Bailey,  74  Neb.  734 
(105  N.  W.  287);  Yates  v.  Bank  of  Staple- 
hurst.  74  Neb.  734  (105  N.  W.  287).  [Re- 
versed. 206  U.  S.  158,  181.] 

—       Actions  to  enforce  liability. 

275.  (1899.)  The  liabilities  which  are 
fixed  in  the  national  banking  law  for  viola- 
tion of  its  provisions  are  not  exclaaive 
and  do  not  preclude  the  action  for  deceit 
Stuart  V.  Bank  of  Staplehurst,  67  Neb.  569 
(78  N.  W.  298). 

276.  (1899.)  Petition  against  directors 
of  a  national  hank  for  publishing  a  false 
statement  as  to  its  financial  condition,  held 
to  state  a  cause  of  action  for  deceit  and 
not  for  relief  under  the  national  hanking 
law,  and  to  present  no  federal  question 
for  adjudication.  Stuart  v.  Bank  of  Staple- 
hurst. 57  Neb.  569  (78  N.  W.  298). 

277.  (1899.)    In  an  action  for  false  rep- 
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resentations  it  is  not  necessary  to  aver  or 
prove  that  the  party  making  them  knew 
they  were  untrue.  And  this  rule  is  appli- 
cable to  an  action  for  deceit  against  the 
director  of  a  bank  for  falsely  stating  the 
financial  condition  of  the  corporation.  Oer- 
ner V.  Mosher,  68  Neb.  135  (78  N.  W.  384; 
46  L.  R.  A.  244). 

278.  (1899.)  The  president  and  cashier 
of  a  bank,  shown  to  have  personally  con- 
ducted its  business,  cannot  be  presumed 
Ignorant  of  the  falsity  of  reports  of  the 
bank's  condition  by  them  published,  the 
hooks  of  the  bank  on  their  face  disclosing 
the  falsity.  Oerner  v.  Mosher,  58  Neb.  135 
(78  N.  W.  384:  46  L.  R.  A.  244). 

Uaurioua  loans  by  banks. 

279.  (1888.)  Where  the  usurious  inter- 
est Is  discounted  from  the  face  of  the  note, 
the  bank  can  recover  only  the  face  of  the 
note  less  the  interest  deducted.  If  the  bor- 
rower pBya  the  usurious  Interest  in  advance 
he  may  recover  double  the  interest  so  paid. 
Schuyler  Nat.  Bank  v.  Bollong,  24  Neb.  825 
(40  N.  W.  413). 

280.  (1890.)  Where  a  national  bank 
loans  money  at  a  usurious  rate  which  is 
Included  In  the  note,  in  an  action  to  enforce 
the  contract  the  interest  is  forfeited.  Hall 
V.  First  Nat.  Bank,  30  Neb.  99  (46  N.  W. 
150);  (1894)  McOhee  v.  First  Nat.  Bank  of 
Tobias,  40  Neb.  92  (68  N.  W.  637). 

280a.  (1891.)  The  fact  that  officers  of  a 
bank,  acquired  knowledge,  long  before  Its 
organization,  and  in  their  private  business, 
of  the  usurious  consideration  of  a  note,  will 
not  charge  the  bank  with  notice  of  such 
Infirmity.  Koehler  v.  Dodge,  31  Neb  32S 
(47  N.  W.  918;  28  Am.  St  Rep.  518). 

281.  (1894.)  Where  money  is  loaned  at 
a  usurious  interest  by  a  partner  of  a  private 
banking  firm,  and  several  renewals  are 
made,  the  payments  that  have  been  made 
amounting  to  more  than  the  original  loan, 
a  national  bank  that  has  assumed  the  busi- 
ness of  the  private  firm  and  the  partner 
making  the  loan  1b  the  cashier  of  the  new 
tank,  such  bank  cannot  recover  on  the  note 
80  given  in  renewal  of  the  loan.  2xeter 
Nat.  Bank  v.  Ortihara,  39  Neb.  486  (68  N. 
W.  144). 

282.  (1895.)  Where  a  naUonal  bank 
knowingly  charges  usurious  interest  upon 
a  loan  of  money  which  is  Included  in  the 
note,  in  an  action  to  enforce  the  contract 
the  entire  Interest  la  forfeited.  Where  ills- 


Digitized  by 


!£83 


BANKS  AND  BANKING. 


gal  Interest  has  been  paid  to  a  national 
tank,  the  borrower  may  recover  double  the 
amount  of  Interest  actually  paid.  If  the 
action  is  brought  vlthtn  two  years  after 
such  payment  Is  made.  Norfolk  Nat.  Bank 
V.  Scliwenk,  46  Neb.  381  (64  N.  W.  1073). 

283.  (1897.)  The  defense  of  usury  Is 
arailable  In  an  action  by  a  national  bank 
for  the  recovery  of  unpaid  Interest  where 
the  rate  contracted  for  by  it  Is  in  excess 
of  that  prescribed  by  the  act  of  congress. 
Tombhn  v.  Higgins,  53  Neb.  92  (73  N.  "W. 
4(1:  6S  Am.  St.  Rep.  596).  [Rehearing. 
$8  Neb.  336.] 

284.  (1898.)  The  Inhibition  contained 
in  section  5197,  Revised  Statutes  U.  3.,  Is 
general  and  forbids  the  taking  of  usurious 
interest  by  a  national  bank  from  an  arti- 
ficial as  well  as  from  a  natural  person. 
Albion  Nat.  Bank  v.  Montgomery,  54  Neb. 
681  (74  N.  W.  1102). 

285.  (1899.)  The  exemption  of  natlpnal 
banks  from  the  penalties  of  usury  pre- 
scribed by  statute  of  the  state  owes  its 
existence  to  laws  enacted  by  congress,  and 
such  exemption  should  not,  by  Implication, 
be  extended  beyond  the  Import  of  the 
federal  statute.  Oadsden  v.  Thrush,  68 
Neb.  340  (  78  N.  W.  632;  45  U  R.  A.  6S4). 

286.  (1899.)  Id  an  action  to  foreclose  a 
mortgage  securing  a  note  made  to  be  used 
as  collateral  to  a  note  owing  to  a  national 
bank  the  mere  fact  that  the  proceeds  of 
anch  collateral,  when  collected  by  the  payee 
thereof,  are  to  be  used  to  discharge  the 
said  principal  note  to  the  bank  does  not 
Justify  the  extension  of  the  federal  exemp- 
tion  of  national  banks  from  penalties 
for  U8ni7  to  such  foreclosure  proceedings. 
Oodiden  v.  TAnuft.  68  Neb.  340  (78  N.  W. 
632  ;  46  L.  R.  A.  664). 

2860.  (1906.)  The  president  and  direc- 
tor of  a  bank  cannot  enter  Into  a  contract 
with  the  corporation  In  which  he  is  such 
an  ofllcer  to  pay  a  usurious  rate  of  Interest 
on  money  owing  by  htm  to  such  corpora- 
tion, and  thereby  escape  the  payment  of  all 
Interest  on  such  indebtednes  under  the  stat- 
ute denouncing  usurious  contracts.  In  such 
a  caae  a  court  of  equity  will  not  enforce 
the  unlawful  usurious  contract,  but  will 
require  the  debtor  to  do  equity  by  paying 
the  legal  rate  of  Interest  on  the  principal 
sum  for  which  he  Is  Indebted  to  the  corpora- 
tion. Gund  V.  Ballard,  73  Neb.  547  (103  N. 
W.  809). 


  Set-off  of  usurious  interest  paid. 

See.  also,  Vaury,  |$  99-102. 

287.  (1S94.)  It  seems  that  the  remedies 
given  by  the  federal  statutes  for  usury  ex- 
acted by  national  banks  are  exclusive;  but 
that  principle  does  not  prevent  a  debtor, 
under  circumstances  stated,  from  availing 
himself  of  any  defenses  to  which  he  Is  en- 
titled under  the  state  law,  and'  which  ac- 
crued before  he  was  aware  that  the  debt 
was  owing  to  the  bank.  Exeter  Nat.  Bank 
V.  Orchard,  39  Neb.  486  (68  N.  W.  144). 

287a.  (1894.)  In  an  action  by  a  national 
bank  to  recover  on  renewals  to  It  of  usuri- 
ous notes  given  to  a  private  bank  which 
plaintiff  has  succeeded,  defendant  Is  entitled 
to  have  all  payments  of  interest  applied  on 
the  principal,  and  he  is  not  estopped  from 
claiming  this  right  by  the  fact  that  he  has 
made  such  renewals  to  the  national  bank 
and  has  also  sued  and  recovered  from  it  the 
penalty  provided  by  the  federal  statute. 
Exeter  Nat.  Bank  v.  Orchard,  39  Neb.  485 
(58  N.  W.  144). 

288.  (1896.)  Following  the  decisions  of 
the  supreme  court  of  the  United  States,  It 
was  held  that  usurious  interest  paid  a  na- 
tional bank  on  a  note  cannot  be  applied  by 
way  of  set-off  or  payment  against  the  prin- 
cipal sum  due  in  any  suit  by  the  bank  upon 
such  note.  Norfolk  Nat.  Bank  v.  Schwenk. 
46  Neb.  381  (64  N.  W.  1073). 

289.  (1896.)  Money  paid  as  usurious  In- 
terest to  a  national  bank  cannot  be  set  off 
in  a  suit  brought  by  the  bank  more  than 
two  years  after  such  payment  to  recover  the 
principal  sum.  Lanham  v.  First  Nat.  Bank 
of  Crete,  46  Neb.  663  (65  N.  W.  786);  (1897) 
Montgomery  v.  Albion  Nat.  Bank,  60  Neb. 
652  (70  N.  W.  239). 

Actions  for  penalty  for  usury. 

290.  (1892.)  Defendant  bank  might 
evade  the  penalty  by  proof  that  It  had  In 
good  foith  sold  and  assigned  the  usurious 
note  to  another  for  whom  it  was  merely 
acting  as  agent  in  making  the  collection, 
but  the  mere  assignment  of  the  note  raises 
no  presumption  of  an  absolute  sale.  First 
Nat.  Bank  of  North  Bend  v.  Miltonberger. 
33  Neb.  847  (61  N.  W.  232). 

291.  (1897.)  While  under  the  state  law 
no  action  can  be  maintained  to  recover  back 
payments  of  usury,  and  all  remedy  Is  lost 
by  payment  of  the  debt,  the  national  bank- 
ing act  provides  otherwise,  and  an  action 
will  lie  against  a  national  bank  to  recover 
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the  penalty,  notwithstanding  the  borrower 
has  paid  both  principal  and  Interest.  First 
Nat.  Bank  of  Tobias  v.  Bamett,  61  Neb.  397 
(70  N.  W.  937). 

292.  (1898.)  The  right  to  recover  dou- 
ble the  amount  of  usury  paid  to  a  national 
banking  association  Is,  by  section  6198,  Re- 
vised Statutes  U.  S.,  conferred  as  well  upon 
artificial  .vs  upon  natural  persona  Albion 
A'af.  Bank  v.  Montoomery,  64  Neb.  681(  74 
N.  W.  1102).  - 

 Jurisdiction  and  venire. 

293.  (1S87.)    Actions  and 


proceedings 
against  any  association  under  the  national 
tanking  act  may  be  brought  in  any  state, 

county,  or  municipal  court.  In  the  county 
or  city  in  which  such  association  is  located, 
having  Jurisdiction  Id  similar  cases.  This 
applies  to  a  penalty  under  section  5198, 
Revised  Statutes  U.  S.  In  such  cases  the 
state  courts  do  not  exercise  a  new  Jurisdic- 
tion conferred  upon  them,  but  their  ordi- 
nary Jurisdiction  derived  from  their  consti- 
tution under  the  state  law.  First  Nat.  Banic 
V.  Overman,  22  Neb.  116  (34  N.  W.  107); 

(1890)  Schuyler  Nat.  Bank  v.  Bollong,  28 
Neb.  684  (45  N.  W.  164). 

294.  (1888.)  The  courts  of  record  of  the 
several  states  have  Jurisdiction  In  actions 
brought  under  sections  6197  and  5198,  Re- 
vised Statutes  U.  S.,  to  recover  from  nar 
tlonal  banks  the  penalty  for  knowingly 
taking,  receiving,  or  charging  a  rate  of  In- 
terest greater  than  is  allowed  by  law. 
Schuyler  Nat.  Bank  v.  BoUong,  24  Neb.  826 
(40  N.  W.  413);  (1888)  Schuyler  Nat.  Bank 
V.  Bollong.  24  Neb.  821   (40  N.  W.  411); 

(1891)  Schuyler  Nat.  Bank  v.  BotUmg,  32 
Neb.  70  (48  N.  W.  826);  (1893)  Bchuyler 
Nat.  Bank  v.  Bollonff,  37  Neb.  620  (56  N. 
W.  209). 


 CondiUona  precedent. 

295.  (1890.)  Where  illegal  Interest  has 
been  charged,  but  not  paid,  an  action  can- 
not be  maintained  to  recover  It  bade.  Hall 
V.  First  Nat.  Bank  of  Fairfteld,  30  Neb.  99 
{46  N.  W.  160). 

296.  (1895.)  The  payment  of  a  usurious 
loan  made  by  a  national  bank  is  not  a  con- 
dition precedent  to  the  right  of  the  bor- 
rower to  maintain  an  action  against  such 
bank  to  recover  double  the  amount  of  usuri- 
ous Interest  paid  by  such  borrower  to  such 
bank  on  such  loan.  Exeter  Nat.  Bank  v. 
Orchard,  43  Neb.  579  (62  N.  W.  833). 
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 Defenses. 

2960.  (1892.)  In  an  action  against  a 
national  bank  to  recover  double  the  amount 
of  interest  paid  on  a  usurious  contract,  de- 
fendant contended  that  it  had  sold  and  as- 
signed the  usurious  note  to  another  bank 
and  that  in  collecting  the  face  of  the  note 
from  the  maker  It  was  acting  merely  as  the 
agent  of  the  other  bank.  Held,  First,  the 
defendant  might  evade  the  penalty  for 
usury  by  proof  of  a  sale  and  asslgnmect 
In  good  faith  of  the  usurious  note;  second, 
the  mere  assignment  of  the  note  by  the  de- 
fendant bank  in  such  case  raises  no  pre- 
sumption in  Its  own  favor  of  an  absolute 
sale  thereof.  First  Nat.  Bank  of  North 
Bend  V.  Miltonberger,  33  Neb.  847  (51  N  W 
232). 

 Pleading. 

297.  (1888.)  When  an  acUon  la  brought 
to  recover  a  penalty  under  sections  6197 
and  5198.  Revised  Statutes  U.  S..  upon  the 
ground  of  taking,  receiving,  reserving,  or 
charging  a  rate  of  Interest  greater  than  Is 
allowed  by  law,  H  la  necessary  to  allege  hi 
the  petition  that  the  act  was  "knowingly 
done."  Schuyler  Nat.  Bank  v.  Bolbmg,  24 
Neh.  821  (40  N.  W.  411). 

298.  (1890.)  In  a  petition  In  an  acUon 
against  a  national  hank  for  taking  usury, 
the  words  "so  as  aforesaid  paid  by  the  plain- 
tiff to  the  defendant,  and  by  the  defendant 
knowingly  contracted  for  and  received  from 
the  plaintiff."  are  neither  redundant,  scan- 
dalous, nor  Irrelevant  matter,  within  the 
meaning  of  section  125  of  the  code.  Schuy- 
ler Nat.  Bank  v.  Bollong,  28  Neb.  684  (45 
N.  W.  164). 

299.  (1896.)  A  petition  for  the  recovery 
of  double  the  amount  of  Interest.  In  which 
was  Included  usury  paid  to  a  national  bank, 
is  sufficiently  definite  in  Its  statements  of 
facte  when  therein  Is  shown  the  dates  and 
amounts  of  the  several  loans,  the  nsnrioas 
rate  of  Interest  stipulated  for.  and  the  date 
and  amount  of  Interest  actually  paid  npoo 
closing  up  the  series  of  transactions  de- 
scribed.  Ord  Nat.  Bank  v.  Wells,  43  Neb. 
560  (61  N.  W.  692). 

 Limitations. 

300.  (1893.)  The  limitation  of  two  years 
within  which  suit  may  be  brought  against 
a  national  bank  under  section  5198.  Revised 
Statutes  U.  S..  for  taking  usurious' interest, 
begins  to  run,  as  to  each  Installment  of  In- 
terest, from  the  time  when  such  Interest  Is 
paid.   First  Nat  Bank  of  Dorchester  v 
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Smith,  36  Neb.  199  (54  N.  W.  254);  (1894) 
Smith  V.  First  Nat.  Bank  or  Crete,  ^2  Neb. 
687  (SON.  W.  866);  (1894)  Lanham  v.  First 
Kat.  Bank  of  Crete,  42  Neb.  757  (60  N. 
W.  1041);  (189&)  Norfolk  Nat.  Bank  v. 
echvenk,  46  Neb.  38X  (64  N.  W.  1073). 

— ^— Eridence. 

Ji'ifa.  otis9-)  In  an  action  against  a  na- 
lional  bank  to  recover  the  penalty  provided 
by  the  United  States  statute  for  taking 
osurtous  Interest,  the  testimony  of  the 
plaintiff,  who  was  the  principal  witness  re- 
lied upon  to  establish  the  usury,  being 
vague.  Indefinite,  and  unsatisfactory,  the 
court  will  not  review  the  findings  of  fact 
of  the  Jury.  Volker  v.  Firat  Nat.  Bank,  26 
Neb.  602  (42  N.  W.  732). 

301.  (1897.)  In  an  action  against  a  nar 
Uonal  bank  to  recover  the  penalty  tor  tak- 
ing usury.  It  appeared  that  the  transactions 
between  plaintiff  and  the  bank  consisted 
of  a  la^e  number  of  loans  evidenced  by 
notes,  many  of  which  had  been  from  time 
to  time  renewed.  Beld,  That  evidence  of 
the  whole  course  of  transactions  was  ma- 
terial, although  some  were  not  pleaded  as 
usurious.  Firgt  Nat.  Bank  of  Tobioi  v.  Bar- 
nett,  61  Neb.  397  (  70  N.  W.  937). 

 Instructions. 

301(1.  (1897.)  In  an  action  against  a  na- 
tlooal  banlE  to  recover  a  penalty  for  usury, 
certain  instructions  examined,  and  heJd 
properly  refused.  Firat  Nat.  Bank  of  Tobtaa 
r.  Bamett,  51  Neb.  397  (70  N.  W.  937). 

•^—Amount  of  penalty  recoverable. 

302.  (1890.)  In  an  action  against  a  na- 
tional banking  association,  for  a  penalty 
under  section  5198,  Revised  Statutes  U.  S., 
the  plaintiff  may  recover  double  the  amount 
of  interest  actually  paid,  and  is  not  confined 
to  double  the  amount  of  tuury  paid.  ScAuy- 
ler  yat.  Bonk  v.  Bollong,  28  Neb.  684  (46 
N.  W.  164). 

InsolTencj  and  reeelTWS. 

303.  (1898.)  The  commission  or  written 
appointment  of  a  receiver  of  a  national 
bank  issued  by  the  comptroller  of  the  cur- 
rency, signed  by  him  and  attested  with  his 
teal  of  olBee.  is  a  certificate  within  the 
meaning  of  section  884,  Revised  Statutes 
United  States.  Such  a  certificate  proves 
itself,  and  is  admissible  In  evidence  without 
extraneous  proof  of  Its  genuineness.  Davis^ 
E$tate  V.  Watkina,  66  Neb.  288  (76  N.  W. 
375). 


304.  (I90O.)  The  United  States  circuit 
court  having  jurisdiction  over  a  receiver 
and  questions  growing  out  of  the  adminis- 
tration of  the  assets  of  an  insolvent  l>ank, 
the  supreme  court  of  the  state  will  not  In- 
terfere with  such  jurisdiction  or  the  carry- 
ing out  of  its  orders  and  judgments.  Bcha- 
herg  v.  McDonald,  60  Neb.  493  (83  N.  W. 
737). 

306.  (1901.)  A  bank  examiner  who 
takes  charge  of  the  assets  of  a  national 
bank,  under  the  directions  of  the  comp- 
troller, is  not  the  agent  for  the  bank  In 
sucb  negotiations  as  the  bank  may  be  per- 
mitted to  enter  into  with  a  view  to  resump- 
tion of  business.  TecumseA  Nat.  Bank  v. 
Chamberlain  Banking  Houae,  63  Neb.  163 
(88  N.  W.  186;  57  L.  R.  A.  811). 

"       Assessment  of  atockholdera  by  comp- 
troller. 

306.  (1898.)  An  assessment  levied  by 
the  comptroller  of  the  currency  on  a  stock- 
holder of  a  national  bank  draws  interest 
from  the  date  such  assessment  is  made  pay- 
able. Davto'  Eatate  v.  Watkina,  66  Neb.  288 
(76  N.  W.  575). 

307.  (1898.)  In  a  suit  against  a  stock- 
holder of  a  national  bank  to  recover  assess- 
ments defendant  cannot  assail  the  validity 
of  the  incorporation  of  the  bank.  Davia' 
Estate  V.  Watkina,  56  Neb.  288  (76  N.  W. 
576). 

308.  (1898.)  In  a  suit  against  a  stock- 
holder of  a  national  bank  to  recover  assess- 
ments levied  against  him  by  the  comp- 
troller of  the  currency  it  will  be  presumed 
that  the  stock  certificate  bearing  the  corpo- 
rate seal  of  the  bank  was  Issued  and  signed 
by  the  officer  having  authority  so  to  do. 
Davis"  Estate  v.  Watkina,  66  Neb.  288  (76 
N.  W.  575). 

309.  (1900.)  A  receiver  baa  authority  to 
Institute  proceedings  and  collect  assess- 
ments ordered  by  the  comptroller  of  the 
currency  against  stockholders  of  an  insolv- 
ent national  bank  on  their  individual  lia- 
bility, uid  satisfaction  of  a  judgment  ob- 
tained in  such  proceedings  satisfies  and 
obliterates  the  obligation,  regardless  of  the 
dIs[>ositlon  made  of  the  proceeds  of  such 
assessment  by  the  receiver  of  such  national 
bank.  Schaberg  v.  McDonald,  60  Neb.  493 
(83  N.  W.  737). 

BAR. 

Admission  as  attorney  to  practice,  see 
Attorney  and  Client,  §§  1-7. 
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Marriage  of  parents  of  Illegitimates  as 
bar  to  action,  see  Battardt,  8$  20-22. 

Discharge  in  bankruptcy  no  bar  to  credi- 
tors suits,  see  Creditor's  Suit,  S  3. 

General  judgment  In  creditors  suit  as  bar 
to  special  relief,  see  Creditor's  Suit,  §86. 

Compromise  as  bar  to  action,  see  Com- 
promise and  Settlement,  §§  17-23. 

Acts  barring  dower,  see  Z>ower,  §8 15-3S. 


Election  of  remedies  as  bar  to  other 
remedies,  see  Election  of  Remedies,  §8  10-34. 

Judgment  as  bar,  see  Judgment,  XIV. 

Pleas  in  bar,  see  Pleadinff,  i  17. 

Return  of  property  as  bar  to  action  for 
conversion,  see  Trover  and  Conversion,  §  35. 

BASEBALL. 
Playing  on  Sunday,  see  Sunday,  Sf  1*3- 


BASTARDS. 

ANALYSIS. 
Who  are  illegitimate,  §  1. 
Legitimation  giving  right  to  Inherit. 

 In  general,  8  2. 

—  — Becognition  or  acknowledgment,  6S  3-6. 
 Marriage  of  parents,  §§  7,  8. 

 Adoptlm  into  fftmlly^  8S  8,  10. 

Statutory  proTislonB,  8$  11-13. 
iratnre'and  form  of  remedy,  S8  14-19. 
Bar  or  abatement  of  proceedings. 
 Intermarriage  of  parties,  §8  20-22. 

-  Settlement  between  parents,  8  £8. 
 Death  of  child,  8  24. 

Who  may  maintain  proceedings,  |8  25-88. 
Jurisdiction,  88  80-^6. 
Venue,  88  37,  88. 
Limitations,  8  39. 

Examination  by  Justice  of  the  peace,  8S  40-42. 

Procees,  §  43. 

Becognizance,  8S44,  45. 

Pleading,  §8  46-50. 

Arraignment  and  plea,  H  51-53. 

necessity  of  plea  on  retrial,  {  54. 

Burden  of  proof,  8  55. 

Evidence  admissible. 

 In  general,  §§  56-59. 

 Testimony  given  on  preliminary  proceeding,  |8  60-64i 

 Offer  of  compromise,  8  S  65-68. 

 Marriage  of  prosecutrix,  fi  69. 

 Declarations  of  complainant,  8  70. 

 Intimacy  and  illicit  relations  of  parties,  8|71,  78. 

 Good  character  of  .defendant,  88  73,  74. 

 Character  and  conduct  of  prosecutrix.  If  75-82. 

Sufficiency  of  evidence. 
 In  general,  88  83-8a 

 To  prevent  a  discharge  on  habeas  corpus,  {  89. 

 Marriage  of  complainant,  8  9a 

 Alibi,  8  91. 

 Proof  that  child  was  alive,  88  92-94. 

Trial. 

 Course  and  conduct  in  general,  §§95-97. 

 Talcing  infant  child  to  witness  stand,  Sfi  68,  68. 

Argument  of  counsel,  88  100,  101. 
■  ■  Instructions,  88  102-105. 
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Crosa-examiuatlon  of  defendant,  S  106. 
Credibility  of  proeecutrix  as  vitneu,  ||  107-109. 
Judgment. 

 rUiatlon,  S  110. 

 Award  of  support  and  expenses,  IS  111-117, 

 Awnrd  when  mother  dead,  8  118. 

 Bond  for  support,  8  118- 

Bond  for  support,  89  120-121. 

Enforcement  of  order  of  support,  88  122,  123. 

Compromise  of  Judgment,  8  124. 

Costs,  apportionment  of,  8  120. 

Beriew,  81 126,  127. 


CHOSS-REtXHENCEa . 

Fornication;  Parent  and  Child. 
»rpu8  In  bastardy  proceedings, 

Corptta,  8  3. 
llegitimate. 

.)  At  common  law,  a  bastard 
sne  bom  neither  In  lawful  wed- 
ithtn  a  competent  time  after  its 
under  circumstances  which 
□possible  that  the  husband  of  Its 
a  be  Us  father.  Parker  v.  No- 
Heb.  315  (93  N.  W.  861;  60  L.  R. 

m  giving  right  to  Inherit, 
general. 

.)    The  moral  obligation  of  the 
legtlmate  children  does  not  legitl- 
Btter,  except  upon  the  conditions 
by  section  31,  chapter  23  of  the 
Statutes.    Trajfcr  v.   Setter,  72 
LOl  N.  W.  989). 
Ignition  or  acknowle^pnent 
(.)    A  writing  sent  by  one  In  this 
woman  in  Sweden  who  la  ad- 
"dear  mother"  and  providing  for 
ig   to   Nebraska,   and    to  send 
or  me"  and  start  him  alone  at 
an  Instrument  inclosed  for  the 
e  giving  directions,  to  any  one 
a  so  do,  how  to  aid  the  youth, 
(t  the  boy  as  "my  dear  son"  and 
nself  "his  father"  Is  not  such  an 
gment  of  an  llligitlmate  child  as 
i  for  by  section  31,  chapter  23,  of 
Statutes,  which  provides  that  ille- 
Oilldren  who  have  been  achsiowl- 
the  father  may  Inherit  from  him. 
urke,  56  Neb.  785  (77  N.  W.  444). 
2.)    In  the  writing  described  in 
chapter  23,  Compiled  Statutes, 
t  statement  that  the  child  is  illegi- 
d  no  intention  to  make  the  child 
leed  appear.   Thomaa  v.  Thoma», 
81  (90  N.  W.  830). 


6.  (1902.)  Section  31,  chapter  23,  Com- 
piled Statutes,  In  making  an  illegitimate 
child  an  heir  of  the  person  who  "shall.  In 
writing,  signed  in  the  presence  of  a  com- 
paent  witness,  have  acknowledged  himself 
to  be  the  father  of  such  child,"  only  pro- 
vided for  the  prescribed  evidence  of  pater- 
nity. Thomas  V.  Thomai,  64  Neb.  581  (90 
N.  W.  680). 

6.  (1906.)  A  writing  to  constitute  an 
acknowledgment  of  paternity  within  the 
provisions  of  section  31,  chapter  23,  Com- 
piled Statutes,  1903,  must  be  one  In  which 
the  paternity  is  directly,  unequivocally  and 
unquestionably  acknowledged.  Moore  v. 
Flack,  77  Neb.  62  (108  N.  W.  143). 

 Marriage  of  parents. 

(1904.)    The  marriage  of  the  parents 


7. 


of  illegitimate  children  does  not  legitimate 
the  latter,  except  upon  the  conditions  pre- 
scribed by  section  31,  chapter  23  of  the 
Compiled  Statutes.  Traver  v.  Setzer,  72 
Neb.  845  (101  N.  W.  989). 

8.  (1906.)  Evidence  examined,  and  held 
InsuQdent  to  show  a  common  law  marriage 
between  plaintiff's  mother  and  the  deceased, 
af oore  V,  Flack,  77  Neb.  52  (108  N.  W.  143). 

 Adoption  into  family. 

9.  (1901.)  The  expression  "adopted  Into 
the  family,"  In  section  31,  chapter  23,  Com- 
piled Statutes,  means  received  into  one's 
family  and  E^ven  the  family  name  and 
acknowledged  as  a  child.  Estate  of  Mor- 
ton V.  Morton,  62  Neb.  420  (87  N.  W.  182). 

10.  (1901.)  An  Illegitimate  child  whose 
parents,  before  his  death.  Intermarry  and 
have  other  children,  and  whose  father  has 
received  him  into  his  family,  and  acknowl- 
edged him  as  a  child  and  given  him  the 
family  name,  shall  he  counted  among  the 
legitimate  children  of  a  testator  and  share 
In  a  devise  "to  my  children  share  and  share 
alike"  equally  with  the  legitimate  children. 
Estate  of  Morton  v.  Morton,  62  Neb.  420  (87 
N.  W.  182). 
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Statutory  provisions. 

11.  (1888.)  Statute  providing  for  Im- 
prisonment of  father,  without  remedy  for 
t  Is  discharge  other  than  security  for  compli- 
ance with  the  order  of  the  court,  is  constl- 
tuttonal.  Ex  parte  Donahue,  24  Neb.  66  (38 
N.  W.  28). 

12.  (1805.)  Sectinn  1,  chapter  37,  Com- 
piled Statutes,  permitting  a  settlement  to  be 
made  In  a  bastardy  proceeding,  does  not 
violate  section  11,  article  III,  of  the  consti- 
tution, providing  that  no  bi.l  shall  contain 
more  than  one  subject,  and  the  same  shall 
be  clearly  expressed  In  its  title.  Stoppert 
V.  Nierle,  45  Neb.  105  (63  N.  W.  382). 

13.  (1903.)  Chapter  37,  Compiled  Stat- 
utes entitled  "Illegitimate  Children,"  held 
constitutional  and  valid.  Gatzemeyer  v. 
Peterson,  68  Neb.  832  (94  N.  W.  974). 

Nature  and  fonu  of  remedy. 

14.  The  proceeding  under  the  bastardy 
act  is  esentially  a  civil  one.  (1883)  Jones 
V.  State,  14  Neb.  210  (15  N.  W.  901);  (1884) 
Altschuler  v.  Algaza,  16  Neb.  631  (21  N.  W. 
401);  (1884)  Kremling  v.  Lallman,  16  Neb. 
280  (20  N.  W.  383);  (1891)  S(rtc*Ier  v. 
Grass,  32  Neb.  811  (4»  N.  W.  804). 

15.  (1879.)  Bastary  proceedings  are  In 
the  nature  of  a  civil  action  to  enforce  the 
performance  of  a  civil  and  moral  obligation 
— the  support  by  a  father  of  his  child. 
Cottren  V.  State.  9  Neb.  125  (1  N.  W.  1008). 

16.  (1882.)  A  proceeding  under  the  bas- 
tardy act  while  in  the  nature  of  a  civil 
action  is  properly  a  police  regulation  re- 
quiring the  putative  father  to  furnish  sup- 
port for  his  child,  and  to  Indemnify  the 
public  against  liability  for  Its  support.  Bx 
parte  CottreU,  13  Neb.  193  (12  N.  174). 

17.  (1895.)  An  action  under  the  provi- 
sions of  our  statute  in  relation  to  "Illegiti- 
mate Children"  Is,  In  Its  nature,  a  civil  pro- 
ceeding, and  the  rules  governing  such 
rroceedlngs  apply  to  it.  Stoppert  v.  Nierle, 
45  Neb.  105  (63  N.  W.  382). 

18.  (1901.)  Proceedings  in  bastardy  are 
purely  statutory  and  the  issue  and  order 
mvet  conform  to  the  statutes.  Peters  v. 
Killian.  68  Neb.  57  (87  N.  W.  1049). 

19.  (1901.)  The  bastardy  act  Is  an  ex- 
ercise of  the  police  power  of  the  state,  the 
object  of  which  is  to  require  the  putative 
father  to  furnish  support  for  bis  child 
and  Indemnify  the  public  against  liability 
for  Its  care  and  maintenance.  In  re  Walker, 
61  Neb.  803  (86  N.  W.  510). 


Bar  or  abatement  of  proceedings. 
—^—Intermarriage  of  parties. 

20.  (1884.)  The  intermarriage  of  the 
parties  will  always  be  encouraged  as  a 
means  of  terminating  litigation  and  render- 
ing some  measure  of  justice  to  the  Ittnocent 
offspring,  but  It  cannot  be  enforced  nor 
made  a  condition  of  Its  support.  Kremling 
V.  Lallman,  16  Neb.  280  (20  N.  W.  383). 

21.  (1902.)  The  word  "unmarried,"  as 
used  in  the  statute  as  unended  in  1875, 
properly  refers  to  the  status  of  the  mother 
at  the  time  her  child  Is  begotten  and  bom, 
and  does  not  relate  to  her  situation  at  the 
time  of  making  the  complaint  therein  re- 
ferred to.  Parker  v.  Nothomb,  65  Neb.  315 
(98  N.  W.  851;  60  L.  R.  A.  699). 

22.  (1904.)  Bastardy  proceedings  begun 
against  the  father  are  not  abated  by  his 
fraudulent  marriage  with  the  mother  not 
consummated  by  cohabitation  with  but  fol- 
lowed by  immediate  abandonment  of  her. 
Traj/er  v.  Setzer,  72  Neb.  845  (101  N.  W. 
989). 

 Settlement  between  parents. 

23.  (1901.)  A  settlement  between  the 
parents  of  an  tll^itimate  child.  In  order  to 
be  operative  as  a  stay  or  termination  of  such 
proceedings,  must  be  of  such  nature  and 
made  and  attested  In  such  manner  as  the 
act  prescribes  and  the  district  court  can 
take  judicial  cognizance  of  none  other.  In 
that  proceeding  the  court  cannot  try  the 
issue  whether  the  father  or  the  mother  of 
the  child  is  the  more  suitable  person  to  be 
entrusted  with  its  custody.  Peters  v.  Gil- 
lian, 63  Neb.  57  (87  N.  W.  1049). 

 Death  of  child. 

24.  (1893.)  The  prosecution  of  the 
father  of  a  bastard  child,  under  chapter  37. 
Compiled  Statutes,  does  not  abate  by  the 
death  of  the  child  pending  the  prosecution- 
Hanisky  v.  Kennedy,  37  Neb.  618  (56  N.  W. 
208). 

Who  may  maintain  proceedings. 

25.  A  proceeding  in  bastardy  may  be 
prosecuted  In  the  name  of  the  prosecutrix. 
(1879)  CottreU  v.  State,  9  Neb.  125  (1  N. 
W.  1008):  (1883)  Jones  v.  State,  ex  rel. 
(Hbson,  14  Neb.  210  (14  N.  W.  901);  (1884) 
Kremling  v.  Lallman,  16  Neb.  280  (20  N.  W. 
SOI);  (1884)  Altschuler  v.  Algaza,  16  Neb. 
631  (21  N.  W.  401);  (1888)  Znffram  v.  State, 
ex  rel.  Mcintosh,  24  Neb.  S3  (87  N.  W.  943). 

26.  (1879.)  Proceedings  under  the  bas- 
tardy act  of  1875  should  be  conducted  In  the 
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prosecuting  witness,  or,  If  she 
rosecute,  in  the  name  of  the 

where  proceedings  are  Instl- 
name  of  the  state,  without  ob- 

at  ground  until  after  judgment, 

a  waiver  of  the  objections,  the 
a  mere  trustee  for  the  real 

srest.    Cottrell  v.  State,  9  Neb. 

.  1008). 

)  Under  the  statute  entitled 
Children,"  prior  to  its  amend- 
5,  an  action  In  bastardy  could 
9d  by  any  woman  giving  birth 
tlmate  child,  •  even  though  be- 
oni  during  the  existence  of  the 
e.  Parker  v.  NothOmb,  65  Neb. 
V.  851;  60  L.  R.  A.  699). 

)  The  word  "unmarried,"  in 
Lapter  37,  Complied  Statutes  of 
oes  not  property  refer  to  the 
tns  at  the  time  of  making  the 

1  bastardy,  but  only  to  such 
ich  time  as  it  will  affect  the 
the  legitimacy  of  the  child,  or 
of  the  husband  to  support  It. 
othomh,  65  Neb.  308  (91  N.  W. 


)  In  a  proceeding  under  the 
,  the  district  court  acquires  Ju- 
r  the  filing  of  the  transcript  of 
ings  before  the  justice,  based 
■  complaint,  arrest  of  the  ac* 
order  requiring  him  to  appear 
latrlct  court  for  trial.  The  evl- 
complalnant,  on  the  preliminary 
,  reduced  to  writing  by  the 
ransmitted  to  the  district  court, 
purpose  of  confirming  or  Im- 
:  testimony  In  the  latter  court; 
occurring  In  the  exclusion  of 
.  such  examination  do  not  affect 
tion.  Altschuler  v.  Algaza,  16 
N.  W.  401). 

)  The  county  judge  has  jurls- 
>ar  proceedings  instituted  under 
of  Compiled  Statutes,  entitled 
Children."  Ingram  v.  State, 
'.oth,  24  Neb.  33  (37  N.  W.  943). 

)  A  bastardy  proceeding  is  es- 
civil  action,  and  can  only  be 
merits  in  the  district  court,  and 
tlce  of  the  peace  has  no  juris- 
ry  and  determine  the  guilt  or 
I  a  party  charged  with  being 
of  a  bastard  child,  itfunro  v. 
Neb.  849  (60  N.  W.  97). 


32.  (1895.)  Proceedings  under  chapter 
37.  Compiled  Statutes,  entitled  "Illegiti- 
mate Children,"  are  within  the  jurisdiction 
of  a  county  judge  and  may  be  instituted 
and  hearing  had  before  such  judge.  Sto:*- 
pert  V.  Nierle,  45  Neb.  106  (63  N.  W.  382). 

33.  (1895.)  Error  of  a  county  judge  In 
excluding  testimony  during  the  examina- 
tion of  complainant  in  a  bastardy  case  will 
not  affect  the  jurisdiction  of  the  district 
court.  Btoppert  v.  Nierle,  45  Neb.  105  (63 
N.  W.  382). 

34.  (1901.)  A  Justice  of  the  peace  ob- 
tains Jurisdiction  over  a  defendant  under 
the  bastardy  act  by  the  filing  of  the  statu- 
tory complaint,  duly  verified;  the  issuance 
of  a  warrant  for  the  arrest  of  the  defendant, 
and  its  execution,  the  execution  of  the 
process  serving  the  same  office  as  the  serv- 
ice of  a  summons  In  an  ordinary  civil  ac- 
tion. In  re  Walker,  61  Neb.  803  (86  N.  W. 
510). 

35.  (1901.)  In  a  proceeding  under  the 
bastardy  act  the  district  court  acquires  ju- 
risdiction by  the  filing  of  the  transcript  of 
the  proceedings  had  before  the  Justice  of 
the  peace,  based  on  a  proper  complaint,  ar- 
rest of  the  accused,  and  order  requring 
him  to  appear  before  the  district  court  for 
trial.  In  re  Walker.  61  Neb.  803  (86  N. 
W.  510). 

36.  (1901. )  The  district  court  having 
acquired  jurisdiction  in  a  bastardy  proceed- 
ing, by  the  filing  of  a  transcript  of  the  pro- 
ceedings had  before  a  justice  of  the  peace,  is 
empowered  to  try  the  case  and  render  Judg- 
ment, even  though  the  defendant  be  not 
personally  present  In  re  Walker,  61  Neb. 
803  (86  N.  W.  510). 

Venue. 

37.  (1888.)  Prosecution  in  bastardy  Is 
properly  commenced  In  county  where 
niother  resides  though  child  was  bom  in 
another  county.  Ingram  v.  State,  ex  rel.  Mc- 
intosh, 24  Neb.  33  (37  N.  W.  943). 

38.  (1894.)  Prosecution  may  be  had  in 
the  county  of  complainant's  residence 
where  the  child  is  liable  to  become  a  public 
charge,  notwithstanding  complainant  may 
have  a  legal  settlement  elsewhere.  Clark  v. 
Carey,  41  Neb.  780  (60  N.  W.  78). 

Limitations. 

39.  (1888.)  Where  the  action  wa.<)  not 
b:  ought  until  after  four  years  from  birth  of 
child  and  the  evidence  shows  the  party 
accused  to  be  the  father  and  claims  of 
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mother  were  made  at  first  oportunlty,  etc., 
not  barred.  Denham  v.  Wataon,  24  Neb. 
779  (40  N.  W.  308). 

Examination  by  Justice  of  the  peaoe. 

40.  (1891.)  The  provisfons  of  statute 
that  upon  a  complalct  of  bastardy  by  an 
unmarried  woman  to  a  Justice  of  the  peace 
that  she  Is  pregnant,  or  has  been  delivered 
of  a  child,  charging  a  putative  father  with 
the  offense,  the  defendant  shall  be  arrested, 
and  brought  to  answer,  and  which  requires 
the  Justice  to  examine  the  complainant  un- 
der  oath  touching  her  complaint,  which  ex- 
amination Is  to  be  reduced  to  writing,  are 
provisions  for  the  protection  of  defendants, 
and  may  be  waived  without  prejudice  to 
I  heir  defense.  Strickler  v.  Grass,  32  Neb. 
811  (49  N.  W.  804). 

41.  (1894.)  The  examination  by  a 
jastice  of  the  peace  of  a  person  charged 
with  being  the  father  of  a  bastard  child  Is 
in  no  sense  a  trial  of  the  merits  of  the 
controversy;  and  the  statute  does  not  con- 
template the  taking  of  any  testimony  in 
such  proceeding  on  behalf  of  the  party  ac- 
cused. Munro  v.  Callahan,  41  Neb.  849  (60 
N.  W.  97). 

42.  (1903.)  In  a  proceeding  under  chap- 
ter 37,  Compiled  Statutes,  the  record  of  the 
justice  of  the  peace  before  whom  the  pre- 
liminary examination  was  had,  showing 
that  the  examination  was  regularly  had  and 
completed,  is  conclusive  upon  the  question. 
Morgan  v.  StOne,  4  Unot  115  (93  K-  W. 
743). 

ProcesB. 

43.  (1901.)  The  execution  of  the  proc- 
ess In  a  bastardy  case  serves  the  same  office 
as  the  service  of  a  summons  In  an  ordinary 
civil  action.   In  re  Walker,  61  Neb.  803  (86 

N.  W.  510). 

Recognizance. 

44.  (1899.)  A  recognizance  in  a  bas- 
tardy proceeding,  conditioned  that  accused 
"shall  be  and  appear  before  the  district 
court  on  the  first  day  of  the  next  term 
(hereof,  and  appear  thereat  from  day  to  day 
to  abide  the  order  of  the  court,"  Is  limited 
to  the  term  at  which  It  exacts  the  appear- 
ance. A  continuance  of  the  cause  to  a  sub- 
sequent term  of  court  is  not  within  the  con- 
tract of  the  recognizance,  and,  If  made,  a 
non-appearance  of  accused  at  the  term  to 
which  the  continuance  carries  the  cause  Is 
not  a  breach  of  such  recognizance.  State  v. 
Murdock.  59  Neb.  521  (81  N.  W.  447). 


45.  (1902.)  A  recognizance  In  a  bas- 
tardy proceeding,  condittoned  that  the  ac- 
cused shall  apear  at  the  next  term  of  the 
district  court  to  answer  such  accusation, 
and  abide  the  order  of  the  court,  is  limited 
to  the  term  at  which  it  exacts  the  apt^ar- 
ance,  and  where  the  case  is  continued  lo  a 
subsequent  term  without  a  renewal  of  sach 
recognizance,  and  the  defendant  fails  to  ap- 
pear at  such  subsequent  term,  there  is  no 
liability  on  the  recognizance.  Perkins  v. 
Milton,  64  Neb.  848  (90  N.  W.  756). 

Pleading. 

46.  (1886.)  In  a  prosecution  under 
chapter  37,  Compiled  Statutes,  of  1886,  en- 
titled "Illegitimate  Children,"  no  pleadings 
are  necessary  in  the  district  court  except 
those  specified  in  the  act.  Hutchinson  v. 
State,  19  Neb.  262  (27  N.  W.  113). 

47.  (1889.)  A  denial  of  sexual  Inter 
course  on  the  day  named  In  Uie  complaint 
Is  not  a  denial  that  such  Intercoarse  had 
taken  place.  Planc3c  v.  Bishop,  26  Neb.  589 
(42  N.  W.  723). 

48.  (1894.)  The  complaint  Id  a  bastardy 
proceedings,  where  It  charges  the  date  of 
the  birth  of  the  child,  need  not  set  out  the 
time  or  place  when  or  where  It  was  be- 
gotten. Robb  V.  Hewitt,  39  Neb.  217  (58  N. 
W.  88). 

49, 60.  (1903.)  In  a  bastardy  proceeding, 
a  complaint  In  which  It  is  stated  that  the 
complainant  Is  an  unmarried  woman,  resid- 
ing in  the  county  where  the  complaint  was 
filed,  and  that  on  a  certain  day  Immediately 
preceding  its  filing  she  was  delivered  of  a 
bastard  child,  and  that  the  accused  Is  Its 
father,  is  suflBclent  to  sustain  a  verdict  of 
guilty  and  a  Judgment  thereon,  when  as- 
sailed for  the  first  time  In  the  appellate 
court.  Campion  v.  Lattimer,  70  Neb.  245 
(97  N.  W.  290) ;  (1903)  In  re  Application  of 
Campion,  5  Unof.  144  (97  N.  W.  443). 

Arraignment  and  plea. 

61.  (1886.)  When  a  person  chai^ 
with  being '  the  tether  of  an  Illegitimate 
child  is  placed  upon  trial  In  the  district 
court,  and  through  inadvertence  a  plea  to 
the  complaint  Is  not  taken  until  after  the 
Jury  is  impaneled  and  a  plea  of  not  guilty 
Is  then  entered,  such  omission  to  enter  the 
plea  before  Impaneling  of  the  Jury  would 
be  an  irregularity,  but  without  prejudice, 
and  a  new  trial  will  not  be  granted  tor  that 
reason.  HutcJiinson  v.  State,  19  Neb.  262 
(27  N.  W.  113). 
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,)  The  right  to  have  the  com- 
to  him  and  to  be  allowed  to 

0  may  be  waived  by  the  de- 
he  will  be  held  to  have  waived 

here  a  trial  Is  had  as  though 
lad  been  entered.  IScVeal  v. 
leb.  579  (101  N.  W.  236). 
)  Whc-e,  on  a  trial  in  a  bas- 
edlng,  the  defendant  goes  to 
hs  sole  and  only  issue  of  his 
rged  in  the  complaint,  and  on 
hat  he  has  pleaded  not  guilty, 
e  is  so  submitted  to  the  Jury, 
Lt  no  formal  arraignment  and 
is  entered  ot  record  Is  an 
which  at  most  is  error  without 
IcNeal  V.  Hunter,  72  Neb.  579 
236). 

'  plea  on  retrlaL 

)    When  a  plea  of  "not  guilty" 

1  a  bastardy  proceeding  and  a 
guilty  IB  rendered,  the  verdict 
lide  and  a  second  trial  had,  it 
ry  to  again  enter  a  second  plea. 
Unop,  26  Neb.  589  (42  N.  W. 

roof. 

)  m  a  prosecution  for  bas- 
the  testimony  of  the  complaint 
:he  first  act  of  Intercourse  with 
at  was  less  than  252  days  be- 
ii  of  the  Illegitimate  child,  the 
pon  the  complainant  to  eatah- 
iponderance  of  the  evidence  that 
leged  to  have  becfn  begotten  by 
mrse  was  of  premature  birth. 
Karr,  78  Neb.  488  (111  N.  W. 

miMible. 
aerftL 

, )  The  probable  duration  of 
f  gestation  is  a  question  of  fact 
a  by  proper  evidence  In  each 
ase  wherein  that  question  is 
avison  V.  Cruse,  47  Neb.  829 
23). 

.)    On  the  hearing  of  a  bas- 

idlng  it  is  error  for  the  district 
ait  evldefnce  of  the  value  of  the 
dered  by  the  attorneys  of  the 
Harshntan  v.  Ingweraon,  52 
1  N.  W.  StSO). 

.)  "Where  evidence  Is  intro- 
i  accused  for  the  purpose  of  es- 
n  allbl,  testimony  which  tends 
luch  evidence  may  be  properly 


received  In  rebuttal.  Campion  v.  iMttimer, 
70  Neb.  245  (97  N.  W.  290). 

59.  (1907.)  In  a  prosecution  for  bas- 
tardy, where  the  testimony  of  the  com- 
plainant shows  that  the  first  act  of  Inter- 
course with  the  defendant  was  less  than 
252  days  before  the  birth  of  the  illegitimate 
child,  evidence  tending  to  show  the  prema- 
ture birth  of  the  child  should  be  offered  in 
chief,  and  is  not  admissible  In  rebuttal. 
Souchek  V.  Karr,  78  Neb.  488  (111  N.  W. 
160). 

 Testimony  given  on  preliminary  pro- 
ceeding. 

60.  (1886.)  It  Is  not  error  to  allow 
counsel  for  defendant,  in  a  bastardy  pro- 
ceeding, on  cross-examination  of  the  prose- 
cutrix to  examine  her  as  to  what  she  testi- 
fied to  on  the  preliminary  hearing  before 
the  magistrate.  Masters  v.  Marsh,  19  Neb. 
458  (27  N.  W.  438). 

61.  (1889.)  Where,  after  the  prelimi- 
nary hearing  before  a  Justice  of  the  peace, 
but  before  the  trial,  the  plaintiff,  In  a  bas- 
tardy proceeding,  dies  and  the  action  is  re- 
vived in  the  name  of  the  county,  the  testi- 
mony of  such  plaintiff  given  before  the 
Justice  is  admissible  on  the  trial.  Dodge 
County  V.  Kemnitg,  28  Neb.  234  (44  N.  W. 
184). 

62.  (1891.)  The  examination  provided 
for  in  section  1  of  chapter  37,  Compiled 
Statutes,  is  only  of  the  complainant;  and  in 
a  case  where  a  defendant,  having  been  ar 
rested  and  brought  before  a  justice  of  the 
peace  on  a  charge  ■  of  bastardy,  was  per- 
mitted to  swear  and  examine  a  witness.  In 
his  defense,  whose  t^tlmony  was  taken 
down  In  writing  and  afterwards  offered  in 
evidence  upon  the  trial  in  the  district  court, 
held,  that  It  was  properly  rejected.  Daly  v. 
Melendy,  32  Neb.  852  (49  N.  W.  926). 

63.  (1895.)  The  portion  of  section  5. 
chapter  37,  Compiled  Statutes,  entitled  "Ille- 
gitimate Children,"  In  which  appears  the 
statement,  "And  at  the  trial  of  such  Issue 
the  examination  before  the  Justira  shall  be 
given  in  evidence,"  authorizes  the  offer  and 
introduction  In  evidence  by  either  party 
during  trial  In  the  district  court  of  the  ex- 
amination of  complainant  in  an  action  of 
bastardy,  taken  before  a  Justice  of  the  peace 
or  county  judge.  Stoppert  v.  NierJe,  45 
Neb.  105  (63  N.  W.  382). 

64.  (1903.)  In  a  proceeding  under  chap- 
ter 37,  Compiled  Statutes,  the  testimony 
given  by  the  complaining  witness  at  the 
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preliminary  examination  la  not  original  evi- 
dence, but  may  be  introduced  for  the  pur- 
pose of  confirming  or  impeaching  the  testi- 
mony of  the  complaining  witness  at  the 
trial;  but,  as  the  order  of  proof  Is  largely 
within  the  discretion  of  the  trial  court, 
held,  not  prejudicial  error  to  admit  in  eyJ- 
dence  a  transcript  of  such  testimony  before 
the  direct  examination  of  the  complaining 
witness.  Morgan  v.  Stones  4  Unof.  115  (93 
N.  TV.  743). 

Offer  of  compromise. 

65.  (1891.)  An  oflTer  of  compromise 
made  by  a  defendant  In  a  bastardy  proceed- 
ing, not  accepted.  Is  not  admissible  in  evi- 
dence. The  rule  does  not  exclude  the  ad- 
mission of  particular  facta  tending  to  show 
guilt.  Olson  V.  Petenon,  33  Neb.  358  (50 
N.  W.  155). 

66.  (1894.)  An  offer  made  by  the  de- 
fendant to  the  father  of  the  prosecutrix  to 
contribute  money  for  the  purpose  of  "send- 
ing the  prosecutrix  away"  Is  not  an  offer 
to  compromise,  and  Is  admissible  in  evi- 
dence. Bobb  V.  Hewitt,  39  Neb.  217  (58  N. 
W.  88). 

67.  (1897.)  In  a  bastardy  action  It  is 
prejudicial  error  to  admit  In  evidence,  over 
proper  objections,  an  offer  of  marriage  by 
the  putative  father  to  the  mother  of  the 
bastard  child,  made  with  a  view  to  the  set- 
tlement of  such  proceeding  about  to  be  com- 
menced. lAsy  V.  State,  ex  rel.  Dufek,  60 
N.  W.  226  (S9  N.  W.  768). 

68.  (1903.)  An  offer  by  the  defendant 
in  bastardy  proceedings  to  take  the  prosecu- 
trix away  to  a  physician  for  the  punwse  of 
getting  rid  of  the  child  is  not  an  offer  of 
compromise,  and  may  be  shown  as  an  ad- 
mission. Gatzemeyer  v.  Peterton,  68  Neb. 
832  (94  N.  W.  974). 

■  ■  Marriage  of  proaeeutrlz. 

69.  (1891.)  Where  the  complainant  has 
testified  that  she  was  unmarried  at  the  be- 
ginning of  the  action.  It  Is  proper  to  prove, 
on  cross-examination,  any  fact  or  circum- 
stance tending  to  show  that  she  was  mar- 
ried when  the  suit  was  instituted.  Olaon  v. 
Petenon,  33  Neb.  358  (50  N.  W.  155). 

 Declarations  of  complainant. 

70.  (1895.)  Evidence  of  declarations  of 
the  complainant  In  a  bastardy  suit,  in 
which  she  claimed  the  defendant  was  the 
father  of  her  child,  made  during  ordinary 
conversations  or  out  of  liourt  and  not  during 
her  testimony  before  the  justice  or  county 
judge  or  the  district  court.  Is  Incompetent 


and  inadmissible.  Btoppert  v.  Tiierle,  45  Neb. 
105  (63  N.  W.  382). 

 Intimacy  and  illicit  relations  of  par- 
ties. 

71.  (1886.)  In  a  bastardy  case  It  is  not 
error  to  refuse  a  question,  on  the  cross- 
examination  of  the  prosecutrix,  as  to  hav- 
ing had  intercourse  with  defendant  at  a  cer- 
tain time  and  pla(»,  about  nineteen  moDths 
before  the  birth  of  the  child.  Jfwtert  r. 
Marsh,  19  Neb.  458  (27  N.  W.  438). 

72.  (1891.)  In  an  action  of  bastardy 
upon  an  answer  of  not  guilty  by  the  defen- 
dant, witnesses  may  be  examined  on  th? 
part  of  the  plaintiff  as  to  the  intimate  rela- 
tions apparently  existing  between  the  ac- 
cused at  and  about  the  time  of  the  claimed 
conception.  Striclcler  v.  Onus,  32  Neb.  811 
49  N.  W.  804). 

Good  character  of  defendant. 

73.  (1894.)  Where  in  a  bastardy  pro- 
ceeding the  defendant  introduces  evidence 
of  good  character,  evidence  by  plaintiff  on 
rebuttal  admitted  without  objection,  tbougb 
not  responsive  to  the  question,  is  not  re- 
versible error.  Robb  v.  HevHtt,  39  Neb.  217 
(58  N.  W.  88). 

74.  (1895.)  The  character  and  reputa- 
tion of  the  defendant  for  chastity  and  vir- 
tue Is  not  an  Issue  in  an  action  of  bastardy: 
and  notwithstanding  proof  of  the  facta  cf 
his  having  sexual  connection  with  the  com- 
plainant and  of  hts  being  the  father  of  her 
child  may  affect  his  reputation  for  chastity, 
he  cannot  invoke  the  aid  of  his  previous 
reputation  in  that  resi>ect  as  tending  to 
disprove  such  facts.  Btoppert  V,  A'ierle,  45 
Neb.  105  (63  N.  W.  382). 

Character  and  conduct  of  prosecu- 
trix. 

76.  (1884.)  Where  doubt  Is  raised  as  to 
the  paternity  of  the  bastard  child  by  reason 

of  the  complainant's  connection  with  other 
men  about  the  time  It  was  begotten,  other 
facts  may  be  shown  sufficient  to  satisfy  the 
jury  that  the  accused  is  the  father.  Alt- 
schuler  v.  Algaza,  16  Neb.  631  (21  N.  W. 
401). 

76.  (1886.)  In  a  bastardy  proceeding 
evidence  that  plaintiff  has  had  intercourse 
with  other  men  before  the  birth  of  the 
child,  and  clearly  outside  of  the  period  of 
gestation,  is  immaterial  to  the  issue  and 
therefore  inadmissible  In  evidence.  Evi- 
dence of  such  Intercourse  Is  admissible  only 
for  the  purpose  of  showing  tliat  another 
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rson  charged  is  the  father  of  the 
7  V.  Beert,  20  Nab.  366  (30  N. 

..)  Testimony  thi»t  the  com- 
d  sexual  Intercourse  with  men 
:he  defendant,  outside  the  period 
I,  Is  Inadmissible  In  evidence. 
;<er«on,  33  Neb.  358  (50  N.  W. 

!.)  In  a  bastardy  casd,  where 
ly  Is  conflicting  as  to  the  pater- 
child,  it  Is  competent  for  the  de- 
»rove  that,  about  the  time  the  al- 
ourse  was  had,  the  complainant 
!  was  frequently  TlsiLed  by  a 
than  the  defendant  from  a  half 
I  hour  and  a  half  each  time. 
>urt,  34  Neb  187  (51  N.  W.  7*5), 
i.)  In  an  action  of  bastardy  the 
I  entitled  to  ask  the  complainant 
;s-exam  I  nation  whether  she  had 
lectlon  with  other  men  at  or 
me  the  child  was  begotten,  and 
li  question  answered;  and  It  Is 
strict  the  range  of  such  croas- 
1  to  a  number  of  days  less  than 
>f  ^station,  especially  so  when, 
ise  at  bar,  the  time  excluded  by 
on  is  the  ten  days  or  two  we  ks 
'  prior  to  the  date  when  the 
it  has  testified  she  bad  the  first 
lal  Intercourse  with  defendant, 
rlthln  the  period  of  gestation. 
Vierle,  46  Neb.  105  (63  N.  W. 

».)  Evidence  of  the  unchastlty 
lant  In  a  bastardy  proceeding, 
period  of  gestation,  whether  in 
)f  proof  of  her  improper  condnct 
general  reputation  fbr  chastity. 
It  to  the  issues  presented  for 
son  V.  Crwse,  47  Neb.  829  (66  N, 

L.)  Evidence  of  a  rumor  as  to 
lacy  between  complainant  and  a 
than  defendant,  is  not  relevant 
>.   Erickton  v.  SchmilJ,  62  Neb. 

W.  166). 
1.)    Id  prosecutions  for  bastardy, 
admissible  to  show  that  the 
:  had  sexual   Intercourse  with 

than  the  'defendant  about  the 
became  pregnant.  Erickton  v. 
Neb.  868  (87  N.  W.  166). 

of  evidence, 
ineral. 
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act  is  essentially  a  civil  one  and  a  prepond- 
erance of  evidence  Is  sufficient.  (1897) 
Alttchuler  V.  Algassa,  16  Neb.  631  (21  N.  W. 
401);  (1891)  Strickler  v.  Qra»9,  32  Neb.  811 
(49  N.  W.  804);  (1891)  Olaon  v.  Peterson, 
33  Neb.  358  (60  N.  W.  155);  (1S93)  Dake- 
hart  V.  Coughman,  36  Neb.  412  (54  N,  W. 
680);  (1894)  Robb  v.  Hewitt,  39  Neb.  217 
(58  N.  W.  88);  (1896)  Davison  v.  Cruse.  47 
Neb.  829  (66  N.  W.  823);  (1906)  Stotten- 
herg  v.  State,  76  Neb.  631  (106  N.  W.  975); 
(1902)  Priei  v.  Adams,  3  Unof.  305  (91  N. 
W.  536). 

84.  ( 1884. )  Evidence  examined,  and 
held  to  sustain  the  verdict.  Altachuler  v. 
Algaza,  16  Neb.  631  (21  N.  W.  401). 

85.  E3vidence  In  bastardy  proceedings 
held  to  sustain  a  finding  that  defendant  was 
the  putative  father  of  a  bastard  child. 
(1888)  Denham  v.  Watson,  24  Neb.  779  (40 
N.  W.  308);  (1889)  Plancfc  v.  Bishop^  26 
Neb.  S89  (42  N.  W.  723) 

86.  (1888.)  Evidence  in  bastardy  pro- 
ceeding held  to  sustain  a  verdict  of  guilty. 
Ingram  v.  State,  ex  rel.  Mcintosh,  24  Neb. 
33  (37  N.  W.  943). 

87.  (1891.)  Evidence  as  to  the  date  of 
the  alleged  conception  held  sufllcient  to  sus- 
tain verdlet  a^lnst  defendant.  SiHckler  v. 
Grass,  32  Neb.  811  (49  N.  W.  804). 

88.  ( 1901. )  Evidence  examined,  and 
held  sufficient  to  sustain  a  verdict  of  guilty 
on  a  charge  of  bastardy.  Outhrie  v.  State. 
2  Unof.  28  (96  N.  W.  243). 

To  prevent  a  dlaeharge  on.  habeas 

corpus. 

89.  (1881.)  In.  a  prosecution  for  bas- 
tardy by  a  woman  claiming  to  be  unmarried 
by  reason  of  her  husband  having  a  wife 
living  at  the  time  of  her  marriage  to  him, 
held,  that  hearsay  evidence  as  to  such  prior 
marriage  of  her  husband  having  been  ad- 
mittetl  without  objection,  tended  to  prove 
that  she  was  unmarried  and  would  be  suffi- 
cient when  the  offensa  charged  was  clearly 
proved,  to  prevent  the  court  from  discharg- 
ing the  accused  on  a  writ  of  habeas  corpus. 
In  re  Carleton,  11  Neb.  99  (7  N.  W.  755). 

 Karri  atre  of  complainant. 

90.  (1898.)  To  maintain  a  finding  of 
guilty  It  is  necessary  to  show  ty  evidence 
that  the  mother,  at  the  time  of  '.he  birth 
of  the  alleged  bastard,  was  an  unmarried 
person.  Johnson  v.  State,  56  Neb.  781  (76 
N.  W.  427). 
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 Alibt. 

91.  (1S77  )  Where,  on  the  trial  of  a  de- 
rsndant  under  the  bastardy  act,  an  alibi 
was  estabi'ahed  by  two  credible  witnesses 
1  a  addftlon  to  that  of  the  accused,  as 
."i::'alnst  the  unsupported  testimony  of  the 
mother  of  the  child,  the  verdict  should  be 
set  aside  as  being  against  the  evidence. 
Spurgeon  v.  Clemmona,  6  Neb.  307. 

 Froot  that  child  was  sllTe. 

92.  (1893.)  Where  the  prosecuting  wit- 
ness after  testifying  that  she  was  the 
mother  of  the  child  which  she  held  in  her 
arms  at  the  time,  and  that  it  was  lU^itl- 
mate  and  was  begotten  by  d^endant  on  a 
certain  day,  there  is  sufficient  proof  tliat  the 
child  was  bom  alive  and  was  alive  at  the 
time  of  the  trial-  Dukehart  v.  Coughman, 
36  Neb.  412  ^64  N.  W.  680). 

93.  ( 1902. )  In  a  prosecution  for  bas- 
tardy when  it  is  proven  tliat  a  child  was 
born  upon  a  certain  day  ft  may  Iw  inferred 
that  It  was  born  alive.  Priel  v.  AOaiM,  3 
Unof.  305  (91  N.  W.  536). 

94.  (1904.)  In  a  bastardy  case  the  tes- 
timony of  the  prosecutrix  that  she  was  the 
mother  of  a  bastard  child;  that  It  was  bom 
on  a  certain  date;  that  it  is  a  girl,  and  the 
accused  is  its  father,  together  with  the 
fact  that  she  brought  a  child  with  her  to 
the  witness  stand.  Is  sufficient  to  warrant 
the  inference  that  such  child  was  bom  alive, 
and  was  living  at  the  time  of  the  trial. 
Esoh  «.  Oraue,  72  Neb.  719  (101  N.  W.  978). 
Trial. 

Course  and  conduct  in  generaL 

95.  (1884.)  Upon  the  trial  of  a  bastardy 
case  neither  party  Is  entitled  to  more  than 
three  peremptory  challenges.   KremHng  v. 

Lallman.  16  Neb.  280  (20  N.  W.  383): 
Stoppert  V.  merle,  45  Neb.  105  (63  N.  W. 
382). 

96.  ( 1888. )  In  bastardy  proceedings, 
where  the  prosecuting  attorney  instructed 
the  prosecutrix  to  turn  the  face  of  the  ille- 
gitimate child  so  that  the  jury  could  observe 

It,  and  which,  upon  objection  being  made 
thereto,  was  held  by  the  court  to  be  Im- 
proper, no  error  could  be  assigned.  In- 
gram V.  State,  ex  rel.  Mcintosh,  24  Neb.  33 
(37  N.  W.  943). 

97.  (1901.)  Where  a  defendant  fails  to 
appear  In  the  district  court,  in  pursuance 
to  an  order  made  at  the  prellmiDary  In- 
quiry had  before  a  justice  of  the  peace, 
and  pnteres  T-n  nlea  to  the  comolaint.  a 
trial  may  be  b:iA  to  the  court  without  the 


aid  of  a  jury  provided  for  by  section  5  to 
try  the  issue  on  a  plea  of  not  guilty.  In  re 
Walker,  61  Neb.  803  (86  N.  W.  510). 

 Taking    infant    child    to  witness 

stand. 

98;  (1886.)  When  in  a  prosecution  un- 
der the  provisions  of  chapter  37,  Compiled 
Statutes,  1886,  enUUed  "Illegitimate  Chil- 
dren," the  prosecutrix  being  called  as  a  wit- 
ness takes  with  her  to  the  witness  stand  the 
child,  the  partemlty  of  whom  is  In  question, 
said  child  leing  only  about  seven  moatha 
old.  It  is  tiot  error  for  the  trial  court  to  re- 
fuse to  order  the  child  to  be  removed. 
Hutchinson  v.  State,  19  Neb.  262  (27  N.  W. 
113). 

99.  (1904.)  It  is  not  error  for  the  court, 
on  the  trial  of  a  bastardy  case,  to  refuse  to 
order  or  cause  to  be  removed  from  the 
court  room  a  child  less  than  five  months 
old,  brought  by  the  prosecutrix  with  her 
to  the  witness  stand,  where  such  child  was 
not  exhibited  to  the  Jury,  and  no  compari- 
son was  made  between  it  and  the  alleged 
father.  Each  v.  Oraue,  72  Neb.  719  (101 
N.  W.  978). 

 Argument  of  connaeL 

too.  (1888.)  In  proceedings  In  bastardy, 
where  the  defendant,  although  present  la 
court,  did  npt  take  the  witness  stand  as  a 
witness  in  his  own  behalf  and  deny  the 
charge  made  by  the  prosecutrix,  It  was 
held  competent  for  the  attorney  for  the 
prosecutrix,  in  arguing  the  case  to  the  jury, 
to  refer  to  such  want  of  denial  on  the  part 
of  the  accused.  Ingram  v.  State,  ex  rei. 
Mcintosh.  24  Neb.  33  (37  N.  W.  943). 

101.  (1891.)  Remarks  of  counsel  derog- 
atory to  character  of  adverse  party  and  his 
fomlly  disapproved,  but  held  not  sufBdnit 
ground  for  reversal.   Daly  v.  Melendp,  82 

Neb.  852  (N.  W.  926). 

 Instructions. 

102.  (1892.)  In  a  bastardy  pro»edlng 
a  failure  to  Iiutruct  that  the  jury  may  take 
fi.to  consideration  any  variations  in  the 
testimony  of  the  prosecutrix  before  the 
magistrate  and  that  before  the  jury,  is 
not  reversible  error,  where  no  such  Instruc- 
tion was  requested  to  be  given.  Burris  r. 
Court.  34  Neb.  187  (51  N.  W.  745). 

103.  (1891.)  An  Instruction  that  It  Is 
Incumbent  cn  defendant  to  establish  an  allbt 
by  a  preponderance  of  the  evidence,  thit  is. 
by  the  greater  weight  of  evidence,  before 
he  is  entitled  to  an  acquittal  on  this  ground, 
and,  as  bearing  upon  this  defense,  "yon 
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should  carefully  consider  all  tbe  eTidence 
before  you  toucLlng  upon  the  question,  and 
if  you  believe  from  such  evidence  that  the 
defeodant  was  at  another  place  than  that 
wbere  the  Intercourse  la  alleged  to  have 
taken  place  at  the  time  of  auch  alleged  in- 
tercoorse,  bo  that  he  could  not  have  been 
guilty  of  the  same,  then  you  should  acquit 
tbe  defendant  of  snch  charge,"  la  correct. 
Vttlt  V.  Melendv,  32  Neb.  8E2  (49  N.  W.  926). 

104.  (1903.)  Certain  Instructloos  ex- 
amined, and  held  not  Improperly  given. 
Uorgan  v.  Stone,  4  Unot  115  (93  N.  W. 
743). 

104a.  (1884.)  In  bastardy  proceedings 
where  two  others  than  defendant  swear  that 
they  bad  intercourse  with  the  complainant 
about  the  time  the  child  was  begotten,  it 
Is  not  error  to  refuse  to  Instruct  that  If  tbe 
Jury  bellere  such  witnesses  they  should  find 
for  defendant.  Altachuler  v.  Algasm,  16 
Neb.  631  (21  N.  W.  401). 

105.  (1906.)  In  a  bastardy  proceeding  in 
which  the  defendant  denies  his  guilt,  the 
Jory,  if  defendant  so  requests,  ahould  be  In- 
structed In  accordance  with  the  provialons 
of  section  6,  chapter  37.  Compiled  Statutea, 
1903,  so  far  as  applicable  to  the  testimony, 
and  It  is  error  to  refuse  to  so  Instruct. 
StoUemterg  v.  State,  75  Neb.  631  (106  N.  W. 
975). 

Cross-examination  of  defendant. 

106.  (1889.)  Where  in  a  bastardy  pro- 
ceeding, the  defendant  denies  having  had 
sexual  intercourse  with  the  complaining 
wltnesB  on  the  day  named,  any  question 
relating  to  the  situation  of  plaintiff  and  de- 
fendant while  together  on  that  day.  or 
about  that  time,  is  proper  on  cross-examina- 
tloD.  Planck  V.  Bishop,  26  Neb.  589  (42  N. 
W.  723). 

Credibility  of  proaeentilx  aa  vltneas. 

107.  (1884.)  Wbere  a  complainant  tes- 
tifies that  the  defendant  bad  sexual  Inter- 
course with  her  at  a  certain  time,  and  fs 
the  tether  of  her  bastard  child,  and  two  wit- 
nesses swear  that  they  had  connection  with 
her  about  the  same  time,  it  is  not  error  for 
the  court  to  refuse  to  glre  an  Instruction 
that  if  tbey  believe  the  last  witnesses  they 
should  And  for  the  defendant.  Altschuler 
V.  Algaza,  16  Neb.  631  (21  N.  W.  401). 

108.  ( 1903. )  An  Instruction  that  the 
nnsuroorted  testimony  of  the  prosecutrix 
should  be  received  with  caution  and 
velghted  carefully,  on  the  theory  that  she 
Ebonld  be  regarded  as  an  accomplice,  is 


properly  refused;  her  interest  in  the  event 
of  the  case  may  be  considered,  but  the  in- 
struction should  go  no  further.  Gatzemej/er 
V.  Peterson.  68  Neb.  832  (94  N.  W.  974). 

109.  (1906.)  Where  there  Is  a  variance 
between  tbe  testimony  of  the  complaining 
witness  given  at  the  preliminary  and  her 
testimony  at  the  trial  in  a  bastardy  pro- 
ceeding, if  tbe  defendant  requests  the  court 
to  Instruct  the  Jury  on  this  variance  as 
affecting  the  credibility  of  the  complainant, 
it  is  error  to  refuse  such  instruction.  Quinn 
V.  Eggleaton,  76  Neb.  409  (106  N.  W.  976). 

Judgment. 
 PlUation. 

110.  (1877.)  In  an  action  (or  bastardy^ 
on  a  verdict  of  guilty,  it  Is  the  duty  of  the 

court  to  adjudge  tbe  defendant  to  be  the 
reputed  father  of  the  bastard  child,  and  a 
failure  to  do  so  will  render  the  orders  of 
the  court  for  the  support  of  the  child  er- 
roneous. Spurgeon  v.  CJemmona,  6  Neb. 
307. 

—     Award  of  support  and  expenses. 

111.  (1888.)  Where  there  Is  consider- 
able delay  in  instituting  the  proceedings,  ex- 
penses accruing  prior  to  that  time  will  not 
be  allowed.  Denham  v.  Watum,  24  Neb. 
779  (40  N.  W.  808). 

112.  (1891.)  In  a  basUrdy  case,  where 
the  Jury  return  a  verdict  of  guilty  against 
the  defendant.  It  Is  ordinarily  the  duty  of 
the  court  to  charge  him  with  such  sum  or 
sums,  for  the  maintenance  of  the  child,  as 
It  shall  deem  proper,  and  require  him  to 
give  security  to  perform  the  order.  Dodge 
County  V.  Kemnitx,  32  Neb.  238  (  49  N.  W. 
226). 

113.  (1903.)  The  amount  which  a  de- 
fendant in  bastardy  proceedings  shall  be 
adjudged  .to  pay  Is  largely  In  the  dtecretion 
of  the  district  court,  and  its  award  will  not 
be  disturbed  unless  manifestly  excessive. 
Oatzemeyer  v.  Petertan,  68  Neb.  882  (94  N. 
W.  974). 

114.  (1894.)  It  is  not  error  in  a  prose- 
cution for  bastardy  to  order  the  accused,  on 
conviction,  to  pay  to  tbe  complainant  a  spe- 
cific amount  of  money  for  the  support  and 
education  of  the  illegitimate  child.  Clark 
V.  Carey,  41  Neb.  780  (60  N.  W.  78). 

116.  (1894.)  Some  discretion  Is  allowed 
the  trial  court  In  fixing  the  amount  in 
which  the  accused,  upon  conviction  for  bas- 
tardy, shall  stand  charged,  and  a  judgment 
In  snch  case  will  not  on  appeal  be  held  to 
be  excessive  in  the  absence  of  a  manifest 
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abase  of  discretion,  dark  v.  Oarey,  41  Neb. 
780  (60  N.  W.  78). 

116.  (1897.)  The  word  -'maintenance" 
as  used  in  section  6,  chapter  37,  Compiled 
Statutes,  relating  to  bastardy  proceedings, 
does  not  Include  the  value  of  aerrlces  of 
prosecutrix'  attorneys.  Harahman  v.  Inth 
icerson,  52  Neb.  IIS  (71  N.  W.  980). 

117.  (1898.)  The  amount  which  a  party 
adjudged  guilty  in  a  prosecution  for  bas- 
tardy shall  be  ordered  or  adjudged  to  pay 
is  to  some  extent  within  the  discretion  of 
the  trial  court,  and  its  judgment  In  such 
matter  will  not  In  error  proceedings  be  de- 
termined excessive  unless  there  Is  apparent 
manifest  abuse  of  discretion.  Wurdeman 
V.  Schultft,  64  Neb.  404  (74  N.  W.  961). 


■  Award  when  mother  dead. 


118.  (1891.)  If  the  mother  be  dead  the 
child  may  be  placed  In  the  care  of  the  puta- 
tive faUier,  In  which  case  no  order  for  the 
payment  of  mon^  will  be  necessary.  The 
judgment,  howerer,  continues  subject  to 
modtflcatton  during  the  minority  of  the 
child,  and  if  the  child  Is  Ill-treated  by  Its 
father  or  those  having  Its  care,  the  court 
upon  the  proper  application,  may  make  such 
further  order  as  may  be  necessary  for  Its 
maintenance  and  protection.  Dodj/e  County 
V.  Kemnitz.  32  Neb.  238  (49  N.  W.  226). 


■  Bcmd  for  supporL 


119.  (1903.)  A  judgment  rendered  In  a 
proceeding  under  chapter  37,  Compiled  Stat- 
utes, is  not  void  because  It  fails  in  express 
terms  to  provide  for  the  defendant  giving 
security  for  the  payment  of  the  sums  ad- 
judged against  him,  and  thereby  securing 
his  liberty.  Morgan  v.  Stone,  4  Unof.  116 
<93  N.  W.  743). 

Bond  for  support. 

120.  (1902.)  After  a  bastardy  proceed- 
ing has  tieen  prosecuted  to  judgment,  there 
is  no  authority  for  the  execution  and  ap- 
proval of  a  bond  to  save  the  county  harm- 
less. State,  ex  rel.  Peters,  v.  McBriOe.  64 
Neb.  547  (90  N.  W.  209). 

121.  (1894.)  When  for  the  deceased 
mother  of  a  bastard  child  the  proper  county 
has  been  substituted  as  complainant  In  pro- 
ceeding! under  chapter  S7,  Compiled  Stat- 


utes, the  judgment  and  order  of  the  court, 
upon  a  verdict  of  guilty,  should  require  de- 
fendant to  "give  security  to  save  the  eomty 
harmless  from  any  expense  which  may  be 
Incurred  in  tihe  support  of  said  child." 
Dodge  County  v.  Semnitz,  38  Neb.  554  (57 
N.  W.  386). 

Enforcement  of  order  of  support 

122.  (1882.)  The  sum  adjudged  to  be 
paid  by  putative  father  Is  not  a  debt  within 
the  meaning  of  the  constitution,  and  In  case 
of  his  failure  to  comply  with  the  Judgment 
he  may  be  imprisoned.  Ex  parte  Cottell. 
13  Neb.  193  (12  N.  W.  174). 

123.  (1901.)  A  suit  against  the  putative 
father  of  a  bastard  child,  is  a  civil  action 
accompanied  by  the  extraordinary  remedy 
of  an^st  and  Imprisonment  to  enforce  a 
Judgment,  in  re  Walker,  61  Neb.  803  (86 
N.  W.  510). 

Compromise  of  Judgment. 

124.  (1902.)  The  prosecutrix  has  no 
authority  to  compromise  or  release  a  Judg- 
ment rendered  in  a  bastardy  proceeding. 
State,  ex  rel.  Peter*,  v.  McBride.  64  Neb.  547 
(90  N.  W.  209). 

Costs,  apportionment  of. 

126.  (1883.)  The  court  may  apportion 
the  costs  between  the  parties.  Jo»e»  v. 
State,  ex  rel.  Gibsjn,  14  Neb.  210  (16  N.  W. 
901). 

Review. 

126.  (1888.)  Proceedings  under  the  bas- 
tardy act,  where  the  putative  father  is  im- 
prisoned for  non-compliance  with  ihe  order 
of  the  court,  will  not  be  reviewed  on  appli- 
cation for  writ  of  habe<u  corpus.  Ex  parte 
Donahue,  24  Neb.  66  (38  N.  W.  28). 

127.  (1891.)  There  being  no  bill  of  ex- 
ceptions, and  error  not  appearing  affirma- 
tively, a  judgment  In  bastardy  Is  affirmed. 
Dodge  County  v.  Kemnitz,  32  Neb.  238  (49 
N.  W.  226). 

BATTERY. 

See  Assault  and  Battery. 

BEER. 

As  Intcnlcatlug  liquor,  see  Intoxicating 
Liqumrs,  SI  242.  243. 
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Constitution  and  b7-laws,  S  I- 

 Waiver  of  provieiona,  1 2. 

Kembenhip. 

 Beqnfrements  and  waiver  thereof,  fiS  3-6. 

 Suspension  and  reinstatement,  S  7.  . 

Change  of  beneficiaries,  i  8. 
Bight  to  benefits,  SS  9-13. 

 Persons  entitled,  H  13-15. 

Forfeiture  of  beneftts,  ||  16-20. 

Right  of  action  against  association,  SS  21-23. 

Acceptance  of  benefits  as  bar  of  action  for  wrongful  death,  H  24-28. 


Cboss-References. 

Fraternal  and  mutual  benefit  insurance 
associations,  see  Insurance. 

Acceptance  of  relief  from,  as  release  of 
lUbility  of  employer,  see  Matter  and  Serv- 
ant, f  S  60-69. 

Exemption  of  benevolent  associations 
from  taxation,  see  Taxation,  IS  144-147. 

Gonttitation  and  by-laws. 

1.  (1899.)  The  rules  and  regulations  of 
fraternal  beneficiary  soeletles  for  the  crea- 
tion and  payment  of  their  funds  to  the 
properly  designated  beneficiaries  should  re- 
«lTe  aucb  liberal  construction  as  to  carry 
out  the  benevolent  purposes  sought  to  be 
aooompllshed.  FUher  v.  Donovan,  57  Neb. 
»1  (77  N.  W.  778:  44  L.  R.  A.  383). 

WalTtr  of  proTislons. 

2.  (1902.)  Officers  of  the  subordinate 
lodges  of  benevolent  scletles  have  no  au- 
thority to  waive  any  provisions  of  the  rules 
of  the  order  which  form  a  part  of  the  con- 
tract of  membership.  Royal  Highlanders 
V.  ScoviU,  66  Neb.  213  (92  N.  W.  206;  4 
L  R.  A.  [n.  s.]  421). 

Kambenthip. 

 Requirements  and  waiver  thereof. 

5.  (1894.)  Where  the  acceptance  of  as- 
sessments by  a  relief  department  of  a  rail- 
way company,  from  an  applicant,  without  the 
required  preliminaries  to  membership,  was 
with  the  knowledge  of  the  superintendent  of 
the  department,  there  was  no  question  of 
the  auUiority  of  aubordlnate  employees  to 
waive  requirements,  their  acta  being  in 
tndi  case  the  acts  of  the  department  Bur- 
Hngton  Voluntanf  Relief  Department  v. 


Wmte,  41  Neb.  B47  (69  N.  W.  747;  43  Am. 
St.  Rep.  701). 

4.  (1894.)  Where  a  relief  department, 
maintained  by  a  railway  company,  caused  to 
be  deducted  from  the  pay  of  an  applicant 
for  membership,  asseaaments  on  the  basis 
of  membership,  with  knowledge  of  the  fact 
that  no  formal  application  had  been  made, 
and  no  physical  examination  had,  as  re- 
quired by  its  by-laws,  it  is  estopped  from 
disputing  that  such  applicant  was  a  mem- 
ber, the  fact  that  it  is  a  mutual  insurance 
company  not  relieving  it  from  the  rules  of 
estoppel.  Burlington  Voluntary  Relief  De- 
partment V.  White,  41  Neb.  547  (59  N.  W. 
747;  43  Am.  St.  Rep.  701). 

5.  (1894.)  Where  a  relief  department 
maintained  by  a  railway  comjiany,  caused  to 
be  deducted  from  the  pay  of  an  applicant 
for  membership,  assessments  on  the  basis 
of  membership,  with  knowledge  of  the  fact 
that  no  formal  application  had  been  made 
and  no  physical  examination  bad,  as  re- 
quired by  its  by-laws,  the  department  was 
not  relieved  from  liability  because  of  a  rule 
which  provided  that  where  an  employee  hac 
made  a  proper  application  and  passed  a 
physical  examination  the  department  should 
only  be  liable  during  a  delay  in  the  approval 
of  his  application  for  injuries  or  death 
caused  by  accident.  The  department,  under 
the  facts  stated,  was  estopped  not  only  from 
denying  that  there  had  been  an  application 
and  examination,  but  from  denying  that  the 
application  had  been  approved.  Burlington 
Voluntary  Relief  Department  v.  White.  41 
Neb.  547  (69  N.  W.  747;  43  Am.  St.  Rep. 
701). 

6.     (1894.)    Where  a  relief  department 
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maintained  by  a  railway  company,  caused  to 
be  deducted  from  the  pay  ol  an  applicant 
for  membership,  assessments  on  tbe  basis 
of  membership,  with  knowledge  of  the  fact 
that  no  formal  application  had  been  made 
and  no  physical  «amInatlon  had,  as  re- 
quired by  Its  by-laws,  the  tender  of  a  re- 
turn of  such  assessment  did  not  release  It 
from  liability,  because  liabilltleB  had  al- 
ready accrued  against  the  deiMrtment  from 
which  it  could  not  disdiarge  itself  by  re- 
funding the  asseasment  Burlinffton  Voluih 
tary  Relief  Department  v.  White,  41  Neh. 
547  (59  N.  W.  747;  43  Am.  St  Rep.  701). 

^——Suspension  and  relnstatMnent. 

7.  (1902.)  Where  one  of  the  rules  of  a 
fraternal  association,  which  forms  a  part 
of  the  contract  of  membership,  is  that  after 
suspension  for  non-payment  of  dues  a  mem- 
ber could  only  be  reinstated  while  In  good 
health,  the  receipt  of  her  dues  for  reinstate- 
ment  by  the  subordinate  lodge's  secretary, 
while  she  was  In  a  dying  condition,  was  no 
waiver  of  such  requirement  of  good  health. 
Royal  Biffhlander$  v.  BooviHe,  66  Neb.  213 
(92  N.  W.  206;  4  L.  R.  A.  [n.  s.]  421). 

Change  of  beneficiaries. 

8.  (1899.)  A  member  holding  a  certifi- 
cate Id  a  fraternal  beneficiary  society  may 
at  his  option  change  tbe  beneficiary  therein 
so  long  as  he  complies  with  the  laws  of 
such  society  and  keeps  within  its  limita- 
tions, and  those  of  tbe  statute  under  which 
it  is  organized.  Fisher  v.  Donovan,  57  Neb. 
361  (77  N.  W.  778;  44  L.  R.  A.  383).  . 

Ugrlit  to  benefits. 

9.  (1899.)  A  certificate  in  a  fraternal 
beneficiary  society  Is  a  mere  expectancy, 
and  the  beneficiary  has  no  vested  right 
therein.  Fiaher  v.  Donovan,  67  Neb.  361 
(77  N.  W.  778:  44  L.  R.  A.  383). 

10.  (1899.)  Upon  the  death  of  a  mem- 
ber holding  a  certificate  In  a  fraternal  bene- 
ficiary society  tbe  money  arising  from  such 
certificate  vests  absolutely  in  the  benefi- 
ciary properly  designated  by  the  m«nher. 
Fiaher  v.  Donovan,  57  Neb.  361  (77  N.  W. 
778;  44  L.  R.  A.  383). 

11.  (1903.)  The  contract  was  for  "pay- 
ment for  each  day  of  dlBablllty  by  reason 
ot  accident,"  and  the  regulatloiui  provide 
that  "the  word  'disability'  shall  be  held  to 
mean  physical  inability  to  work."  The  de- 
cision of  tbe  medical  examiner  that  plain- 
tiff, who  had  suffered  amputation  of  a  leg 
by  reason  of  his  injury,  was  "able  to  work," 


will  not  be  construed  to  mean  that  plalntitT 
was  recovered  from  his  disability,  when  it 
is  shown  by  the  evidence  that  the  examiner 
at  the  same  time  declared  plalntitt  "able  to 
do  light  work  at  present,  *  *  *  bat  he  is 
still  disabled."  Chioaffo,  B.  d  Q.  R.  Co.  v. 
Olsen,  70  Neb.  559  (97  N.  "W.  831). 

12.  (1903.)  The  decision  of  the  medical 
examiner  that  plaintiff  is  "not  entitled  to 
any  further  disability  benefits"  Is  a  mere 
conclusion,  and  Is  not  binding  upon  the  par- 
ties. Chicago,  B.  <£  Q.  R.  Go.  v.  OKen,  70 
Neb.  669  (97  N.  W.  831). 

■  fersons  entitled. 

13.  (1895.)  No  beneficiary  having  been 
designated  by  a  member  of  a  volunury  re- 
lief department  of  a  railway  company,  the 
rules  of  the  department  construed  and  helA 
to  constitute  his  widow  his  beneficiary. 
Burlington  Voluntary  Relief  Department  v. 
White,  41  Neb.  647  (69  N.  W.  747;  43  Am. 
St.  Rep.  701). 

14.  (1899.)  Creditors  have  no  right  to, 
or  interest  in,  a  certificate  in  a  fraternal 
beneficiary  society,  either  before  or  after 
the  death  of  the  member,  and  they  cannot 
participate  in  the  fund  derived  therefrom. 
Fisher  tj.  Donovan,  57  Neb.  361  (77  N.  W. 
778;  44  U  R.  A.  888). 

16.  (1899.)  A  member  of  a  fraternal 
beneficiary  society  has  no  such  Interest  or 
property  in  the  proceeds  of  a  certificate 
therein  that  he  can  impress  such  proceeds 
with  a  trust  in  favor  of  his  creditors. 
Fiaher  v.  Donovan,  67  Neb.  361  (77  N.  W. 
778;  44  L.  R.  A.  888). 

Forfeiture  of  benefits. 

16.  (1900.)  An  employee  of  a  railroad 
company  who  has  accepted  from  it  damages 
for  injuries  sustained  cannot  recover  bene- 
fits for  such  injury  from  the  relief  depart- 
ment of  such  corporation  under  an  agree- 
ment of  membership  releasing  the  company 
from  liability  in  case  of  such  acceptance. 
Clinton  v.  Chicago^  B.  A  Q.  R.  Co.,  60  Neh 
692  (84  N.  W.  90). 

17.  (1902.)  Terms  In  a  benefit  certill- 
cate  of  the  Burlington  Voluntary  Relief  De- 
partment of  the  Chicago,  Burlington  ft 
Quincy  Railroad  Company  providing  that 
where  members  of  that  demrtment  shall 
elect  to  accept  the  benefits  provided  by  tbe 
certificate,  they  must  watre  all  right  of  a^ 
tlon  against  the  railroad  company  for  the 
Injury  received,  examined,  and  heH  valid. 
Oyster  v.  ReUef  Department  of  Chicago,  B. 
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65  Neb.  789  (91  N.  W.  699;  69 

'1). 

2.)  Where  tbe  full  penalty  pre- 
atatute  boa  beea  recovered  from 
D,  Burlington  ft  Qulncy  Railroad 
'or  the  unlawful  killing  of  one 
loyees  who  is  a  member  of  the 
Relief  Department  of  such  com- 
beneficiary  named  In  tbe  certifl- 
ch  employee  cannot  maintain  a 
ction  against  tbe  railroad  com- 
iich  certificate.  Oyster  v.  ReHef 
t  of  ChicxtffO,  B.  d  Q.  R.  Co.,  66 
II  N.  W.  699;  59  L.  R.  A.  291). 

6. )  When  tbe  certificate  of 
Mn  a  railway  relief  department 
provides  tbat  the  Indemnity 
>vlded  shall  be  waived  or  for- 

a  action  for  damages  against  the 
rapany  itself,  the  terms  of  the 
ad  not  the  general  rules  of  law 

tbe  election  of  remedies,  will 
■he  consequences  of  sucb  an  elec- 
«r<  V.  Chicago.  B.  d  Q.  R.  Co., 

(104  N.  W.  1066).  [See  Chicago, 
Co.  V.  Beatv.  76  Neb.  786.] 

6.)  The  provision  in  a  contract 
-ship  in  tbe  relief  department 
ly  suit  at  law  shall  be  brought 
d  company  for  damages  arising 
owing  out  of"  the  death  of  the 
e  benefit  otherwi&.e  payable  shall 
forfeited.  Is  against  public  policy 
>t  be  enforced.  Chicago,  B.  d  Q. 
taJy.  76  Neb.  786  (111  N.  W.  598). 

ition  against  asso^tUm. 

4.)  A  rule  of  a  relief  depart- 
rallway  company,  that  all  contro- 
connectlon  with  the  department 
BUbmitted  to  the  superintendent, 
sion  should  be  final,  subject  to 
»  not  prevent  the  maintaining 
1  by  the  beneficiary  of  one  whose 
>  is  denied,  since  in  diselalmlng 
rship  before  his  death  the  super- 
ras  not  acting  judicially  after  a 

a  controversy  upon  the  subject, 
^ting  in  an  administrative  ca* 
behalf  of  tbe  department  alone. 

YohLntary  Relief  Department  v. 
!feb.  647  (69  N.  W.  747;  43  Am. 
1). 

4.)  A  rule  of  a  relief  depart- 
rallway  company,  that  all  contro- 
connectlon  with  the  department 
submitted  to  the  superintendent, 
stoa  Bbonld  be  final,  subject  to 


appeal,  does  not  prevent  the  maintaining 
of  an  action  by  the  beneficiary  of  one  whose 
membership  Is  denied,  since  this  was  not 
a  controversy  with  the  department  as  to 
transactions  between  it  and  a  memter,  but 
was  an  action  by  the  widow  after  W.'s  mem- 
bership had  ceased  to  enforce  a  liability 
accruing  to  her.  Burlington  Voluntary  Re- 
lief Department  v.  White.  41  Neb.  547  (59 
N.  W.  747;  43  Am.  SL  Rep.  701). 

23.  (1896.)  If  parties  to  a  contract 
agree  that  if  a  dispute  arises  between  them 
that  such  dispute  sbal]  be  submitted  to 
arbitration,  refusal  to  arbitrate  or  no  arbi- 
tration is  not  a  defense  to  an  action  brought 
on  such  contract  by  one  of  tbe  parties  there- 
to, as  the  effect  of  sucb  agreement  Is  to  oust 
the  courts  of  their  jurisdiction,  and  is  con- 
trary to  public  policy  and  therefore  void. 
National  Masonic  Accident  Asa'n  v.  Burr,  44 
Neb.  266  (62  N-  W.  466). 

Acceptance  of  benefits  as  bar  of  action  for 
wrongful  death. 

24.  (1895.)  The  acceptance  by  a  rail- 
way employee  of  payments  under  a  relief 
fund  contract  after  an  injury  and  the  cause 
of  action  thereon  has  accrued  operates  as 
an  estoppel  to  afterwards  bring  an  action 
for  damages  for  such  injuries.  Chicago,  B. 
d  Q.  R.  Co.  V.  Bell.  44  Neb.  44  (62  N.  W. 
314):  (1900)  Clinton  v.  Chicago,  B.  d  Q.  R. 
Co.,  60  Neb.  692  (84  N.  W.  90);  (1906)  Chi- 
cago, B.  d  Q.  R.  Co.  V.  Healy,  76  Neb.  786 
(111  N.  W.  598). 

25.  (1895.)  The  agreement  of  an  em- 
ployee of  a  railroad  company  tbat  accept- 
ance of  funds  from  the  relief  department 
shall  release  the  company  from  liability  in 
esse  of  injury,  is  not  a  waiver  of  bis  right 
for  damages  when  be  does  not  accept  bene- 
fits. Chicago.  B.  d  Q.  R.  Co.  v.  Bell,  44 
Neb.  44  (62  N.  W.  314);  (1894)  Chicago,  B. 
d  Q.  R.  Co,  V.  Wymore,  40  Neb.  645  (58  N. 
W.  1120). 

26.  (1897.)  The  agreement  of  an  em- 
ployee of  a  railroad  company,  upon  becoming 
a  member  of  the  relief  department,  that 
acceptance  of  relief  fund  should  release  the 
company  from  liability  for  damages  in  case 
of  injury,  la  not  against  public  policy  or 
without  consideration.  Chicago,  B.  d  Q.  R. 
Co.  V.  Curtis,  51  Neb.  442  (71  N.  W.  42;  66 
Am.  St.  Rep.  456). 

27.  (1897.)  An  agreement  of  an  em- 
ployee of  a  railroad  company,  that  accept- 
ance of  a  relief  fund  from  a  relief  depart- 
ment, should  relieve  the  railroad  company 
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from  liabllftr  for  damages  In  case  of  Injury, 
although  made  with  the  relief  department, 
Ib  available  to  the  railroad  company  as  a 
defense.  Chicago,  B.  d  Q.  R.  Co.  v.  Curiit, 
61  Neb.  442  (71  N.  W.  42;  66  Am.  St  Rep. 
456). 

28.  (1902.)  The  election  of  the  widow 
of  a  member  of  the  Voluntary  Relief  De- 
partment of  the  Chicago,  Burlington  A 
Quincy  Railroad  Company  to  accept  the  pro- 
visions of  a  relief  certificate  In  which  she 
is  the  beneficiary  does  not  bar  an  action  by 
the  personal  reprosentative  of  the  deceased 
against  the  railroad  company,  under  the 
provisions  of  section  2,  chapter  21,  Com- 
piled Statutes  of  Nebraska,  for  the  benefit 
of  the  minor  children  of  the  deceased.  OyS' 
tcr  V.  Relief  Department  of  Chicago,  B.  <E 
Q.  R.  Co.,  66  Neb.  789  (91  N.  W.  699;  69  L. 
R.  A.  291). 

BENEFICIARIES. 
Of  insurance  policy,  see  Inauranoe. 
 of  mutual  societies,  see  Inturance, 

XIX.  E. 

Of  trust  funds,  see  Trust*.  Til. 

BENEFITS. 

Deduction  of  to  property  from  assess- 
ment for  city  Improvementa,  see  MmUdpal 
Corporationt,  81380-388. 


S5 

Special  benefits  from  street  Improvement, 
see  Municipal  Oorporationa,  {f  466-482. 

BENEFICIAL  SOCIETIES. 
See  Insurance. 

BEST  AND  SECONDARY  EVI. 

DENCE. 
In  civil  cases,  see  Evidence.  V. 
In    criminal   prosecution,   see  Criminal 
Law,  X,  E. 

BETTING. 

See  Oatning. 

BIAS. 

Disqualifying  Juror,  see  Jury,  %i  254-258. 

Of  witness  as  affecting  credibility,  see 
Witnegtet,  SS  256-372. 

Of  Judge  as  ground  for  new  trial,  see 
Judges,  8S  15-19. 

BIBLE. 

Use  In  public  schools,  see  ScihooU  and 
B<(hoot  Diatrictt.  H  273-276. 

BIDS. 

For  state  contracts,  see  States,  $|  130.  131. 
On  county  contracts,  see  Counties,  H  344- 

351. 

At  Judicial  sates,  see  Judicial  Sales.  iS 
316-324. 

At  tax  sales,  see  Taxation,  SS  646-650. 


BIGAMY. 


BIQAMY. 


Cboss-Refebences. 
See,  also.  Fornication ;  Divorce  and  Ali- 
mony. 

Unlawful  cohabitation,  see  Adultery. 

Validity  of  marriage,  see  Marriage. 

Competency  of  spouse  to  testify  atfalnst 
the  other,  see  Witneaaes,  S 157. 

1.  (1899.)  In  a  prosecution  for  bigamy 
it  is  prejudicial  error  to  permit  the  state 
to  reinforce  a  disputable  presumption  in 
reganl  to  the  capacity  of  one  of  the  parties 
to  contract  a  valid  marriage,  by  the  intro- 
duction of  Incompetent  evidence  directly 
bearing  upon  the  question.  Reynolds  v. 
State.  58  Neb.  49  (?&  N.  W.  483). 


dissolved  by  death  or  divorce.  Public  policy 
forbids  that  the  performance  of  the  mar- 
riage relation  should  depend  upon  anything 
so  precarious  as  the  mental  state  of  one  of 
the  parties.  Reynolds  v.  State,  58  Neb.  49 
(78  N.  W.  483). 

3.  (1899.)  Whether  in  a  prosecution  for 
bigamy,  an  honest  and  reasonably  grounded 
belief  entertained  by  the  defendant  in  the 
death  of  an  absent  spouse  Is  of  Itself  a  com- 
plete defense,  Quoere.  Reynolds  v.  State.  58 
Neb.  49  (78  N.  W.  483). 

4.  (1901.)  The  mere  allegation  or  aver- 
ment of  a  marriage  as  a  tact.  Implies  that 
the  marriage  was  legal.  SitJa  v.  State.  61 

Neb.  589  (85  N.  W.  836;  57  L.  R.  A.  155). 


2.  (1899.)  A  married  person  will  not  5.  (1901.)  A  wife  is  a  competent  wit- 
be  absolved  from  the  bonds  of  matrimony  ness  against  her  husband  in  a  prosecution 
by  believing,  even  npon  Information  ap-  for  bigamy.  Hills  v.  State,  61  Neb.  589  (85 
parently  reliable,  that  the  marriage  has  been     N.  W.  836;  67  L.  R.  A.  165). 
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BILLIARDS. 

),  Oaminff. 

on  of,  by  city,  see  Municipal  Cor- 

§$  592-594. 

BILL  IN  EQUITY. 

ity. 

LL  OF  EXCEPTIONS. 
ept0na,  BiU  of. 

ILL  OF  EXCHANO& 

8  and  Notes. 

BILL  OF  LADING. 

riera,  II,  B. 

LL  OF  PARTICULARS. 

tdinff. 


In  actions  before  justice  of  peace,  see 
Juttiee  of  the  Peace,  fiS  142-lSl. 

BILL  OF  SALE. 
As  assignment  for  creditors,  see  A»»ign- 

ments  for  Benefit  of  Creditors.  H  22-26. 

As  chattel  mortgage,  see  Chattel  Mort 
gage9,M  1^-19- 

See  Sale*. 

BILL  QUIA  TIMET. 
See  Quieting  Title. 

BILLS. 

See  Bills  and  Notes. 

Enactment  of  statutes,  see  Statute;  II 
1-23. 


BILLS  AND  NOTES. 
ANALYSIS. 

JISITES  AND  VAUSITT. 

k.>  Form  and  contents  of  promissory  notes. 

Draft  as  promissory  note,  S  1. 

Parties,  k  2. 

Estopp^  to  deny  capacity  of  pay«e,  SS  3-5. 
Designation  of  time  of  payment,  S  6. 
ProTislons  for  confesaloB  of  Judgment,  1 7. 

Allonge,  5§8,  9. 

Kemoranda  and  Indorsements,  1 10. 
B)  Bxecntlon  and  deUTsry. 

Persons  liable  whose  names  are  not  «a1»eribed  or  Inserted,  II  ll-w. 

DeUTsry,  1 14. 

 Conditional  daUvery,  II  IB,  16. 

3)  Acceptance. 

Necessity,  SS  17-19. 

Sufficiency,  IS  20-23. 

Liability  created  in  gmeral,  1 24. 

Acceptance  of  eonditiimal  order,  1 25. 

Conditional  acceptance  1 86. 

Agreemmt  to  accept,  II 
D)  Consideration. 

Necessity,  |{  30-33. 

Bollleiaiey,  ||  34-38. 

 Consideration  moving  to  another,  S 8  39-44. 

 Sale  of  Interest  in  public  land*,  II 45-49. 

_Insnxanee  premium,  I  60. 

 pre-exl*ting  Indebtedness,  II  51,  58. 

Consideration  for  acceptance,  S  B«. 
Failure  of  consideration,  S  64. 
 Partial  faUure,  II  55,  56. 

;B)  Validity. 

What  law  gorema,  II 57,  58. 
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Validity  of  assent. 

 —  Fraud,     59,  60. 

 Duress,  SS  61, 6!». 

Legality  of  object  or  eonslderatton,  H  68-68. 
"— '  Gaming  contract,  H  69,  70. 

 CJompoundlng  felony,  §S  71,  73. 

Effect  of  partial  invalidity,  H  73,  74. 
Bight  to  contest  vaUdity,  <  75. 

n.  OONSTBTTCTION  AND  OFEBATION. 
In  general,  S§  76,  77. 
Parties,  S$  78-81. 

Aocommodation  parties,  SS  8S,  83. 

Bepresentative  capacity,  §{84-86, 
Consideration,  IS  87,  88. 
Interest,  S§  89-98. 
Time  of  maturity,  IS  94-99. 
Days  of  grace,  IS  100-103. 
Mode  and  form  of  payment,  S  103. 
Construction  of  instruments  together,  §5  104-106. 
Konoranda  and  indorsements,  ii  107-110. 
Effect  as  asslgnmsnt  of  fund,  H  111-116. 

in.  NEOOnABHilTT  AND  TBAN8FEB. 

(A)  Instruments  negotiable. 

In  general,  §  117. 

Words  of  negotiability,  S5  118,  119. 
Certainty  as  to  time  of  payment,  §§  120-125. 
Certainty  as  to  amount,  §§  126-128. 

 ProvlBlon  for  attorney's  fees,  189-131. 

Frovislmis  for  payment  of  taxes,  SI  138-186. 
Conditions  and  restrlctloui  In  instrument,  IS  137-189. 
Provisions  in  collateral  instrument  or  agreement,  |{  140-14^ 
Effect  of  indorsement  or  other  transfer,  §8  145,  146. 
Negotiability  of  particular  instruments,  SI  147-154. 

(B)  Transfer  by  Indorsement. 

Sufficiency  of  indorsement,  IS  166,  166. 
Necessity  of  delivery.  S  167. 
Operation  and  effect  as  to  title,  S$  168,  168. 
—^—Indorsement  as  security,  8§  160-161a. 

Indorsement  for  collection,  §8  162-167. 
—  Unauthorised  indorsement,  §  168. 
— —  Porged  indorsement,  5  169. 

Transfer  of  collateral  securities,  1 170. 
Enjoining  negotiation  of  note,  IS  171-174. 

(C)  Transfer  without  indorsement. 

Transfer  by  delivery,  IS  175-179. 

Note  payable  to  fictitious  payee,  S  180^ 
Purchase  at  Judicial  sale,  6  181. 
Assignment  of  note,  S§  182,  183. 
 Non-nogotlable  note,  §  184. 

IV.  BIGHTS  AND  UABILTTIES  ON  INDOBSEKENT  OB  TBANSFEB. 
(A)  bdorsement  before  delivery  to,  or  tranafer  by  payee. 
Nature  of  liability  on  Indorsement,  §|  186-187. 

 As  Mcond  indorser,  ||  188-190. 

^——Accommodation  indorsement,  |  191. 

 As  fturety,  SI  192-194. 

As  guarantor,  SI  195-197. 
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IHscharge  of  Indoiser,  §S  188-20a 

 Alteration  of  rote.  H  SOI,  802. 

Indorsement  for  transfer. 

Nature  of  liability  on  indorcoment,  i  203. 

 Ab  maker,  §  204. 

 Am  surety,  |  SOS. 

••Am  euarantor,  f  $  206-208. 

Conditional  indorsement,  H  209,  210. 

Discharge  of  indorsor,  §8  211-214. 

Necessity  of  first  proceeding  against  Indorser,  {  216. 

Estoppel  to  deny  or  limit  indorsement,  {  216. 
As8ig:nment  or  sale. 

Bepresentations  and  warranties,  1 217. 

Xiability  of  aEsignor  of  non-negotiable  note  to  assignee,  18  218,  219. 
Equities  and  defenses  against  assignee,  8S  220-223. 
Bona  fide  purchasers. 
In  general,  ||  224-226. 
Statntory  prorlsions,  1 1 227,  228. 
Actual  notice,  ii  220-233 

 Notice  to  agent  of  indorsee,  {$  234,  235. 

Constmctlve  notice.  H  236-241. 

 Matters  apparent  from  Instrument,  8S  242-248. 

Taking  after  maturity. 

 What  constitutes  taking  after  maturity,  SS  249-251. 

■     —  Extension  of  time  of  payment,  |  252. 

 Defenses  as  against  purchaser  after  maturity,  ${  253-260. 

Taking  In  payment  of  pre-existing  debt,  IS  261-265. 
Parchasers  from  bona  flde  holder,  fiS  iW6-270. 

 Purchase  by  payee,  fi  271. 

Taking  as  collateral  security,  SI  272-277. 
Purchase  for  less  than  face  value,  §S  275-282. 
Purchaser  of  stolen  note,  S  283. 
Defenses  against  bona  flde  purchasers. 

Want  or  failure  of  consideration,  Sfi  284-891. 
 ni^ality  of  consideration,  fl  292-296, 

Fraud  in  procurement,  S8  896-301. 
 Duress,  8  302. 

Coverture,  §  302a. 

—  Alteration,  §S  303-308. 

 :  Usury,  58300-313. 

 Payment,  88  314,  315. 

Effect  of  cancelation  as  against  payee,  8  316. 

ENTUENT,  DEUAND,  NOTICE  AND  PB0TE8T. 
Time  for  presentment,  88  317-329. 
Place  of  presentment,  88  330-333. 
Effect  of  failure  to  demand  i»ym«nt,  8  334. 
Excuse  for  failure  to  demand  paymmt,  8  386. 
Necessity  for  protest,  88  336-339. 
Beqnisites  and  sufficiency  of  protest,  88  340-342. 
Notice  of  non-payment  and  protest. 
 Necessity,  8  343. 

-  Persons  who  must  give,  88  344-346. 

 Persons  to  whom  notice  must  be  given,  1 847. 

 ServlM,  88  348,  349. 

 Time,  88  360-363. 

 Effect  of  failure  to  give,  f  354. 

Waiver  of  presentment,  8  355. 

Pees  and  cost  of  protest,  88  356,  357. 
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VI.  PATXENT  AND  DISCHABOE. 

Hod*  and  snfllclency  of  payment,  H  358,  859. 

 Benewal  note,  SS  360,  361. 

Sufflciency  of  tender  of  payment,  S  363. 
Indorsement  of  payments,  SS  363,  364. 
Persons  to  whom  payment  may  be  made,  S|  36S-8T5b 

 Agent  of  payee,  H  376-387. 

 Forged  Indorsement,  18  388-301. 

Application  of  payments,  H  398-304. 
Effect  of  payment  as  discharge,  SS  395-807. 
Part  payment  as  waiver  cf  defenses,  1 398. 
Recovery  of  payments,  SS  389,  400. 
Effect  of  release  of  Joint  makar^  {  401. 

VIL  ACTIONS. 

Bight  of  action  in  general,  §§  40S,  403. 

Accrual  of  right  of  action,  §  404. 

Joinder  with  action  to  foreclose  mortgage,  §  404a. 

Persons  who  may  maintain  action,  SS405-41S. 

Conditions  precedent,  §{  413-410. 

Defenses,  SS  420-488. 

 Want  or  failure  of  consideration,  IS  484-438. 

 Usury,  SS  433-430. 

 Possession  of  collateral  seenzity,  i  440. 

 Payment,  $8  441,  442. 

 Counter  claim  or  set-off,  SI  443-446. 

Venue,  8  446. 
Parties,  81 447-453. 
Limitations,  SS  454-464. 
Petition.  88  466-481. 

 Designation  of  parties,  88  482,  483. 

 Allegation  as  to  amount  due,  68  484-488. 

 Bill  of  particulars,  18480,  400. 

Answer,  SS  401-510. 
Demurrer,  8  511. 
Beply,  S  512. 

Issues  and  proof,  88  513-521. 

 Matters  admissible  under  general  denial,  8S  525K-528. 

 Vrrlance,  H  529,  530. 

Process,  SS  531-533. 
Presumptions,  88  534-530. 
Burden  of  proof,  SS  540-542. 

 Execution  and  delivery  of  note,  81  643-545. 

'--  '  —  Ownership  of  note.  88  546-560. 

 Want  or  failure  of  consideration,  SS  651,  668. 

 Validity  of  consideration,  S  553. 

 Oood  faith  of  purchase,  IS  564-564. 

 Payment,  S6  565-568. 

'         Authority  to  receive  payment,  ||  668*871. 

Admissibility  of  evidence,  88  578-605. 

— ^Altered  note,  88  606-600. 

—  Declarations  and  admissions,  IS  610-61& 

 Parol  evidence,  88  619-640. 

Weight  and  sufflciency  of  evidence,  S8  641-662. 

■   Want  or  failure  of  conaideration,  88  668-66& 
~~  Validity  of  consideration,  88667-670. 
 Duress,  8  671. 

— —  Oood  faifh  of  purchase,  SS  675^>678. 
——'  Authority  to  receive  payment,  IS  678-684. 
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-FoasesBion  M  evidence  of  ownership,  ||  685-696. 
■Payment,  (696. 

FoBsession  as  evidence  of  payment,  S|  697-699. 


Qaestions  of  law  and  fact,  §S  700-703. 
Direction  of  verdict,  S  704. 
Instructions,  §§  705-7S5. 
Bight  to  open  and  close,  §  726. 
Amount  of  recovery,  IS  727,  788. 
Stipulation  for  Judgment,  1 728. 
Judgment,  iS  730-734. 
Bef  ormation  of  Instrument,  S  735. 

 Merger  and  bar,  S  736. 

 Payment  and  satisfaction,  i  7S7. 

 Opening  or  vacating,  1 788. 

Attorney's  fees,  SI  739-743. 
Appeal  and  error,  {  744. 

Caoss-RmBEKCEa. 
of,  see  Alteration  of  7n*tru- 

instrument  as  subjecc  to  at- 
«  Attachment,  SI  66,  67. 
f  bank  for  negligence  In  coll^ 
check,  see  Banle*  and  BatiMnif, 

Is,  see  State*,  %  211. 
rants,  see  States.  H  1S7-209. 
strict  bonds,  see  Schools  and 
iet»,  11174-197. 
ding,  see  Carriers,  §§51-55. 
of  payment  of  note,  see  Ouar- 

irety  for  husband,  see  Husband 

it  married  women  on  note,  see 
i  Wife,  1173-75,  156,  167. 
premium  notes,  see  iMurance, 

on  lost  note,  see  Lost  Instru- 

on,  when  lost,  as  bar  to  action 
ereof ,  see  Lost  Instruments,  S  7. 
if  note  as  collateral  security,  see 

tender  of  money,  see  Tender, 

1  of  promissory  note,  see  Trover 
ion.  IS  6. 7. 

ISFTES  AND  VALIDITY. 
1  Contents  of  Promissory  Notes, 
omissory  note. 

^    A  draft,  drawn  by  an  au- 
mt  of  a  corporation,  on  such 
or   the   treasurer   thereof  In 
bird  party,  for  a  debt  due  such 


third  party  from  the  corporation.  Is,  in 
effect,  the  promissory  note  of  the  corpora- 
tion, ^rational  Fire  Ins.  Co.  v.  Eastern 
Bldff.  d  Loan  Ase'n,  66  Neb.  4S3  (91  N.  W. 
482). 

Parties. 

2.  (1897.)  In  an  action  by  the  pur- 
chaser of  a  note  sold  to  him  by  the  re- 
ceiver of  an  insolvent  bank  under  an  order 
of  court  directing  such  sale,  the  fact  that 
the  entire  capital  stock  of  such  bank  was 
held  by  Its  cashier  at  the  time  of  the  mak- 
ing of  such  note,  or  thereafter,  constitutes 
no  defense.  Shabata  v.  JoAn'ton.  S3  Neb. 
12  (73  N.  W.  278). 

Estoppel  to  d«iy  capad^  of  payee. 

3.  (1871.)  The  maker  of  a  uote  which 
Is  in  terms  pliable  to  a  bank,  cannot,  in  an 
action  brought  by  It  thereon,  raise  the  ques- 
tion of  Its  incorporation.  He  Is  estopped  to 
deny  it  Platte  TuIZey  Bank  v.  Harding,  1 
Neb.  461. 

4.  (1889.)  An  action  was  brought  by 
"The  People's  Bank"  against  the  makers  of 

a  promissory  note  and  personal  service  had 
on  the  same  and  judgment  rendered  by  de- 
fault. Afterwards  the  makers  of  the  note 
took  the  case  on  error  to  the  district  court, 
where  the  judgment  was  affirmed.  Held, 
That  while  the  name  of  "The  People's 
Bonk"  would  not  of  Itself  show  the  legal 
capacity  of  the  plaintiff,  yet  If  the  note 
was  given  to  the  bank  by  that  name  the 
makers  could  not  deny  Its  right  to  brine; 
suit  thereon.  Bair  v.  People's  Bank,  27  Neb. 
577  (43  N.  W.  347). 

5.  (1891.)  The  maker  of  a  note,  payable 
to  a  bank,  cannot,  in  an  action  on  the  note, 
raise  the  question  of  the  Incorporation  of 
the  bank.   Exchange  Nat.  Bank  v.  Capps.  32 
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Neb.  242  (49  N.  W.  223;  29  Am.  St.  Rep. 
433). 

Dttrignation  of  time  of  payment. 

6.  (1893.)  Where  a  promlSBory  note 
payable  In  Installments,  the  consideration 
of  which  was  the  procuring  of  a  loan  for 
the  maker  by  the  payees,  contained  a  pro- 
vision that  if  default  should  be  made  in  the 
payment  of  any  inntallment  when  due,  the 
whole  note  should  become  due  at  the  option 
of  the  holder  in  the  absence  of  a  showing 
of  fraud,  want  of  consideration,  or  Illegality 
in  Uie  contract,  a  court  of  equity  would  en- 
force the  contract  as  made  by  the  parties. 
Uorling  v.  Bronaon,  37  Neb.  608  (66  N.  W. 
205). 

Provision  for  eonfemion  of  Judgment 

7.  ( 1878. )  The  following  words  In  a 
promissory  note  to-wit:  "and  also  authorize 
any  attorney  of  record  to  go  Into  court  and 
confess  Judgiaent,"  waa  properly  rejected 
as  surplusage.   JTemg)  v.  Klaus,  8  Neb.  24. 

Allonge. 

8.  (1886.)  An  allonge  Is  a  strip  of  paper 
pasted  on  a  note  to  supply  space  for  In- 
dorsements. Doll  V.  HoUenbeck,  19  Neb. 
639  (28  N.  W.  286). 

9.  (1886.)  Where  note  and  mortgage  are 
not  attached  or  fastened  together;  and  had 
they  been,  there  would  remain  sufficient 
space  remaining  blank  on  the  back  of  the 
note  for  endorsements,  the  mortgage  cannot 
be  said  to  be  an  allonge  of  the  note.  Doll  v. 
Hollenbeck,  19  Neb.  639  (28  N.  W.  286). 

Uemoranda  and  indorsemmts. 

10.  (1898.)  A  condition  or  memorandum 
written  In  or  indorsed  on  a  promissory  note 
by  the  maker  prior  to  Its  delivery  is  a  sub- 
stantive part  of  such  note.  Speeht  v.  Bein- 
dorf,  56  Neb.  663  (76  N.  W.  1069;  42  L.  R. 
A.  429). 

B.  Execution  and  deUvery. 

Authority  of  partner  to  issue  negotiable 
Instrument  binding  firm,  see  Partnenhip, 
16  98-196. 

Persons  liable  whose  names  are  not  sub- 
scribed or  inserted. 

11.  (1886.)  Where  an  officer  or  a  clerk 
of  a  bank  or  banking  house  receives  money 
or  securities  over  the  bank  counter  and 
Issues  drafts,  Mils  or  negotiable  certificates 
of  deposits  the  bank  Is  liable  as  principal, 
although  such  officer  signs  the  Instrument 
without  disclosing  the  name  of  the  bank. 
Webster  v.  Wray,  19  Neb.  668  (27  N.  W. 
644;  66  Am.  Rep.  764). 


12.  (1886.)  No  party  can  be  charged  ts 
principal  upon  a  negotiable  note  or  bUl  of 
exchange  unless  his  name  Is  thereon  dis- 
closed. Webster  v.  Wray,  19  Neb.  568  (27 
N.  W.  644;  56  Am.  Rep.  764). 

13.  (1901.)  With  the  exception  of  banks 
under  certain  circumstances,  no  party  can 
be  charged  as  principal  upon  a  oegottable 
note  or  bill  of  exchange  unless  his  name  la 
thereon  disclosed.  Letois  v.  First  Jfat.  Bank 
of  Cambridge.    1  Unof.  177  (95  N.  W.  355). 

Delivery. 

14.  (1883.)  Where  the  payee  of  a  note 
does  not  accept  it  for  the  purpose  for  which 
It  was  intended,  but  endorses  it  and  de- 
livers it  to  the  maker  to  enable  him  to 
n^tlate  it,  there  Is  a  sufDcient  delivery 
of  the  note  to  the  payee.  Morrit  v.  Morton, 
14  Neb.  358  (15  N.  W.  725). 

Conditional  deUvery. 

15.  (1891.)  Where  a  note,  executed  tor 
the  use  of  the  sheriff  by  a  purchaser  of 
property  at  foreclosure  sale,  is  delivered  to 
a  third  party  to  be  held  until  a  motion  to 
set  aside  the  sale  shall  be  determined,  and 
such  motion  is  overruled  and  the  note  de- 
livered, the  payee  can  recover  thou^  the 
sale  is  set  aside  on  a  petition  thereafter 
filed.  Simms  v.  Bank  of  Alitm,  32  Neb.  60T 
(49  N.  W.  332). 

16.  (1904.)  If  the  note  when  executed 
is  by  agreement  of  the  parties  delivered  to 
a  third  person  to  be  by  him  delivered  to 
the  payee  upon  the  performance  of  a  con- 
dition precedent,  and  the  condition  is  per- 
formed after  the  death  of  the  maker  of  the 
note,  the  delivery  becomes  complete  by  the 
performance  of  the  condition.  Oandy  v. 
Batate  of  Biasell,  72  Neb.  366  (100  N.  W. 
803). 

C.  Aeoeptanea. 

Oonslderatlon  for  acceptance,  see  pott, 

5  53. 

Necessity. 

17.  (1892.)  An  Instrument  tn  the  nature 
of  an  order  for  materials  not  accepted  by 
the  drawee  does  not  bind  the  person  on 
whom  the  order  la  drawn  to  furnish  the 
materials.  Crane  Bros.  Mfg.  Co.  v.  Keck,  3S 
Neb.  683  (63  N.  W.  606). 

18.  (1894.)  An  action  cannot  be  main- 
tained by  the  payee  against  the  drawee  of 

an  order  upon  a  fund  payable  to  the  drawer 
where  the  drawee  has  refused  to  accept  tb« 
order.  Patrick  Land  Co.  v.  Leavenworth, 
42  Neb.  715  (60  N.  W.  964). 
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I.)  A  creditor's  order  on  a 
ly  a  third  person  a  portion  of 
l>t  is  Inoperative  unless  accepted 
tor.  Hopkiiu  V.  Washinoton 
ieb.  69«  (76  N.  W.  53). 

)  The  holder  of  a  draft  may 
:etve  any  other  than  a  general 
»  pay  strlctiy  accordingins  to  Its 
[  he  take  a  qualified  one  he  is 
terms  and  must  submit  to  the 
uences.  Oreen  v.  Raymond,  9 
N.  W.  881). 

)  A  was  a  subcontractor  under 
certain  sections  of  railroad, 
be  sublet  to  C  who  filed  a  statu- 
the  railroad.  D  in  the  presence 
ed  for  acceptance  and  payment 
;  or  order  drawn  on  him  by  A 
Eind  payable  to  D  In  full  of  all 
len  stated  to  A  in  the  presence 
I  would  not  pay  It  until  all  the 
Mr  were  settled  and  paid  off. 
an  attachment  against  A  and 
ffeld,  That  there  was  an 
ilgnment  to  the  called 
rder.  Code  v.  Carlton,  18  Ne&. 
7.  353). 

)  The  word  "Excepted"  writ- 
the  face  of  the  draft  by  the 
valid  acceptance.  Cortelvou  v. 
reb.  697  (36  N.  W.  169;  3  Am. 
». 

.)  A  verbal  acceptance  of  a 
3  drawee  Is  valid  and  binding 
eptance  was  in  writing.  Farm- 
anU  Bank  v.  Dunbier,  32  Neb. 
V.  376). 

tated  in  generaL 
)   The  legal  presumption  aris- 
}  acceptance  of  a  draft  is  that 
baa  funds  of  the  drawer  in  his 

which  to  pay  it  at  maturity, 
en  the  acceptor  and  the  drawer, 
other  holder,  for  whose  accom- 
e  acceptance  was  given,  this 
may  be  rebutted,  and  the  true 
le  parties  to  each  other  shown. 
trey,  8  Neb.  288. 

)f  conditional  order. 
.)  Where  an  order  read  as 
In  H.  Brcfc,  Esq.,  Omaha,  Ne- 
-Pleaae  pay  to  Geo.  A.  Hoag- 
)r,  six  hundred  and  thirty-flve 
[>f  amount  due  me  on  contract 
on  of  your  store  building,  when 
was   accepted,   no  recovery 


could  be  had  thereon  unless  the  acceptor 
was  therein  or  thereafter  Indebted  to  Ran- 
dall, he  having  failed  to  complete  the  build- 
ing. HoagUmd  v.  Erck,  11  Neb.  680  (10  N. 
W.  498). 

Conditional  acceptance. 

26.  (1879.)  The  measure  of  an  acceptor's 
liability  -fB  the  acceptance  Itself,  construed 
with  reference  to  the  law  under  which  it 
was  given.  And  where  the  holder  of  a 
draft,  payable  "ten  days  after  date,"  took 
a  qualified  acceptance  extending  still  further 
the  day  of  payment,  he  is  bound  by  the 
terms  of  such  acceptance.  Oreen  v.  Ray- 
mond, 9  Neb.  295  (2  N.  W.  881). 

Agreement  to  accept. 

27.  (1893.)  A  person  who  contracts  In 
writing  to  accept  and  pay  such  drafts  as 
shall  be  drawn  by  a  tnrty  named,  tn  favor 
of  another  party  also  named,  upon  compli- 
ance with  certain  conditions,  is  absolutely 
liable  upon  drafts  drawn  as  ccm  tern  plated, 
irrespective  of  the  condition  of  the  general 
account  between  the  drawer  and  drawee  at 
the  time  such  drafts  are  made.  Palmer, 
Richman  d  Co.  v.  Rice,  86  Neb.  844  (55  N. 
W.  256). 

28.  (1893.)  A  contract  to  accept  drafts 
thereafter  to  be  drawn  upon  certain  condi- 
tions, can  be  made  the  basis  of  a  recovery 
by  the  payee  of  •  such  drafts,  only  upon 
showing  full  and  exact  compliance  with 
each  of  said  conditions.  Palmer,  Richman 
d  Co.  V.  Rice,  36  Neb.  844  (66  N.  W.  266). 

29.  (1896.)  B.  ft  F.,  live  Stock  commis- 
sion merchants  at  South  Omaha,  wrote  to 
the  U.  Bank  a  letter  saying:  "We  will  pay 
H.  ft  M.'s  drafts  until  further  notice  for  the 
cost  or  value  of  stock  shipped  to  us  here 
with  or  without  bill  of  lading  attached." 
Held,  That  B.  ft  F.  thereby  obligated  them- 
selves to  accept  drafts  made  in  pursuance 
of  such  letter  of  credit,  provided  they  were 
in  fact  for  the  cost  or  value  of  stock  then 
shipped;  the  bank  in  discounting  drafts 
taking  the  risk  of  that  fact,  but  the  risk 
being  transferred  to  B.  ft  P.  upon  their 
acceptance  of  the  drafts.  Burke  v.  Utah 
Nat.  Bank,  47  Neb.  247  (66  N.  W.  296). 

S.  Consideration. 

Consideration  arising  from  gambling 
transaction,  see  Gaming,  SS  13,  14. 

Right  to  ui^  want  of  consideration  as 
defense,  see  poat,  8  f  424-432. 

Want  or  failure  of  consideration  as  de- 
fense against  bona  fide  purchaser,  see  po$t, 
IS  284-291. 
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Necessity. 

30.  (1889.)  In  an  action  upon  a  jirom- 
Issory  note,  where  it  appeared  that  it  had 
been  given  without  consideration,  and  trans- 
ferred to  parties  who  were  not  bona  fide 
purchasers  thereof  for  value  before  matur- 
ity, the  defense  of  want  of  consideration 
would  defeat  a  recovery  on  the  note.  Fifth 
yat.  Bank  v.  Edholm,  25  Neb.  741  (41  N.  W. 
776). 

31.  (1896.)  A  promissory  note  without 
consideration  is  invalid  as  between  the 
original  parties,  and  cannot  be  enforced 
against  the  maker  in  the  hands  of  the  payee. 
Sternberg  v.  State,  ex  rel.  Keller,  48  Neb. 
299  (67  N.  W.  190). 

32.  (1898.)  A  non-negotiable  note  ^ven 
to  the  payee  thereof  as  a  gratuity,  being 
nothing  more  than  a  promise  by  the  payor 
to  make  a  gift  In  the  future  of  the  sum  of 
money  therein  mentioned,  is  without  con- 
sideration, and  cannot,  except  under  special 
circumstances,  be  enforced  by  action. 
RickettM  V.  Scothom,  57  Neb.  51  (77  N.  W. 
365;  73  Am.  St.  Rep.  491;  42  L.  R.  A.  794). 

33.  (1899.)  Except  as  against  a  6ona 
fide  purchaser  for  value  before  maturity, 
want  of  consideration  is  a  good  defense  to 
an  action  on  a  negotiable  promissory  note. 
Fellerg  v.  Penrod,  57  Neb.  463  (  77  N.  W. 
1085). 

SuScieney. 

34.  (1898.)  Relinquishment  by  a  mar- 
ried woman  of  dower  and  homestead  rights 
In  her  husbands'  land  is  a  sufficient  con- 
sideration for  a  note  and  mortage  executed 
to  her.  Oruver  v.  WoIJntp,  56  Neb.  544  (75 
N.  W.  1091). 

35.  (1898.)  A  promissory  note  given  by 
the  maker  to  the  payee  to  enable  the  latter 
to  cease  work,  but  without  any  condition 
being  Imposed  or  promise  exacted,  Is  with- 
out consideration  and  may  be  repudiated.  In 
the  absence  of  circumstances  creating  an 
equitable  estoppel.  Ricketts  v.  Scothorn, 
57  Neb.  51  (77  N.  W.  365;  73  Am.  St  Rep. 
491;  42  L.  R.  A.  794). 

36.  (1898.)  The  note  in  suit  was  ex- 
ecuted to  the  plaintiff  by  a  relative  to  enable 
her  to  live  without  working;  whereupon  ^e 
abandoned  the  occupation  In  which  she  was 
engaged,  and  remained  idle  for  more  than 
a  year.  This  action  on  her  part  was  con- 
templated by  the  relative  as  the  probable 
consequence  of  the  execution  of  the  note. 
Held,  That  want  of  consideration  could  not 


he  alleged  as  defense.  Rickettg  v.  Scothom, 
57  Neb.  51  (77  N.  W.  365;  73  Am.  St  Rep. 
491;  42  U  R.  A.  794). 

37.  (1898.)  Where  the  payee  of  a  note, 
given  to  her  to  enable  her  to  cease  worfe. 
has  been  induced  to  abandon  a  lucrative  oc- 
cupation in  reliance  on  the  note  being  paid, 
and  has  taken  such  action  in  accordance 
with  the  expectation  of  the  maker,  neither 
the  latter  nor  his  legal  representatives  wlH 
be  permitted  to  resist  payment  on  the  ground 
that  there  was  no  consideration  for  the 
promise.  Ricketts  v.  Scothorn,  57  Neb.  51 
(77  N.  W.  365;  73  Am.  St  Rep.  491;  42  L. 
R.  A.  794). 

38.  (1901.)  A  moral  obligation  to  pay  a 
pre-existing  legal  obligation  is  a  sufficient 
consideration  for  a  note  given  in  its  pay- 
ment Fourth  Nat.  Bank  of  Cadiz  v.  Craig, 
1  Unof.  849  (96  N.  W.  185). 

^——Consideration  moving  to  anottier. 

39.  (1894.)  The  contemporaneous  lend- 
ing of  money  to  the  husband  is  a  sufficient 
consideration  for  the  wife's  signing  a  note 
evidencing  such  Indebtedness,  and  a  clause 
in  such  a  note  pledging  her  separate  estate 
is  binding  upon  her,  although  she  person- 
ally received  no  consideration  therefor. 
Brigga  v.  First  Nat.  Bank  of  Beatrice.  41 
Neb.  17  (59  N.  W.  351). 

40.  (1897.)  Where,  upon  a  sufBdent 
consideration  moving  to  himself,  a  party 
has  given  his  promissory  note  to  tbe 
cashier  of  a  bank  to  take  np  the  indebted- 
ness of  another  person  due  to  said  bank, 
such  maker  will  be  held  liable  to  one  who 
subsequently  purchases  said  note,  even 
after  due;  not  necessarily  because  of  any 
right  to  protection  on  account  of  being  such 
purchaser,  but  because  the  note  could  be 
enforced  by  the  bank  for  whose  beneUt  It 
was  originally  made.  Shabata  v.  Johnston, 
53  Neb.  12  (73  N.  W.  278). 

41.  (1898.)  Where  one  makes  his  own 
note  payable  at  a  future  time  in  discharge 
of  the  past  due  note  of  a  third  person,  the 
release  of  the  third  person  and  extension  of 
time  of  payment  form  a  sufficient  considera- 
tion to  support  the  new  note  and  a  mort- 
gage made  to  secure  it.  Morrill  v.  Skinner, 
57  Neb.  164  (77  N.  W.  375). 

42.  (1898.)  Tbe  promise  of  one  to  as- 
sume a  debt  of  another  In  consideration  of 
a  conveyance  of  land  by  that  other  to  tbe 
promisor  will  support  a  note  and  mortgage 
made  by  the  promisor  to  the  creditor  lo 
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the  promise.  Morrill  v.  Skin 
164  (77  N.  W.  375). 
i  If  A,  as  an  accommodation 
consideration  of  his  promise 
KlTes  blB  note  to  C  for  a  debt 
latter  by  B,  the  note  of  A  does 
Blderatlon.  B's  promise  to  A 
t  consideration  to  support  A's 
.  Murphey  v.  lUinoia  Trust  d 
i,  67  Neb.  619  (77  N.  W.  1102). 
I  Where  money  Is  advanced 
resentatlon  and  In  the  expecta* 
lerson  named  will  sign  a  note 
r,  and  he  afterwards  does  so, 
iclent  consideration  as  to  the 
r  V.  Union  Stock  7ard9  Nat. 
i.  801  (89  N.  W.  269;  93  Am. 

[  interest  In  pablic  lands. 
I   Where  a  person  buys  school 
I  the  first  payment,  and  fails 

interest  payments,  then  sells 
In  said  lands,  taking  a  note 

that  his  interest  in  said  lands 
■felted  the  same  Is  a  sufficient 

for  the  note.   Smith  v.  White, 

I  The  sale  and  surrender  of  a 
Eiim  upon  the  public  lands,  to- 

improvements  made  thereon , 
reying  no  Interest  in  the  land 
nst  the  gov»-nment,  Is  a  good 

for  a  promissory  note;  the 
I  being  subjects  of  legitimate 

sale.    McWiUiamt  v.  Bridget, 

.)  Iroprovements  on  public 
roperty,  and  a  sufficient  con- 
I  sustain  a  promissory  note 
purchase  of  the  same.  Brooks 
Teb.  503  (14  N.  W.  480). 

)     Improvements  upon  public 
'  statute  in  this  state,  a  suffl- 
ration  for  a  promissory  note. 
Jamiton,  14  Neb.  244  (16  N. 

I  The  sale  and  relinquishment 
te  homestead  or  other  posses- 
ion the  public  domain,  together 
ad  other  Improvements  thereon, 
good  and  valid  consideration 
tory  note.  Paxton  Cattle  Co.  v. 
mk,  21  Neb.  621  (33  N.  W.  271; 
ep.  852). 
ince  premium. 

)  A  promissory  note  given  In 
I  premium  of  Insurance  Is  not 


without  a  real  consideration  by  reason  or 
a  clause  In  both  the  note  and  policy  which 
provides  for  a  suspension  of  the  policy  dur- 
ing the  time,  after  maturity,  the  note  shall 
remain  unpaid,  and  a  recovery  may  be  had 
thereon  for  the  full  amount  of  the  note,  or 
any  unpaid  balance  thereof.  McEvoy  v. 
Nebraska  d  Iowa  In$.  Co.,  4ti  Neb.  782  (65 
N.  W.  888). 

—  Preexisting  indebtedneaa. 

51.  (1898.)  A  loan  made,  to  secure  which 
a  note  and  mortgage  Is  given.  Is  sufficient 
consideration  for  the  last  of  several  re- 
newal notes.  Saunders  v.  Bates.  54  Neb.  209 
(74  N.  W.  578). 

52.  (1902.)  If  a  note  which  Is  given  In 
settlement  of  a  past  due  indebtedness,  and 
which  extends  the  time  of  payment,  con- 
tains a  stipulation  releasing  and  discharg- 
ing all  claims  for  damages  arising  out  of 
the  transaction  In  which  the  Indebtedness 
was  Incurred,  the  stipulation  rests  upon  a 
sufficient  consideration  and  will  be  upheld. 
Deering  d  Co.  v.  Walter,  2  Unof.  361  (96  N. 
W.  617). 

Conaideration  for  acceptance. 

53.  (1891.)  The  delivery  of  property  for 
which  a  check  was  given  In  payment,  is  a 
sufficient  consideration  for  an  acceptance  cf 
the  check  by  the  drawee.  Farmers  d  Mer 
chants  Bank  v.  DunMer,  32  Neb.  487  (49  N. 
W.  876). 

Failure  of  consideration. 

54.  (1894.)  A  promissory  note  given  for 
privilege  of  using  article  not  shown  to  be 
patented,  but  apparently  open  to  use  by 
all.  Is  nudum  pactum.  Bchroeder  v.  Neil- 
son,  39  Neb.  335  (57  N.  W.  993). 

 Partial  failure. 

56.  (1880.)  The  defense  to  a  promissory 
note  was,  that  It  was  givm  for  property  to 
which  the  title  had  failed.  There  was  tes- 
timony tending  to  show  that  there  was  not 
an  entire  failure  of  title.  Held.  That  the 
plaintiff  was  entitled  to  recover  for  such 
property,  as  the  title  had  not  failed,  and 
a  verdict  for  the  defendant  was  set  aside. 
Brooks  V.  malt.  13  Neb.  503  (14  N.  W.  480). 

56.  (1893.)  In  an  action  on  negotiable 
Instrument,  as  between  the  parties  to  the 
Instrument  and  persons  not  bona  fide  pur- 
chasers for  value  before  maturity,  a  par- 
tial defense  is  available.  Lanning.  Antram 
d  Co.  V.  Burns.  36  Neb.  236  (54  N.  W.  427). 
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.  B.  VaUdlty. 
Alteration  of  note  as  affecting  validity 
thereof,  see  Alteration  of  Iiutrumenta. 

What  law  governs. 

57.  (1883.)  Where  a  promissory  note  is 
made  In  Nebraska,  but  payable  in  New 
^ork,  Its  validity  Is  to  be  determined  by 
the  iaws  of  Nebraska.  Jotlin  v.  Miller,  14 
Neb.  91  (16  N.  W.  214). 

58.  (1891.)  A  note  made  and  payable  In 
Wyoming  by  a  corporation  doing  most  oC 
Its  business  in  Nebraska  and  secured  by  a 
mortgage  on  property  In  Nebraska,  held  to 
be  a  Wyoming  contract  and  not  usurious, 
though  It  provided  for  fifteen  per  cent.  In- 
terest, a  rate  lawful  in  the  latter  state. 
Coad  V,  Home  Cattle  Co.,  32  Neb.  761  (49 
N.  W.  757;  29  Am.  St  Rep.  465). 

VaUdit7  ot  aaaent. 

 Fraad. 

Defense  as  f^Inst  bona  fide  purchaser, 

see  pott,  SS  296-301. 

59.  (1903.)  Where  the  fraud  in  obtain- 
ing the  signature  of  the  maker  Is  eatab* 
lished,  it  Is  sufficient  for  the  maker  to  show 
that  he  was  free  from  fault  and  negligence 
In  signing  the  Instrument,  and  he  Is  not 
required  to  show  that  he  is  not  chargeable 
with  "misplaced  confidence  in  others." 
(Dinsmore  A  Co,  v.  Stimiert,  12  Neb.  433, 
modified.)  Shenandoah  Nat.  Bank  v.  Gra- 
vatte,  4  Unof.  691  (96  N.  W.  694). 

60.  (1903.)  Where  tlie  signature  of  a 
person  la  obtained  to  a  promissory  note, 
which  he  Is  unable  to  read,  by  false  and 
fraudulent  representations,  whereby  he  ia 
induced  to  believe  ^at  be  Is  merely  signing 
a  receipt,  the  note  cannot  be  enforced,  even 
In  the  hands  of  a  bona  fUte  holder,  where  it 
appears  that  the  maker  was  without  any 
fault  or  negligence  In  signing  the  Instru- 
ment. Shenandoah  Nat.  Bank  v.  Oravatte, 
4  Unof.  591  (96  N.  W.  694). 

 Duress. 

Defense  as  against  bona  fide  purchaser, 
see  post.  $  302. 

61.  (1892.)  Defendant  had  removed 
mortgaged  property  from  the  county  with- 
out the  consent  of  the  mortgagee,  for  which 
he  was  arrested  and  Imprisoned.  The  de- 
fendant and  one  W.  thereupon  signed  a  note 
with  the  mortgagor  for  the  amount  of  the 
debt  and  costs.  Held,  That  such  note  was 
not  executed  under  duress.  Cass  County 
Bank  v.  BriCker,  34  Neb.  516  (52  N.  W. 
675;  33  Am.  St.  Rep.  649). 


62.  (18S3.)  One  who  obtains  a  note  and 
mortgage  from  an  irregular  practitioner  of 
medicine  by  means  of  threate  to  send  him 
to  the  jtenitentiary  for  having  made  an  al- 
leged indelicate,  indecent,  and  Injurious  ex- 
amination of  the  daughter  of  the  former 
while  treating  her  for  supposed  suppression 
of  the  menses,  obtains  no  lawful  property  in 
such  note  or  mortgage,  and  the  same  will 
be  enjoined.  Hullhorst  v.  Bchamer,  16  Neb. 
57  (17  N.  W.  259). 

Ii^ality  a£  object  or  oonslderatlmi. 

Illegality  of  consideration  as  defense 
against  bona  fide  purchaser,  see  poat,  H  292- 
295: 

63.  (1874.)  If  a  note  he  founded  upon 
some  illegal  consideration,  prohibited  by 
some  positive  statute,  no  recovery  can  be 
had,  even  though  the  Indorsee  may  not  be 
privy  to  the  original  transaction.  Kittle  v. 
De  Lamater,  3  Neb.  325.  [Overruled.  9 
Neb.  31;  67  Neb.  69.] 

64.  <1S76.)  A  promissory  note  given  in 
payment  of  printing  certain  maps  contain- 
ing a  lottery  scheme  is  not  void  or  ill^al 
because  such  a  lottery  is  prohibited  by  stat- 
ute, and  the  maker  of  such  a  note  is  liable 
to  an  indorsee  thereof,  kittle  v,  De  Lama- 
ter, 4  Neb.  426. 

65.  (1879.)  A  note  given  as  an  Induce- 
ment for  securing  the  location  of  a>  county 
seat  is  illegal  and  void.  Herman  v.  Edaon, 
9  Neb.  152  (2  N.  W.  368). 

66.  (1887.)  A  promissory  not«  given  for 
the  premium  on  an  insurance  policy  Issued 
by  an  insurance  company  which  had  not 
complied  with  the  laws  of  the  state  is  void 
as  between  the  parties  to  the  contract,  and 
cannot  be  enforced.  Barbor  v.  Boehm,  21 
Neb.  450  (32  N.  W.  221).  [Ovemled. 
American  Bldg.  d  Loan  Aas'n  v.  BainboU, 
48  Neb.  434.] 

67.  (1900.)  A  contract  whereby  one 
agrees  not  to  bid  at  a  chattel  mortgage  sale 
is  contrary  to  public  policy,  and  a  note 
given  in  pursuance  of  such  contract  Is  unen- 
forceable. McClelland  v.  Citiaxnt  Bank,  60 
Neb.  90  (82  N.  W.  819). 

68.  (1904.)  A  promissory  note*  given  In 
consideration  of  the  right  to  the  unexpired 
term  of  a  license  to  sell  Intoxicating  liquors 
cannot  be  enforced.  Padoet  v,  O'Connor,  71 
Neb.  314  (98  N.  W.  870). 

—    '   Gaming  contract. 

69.  (1889.)  A  promissory  note  given  as 
a  marginal  security  for  an  optional  par- 
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cbase  of  grain,  bought  through  a  "bucket 
shop"  there  "helng  no  Intention  of  the  sel- 
lers to  deliver  the  grain,  or  of  the  buyers 
to  receive  It,  Is  not  based  upon  a  good  con- 
sideration and  no  recovery  can  be  bad 
thereon.  Sprague  v.  Warren,  26  Neb.  326 
(41  N.  W.  1113:  3  L.  R,  A.  679n). 

70.  (1898.)  A  note  reading,  "six  months 
after  date.  It  elected  countjr  commissioner, 
I  promise  to  pay."  etc..  Is  a  contract  of 
wager  on  the  result  of  an  election,  and  on 
grounds  of  public  policy  will  be  declared 
void.  Specht  v.  Beindorf,  56  Neb.  553  (76 
N.  W.  1059  ;  42  L.  R.  A.  429). 

 Compounding  felony.' 

71.  (1892.)  The  owner  of  property  stolen 
or  wrongfully  taken  may  reclaim  the  same, 
or  receive  compensation  for  the  Injury  sus- 
tained, and  this  compensation  may  be  by 
promissory  note  signed  by  sureties;  and  un- 
less there  Is  an  agreement  on  his  part  to 
forbear  the  further  prosecution  of  the  case, 
or  to  suppress  some  of  the  evidence,  the  de- 
fense of  compounding  a  felony  will  not  be 
available  against  the  note.  Cats  County 
Bank  v.  Bricker,  34  Neb.  616  (15  N.  W.  575; 
33  Am.  St  Rep.  649). 

72.  (1902.)  If  the  consideration  for  the 
giving  of  a  note  is  the  suppression  of  a 
criminal  prosecution,  the  transaction  Is  Il- 
legal and  void,  and  no  recovery  can  be 
bad  .thereon.  It  Is  not  materia)  in  such  a 
case  that  no  criminal  prosecution  was  actu- 
ally commenced.  A  promise  not  to  Institute 
a  prosecution  is  as  illegal  a  consideration 
as  the  dismissal  of  a  prosecution  already 
instituted.  Smith  Premier  Typewriter  Co. 
V.  Mayhew.  66  Neb.  65  (90  N.  W.  939). 

Effect  of  partUl  invalidity. 

73.  (1886.)  When  a  principal  writes  a 
letter  to  his  agent  authorizing  the  latter  to 
draw  on  him  for  $75,  and  the  agent  changes 
the  letter  to  show  the  figure  to  be  |175,  one 
who  endorses  a  draft  for  $150  on  authority 
of  the  letter  may  recover  from  the  princi- 
pal the  amount  of  the  agent's  authority,  or 
$75.  Wilson  v.  Beardaley,  20  Neb.  449  (30 
N.  W.  529). 

74.  (1904.)  Where  an  Illegal  transac- 
tfoQ  constitutes  a  part  of  the  consideration 
for  a  promissory  note,  the  other  portion  of 
the  consideration  being  lawful,  the  illegal- 
ity of  the  part  taints  the  whole  considera- 
tion and  the  courts  will  not  enforce  the  col- 
lection of  such  a  note  In  the  hands  of  the , 
original  parties.  PoAget  v.  O'Connor,  71 
Neb.  314  (98  N.  W.  870). 


Bight  to  contest  validity. 

75.  (1903.)  Where  the  consideration  for 
which  a  note  is  given  is  unlawful,  so  as  to 
render  the  note  void,  the  maker  cannot  be 
estopped  from  urging  such  Invalidity  by 
reason  of  the  fact  that  he  knew  the  payee 
Intended  to  indorse  it  as  collateral  security. 
Com  Exchange  Nat.  Bank  v.  Janaen,  70 
Neb.  679  (97  N.  W.  814). 

U.  COKSTBUCTIOK  AND  OPERATION. 

Liabilities  created  by  Indorsement,  see 

post,  IS  185-202. 

In  general. 

76.  (1898.)  The  drawer  of  a  check 
thereby  promises  that  there  is  money  In 
the  hands  of  the  drawee  to  meet  It,  and  on 
presentment  It  will  be  paid.  Conner  v. 
Befiker,  56  Neb.  343  (76  N.  W.  893). 

77.  (1901.)  Bank  checln  are  regarded 
as  Inland  bills  of  exchange.  German  Nat. 
Bank  V.  Beatrice  Nat.  Bank,  63  Neb.  246 
(88  N.  W.  480). 

Parties. 

78.  (1899.)  A  widow  does  not  become 
personally  liable  upon  the  note  of  her  de- 
ceased husband  by  making  a  voluntary  par- 
tial payment  thereon.  Fellert  v.  Penrod,  57 
Neb.  463  (77  N.  W.  1085). 

79.  (1901.)  A  "pay  check."  given  to  an 
employee  of  a  railroad  company  by  the  pay- 
master, drawn  on  the  assistant  treasurer, 
and  made  payable  at  different  banks  therein 

mentioned,  is  not  a  check  on  either  of  the 
banks  as  by  a  depositor  therein.  Such  check 
Is  made  payable  at  the  bank  specified  and 
not  by  the  bank,  and  the  company,  not  the 
bank.  Is  the  drawee.  Chicago.  B.  A  Q.  R. 
Co.  V.  Burns,  61  Neb.  793  (86  N.  W.  483). 

80.  (1901.)  An  order  or  "pay  check" 
drawn  by  a  paymaster  of  a  railroad  com- 
pany, on  the  assistant  treasurer,  in  favor 
of  an  employee.  Is  not  drawn  against  a 
third  party,  but. on  the  party  from  whom 
the  debt  for  which  the  "pay  check"  Is  given, 
is  due.  Chicago,  B.  d  Q.  R.  Co.  v.  Bums,  61 
Neb.  793  (86  N.  W.  483). 

81.  (1903.)  A  check  made  payable  to 
an  officer  of  a  bank  in  his  official  capacity 
Is  to  be  treated  as  though  made  payable  to 

the  institution  which  he  represents,  where 
it  appears  that  the  maker  does  not  intend 
that  the  payee  should  be  a  party  to  It.  or 
indorse  it  to  give  it  effect  State  v.  OmaJia 
Nat.  Bank.  66  Neb.  867  (93  N.  W.  319). 
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Accommodation  parties. 

82.  (1895.)  An  accommodation  note  or 
bill,  within  the  meaning  of  the  law  mer- 
chant, is  one  which  1b  made  or  accepted 
not  upon  a  consideration,  but  for  the  pur- 
pose of  enabling  the  payee  or  holder  to 
raise  money  on  credit.  Pollard  v.  Huff,  44 
Neb.  892  (63  N.  W.  58). 

83.  (1895.)  An  accommodation  maker 
is  one  who  executes  commercial  paper  with- 
out consideration  In  order  to  enable  the 
payee,  or  holder,  to  thereby  obtain  credit 
Peoria  Mfg.  Co.  v.  Buff,  46  Neb.  7  (63  N.  W. 
121). 

 BepresentatlTe  capacity. 

84.  (1895.)  A  note  signed  by  one  who 
adds  "trustee"  to  his  name  without  disclos- 
ing the  nature  of  the  trust  Is  the  personal 
obligation  of  the  signer  and  not  that  of  the 
cestui  que  trust.  Farrell  v.  Reea,  46  Neb. 
258  (64  N.  W.  959). 

85.  (1901.)  A  note  executed  to  the 
plaintiff  recited  "We  promise  to  pay,"  etc., 
and  was  signed,  "Omaha  Coffin  Mfg.  Co.  C. 
A.  Claflin,  Pres.  S.  L.  Andrews,  Secy." 
Held,  That  the  note  was  the  note  of  the 
Omaha  CofBn  Man'jfacturlng  Co.  and  not 
the  joint  note  of  that  company,  Claflin  and 
Andrews.  American  Nat.  Bank  v.  Omaha 
Coffbt  Mfg.  Co..  1  Unof.  322  (95  N.  W,  672). 

86.  (1903.)  A  note  Signed  "Globe  Loan 
&  Trust  Co.,  H.  O.  Devrles,  Presdt.,  W.  B. 
Taylor,  Secy.,"  on  Its  face  shows  no  per- 
sonal liability  on  the  part  of  Devries  or 
Taylor.  English  &  Scottish  American  Mart. 
<f  Inv.  Co.  V.  Olobe  Loan  <6  Trust  Co.,  70 
Neb.  436  (97  N.  W.  612). 

Consideration. 

87.  (1903.)  A  note  fn  the  usual  form 
containing  a  stipulation  on  the  back  that 

it  was  not  payable  until  certain  land  was 
deeded  to  one  of  the  makers  does  not  of 
Itself  show  an  agreement  to  convey  the 
laud  described  In  the  stipulation,  and  that 
such  agreement  was  the  consideration  for 
the  note.  Enlow  Cattle  Co,  v.  Oanow,  4 
TJnof.  513  (94  N.  W.  978). 

88.  (1903.)  A  note,  in  the  usual  form, 
rontained  a  stipulation  on  the  back  thereof 
in  these  words:  "This  note  is  not  payable 
until  the  south  half  of  the  southeast  quarter 
and  the  south  half  of  the  southwest  quarter 
of  section  twenty-six.  township  28.  range  38. 
is  deeded  to  M.  B.  Ganow."  Held.  That  the 
plaintiff,  by  objecting  to  evidence  as  to  the 
consideration  for  the  note  an  the  ground 
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that  the  note  itself  showed  the  considera- 
tion, was  not  committed  to  the  theory  that 
the  consideration  for  the  note  was  sacb 
agreement  to  convey.  Bnloio  Cattle  Co,  v. 
Ganow,  4  Unof.  513  (94  N.  W.  »78). 

Interest. 

89.  (1883.)  The  payee,  or  his  assignee 
before  maturity,  is  entitled  to  the  rate  of 
interest  provided  for  in  the  note,  not  only 
until  maturity,  but  until  payment  unless 
otherwise  expressed,  and  a  statute  passed 
after  maturity  by  the  note,  and  before  its 
payment,  reducing  the  lawful  rate  of  in- 
terest, will  not  affect  It.  Kellogg  v.  Laven- 
der, 15  Neb.  256  (18  N.  W.  88;  48  Am.  Rep. 
339). 

90.  (1889.)  When  at  the  date  of  the 
notes  a  contract  to  nay  a  rate  not  exceeding 
twelve  per  cent.  Interest  for  the  loan  or 
forbearance  of  money  was  legal,  the  notes 
sued  on  calling  for  twelve  per  cent  interest 
until  paid,  the  decree  yiovldlng  for  the 
payment  of  interest  at  that  rate  until  paid, 
upheld.  Allendorph  v.  Ogden,  28  Neb.  201 
(44  N.  W.  220). 

91.  (1903.)  Where  a  note  provides  for 
ten  per  cent,  interest  after  maturity,  and 
an  extension  agreement  Is  entered  Into  be- 
tween the  maker  and  holder,  extending  the 
time  of  payment  and  providing  for  six  per 
cent  Interest  thereon  during  the  perioj  or 
extension,  after  the  expiration  of  the  period 
of  extension,  the  note  will  again  draw  in- 
terest at  ten  per  cent.  Mutual  Benefit  L^e 
Ins.  CO.  V.  Daniels,  67  Neb.  91  (93  N  W. 
134). 

92.  (1901.)  On  a  note  bearing  six  per 
cent.  Interest,  bat  providing  that  all  should 
become  due  at  option  of  holder  on  a  default 
of  Interest  and  bear  ten  per  cent  per  an- 
num from  maturity,  holder  not  entitled  to 
higher  rate  till  option  declared,  in  this 
case  by  suit.  KUngenfeld  v.  Houghton,  1 
Unof.  8G8  (96  N.  W.  76). 

93.  (1903.)  A  due  bin  draws  Interest 
from  the  day  of  its  date  in  the  absence  of 
some  provision  therein  to  the  contrary.  Es- 
tate of  Bennett  v.  Taylor,  4  Unof.  800  (96 

N.  W.  669). 

Time  of  maturity. 

94.  (1888.)  A  note.  "$50.00.  Franklin 
Grove.  III.,  July  1,  1878.  Ten  days  after 
date  I  promise  to  pay  to  the  order  of  D.  B. 
Fisk  &  Co.,  Chicago,  111.,  Fifty  Dollars,  at 
ten  per  cent,  interest  from  date.  Value  re- 
ceived. M.  T.  Minor.  No.  ..  Due  Sept 
30,  1878."  matures  upon  the  date  named 
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hi  the  body  thereof,  and  not  upon  that 
named  in  the  margin.  Fisk  A  Co.  v.  McNeal, 
23  Neb.  726  (37  N.  W.  616;  8  Am.  St.  Itop. 

162). 

93.  (1S89.)  An  Instrument  bearing  no 
date  of  payment,  but  providing  that  "on 
default  of  prompt  payment  of  the  Interest 
for  thirty  days  after  it  Is  due,  then  this 
note  •  *  *  shall  be  due  and  collectible," 
is  a  negotiable  promissory  note  payable  on 
demand.  Roberta  v.  Snow,  27  Neb.  425  (43 
N.  W.  241). 

96.  (1893.)  A  proTlsion  in  an  Install- 
ment note  permitting  the  holder  to  declare 
the  whole  debt  due  upon  default  In  pay- 
ment of  any  Installment  Is  volld.  After  de- 
fault, the  holder  of  such  a  note  is  under  no 
legal  obligation  to  notify  the  maker  that 
by  reason  thereof  he  has  elected  to  declare 
the  whole  note  due.  Morling  v.  Bronton, 
37  Neb.  608  (  66  N.  W.  205). 

97.  (1897.)  When,  uninfluenced  by  stat- 
ute, a  bill  or  note  without  grace  falls  due 
<m  Sunday  or  a  legal  holiday,  it  is  payable 
on  the  business  day  next  following.  Capital 
yat.  Bank  of  Lincoln  v.  American  Exchange 
Sat.  Bank  of  Chicago,  61  Neb.  707  (71  N.  W. 
743). 

98.  (1897.)  When  grace  on  a  note  or 
bill  expires  on  Sunday  or  other  nonhualness 
day.  it  becomes  due,  and  should  he  pre- 
sented for  payment  or  acceptance  on  the 
latest  business  day  within  or  before  the 
period  of  grace.  Capital  Kat.  Bank  of  Lin- 
€OlH  V.  American  Exchange  Vat.  Bank  of 
Chicago,  51  Neb.  707  (71  N.  W.  748). 

99.  (1899.)  Where  a  negotiable  note 
secured  by  a  mortgage  provides  that  If  de- 
fault should  be  made  in  the  payment  of 
an  interest  note  which  was  likewise  nego- 
tiable In  form,  and  made  payable  on  the 
first  day  of  a  certain  month,  for  ten  days 
aft»  it  became  due,  the  principal  and 
Interest  notes,  at  the  option  of  the  holder, 
should  at  once  become  due  and  payable 
without  notice,  the  option  exercised  on  the 
13th  of  said  month  was  premature,  ffarf- 
w/r  V.  Hall.  S8  Neb.  417  (78  N.  W.  716). 

Days  of  grace. 

100.  (1879.)  In  this  state,  by  statute,  all 
negotiable  drafts,  whether  sight  or  time, 
are  entitled  to  three  days'  grace  In  the  time 
of  payment.  Qreen  v.  Rajtmtmd,  9  Neb.  295 
(2  N.  W.  881). 

101.  (1893.)  Bank  checks  are  due  upon 
presentation,  and  not  entitled  to  days  of 


grace.  Wood  River  Bank  v.  First  Nat,  Bank 
of  Omaha,  36  Neb.  744  (65  N.  W.  239). 

102.  (1899.)  A  debtor  Is  entiUed  to 
days  of  grace  on  a  negotiable  coupon  inter- 
est note.  Hartsuff  v.  Hall,  68  Neb.  417  (78 
N.  W.  716). 

Mode  and  form  of  payment. 

103.  (1898.)  A  memorandum  Indorsed 
on  a  promissory  note,  to  the  effect  that  the 
promise  may  be  discharged  by  sulistltution 
of  other  obligations  of  the  makero  within 
a  given  time,  Is  for  the  benefit  of  the  mak- 
ers, and  if  they  fall  to  avail  themselves  of 
the  privilege  or  option,  within  the  prescribed 
period,  the  note  becomes  absolute,  and  a 
recovery  may  be  had  thereon,  after  matu- 
rity, according  to  Its  legal  import.  Western 
Mfg.  Co.  V.  Rogers,  64  Neb.  456  (74  N.  W. 
849). 

Construction  of  Instruments  together. 

104.  (1882.)  A  note  and  the  mortgage 
securing  It,  executed  at  the  same  time,  must 
be  construed  together  as  parts  of  one  con- 
tract. Fletcher  v.  Daugherty,  13  Neb.  224 
(13  N.  W.  207). 

105.  (1902.)  A  note  and  mortgage  exe- 
cuted and  dellTered  together  as  one  trans- 
action will  be  construed  together.  F  ro- 
Tlsions  in  the  mortgage  affecting  the  in- 
debtedness Itself  will  be  construed  with  the 
note.  Consterdine  v.  Moore,  66  Neb.  296 
(96  N.  W.  1021). 

106.  (1904.)  A  note  and  mortgage  exe- 
ci'ted  at  the  same  time  and  as  parts  of  the 
same  transaction  will  be  construed  together, 
an1  the  purchaser  of  the  note  and  mort- 
gage will  be  charged  with  knowledge  of  the 
contents  of  the  mortgage.  Allen  v.  2>unn, 
71  Neb.  831  (99  N.  W.  680). 

Memoranda  and  indorsements. 

107.  (1876.)  A  memorandum  written 
under  a  negotiable  instrument  and  quali- 
fying It,  Is  to  be  taken  as  a  part  of  the 
contract  Palmer  v.  Largent,  6  Neb.  223  (25 
Am.  Rep.  479). 

108.  (1879.)  A  memorandum,  on  the 
back  of  a  promissory  note,  stating  that  the 
note  was  to  be  paid  in  wheat,  is  a  part  of 
the  note.  Polo  Mfg.  Co.  «.  Parr,  8  Neb.  379 
(30  Am.  Rep.  830). 

109.  ( 1SS3. )  A  memorandum  upon  a 
note  made  contemporaneously  with  and  de- 
livered with  It,  and  intended  as  a  part  of 
the  contract.  Is  a  substantive  part  of  the 
note,  and  qualifies  it  the  ■  same  as  if  in- 
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flerted  In  the  body  of  the  iDstrument,  and 
with  It  constitutes  a  single  contract.  Orim- 
iaon  V.  Russell,  14  Neb.  521  (16  N.  W.  819; 
45  Am.  Rep.  126). 

110.  (1902.)  A  note  for  $1,593  and  a 
memorandum  on  the  baclc  thereof  to  the 
effect  that  when  the  "sureties  quit  paying 
on  this  note  or  any  renewal  of  It,  It  Is  to  be 
cut  down  to  $1,060,"  construed  to  mean 
that  the  sureties  were  to  be  rMeased  when 
the  excess  of  $1,050  had  been  paid.  Mockett 
V.  Boston  Improvement  Co.,  2  Vnot.  500  (89 
N.  W.  283). 

Effect  as  assignment  of  fund. 

111.  (1890.)  A.  check  drawn  on  funds 
in  a  bank  is  an  appropriation  of  the  amount 
of  the  check  in  ftiTor  of  the  holder  thereof 
— in  effect  an  assignment  of  the  amount  of 
the  check.  Former  v.  Smith,  31  Neb.  107 
(47  N.  W.  638);  28  Am.  St.  Rep.  510;  U 
L.  R.  A.  528);  (1898)  Oolumbia  Nat.  Bank 
V.  German  Nat.  Bank,  56  Neb.  803  (77  N. 
W.  346);  (1900)  Nettraska  MoHne  Plow  Co. 
V.  Fuehrinff,  60  Neb.  316  (83  N.  W.  69). 

112.  (1899.)  An  order  drawn  on  a  par- 
ticular fund  creates  an  equitable  assign- 
ment thereof,  although  not  accepted  by  the 
drawee.  Slobodisky  v.  Curtis,  68  Neb.  211 
(78  N.  W.  522), 

113.  (1899.)  A  check  for  a  sum  greater 
than  the  amount  the  drawer  has  in  his  ac- 
count with  the  bank  does  not  operate  as  a 
transfer  pro  tanto.  Henderson  d  Co.  v. 
United  States  Nat.  Bank,  69  Neb.  280  (  80 
N.  W.  898). 

114.  (1900.)  An  order  for  the  payment 
of  money  which  is  not  immediately  etTectlve 
does  not  operate  as  an  equitable  assign- 
ment. Nebraska  MoHne  Ploio  Co.  v.  Fueh- 
rinff, 60  Neb.  316  (83  N.  W.  69). 

115.  (1900.)  A  check  directed  against  a 
fund  to  be  afterwards  created  by  depositing 

money  In  bank  does  not  vest  In  the  payee 
of  the  check  any  right  to,  or  control  over, 
such  money  until  it  has  been  so  deposited. 
Nebraska  Moline  Plow  Co.  v.  Fuehring,  60 
Neb.  316  (83  N.  W.  69). 

116.  (1900.)  Where  an  order  for  pay- 
ment si  money  is  not  Immediately  effective 
if  the  fund  against  which  it  la  directed  la 
seized  by  attachment  ot  garnishee  process, 
the  rigfhts  of  the  attaching  or  garnlstaeelng 

''(^editor  are  superior  to  those  of  the  person 
holding  such  order.  Nebraska  Moline  Plow 
CO.  V.  Fuehring,  60  Neb  316  (83  N.  W.  69). 


III.  NE(K>TIABIUTT  AND  TBANSFEK. 

Negotiability  and  transfer  of  bill  of  lad- 
ing, see  Carriers,  S  J  52-54. 

A.  Instruments  negotiable. 
Warehouse  receipts  as  negotiable  lastni- 
ments,  see  Warehousemen,  ii  7-10, 

In  general. 

117.  (1880.)  A  promissory  note  is  de- 
fined to  be  "a  plain  and  direct  enagagement 
In  writing  to  pay  a  sum  specified,  at  the 
time  therein  limited,  to  a  person  therein 
named  or  sufficiently  indicated,  or  to  his 
order,  or  to  bearer."  And  an  instrument 
possessing  all  of  these  characteristics  is  not 
rendered  unnegotlable  by  containing  a  re- 
cital of  fact  showing  particularly  the  con- 
sideration for  which  It  was  given,  but  in- 
cluding no  promise  or  undertaking  on  the 
part  of  the  payee.  Newton  Wagon  Co.  v. 
Diers,  10  Neb.  284  (4  N.  W.  995). 

Words  of  negotiability. 

118.  (1877.)  Any  words  In  a  promissory 
note,  from  which  it  appears  that  the  person 
making  it  intended  it  to  be  negotiable,  will 
give  it  a  transferable  quality;  but  the  words 
"negotiable  and  payable  without  defalcation 
or  discount,"  do  not  of  themselves  make  an 
instrument,  otherwise  non-negotiable,  nego- 
tiable.  Hosford  V.  Stone,  6  Neb.  378. 

119.  (1877.)  A  promissory  note,  drawn 
for  a  sum  certain  and  made  payable  to  any 
person,  "or  order,"  "or  assigns,"  "or  bearer." 
la  negotiable;  but  If  it  is  payable  to  a  cer- 
tain person  without  words  making  it  pay- 
able "to  order,"  "or  assigns,"  "or  bearer," 
It  is  not  a  negotiable  Instrument.  Bosford 
V.  Stone,  6  Neb.  378. 

Cai;aint7  as  to  tinw  of  inyment. 

120.  (1885.)  A  note  In  the  Collowfng 
form:  "October  4,  1882.  On  March  1,  1883, 
for  value  received,  1  promise  to  pay  Anna 
M.  Wilson  or  order  four  hundred  dollars, 
with  interest  from  this  date.  This  note 
shall  become  due  immediately  upon  Anna 
M.  Wilson  delivering  poss^ion  to  me  of 
the  northwest  quarter  of  section  12,  town  6. 
range  6  E.,  In  Gage  county,  Nebraska.'* 
signed,  is  negotiable.  Dobbins  v.  Oberman, 
17  Neb.  163  (22  N.  W.  356). 

121.  (1895.)  A  note  held  to  be  non-nego- 
tlable  on  account  of  the  following  condition: 
"If  default  be  made  in  the  paymwt  of  any 
Interest  coupon,  said  principal  sum  may, 
at  the  option  of  the  holder  of  this  note,  be- 
come due  and  pi^ble  without  further  bo- 
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tlte."  Stark  v.  Olaen,  44  Neb.  646  (63  N. 
W  37). 

122.  (1898.)  A  contract  Tor  the  pay- 
ment of  money,  to  be  negotiable,  must, 
among  other  things,  be  payable  at  some 
time  or  other,  though  it  may  be  uncertain 
when  that  time  will  arrive.  Specht  v.  Bein- 
dorl.  56  Neb.  5S3  (76  N.  W.  1059;  42  L.  R. 
A.  «9). 

123  (1902.)  The  agreement  in  a  mort- 
gage to  pay  inaurance  premiums  and  taxes 
00  the  property  mortgaged,  will  not  render 
tfap  note  which  It  Is  given  to  secure  non- 
negotiable;  nor  will  the  agreement  that  If 
(he  mortgagor  fails  to  pay  such  insurance 
and  taxes,  the  mortgagee  may  declare  the 
whole  debt  due  and  payable  at  once,  or  may 
elect  to  pay  the  same  and  declare  the  whole 
debt  due.  Consterdine  v.  Moore.  65  Neb.  291 
(91  N.  W.  399;  101  Am.  St.  Rep.  620). 

124.  (1902.)  A  provision  In  a  mortgage, 
which  by  the  terms  of  the  note  to  secure 
which  it  Is  given.  Is  made  a  part  thereof, 
that  on  failure  to  comply  with  any  of  the 
conditions  of  the  mortgage,  the  whole  debt 
shall  become  due  and  payable  without  no- 
tice to  the  mortgagor,  does  not  affect  the 
negotiability  of  the  note.  Kendall  v.  Selby, 
66  Neb.  60  (92  N.  W.  178;  103  Am.  St.  Rep. 
MT). 

125.  (1903.)  Incorporation  of  a  collateral 
agreement  in  a  promissory  note,  which  re- 
quires payment  to  be  made  of  uncertain 
gams  at  uncertain  times  before  maturity, 
and  thus  renders  It  Impossible  to  say  how 
much.  If  anything,  will  be  due  at  maturity, 
renders  the  note  non-negotiable.  Roblee  v. 
Vnion  Stock  Yardt  Nat.  Bank,  69  .Neb.  180 
(95  N.  W.  61). 

Certainty  as  to  amount. 

126.  (1902.)  A  provision  In  a  note  and 
mortgage  that,  in  case  of  default  In  some 
particular,  the  debt  shall  drew  a  higher 
rate  of  interest  than  would  otherwise  be 
the  case.  Is  in  the  nature  of  a  penalty,  is 
oon-eotorceable,  and  its  Incorporation  In  the 
note  does  not  affect  its  negotlablilty.  Ken 
Ml  V.  Selbv.  66  Neb.  60  (92  N.  W.  178;  103 
Aid  St.  Sep.  697). 

127.  (1902.)  A  promissory  note  Is  not 
rendered  son-negotiable  by  an  agreement  to 
par  the  sum  named  "with  exchange"  on  a 
point  other  than  that  at  which  it  is  pay- 
ible.  ffostacA  v.  Wolf.  66  Neb.  600  (92 
N.  W.  674;  103  Am.  St  Rep.  736;  60  L.  R.  A. 
4S4). 


128.  (1903.)  In  order  to  be  negotiable, 
an  instrument  must  bear  on  Its  face  entire 
certainty  as  to  the  amount  to  be  paid  at 
maturity;  conditions  rendering  the  amount 
then  payable  uncertain  destroy  negotiabil- 
ity. Roblee  V  Vnion  Stock  Yards  Nat. 
Bank,  69  Neb.  180  (95  N.  61). 

 Provision  for  attorney's  fees. 

129.  (1878.)  A  promissory  note,  in  form 
otherwise  negotiable,  is  not  rendered  non- 
negotiable  by  reason  of  containing  a  c!aus$ 
in  these  words,  "and  If  suit  is  brought  to 
enforce  collection  I  will  pay 'reasonable  at- 
torney's fees."  Heard  v.  DHbugve  Countv 
Bank,  8  Neb.  10  (30  Am.  Rep.  811). 

130.  (1878.)  A  note  In  form  negotiable 
is  not  rendered  non-negotiable  by  reason  of 
containing  a  stipulation  providing  for  the 
payment  of  an  attorney's  fee  in  case  of 
Judgment  thereon.  Kemp  v.  Klaus,  8  Neb. 
24. 

131.  (1895.)  A  note,  otherwise  In  form 
ECgotlahle.  will  not  be  held  non-negotiable 
by  reason  of  a  provision  therein  for  an  at* 
torney's  fee  in  case  suit  is  brought  thereon 
to  enforce  collection.  Btark  v.  Olaen,  44 
Neb.  646  (63  N.  W.  37). 

 Provisions  for  payment  of  taxes. 

132.  (1902  )  The  Iticorporating  Into  a 
mortgage  of  provisions  as  to  payment  of 
taxes  which  would  be  the  mortgagees'  right 
independent  of  such  provisions  does  not  af- 
fect the  negotiabtltty  of  the  Instruments. 
Bradbury  v.  Kinnejf,  63  Neb.  754  (89  N.  W. 
257). 

133.  (1902.)  The  agreement  In  a  mort- 
gage to  pay  "all  the  taxes  and  assessments 
levied  upon  said  premises  and  all  ta^es  and 
assessments  levied  upon  the  holder  of  the 
mortgage  for  and  on  account  of  the  same," 
will  not  render  the  note  which  It  is  given 
to  secure  non-negotiable  Oarnett  v.  Meyers, 
66  Neb.  280  (91  N.  W.  400).  [Overruled  on 
rehearing.    66  Neb.  287,  94  N.  W.  803]. 

134.  (1902.)  The  condition  In  a  real  es- 
tate mortgage  securing  a  note  otherwise  ne- 
gotiable that  "the  said  parties  of  the  first 
part  hereby  agree  to  pay  all  the  taxes  and 
asEessmeots  levied  upon  said  premises  and 
all  taxes  and  assessments  levied  upon 
the  holder  of  the  mortgage  for  and  on  ac- 
count of  the  same"  destroys  the  negotia- 
bility of  the  note.  Oarnett  v.  Meyers,  65 
Neb.  287  (94  N.  W.  803). 

136.  (1902.)  A  provision  In  a  mortgage, 
which  by  the  terms  of  the  note  to  secure 
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which  it  is  given  Is  made  a  part  thereof, 
that  the  mortgagor  shall  pay  taxes  on  the 
premises,  and,  on  hie  failure  to  do  so,  the 
bolder  may  pay  the  same,  and  the  mortgage 
Shalt  stand  as  security  (or  such  payment 
and  interest  thereon,  does  not  affect  the 
uegotiahllltjr  of  the  note.  Kendall  v.  Selby. 
66  Neb.  60  (92  N.  W.  178:  103  Am.  St  Rep. 
697). 

136.  (1904.)  A  mortrage  securing  a  note 
containing  a  provision  that,  In  case  any 
taxes  or  assrasments  shall  be  levied  against 
the  legal  holder  of  the  indebtedness  on 
account  of  the  loan  within  the  state  in 
which  the  mortgaged  property  is  situate, 
the  party  oE  the  first  part  will  pay  the  same, 
renders  the  note  non-negotiable.  Allen  v. 
Uunn,  71  Neb.  831  (99  N.  W.  680). 

Conditions  and  restrlctioiis  in  Instrument. 

137.  (1878.)  A  promissory  note  other* 
wise  negotiable  is  not  rendered  non-nego- 
tiable by  reason  of  Its  containing  a  recital 
In  these  words.  "The  express  condition  of 
the  sale  and  purchase  of  this  Ohio  reaper 
and  mower  No.  —  Is  such  that  the  title, 
ownership,  or  possession  does  not  pass  from 
the  said  McDonald  ft  Co.  until  this  note 
and  interest  is  paid  in  full.  That  Uie  aald 
McBonald  ft  Co.  have  full  power  to  declare 
this  note  due  and  take  possession  of  said 
machine  at  any  time  they  may  deem  them- 
selves insecure,  even  before  the  maturity  of 
the  note."  Heard  v.  Dubuque  County  Bank, 
8  Neb.  10  (30  Am.  Rep.  811). 

138.  (1883.)  An  instrument  in  the  form 
on  a  promissory  note,  but  which  by  Its  terms 
is  only  to  be  payable  on  the  condition  of 
another  certain  note  therein  named  b^i^ 
not  paid,  is  not  a  negotiable  promissory 
note.  Orimison  v.  Ru$sett.  14  Neb.  521  (16 
N.  "W.  819;  45  Am.  Rep.  126). 

139.  (1898.)  A  promissory  note  reading, 
"six  months  after  date.  If  elected  county 
commissioner,  I  promise  to  pay,"  etc.,  la  not 
a  negotiable  instrument.  Bpecht  v.  Setn- 
dorf,  66  Neb.  653  (76  N.  W.  1069;  42  L.  R. 
A.  429). 

Provlstons    in    collateral   Instrument  or 

agreement. 

140.  (1878.)  Although  it  may  appear  on. 
the  face  of  the  note  that  its  payment  is 
secured  by  collaterals  in  personal  property 
or  mortgage  of  real  property,  yet  If  other- ' 
wise  in  proper  form  it  is  nevertheless  nego- 
tiable. Heard  v.  Dubugue  County  Bank,  8 
Neb.  10  (30  Am.  Rep.  811). 


141.  (1902.)    A  promissory  note  and  the 

contemporaneous  mortgage  securing  it,  are 
to  be  construed  together,  and  all  persons 
charged  with  notice  of  the  conditions  ot 
the  mortgage  are  bound  by  its  terms  af- 
fecting the  negotiability  of  the  note.  Ken- 
dall V.  Selby,  66  Neb.  60  (92  N.  W.  178; 
103  Am.  St.  Rep,  697). 

142.  (1903.)  A  note  otherwise  negotia- 
ble is  not  rendered  non-negotiable  merely 
by  a  provision  for  or  reference  to  collateral 
security.  Roblee  v.  Onion  Stock  7ardt  Kat. 
Bank,  69  Neb.  180  (95  N.  W.  61). 

143.  (1903.)  When  executed  together 
and  as  part  of  one  transaction,  a  note  and 
mortgage  securing  it  are  to  be  construed 
together  and  as  one  Instrument  Hence, 
provisions  as  to  the  ternw  and  manner  of 
payment  contained  in  the  mortgage  may  be 
such  aa  to  make  the  note  non-n^otlable  as 
to  all  persons  chargeable  with  notice  thereof. 
Roblee  V.  Union  Stock  Tarda  Nat.  Bank. 
69  Neb.  180  (95  N.  W.  61). 

144.  (1903.)  Where  a  note  is  negotia- 
ble In  form  and  by  Its  terms  payable  on 
demand,  evidence  of  a  contemporaneous 
oral  agreement,  destroying  its  negotiability, 
and  making  the  time  of  payment  contingent 
on  the  happening  of  an  uncertain  event  Is 
Inadmissible.  MaUory  v.  Eatate  of  Fitg- 
gerald,  69  Neb.  312  (96  N.  W.  601). 

Effect  of  Indorsement  or  other  tranafer. 

146.  ( 1902. )  An  indorsement  upon  a 
promissory  note  as  follows:  "For  value  re- 
ceived I  hereby  assign  and  transfer  the 
within  bond  and  coupons  thereto  annexed, 
together  with  all  my  Interest  in  and  rl^ts 
under  the  mortgage  securing  the  same,  to 
the  Coddlngton  Savings  Bank,  without  re- 
course," signed  by  the  payee  In  the  note, 
does  not  destroy  its  negotiability.  Coddinn- 
ton  Savings  Bank  v.  Anderson,  64  Neb.  205 
(89  N.  W.  787). 

146.  (1902.)    The  indorsement  upon  a 

note  as  follows:  "Pay  to  the  order  of  ■ 

without  recourse,"  made  and  signed  by  the 
payee,  does  not  destroy  the  negotiability  of 
the  note  in  the  hands  of  an  innocent  par 
chaser  for  value.  In  the  regular  course  of 
business.  Consterdine  v.  Moore,  66  Neb. 
291  (91  N.  W.  399;  101  Am.  St  Rep.  620). 

Kegotiability  of  partieolar  Inatnunents. 

147.  (1876.)  School  district  orden. 
drawns  by  its  officers,  accepted  by  Its  treas- 
urer, and  Indorsed  "not  paid  for  want  vt 
funds,"  are  not  regarded  as  commercial 
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paper  In  the  hands  of  a  bona  fidt  holder  for 
value,  but  are  subject  to  the  same  defense 
against  an  Indorsee,  as  against  the  payee. 
SOiool  District  No.  it  i.  Strough,  4  Neb.  367. 

148.  (1882.)  Warrants  are  not  commer- 
cial paper,  and  are  open  to  the  same  defense 

in  the  hands  of  an  indorsee  that  they  would 
be  as  against  the  payee.  Burlington  d  M. 
B.  R.  Co.  V.  Clay  County,  13  Neb.  367  (13 

N.  W.  628). 

149.  (1886.)  Coupon  notes  are  Incidents 
to  the  main  bond  and  dependent  upon  it 
for  their  validity  If  the  bond  is  non-nego- 
ttable,  the  coupons,  though  payable  to 
bearer,  are  also  non-negotiable  for  the  pur- 
pose of  admitting  equities.  Richard»on  v. 
Woodruff,  20  Neb.  132  (29  N.  W.  308). 

150.  (1892.)  A  certificate  of  deposit  In 
the  usual  form  Issued  by  a  bank  and  made 
payable  to  order  or  bearer,  is  negotiable. 
First  Nat.  Bank  v.  Security  Vat.  Bank,  34 
Neb.  71  (51  N.  W.  306;  33  Am.  St  Rep.  618; 
U  L.  R.  A.  386n). 

161.  (1894.)  A  certificate  of  deposit  In 
the  usual  form.  Issued  by  a  bank  and  made' 
payable  to  order  or  bearer.  Is  negotiable, 
and  a  bona  ilde  purchaser  thereof  for  value 
before  maturity,  without  notice  of  equities, 
Ib  protected  to  the  same  extent  as  an  Inno- 
cent holder  of  other  negotiable  paper.  Kirh- 
uood  V.  First  Nat.  Bank  of  Haatinga,  40 
Neb.  484  (58  N.  W.  1016;  42  Am.  St.  Rep. 
683  ;  24  L.  R.  A.  444). 

152.  (1894.)  The  negotiability  of  a  cer- 
tificate of  deposit  Is  destroyed  neither  by  a 
stipulation  that  it  Is  payable  on  return  of 
the  certificate  properly  indorsed,  nor  by  a 
provision  tbat  it  Is  payable  In  current 
funds,  nor  by  a  provision  tbat  it  shall  bear 
interest  If  left  six  months,  but  no  interest 
after  six  months.  Kirkioood  v.  Firat  Nat. 
Sank  of  Hatting»,  40  Neb.  484  (58  N.  W. 
1016;  42  Am.  St.  Rep.  683;  24  L.  R.  A.  444). 

153  (1896.)  The  warrants  of  a  munici- 
pal corporation  are  not  n^tiable  instm- 
ments.  They  do  not  constitute  a  new  debt 
or  evidence  of  a  new  debt,  but  are  only  the 
prescribed  means  devised  by  law  for  draw- 
ing money  from  the  treasury.  State,  ex 
rvl.  Firtt  Nat.  Bank,  v.  Cook,  43  Neb.  318 
(61  N.  W.  693). 

154.  (1897.)  Warrants  drawn  by  the  au- 
ditor of  public  accounts  upon  the  state  treas- 
sry  are  not  negotiable  instruments.  Bart- 
Jet  V.  State,  63  Neb.  310  (78  N.  W.  744). 


B.  Transfer  by  Xndorwment. 

Authority  of  attorney  to  indorse  paper 
for  client,  see  Attorney  and  Ctient,  i  43. 

Authority  of  agent  to  indorse  negotiable 
Instrument,  see  Principal  and  Agent,  SI  162- 
166. 

Sufflcieney  of  indorsement. 

155.  (1898.)  An  Indorsement  on  a 
promissory  note,  written  on  the  back  of  it: 

"For  value  received  I  hereby  guarantee  pay- 
ment of  the  within  note  and  waive  pre- 
sentation, protest,  and  notice,"  signed  by 
the  payee,  operates  as  a  transfer  of  the 
note,  or  as  an  indorsement  with  an  en- 
larged liabDity.  Heard  v.  Dubuque  County 
Bank.  8  Neb.  10  (30  Am.  Rep.  811);  (1883) 
State  Nat,  Bank  v.  Haylen,  14  Neb.  480  (16 
N.  W.  754);  (1889)  Helmer  v.  Commercial 
Bank.  28  Neb.  474  (44  N.  W.  482);  (1890) 
Weitz  V.  Wolf,  28  Neb.  SOO  (44  N.  W.  485). 

166.  (1898.)    An  Indorsement  of  a  nego 

tiabie  promissory  note  in  this  language, 
"Pay  to  the  order  of — Mary  W.  iQaylord," 
Is  not  a  general  indorsement,  nor  such  an 
indorsement  as  would  transfer  the  legal 
title  by  a  mere  delivery  of  such  note.  Oay- 
lord  V.  Nebraaka  Savings  Exchange  Bank, 
64  Neb.  104  (74  N.  W.  416;  69  Am.  St.  Rep 
70B). 

Necessity  of  deUvery. 

167.  (1874.)  To  constitute  a  valid  en- 
dorsement of  a  promissory  note,  there  must 
be  in  addition  to  the  mere  act  of  writing 
the  name  on  the  back  of  the  note,  a  delivery 
and  acceptance  of  It  by  the  indorsee.  Kit- 
tie  V.  De  Larnater,  3  Neb.  326. 

Operation  and  effect  as  to  title. 

158.  (1888.)  Where  a  negotiable  prom- 
issory note  is  transferred  by  Indorsement 
after  maturity,  the  legal  title  is  thereby 
vested  in  the  Indorsee,  and  the  amount  due 
on  the  note  cannot  thereafter  he  garnished 
in  the  hands  of  the  maker  as  a  debt  due 
to  the  original  holdei,  whether  the  maker 
has  notice  of  the  transfer  or  not.  Edney  v. 
WWiit.  23  Neb.  66  (36  N.  W.  300). 

159.  (1898.)  A  payee  who  transferred 
his  note  cannot  afterward  extend  the  time 
of  payment.  Zobel  v.  Bauersacha,  56  Neb. 
20  (75  N.  W.  43). 


Indorsement  as  security. 


160.  (1894.)  One  to  whom  a  promissory 
note  is  indorsed  and  delivered  as  collateral 
security  thereby  becomes  the  legal  owner 
and  holder  of  said  note  and  may  maintain 
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a  suit  thereon  In  bis  own  name.  Kavanaitgh 
V.  Brodhall.  40  Neb.  876  (59  N.  W.  517;  26 
L.  R.  A.  774). 

161.  (1894.)  Where  a  note  assigned  as 
collateral  was  procured  by  the  payee  by 
fraud,  the  pledgee  can  recover  thereon  only 
to  the  extent  of  the  unpaid  portion  of  the 
debt  It  was  transferred  to  secure  and  in  es- 
timatlng  such  amount,  another  note  pledged 
at  the  same  time  and  afterwards  surren- 
dered in  exchange  for  other  notes  secured 
by  mortgage  drawn  In  favor  of  the  pledger, 
must  be  treated  as  having  been  paid  in 
full.  Haas  v.  Bank  of  Commerce,  41  Neb. 
754  (60  N.  W.  85). 

161a.  (1908.)  Negotiable  instrumenta 
may  be  pledged  to  secure  liabiUtlea  arising 
in  the  future;  but  to  ascertain  what  debts 

are  secured  resort  must  be  had  to  the  con- 
tract of  the  parties.  Brown  v.  James,  80 
Neb.  475  (114  N.  W.  591). 

 Indorsement  for  collection. 

162.  (1878.)  The  single  fact  that  a 
promissory  note  payable  to  bearer,  was 

transferred  to  the  plaintiff  without  consider- 
ation, or  solely  to  enable  him  to  bring  suit 
upon  and  collect  It.  constitutes  no  defense 
to  the  action.  McWilUams  v.  Bridget,  7 
Neb.  419. 

163.  (1897.)  The  legal  title  of  commer- 
cial paper  Indorsed  "for  collection"  passes 
to  the  indorsee  only  so  far  as  to  enable  him 
to  demand  and  enforce  payment  thereof. 
Branch  V.  United  States  Nat.  Bank  of 
Omaha,  50  Neb.  470  (70  N.  W.  34). 

164.  (1897.)  The  owner  of  commercial 
paper  indorsed  for  collection  may  control 
the  eame  until  paid  in  full,  and  may  inters 
cept  the  proceeds  thereof  in  the  hands  of 
an  Intermediate  agent.  Branch  v.  United 
States  Nat.  Bank  of  Omaha,  50  Neb.  470  (70 
N.  W.  34). 

166.  (1897.)  The  Indorsement  of  a  note 
for  collection  and  account  does  not  pass 

title  to  Indorsee  nor  confer  upon  him  au- 
thority to  transfer  the  note  so  as  to  charge 
.former  indorsers  under  the  law  merchant. 
Boyer  v.  Richardson,  52  Neb.  156  (71  K.  W. 

981). 

166.  (1897.)  The  indorsement  of  a  ne- 
gotiable note  for  collection  and  account  con- 
stitutes the  Indorsee  the  agent  of  the  In- 
dorser  for  the  purpose  only  of  collecting 
and  remitting  the  proceeds.  Boyer  v.  AlcRt 
ardson,  6S  Neb.  166  (71  N.  W.  981). 


167.  (1898.)  A  certificate  of  deposit  lb 
dorsed  by  the  payee,  "Pay  to  the  order  of  R. 
C.  O.,  Cash,  for  account"  of  the  Indorser,  is 
a  restrictive  indorsement,  vests  no  general 
property  to  the  paper  in  the  indorsee,  but 
merely  constitutes  him  an  agent  for  the  pur- 
pose of  collecting;  and  parol  evidence  is 
not  admissible  to  establish  that  the  transfer 
of  title  was  absolute.  United  States  Nat. 
Bank  V.  Cteer,  66  Neb.  462  (75  N.  W.  1088; 
70  Am.  St.  Rep.  390:  41  L.  R.  A.  444). 

— ^— TTnauthoriaed  indorsement. 

168.  (1886.)  A  sales  agent  of  a  har- 
vester machine  company  who  takes  in  pay- 
ment for  a  machine,  the  purchaser's  note, 
payable  to  the  company,  has  no  authori^ 
to  indorse  such  note  to  himself,  and  hence 
his  Indorsement  of  the  company's  name  on 
such  note  and  the  transfer  thereof  to  a 
third  person  in  payment  of  his  Individual 
debt  does  not  give  the  transferee  a  right 
to  bring  action  on  the  note.  Engtehart  v. 
Peoria  Plow  Co.,  21  Neb.  41  (31  N.  W.  391). 

 Forged  Indorsement. 

169.  (1898.)  Where  a  check  is  drawn 
payable  to  the  order  of  a  named  payee,  one 
who  takes  the  check  on  the  forged  Indorse- 
ment of  the  payee  and  himself  Indorses  it, 
is  liable  to  the  bank  on  which  the  check 
is  drawn  If  that  bank  pays  it  Jn  ignorai«f> 
of  the  forgery,  In  the  absence  -  of  circum- 
stances estopping  the  drawer  from  setting 
up  the  forgery.  First  Nat.  Bank  of  Hast- 
ings V.  Farmers  *f  Merchants  Bank.  56  Neb. 
149  (76  N.  W.  430);  (1899)  First  Nat.  Bank 
of  Hastings  v.  Omaha  Nat.  Bank,  59  Neb. 
192  (80  N.  W.  810). 

 Transfer  of  collateral  securities. 

170.  (1891.)  The  transfer  of  a  promis- 
sory note  by  indorsement  operates  as  an  as- 
signment or  transfer  of  a  bill  of  sale  given 
to  secure  Its  payment,  and  the  owner  of  the 
note,  In  a  proper  case,  may  bring  replevin 
In  his  own  name  to  recover  possesion  of  the 
property  covered  by  the  bill  of  sale.  0am- 
&Ie  V.  Wilson.  88  Neb  270  (60  N.  W.  8). 

Enjoining  negotlatlott  of  note. 

171.  (1889.)  There  being  outstanding 
renewal  notes  against  plaintiffs,  a  part  of 
which  represented  usurious  interest,  said 
notes  being  held  by  a  party  having  notice 
of  their  usurious  character,  and  being  aboot 
to  mature,  and  there  being  ground  to  be> 
lleve  that  tbey  were  about  to  be  transftorred 
to  an  Innocent  purchaser,  plaintiffs  may  take 
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the  Initiative  and  proceed  in  equity  and  by 
aid  of  injunction  for  relief.  Wilhelmson  v. 
Bentte]/.  25  Neb.  473  (41  N.  W.  387). 

172.  (1895.)  A  court  of  equity  has  no 
Jurisdiction  to  enjoiu  the  transfer  or  col- 
lection of  an  altered  note,  since  the  maker 
has  an  adequate  remedy  at  law.  Erickaon 
V.  Firtt  y'at.  Bank  of  Oakland,  44  Neb.  822 
(62  N.  W.  1078;  48  Am.  St.  Rep.  753;  28  L. 
R.  A.  577). 

173.  (1895.)  The  fact  that  a  party  is 
apprebenslve  that  hia  witnesses  by  whom  he 
eipects  to  establish  his  defense  against  a 
note  may  die  or  move  away.  Is  not  alone 
sufficient  ground  to  enjoin  the  negotiation 
of  the  Instrument,  since  the  testimony  of 
witnesses  may  be  perpetuated  under  the 
)irovisicns  cf  the  code  of  cItII  procedure. 
Eriekaon  v.  First  Nat.  Bank  of  OakUtnd,  44 
Keb.  622  (62  N.  W.  1078:  48  Am.  St.  Rep. 
753;  28  L.  R.  A.  577  >. 

174.  (1902.)  In  an  action  to  restrain 
the  sale  of  a  negotiable  promissory  note,  so 
as  to  cut  oft  defenses  thereto  by  way  of 
counter-claim  or  recoupment,  the  amount  of 
recoupment  or  counter-claim  may,  at  the 
option  of  the  plaintiff,  be  ascertained;  but 
in  such  case  the  defendant  will,  if  he  de- 
mands It,  be  entitled  to  a  trial  of  the  Issue 
of  damages  by  Jury.  Larabea  v.  Given,  66 
Neb.  701  (91  N.  W.  504). 

C.  Transfer  Without  Indonement. 

Transfer  by  delivery. 

175.  (1872.)  If  a  bill  be  pnvable  to  some 
person  known  at  the  time  to  exist,  and 
present  to  the  mind  cf  the-  drawer  when  he 
made  It,  as  the  party  to  whose  order  It  was 
to  be  paid,  the  genuine  indorsement  of  such 
payee  Is  necessary.  In  order  to  a  recovery 
thereon  by  an  Indorsee,  even  though  he  have 
no  Interest  In  it,  and  the  drawer  knew  that 
fact.  Nor  is  the  case  changed  by  the  cir- 
CTunstance,  that  the  party  who  induced  the 
drawer  to  make  such  bill  defrauded  him  In 
90  doing.   Rogers  v.  Ware.  2  Neb.  29. 

176.  (1872.)  A  deposited  with  B,  a 
banker,  a  forged  draft,  and  had  credit  for 
its  contents;  and,  upon  his  check  against 
the  same,  obtained  B's  draft  payable  to  the 
order  of  C,  a  person  who  was  to  Indorse  the 
draft  A  negotiated  the  draft  to  the  plain- 
tiff for  value,  and  bona  fide  Indorsing 
thereon  the  name  of  C.  B,  discovering  the 
forgery  of  the  draft  taken  by  him  from  A, 
■topped  payment  of  the  one  he  gave.  Held, 
That  C  was  not  a  flctitloua  payee;  but  his 


genuine  indorsement  must  be  shown  to  sup- 
port tbe  plaintiff's  title.  Rogers  v.  Ware, 
2  Neb.  29. 

177.  (1892.)  A  draft  payable  to  the  or- 
der of  the  payee  and  indorsed  in  blank  by 
him  and  delivered  t<i  a  third  party  is  there- 
after like  a  negotiable  instrument  payable 
to  bearer,  and  the  title  will  pass  by  mer- 
delivery.  Everett  r.  TidbaXl  d  Fuller,  Si 
Neb.  803  (52  N.  W.  816). 

178.  (1897.)  An  equitable  assignment 
of  a  negotiable  promissory  note,  secured  by 
a  mortgage,  may  be  made  by  a  salu  and  de- 
livery thereof  by  the  person  to  whose  order 
the  note  Is  payable,  without  an  indorsement 
of  the  note  or  a  formal  assignment  In  writ- 
ing of  the  mortgage  or  note;  and  such  pur- 
chaser may  maintain  an  action  In  his  own 
name  to  foreclose  said  mortgage.  Oreelei' 
State  Bank  v.  Line.  50  Neb.  434  (69  N.  W. 
966). 

179.  (1903.)  The  equitable  or  beneflclai 
title  to  a  negotiable  instrument,  payable  to 
the  order  of  the  payee,  may  be  transferred 
by  mere  delivery  and  without  indorsement. 
Gather  t>.  Damerell,  5  Unof.  175  (97  N.  W. 
623). 

Note  payable  to  fictitious  payee. 

180.  (1872.)  A  bolder  of  a  bill  must 
show  a  genuine  indorsement  by  the  payeo 
before  he  can  recover  thereon,  but,  if  the 
bill  run  to  a  fictitious  payee,  it  Is  as  if 
drawn  payable  to  bearer;  and  Indorsement 
is  not  necessiry.  And.  if  it  be  payable  to 
Some  person  wbo  had  no  interest  In  It, 
and  not  intended  to  become  a  party  to  It, 
whether  such  person  Is  or  is  not  known  to 
exist,  the  payee  may  be  deemed  fictitious. 
Rogers  V.  Ware,  2  Neb.  29. 

Purchase  at  Judicial  sale. 

181.  (1897.)  The  purchaser  of  a  nego- 
tiable promissory  note  at  an  execution  or 
attachment  sale  thereof  acquires  thereby 
the  Interest  which  the  execution  or  attach- 
ment defendant  had  In  said  note,  and  occu- 
pies the  same  relation  to  the  maker  of 
said  note  as  be  would  had  said  note  been 
indorsed  to  him  without  recourse  by  the 
payee.  Jones  v.  Wiesen.  50  Neb.  243  (69 
N.  W.  762). 

Assignment  of  note. 

182.  (1898.)  A  negotiable  promissory 
note  nuay  be  transferred  by  a  separate  dis- 
tinct assignment  thereof,  but  in  such  case 
the  transferee  will  not  be  protected  as 
against  Inflrmltles  or  defenses  which  might 
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be  shown  as  agaliut  the  assignor.  Oavlord 
V.  Nebraska  8aving$  d  Exchange  Bank,  64 
Neb.  104  (74  N.  W.  415;  69  Am.  St.  Rep. 
705). 

183.  (1899.)  A  note  payable  to  a  party 
or  order  may  be  transferred  by  the  payee, 
without  a  commercial  Indorsement,  by 
either  an  oral  or  a  separate,  distinct,  writ- 
len  assignment  thereof,  followed  by  ile- 
"ivery,  which  would  render  the  transferee 
liable  to  any  defenses  against  the  original 
payee.  Sacketf  v.  Montgomery,  67  Neb.  424 
(77  N.  W.  1083;  73  Am.  St  Rep.  522). 

 Non-negotUhle  nets. 

184.  (1899.)  A  non-negoUable  promis- 
sory note  Is  a  mere  chose  In  action,  as  such 

Is  assignable,  and  thsr  assignee  thereof  may 
maintain  an  action  thereon  in  his  own 
name.  Barry  v.  Wachoaky,  57  Neb.  634  (77 
.M.  W.  1080). 

IV.  BIQHTS  AND  IJABUJTISS  ON 
INDORSE  KENT  OR  TRANSFER. 

Power  of  corporation  to  make  accommo- 
dation Indorsement,  see  Corporations,  $  338. 

A.  Indorsement  Before  Delivery  to  or 

Transfer  by  Payee. 
Nature  of  liability  on  indorsement. 

185.  (1880.)  The  intent  with  which  an 
Indorser  of  a  promissory  note  before  de- 
livery signed  his  name,  if  not  consistent 
with  the  circumstances  under  which  he  did 
It  nor  acquiesced  In  by  the  payee.  Is  of  no 
consequence.  Newton  Wagon  Co,  v.  Dier», 
10  Neb.  284  (4  N.  W.  995). 

186.  (1880.)    When   the  Indorser  of  a 

promissory  note  has  given  In  evidence  to 
the  jury  the  facts  and  circumstances  of  the 
indorsement,  it  Ig  not  competent  for  him  to 
limit  his  liability  by  a  resort  to  his  private 
understanding  of  what  It  Is.  And  whether 
his  Intent  were  to  incur  the  liability  of  an 
indorser  merely,  or  that  of  guarantor,  must 
(!epend  upon  the  agreement  or  circum- 
stances under  which  the  indorsement  was 
mT,de.  yewton  Wagon  Co.  v.  Dtera,  10  Neb. 
284  (4  N.  W.  995). 

187.  (1893.)  A  person,  other  than  a 
payee,  who  signs  his  name  In  blank  upon 
the  back  of  a  promissory  note  at  the  time 
of  Its  execution,  and  before  its  delivery  to 
the  payee,  is,  as  to  a  subsequent  bona  fide 
holder  for  value,  liable  thereon  as  a  Joint 
maker.  Salisbury  v.  First  Nat.  Bank  of 
Camltridge,  37  Neb.  812  (56  N.  W.  727;  40 
Am.  St.  Rep.  627). 
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As  second  indorser. 

188.  (1898.)  Indorsement  of  a  name  on 
the  back  of  a  note  preceded  by  the  words 
"notice  and  protest  waived"  is  notice  to  the 
original  payee  and  subsequent  owners  that 
the  liability  assumed  is  not  that  of  a  Joint 
maker.  Drexel  v.  Puaey,  57  Neh.  30  (77 
N.  W.  351). 

18».  (1903.)  A  blank  Indoraer  of  a 
promissory  note  payable  to  the  order  of  the 
maker  thereof,  which  Is  Indorsed  by  each 
maker  and  afterwards  delivered  to  a  third 
person  as  payee,  in  absence  of  any  special 
agreement  to  the  contrary,  becomes  liable 
thereon  as  second  Indorser  and  will  not  be 
held  to  be  a  Joint  maker  of  the  note.  Bar- 
nett  V.  Holdrege,  5  Unof.  114  (97  N.  W.  443). 

190.  ( 1905.)  Persons  who  write  their 
names  in  blank  on  the  back  of  a  promis- 
sory note  payable  to  the  order  of  the  maker, 
which  is  Indorsed  by  stich  maker  and  after 
wards  delivered  to  a  third  person,  in  the 
absence  of  any  special  agreement  to  the 
contrary,  become  liable  thereon  as  indorsers 
and  not  as  Joint  makers,  and  their  liability 
cannot  be  varied  by  parol  evidence.  Har- 
nett V.  Holdrege,  73  Neb.  570  (103  N.  W 
277). 

——  Accommodation  indorsement 

191.  (1903.)  A  note  made  payable  to 
the  order  of  the  maker  thereof,  and  in- 
dorsed In  blank,  creates  no  obligation  or 
liability  against  any  one  until  It  is  put  hi 
circulation  by  delivery  to  a  third  person 
as  payee,  and,  althoug^i  the  payee  Indorses 
the  note  first,  one  who  writes  his  name  In 
blank  on  the  back  thereof  before  delivery, 
assumes  the  liability  of  an  accommodation 
indorser  only.  Harnett  t).  Holdrege.  5  Unot 
114  (97  N.  W.  443). 

 As  surety. 

192.  (1896.)  One  who  executes  a  promis- 
sory note  aa  surety  for  another  is  not  an 
accommodation  maker.  Peoria  Mfg.  Co.  v. 
Huff,  45  Neb.  7  (63  N.  W.  121). 

193.  (1898.)  In  a  suit  by  a 'bank  upon 
a  note  a  wife  fteid  not  estopped  from  Inter 
posing,  as  a  defense,  her  coverture  and  her 
signing  as  surety.  WesterveU  v.  BiOter,  66 
Neb.  63  (76  N.  W.  440). 

194.  (1898.)  One  who  signs  a  note  as 
surety  Is  liable  for  payment  thereof  pre- 
cisely to  Uie  same  extent  as  his  prindpaL 
Kron<ike  v.  Madsen,  66  Neb.  609  (77  N.  W. 
202). 
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 As  gnumntor. 

195.  (189S.)  The  asreement,  "For  value 
recelTed  we  hereby  guarantee  payment  of 
the  within  note  at  maturity,  or  any  time 
ther^fter,  waiving  protest  and  notice  of 
non-payment,"  Is  not  a  mere  guaranty,  but 
>n  hidorsement  with  an  enlarged  liahillty. 
Allan!  V.  Huff,  44  Neb.  892  (63  N.  W.  68). 

196.  (1S89.)  One  who,  before  delivery, 
ODconditionally  guarantees  the  payment  of 
£  promissory  note,  becomes  absolutely  liable 
tbereon  upon  default  of  the  maker.  Huff  v. 
SUte,  25  Neb.  448  (41  N.  W.  289);  (1895) 
Flentham  v.  Steward,  4S  Neb.  640  (63  N. 
W.  924);  (1901)  McKmin  v.  Ripley,  1 
UnoE.  648  (95  N.  W.  1046). 

197.  (1903.)  The  liability  of  a  guaran- 
tor is  separate  and  distinct  from  that  of 
the  makers  and  sureties  on.  a  promissory 
note.  Anderson  v.  Ball,  4  Uuof.  494  (94  N. 
W,  981). 

Discharge  of  Indoiser. 

198.  (1889.)  One  who  before  maturity 
nneonditlonally  guarantees  the  payment  of 
a  promissory  note  becomes  absolutely  liable 
upon  the  default  of  the  maker;  and  the 
neglect  of  the  holder  of  such  note  to  sue 
the  maker  does  not  discharge  such  guaran- 
tor, although  the  maker  becomes  insolvent 
during  the  time  the  holder  neglects  to  sue. 
Huff  V.  BUfe.  26  Neb.  448  (41  N.  W.  289) ; 
(1895)  Flentham  v.  Steward,  45  Neb.  640 
(63  N.  W.  924  >. 

1$9-  (1898.)  The  release  of  property  of 
the  principal  debtor  frpm  the-  Hen  of  a 
Judgment  rendered  on  a  note,  without  the 
consent  or  knowledge  of  an  accommodation 
Indorser,  discharges  the  latter  pro  tanto. 
Drexel  v.  Putey.  57  Neb.  30  (77  N.  W.  351). 

200.  (1904.)  Evidence  merely  that  the 
payee  of  notes  was  aware  of  negotiations 
between  the  signers  whereby  part  of  them 
were  to  assume  the  debt,  and  the  other  two 
to  be  released  and  that  he  agreed  that  such 
an  arrangement  would  be  satisfactory  does 
not  conclusively  show  a  release  of  the  two 
parties,  where  the  payee  claims,  and  there 
Is  evidence  tending  to  show,  that  his  assent 
was  conditional  upon  the  giving  of  new 
notes,  which  were  never  made.  JacTiton  v. 
Lalicker,  5  Unof.  473  (99  N.  W.  32). 

—Alteration  of  note. 

201.  (1903.)  Writing  the  words  "For 
valae  received,  we  hereby  guarantee  the 
payment  of  the  within  note,  and  waive  pre- 
sentment for  payment,  demand  and  notice 


of  protest,"  over  an  indorsement  In  blank 
on  the  back  of  a  promissory  note  is  a  ma* 
terial  alteration  of  the  liability  of  the  in- 
dorser, and  if  done  without  his  knowledge 
or  consent  releases  him  from  his  obligation 
as  such.  Harnett  v.  Holdrege,  6  Unof.  114 
(97  N.  W.  443). 

202.  (1908.)  Writing  the  words  "This 
note  to  be  exchanged  for  consolidated  mort- 
gage bonds  of  Nebraska  and  Northwestern 
Irrigation  Company  when  Issued  at  90," 
across  the  face  of  a  promissory  note  after 
It  has  been  Indorsed  In  blank  without  the 
knowledge  or  consent  of  the  indorsers,  is  a 
material  change  of  the  note,  and  releases 
such  Indorsers  from  any  liability  thereon. 
Harnett  v.  Holdrege,  6  Unof.  114  (97  N.  W. 
44S). 

B.  Indorsement  for  Transfer. 
Release  of  guarantor  by  failure  to  give 
notice  of  protect,  see  poat,  S  354. 

Nature  of  liability  on  Indorsement. 

203.  (1895.)  When  the  payee  of  a  note 
Indorses  his  name  thereon  in  blank  and  de- 
livers said  note  to  a  purchaser  thereof,  the 
law  in  effect  writes  over  the  signature  of 
said  indorser  au  agreement  on  his  part  that 
If  the  holder  of  said  note  shall  present  it  to 
the  payor  thereof  at  its  maturity  for  pay- 
ment and  it  be  dishonored,  and  that  If  such 
holder  shall  then  give  such  indorser  notice 
In  a  reasonable  time  of  the  dishonor  of 
said  note,  that  he,  the  indorser  will  pay  it 
True  V.  Bullard,  45  Neb.  409  (63  N.  W.  824). 

■  —  ■  ■■  As  maker. 

204.  (1891.)  A  payee  of  a  promissory 
note,  who,  on  transferring  It,  signs  his  name 
thereon  Immediately  to  the  left  of  the 
maker's  signature,  is  liable  to  an  innocent 
purchaser  as  maker  and  not  simply  as  in- 
dorser. Duseniury  v.  Albright,  31  Neb.  345 
(47  N.  W.  1047). 


■  As  surety. 


206.  (1888.)  Where  the  payee  of  a  sec- 
ond renewal  note  signs  his  name  as  a  surety 
on  Indorsement,  In  an  action  by  the  In- 
dorsee against  the  maker,  surety  ad  the 
indorser,  the  latter  and  the  surety  of  the 
original  note  sustained  the  relation  to  each 
other  of  payee  and  surety,  and  not  of  co- 
surety. Stump  V.  Btchardaon  County  Bank, 
24  Neb.  522  (39  N.  W.  483). 


■As  guarantor. 


206.  (1890.)  Words  "Demand,  notice, 
and  protest  waived,  and  payment  guaran- 
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teed,"  written  on  back  of  note  and  signed 
by  payee,  constitute  indorsement  with  en- 
larged liability.  Buck  v.  Davenport  Sav- 
ings Bank,  29  Neb.  407  (45  N.  W.  776;  26 
Am.  St  Rep.  392). 

207.  (1891.)  An  Indorser  of  a  promle- 
eory  note  "without  recourse,"  for  value, 
coDtracts  and  engage?  that  the  signatures 
borne  by  said  note  as  makers,  or  prior  In- 
dorsers,  are  the  genuine  signatures  of  the 
persons  thereby  represented,  and  that  such 
note  is  their  valid  obligation.  Palmer  v. 
Courtnev.  32  Neb.  773  (49  N.  W.  751). 

208.  (189$.)  An  indorser  of  a  negotia- 
ble Instrument  guarantees  tbe  genuineness 
of  prior  Indorsements.  First  Nat.  BanJo  of 
HaaUngs  v.  Farmers  d  Merchants  Bank,  66 
Neb.  149  (76  N.  W.  430);  (1899)  First  Nnt. 
Bank  of  Hastings  v.  Omaha  Nat.  Bank,  69 
Neb.  192  (80  N.  W.  810). 

Conditional  Indorsement. 

209.  (1895.)  Where  a  note  has  been  in- 
dorsed with  a  collateral  agreement  that  the 
Indorser  is  not  to  be  held  liable  for  its 
non-payment  and  the  indorser  is  afterwards 
sued  on  the  note,  by  a  subsequent  transferee, 
he  cannot  recover  from  his  indorsee  for 
breach  of  such  collateral  agreement,  in 
tbe  absence  of  an  allegation  that  he  has 
paid  the  Judgment  rendered  against  him  on 
the  note.  True  v.  Bullard,  46  Neb.  409  (  68 
N.  W.  824). 

210.  (1896.)  An  oral  agreement  by  an 
Indorsee  of  a  note  that  he  would  take  it 
"without  liability  or  recouree  on  tbe  part 

of  the  indorsee  on  account  of  Its  non-pay- 
ment," Is  not  an  agreement  not  to  transfer 
the  note,  and  does  not  render  him  liable  to 
tbe  indorser  in  case  the  person  to  whom  he 
transfers  It,  forces  the  indorser  to  pay  it. 
True  V.  BuIIord,  46  Neb.  409  (63  N.  W.  824). 

Discharge  of  Indorser. 

211.  (1871.)  An  indorser  of  a  promis- 
sory note  who  waives  notice  of  protest  will 
be  relieved  from  liability  thereon,  if  the 
holder  does  not  notify  him  within  a  reason- 
able time  of  its  non-payment  nor  use  due 
diligence  to  collect  It  of  the  maker.  Moffat 
V.  OrisKold.  1  Neb.  415. 

212.  (1878.)  An  agreement  by  the  in- 
dorsee of  a  promiseoiy  note  for  a  definite 
extension  of  the  time  of  payment,  in  con- 
sideration of  an  agreement  by'  the  maker 
to  pay  a  greater  rate  of  interest  than  that 
provided  for  In  the  note,  is  binding  upon 


them,  and  if  made  without  the  consent  of 
the  Indorser  wlU  release  him  from  all  lia- 
bility thereon.  Kittle  v.  Wilson,  7  Neb.  76. 

213.  (18780  The  defense  that  defend- 
ant was  released  as  indorser,  by  an  exten- 
sion of  time  to  tbe  maker  la  a  legal  one, 
and  should  be  made  by  tbe  Indorser  In  the 
action  against  him  on  the  note;  but  If  he 
neglects  to  do  so  and  suffer  judgment  to 
go  against  him.  be  cannot  afterwards  make 
it  available  as  a  ground  for  enjoining  the 
enforcement  of  such  Judgment.  Kittle  v. 
Wttson,  7  Neb.  76. 

214.  (1901.)  When  a  payee  In  a  note 
and  mortgage  has  sold  and  assigned  the 
same,  accompanied  by  his  own  collateral 
guaranty  of  tbe  prompt  payment  of  tbe 
interest  and  of  the  collection  of  the  prin- 
cipal within  two  years  after  it  becomes  dne, 
and  afterwards,  upon  the  happening  of  a 
default  on  an  Installment  of  interest,  seeks 
and  obtains  the  note  and  mortgage  from  bis 
assignee  for  tbe  purpose  of  enforcing  col- 
lection, and  thereupon,  without  consulting 
the  assignee  with  respect  to  the  methods  to 
be  pursued,  prosecutes  against  the  debtor 
remedies  of  his  own  selection,  he,  himself, 
becomes  responsible  for  any  default,  negli- 
gence or  dllatorlneas  In  pursuit  of  the  prin 
cipal  and  the  same  will  not  be  Imputed  to 
his  assignee,  ifice  v.  McCague,  61  Neb. 
861  (86  N.  W.  486). 

Necessity  of  first  proceeding  against  in- 
dorser. 

215.  (1882.)  The  holder  of  a  promissory 
note  Is  not  required  to  resort  to  his  remedy 
against  the  maker  before  be  may  proceed 
to  colleK:t  it  from  tbe  indorser.  And  when 
the  indorser  has  waived  a  demand,  protest, 
and  notice  of  non-payment,  a  right  of  re- 
covery accrues  against  him  as  soon  as  the 
note  is  due.  CHbson  v.  Parlin,  13  Neb.  29i 
(13  N.  W.  406). 

Estoppel  to  deny  or  limit  indorsement 

216.  (1879.)  The  plaintiff,  the  payee  of 
a  negotiable  promissory  note,  having  for- 
mally indorsed  it  to  her  son,  who '  after- 
wards pledged  it  to  the  defendant — who  had 
no  knowledge  of  the  puri>ose  for  which  the 
indorsement  was  made — as  security  for  a 
loan  of  money,  will  not  be  permitted  to  con- 
tradict, or  limit  the  legal  effect  of  sach 
indorsement,  by  showing  the  real  purpose 
for  which  it  was  made.  Cropaep  v.  Averil, 
8  Neb.  161. 
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C.  AMlgnmeut  or  Sale. 

Bepmentatfona  and  varrantles. 

217.  (1884.)  One  B.  having  a  note  of 
D.  in  his  possession,  which  he  had  paid  In 
full  oat  of  funds  of  D.  in  his  hands,  after- 
wards sold  the  note  to  W.,  representing  it 
to  be  a  valid  and  snbslsting  obligation 
against  D..  and  that  D.  resided  near  F.  in 
this  state,  all  of  which  was  untrue.  Held, 
that  W.  could  recover  the  consideration  paid 
to  B.  for  the  note.  William*  v.  Bates,  16 
Neb.  565  (20  N.  W.  31). 

Liability  of   assignor  of  non-negotiable 
note  to  assignee. 

218.  (1899.)  The  payee  of  a  non-nego- 
tiable note  who  writes  his  name  aeroBS  the 
back  thereof,  and  sella  and  deliverB  the 
note,  does  not  thereby  render  himself  lia- 
ble on  such  note  to  the  holder  thereof. 
Boiry  V.  Wachotky.  57  Neb.  534  (77  N.  W. 
1080). 

219.  (1899.)  The  payee  of  a  non-nego- 
tiable note  may  render  himself  liable  to  his 

aasignee  for  Its  payment  by  writing  a  con- 
tract to  that  effect  over  his  signature;  but 
Buch  a  contract  would  be  a  separate  and  In- 
dependent one,  and  the  makers  of  the  note 
would  not  be  liable  on  such  contract 
Barry  v.  Wachoaky,  57  Neb.  534  (77  N.  W. 
1080). 

Eqoitias  and  defenses  afifalnst  au^ee. 

220.  (1878.)  The  maker  may  set-off  any 
liquidated  demand  which  he  held  against 
the  payee  at  the  time  of  the  assignment, 
but  claims  subsequently  acquired,  even 
though  they  had  tholr  origin  In  previous 
transactions,  are  hot  the  subject  of  set-off. 
DovU  V.  Neligh.  7  Neb.  84. 

221.  (1886.)  The  consideration  of  all 
«0Dtract8  Is  subject  to  inquiry,  and  the 
lustgnee  of  a  non-negotiable  instrument  is 
Id  ho  better  condition  than  the  assignor. 
Richerdton  v.  WooOruff,  20  Neb.  132  (29  N. 
W.  308). 

222.  (1886.)  Where  a  non-negotiable 
bond  secured  by  mortgage  Is  endorsed  and 
transferred  for  value  before  due  and  with- 
out notice  to  the  holder  who  brought  an 
aHou  of  foreclosure,  the  holder  took  said 
bond  subject  to  the  defenses  between  the 
origloal  parties.  Richardton  v.  Woodruff, 
20  Neb.  132  (29  N.  W.  308). 

223.  (1898.)  A  non-negotlable  chose  In 
action  is  subject  In  the  hands  of  an  as- 
signee thereof  to  all  equities  which  were 
of  force  between  the  original  parties  thereto 


prior  to  the  assignment,  but  not  subject  to 
equities  of  which  he  had  no  notice,  existent 
between  his  assignor  and  a  third  person. 
Williants  v.  Donnelly,  64  Neb.  193  (74  N.  W. 

601). 

D.  Bona  Side  Purchasers. 

In  general. 

224.  (18S5.)  To  defeat  a  recovery  on  a 
note  it  is  not  sufficient  to  show  that  the 
holder  took  it  under  circumstances  which 
onght  to  excite  suspicion  in  the  mind  of  a 
prudent  man.  Dobbina  v.  Oberman,  17  Neb. 
163  (22  N.  W.  356). 

225.  (1885.)  A  holder  of  negotiable 
paper  who  takes  it  before  maturity  for  a 
valuable  consideration.  In  the  usual  course 
of  trade,  without  knowledge  ot  facts  which 
impeach  Its  validity  between  antecedent 
parties,  holds  It  by  a  good  title.  Dobbins 
V.  Oberman,  17  Neb.  163  (22  N.  W.  356). 

226.  (1899.)  One  who  purchases  nego- 
tiable paper  before  maturity  in  the  usual 
course  of  trade  and  for  a  valuable  consid- 
eration and  in  igronance  of  facts  which 
would  affect  Its  force  as  between  the 
original  parties  to  It  Is  an  innocent  pur- 
chaser. Firat  Nat.  Bank  of  Cobleakill  v.  Pen- 
nington, 57  Neb.  404  (77  N.  W.  1084). 

Statutory  provisions. 

227.  (1876.)  Where  the  statute  of  a 
state  prescribes  certain  words  to  be  In- 
serted in  the  body  of  a  negotiable  note, 
given  for  a  patent  right,  subjecting  it  to 
all  the  defenses  as  If  owned  by  the  original 
promisee.  If  the  note  is  executed  in  the 
ordinary  form — omitting  the  words  pre- 
scribed— a  bona  fide  purchaser  of  the  same 
before  maturlay  and  without  notice,  takes 
it  divested  of  all  equities  between  the  orig- 
inal parties,  and  may  enforce  the  payment 
thereof.   Moaea  v.  €omatotlc,  4  Neb.  616. 

228.  (1903.)  In  this  state  a  statute  will 
not  be  construed  so  as  to  make  a  negotiable 
instrument  void  in  the  hands  of  a  bona  fide 
purchaser,  unless  the  act  specifically  so  de- 
clares. Citizena  State  Bank  v.  Nore,  67 
Neb.  69  (93  N.  W.  160;  60  L.  R.  A.  737). 

Actual  notice. 

229.  (1874.)  If  an  indorsee  of  a  prom- 
Issary  note  is  implicated  in  the  original 
1  ransaction ,  the  maker  may  set  up  any 
defense  which  would  have  availed  against 
the  promisee.  But  in  order  to  make  the 
latter  defense  available.  It  must  clearly 
appear  that  the  endorsee  had  notice  of  such 
cirsumstances  as  would  have  avoided  a  re- 
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covery  on  the  note  In  the  hands  of  the 
original  promisee.  Kittle  v.  De  Lamater, 
3  Neb.  325. 

230.  (1890.)  Where  plaintiff  negotiated 
a  sale  of  property  to  defendant  representing 
It  to  be  bis,  and  was  In  fact  Interested 
therein,  and  suggested  that  the  purchase 
money  note  be  made  payable  to  a  third 
perscm,  who  indorsed  It  over  to  plaintiff, 
he  does  not  stand  in  the  position  of  an 
Innoceat  purchaser  of  the  note.  Salisbury 
V.  Iddinga,  29  Neb.  736  (46  N.  W.  267). 

231.  (1890.)  Wbere  a  purchaser  of  ne- 
gotiable paper,  before  maturity,  takes  it 
with  knowledge  of  facta  which  impeach  its 
validity  between  antecedent  parties,  or 
with  a  belief  based  upon  circumstances 
brought  to  his  knowledge  before  the  pur- 
chase that  the  maker  had  a  defense  to  the 
note,  snch  purchaser  Is  not  an  innocAit 
holder,  and  the  paper  Is  subject  to  the  de- 
fenses existing  between  the  maker  and 
payee.  Meyers  v.  Bealer,  30  Neb.  280  (46 
N.  W.  479). 

232.  (1892.)  An  Indorsee  of  negotiable 
paper  purchased  before  due,  to  be  pro- 
tected, must  have  purchased  without  notice 
of  any  defenses  against  the  same  and  have 
paid  the  consideration  before  notice  of  such 
defeases.  Colby  v.  Parker,  34  Neb.  610  (52 
N.  W.  693). 

233.  (1903.)  Although  the  note  does 
not  refer  to  the  mortgage  securing  it,  In- 
dorsees who  take  with  notice  of  Its  pro- 
visions are  bound  thereby.  Roblee  v.  Onion 
Stock  Yards  Nat.  Bank,  69  Neb.  180  (96 
N.  W.  61). 

 Notice  to  agent  of  indorsee. 

234.  (1886.)  "When  a  note  is  given  In 
payment  for  a  piano,  and  conditioned  on 
the  piano  giving  satisfaction,  and  such  note 
is  transferred  by  the  payee  to  his  principal, 
the  latter  is  not  a  bona  flde  purchaser,  but 
is  bound  by  the  acts  of  bis  agent  Cook' 
ley  V.  Christie,  20  Neb.  509  (31  N.  W. 
73). 

235.  (1886.)  Where  a  bank  buys  a  note 
from  a  harvester  company,  and  the  presi- 
dent of  one  is  an  officer  of  the  other,  the 
bank  la  not  a  bona  fide  purchaser,  and  Is 
subject  to  any  defense  that  existed  against 
the  original  holder.  First  Nat.  Bank  v. 
EHckaon,  20  Neb.  580  (31  N.  W.  387). 

ConstmctlTe  notice. 

236.  (1885.)  To  'mpeach  a  note  in  the 
hands  of  a  purchaser  for  value  before  ma- 
turity it  must  be  shown  that  be  took  it 


under  circumstances  showing  bad  faith  or 
want  of  honesty  on  his  part  Dobbins  v. 
Oberman,  17  Neb.  163  (22  N.  W.  356). 

237.  (1885.)  Clrcumstancea  tending  to 
show  bad  faith  or  fraud  in  taking  a  note 
are  admissible  In  evidence,  and  the  estab- 
lishment of  such  bad  faith  or  fraud,  whether 
by  direct  or  circumstantial  evidence,  sub- 
jects the  holder  of  paper  so  taken  to  de- 
fenses existing  between  antecedent  parties. 
Dobbins  V.  Oberman,  17  Neb.  163  (22  N.  W. 
356). 

238.  (1899.)  To  defeat  recovery  by  a 
bona  fide  purchaser,  on  a  note,  it  does  not 
suffice  to  prove  that  the  purchase  was  with 
knowledge  of  circumstances  which  should 
have  excited  suspicion  In  the  mind  of  a 
prudent  person;  Uie  proof  must  go  to  the 
extent  that  the  purchase  was  with  know- 
ledge of  such  cirsumstances  or  facts  as 
show  want  of  honesty  or  bad  faith  on  his 
part.  First  Nat  Sank  of  Cobleskill  v.  Pen- 
nington, 57  Neb.  404  (77  N.  W.  1084). 

239.  (1902.)  One  who  purchases  a  note 
and  takes  the  mortgage  and  assignment 
thereof  with  the  note  Is  chargeable  with 
notice  of  the  contents  of  the  mortgage. 
Garnett  v.  Meyers,  65  Neb.  287  (94  N.  W. 
803). 

240.  (1902.)  Wben  the  note  and  mort- 
gage and  an  assignment  of  the  mortgage 
are  sold  and  delivered  together,  the  pur- 
chaser will  be  charged  with  notice  of  the 
contents  of  the  papers.  Consterdine  v. 
Moore,  65  Neb.  296  (96  N.  W.  1021). 

241.  (1906.)  To  defeat  a  recovery  on 
a  promissory  note  In  the  hands  of  an  In- 
dorsee, who  takes  It  before  maturity  for  a 
valuable  consideration,  in  the  ordinary 
course  of  business,  without  notice.  It  is 
not  sufficient  to  show  that  it  was  taken 
under  circumstances  which  might  excite 
suspicion  In  the  mind  of  a  prudent  man, 
but  It  must  be  shown  that  the  Indorsee 
took  the  paper  under  circumstances  shov- 
ing bad  faith  or  want  of  honesty  on  his 
part.  Norwood  v.  Bank  of  Commerce,  77 
Neb.  205  (109  N.  W.  152). 

 Hatters  appairent  from  instrument 

242.  (1876.)  Where  the  United  States, 
being  Indebted  to  the  state  of  Nebraska, 
diew  two  drafts  upon  Us  treasury  in  favor 
of  "William  H.  James,  acting  governor,  or 
order"  and  said  James  Indorsed  the  drafts 
to  McCann.  the  president  of  the  Nebraska 
City  National  Bank,  who  Indorsed  the  same 
and  the  bank  received  the  proceeds  there- 
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fwm;  a  portion  of  the  funda  was  paid  to  an 
egent  of  James  who  collected  the  debt  from 
Itderal  government,  and  a  large  par^ 
vas  given  to  Jamea,  some  to  MeOann  ai 
othera,  but  none  went  to  the  state  treiaunr, 
whereon  In  an  action  against  James.  MoCann 
ud  the  bank  it  was  held  that  the  drafts 
were  the  property  of  the  state  and  could  not 
Iw  transferred  by  James  except  to  the  state 
tretsurer.  and  that  the  face  of  the  drafts 
were  Bufflcient  to  put  a  purchaser  on  In- 
ouiry  as  to  their  real  owner.  McCann  v. 
State.  4  Neb.  324. 

243.  (1891.)  A  release  of  defenaea,  If 
signed  and  delivered  with  notes  and 
morlgage,  instead  of  working  an  estoppel 
tgalDst  the  maker,  is  sufficient  to  exalte 
cusptclon  and  put  a  purchaser  ou  such  an 
Inqalry  as  to  lead  to  the  discovery  of 
nsory.  Richardto*  v.  Stone,  32  Neb.  617 
(49  N.  W.  763). 

244.  (1892.)  The  Indorsement  of  a 
cerUficate  of  deposit  by  the  payee  before 
doe,  "Without  recourse,"  is  not  of  Itself 
nfflcient  to  charge  the  purchaser  with 
BoUce  of  defenses  of  the  maker.  Firtt  2fat. 
Bank  v.  Security  2i<U.  Bank,  34  Neb.  71 
(51  N.  W.  305;  33  Am.  SL  Rep.  618;  15 
U  R.  A.  386n). 

245.  (1897.)  A  bank  claiming  righto 
throngh  notes  by  virtue  of  a  transfer  from 
one  to  whom  they  had  been  Indorsed  for 
collection,  was  held  chargeable  with  notice 
of  the  latter'B  want  of  ownership.  Lederer 
V.  Union  Savinffs  Bank,  62  Neb.  133  (71 
N.  W.  954). 

246.  (1898.)  One  who  buys  a  corpora- 
tion note  unlawfully  issued  is  not  an  Inno- 
Goit  paichaser  where  It  appears  on  the  face 
of  the  note  that  the  payee  therein  named 
and  the  officer  by  whom  it  was  executed 
ie  the  same  person.  Stough  v.  Ponea  Mill 
Co.,  54  Neb.  BOO  (74  N.  W.  868). 

247.  (1899.)  A  statement  In  writing 
which  apeared  on  the  back  of  a  negotiable 

promissory  note,  quoted  in  the  opinion,  held 
not  to  be  notice  to  purchasers  of  the  note 
of  Inflrmlties  of  the  paper,  If  any  existent. 
Knight  v.  Finnejf,  59  Neb.  274  (80  N.  W. 
912). 

248.  (1901.)  An  Indorsement  of  a  draft 
to  a  bank  "for  collection"  is  notice  t  sub- 
sequent holders  that  the  indorsee  Is  agent 
and  not  owner  of  the  draft  Fir$t  Nat. 
Bank  of  Haatinga  v.  Farmert  <£  Merchants 
Bank,  2  Unof.  104  (95  N.  W.  1062). 

J6  «» 


Taking  after  maturity. 
 ^What  constitutes  taking  after  ma- 
turity. 

249.  (1892.)  Across  the  face  of  the  cer- 
tificate of  deposit  m  the  usual  form,  pay- 
able to  the  order  of  the  payee,  on  the  return 
of  the  certificate  properly  Indorsed,  were 
stamped  the  words,  "This  certificate  payab.e 
three  mouths  after  -date,  with  six  per  cent, 
interest  per  annum  for  the  time  specified." 
The  instrument  was  transferred  by  the 
payee  more  than  three  months  after  Its 
date.  Held,  To  be  a  time  certificate,  and 
dUhonored  when  sold.  First  Nat.  Bank 
V.  Security  Xai.  Bank.  34  Nel).  71  (51  N. 
W.  305;  33  Am.  St  Rep.  618;  15  L.  R.  A. 
386n). 

250.  (1894.)  A  certificate  of  deposit  as 
follows;  "This  certifies  that  A.  B.  has  de- 
posited in  this  bank  $3,000,  payable  to  order 
of  self.  In  current  funds,  on  return  of  this 
certificate  properly  Indorsed.  This  deposit 
not  subject  to  check.  With  interest  at  six 
per  cent  If  left  six  months;  no  interest 
after  six  months,"  is  overdue  su  as  to 
charge  purchasers  with  notice  of  equities 
after  the  expiration  of  six  months,  and 
not  until  then.  Kirkwood  v.  First  Nat. 
Bank  of  Haatinga,  40  Neb.  484  (58  N.  W. 
1016;  42  Am.  St  Rep.  683;  24  L.  R.  A.  444). 

251.  (1902.)  Where  a  negotiable  prom- 
icsory  note  has  been,  before  maturity,  duly 
indorsed  and  delivered  in  escrow,  with  the 
contract  of  ito  purchaser  to  convey  In  con- 
si'^eration  of  It  certain  land,  and  proceed- 
ings were  necessary  to  enable  the  purchaser 
of  the  note  to  convey  the  land  and  carry 
out  the  contract  for  which  the  note  was 
taken,  the  fact  that  such  proceedings  were 
not  completed,  and  the  contract  not  ful- 
filled, and  the  note  not  delivered  by  the 
deposltoJ^  to  the  purchaser  until  after  It 
matured,  will  not  deprive  the  buyer  of  the 
rights  of  a  bona  fide  purchaser  before  ma- 
turity, where  he  has  completed  the  transac- 
tion In  ignorance  of  any  defense.  Cunning- 
ham V.  Holmea,  66  Neb.  723  (92  N.  W 
1023). 

—  Extension  of  time  of  payment. 

252.  (1905.)  Where,  at  or  about  the  ma- 
turity of  a  negotiable  instrument,  the  time 
of  payment  of  the  Indebtedness  evidenced 
thereby,  is  extended  h^,  a  written  agreement 
of  tfle  parties  upon'  a-  valid  consideration, 
the  -agreement  being  ftidependent  of  and 
collateral  to  the^riglnal  contract  such  ex- 
tension does  not"  continue  the  commercial 
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characteristics  of  the  note  as  live  nnmatured 
Aegotiable  paper.  Swan  v.  Oratg,  73  Neb. 
182  (102  N.  W.  471). 

 Defenses  as  apdnst  porohaser  after 

maturity. 

253.  (1874.)  An  Indorsee,  after  matur- 
ity, of  a  note  takes  It  subject  to  all  the 
equities  which  existed  between  the  original 
parties.  Kittle  v.  DeLamater,  3  Neb.  326; 
(1905)  May  v.  Firtt  Nat.  Bank  ofMenOola, 
74  Neb.  251  (104  N.  W.  184). 

254.  (187S.)  When  an  overdue  tiote  Is 
assigned,  the  assignee  takes  it  subjent  to  all 
equities  existing  between  the  maker  and  the 
payee.  In  an  action  on  the  note,  the  maker 
may  show  that  ft  was  obtained  by  fraud, 
or  without  consideration,  or  that  before  he 
received  notice  of  the  assignment  he  had 
paid  it  Davis  V,  Veliffh,  7  Neb.  84;  (1888) 
Edney  v.  Willis,  23  Neb.  56  (S6  N.  W. 
200). 

255.  (1878.)  T.,  the  owner  Of  a  promlB* 
Bory  note,  had  it  drawn  payable  to  K.,  or 
order.  T.  retained  possesion  of  the  note 

until  after  it  became  due,  and  received 
from  the  maker  thereof  the  full  amount 
due  thereon.  Afterwards  he  delivered  the 
note  to  K.  It  did  not  appear  that  K.  paid 
any  consideration  whatever  for  the  same. 
K.  indorsed  the  note  and  delivered  it  to 
C.  E.  T.,  the  wife  of  T.,  who  assigned  the 
same  for  a  valuable  consideration  to  D, 
In  an  action  on  the  note,  the  note  was 
subject  to  the  set-oft  from  the  maker  of 
the  note  to  T.  Davis  v.  NeUgh,  7  Neb.  78. 

256.  (1892.)  Althon^  a  bona  fide  pur- 
chaser of  a  negotiable  certificate  of  deposit 
for  value,  before  maturity,  without  notice 
of  equities,  is  protected  to  the  same  extent 
as  an  innocent  holder  of  other  negotiable 
paper.  If  such  certificate  Is  tratisferi'ed  wuen 
overdue,  the  purchasep  takes  It  subject  to 
all  defenses  which  could  have  been  made 
had  it  remained  in  the  hands  of  the  payee. 
First  Nat.  Bank  v.  Security  Nat.  Bank,  34 
Neb.  71  (51  N.  W.  305;  33  Am.  St.  Rep. 
618;  15  L.  R.  A.  386n). 

257.  (1893.)  In  a  snlt  on  a  note  by  the 
Indorsee  thereof  after,  due,  against  the 
maker,  the  latter  may  set-oft  a  Judgment 
owned  by  him  against  the  plaintiff's  as- 
signor and  others,  such  judgment  debtors 
being  Insolvent.  Wilbur  v.  Jeep,  37  Neb. 
604   (56  N.  W.  198). 

258.  (1893.)  Any  set-off  to  a  promlft- 
sory  note  which  would  have  been  good  be- 
tween  original   parties   may   be  pleaded 


ngalnst  an  Indorsee  who  acquires  it  after 
maturity,  as  he  takes  it  subject  to  any 

set-off  which  the  maker  had  against  any 
prior  holder.  Wilbur  v.  Jeep,  37  Neb.  604 
(66  N.  W.  198). 

259.  (1893.)  In  a  suit  on  a  note  by 
the  Indorsee  thereof  after  due,  against  the 
maker,  the  latter  may  set-off  a  past  due 
note  owned  by  him,  made  by  others,  and 
on  which  the  plaintiff's  assignor  is  liable 
to  the  defendant  as  indorser,  such  makers 
and  indorser  being  insolvent.  Wilbur  v. 
Jeep,  37  Neb.  604  (56  N.  W.  198). 

260.  (1893.)  The  assignee  of  a  promis- 
sory note  and  chattel  mortgage,  who  pur- 
chased them  after  maturity,  holds  them 
subject  to  all  the' defenses  which  could  have 
been  made  by  the  maker  had  they  remained 
In  the  hands  of  the  original  payee  or  hold- 
er. Aofierson  v.  Belter,  38  Neb.  198  (56 
N.  W.  877). 

Taking  In  payment  of  pre-existing  debt 

261.  (1882.)  R.  bought  a  lot  of  P.  tak- 
li^  a  warranty  deed  therefor,  securing 
payment  for  the  same  by  notes  and  mort- 
gage. At  the  request  of  F.  the  notes  and 
mortgage  were  drawn  payable  to  T.  It 
turned  out  that  there  was  a  prior  mort- 
gage on  said  lot,  executed  by  F.,  which 
was  foreclosed,  and  R.  evicted.  On  suit 
brought  by  V.  against  R.  on  the  notes. 
held,  that  the  equitable  defense  by  R.  was 
not  cut  off  by  reason  of  V.  having  re- 
ceived said  notes  of  F.  in  payment  of  a 
pre-existing  indebtedness.  Vorce  v.  Rosen' 
berry,  12  Neh.  448  (11  N.  W.  879). 

262.  ( 1894.)  It  seems  that  one  who 
takes  the  negotiable  paper  of  a  third  per- 
son in  payment  Of  a  pre-existing  debt  is  a 
holder  for  value.  This  Is  certainly  true 
where  by  taking  the  note  the  creditor  loses 
or  postpones  his  right  to  proceed  upon  the 
original  indebtedness.  Barker  v.  Ltehteth 
berger,  41  Neb.  751  (60  N.  W.  79). 

263.  (1897.)  Where  the  payee  of  a  ne- 
gotiable note  Indorses  and  delivers  It  to 
his  creditor  to  secure  the  payment  of  a 
debt  owing  to  latter,  the  creditor  becomes 
an  Innocent  holder  of  the  note  and  acquires 
a  lien  thereon  for  the  amount  of  his  debt, 
provided  he  took  it  before  maturity,  with- 
out notice  of  any  defenses  thereto.  Jones 
V.  Wiesen,  60  Neb.  248  (69  N.  W.  762). 

264.  (1902.)  The  indorsee  of  negotiable 
paper  before  due  and  without  notice  of  de- 
fenses, as  collateral  security  for  an  ante- 
cedent debt,  is  a  bona  fide  holder  thereof 
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for  value  within  the  meaning  of  the  law 
mercbant.  Lashmett  v.  Prall,  2  Unof.  284 
(K  N.  W.  152). 

265.  (1903.)  An  Indorsee  of  a  nego- 
tiable Instniment,  who  takes  It  before  ma- 
lurlty  In  part  payment  of  a  pre-existing 
debt,  and  credits  tt  thereon.  Is  a  pur- 
chaser of  value  In  the  due  course  of  busl- 
oess.  Smith  v.  Thompson,  67  Neb.  627  (93 
N.  W.  678). 

PtiTGhaierB  from  bona  fide  lioldara. 

366.  (1891.)  When  a  negotiable  note  Is 
purchased  after  maturity  from  an  innocent 

bolder  for  value,  the  purchaser  takes  it  free 
from  all  equities  and  defenses  that  ex- 
isted between  the  original  parties  to  the 
paper.  Koehler  v.  Dodge,  31  Neb.  328  (47 
N.  W.  918;  28  Am.  St  Rep.  618). 

267.  (1894.)  When  negotiable  paper  Is 
purchased  after  maturity  from  an  innocent 
bolder  for  value  before  maturity,  the  pur^ 
chaser  takes  it  free  from  all  eQuities  and 
defenses  which  existed  between  the  original 
partlo.  Barker  v.  UcMenberger,  41  Neb. 
751  (60  N.  W.  79). 

268.  (1897.)  One  who  purchases  for 
lalue  a  negotiable  note,  either  before  or 
sfter  Its  maturity,  with  knowledge  of  a  de- 
fense thereto,  la  entitled  to  enforce  the 
colleetlon  ot  the  entire  note,  provided  hla 
aulgnor  was  an  Innocent  purchaser,  before 
doe,  for  value.  In  the  usual  course  of  busi- 
ness. Jonet  V.  Wietm,  60  Neb.  248  (69  N. 
W.  762). 

269.  (1897.)  Where  a  creditor  of  the 
payer  of  a  note  takes  an  assignment  thereof 
before  maturity  to  secure  the  debt,  and 
ihereby  becomes  a  bona  fide  holder,  If  an- 
other creditor  of  the  payee,  to  secure  his 
debt,  pays  the  claim  of  the  Indorsee  and 
tabea  an  aaslgnment  of  the  note,  he  will,  by 
mch  transaction,  acquire  the  same  lien  and 
title  to  the  note  which  his  Indorser  had, 
whether  the  second  creditor  acquired  It  be- 
fore or  after  maturity,  and  with  or  without 
knowledge  of  defenses  existing  against  the 
note.  Jonea  v.  Wieten,  50  Neb.  243  (69  N. 
W.  762). 

270.  (1899.)  One  who  purchases  a  no* 
lotlable  note  from  an  Innocent  holder 
■cqntres  a  title  free  from  equities  exlstiog 
between  the  original  parties.  Enighi  v. 
Finnty,  59  Neb.  274  (80  N.  W.  912). 

—  -Parchase  by  payee. 

271.  (1891.)  An  exception  to  the  rule 
that  a  purchaser  after  maturity,  for  value. 


from  an  lniio:!ent  holder  for  value  takes 
it  free  from  equities,  is  where  the  payee 
becomes  such  purchaser.  He  is  not  within 
the  protection  of  the  rule  applicable  to 
Innocent  holders.  Koehler  v.  Dodge,  31 
Neb.  328  (47  N.  W.  913;  28  Am.  St.  Rep. 
518). 

Takingr  as  collateral  security. 

272.  (1889.)  Where  a  negotiable  prom- 
issory note  is  transferred  before  due,  as 
collateral  security  for  a  loan  then  made, 
and  Is  received  by  the  Indorsee  without 
notice  of  any  defense  existing  against  It 
In  the  hands  of  the  Indorser,  he  la  entitled 
to  be  treated  as  a  bona  flde  holder  and  pro- 
tected, at  least  to  the  extent  of  the  loan. 
Helmer  v.  Comnterciai  Bank,  28  Neb.  474 
(44  N.  W.  482). 

273.  (1891.)  If  a  negoUable  note  is  in- 
dorsed and  transferred  before  due,  as  collat- 
eral security  for  a  loan  of  money  then 
made,  the  pledgee,  who  receives  the  paper 
without  notice  of  any  defense,  is  a  holder 
for  value  in  the  usual  course  of  business. 
Koehler  v.  Dodge,  31  Neb.  328  (47  N.  W. 
913;  28  Am.  3t.  Rep.  518). 

274.  (1896.)  One  who  receives  as  col- 
lateral security  for  a  loan  contemporane- 
ously made,  negotiable  bonds  not  due, 
without  knowledge  ot  any  defense  thereto. 
Is  to  the  extent  of  the  loan  entitled  to  pro- 
tection as  a  bona  /tde  purchaser.  Hoyden 
V.  Lincoln  Street  B.  Co.,  48  Neb.  680  (62 
N.  W.  73). 

276.  (1901.)  Where  a  negotiable  prom- 
issory note  Is  Indorsed  and  transferred  be- 
fore due,  as  collateral  security  for  a  loan 
of  money  then  made,  the  pledgee  without 
notice  Is  a  holder  for  value.  Connecticut 
Trust  d  Safe  Deposit  Co.  v.  Fletiiher,  61 
Neb.  166  (85  N.  W.  59). 

276.  (1902.)   The  Indorsee  of  negotiable  * 

paper  before  due  and  without  notice  of  de- 
fenses, as  collateral  security  for  an  antece- 
dent debt,  is  a  bona  fide  holder  thereof  for 
value  within  the  meaning  of  the,  law  mer- 
chant. Lathmett  v.  Prall,  2  Unof.  284  (96 
N.  W.  152), 

277.  (1902.)  Where  a  negotiable  promis- 
sory note  is  Indorsed  and  transferred,  be- 
fore due,  as  collateral  security  for  a  loan 
of  money  then  made,  the  pledgee  without 
notice  is  a  holder  fOr  value.  Connecticut 
Trust  <e  Safe  Deposit  Co.  v.  Trumbo,  2  Unof. 
?50  (90  N.  W.  216). 

277a.    (1908.)    A  note  pledged  before  ma- 


Digitized  by 


iS78 


BILLS  AND  NOTES. 


1289 


turity  as  security  for  a  loan  made  to  the 
payee  or  owner  is  good  fn  the  hands  of  the 
transferee,  who  bad  no  notice  of  equities 
between  the  original  parties.  Brown  v. 
Jamet,  80  Neb.  475  (114  N.  W.  591). 

Purchase  for  less  than  face  value. 

278.  (1881.)  The  mere  fact  that  one 
purchases  a  negotiable  promissory  note  be- 
fore maturity,  for  about  one-halt  the  face 
value,  there  being  erldence  tending  to  show 
that  be  did  not  regard  the  note  as  good 
(collectible),  and  no  evidence  showing  it 
to  be  worth  more,  U  not  sufflcient  to  put 
the  purchaser  on  inquiry  as  to  the  considera- 
tion. Cannon  v.  Canfleld,  11  Neb.  506  (9 
N.  W.  693). 

279.  (1881.)  Purchaser  of  notes  for  In- 
adequate consideration  Is  not  to  be  bona  fide 
purchaser.  Smith  v.  Janaen.  12  Neb.  125 
(10  N.  W.  537;  42  Am.  Rep.  761). 

280.  (1882.)  Where  a  note  is  purchased 
before  maturity  for  three-fifths  face  value, 
there  being  no  testimony  tending  to  show 
actual  value;  the  purchase  is  bona  fide. 
CiUeens  Bank  v.  Symon,  12  Neb.  541  (11 
N.  W.  850). 

281.  (1889.)  Where  notes  given  for 
grossly  usurious  Interest  are  transferred  to 
a  bona  fide  holder  for  one-half  their  face 
value,  tile  purchaser  cliUming  that  the  se- 
curity might  be  inadequate,  the  same  rule 
will  be  applied  as  where  the  original  con- 
sideration was  wholly  fraudulent,  and  the 
purchaser  may  recover  only  the  amount  ac- 
tually paid,  with  legal  Interest.  Cheney  v. 
Campbell.  28  Neb.  376  (44  N.  W.  451). 

282.  (1891.)  Where  a  payee  of  a  note 
indorsed  It  In  blank  and  delivered  It  to 
another  to  effect  a  trade,  and  the  indorsee 
Fells  the  not«  for  his  own  benefit  at  two- 
thirds  of  Its  face  value  and  there  is  a  sub- 
sequent discharge  of  tbe  note  by  the  payee, 
the  last  purchaser  can  recover  from  the 
pay«e  only  to  the  extent  of  the  considera- 
tion paid  with  Interest.  Faulkner  v.  White, 
33  Neb  199  (49  N.  W.  1122). 

Purchaser  of  stolen  note. 

283.  (1879.)  The  bona  fide  holder  can 
recover  upon  the  paper,  although  it  came 
to  bim  from  a  person  who  had  stolen  It 
from  the  true  owner,  provided  he  took  it 
Innocently,  In  the  course  of  trade,  for  a 
valuable  consideration  and  not  overdue,  and 
under  circumstances  of  due  caution.  Wor- 
rendyke  V.  Meehan,  9  Neb.  221  (2  N.  W. 
339). 


Defenses  against  bona  fide  purchasers. 
■  —  Want  or  failure  of  consideration. 

284.  (1878.)  I.,  the  president  of  a  na- 
tional bank  In  Nebraska  City,  obtained  from 
K.,  in  the  city  of  Omaha,  his  (K.'s)  promis- 
sory note  for  the  sum  of  $2,000  payable  to 
I.,  or  order  and  pa>able  on  demand,  for 
the  purpose  of  purchasing  sto=k  in  the  bank 
of  which  be  was  president.  I.  procured  tlie 
note  to  be  discounted  by  his  bank,  and  bad 
the  proceeds  thereof  placed  to  his  credit 
therein,  and  he  afterwards  drew  tbe  samo 
cut  by  checks  on  the  bank.  None  of  the  offi- 
cers of  the  bank,  except  the  president,  weri> 
aware  of  tbe  character  of  the  note,  or  tha" 
it  had  been  given  for  stock.  Held,  in  an 
action  on  the  note,  that  the  bank  was  en- 
titled to  recover.  Kennedy  v.  Otoe  Countv 
Nat.  Bank.  7  Neb.  59. 

285.  (1880.)  The  maker  of  a  note,  given 
for  the  purchase  of  an  organ,  cannot  set  up. 
as  a  defense  thereto,  tbe  worthless  char- 
acter of  the  organ,  without  first  showin:; 
that  the  holder  Is  not  a  bona  fide  purchaser. 
Western  Cottage  Organ  Co.  v.  Boyle,  10  N'e\ 
409  (6  N.  W.  473). 

286.  ( 1 892. )  Where  the  consideration 
for  a  note  Is  a  jack  warranted  to  be  a  sure 
foal-getter  and  proving  not  to  be  such,  that 
defense  cannot  t)e  set  up  against  an  Indorsee 
before  maturity,  knowing  of  the  warrant  " 
but  not  of  its  failure  Rublee  v.  Davis.  3.1 
Neb.  779  (51  N.  W.  135;  29  Am.  St.  Rep. 
509). 

287.  (1893.)  Tbe  failure  of  considera- 
tion for  a  negotiable  Instrument  is  no  de- 
fense to  an  action  by  bona  fide  purchasers 
without  notice.  Lanning,  Antram  d  Co.  r. 
Burnt.  36  Neb.  236  (54  N.  W.  427). 

288.  (1896.)  A  lack  of  consideration  Is 
no  defense  to  negotiable  paper  in  the  hands 
of  an  innocent  purchaser  for  value  in  the 
usual  course  of  business  before  maturity. 
Blue  Valley  Lumber  Co.  v.  Smith.  48  Neb. 
293  (67  N.  W.  159) 

289.  (1898.)  Wbere  one  gave  his  note 
In  renewal  of  bis  past  due  note  which  had 
been  given  partly  in  consideration  of  the 
conveyance  to  him  of  certain  lots  by  payee, 
such  maker  cannot  defeat  an  action  on  tbe 
renewal  note.  In  the  bands  of  an  assignee 
thereof  before  due,  by  showing  that,  at  tbe 
time  said  renewal  note  was  executed,  payee 
uromlsed  to  cause  improvements  to  be  made 
which  would  enhance  the  value  of  the  lots: 
the  time  fixed  for  the  perfornianre  of  surh 
promise  being  subsequent  to  the  date  wben 
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tbfl  note  was  assigned  to  plaintiff.  TfebrasTca 
yat.  Bank  v.  Pennock,  55  Neb.  188  (75  N. 
W.  554). 

MO.  (1898.)  A  mortgagee,  who  in  con- 
sideration therefor  agreed  to  pay  a  prior 
mortgage,  paid  the  amount  thereof  to  a  per- 
son not  authorized  to  receive  payment,  and 
who  did  not  account  to  the  holder.  Suit 
was  begun  to  foreclose  the  first  mortgage. 
After  such  suit  wi^p  h^n,  hut  before  A  had 
answered  and  before  the  record  disclosed 
the  connection  between  the  two  mortgages. 
B  sold  his  note  and  mortgage  to  a  stranger 
without  notice,  and  before  the  note  secured 
by  tlie  mortgage  had  matured.  Held,  That 
the  failure  ot  consideration  for  the  second 
was  not  an  available  defense  as  against  the 
Innocent  purchaser.  Camphen  v.  O'Connor, 
55  Neb.  638  (76  N.  W.  167). 

291.  ( 1902. )  That  a  ^omlssory  note 
was  executed  by  way  of  accommodation.  Is 
a  good  defense  as  i^inst  the  payee,  but  not 
as  against  the  Indorsee,  from  whom  money 
was  obtained  by  virtue  thereof,  even  though 
he  had  notice  of  the  relation  of  the  parties 
to  each  other.  Baker  v.  Union  Stock  Yards 
.Vat.  Bank,  63  Neb.  801  (89  N.  W.  269;  93 
Am.  St.  Rep.  484). 

 Ul^ality  of  consideration. 

392.  (1879.)  Illeg^ity  of  consideration 
eoDstitntes  no  defense  to  a  promlsBory  note 
in  the  hands  of  a  J>ona  fide  holder  for  value 
before  maturity.  Smith  v.  ColumJnu  State 
Bank,  9  Neb.  31  (1  N.  W.  893). 

293.  (1879.)  An  answer,  tO  an  action 
on  a  promissory  note,  that  the  note  was 
given  in  consideration  that  the  payee  de- 
sist from  instituting  criminal  prosecution 
against  the  maker  for  certain  felonies  he 
vas  accused  of  having  committed,  consti- 
tutes no  defense  as  against  an  indorsee  in 
due  course.  Smith  v.  Columlnu  State  Bank, 
H  Neb.  31  (1  N.  W.  893). 

294.  (1879.)  If  a  note  is  not  declared 
Toid  by  statute,  mere  illegality  In  its  con- 
sideration will  not  affect  the  rights  of  a 
bono  iUe  purchaser  for  value.  WortenOf/he 
r.  Meehan.  9  Neb.  221  (2  N.  W.  339). 

295.  (1903.)  A  note  given  for  medical 
Krrlces  by  an  unlicensed  practioner  may 
le  recovered  on  by  a  bona  fide  purchaser, 
coiwlthstandlng  the  provisions  of  chapter 
55  of  the  Compiled  Statutes,  prohibiting  the 
prance  of  medicine  without  a  license. 
CUiteng  State  Banle  v.  Nore,  67  Neb.  69  (93 
N.  W.  160;  60  Ll  R.  A.  737). 
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 Fraud  in  procurement. 

296.  (1876.)  If  the  signature  of  an  il- 
literate person  be  obtained  to  a  promissory 
note  by  fraudulently  Inducing  -him  to  be- 
lieve that  he  is  signing  a  different  instru- 
ment, with  no  fault  on  his  part,  such  note 
will  be  void  even  In  the  hands  of  a  bona  fide 
holder.  First  Nat.  Bank  of  Omaha  w.  Lier- 
man,  5  Neb.  247. 

297.  (1882.)  To  enable  a  party  to  resist 
the  payment  of  a  negotiable  note  In  the 
hands  of  a  bona  fide  purchaser  before  ma- 
turity, on  the  ground  that  the  said  note  was 
procured  through  the  fraud  and  circumven- 
tion of  the  payees  in  some  way  or  manner 
unknown  to  him,  he  must  show  that  he  is 
not  chargeable  with  any  laches  or  negli- 
gence, or  misplaced  confidence  in  others. 
DiTismore  v.  Stimbert,  12  Neb.  433  (11  N. 
W.  872). 

298.  (1892.)  When  the  signature  of  an 
illiterate  person  Is  obtained  to  a  promissory 
note  by  the  payee  fraudulently  Inducing  him 
to  believe  that  he  Is  signing  an  Instrument 
of  an  entirely  different  chAracter,  without 
any  fault  or  negligence  of  the  maker,  the 
note  cannot  be  enforced,  even  In  the  hands 
of  a  bona  fide  holder.  Willard  v.  Nelson,  35 
Neb.  6S1  (63  N.  W.  572;  37  Am.  St.  Rep. 
455). 

299.  (1893.)  A  defense  that  the  execu- 
tion of  a  note  was  fraudulently  obtained, 
cannot  be  urged  against  a  bona  /Ide  in- 
dorsee thereof.  Reuber  V.  Crawford,  36 
Neb.  334  (54  N.  W.  549). 

300.  (1901.)  Wbere  an  impostor  as- 
sumes the  name  of  another  person,  and 
thereby  induces  a  third  person  to  believe  he 
is  the  person  whose  name  he  has  assumed; 
and,  acting  on  such  belief,  such  third  per- 
son indorses  a  draft,  designating  the  payee 
by  the  name  assumed  by  the  impostor,  and 
delivers  It  to  nuch  Impostor  In  the  belief 
that  he  is  dealing  with  the  person  whose 
name  has  been  assumed,  and  the  impostor 
Indorses  the  draft,  using  such  assumed 
name,  and  transfers  it  to  an  Innocent  pur- 
chaser, the  purchaser  takes  title  by  such 
indorsement.  Hoffman  v.  American  Ex- 
change Nat.  Bank,  2  Unof.  222  (96  N.  W. 
112). 

301.  (1903.)  Fraud  whereby  a  person 
is  Induced  to  sign  a  note  In  the  belief  that 
he  is  signing  merely  a  receipt,  may  be  urged 
as  a  defense  even  as  against  a  bona  fide 
purchaser.  Shenandoah  Nat.  Bank  v.  Ora- 
vatte,  4  Unot.  691  (96  N.  W.  694). 
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-  Duress. 

302.  (1901.)  The  defense  that  a  note 
was  obtained  by  duress  Is  not  available 
against  a  good  faith  purchaser  thereof  tor 
value  before  maturity.  Wilson  v.  Neu,  1 
TJnof.  42  (95  N.  W.  502). 

—  CoTerture. 
302a.  (1908.)  A  purchaser  tor  value,  be- 
fore maturity,  of  a  promissory  note,  signed 
by  a  married  woman,  cannot  invoke  the  rule 
of  Innocent  purchaser,  as  against  the  de- 
fense of  coverture  at  the  time  he  purchased 
such  note.  Northicall  Oo,  v.  Oagood,  80  Neb. 
764  (115  N.  W.  308). 

 Alteration. 

803.  (1876.)  The  removal  of  the  words 
"this  note  la  given  upon  condition,"  there 
being  nothing  to  show  what  the  condition 
was,  does  not  vitiate  the  instrument  in  the 
hands  of  a  bona  fide  purchaser.  Palmer  v. 
Largent,  6  Neb.  223  (26  Am.  Rep.  479). 

304.  (1876.)  The  fraudulent  removal  of 
a  memorandum,  written  under  a  negotiable 
instrument  and  qualifying  it,  vitiates  the 
instrument,  even  in  the  hands  of  a  bona  fiOe 
purchaser.  Palmer  «.  Larffent,  6  Neb.  228 
(25  Am.  Rep.  479). 

305.  (1879.)  The  alteration  of  a  promis- 
sory note  in  any  material  part  renders  it 
invalid  as  such  as  against  a  party  not  con- 
senting thereto,  even  In  the  hands  of  an 
Innocent  purchaser.  State  Savinga  Bank  v. 
Shaffer,  9  Neb.  1  (1  N.  W.  980;  31  Am.  Rep. 
394). 

306.  (1879.)  The  assignment  by  the 
payee  of  an  altered  note  transfers  to  the 

'assignee  all  the  rights  of  the  assignor  to 
the  original  consideration.  State  Saving* 
Bank  v.  Shaffer,  9  Neb.  1  (1  N.  W.  980;  31 
Am.  Rep.  394). 

307.  (1882.)  If  a  contract  upon  the 
same  paper  with  a  negotiable  promissory 
note,  which  contract  modifies  and  qualifies 
It,  be  detached  from  the  note,  the  note  will 
be  Invalid  even  In  the  hands  of  an  In- 
nocent purchaser.  Davi$  v.  Henry,  18  Neb. 
497  (14  N.  W.  523). 

308.  (1904.)  The  alteration  of  a  nego- 
tiable promissory  note,  after  delivery,  by 
filling  In  blanks  left  therein,  where  there 
is  nothing  on  the  face  of  the  note  to  Indi- 
cate such  alteration,  will  not  invalidate  the 

V  note  In  the  hanito  of  a  bona  fide  endorsee, 
for  value,  before  maturity  and  without  no- 
tice of  such  change.   Humphrey  Hardtoare 


Co.  V.  Herrick,  72  Neb.  878  (101  N.  W. 
1016). 

—  Usury. 

309.  (1880.)  S.  and  wife  executed  and 
delivered  a  negotiable  note  upon  an  usuri- 
ous consideration.  The  payee  Indorsed  and 
delivered  the  same  to  the  plaintifT,  before 
due,  and  without  notice,  for  the  face  value 
thereof  less  ten  per  cent  for  the  immature 
time.  Held,  That  the  plaintllt  was  entitled 
to  recover.  State  Savingg  Bank  v.  Scott.  10 
Neb.  83  (4  N.  W.  314). 

310.  (1883.)  A  negotiable  promissory 
note  secured  by  mortgage,  transferred  to  a 
bona  fide  purchaser  without  notice  before 
due,  and  for  value,  is  not  subject  to  the 
defense  of  usury.  Cheney  v. .  Cooper,  14 
Neb.  415  (16  N.  W..471). 

311.  (1883.)  Where  a  note  and  mort- 
gage are  indorsed  and  delivered  to  the 
plaintitr  before  maturity  and  received  bj 
the  plaintiff  for  value  In  the  ordinary  course 
of  business,  without  notice  of  any  Infirmity, 
he  holds  the  same  free  from  the  taint  of 
usury.  State  Nat.  Bank  v.  Haylen,  14  TUtb. 
480  (16  N.  W.  754). 

312.  (1884.)  An  usurious  note  trans- 
ferred to  a  bona  fide  purchaser  before  ma- 
turity, for  value,  without  notice.  Is  not 
open  to  the  defense  of  usury.  Evans  v. 
De  Roe,  15  Neb.  630  (20  N.  W.  99). 

313.  (1886.)  Where  a  promissory  note 
secured  by  mortgage  based  in  i>art  upon  an 
usurious  consideration  is  transferred  before 
maturity  to  a  bona  fide  purchaser  for  valoe, 
without  notice,  and  in  the  usual  course  of 
bvstneBs,  he  tekes  it  tree  from  the  defense 
of  usury.  Sedgwick  v.  Dixon,  18  Neb.  545 
(26  N.  W.  247). 

Payment. 

314.  (1883.)  An  accommodation  note 
indorsed  by  the  payee  and  delivered  to  one 
of  the  makers  before  due  to  be  negotiated, 
it  is  not  prsumed  to  have  been  paid  and 
a  person  purehaslns  the  sune  In  good  faith, 
m^  recover  thereon.  Morris  v.  Jfortoa,  14 
Neb.  868  (15  N.  W.  725). 

315.  (1895.)  Where  a  n^otlable  promis- 
sory note  has  been  before  maturity  Indorsed 
to  a  third  person,  the  maker  of  the  note 
must.  In  order  to  avail  himself  of  the  de- 
fense of  payment  before  the  Indorsement, 
plead  and  prove  that  the  plaintiff  had  no 
tlce  of  such  payment  before  the  indonu- 
ment.  Yenney  v.  Central  City  Bank,  44 
Neb.  402  (62  N.  W.  872). 
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Sfleet  of  cancelation  as  agalnat  payee. 

31S.  (1886.)  Where  an  action  Is  brougbt 
against  a  mortgagee  to  cancel  certain  prom- 
issory notes  and  a  mortgage  to  secure  the 
same  \xpon  real  estate,  and  a  decree  is  ob- 
tained against  such  mortgagee,  a  bona  fide 
parchaser  before  maturity  of  such  notea 
without  notice,  who  was  the  owner  of  the 
same  when  the  action  was  brought  and  was 
not  made  a  party  to  the  action,  will  not  be 
affected  by  the  decree.  Cheney  v.  Jfanaen, 
20  Neb.  128  (29  N.  W.  289). 

T.  PBESENTMENT,  DEXAITD,  NOTICE 

AND  FBOTEST. 

Presentment  of  negotiable  Instrument  for 
payment  on  holiday,  see  Holidavt,  88  9,  10. 

Presentment  or  demand  of  note  falling 
due  on  Sunday,  see  Sunday  H  318.  327. 

Time  for  px«Mntment. 

317.  (1883.)  Where  sight  drafts  were 
purchased  under  an  agreement  that  If  not 
oaed  for  a  specified  purpose  they  could  be 
returned  to  the  bank  drawing  the  same  and 
credit  given,  the  drafts  being  drawn  in 
April,  the  drawee  being  solvent  until  July 
of  that  year,  but  no  presentment  was  made 
at  any  time,  nor  any  offer  to  return  the 
drafts  to  the  bank  until  the  succeeding  De- 
rember,  held,  that  as  the  drafts  had  neither 
been  presented  nor  returned  to  the  bank 
in  a  reasonable  time  the  holder  must  bear 
the  loss.  ColUnffwood  v.  Merchantt  Bank, 
15  Neb.  118  (17  N.  W.  369). 

318.  (1891.)  Under  the  provisions  of 
section  8,  chapter  41.  Compiled  Statutes, 
legal  hoUdvs  and  Sundays  are  grouped  to- 
gether so  far  "as  regards  the  presenting 
for  payment  or  acceptance  and  the  protest- 
ing and  giving  notice  of  the  dishonor  of 
bills  of  exchange,  bank  checks,  or  promis- 
sory notes."  and  where  the  third  day  of 
grace  falls  on  Sunday,  presentment  or  de- 
mand on  the  following  Monday  will  be 
Bofllclent  First  Nat.  Bank  of  Haatinga  v. 
ycAllister.  33  Neb.  646  (40  N.  W.  104ft). 
(Overruled.  Capital  yat.  Bank  v.  American 
Exchange  Nat.  Bank  of  Chicago.  61  Neb.  707.] 

319.  (1892.)  Where  a  check  is  drawn  on 
a  bank  and  sent  In  a  letter  to  a  creditor 
who  indorsed  it  to  his  banker,  for  Its  face 
ralae,  and  such  indorsee  sends  it  on  to  the 
drawee  bank,  as  had  been  the  usual  custom, 
such  drawee  bank  issuing  a  draft  therefor 
on  another  bank  In  which  it  had  no  funds, 
and  in  the  meantime  the  drawee  bank  tails, 
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the  Indorser  having  used  due  diligence,  the 
drawer  is  liable  to  the  amount  of  the 
check.  Nehratka  Nat.  Bank  of  OntaJui  v. 
Logan,  35  Neb.  182  (62  N.  W.  808). 

320.  (1893.)  No  custom  or  usage  among 
bankers  as  to  the  manner  of  presenting  oi^ 
dlnary  checks  for  payment  will  relieve  them 
from  the  legal  duty  of  presenting  such 
checks  for  payment  within  a  reasonable 
time.  First  Nat.  Bank  of  Wymore  v.  Miller, 
37  Neb.  500  (65  N.  W.  1064;  40  Am.  St. 
Rep.  499). 

321.  (1893.)  An  ordinary  check  Is  not 
designed  for  circulation,  but  for  immediate 
presentment,  and  to  charge  an  Indorser 
must  be  presented  with  all  due  dispatch 
and  diligence  consistent  with  the  transac- 
tion of  other  commerdal  business.  First 
Nat.  Bank  of  Wymore  v.  Milter.  37  Neb.  600 
(55  N.  W.  1064;  40  Am.  St.  Rep.  499); 
(1897)  Western  Wheeled  Scraper  Co.  v. 
Sadilek,  50  Neb.  106  (69  N.  W.  765;  61  Am. 
St.  Rep.  550). 

322.  (1895.)  To  charge  an  indorser  of 
an  ordinary  check  it  must  be  presented 
with  all  due  dispatch  and  diligence  con- 
sistent with  the  transaction  of  other  com- 
mercial business,  and  whether  such  dili- 
gence has  been  used  must  be  determined 
from  the  facts  of  each  case.  First  Nat. 
Bank  of  Wynwre  v.  Mitter,  43  Neb.  791  (62 
N.  W.  196). 

323.  (1893.)  Greater  diligence  Is  re- 
quired in  presenting  ordinary  checks  for 
payment  than  In  presenting  bills  of  ex- 
change. Whether  an  ordinary  check  has 
been  presented  for  payment  by  the  indorsee 
thereof  In  such  a  muonable  time  as  to  hold 
the  indorser  must  be  determined  from  the 
facts  and  circumstances  of  each  particular 
case.  First  Nat.  Bank  of  Wymore  v.  Miller, 
37  Neb.  500  (66  N.  W.  1064;  40  Am.  St  Rep. 
499). 

324.  (1893.)  Where  the  payee  of  a  checir 
drawn  on  a  bank  In  CortlanC  deposits  tne 
same  in  a  bank  in  Wymore,  twenty-seven 
miles  from  Wymore,  and  having  direct  mall 
and  telegraph  connections,  and  the  bank  at 
Wymore  sends  the  check  to  a  bank  at  St. 
Joseph,  Mo.,  which  In  turn  sends  It  to 
Omaha,  It  reaching  the  drawer  six  days 
after  the  deposit  was  made  at  Wymore, 
when  the  maker  has  no  funds  in  the  bank, 
the  Wymore  bank  not  having  presented  the 
check  within  reasonable  time,  an  indorser 
is  discharged.   First  Nat.  Bank  of  Wymore 
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V.  Miner.  37  Nab.  500  (55  N.  W.  i064;  40 
Am.  St.  Rep.  499). 

325.  (1897.)  The  rule  of  the  common 
law  respecting  the  presentment  of  Instru- 
ments with  grace  which  expire  on  Sunday 
Is  not  abrogated  by  the  act  of  1873.  (Gen- 
eral Statutes,  ch.  32,  sec.  8.)  Capital  Nat. 
Bank  of  Lincoln  v.  American  Exchange  Nat. 
Bank  of  Ohieaoo,  51  Neb.  707  (71  N.  W. 
743). 

326.  (1902.)  In  the  absence  of  special 
circumstances.  In  order  to  hold  the  drawer 
liable  on  bis  check,  it  must  be  presented 
not  later  than  the  day  following  Its  re- 
ceipt, where  the  payee  receives  it  in  the 
place  In  which  the  bank  on  which  It  is 
drawn  is  located.  Edmiaten  v.  Herpoishei' 
mer  Co.,  66  Neb.  94  (92  N.  W.  188;  69  L. 
R.  A.  934). 

327.  (1902.)  It  is  the  duty  of  the  holder 
of  a  check.  If  he  receives  It  after  banking 
hours,  to  present  it  during  banking  hours 
of  the  next  day,  If  the  bank  is  located  in 
the  same  town;  if  not,  then  to  forward  it 
by  mail  the  next  day.  Edmisten  v.  Herpol- 
sheimer  Co.  66  Neb.  94  (92  N.  W.  138;  59 
L.  R.  A.  934). 

828.  (1902.)  That  the  check  Is  drawn 
on  a  bank  in  a  city  where  the  collection  of 
such  paper  is  made  through  a  clearing* 
house,  and  the  check  was  received  after 
banking  hours,  does  not  relieve  the  payee 
of  the  necessity  of  presenting  It  the  follow- 
ing day.  Bdmiaten  v.  Serpolsheimer  Co.,  66 
Neb.  94  (92  N.  W.  138;  59  L.  R.  A.  934). 

329.  (1905.)  Due  diligence  in  the  pre* 
rentatlon  of  a  check  for  payment  does  not 
require  the  holder,  In  the  absence  of  special 
circumstances  or  some  special  custom,  to 
present  It  at  other  than  banking  houra  for 
payment.  Temple  v.  Carroll,  76  Neb.  61 
(105  N.  W.  989). 

Place  of  presentment. 

330.  (1880.)  Where  no  particular  place 
of  payment  Is  designated  In  a  promissory 
note,  the  holder  Is  bound  to  demand  pay- 
ment of  the  maker  personally  or  at  his 
residence:  and  the  Indorser  contracts  only 
to  be  answerable  in  default  of  the  maker, 
after  such  demand  has  been  made,  and  on 
notice  to  him  of  the  default.  Townsend  v. 
•Star  Wagon  Co.,  10  Neb.  615  (7  N.  W.  274; 
35  Am.  Reit.  493). 

331.  (1881.)  A  promissory  note  was 
dated  at  Grand  Island,  Neb.,  made  payable 
at  ,  and  had  ben«ith  the  signature  of 


(be  maker  the  words  "Danncbrog,  Howard 
Co."  In  an  action  by  tbe  Indorsee  against 
the  indorser,  held,  on  demurrer  to  the  pe- 
tition, that  the  allegations  of  demand  at 
the  banks  at  Grand  Island,  and  that  the 
defendant  had  no  residence  or  place  of 
business  there,  there  being  no  allegations 
that  the  maker  had  absconded,  or  that  in- 
quiry had  been  made  at  Dannebrog,  were 
insufficient  to  charge  the  indorser.  A^icA- 
olson  V.  Barnea,  11  Neb.  462  (9  N.  W.  652; 
38  Am.  Rep.  373). 

332.  (1881.)  Although  the  presumption 
is  that  the  maker  resides  at  the  place  where 
a  note  Is  dated,  and  that  he  contemplated 
payment  at  that  place.  It  la  a  presumption 
merely;  and  If  the  maker  resides  else- 
where within  the  state  when  the  note  falls 
due,  and  that  place  be  known  to  the  holder, 
demand  must  be  made  at  the  maker's  place 
of  residence.  ^icAohon  v.  Barnes,  11  N^ 
452  (9  N.  W.  652;  38  Am.  Rep.  373). 

333.  (1885.)  When  a  bank  is  desig- 
nated as  the  place  at  which  a  note  la  to 
be  paid,  the  maker  Is  not  In  default  in  not 
paying  the  same  until  the  note  (a  received 
at  the  bank.  Robinson  v.  Cheney,  17  Neb. 
673  (24  N.  W.  378). 

Effect  of  failure  to  donand  payment. 

334.  (1876.)  Where  the  payee  of  a  note 
assigns  the  same  to  uiother,  in  jMyment 
of  premises  purchased,  and  to  secure  same 
a  mortgage  on  tbe  premises  was  given  the 
vendor  in  which  it  was  provided  If  the 
mortgagor  should  pay  the  note  at  maturity 
the  mortgage  should  be  void,  a  promise  to 
pay  the  note  la  unconditional,  and  failure 
to  demand  payment  of  the  makers  does  not 
release  such  mortgagor.  AJbrii/ht  v.  Riu- 
sell,  5  Neb.  207. 

Sxcuae  for  f allnre  to  demand  paymmt. 

336.  (1906.)  When  the  tellnre  of  a  bank, 
holding  a  check  as  indorsee,  to  present  It 
for  payment  Is  predicated  on  some  act  or 
emission  of  one  of  its  agents  having  au- 
thority to  make  presentation.  It  is  not  ex- 
cused by  the  fact  that  such  agent  was 
ignorant  of  the  existence  of  the  check. 
Temple  v.  Carrott,  76  Neb.  61  (106  N.  W. 
989). 

Nocesstty  for  protest. 

336.  (1893.)  Bank  checks  In  this  coun- 
try are  regarded  as  Inland  bills  of  exchange 
for  the  purpose  of  presentment  and  de- 
mand, and  notice  of  dishonor,  and  do  not 
require  a  formal  protest  In  order  to  charge 
the  Indorsen.    Wood  Biver  Bank  v.  First 
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Hat.  Bmik  of  Omaha,  36  Neb.  744  (56  N.  W. 
239). 

337.  (1901.J  Bank  checks  do  not  re- 
qnlre  a  formal  protest  to  charge  the  In- 
dorser.  A  formal  protest,  however,  is  en- 
tinl7  proper.  Qerman  Nat.  Bank  of  Bear 
trke  V.  Beatrice  Nat.  Bank,  63  Neb.  246  (88 
N.  W.  480). 

338.  (1901.)  A  local  bank  check,  which 
bas  been  indorsed  by  the  payee,  may  be 
formally  protested  for  non-acceptance  or 
ron-payment.  German  Nat.  Bank  of  Bea- 
trice V.  Beatrice  Nat.  Bank,  63  Neb.  246  (88 
N.  W.  480). 

339.  (1906.)  The  owner  of  notes  secured 
by  mortgages  is  not  harmed  nor  preju- 
diced by  the  failure  of  one  who  holds  the 
same  as  collateral  security,  to  protest  the 
non-payment  of  an  installment.  Prettan  v. 
Momtan,  76  Neb.  368  (106  N.  W.  320). 

Beqnisltes  and  sufficiency  of  protest. 

340.  (1893.)  The  term  "protest,"  as 
applied  to  inland  bills  of  exchange,  includes 
only  the  Btepa  essential  to  charge  the  drawer 
and  Indorser.  Wood  River  Bank  v.  First 
Wat.  Bank  of  Omaha,  36  Neb.  744  (56  N.  W. 
239). 

341.  (1902.)  Instruction  sent  with  a 
note  forwarded  by  one  bank  to  aluother  for 
the  purpose  of  collection,  "to  protest,"  held 
to  mean,  and  to  Itare  been  understood  to 
mean  by  the  notary,  to  whose  attention  It 
was  called,  that  the  necessary  steps  to  bind 
indorsers  were  to  be  taken.  Witliama  v. 
Parks,  63  Neb.  747  (89  N.  W.  895;  66  L.  R. 
A.  759). 

342.  (1904.)  Presentment,  notice  and 
protest  of  negotiable  paper,  in  order  to  be 
effectual  to  bind  an  Indorser,  must  be  by 
one  lawfully  authorized  by  the  holder  to 
make  them.  Hofrichter  v.  Eni/eart,  71  Neb. 
771  (99  N.  W.  668). 

Setics  of  non-payment  and  proteet. 
 Necessity. 

343.  (1897.)  HelS,  From  an  examina- 
tion of  tlie  evidence,  that  prejudice  to  the 
defendant  as  draver  of  the  cheek  which  is 
ihe  subject  of  controversy  will  be  pre- 
Eumed  from  the  failure  to  give  notice  of 
its  dishonor,  there  being  to  his  credit 
therein  sofBcIent  funds  for  Its  payment, 
the  drawee  bank  having  In  the  meantime 
become  insolvent  Wettem  Wheeled  Scraper 
Co.  r.  Sadilek,  60  Neb.  106  (69  N.  W.  765; 
61  Am.  St.  Rep.  660). 


— —  Persons  who  must  ^ve. 

344.  (1902.)  While  a  promt  retam  to 
the  sender  of  a  protest,  lowing  no  notice 
to  an  indorser,  would  have  enabled  it  to 

serve  notice  In  time,  having  entrusted  that 
duty  to  a  notary.  It  was  not  bound  to  make 
examination  to  see  whether  It  was  done. 
WiWami  v.  Parke,  63  Neb.  747  (89  N.  W. 
395;  56  li.  R.  A.  769). 

345.  (1902.)  The  giving  of  notice  of  the 
dishonor  of  protested  paper,  in  the  absence 
of  contrary  instructions.  Is  a  notorial  duty 
rendering  the  notary  liable  for  neglect  upon 
his  bond.  Williams  v.  Parks,  63  Neb.  747 
89  N.  W.  395;  56  L.  R.  A.  759). 

346.  (1902.)  A  notary  should  give  notice 
of  protest  of  paper  to  the  holder.  Williams 
V.  Parks,  63  Neb.  747  (89  N.  W.  395;  56 
Lw  R.  A.  769). 

Persons  to  vbcan  notiea  miwt  be 

given. 

847.  (1879.)  The  drawer  of  a  bank  check 
l8  not  released  from  liability  thereon  by 
reason  of  the  failure  of  the  holder  to  notify 

him  of  the  non-payment  of  the  check  by  the 
bank.  Shaffer  v.  Maddox,  9  Neb.  205  (2  N. 
W.  464). 

 Service. 

348.  (1880.)  If  an  indorser  or  drawer 
resides  within  the  same  post-offlce  delivery, 
whether  in  or  out  of  city  limits,  notice  of 
dishonor  must  be  served  personally  or  left 
at  his  residence  or  place  of  business. 
PorJ>es  V.  Omaha  Nat.  Bank,  10  Neb.  338 
(6  N.  W.  393;  35  Am.  Rep.  480). 

349.  (1902.)  The  notice  of  dishonor  of 
a  promisaory  note,  served  by  the  last  in- 
dorser on  his  next  prior  Indorser,  need  not 
be  actually  prepared  by  him,  but  he  may 
adopt  and  utilize  for  that  purpose  a  notice 
sent  him  by  the  protesting  officer,  addressed 
to  the  next  prior  indorser.  Oakley  v.  Carr, 
66  Neb.  751  (92  N.  W.  1000;  103  Am.  St 
Rep.  739;  60  U  R.  A.  440). 

—  I  .  Time. 

850.  (1887.)  Where  the  endorser  receives 
his  midl  at  the  place  where  the  note  Is 
payable,  a  notice  of  non-payment,  actually 
received  by  him  through  the  mall  on  the 
day  following  the  last  day  of  grace.  Is  suf- 
ficient to  charge  him  as  endorser.  Phelps 
V.  Stocking.  21  Neb.  443  (32  N.  W.  217); 
(1881)  Hendershot  v.  Nebraska  Nat.  Bank. 
25  Neb.  127  (41  N.  W.  133). 

351.  (1887.)  Where  a  promissory  note 
payable  at  W.,  was  duly  presented  to  the 
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makers  on  the  last  day  of  grace  and  demand 

of  payment  made,  which  was  refused,  a 
notice  received  on  the  following  day  by  the 
endorser,  who  resided  a  few  miles  from  W., 
was  within  a  reasonable  time.  Phelps  v. 
Stocking,  21  Neb.  443  (32  N.  W.  217). 

352.  (1902.)  Notice  of  dishonor  of  a 
promissory  note  Is  sufficient  if  sent  to  the 
last  Indorser  by  the  first  mail  of  the  day 
following  dishonor,  even  though  such  In- 
dorser ts  an  agent  for  collection,  merely, 
and  he  is  entitled  to  one  additional  day  to 
notify  the  indorser  Immediately  preceding 
him.  Oakley  v.  Cmr,  66  Neb.  751  (92  N.  W. 
1000;  103  Am.  St  Rep.  739;  60  L.  R.  A. 
440). 

353.  (1902.)  Where  the  last  indorser  of 
a  promissory  note  receives  'the  notice  of 
dtehonor  on  Saturdt^,  his  notice  to  the  next 
prior  Indorser  is  timely  it  served  on  the 
following  Monday.  Oofcley  v.  Carr,  66  Neb. 
761  (92  N.  yr.  1000;  103  Am.  St  Hep.  739; 
60  L.  R.  A.  440). 

Effect  of  fsUure  to  give. 
364.    (1880.)    When  a  guarantor  Is  not 

notified  of  the  default  of  his  principal  within 
a  reasonable  time,  he  is  released  from  lia- 
bility to  the  extent  that  he  may  be  dam- 
aged by  the  omission.  And  if  it  appear 
that  the  principal  was  solvent  at  the  matu- 
rity of  the  obligation,  but  became  Insolvent 
before  the  demand  of  pajrment  was  mule 
or  notice  given,  except  under  special  and 
peculiar  circumstances,  damages  will  be 
presumed.  Netvton  Wagon  Co.  v.  Diera,  10 
Neb.  284  (4  N.  W.  996). 

Waiver  of  presentmmt 

355.  (1882.)  A  guaranty  In  the  follow- 
ing form:  "For  value  received,  we  guar- 
antee the  payment  of  the  within  note,  and 
hereby  waive  protest  demand,  and  notice 
of  non-payment  thereof,"  is  an  absolute  con- 
tract upon  a  lawful  consideration  that  the 
money  expressed  In  the  note  should  be  paid 
at  the  maturity  thereof,  at  all  events  and 
does  not  require  demand  cfa  the  maker  or 
any  diligence  on  the  part  of  the  holder. 
Bloom  V.  Warder,  18  Neb.  476  (14  N.  W. 
396). 

Fees  and  costs  of  protest 

356.  (1882.)  It  is  only  where  a  protest 
is  necessary  in  order  to  fix  an  Indorser's 
liability  that  he  can  be  subjected  to  the 
costs  thereof.  McKav  v.  Binman,  13  Neb. 
83  (13  N.  W.  15). 

867.  (1901.)  The  fees  of  a  notary  pub* 
11c  for  protesting  a  bank  cheek  are  recov- 


erable  against  the  drawer  and  drawea 

Oerman  Nat.  Bank  v.  Beatrice  2fat,  Bahk, 
63  Neb.  246  (88  N.  W.  480). 

VI.  PAYMENT  AND  DISCHABGE. 

Receipted  cheek  as  evidence  of  payment, 
see  Payment,  {88. 

Effect  of  note  as  payment  of  obligation  for 
which  It  is  given,  see  Payment,  SS  lS-22. 

Burden  of  showing  authority  to  receive 
payment,  see  post,  {{  669-671. 

Construction  as  to  mode  of  payment,  see 
ante,  i  103. 

Payment  as  defense,  see  post,  gS  441.  442. 

Pi^rroent  as  defense  against  bona  fide  pur- 
chaser, see  ante,  H  314,  316. 

Possession  as  evidence  of  payment,  see 
post,  H  697-699. 

See,  also,  Payment. 
Mode  and  sufficiency  of  payment 

358.  (1888.)  Where  an  agent  has  ac- 
cepted a  note  held  by  the  payee  In  payment 
of  one  held  by  the  agent  against  him,  there 
being  no  evidence  of  the  prlncii>al's  noti- 
fication of  such  settlement  a  verdict  for  the 
defendant,  whose  defense  was  payment,  is 
not  sustained.  .VcCorwicfc  v.  Peters,  24  Neb. 
70  (37  N.  W.  927). 

359.  (1897.)  The  giving  of  credit  as  a 
deposit  for  the  amount  of  a  check,  by  the 
hank  upon  whi<A  it  Is  drawn.  Is,  In  coo- 
teroplatlon  of  law^  a  payment  of  the  check 
In  money.  BaHley  v.  State,  53  Neb.  310  (73 
N.  W.  744). 

— ^ —  Renewal  note. 

360.  (1870.)  The  giving  of  a  new  note 
for  the  same  debt,  without  an  express  agree- 
ment that  it  shall  be  In  payment  and  satis- 
faction of  the  old  one,  has  ever  been  con- 
sidered a  mere  collateral  security,  which 
does  not  affect  or  alter  the  original  liabihty 
of  the  parties  on  the  old  note  In  any  re- 
spect whatever.  Young  v.  Bibbs,  6  Neb. 
433. 

361.  (1898.)  Whether  it  Is  payment  of 
a  note  by  giving  a  renewal  or  not  Is  to  be 
determined  from  the  Intention  of  the  par- 
ties as  shown  by  the  acts,  tacts,  and  cir- 
cumstances accompanying  and  attendant 
upon  the  transaction  In  question.  Hervev 
V.  First  Nat.  Bank  of  Omaha,  56  Neb.  320 
(76  N.  W.  870). 

Sufficiency  of  tender  of  payment 

362.  (1901.)  The  payment  of  a  note  at 
Its  maturity  at  the  place  where  the  same 
Is  made  payable,  IB  a  aufflclent  tender  of 
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pByment  to  atop  interest  Chapman  v.  Wag- 
ner, I  UttOf.  492  (96  N.  W.  412). 

Indonement  of  pAyments. 

363.  (1902.)  Where  partial  payments 
are  made  upon  a  promissory  note  even  after 
maturity  It  Is  a  proper  precaution  for  the 
party  making  such  payments  to  see  that 
they  are  indorsed  upon  the  Instrument.  But 
there  la  no  absolute  l^al  requirement  that 
iiaymmtB  be  so  indorsed,  nor  does  a  neoes- 
Eary  legal  presumption  that  such  indorse- 
ments were  made  arise  from  the  mere  tact 
of  payment.  Storej/  v,  Kerr,  2  tJnof.  668 
(89  N.  W.  601). 

364.  (1902.)  An  indorsement  of  a  pay- 
ment on  a  note  made  without  the  maker's 
]niovIedge  or  assent  Is  not  an  frreroeable 
^ilriication  of  the  payment  to  tluit  note 
where  the  payee  also  holds  other  obllgaf 
lions  against  the  payor.  Lau  v.  Blomlterg, 
3  Unot.  124  (91  N.  W.  206). 

Persons  to  whom  payment  may  be  mad*. 

365.  (1895.)  Payment  of  money  on  a 
note  at  a  bank  where  It  Is  made  payable. 
Then  the  note  has  BOt  been  left  there  and 
is  not  produced,  is  not  a  payment  of  the 
note.  In  such  case  the  person  receiving 
the  money  becomes  the  agent  of  the  payor, 
not  of  the  payee.  Firtt  Nat.  Bank  of  OmoAa 
t.  Chilton,  45  Neb.  257  (63  N.  W.  362). 

366.  (1898.)  The  collection  by  a  third 
person  of  installments  of  Interest  on  a  ne- 
FOtiable  instrument  confers  no  authority  or 
apparent  authority  on  such  person  to '  re- 
ceire  payment  of  the  principal  when  it  ma- 
tures. Campbett  v.  OVonnor,  55  Neb.  638 
(76  N.  W.  167). 

367.  (1901.)  A  series  of  notes  were  made 
payable  at  the  office  of  Russell  ft  Holmes, 
who  were  private  bankers.  The  amount 
dne  upon  the  notes  was  paid  into  the  bank 
as  they  matured,  but  the  bankers  did  not 
have  possession  of  the  notes:  held,  that 
payment  to  the  bank  did  not  discharge  the 
payor  In  the  absence  of  the  other  circum- 
stances stated  in  the  opinion.  Chapman  v. 
Wagner,  1  Unof.  492  (96  N.  W.  412). 

368.  (1901.)  A  non-resident  holding 
notes  secured  by  a  mortgage  payable  at  a 
certain  private  banking  company  is  guilty 
of  such  laches  as  to  bar  a  recovery  on 
sach  notes,  where  the  maker  pays  the 
money  to  such  bank,  thongb  It  is  not  the 
■nthorlzed  agent  of  payee,  and  the  hank 
mails  a  notice  to  the  payee  that  It  holds 
the  money  for  him  and  no  effort  is  made 
to  collect  until  after  the  running  of  the 


statute  therefrom.   Chapman  v.  Wagner,  l 
Unof.  492  (96  N.  W.  412). 

369.  (Ift02.)  Where  the  maker  pays 
other  than  the  rightful  owner  of  the  note, 
he  cannot  rely  on  facts  unknown  to  him, 
and  not  Influencing  his  action,  as  an  es- 
toppel. Stuart  V.  Stonebraker,  63  Neb.  554 
(88  N.  W.  653). 

370.  (1902.)  If  the  maker  pay  other 
than  the  rightful  owner  of  the  note,  he  can- 
not rely  on  facts  unknown  to  him  and  not 
Influencing  bis  action,  as  an  estoppel;  but. 
if  the  money  has  reached  the  hands  of  an 
agent  authorised  to  collect  for  the  holder, 
such  payment  will  be  held  a  satisfaction  of 
the  debt  Pochin  v.  Knoebeh  63  Neb.  768 
(89  N.  W.  264). 

871.  (1902.)  The  maker  of  a  note  and 
mortgage  not  negotiable,  who  has  no  notice 
of  a  transfer  of  the  papers,  may  satisfy  the 
same  by  payment  to  the  payee  named 
therein.  Gome«  v.  Meyers,  65  Neb.  289 
(94  N.  W.  803);  (1902)  Coneterdine  v. 
Moore,  65  Neb.  296  (96  N.  W.  1021) ;  (1903) 
Orewison  v.  OeUchlegal,  68  Neb.  673  (94 
N.  W.  814);  (1905)  Swan  v.  Craig,  73  Neb. 
182  (102  N.  W.  471j. 

872.  (1905.)  Where  the  purchaser  and 
indorsee  of  a  promissory  note  ratifies  an 
extension  of  time  of  payment  made  by  the 
original  payee  with  the  maker,  and  at  the 
expiration  of  the  extended  time  the  maker 
pays  the  amount  of,  the  note  to  the  original 
payee,  having  no  knowledge  of  its  Indorse- 
mont,  such  payment  is  good  as  i^ialnst  the 
Indorsee.  Swan  v.  Craig,  73  Neb.  182  (102 
N.  W.  471). 

373.  (1905.)  Where  an  Indorsee  of  a 
note  consents  to,  and  ratifies,  extension  of 
the  time  of  payment  thereof  made  by  the 
Indorser,  who  was  the  original  payee,  such 
indorsee  is  estopped  to  recover  on  such 
note  as  against  the  maker,  who  has  paid 
the  Indorser,  not  knowing  the  note  has  been 
transferred.  Swan  v.  Craig,  78  Neb.  182 
(102  N.  W.  471). 

874.  (1907.)  Where  the  owner  of  a  note' 
clothes  another  w'th  the  indicia  of  owner- 
ship and  ostensible  authority  to  contract 
with  the  maker  of  such  note  for  the  dis- 
charge thereof,  and  the  maker,  relying  upon 
such  ostensible  ownership  and  authority, 
delivers  to  such  person  certain  property, 
which  the  latter  accepts  in  payment  and 
discharge  of  the  note,  the  owner  Is  estopped 
to  deny  the  authority  of  sncb  person  to  act 
in  the  premises.  Bome  Savings  Bank  v, 
mewart,  78  Neb.  624  (110  N.  W.  947). 
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375.  (1907.)  The  original  payee  of  a  ne- 
gotiable note  In  possession  thereof  ia  pre- 
sumed to  be  the  owner,  and  has  osteaaible 
authority  to  accept  money  or  property  In 
discbarge  thereof,  although  the  note  bears 
the  blank  Indorsement  of  such  payee.  Home 
Savingt  Bank  v.  Btetcart,  78  Neb.  624  (110 
N.  W.  947). 

■  —  Agent  of  payee. 

376.  (1S$9.)  Notes  are  not  discharged 
when  given  in  part  payment  for  a  reaper, 
and  the  amount  thereof  paid  to  agents  for 
the  sale  of  such  machine,  who  had  neither 
possession  of  nor  authority  to  receive  pay- 
ment for  the  same.  Seiberling  v.  Demaree, 
27  Neb.  854  (44  N.  W.  46). 

377.  (1891.)  A  payment  made  to  an 
agent  of  the  payer,  who  has  possession  of 
the  note  for  collection  discharges  the  ob- 
ligation pro  tanto,  although  the  agent  ap- 
propriates the  money  so  paid  and  does  not 
credit  it  on  the  note.  Durrell  v.  To4d,  31 
Neb.  256  (47  N.  W.  862). 

378.  (1898.)  The  mere  facts  that  a  mort- 
gagor had  sent  coapons,  as  they  matured,  to 
a  certain  person  to  whom  the  amounts 
thereby  evidenced  as  due  had  been  paid, 
and  that  the  person  so  receiving  such  pay- 
ments had  delivered  or  even  advanced  the 
amount  of  such  coupons  to  one  to  whom 
before  maturity  had  been  transferred  the 
principal  negotiable  promissory  note  secured 
by  mortgage,  held  not  sufflclent  to  satisfy 
the  requirement  aa  to  a  payment  to  such 
person  of  principal  uid  interest  made  be- 
fore the  same  became  due.  Chandler  v. 
tyott,  53  Neb.  786  (74  N.  W.  263). 

379.  (1898.)  Where  a  negotiable  note. 
Indorsed  by  the  payee  in  blank,  is  delivered 
(o  an  agent  for  collection,  payment  by  the 
maker  in  good  faith  to  the  agent  while  the 
note  is  in  his  possession,  after  the  death  of 
the  principal  and  without  notice  of  his 
f'eath,  will  discharge  the  debt.  Deweese  v. 
Muff.  57  Neb.  17  (77  N.  W.  361;  73  Am.  St 
Rep.  488;  42  L.  R.  A.  789). 

380.  (1900.)  Payment  by  a  debtor  of  the 
principal  of  his  note,  before  due,  to  an 
agent  of  the  payee  who  has  neither  the  pos- 
session of  the  note  nor  authority  to  collect 
It,  is  made  at  the  risk  of  such  debtor. 
Wal9h  V.  Peterson,  59  Neb.  645  (81  N.  W. 
853). 

381.  (1901.)  A  course  of  dealing  by 
which  a  loan  company  has  received  and 
receipted  for  interest  payments  on  a  nego- 
tiable promissory  note  from  the  mortgagor 


or  his  assigns  will  not  of  itself  be  sufficient 
proof  of  its  agency  to  receive  and  receipt 
for  the  payment  of  the  prlclpal  of  said  note 
when  said  note  is  in  the  hands  of  ao  inno- 
cent person,  for  value,  before  maturity. 
Oitbert  V.  Garber,  62  Neb.  464  (87  N.  W. 
179). 

382.  (1901.)  •  The  fact  that  a  person  or 
comoany  is  authorized  to  receive  the  in- 
stallments of  interest  which  became  due  on 
a  mortgage  note  or  bond  la  not  snffldent 
grounu  from  which  to  infer  that  the  aathor 
Ity  also  exists  to  collect  or  receive  the  prin- 
cipal sum.  If  the  evidences  of  the  Indebt- 
edness are  not  and  have  not  been  In  tbe 
possession  of  such  person  or  company. 
Richards  v.  Waller,  49  Neb.  639  (68  N.  W. 
1053);  Thompson  v.  Buehler,  1  Unot.  6M 
(96  N.  W.  854). 

383.  (1902.)  A  purchaser  of  a  note  who 
makes  tbe  assignor  his  agent  for  colleciloo 
cannot,  when  such  agent  makes  the  collec- 
tion and  falls  to  account  to  his  principal, 
repudiate  the  agency  uid  stand  upon  the 
Fl^ts  of  a  bona  fide  holder.  Btwirt  4  Co,  «. 
Stonebraker,  63  Neb.  554  (88  N.  W.  653). 

384.  (1902.)  Where  one  purchasing  a 
note  constitutes  his  assignor,  who  Is  the 
original  payee  named  therein,  hla  agent  for 
the  collection  of  botii  Interest  and  principal, 
and  such  agent.  In  the  exercise  of  such  au- 
thority, does  collect  hoth  Interest  and  prin- 
cipal, the  holder  cannot,  after  his  agent's 
failure  to  account,  repudiate  such  agency, 
stand  upon  his  rights  as  a  bona  fide  holder 
for  value,  and  collect  a  second  time  from 
the  maker,  although  the  latter  has  paid 
the  agent  in  the  belief  that  he  was  still 
the  holder  of  the  note.  Pochin  v.  Knoebel, 
63  Neb.  768  (89  N.  W.  264). 

385.  (1902.)  Where  one  has  placed  bis 
agent  for  the  investment  of  money  in  notes 
and  mortgagee  in  such  a  situation  that 
persons  of  ordinary  prudence,  acquainted 
with  business  usages,  vould  be  Justified  la 
rnettrdlng  such  agent  as  having  full  au- 
thority with  reference  to  the  extension, 
collection,  etc.,  of  such  notes  and  mort- 
gages, payment  to  such  agent  will  be 
deemed  payment  to  the  principal,  ^orri- 
son  Xat.  Bank  v.  Austin,  66  Neb.  632  (91 
N.  W.  540;  101  Am.  St  Rep.  688;  69  L.  R. 
A.  294). 

386.  (1902.)  When  payment  is  made  to 
the  agent  of  the  holder  of  a  Degotiable 
promissory  note  and  the  authority  of  such 
agent  to  receive  such  payment  Is  fully  «- 
tabllshed  by  competent  evidence*  such  pay* 
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msnt  U  binding  on  the  holder  of  the  note, 
iltbough  the  agent  did  not  have  the  note  in 
his  possession  at  the  time  of  Buch  payment. 
Union  Stock  Tards  Nat.  BatOe  v.  Haakell,  2 
Unof.  839  (90  N.  W.  233). 

387.  (1903.)  In  an  action  on  a  note  by 
the  assignee  thereof,  certain  statements  of 
such  assignee  to  the  maker  held  Insuffi- 
cient to  estop  the  former  to  deny  that  the 
origJoal  payee  was  his  agent  authorized  to 
receive  payment.  Ayret  v.  Nixon,  6  Unof. 
156  (  97  N.  W.  621}. 

 Forged  Indorsement 

388.  (1889.)  A  check  drawn  by  I.  W. 
F.,  paymaster,  on  J.  G.  T.,  assistant  treas- 
arer  B.  A  M.  R.  R.  Co.  In  Neb.,  to  the  order 
of  F.  L.  D.,  was  presented  to  the  National 
Bank  of  H.  by  L.,  with  a  forged  indorse- 
ment of  the  name  of  F.  L.  D.  thereon,  and 
the  money  received  by  Ia  from  the  bank, 
which,  having  accounted  to  F.  L.  D.  for  the 
amount  of  the  check.  Bued  L.  therefor. 
Held,  That  L.  was  liable.  Levy  v.  First 
Sat.  Bank  of  Hastings,  27  Neb.  557  (43  N. 
W.  364). 

389.  (1901.)  Where  the  drawee  of  a 
pay  check  paid  to  one  who  had  forged  the 
Indorsement  of  the  payee  thereto,  sought 
to  escape  liability  of  payment  to  the  payee 
on  the  ground  of  his  alleged  negligence, 
the  unlawful  possession  of  the  holder  of 
the  order,  and  the  receiving  payment  on 
the  forged  Indorsement,  being  the  result 
or  fruit  of  a  crime,  the  defendant  could  not 
predicate  an  estoppel  by  negligence  thereon, 
unless  It  appears  that  the  negligence  la  the 
proximate  cause  of  the  forgery  being  taken 
as  genuine.  Chicago,  B.  d  Q.  R.  Co.  v. 
Bunu.  61  Neb.  793  (86  N.  W.  483). 

390.  (1901.)  Where  the  payee  of  a  "pay 
clieck,"  drawn  to  him  or  his  order,  is  robbed 
of  it  and  his  Indorsement  forged  thereon, 
and  payment  made  to  an  unauthorized 
holder,  the  payee  may.  notwithstanding  such 
payment,  recover  from  the  drawee  the 
amount  due  htm,  as  evidenced  by  the  order. 
CMcago.  B.  ^  Q.  R.  Co.  V.  Burns,  61  Neb. 
793  (86  N.  W.  483). 

391.  (1901.)  Where  A  on  receipt  of  re- 
lease, made  at  A's  request,  of  all  claim 
against  an  estate,  and  purporting  to  have 
been  made  by  B,  procures  a  draft  to  his 
own  order.  Indorses  tt  to  B's  orde:-  and 
sends  it  by  mail  to  the  address  given  him 
as  B's,  and  It  Is  there  received  by  the  per- 
wn  executing  the  release  and  indorsed  in 
B'i  name,  A  has  no  right  of  action  against 


a  bank  which  pays  the  draft  to  the  holder, 
supposing  him  to  be  B,  though  he  Is  in 
fact  an  Impostor.  Hoffnum  v.  American  Ex- 
change Nat.  Bank,  2  Unof.  217  (96  N.  W. 
112). 

Application  of  paymants. 

392.  (1876.)  Partial  paymenta  made 
upon  a  debt  drawing  interest  should  be 
first  applied  In  payment  of  the  Interest, 
and  afterwards  to  the  reduction  of  the 
principal.    Mills  v.  Saunders,  4  Neb.  190. 

393.  (1890.)  Partial  payments  on  a  note 
drawing  more  than  legal  interest  will  be 
applied  on  the  principal.  Hall  v.  First  Nat. 
Bank  of  Fairfield,  30  Neb.  99  (46  N.  W. 
150). 

394.  (1899.)  Payments  on  a  note  which 
include  uBurioas  interest  shonld  be  credited 
upon  the  principal,  whether  Buch  payment 
be  In  the  form  of  cash  or  of  an  independent 
note.  Tomhlin  v.  Htggins,  68  Neb.  336  {U 
Neb.  620>. 

Xfleet  of  payment  as  discharge. 

396.  (1898.)  The  money  paid  by  plain- 
tiff, an  Indorser  of  a  note,  to  the  indorsee 
was  not  paid  for  the  benefit  of  the  maker 
of  the  note,  but  to  protect  the  plaintiff's 
contract  of  Indorsement;  and  the  eftect  of 
the  payment  and  redelivery  of  the  note  to 
the  plaintiff  was  to  vest  the  plaintiff  with 
the  equitable  title  to  the  note.  Hartzell  v. 
McClurg,  64  Neb.  316  (74  N.  W.  626). 

396.  (1899.)  When  the  owner  and  holder 
of  a  past  due  negotiable  note  receives  pay- 
ment thereof  from  the  maker  or  other  per- 
son liable  thereon,  the  obll^tlon  is  extin- 
guished, and  if  It  be  afterwards  transferred 
to  another,  the  transferee  will  acquire  no 
better  title  or  greater  right  than  the  trans- 
ferrer possessed.  Root  v.  Fast,  58  Neb.  498 
(78  N.  W.  939). 

397.  (1903.)  The  facts  and  circum- 
stances surrounding  the  transfer  of  certain 
coupons  by  the  Indorsee  of  the  bond  to 

which  they  were  attached,  examined,  and 
held  to  sbow  a  sale  and  not  a  payment  of 
such  coupons.  Curtiss  v.  McOune,  4  Unof. 
483  (94  N.  W.  984). 

Fart  payment  as  waiver  of  defenses. 

398.  (1902.)  The  maker  of  a  coupon- 
note  owes  no  duty  to  the  payee  to  examine 
the  coupons  as  they  are  returned  after  ifay- 
ment  Foxworthy  v.  Colby.  64  Neb.  216  (89 
N.  W.  800;  62  U  R.  A.  893). 

Becovery  of  payments. 

399.  (1879.)  Where  the  payee  of  a  draft 
Is  Informed  by  the  bank  on  which  the  same 
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Is  drawn  that  the  draft  has  been  paid,  and 
the  payee  drew  out  a  portion  of  the  money, 
he  is  liable  to  the  bank  for  that  amount  so 
drawn  out,  when  it  Is  afterwards  discovered 
that  the  draft  had  not  been  paid.  De  Vayer 
V.  State  Nat.  Bank,  8  Neb.  104. 

400.  (1888.)  If  a  party  upon  whom  an 
order  is  drawn  accepts  the  same  and  there- 
upon proceeds  to  pay  the  amount  of  the 
order  to  the  person  In  whose  favor  it  is 
drawn,  the  presumption  la  that  the  credit 
was  given  to  the  drawer  of  the  order,  un- 
less the  holder  by  some  acts  of  his  own 
renders  himself  liable,  and  the  acceptor 
cannot  recover  from  the  payee.  Camp  d 
Compton  V.  Sadler,  22  Neb.  732  (36  N.  W. 
144). 

Effect  of  release  of  joint  maker. 

401.  (1307.)  The  voluntary  release  of 
one  of  two  Joint  makers  of  a  promissory 
note  will  release  the  other.  BanJeii^  Hottae 
of  A.  CasteHer  v.  Rose.  78  Neb.  693  (111  N. 
W.  690). 

th.  actions. 

Bight  of  action  In  generaL 

402.  (1898.)  The  holder  of  a  note  se- 
cured by  a  mortgage  may  maintain  an  ac- 
tion at  law  on  the  note,  where  neither  note 
nor  mortgage  contains  stipulations  making 
the  mortgaged  property  primarily  liable  tor 
the  debt.  Qrahle  v.  Beatty,  56  Neb.  642  (77 
N.  W.  49). 

403.  (1903.)  The  payee  of  a  check  has  a 
rigbt  of  action  against  the  drawee  If  the 
latter  has  funds  to  meet  It  when  it  is  pre- 
sented. FttUa  City  State  Bank  v.  WehrH, 
68  Neb.  75  (93  N.  W.  994). 

Accrual  of  right  of  action. 

404.  (1886.)  Where  an  instrument  In 
the  form  of  a  promissory  note  Is  only  to  be 

payable  upon  condition  that  another  cer- 
tain promissory  note  therein  named  Is  paid 
by  one  of  the  parties  named,  the  person  so 
named,  upon  payment  of  such  promissory 
note,  may  bring  an  action  to  recover  the 
sum  due  against  the  persons  signing  such 
instrument  Orjmison  v.  Rusgetl,  20  Neb. 
337  (30  N.  W.  249). 

Joinder  with  action  to  foreclose. 
404a.    (1908.)    An  action  to  foreclose  a 

mortgage  cantiot,  against  objections  made 
by  the  defendant,  be  joined  with  an  action 
to  obtain  a  money  judgment  upon  a  note 
not  secured  by  the  mortgage.  McCague 
Savings  Bank  v.  Oroft,  80  Neb.  702  (116 
N.  W.  315). 


Persons  who  may  maintain  action. 

405.  (1875.)  The  right  to  sue  upon  a 
note  executed  exclusively  for  the  benefit  of 
a  banking  corporation,  vesta  in  the  bank, 
and  the  Indorsement  of  its  cashier,  to  whom 
as  cashier,  such  note  1b  nude  payable.  Is  not 
necessary.  Lacey  v.  Central  Vat.  Btmk  of 
Omaha,  4  Neb.  179. 

406.  (1882.)  Where  a  promissory  note 
Is  made  to  an  agent  in  bis  own  name  as 
promisee,  be  may  maintain  an  action  there- 
on* without  joining  the  person  beneficially 
interested  In  the  note.  Btoll  v.  Sheldon,  13 
Neb.  207  (13  N.  W.  201). 

407.  (1889.)  The  pledgee  of  a  note,  al- 
though he  takes  it  subject  to  eanltles,  may 
nevertheless  bring  an  action  on  It  as  the 
real  party  In  Interest  Herron  v.  Oole  Bros^ 
25  Neb.  692  (41  N.  W.  765). 

408.  (1889.)  An  Indorsee  of  a  promis- 
sory note,  where  the  Indorsement  was  not 
made  tor  value,  nor  in  the  due  course  of 
trade,  but  for  the  purpose  of  collection,  can 
maintain  an  action  In  bis  own  name  for  the 
collection  of  the  note,  but  in  such  case  the 
suit  would  be  subject  to  any  defenses  the 
maker  may  have  had  as  against  the  Indorser 
of  the  plaintiff,  such  defenses  not  .having 
been  cut  oft  by  the  indorsement  Roberts 
V.  Snoio,  27  Neb.  425  (43  N.  W.  241). 

409.  (1890.)  An  action  ,  cannot  be 
brought  on  a  note  by  the  payee,  where  he 
has  indorsed  it  as  collateral  security  to  a 
third  person  who  still  holds  It  Johnfton  v. 

Chilson,  29  Neb.  301  (45  N.  W.  462). 

410.  (1894.)  One  to  whom  a  note  is 
Indorsed  and  delivered  as  collateral  secu- 
rl^,  may  maintain  a  suit  thereon  In  his 
own  name.  Eavanaugh  v.  Brodball,  40  Neh 
875  (59  N.  W.  517;  25  L.  R.  A.  774). 

411.  (1898.)  The  equitable  owner  of  a 
negotiable  promissory  note  In  his  posses- 
sion may  maintalc  an  action  thereon  in  hla 
own  name.  Hartzell  v.  -McChtrg,  54  Keb. 
316  (74  N.  W.  626). 

412.  (1902.)  The  indorsee  of  a  check  is 
possessed  of  the  legal  title  thereto,  and  la 
the  proper  party  plaintiff  In  an  action  for 
its  collection.  .  Commercial  State  Bank  of 
Genoa  v.  Rowley,  2  Unof.  646  (89  N.  W. 
766). 

Oonditions  precedent. 

Possession  of  collateral  security  as  de- 
fense, see  post,  §  440. 

413.  (1877.)  When  the  original  debt  ifl 
sued  on,  the  plaintiff  must  produce  the  new 
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iiote  on  tlie  trial,  or  satisfactorily  show  that 
It  to  lost  or  destroyed.  Young  v.  Hibbt,  6 
Neb.  433. 

414.  (1883.)  The  holder  of  a  collateral 
aecarlty  for  the  pajrment  of  a  promissory 
note,  without  special  contract  to  that  ef- 
fect, need  not  convert  and  apply  the  said 
collateral  before  bringing  suit  on  the  note. 
Lormer  v.  Bain,  14  Neb.  178  (15  N.  W.  323) ; 
(1898)  Carsoni'a  Executors  v.  Buckstaff,  57 
Xeb.  262  (77  N.  W.  670). 

415.  (1892.)  Where  a  negotiable  note  is 
lost  before  it  becomes  due  the  court  will 
require  the  plaintiff  to  give  an  indemnify- 
ing bond  to  the  maker  as  a  condition  of 
recovering  Judgment,  but  where  the  instru- 
ment  is  lost  after  it  becomes  due  no  bond 
ordinarlty  will  be  required.  Means  v.  SeH' 
dull,  3S  Xeb.  693  (53  N.  W.  B9S,  610). 

416.  (1894.)  Where  an  Instrument  ne- 
gotiable by  delivery  Is  lost  before  maturity, 
a  bond  of  indemnity  should  be  required  as 
a  condition  for  recovery  thereon;  but 
where  it  is  clearly  shown  that  the  instru- 
ment was  payable  to  order  and  not  in- 
dorsea,  or  that  It  was  lost  after  maturity, 
no  Indemnity  should  generally  be  required. 
Kirkicood  v.  First  Nat.  Bank  of  Hastinffs, 
40  Neb.  484  (58  N.  W.  1016;  42  Am.  St 
Rep.  683;  24  L.  R.  A.  444). 

417.  (1894.)  The  maker  of  notes  which 
were  procured  by  fraud  of  the  payee,  in  an 
action  against  the  former  by  one  who  holds 
the  notes  as  collateral  security,  cannot  re- 
quire plaintiff  to  first  exhaust  other  col- 
lateral. Baas  V.  Bank  of  Commerce,  41 
Neb.  7S4  (60  N.  W.  85). 

418.  (1897.)  Where  a  note  payable  to 
order,  but  neither  indorsed  nor  transferred, 
is  lost  before  maturity,  the  execution  of 
an  Indemnity  bond  Is  not  essentia]  to  plain- 
tiff's recovery  in  a  suit  on  the  note.  Palmer 
t>.  Carpenter,  53  Neb.  804  (78  N.  W.  690). 

419.  (1898.)  In  the  absence  of  an  agree- 
ment by  a  mortgagee  to  look  primarily  to 
hifl  Becurlty  for  satisfaction  of  the  debt,  a 
foreclosure  of  the  mortgage  Is  not  a  con- 
dition precedent  to  an  action  at  law  on 
ibe  secured  claim.  Orable  v.  Beattjf,  56 
Neb.  642  (  77  N.  W.  49). 

Defenses. 

420.  (1895.)  In  an  action  on  a  promis- 
sory note  by  an  alleged  Indorsee  thereof,  a 
dental  of  the  indorsement  and  plaintiff's 
ownership  is  a  good  defense.  Central  City 
Bank  v.  Rice,  44  Neb.  694  (63  N.  W.  60). 


421.  (1898.)  In  a  suit  on  a  note  trans- 
ferred by  indorsement  to  plaintiffs,  it  was 
held  that  defendant  was  not  estopped  to 
deny  that  plaintiffs  were  partners.  Hoyt  v. 
Kountze,  54  Neb.  368  (74  N.  W.  585). 

422.  (1898.)  Where  one  executes  a  prom- 
issory note  and  transfers  to  the  payee  aa 
collateral  security  thereto  a  note  then  huld 
against  a  third  person  secured  by  a  real 
estate  mortgage,  a  decree  foreclosing  such 
mortgi^e  will  not  bar  an  action  at  law  on 
the  first  note,  since  It  did  not  evidence  the 
debt  the  mortgage  was  prerlously  given 
to  secure.  Maxtcell  v.'  Home  Fire  Jns.  Co., 
67  Neb.  207  (77  N.  W.  681). 

423.  (1901.)  In  an  action  on  a  note,^ 
where,  a  defense  set  up  that  defendant  had 
executed  a  deed  to  plaintiff,  in  trust,  that 
If  the  note  was  paid  the  property  was  to 
be  reconveyed,  an  instruction  directing  a 
verdict  for  plaintiff  was  proper.  Fahay  v. 
State  Bank  of  O'Neill,  1  Unof.  89  (9S  N. 
W.  S06). 

— '  — Want  or  failure  of  consideration. 

424.  (1880.)  Want  of  consideration  for 
an  indorsement  is  a  good  defense  to  an  ac- 
tion by  the  payee  of  a  promissory  note 
against  an  indorser  before  delivery.  New- 
ton Wagon  Co.  v.  Diers,  10  Neb.  284  (4 
N.  W.  995). 

425.  (1883.)  The  coasideratiou  of  ne- 
gotiable promissory  notes  may  be  inquired 
into  In  an  action  on  the  notes  by  the  prom- 
isee against  the  maker.  Kennedy  .v.  Good- 
man, 14  Neb.  585  (16  N.  W.  834). 

426.  (1883.)  The  formal  making  and 
delivery  ot.  an  instrument  for  the  payment 
or  security  for  the  payment  of  money  will 
not  preclude  the  maker,  when  sued  by  the 
promisee,  from  pleading  and  proving  that 
no  conBiden.tlon  was  given.  Kennedy  v. 
Owiaman,  14  Neb.  685  (16  N.  W.  834). 

427.  (1884.)  In  an  action  between  the 
payee  and  drawer  of  a  bank  check,  pay- 
ment of  which  has  been  refused  by  the 
bank,  where  the  drawer  sets  up  as  a  de- 
fense the  want  of  consideration  for  the 
drawing  and  delivery  of  such  check,  it  is 
no  answer  to  snch  defense  that  tlie  plain- 
tiff received  the  same  without  notice,  etc. 
Camp  V.  aturdevant,  16  Neb.  693  (  21  N.  W. 
449). 

428.  (1884.)  The  possession  by  A.  H. 
of  a  bank  check  payable  to  the  order  of 
P.  D.  S.  was  no  evidence  to  P.  D.  S.  that 
sarid  check  had  been  drawn  hy  the  drawer 
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and  delivered  to  said  A.  H.  to  enable  him, 
A.  H.,  to  obtain  money  or  credit  thereon, 
nor  is  such  possession  evidence  to  go  to  the 
Jury  of  such  fact,  and  hence  the  maker  can 
urge  want  of  consideration  a&  a  defense. 
Camp  V.  Sturdevant,  16  Neb.  693  (21  N.  W. 
■149). 

429.  (1890.)  An  answer  1-n  an  action  on 
a  note,  alleging  that  .It  was  given  for  a 
right  to  sell  a  patented  article,  that  the 
payee  represented  himself  to  be  the  agent 
of  the  manufacturer  and  agreed  lo  send 
a  sample  to  the  defendant  to  be  used  in 
making  such  articles,  and  that  such  article 
was  patented,  all  of  which  representations 
were  false,  set  up  a  good  defense.  Hagg- 
'  land  V.  Stuart,  29  Neb.  69  (45  N.  W.  263). 

^30.  (1890.)  In  an  action  on  a  note, 
brought  by  the  payee,  an  answer  alleging 
that  the  note  was  given  in  payment  for  a 
horse  sold  by  plaintiff  to  defendant,  which 
at  the  time  was  affected  with  glanders,  an 
Infectious  and  contagious  disease,  as  plain- 
tiff well  knew  and  defendants  did  not  know, 
sets  up  a  good  defense.  Johnson  v.  CMl- 
son,  29  Neb.  301  (45  N.  W.  462). 

431.  (1891.)  Where  the  payee  of  a  note 
Indorses  it  as  collateral  to  secure  a  note 
with  a  mortgage  givfln  by  himself,  and  the 
maker  of  the  or!gtr.al  note  purchases  both 
notes  and  mortgage,  he  may,  In  an  action 
against  the  payee  to  foreclose,  show  that 
such  original  note  was  without  considera- 
tion. Smith  V.  Kinney.  32  Neb.  162  (47  N. 
W.  341). 

432.  (1903.)  Where  the  payee  of  a  pur- 
chase money  note  agreed  to  repair  the  ma- 
chine, which  was  then  defective,  and  put 
It  in  good  working  order,  or  else  stirrender 
the  note,  notice  to  the  payee  that  thf>  re- 
pairs have  not  been  effective.  Is  not  neces- 
sary before  It  can  be  urged  as  a  defense 
to  the  note.  Warder,  Bushnell  <£  Glessner 
Co.  V.  Myera,  70  Neb.  15  (96  N.  W.  992). 

■  tTanry. 

433.  (1883.)  Where  a  note  and  mort- 
gage were  given  for  the  sum  of  $445.15, 

and  only  $380  received  by  the  mortgagor, 
usury  Is  established.  Cattle  v.  Haddox,  14 
Neb.  527  (16  N.  W.  841). 

434.  (1844.)  A  promissory  note  given 
for  already  accrued  interest.  In  part  usu- 
rious, was  without  consideration,  and  sus- 
pension of  the  right  of  collection  between 
its  date  and  maturity  in  no  way  operated 
to  supply  this  essential  element  otherwise 


lacking.  ifcOhee  v.  First  Nat.  Bank  of 
Tobias,  40  Neb.  92  (68  N.  W.  537). 

435.  (1894.)  EJvery  renewal  of  a  note 
given  for  a  usurious  loan  of  money  is  sub- 
ject to  the  defense  of  usury  between  the 
criginal  parties  and  purchasers  with  notice. 
McDonald  v.  Aufdengarten,  41  Neb.  40  (59 
N.  W.  762). 

436.  (1897.)  Where  one  executes  his 
negotiable  note  payable  to  the  order  of  a 
debtor  and  delivers  It  to  him  as  an  ac- 
commodation, and  the  debtor  indorses  and 
delivers  the  note  to  his  creditor  in  payment 
of  a  usurious  note  due  the  creditor  from 
the  debtor,  such  accommodaUon  note  is  not 
a  renewal  of  the  usurious  note;  and.  In  a 
suit  on  the  accommodation  note  against  the 
maker,  he  cannot  interpose,  as  a  defense 
thereto,  the  usurious  contract  existing  be- 
tween the  creditor  and  debtor.  Palmer  v. 
Carpenter,  53  Neb.  394  (73  N.  W.  690). 

437.  (1898.)  Where  a  usurious  loan  has 
been  repeatedly  renewed,  and  the  notes  evi- 
dencing the  indebtedness  have  been  taken 
In  the  name  of  a  bank,  or  of  its  cashier,  in- 
differently, and  each  transfer  has  been  after 
due,  the  holder  of  the  final  note,  who  prose- 
cutes the  action,  does  bo  subject  to  auy  de- 
fense of  usury  which  might  have  been  set  up 
against  said  note  or  any  of  Us  antecedents. 
Farmers  Bank  of  Kearney  v.  Oliver,  55  Neb. 
774  (76  N.  W.  449). 

438.  (189S.)  Notes  made  and  payable 
to  another  state  and  stipulating  for  a  higher 
rate  of  interest  than  is  lawful  in  Nebraslta 
will  be  enforced  according  to  their  terms, 
fn  the  absence  of  a  plea  of  usury.  Hc- 
Cready  V.  Phillips,  56  Neb.  446  (76  N.  W. 
885). 

439.  (1904.)  Where  tfne  secures  a  loan 
and  receives  sfx  hundred  dollars  and  exe- 
cutes a  note  and  mortgage  to  secure  ibe 
same  for  sfx  hundred  and  ninety  dollars 
with  Interest  at  seven  per  cent,  per  annum 
and  at  the  end  of  five  years,  counting  the 
ninety  dollars,  more  than  ten  per  cent,  of 
the  amount  received  has  been  paid  in  Id- 
terest,  the  transaction  la  usurious.  A7Ien  r. 
Dunn,  71  Neb.  831  (99  N.  W.  680). 

——Possession  of  collateral  security. 

440.  (1898.)  The  maker  of  a  note  can- 
not defend  an  action  thereon  on  the  ground 
that  plaintiff  held  a  third  person's  collectible 
note  as  collateral  security,  and  that  the  note 
pledged  was  for  a  greater  amount  than  the 
note  sued  oti.  Carson'*  Executcrs  v.  Buck- 
staff,  57  Neb.  262  (77  N.  W.  670). 
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Payment. 

441.  (1882.)  That  a  promissory  note 
wu  pi^rable  In  wheat  and  that  the  wheat 
bid  been  delivered  In  pursuance  of  the  con* 
tract  is  a  good  defense  to  an  action  on  such 
I  note,  and  under  proof  Uie  jury  should  be 
tuBtmcted  for  defendant.  Bmith  v.  Hoble- 
man.  12  Neb.  602  (11  N.  W.  753). 

442.  (1896.)  Under  a  letter  of  credit, 
-We  will  pay  H.  ft  M.'s  drafts  until  further 
notice  for  the  omt  or  value  of  stock  shipped 
to  us  here  with  or  without  bill  of  lading 
attached,"  a  draft  was  drawn  October  23 
and  accepted  October  29.  On  October  29  a 
large  shipment  of  stock  was  made.  Novem- 
ber 8  another  draft  was  drawu  not  covered 
by  stock  shipped,  unless  the  shipment  of 
October  29  should  be  applied  thereto.  There 
via  no  evidence  that  the  discounting  bank 
in  receiving  the  last  draft  relied  on  the 
acceptance  of  the  former  as  not  including 
tbe  shipment  of  October  29.  Held,  That 
under  the  circumstances  B.  &  F.,  In  defense 
of  ao  action  based  on  their  refusal  to  ac- 
cept the  last  draft,  were  not  estopped  from 
sbowlDg  that  the  earlier  draft  had  been 
covered  in  part  by  the  shipment  of  October 
29,  the  day  of  its  acceptance.  Burke  v. 
Vtah  yat.  Bank.  47  Neb.  247  (66  N.  W.  295). 

 Counter-claim  or  set-off. 

443.  (1890.J  In  an  action  upon  a  note 
given  for  a  twine-Under  machine,  accom- 
panied  by  warranty,  alleged  damages  to 
crops  growing  out  of  a  failure  of  warranty 
are  not  ground  for  counter-claim.  Clorfc  v. 
Deering,  29  Neb.  293  (45  N.  W.  466). 

444.  (1892.)  In  an  action  on  a  nego- 
tiable certificate  of  deposit,  tranaferrad  after 
dee,  the  maker  may  set  off  any  cross-de- 
niand  which  existed  in  his  favor  against 
the  original  payee  at  the  time  of  tbe  trans- 
fer. First  Nat.  Bank  of  Rapid  City  v.  Se- 
wrify  Vat.  Bank,  34  Neb.  71  (51  N.  W.  305; 
33  Am.  St  Rep.  618;  15  L.  R.'a.  386). 

445.  (1898.)  A  debtor,  when  sued  on  a 
note  by  his  creditor,  may  plead  as  a  coun- 
ter-claim or  set-off  the  value  of  any  col- 
lateral security  converted  by  plaintiff  to  his 
own  use.  released,  dissipated,  or  diverted 
from  the  purpose  for  which  It  was  idedged. 
Carton'a  Esteeiitors  v.  Buckntaff,  57  Neb.  262 
(77  N.  W.  670). 

Venue- 

446.  (1883.)  An  action  against  tbe 
maker  and  several  indorsers  of  a  promls- 
Borjr  note  may  be  brought  In  any  county 


where  any  one  of  the  parties  defendant  re- 
sides, or  may  be  summoned.  Pearson  v. 
Kansas  Mfg.  Co.,  14  Neb.  211  (15  N.  W. 
346). 

Parties. 

447.  (1885.)  New  parties  to  an  action 
by  way  of  intervention  are  permitted  only 
when  the  intervenor  claims  some  interest 
in  the  subject  of  the  action;  the  owner  of 
the  title  to  real  estate  cannot  Intervene  in 
an  action  on  a  note.  In  which  an  attach- 
ment has  Issued.  Kimhro  v.  Clark,  17  Neb. 
403  (22  N.  W.  788). 

448.  (1887.)  Where  a  promissory  note 
payable  to  order  is  endorsed  by  the  payee 
end  transferred  to  two  persons,  who  bring 
an  action  thereon  as  "H.  ft  A.  F.  Randolph, 
partners,  etc.,"  held,  that  H.  ft  A.  F.  Ran- 
dolph, being  the  lawful  holders  of  the  note, 
if  not  partners,  could  in  their  Individual 
names  maintain  an  action  thereon  as  "H.  ft 
A.  F.  Randolph."  Walgamood  v.  Randolph, 
22  Neb.  493  (35  N.  W.  217). 

449.  (1892.)  In  an  action  upon  a  note 
signed  by  three  persons  all  should  be  joined 
as  defendants,  although,  if  service  cannot 
be  had  upon  all,  the  action  may  proceed 
against  those  served.  A  failure  to  join  all 
Is  ground  of  demurrer  for  defect  of  parties 
defendant,  and  the  defect  must  be  Insisted 
upon  or  it  will  be  waived.  Beeler  v.  First 
Nat.  Bank  of  Lamed,  34  Neb.  348  (61  N.  W. 
857). 

450.  (1899.)  In  an  action  by  the  as- 
signee of  a  non-negottable  note,  on  which 
the  payee  has  made  himself  liable  by  a 

special  contract  of  indorsement,  the  original 
payee  is  not  a  proper  party.  To  a  suit  by 
such  assignee  on  the  payee's  contract  to  be 
liable  for  the  paymemt  of  the  note  the  mak- 
ers thereof  are  not  proper  parties.  Barrjf 
V.  Wachosky,  57  Neb.  634  (77  N.  W.  1080). 

451.  (1899.)  In  an  action  on  a  non-ne- 
gotiable  note,  by  the  assignee  thereof,  the 
assignor  Is  not  a  necessary  party.  Barry  v. 
Wachosky,  57  Neb.  534  (77  N.  W.  1080). 

452.  (1906.)  Persons  severally  liable 
upon  the  same  promissory  note  may  all  or 
any  of  them  be  included  in  the  same  ac- 
tion, at  the  option  of  the  plaintiff.  (Code, 
sec.  44.)  Palmer  v.  McFarlane,  73  Neb.  178 
(102  N.  W.  256). 

453.  (1907.)  The  volnntary  release  of 
one  of  two  joint  makers  of  a  promissory 
note  will  release  the  other.  But  when  an 
action  has  been  brought  against  both  jointly, 
and  a  successful  defense  has  been  made  by 


Digitized  by 


S45* 


BILLS  AND  NOTES. 


I46S 


one  defendftnt  supported  by  the  evidence  of 
both,  and  judgment  has  been  entered 
against  the  other  defendant,  upon  appeal 
by  such  defendant  to  the  district  court  the 
action  may  proceed  against  him  alone,  and 
the  petition  which  alleges  all  the  facts 
above  stated  Is  not  subject  to  demurrer  for 
non-joinder  of  defendants.  Banking  Boute 
of  A.  Oaatetter  v.  Rote,  78  Neb.  693  (111 
N.  W.  590). 

Limitations. 

Part  payment  as  bar  to  running  of  stat- 
ute of  limitation,  see  Limitation  of  AcMon*. 

§&  139,  140. 

454.  (1888.)  A  note,  "160.00.  Franklin 
Grove,  lU.,  July  1,  18?8.  Ten  days  after 
date  I  promise  to  pay  to  the  order  of  D.  B. 
Flsk  ft  Co.,  Chicago,  IlL,  Fifty  Dollars,  at 
ten  per  cent  interest  from  date.  Value  re- 
ceived. Jtf.  T.  Minor.  No.  . .  Due  Sept. 
30,  1878,"  matures  upon  the  date  named  In 
the  body  thereof,  and  not  upon  that  named 
In  the  margin.  Fiah  i  Co.  v.  McNeal,  23 
Neb.  726  (37  N.  W.  616;  8  Am.  St  Rep.  162). 

455.  (1889.)  Where  a  real  estate  mort- 
gage secures  five  notes,  each  dated  Febru- 
ary 29,  1876,  payable  In  one,  two,  three, 
four,  and  five  years;  and  the  summons  In 
an  action  to  foreclose  the  mortgage  is  dated 
February  9,  1888,  only  one  of  the  notes  is 
barred,  as  they  continue  to  be  evidence  of 
the  debt  tor  ten  years  after  maturity. 
Cheney  v.  Oamphell,  28  Neb.  876  (44  N.  W. 
451). 

466.  (1898.)  In  Decamber,  1881,  the  de- 
fendant, a  resident  of  the  state  of  Iowa, 

gave  the  plaintiff  his  promissory  note  due 
January  1,  1884,  and  payable  In  that  state. 
He  removed  to  Nebraska  in  1888,  and  suit 
was  commenced  on  the  note  in  this  state 
on  July  18.  1891.  J?eld,  The  action  was  not 
barred.  Minneapolia  Harvester  Worfe*  v. 
Bmitn,  36  Neb.  616  (54  N.  W.  973). 

457.  (1893.)  The  statute  of  limitations 
begins  to  run  In  favor  of  the  drawer  of  a 
check  at  the  latest  after  the  lapse  of  a 
reasonable  time  for  the  presentment  of  ttie 
check.  Bcroggint  v.  McOlellaindy  37  Neb. 
644  (56  N.  W.  208;  40  Am.  St  Rep.  620;  22 
L.  R.  A.  110). 

458.  (1898.)  An  action  on  a  check  by 
the  holder  against  the  maker  after  demand 
of  the  drawee  and  non-pe^ent  is  a  suit 
on  a  written  Instrument,  within  the  mean- 
ing of  section  10  of  the  code,  and  the  limita- 
tion Ip  five  years.  Connor  V.  Becker,  56 
Neb.  343  (76  N.  W.  893). 


459.  (1901.)  A  promissory  note  la 
barred  after  ftve  years  from  its  maturity, 
thous^  the  same  is  secured  by  a  real  estate 
mortgage,  and  the  statute  of  llmltatloDS  is 

a  complete  defense  to  the  recovery  of  a  per- 
sonal Judgment  upon  the  note  against  a 
maker,  other  than  the  mortgagor.  Omaha 
Savingg  Bank  v.  Simeral,  61  Neb.  741  (86 
N.  W.  470). 

460.  (1901.)  A  letter  from  the  maker 
of  a  note  to  the  payee  that  the  former  Is 
trying  to  collect  a  debt  due  him  that  the 
note  in  issue  could  be  paid,  is  not  such  an 
acknowledgment  of  the  liability  as  will 
avoid  the  statute  of  limitations.  Cook  v. 
Farley,  1  Unof.  640  (9S  N.  W.  688). 

461.  (1902.)  The  InstltuUon  of  a  suit 
of  foreclosure  on  a  mortgage  before  the 
note  evidencing  the  Indebtedness  is  barred 
by  the  statute,  tolls  the  statute  on  the  note 
from  the  time  of  the  commencement  ol 
the  foreclosure  action.  Harris  v.  Hve  <E 
Schneider  Co.,  3  Unof.  169  (91  N  W.  250). 

462.  (1903.)  Prior  to  the  act  of  1897, 
the  institution  of  a  suit  to  foreclose  a  mort- 
gage and  for  personal  judgment  against  the 
makers  of  the  notes  secured  by  the  mort- 
gage, tolls  the  statute  of  limitation  on  the 
liability  of  the  makers  on  the  not«a 
Caratens  v.  filer,  6  Unof.  149  (97  N.  W. 
631). 

463  (1S06.)  Where  the  holder  of  a 
bank  draft  neither  demands  payment  of 
the  bank  on  which  it  is  drawn  nor  takes 
any  other  step  to  secure  payment  within 
Ave  yean  from  the  time  it  came  into  his 
possession,  his  right  of  action  against  the 
bank  issuing  the  draft  because  of  th« 
failure  of  the  bank  on  which  It  was  drawn 
to  pay  the  same  when  it  was  presented  Is 
barred  by  the  statute  of  limitations.  Wriif- 
ley  V.  Farmers  d  Merchants  State  Ba»k,  76 
Neb.  862  (108  N.  W.  132). 

464.  (1907.)  The  payment  of  dividends 
upon  the  stock  of  a  corporation  assigned 
to  the  payee  by  the  maker  of  a  note  as 
collateral  security,  and  the  application 
thereof  as  jwyments  upon  the  note,  will 
stay  the  running  of  the  statute  of  limita- 
tions. Boater  v.  McBhane,  78  Neb.  86  (110 
N.  W.  726):  (1907)  fioeler  «.  MoShane,  78 
Neb  91  (118  N,  W.  998). 

Petition. 

466.   (1876.)   A  petition  In  an  action 

upon  a  promissory  note  reciting  the  con- 
sideration of  the  note,  and  disposition  of 
property  for  which  it  was  given,  but  not 
alleging  that  there  was  a  "wrongful  con- 
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Terslon"  of  ttie  property.  Is  not  subject  to 
objection  hy  demurrer,  on  the  ground  that 
"an  action  on  a  promissory  note  and  an 
action  of  trover  are  improperly  Joined." 
Ltt$h  V.  Christie,  4  Neb.  262. 

466.  (1881.)  In  an  action  upon  a  ne- 
gotiable instrument  the  petition  must  show 
the  nature  of  the  liability  of  IJie  iudorser, 
and  this  would  require,  where  possible, 
tbat  a  copy  of  the  indorsement  should  be 
set  out  In  the  petition,  showing  the  char- 
acter of  the  indorsement  Nicholson  v. 
Bames,  11  Neb.  452  (9  N.  W.  662;  38  Am. 
St.  Rep.  373). 

467.  (1886.)  Where  a  plaintiff  claims 
to  have  become  the  owner  and  holder  of 
commercial  paper  before  maturity  and  in 
good  faltii,  he  should.  In  his  petition,  state 
uot  only  that  he  purchased  the  note  before 
maturity,  but  that  It  was  Indorsed  to  him. 
BHtton  V.  Berry,  20  Neb.  326  (30  N.  W. 
234). 

468.  (1888.)  Petition  heU  to  state  a 
cause  of  action  against  the  maker  and  in- 

dorser  of  a  promissory  note.  Hendershot 
v.'Vettraslea  Nat.  Bank,  26  Neb.  127  (41  N. 
W.  133). 

469.  (1889.)  A  peUtlon  that  aUeges  the 
defendants  were  indebted  to  plaintiff  upon 
a  promissory  note,  which  was  attached  to 
the  petition,  that  there  was  due  plaintiff 
(66,  with  Interest,  while  informal,  Is  suffi- 
cient Matter  Judgment  Downing  v.  Glenn, 
26  Neb.  323  (41  N.  W.  1119). 

470.  (1891.}  Where  a  copy  of  the  note 
sued  on  is  set  out  in  the  petition,  a  further 
copy  need  not  be  attached.  Barnes  v.  Van 
Keuren  tt  Floyd,  31  Neb.  165  (47  N.  W. 
M8). 

471.  (1892.)  Petition  and  exhibit  set 
ont  in  opinion  held  sufficient  after  Judg- 
ment to  Bostaln  it,  as  the  defendant  who 
conld  avail  himself  of  the  defense  does 
not  object.  Belcher  v.  Palmer,  36  Neb.  449 
(53  N.  W.  380). 

472.  (1898.)  A  petition  on  a  promissory 
note  allied  that  the  owner  and  holder  of 
the  note  indorsed  and  delivered  it  to  the 
pliiatiff.  Held.  Bqnlvalent  to  an  express 
avement  that  the  owner  thereby  trans- 
ferred  the  title  to  the  indorsee.  Mj/ers  v. 
Farmers  State  Bank,  53  Neb.  824  (74  N.  W. 
252). 

473.  (1898.)  In  an  action  on  a  dls- 
lumored  check,  pleading  as  a  second  cause 
St  action  thereon,  the  common  counts  not 
approved.  Penn  Mutwil  Life  Ins.  Co.  v. 
Conoughy,  64  Neb.  123  (74  N.  W.  422). 


474.  (1898.)  A  peUtlon  In  a  suit  upon 
a  promissory  note,  made  a  part  of  the  peti- 
tion, which  lUIeges  that  the  defendant  exe- 
cuted and  d^vered  the  note  to  the  plaintiff, 
that  such  note  is  wholly  due  and  payable, 
and  that  the  defendant  wholly  neglects  to 
pay  the  same,  or  any  part  thereof,  states 
a  cause  of  action.  It  la  not  essential  to 
such  a  petition  that  it  negative  the  payment 
of  the  note  by  a  stranger  thereto.  Hartzell 
V.  McClurff,  54  Neb.  313  (74  N.  W.  625).  - 

475.  (1898.)  In  a  suit  upon  a  promis- 
sory note  the  petition,  after  alleging  the 
execution  and  delivery  of  the  note  by  the 
defendant  to  the  plaintiff,  averred:  "That 
afterwards  the  plaintiff  sold  and  discounted 
said  note,  and  that  the  holder  thereof,  at 
its  maturi^.  presented  It  for  payment  and 
it  was  dishonored;  that  by  reason  of  the 
neglect  and  refusal  of  the  said  defendant 
to  pay  said  note  the  plaintiff  was  com-  ■ 
pelled  to  'take  up'  said  note."  Held,  That 
this  averment  was  the  ordinary  and  con- 
cise language  of  business  men,  and.  when 
liberally  construed  In  accordance  with  sec- 
tion 121  of  the  code  of  civil  procedure, 
means  that  the  plaintiff,  upon  the  dishonor 
of  the  note,  paid  the  amount  due  thereon 
to  Its  holder,  and  he  thereupon  surrendered 
the  note  to  plaintiff.  Hartzell  v.  McClwrg, 
54  Neb.  316  (74  N.  W.  626). 

476.  (1901.)  A  petition  in  an  action  on 
a  note  and  mortgage,  against  the  purchaser 
of  the  mortgaged  premises,  setting  out  the 
execution  of  the  note  and  mortgage,  and 
the  conveyance  of  the  land  to  defendant 
subject  to  the  mortgage  is  good  as  against 
a  demurrer.  lAncoln  TJnivwsity  v.  Polk, 
1  Unof.  403  (95  N.  W.  611). 

477.  (1901.)  A  petition  that  alleges 
that  the  payment  of  the  note  sued  on  was 
guaranteed  by  defendants  at  the  time  of 
the  delivery  of  the  note-  states  a  cause  of 
action  against  defendant  UcKihhin  v. 
mpley,  1  Unof.  648  (95  N.  W.  1046). 

478.  (1902.)  In  an  action  on  a  promis- 
sory note,  an  averment  by  the  holder  that 
be  caused  due  notice  of  dishonor  to  be 
served  on  the  last  Indorser  but  one,  is 
sufficient,  in  the  absence  of  a  motion  to 
make  more  spedflc,  to  admit  evidence  that 
the  notice  was  given  to  the  last  indorser 
and  by  him  transmitted  to  the  one  next 
prior.  Oakley  v.  Carr.  66  Neb.  751  (92  N. 
W.  1000;  103  Am.  St  Rep.  739;  60  L.  R. 
A.  440). 

479.  (1903.)  In  an  action  on  a  demand 
note,  tiie  &Uure  to  all^  a  demand  before 
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suit  brought,  will  not  be  held  fatal  after 
judgment.  Grant  v.  Commercial  Nat. 
Bank,  67  Neb.  219  (93  N.  W.  1S6). 

480.  (1905.)  A  petition  In  an  action 
on  a  note  setting  ont  the  note  and  alleging 
Its  Indorsement  to  plaintiff  states  a  cause 
of  actioa  thereon.  Palmer  v.  McFarlane, 
73  Neb.  178  (102  N.  W.  256). 

481.  (1906.)  A  petition  setting  out  a 
c>opy  of  a  note,  and  indoTsements  thereon, 
and  alleging  a  purchase  by  plaintiff  from 
an  indorsee  before  maturity  and  for  value, 
sufficiently  alleges  a  bona  fide  purchase  of 
such  note.  Haslach  v.  Wolf,  73  Neb.  658 
(103  N.  W.  317). 

 Designation  of  parties. 

482.  (1897.)  In  an  action  on  a  draft 
accepted  by  C-  B.  Blaeley  a  petition  against 
Charles  F.  Elaeley  as  defendant  and  alleg- 
ing that  defendant  accepted  the  draft  is 
pufflclent  for  all  purposes  to  describe  the 
defendant,  and  to  Identify  him  as  the 
party  who  accepted  the  draft.  Eiseley  v. 
Taggart,  52  Neb.  658  (72  N.  W.  1039). 

483.  (1900.)  In  actions  upon  promis- 
sory notes  or  other  written  Instruments, 
whenever  any  of  the  parties  thereto  are 
designated  by  Initials  or  some  contraction 
of  the  Christian  name,  it  Is  sufficient  to  so 
designate  such  parties.  Instead  of  stating 
the  Christian  name  In  full.  (Code,  sec. 
23.)  Richard»on  v.  Opett,  60  Neb.  180  (82 
N.  W.  377). 

 Allegation  aa  to  amount  due. 

484.  (1882.)  Under  section  129  of  the 
code,  where  a  copy  of  the  instrument  sued 
upon  Is  set  out  as  a  part  of  the  petition.  It 
must  be  alleged  that  there  is  due  thereon 
from  the  adverse  party  to  the  plaintiff  a 
specific  sum.  Oage  v,  RoberU,  12  Neb.  276 
(11  N.  W.  306). 

485.  (1882.)  In  an  action  upon  a  prom- 
issory note  it  Is  sufficient  to  allege  the  mak- 
ing and  delivering  of  the  note,  set  out  a 
copy  of  the  same,  and  allege  that  there  is 
due  thereon  from  the  maker  to  the  plain- 
tiff a  specified  sum.  Oage  v.  Roberta,  12 
Neb.  276  (11  N.  W.  306). 

486.  (1885.)  A  petition  which  conUins 
no  allegation  that  defendants  executed  the 
note  copied  therein,  nor  that  there  Is  due 
from  them  the  sum  demanded,  is  not  suffl- 
clent.  Spellman  v.  Frank,  18  Neb.  110  (24 
N.  W.  442). 

487.  (1885.)  In  an  action  upon  a  prom- 
issory note  when  a  copy  of  the  note  sued 


upon  is  set  out  as  a  part  of  the  petition, 
It  must  be  alleged  that  there  is  due  thereon 
from  the  adverse  party  to  the  plaintiff  a 
specific  sum,  unless  these  facts  may  be 
Inferred  from  others  pleaded.  Spellman  v. 
Frank,  18  Neb.  110  (24  N.  W.  442). 

488.  (1901.)  A  petition  declaring  on  a 
promissory  note  which  is  copied  therein, 
and  from  the  allegations  of  which  it  may 
be  Inferred  that  the  sum  alleged  to  be  due 
was  due  from  the  adverse  party  to  the 
plaintiff,  states  a  cause  of  action,  although 
it  is  not  alleged  In  direct  terms  that  the 
sum  claimed  Is  due  from  the  adverse  party 
to  the  plaintiff.  Dodds  v.  McVormick  Har- 
vesting Machine  Co.,  62  Neb.  7L9  (87  N.  W. 
911). 

-  -      Bill  of  particulars. 

489.  (1884.)  A  bill  of  particulars  In  a 
Justice's  court  which  sets  out  a  copy  of  :he 
notes  sued  on,  and  alleges  that  there  is 
due  thereon  from  the  defendant  to  the 
plaintiff  a  specified  sum.  Is  sufficient.  Frre- 
man  v.  Burks,  16  Neb.  328  (20  N.  W.  207). 

490.  (1885.)  Where  an  action  is  brought 
on  a  promissory  note  before  a  justice  of  the 
peace,  and  the  note  Is  copied  by  bim  into 
his  docket  and  a  summons  Issued  ibereon, 
it  Is  a  sufficient  bill  of  particulars. 
Phcpnix  Ins.  Co.  V.  Lemke,  18  Neb.  IM  (34 
N.  W.  727); 

Answer. 

491.  (1877.)  An  answer.  In  an  action 
on  a  note,  setting  up  a  former  salt  by 

another  person  and  a  recovery  therein,  but 
containing  no  allegation  that  the  ^yee  dis- 
posed of  his  Interest  in  the  note  to  the 
plaintiff  in  such  suit,  does  not  constitute  a 
defense  to  the  present  action.  Brandt  v. 
Abers.  6  Neb.  504. 

492.  (1880.)  A  general  averment  in  an 
answer  to  a  petition  on  a  promissor)'  note, 
that  the  defendant  "received  no  considers- 
tion"  therefor,  Is  controlled  and  completely 
nullified  by  a  statement  of  facts  and  cir- 
cumstances in  the  same  answer  shoving 
that  It  Is  untrue,  and  that  there  was  in 
fact  a  good  and  sufficient  consideration. 
Mccormick  v.  Barry,  10  Neb.  207  (4  N.  W. 
1014). 

*  493.  (1880.)  An  averment  in  an  aaswer 
that  the  note  was  given  for  a  certain  liind 
of  "reaper  and  mower  combined,"  but  that 
the  one  received  was  in  some  respects  differ- 
ent; and  that  the  defendant,  a  year  afier 
wards,  "notified"  the  seller  "concerning  said 
machine,",  but  omitting  to  state  of  what 
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such  notiflcation  consisted.  Is  immaterial, 
aod  cMiatltntes  no  defense.  JfcOormick  v, 
Barry.  10  Neb.  207  (4  N.  W.  1014). 

494.  (18S4.)  An  allegation  In  answer 
that  only  a  specified  sum  Is  due  on  the 
note  In  suit  is  a  mere  conclusion,  and  does 
not  of  Itself  constitute  a  defense  to  the  ac- 
tion. Eager  v.  Blake,  16  Neb.  12  (19  N. 
W.  780). 

495.  (1884.)  An  answer  alleging  that 
the  note  was  given  for  a  patented  article 
and  the  patent  right  thereto,  and  that  the 
patent  was  void  for  want  of  novelty,  but 
vliich  falls  to  allege  that  the  patented 
article  was  without  value,  does  not  state 
a  defense.  WilcA  v.  PheipB,  16  Neb.  515 
(!0  N.  W.  840). 

496.  (1887.)  In  an  action  on  a  note. 
SD  answer  alleging  that  the  payees  at  the 
lime  the  note  vas  given,  agreed  with  de- 
fendant that*  It  be  would  give  the  note  for 

ihe  amount  expressed  upon  its  face,  they 
would  forward  him  goods  to  the  amount 
of  $3,000,  to  make  good  certain  overcharges 
and  oft-«ets  claimed  by  him,  growing  out  of 
previous  transactions  in  the  purchase  of 
merduuidiae  of  them  by  him,  but  that  they 
hid  failed  so  to  do,  to  bis  damage,  etc.; 
that  plaintiff  took  the  note  without  con- 
Blderation,  after  maturity,  and  with  full 
knowledge  of  all  the  facts  connected  with 
its  execution  and  of  his  rights  as  against 
It  JteJd  to  state  a  defense.  Haggerty  v. 
Waiker,  21  Neb.  596  (33  N.  W.  244). 

497.  (18S8.)  A  party  charging  fraud 
and  misrepresentation  must  plead  the  facts, 
and  a  mere  allegation  Of  fraud  or  mlsrep- 
resentatlon  is  not  sufBclent.  Tepoel  v. 
5osii<l«r«  County  Nai,  BanJc,  24  Neb.  815  (40 
N.  W.  415). 

498.  (1889.)  In  an  action  by  the  as- 
signee against  the  assignor  of  a  note 
agiUnst  which  the  defense  of  usury  bad 
been  successfully  urg^d,  to  ncovw  the 
amosnt  paid  tberefor,  where  tbe  answer 
alle^  that  defendant  had  informed  plain- 
tiff of  each  and  every  defect  In  said  note 
and  defense  to  which  It  was  subject,  a  mo- 
tfoa,  to  require  such  answer  to  be  made 
more  specific  by  stating  the  manner  in 
which  plaintiff  gave  such  information,  is 
properly  overruled.  McDuffle  v.  Bmtley,  27 
Neb.  380  (43  N.  W.  123). 

499.  (1890.)  In  an  action  on  a  note  by 
u  assignee  thereof,  where  defendant  an- 
awers.  alleging  fraud  In  its  inception,  and 
plalatiir  without  demurring,   replies  and 


goes  to  trial,  the  court  should  not  direct  a 
verdict  for  plaintiff  on  tbe  ground  th^t  the 
answer  states  no  defense.  HaggUind  v. 
Stuart,  29  Neb.  69  (46  N.  W.  263). 

500.  (1890.)  An  answer  alleging  that 
the  note  sued  on  has  been  indorsed  by 
plaintiff  to  a  third  party  as  collateral  secur- 
ity and  that  It  still  remained  In  tbe  bands 
of  such  Indorsee,  sets  up  a  good  defense 
and  is  not  demurrable.  Johnson  v.  OhiUon, 
29  Neb.  301  (45  N.  W.  462). 

601.  (1893.)  An  allegation  In  an  an- 
swer, "And  tbe  defendants  as  a  separate 
defense  say  tfaat  tbe  note  declared  upon  has 
been  fully  satisfied  and  delivered  to  the 
defendants  for  cancellation,"  Is  a  sufficient 
allegation  of  payment.  Smith  v.  Oardner, 
36  Neb.  741  (55  N.  W.  245). 

602.  (1894.)  Plea  of  usury  must  state 
facta  showing  when,  where,  at  what  rate, 
and  with  whom  alleged  usurious  agreement 
was  made;  otherwise  no  evidence  should 
be  admitted  In  support  of  it.  Rainbolt  v. 
Strang.  39  Neb.  889  (68  N.  W.  96). 

503.  (1694.)  An  answer  to  an.  action  on 
a  note  by  an  Indorsee,  tbe  defdnae  being 

usury,  wherein  It  Is  alleged  there  was  an 
agreement  to  loan  defendant  money  with- 
out stating  how  much,  does  not  state  a  good 
defense  as  there  Is  no  appearance  of  usury 
frcm  such  pleading.  Rainbott  v.  Strang, 
39  Neb.  339  (58  N.  W.  96). 

504.  (1895.)  In  an  action  on  a  note  by 
the  payee  against  two  makers,  one  an- 
swered alleging  that  he  was  surety  thereon 
for  the  other,  that  he  was  Induced  to  sign 
said  note  by  means  of  the  representations 
of  the  plaintiff  to  tbe  effect  that  be  had 
been  requested  by  tbe  principal  to  become 
surety  for  blm,  tbe  principal,  but  that  such 
statement  was  wholly  false,  and  made  for 
the  purpose  of  fraudulently  inducing  him 
to  become  a  party  to  said  note.  Held,  To 
state  a  defense.  Oist  v.  Feita,  43  Neb.  238 
(61  N.  W.  621). 

605.  (1896.)  Answer  examined,  and 
held  to  charge  a  failure  of  consideration 
only  and  not  fraud  in  the  inception  of  the 
notes  sued  upon.  Crosby  v.  Ritchey,  47 
Neb.  924  (  66  N.  W.  1006). 

606.  (1897.)  In  a  suit  by  an  indorsee 
of  a  note  against  the  maker,  held  that  the 
answer  fails  to  state  a  defense.  First  Nat. 
Bank  of  Dubuque  v.  McKibben,  50  Neb.  513 
(70  N.  W.  88). 

607.  (1898.)  An  answer  in  an  action 
on  a  note,  given  by  a  surety  alone  as  a 
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renewal  note,  ailing  an  agreement  that    that  the  maker,  an  old,  Infirm  and  nearly 


the  plaintiff  would  hold  the  note  until  other 
signers  could  be  found  when  It  would  be 
returned  to  defendant  does  not  state  a  de- 
fense. State  Bank  of  Ceresco  v.  Belle.  66 
Neb.  710  (77  N.  W.  58). 

soft.  (1898.)  In  a  suit  on  a  note  secured 
by  collateral,  an  answer  which  simply  avers 
that  the  creditor  still  has  possesslcn  of  the 
collateral  security  pledged  to  him,  but  does 
not  allege  that  the  debt  sued  tor  has  been 
paid,  la  not  a  good  plea  of  conversion. 
Carton's  Executors  v.  Buckstaff,  57  Neb.  262 
(77  N.  W.  670). 

509.  (1899.)  An  allegation  in  the  an- 
swer, that  the  note  sued  on  is  not  owned 
by  plaintiff  but  Is  the  property  of  another 
certain  person,  alleges  a  good  defense  and 
is  not  demurrable.  Van  Houaen  v.  Broehl, 
59  Neb.  48  (80  N.  W.  260). 

510.  (1903.)  The  plea  of  duress  as  a 
defense  to  an  action  upon  a  coiitract  Is 
sufficient  If  It  shows  that,  by  reason  of 
threats  or  other  unlawful  means,  the  de- 
fendant was  deprived  of  his  free  will  and 
understanding,  and  that  the  contract  sued 
upon  was  not  his  free  and  voluntary  act 
Nelmuka  Mutual  Bond  Ats'n  v.  Klee,  70 
Neb.  383  (97  N.  W.  476). 

Demurrer. 

511.  (1876.)  Alleged  defects  In  a  peti- 
tion that  "a  copy  of  the  note  sued  on  is 
not  attached  to  or  flle^  with"  it,  and  that 
"the  names  ot  parties  are  not  properly  en- 
titled," can  only  be  reached  by  motion. 
They  are  not  grounds  tor  demurrer.  Zioah 
V.  ChritUe,  4  Neb.  262, 

Reply. 

512.  (1877.)  When  an  answer  contains 
an  allegation  that  one  of  several  defendants. 
Joint  makers  of  a  promissory  note,  was  In 
reality  only  a  surety  thereon,  to  which  alle- 
gation there  was  no  reply,  it  will  be  taken 
as  true.  Dillon  v.  Rwsell  d  Sohnea,  6  Neb. 
484. 

Issues  and  proof. 

513.  (1880.)  In  an  action  on  a  promis- 
sory note,  circular  letters  signed  by  the 

payee  of  the  note,  and  sent  to  the  maker 
after  maturity,  urging  payment.  Is  not  ad- 
missible under  a  defense  of  want  of  con- 
sideration. Knowlton  V.  Pargona,  10  Neb. 
602  (6  N.  W.  606). 

514.  (1883.)  Where  In  an  action  on  a 
note  it  appeared  that  the  note  for  fifteen 
hundred  dollars  was  obtained  by  fraud,  In 


blind  man,  supposed  he  was  signing  a  note 
for  thirty  dollars,  and  judgment  is  rendered 

for  defendant,  the  plaintiff  cannot  assign 
for  error  that  he  was  entitled  to  a  judg- 
ment for  the  thirty  dollars,  where  he  did 
not  offer  to  amend  his  petition.  Qrifflth  v. 
Short,  14  Xeb.  259  (15  N.  W.  335). 

515.  (1895. )  Where  suit  ts  brought 
upon  a  note  by  the  pledgee  thereof,  evl- 
deoce  that  plaintiff  took  other  security  and 
agreed  to  release  the  note  Is  ioadmissible 
under  an  answer  that  the  debt  for  which 
the  note  was  pledged  had  been  paid,  f  irit 
Ifat.  Bank  of  Omaha  v.  Chilton.  45  Neb. 
257  (63  N.  W.  362), 

516.  (1896.)  Evidence  contradictory  ot 
the  terms  of  a  promissory  note  cannot 
furnish  a  defense  to  such  note  when  it  is 
admitted  by  defendants  that  such  note  was 
duly  executed  hy  them,  ifiller  v.  Gunder- 
son,  48  Neb,  715  (67  N.  W.  769). 

517.  (1899.)  That  for  a  promissory 
note  in  suit  by  an  Indorsee  there  was  a 
lack  or  want  of  consideration,  the  consid- 
eration has  failed,  or  that  it  has  been  paid 
prior  to  its  transfer,  of  any  or  all  of  which 
the  Indorsee  had  notice  at  or  prior  to  the 
acquirement  of  title  to  the  paper,  or  for 
any  other  legal  reason  they  exist  as  equities 
against  the  debt  of  the  note  in  his  hands, 
are  defenses,  and  to  be  pleaded  in  the  an- 
swer for  the  party  defendant.  Knight  v. 
Finnev,  69  Neb.  274  (80  N.  W.  912). 

518.  (1901.)  Although  plaintiff  fails  to 
plead  that  he  took  the  note  sued  on  without 
notice  of  defense,  still  if  defendant  in  his 
anawer  denies  that  plaintiff  took  the  note 
without  notice,  and  evidence  Is  taken  upon 
that  question  at  the  trial  without  objection, 
it  Is  not  error  to  submit  It  to  the  iurj. 
Western  Mattress  Co.  v.  Potteft  1  Unof.  627 
(95  N.  W.  841). 

519.  (1903.)  Under  an  answer  denying 
the  genuineness  ot  the  note  sued  on,  testi- 
mony of  a  settlement  ot  the  accounts  be- 
tween the  maker  and  payee  thereof,  at  a 
date  subsequent  to  the  alleged  making  ot 
the  note.  Is  admissible  as  tending  to  prove 
the  non-existence  of  the  note  on  that  date. 
Oandy  v.  Estate  of  Bissell,  6  Unof.  184  (97 
N.  W.  632). 

620.  (1906.)  Where  a  suit  Is  brougbt 
on  a  note  and  the  defense  is  set  up  that 
the  note  Is  void  as  being  a  part  of  a  con- 
tract of  the  lease  of  Indian  lands,  in  con- 
flict with  a  federal  ' statute  regulating  sach 
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leases,  plaintiff  should  plead  the  exceptions 
to  such  statutes  if  he  desires  to  avail  him- 
self of  exceptions  contained  in  a  subsequent 
statute.  Lutz  V.  Pender  Nat.  Bank,  73  Neb. 
3U  (102  N.  W.  673). 

521.  (1907.)  The  transferee  of  a  ne- 
gotiable promissorjr  note  who  has  pur- 
chased the  same  In  the  usual  course  of 
trade  for  value  may  maintain  an  action 
at  law  against  the  maker  without  proof  of 
Indorsement.  First  Nat.  Bank  of  Madison 
V.  Sprout.  78  Neb.  187  (110  N.  W,  713). 

 Matters  admissible  under  general 

denial. 

E>22.  (1892.)  Evidence  that  a  note  has 
been  materially  altered  after  execution  Is 
admissible  on  foreclosure  of  mortgage  se- 
curing it  under  a  general  dental.  Walton 
Plow  Co.  V.  Campbell,  35  Neb.  173  (52  N. 
W.  883;  16  L.  R.  A.  468n). 

523.  (1896.)  Want  of  consideration  in 
an  action  on  a  promissory  note  is  new  mat- 
ter which  must  be  specially  pleaded,  and 
Is  not  available  as  a  defense  under  a  gen- 
eral denial.  8harple»a  v.  Giffen,  47  Neb. 
146  (  66  N.  W.  285). 

524.  (1896.)  The  defense  that  the  con- 
sideration for  the  note  was  an  illegal  sale 
of  Intoxicating  liquors  made  by  the  pi^ree 
to  the  maker  was  an  affirmative  defense, 
and  could  not  be  proved  under  a  general 
denial.  Dillon  v.  Darst,  48  Neb.  803  (67 
N.  W.  783). 

525.  (1899.)  In  an  action  by  an  In- 
dorsee of  a  note,  where  defendant  pleads 
want,  or  fidlure  of  consideration,  or  pay- 
meat,  and  notice  of  these  facts  by  the  plain- 
tiir  before  transfer;  a  general  denial  in  the 
reply  will  Join  the  issues  Knight  v.  Fin- 
neg,  59  Neb.  974  (80  N.  W.  912). 

526.  (1901.)  In  an  action  upon  a  prom- 
issory note,  or  other  contract  for  the  un- 
conditional payment  of  money,  a  general 
denial,  being  regarded  as  the  code  equlva- 
lept  of  the  common-law  plea  of  non-assump- 
sit, does  not  put  the  allegation  of  non-pay- 
ment in  issue.  Barker  v.  Wheeler,  62  Neb. 
150  (87  N.  W.  20). 

527.  (1902.)  An  allegation  in  the  peti- 
tion that  the  note  sued  on  bears  date  in 
Oklahoma,  and  that  twelve  per  cont.  por 
annum  is  a  lawful  rate  of  Interest  by  stat- 
ntes  of  Oklahoma,  is  sufficient,  on  a  gen- 
eral denial,  to  admit  evidence  of  the  Okla- 
homa statute.  Hewit  v.  Bank  of  Indian 
Territory,  64  Neb.  468  (90  N.  W.  £60). 


528.  (1904.)  A  fraudulent  alteraUon  of 
the  note  sued  upon  may  be  shown  under 
the  general   issue,  and,  when  the  whole 

evidence  fairly  raises  the  question,  testi- 
mony tending  to  show  that  no  t>ucb  Id- 
debtedness  as  the  one  sued  upon  ever 
existed  Is  competent  upon  the  Issue  of 
alteration.  Oandy  v.  Estate  of  Bissell,  72 
Neb.  356  (100  N.  W.  803). 

"   I.  ■  Variance. 

529.  (1902.)  Where  it  Is  alleged  In  the 
petition  that  the  plaintiff  is  the  owner  and 
holder  of  the  notes  sued  on.  and  it  develops 
in  the  testimony  that  the  notes  were  In- 
dorsed and  delivered  to  the  plaintiff  as 
collateral  security  for  an  indebtedness, 
such  allegation  and  proof  do  not  constitute 
a  variance.  Holway  v.  American  Exchange 
Nat.  Bank,  64  Neb.  67  (89  N.  W.  382). 

530.  (1903.)  One  cannot  recover  as  for 
money  loaned,  on  a  petition  which  charges 
the  defendants  with  no  other  liability  than 
that  of  indorsers  of  a  promissory  note. 
Harnett  v.  Holdrege,  5  Unof.  114  (97  N.  W. 
443). 

Process. 

531.  (1882.)  In  a  Joint  action  against 
the  maker  and  Indorser  upon  a  promissory 
note,  the  claim  in  the  summons  "for  $76, 
with  ten  per  cent,  interest  from  February 
19,  1880,  and  ten  per  cent,  of  amount  as 
attorney  fee  upon  a  certain  promissory 
note,"  is  sufficient  to  apprise  the  indorser 
"of  the  nature  of  the  claim  against  him." 
licKay  V.  Hinman,  13  Neb.  33  (13  N.  W. 
15). 

532.  (1883.)  Where,  in  an  action  against 
the  maker  and  several  indorsers  of  a  note. 
Jurisdiction  la  acquired  over  one  of  the  de- 
fendants, the  court  may  issue  its  summons 
to  any  other  county  in  this  state,  for  serv- 
ice upon  any  of  the  parties  found  there, 
and  acquire  Jurisdiction  over  him.  Pearson 
V.  Kansas  Mfg.  Co.,  14  Neb.  211  (15  N.  W. 
346).  [Overruled.  67  Neb.  634;  72  Neb. 
162.] 

533.  ( 1885. )  Where  a  surety  on  a 
promissory  note  has  been  discharged  from 
liability  by  the  creditor  extending  the  time 
of  payment  to  the  principal,  he  is  a  de- 
fendant having  such  a  substantial  Interest 
in  the  action  as  will  permit  a  service  and 
Jurisdiction  on  a  defendant  residing  in 
another  county,  by  service  on  Such  surety, 
Dunn  V.  Sainet,  17  Neb.  660  (28  N.  W.  601). 
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Fraaxunptions. 

534.  (1S76.)  In  the  absence  of  evi- 
dence showing  the  purpose  and  object  of 

the  assignment  to  the  bank.  It  cannot  be 
presumed  that  it  was  for  a  debt  created  in 
presenti,  in  violation  of  the  National  Bank- 
ing Act   Richards  v.  Kountze,  4  Neb.  200. 

535.  (1894.)  Where  two  makers  of  a 
promissory  note  are  shown  to  be  sureties 
for  a  third  party,  they  will  he  presumed  to 
be  co-sureties  until  the  contrary  is  shown. 
Eialey  v.  Horr,  42  Neb.  3  (60  N.  W.  365). 

636.  (1896.)  Where  a  mortgage  of  land 
in  Nebraska  Is  there  executed  and  de- 
livered to  secure  a  note  appearing  from  its 
face  to  have  been  twelve  days  previously 
executed  in  Iowa  to  a  loan  broker  of  that 
state,  the  presumption  la,  in  the  absence  of 
explanatory  evidence,  that  payment  of  the 
proceeds  of  the  loan  and  delivery  of  the 
note  and  mortgage  were  contemporaneous 
acts,  and  that  the  note  is  not  an  Iowa  con- 
tract. Stark  V.  Olaen,  44  Neb.  646  (63  N. 
W.  37). 

537.  (1898.)  When  one  not  a  payee 
signs  his  .name  In  blank  upon  Uie  back  of 
a   promissory   note  before   the  delivery 

thereof,  the  law  presumes  he  signs  as 
maker.  Drexel  v.  Pusey,  57  Neb.  30  (77  N. 
W.  351). 

538.  (1903.)  A  promissory  note  In  the 
hands  of  the  payee  Is,  even  after  maturity, 

evidence  of  the  existence  of  a  debt.  Qolf 
V.  Byera  Bros.  <£  Co.,  70  Neb.  1  (96  N.  W. 
1037). 

539.  (1906.)  Where  there  Is  no  evl- 
('ence  as  to  the  date  of  an  indoraement  on  a 
negotiable  promissory  note  of  the  name  of 
the  payee  or  an  Indorsee,  the  presumption 
of  law  is  that  it  was  made  before  maturity 
and  that  the  holder  thereof  is  a  bona  flde 
holder  for  value.  Hcalach  v.  Wolf,  73  Neb. 
C58  (103  N.  W.  317). 

Burden  of  proof. 

540.  (1888.)  In  an  action  on  a  note 
executed  and  delivered  to  plaintiff  by  its 
corporate  name,  it  is  unnecessary  to  prove 
plaintiff's  corporate  existence.  SoUand  v. 
Co'mirtrcial  Bank,  22  Neb.  571  (36  N.  W, 
113). 

541.  (1892.)  In  an  action  by  a  payee 
against  the  acceptor  of  a  conditional  order 
for  the  payment  of  money,  the  plaintiff 
mvst  aver  uid  prove  that  the  ccndltlons 
stipulated  in  the  order  have  been  fulfilled 
in  order  to  entitle  him  to  recover.  Stabler 
V.  Ound,  36  Neb.  648  (63  N.  W.  670). 


642.  (1903.)  The  burden  of  proof  la 
upon  the  holder  of  a  promissory  note  signed 
by  a  married  woman  to  show  that  die  in- 
tended to  bind  her  separate  estate  for  the 
satisfaction  of  the  obligation.  Formera 
Bank  V.  Boyd,  67  Neb.  497  (93  N.  W.  67fi). 

 Execution  and  delivery  of  note. 

543.  (1885.)  In  an  action  upon  a  prom- 
issory note,  an  answer  consisting  of  a  gen- 
eral denial  is  a  denial  of  the  execution  of 
the  note,  and  the  burden  of  proof  is  upon 
the  plaintiff  to  establish  its  execution  and 
delivery  before  it  is  admiasible  in  evi- 
dence. DoTMvan  V.  Fowler,  17  Neb.  247  (22 
N.  W.  424). 

544.  (1890.)  In  an  action  on  a  promis- 
sory note,  where  the  answer  is  a  general 
denial,  the  burden  of  proof  Is  upon  the 
plaintiff  to  show  that  the  defendant  exe- 
cuted the  note.  This  burdm  does  not  shUt 
to  the  defendant  after  the  note  Is  Intro- 
duced In  evidence,  but  remains  with  the 
plaintiff  through  the  entire  trial.  Firtt 
Nat.  Bank  of  Madison  v.  Carson,  30  Neb. 
104  {46  N.  W.  276). 

645.  (1892.)  In  an  action  npon  a  prom- 
issory note,  where  the  answer  is  a  general 
denial,  the  burden  of  proof  Is  upon  the 
plaintiff  to  establish  the  genuineness  of  the 
instrument,  and  this  burden  remains  with 
him  throughout  the  case.  Monitor  Plow 
Works  V.  Bom,  33  Neb.  747  (  51  N.  W.  129). 

 Ownership  of  note, 

546.  (1892.)  Where  the  plaintiff  claims 
as  an  indorsee  of  a  negotiable  promissory 
note,  and  the  Indorsement  la  denied  in  the 
answer,  he  must  prove  the  words  or  form 
of  the  Indorsement.  It  is  fcn>  the  court  to 
determine  its  legal  effect  Colbp  v.  Parker, 
U  Neb.  510  (52  N.  W.  693). 

647.  (1894.)  In  a  suit  against  the  maker 
of  a  promissory  note  by  an  allied  in- 
dorsee  thereof,  as  such,  the  defendant's  an- 
swer denied  plaintiffs  ownership.  Held,  To 
entitle  plaintiff  to  recover,  he  must  estab- 
lish, by  competent  evidence,  that  the  in- 
dorsement  on  the  note  was  that  of  the 
payee.  Schroeder  v.  Nielson,  39  Neb.  335 
(67  N.  W.  993). 

548.  (1894.)  Where  maker  of  a  note.  In 
action  by  Indorsee,  denies  latter's  owners 
ship.  Indorsee  must  prove  that  note  was 
indorsed  by  payee.  Bainbolt  v.  Stranif,  39 
Neb.  339  (68  N.  W.  96). 

549.  (1901.)  Where,  In  an  answer,  exe- 
cution and  delivery  of  a  note  and  mort- 
gage pleaded  in  the  petlUon  are  admitted. 
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Ute  barden  1b  on  the  defendant  to  prove 
some  fact  showing  want  of  ownership. 
Bank  of  Stockham  v.  Alter,  61  Neb.  359  (8S 
N.  W.  300). 

550.  (1902.)  Where,  In  an  action  by  the 
alleged  indorsee  of  a  promlSBory  note,  the 
defendant  denies  the  plaintiffs  ownership, 
the  burden  of  proof  is  upon  plaintiff  to 
show  by  competent  evidence  that  the  in- 
dorsement on  the  note  is  that  of  the  payee. 
Payne  v.  Liebee,  3  Unof.  448  (91  N,  W.  581). 

 Want  or  failure  of  consideration. 

551.  (1879.)  A  negotiable  promissory 
note  is  prima  facte  evidence  of  a  sufficient 
consideration,  but  when  between  the  parties 
to  the  instrument  evidence  is  Introduced  to 
rebut  this  presumption,  the  plaintiff  must 
satisfy  the  Jury  by  a  preponderance  of 
evidence  that  there  was  a  consideration. 
Beereh  v.  Miller,  9  Neb.  26  (1  N.  W.  975). 

552.  (1899.)  In  an  action  on  a  note,  by 
an  endorsee  the  burden  of  proving  want 
of  failure  of  consideration,  or  payment,  and 
notice  of  such  facta  by, the  indorsee.  Is  on 
defendant.  Knight  v.  Finney,  69  Neb.  274 
(80  N.  W.  912). 

Validity  of  consideration. 

553.  (1889.)  Where  doubt  Is  cast  upon 
the  validity  of  the  contract  by  the  teati- 
tDony,  It  la  the  duty  of  the  port?  claiming 
any  ri^ts  under  It  to  make  it  satisfactorily 
and  afflnnatively  appear  that  the  contract 
was  made  with  the  intention  to  deliver  the 
grain.  Sprague  v.  Warren.  26  Neb.  326  (41 
N.  W.  1113;  3  L.  R.  A.  679n. 

—  —  dood  faith  of  purchase. 

554.  (1886.)  Where  usury  in  the  orig- 
inal transaction  for  which  negotiable  prom- 
issory notes  were  given  Is  proved,  a  party 
lAo  claims  to  have  purchased  the  notes 
before  maturity  must  assume  the  burden  of 
proof  to  show  that  he  is  a  bona  fide  pur- 
chaser for  value  before  maturity  and  with- 
out notice.  Darst  v.  Backus,  18  Neb.  231 
(24  N.  W.  681;  (1888)  Knox  v.  WiUiam$, 
!4  Neb.  680  (39  N.  W.  786;  8  Am.  St.  Rep. 
220):  (1892)  Oolbv  V.  Parker,  34  Neb.  510 
(52  N.  W.  693) ;  (1892)  Suiter  v.  Park  Nat. 
Bank  of  Chicago,  35  Neb.  372  (53  N.  W. 
205);  (1894)  McDonald  v.  Aiifdengarten,  41 
Neb.  40  (59  N.  W.  762);  (1903)  Bovier  v. 
McCarthy,  4  tJnof.  490  (94  N.  W.  965). 

555.  (1889.)  Where  usury  in  the  orig- 
inal transaction  is  shown,  and  where  the 
note  has  been  renewed  a  number  of  times, 
and  Qsarious  interest  added  to  each  re- 


newal, and  the  note  then  transferred  to  one 
who  claims  to  he  a  bona  fide  purchaser 

without  notice,  the  burden  of  proof  Is  on 
such  party  to  show  that  he  is  such  pur- 
chaser. LincoJn  Nat.  Bank  v.  Davis,  25 
Neb.  376  (41  N.  W.  281), 

556.  (1889.)  When  a  note  has  been 
the  subject  of  litigation  In  a  previous  suit 
at  law,  and  shows  it  has  been  trimmed  and 
torn  in  such  a  way  as  to  excite  suspicion 
that  something  has  been  torn  off,  the 
burden  Is  on  the  holder  to  show  that  he  Is 
a  bona  fide  purchaser  for  value,  or  aubmit 
to  equitable  defenses.  Richardaon  v.  Stone. 
28  Neb.  137  (44  N.  W.  105). 

557.  (1890.)  Where  a  note  Is  shown  to 
have  originated  in  fraud,  a  presumption 
arises  that  a  gubsenuent  holder  gave  no 
value  for  it;  and  such  presumption  will 

prevail  In  an  action  by  such  holder  against 
the  maker  unless  rebutted  by  evidence  of 
value  and  good  faith  in  the  transfer. 
Baggland  v.  Stuart.  29  Neb.  69  (45  N.  W. 
263). 

558.  (1890.)  In  an  action  to  recover  on 
a  promissory  note  by  an  Indorsee,  it  being 
shown  In  evidence  that  the  note  was  given 
to  the  payee  in  consideration  of  his  taking 
the  maker  into  partnership  as  an  attorney 
at  law  and  real  estate  broker,  the  note  and 
mortgage  to  be  held  until  the  proceeds  of 
the  business  paid  for  it,  the  indorsee  must 
prove  that  he  bought  and  paid  for  the  note 
before  he  received  notice  of  the  defenses 
under  such  agreement.  Norman  v.  Waite, 
30  Neb.  302  (46  N.  W.  639). 

569.  (1891.)  In  an  action  by  the  as- 
signee of  a  note,  where  the  defense  is 
usury,  and  a  stipulation  introduced  that 
a  certain  person  if  present  would  so  testify, 
and  that  such  statement  might  be  used  In 
evidence,  if  no  contradictory  evidence  is 
offered,  the  burden  Is  upon  plaintiff  to 
prove  the  bona  fides  of  his  purchase;  Rich- 
ardson V.  Stone,  32  Neb.  617  (49  N.  W. 
763). 

560.  (1893.)  Where  undisputed  proof 
showed  a  want  of  consideration  for  a  prom- 
issory note,  and  the  proof  failed  to  clearly 
establish  the  fact  that  the  plaintiff  was  a 

bona  fide  purchaser  for  value  before  matu- 
rity, a  verdict  and  judgment  in  favor  of  the 
defendant  will  not  be  set  aside.  Hooper  v. 
Grewell,  36  Neb.  595  (54  N.  W.  967). 

561.  (1894.)  Where,  to  an  action  upon 
a  promissory  note  by  an  Indorsee  thereof, 
the  defense  Interposed  is  fraud  or  Illegality 
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In  the  inception  of  the  contract,  the  burden 
is  upon  the  plaintiff  to  prove  that  he  is  a 
bona  /Ide  holder  for  value,  but  where  the 
only  defense  is  the  failure  of  consideration, 
or  the  like,  the  burden  is  upon  the  defend- 
ant to  overcome  the  presumption  that  the 
note  was  transferred  before  due  for  value 
in  the  usual  course  of  business.  Violet  v. 
Rose,  39  Neb.  660  (58  N.  W.  216);  (1^97) 
Nat.  Bank  of  Battle  Creek  v.  Miller,  61  Neb. 
156  (70  N.  W.  933);  (1901)  Chapman  v. 
Snyder,  1  Unof.  230  (95  N.  W.  346). 

562.  (1895.)  Where  the  only  defense  to 
an  action  by  an  Indorsee  is  failure  of  con- 
sideration, the  burden  is  on  defendant  to 
overcome  the  presumption  that  the  note 
was  transferred  for  value  before  maturity. 
Kelman  v.  Calhoun,  43  Neb.  157  (61  N.  W. 
615);  (1896)  Crosby  v.  Ritchey,  47  Neb. 
924  (66  N.  W.  1005):  (1898)  Crosby  v. 
Ritchey,  66  Neb.  336  (76  N.  W.  895);  (1901) 
Chapman  v.  Bnyder,  1  TJnof.  230  (95  N.  W. 
346). 

563.  (1896.)  Where,  in  an  action  on  a 
promissory  note  by  an  indorsee  thereof,  the 
defense  interposed  Is  fraud  in  the  inception 
of  the  note,  the  burden  Is  upon  the  plaintiff 
to  prove  that  he  1b  a  bona  fide  holder  for 
value.  Kelman  v.  Calhoun.  43  Neb.  157  (61 
N.  W.  615);  (1895)  Fawcett  v.  Powell.  43 
Neb.  437  (61  N.  W.  586);  (1897)  Kat.  Bank 
of  Battle  Creek  v.  Miller,  51  Neb.  156  (70 
N.  W.  933);  (1900)  Thompson  v.  West.  59 
Neb.  677  (82  N.  W.  13;  49  L.  R.  A.  337); 
j[1901)  Chapman  v.  Snyder,  1  Unof.  230  (96 
N.  W.  346) ;  (1906)  Lahrman  v,  Bauman, 
76  Neb.  846  (107  N.  W.  1008). 

564.  (1897.)  In  an  action  by  an  indorsee 
of  a  negotiable  promissory  note  against  the 
maker,  Its  mere  production  by  the -plaintiff, 

duly  Indorsed,  raises  a  presumption  of  law 
that  it  was  transferred  before  maturity  and 
for  value,  and  the  burden  is  on  the  de- 
fendant to  show  that  plaintiff  Is  not  an  in- 
nocent holder.  First  Nat.  Bank  of  Dultuque 
V.  McKibben,  50  Neb  518  (70  N.  W.  38). 

—   ■  ■  Pasrment. 

665.  (1880.)  Where  an  answer  to  an 
action  on  a  note  sets  np  that  the  same  was 
to  be  set  off  ^Inst  the  purchase  price 
of  a  certain  land  bought  from  the  maker, 
and  the  reply  admits  such  purchase  but 
pleads  payment,  the  burden  of  proving  such 
payment  Is  on  the  plaintiff.  Kelsey  v.  Mc- 
Laughlin, 10  Neb.  6  (4  N.  W.  361). 

566.  (1887.)  Where  an  action  was 
brought  upon  a  promissory  note  for  the 


sum  of  1250,  and  it  appeared  that  originally 
the  loan  had  been  made  for  $500,  that  a 
number  of  renewals  had  been  had,  and  it 
was  claimed  by  the  payee  that  the  note 
sued  on  was  for  the  balance  of  the  original 
loan;  a  letter  written  by  the  payee  to  the 
maker,  as  follows:  "Your  letter  received, 
and  we  credit  $300  on  note,"  imposed  on 
the  payee  the  burden  of  showing  that  the 
note  referred  to  In  such  letter  wa&  not  that 
held  by  the  payee  against  the  defendant. 
Butts  V.  Capital  Nat.  Bank,  21  Neb.  5S6  (33 
N.  W.  250). 

667.  (1897.)  Where  a  note  was  made 
tor  the  amount  of  ui  unpaid  sub6cr>ptioD  to 
the  captlal  stock  of  a  corporation,  the  pay- 
ment ot  such  note,  to  be  available,  must  be 
pleaded  and  proved  by  the  party  relying  on 
such  payment,  as  a  discharge  of  his  liabil- 
ity, and  a  finding  of  the  trial  court  ad- 
verse to  sucb  alleged  discharge  will  not  be 
disturbed  on  api>eal  when  all  the  evidence 
on  that  issue  is  not  preserved  by  bill  of 
exceptions.  Wyman  v.  Williams,  62 
833  (73  N.  W.  285). 

568.  ( 1901. )  A  defendant  setting  up 
IMyment  of  a  note  sued  on  is  encumbered 
with  the  burden  of  proving  the  same. 
Mains  V.  Mains,  1  Unof.  679  (95  N.  W.  776). 

——Authority  to  receive  payment. 

669.  (1891.)  Where  the  maker  of  a  note 
pays  the  amount  thereof  to  one  not  I'n  poa- 
session  of  It  the  burden  Is  upon  him  to 
show  authority  of  such  party  to  receive  pay- 
ment, tiotith  Branch  Lumber  Co.  v.  Litfle- 
john.  31  Neb.  606  (48  N.  W.  476);  (1896) 
Richards  v.  Waller,  49  Neb.  639  (68  N.  W. 
1053);  (1898)  Chandler  v.  Pyott,  53  Neb. 
786  (74  N.  W.  263);  (1898)  Campbell  r. 
O'Connor.  55  Neb.  638  (76  N.  W.  167); 
(1901)  Gilbert  v.  Oarber.  62  Neb.  464  (87  N. 
W.  179);  (1901)  Thompson  v.  BueMer,  1 
Unof.  690  (96  N.  W.  864). 

570.  (1902.)  If  the  maker  elects  to  pay 
a  negotiable  promissory  note  to  one  who 
cannot  and  does  not  produce  the  note,  by 
so  doing  he  assumes  the  burden  of  shoving 
that  the  party  to  whom  he  paid  it  was  the 
owner  of  the  note,  or  wu  authorized  by 
the  owner  to  receive  the  money  for  htm. 
OQddington  Savings  Bank  v.  Anderson.  64 
Neb.  205  (89  N.  W.  787);  (1902)  Oornett  c. 
Meyers,  65  Neb.  280  (91  N.  W.  400).  [see 
Oornett  v.  Meyers,  65  Neb.  287]:  (1902) 
OonBterdUie  v.  Moore,  65  Neb.  291  (91  N.  W. 
399;  101  Am.  St.  Rep.  620),  [see  Conster- 
dine  V.  ifoorff,  63  Neb.  296]. 
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B7L  (1902.)  One  who  makes  payment 
of  a  promiBsory  note  to  a  person,  not  the 
owner  of  the  note,  and  not  in  possession  of 
It,  at  a  place  other  than  the  place  of  pay- 
ment designated  therein,  assumes  the  bur* 
dea  of  proving  that  the  party  to  whom  pay- 
ment was  made  was  empowered  to  collect 
the  money.  Lay  v.  Honey,  2  UnoC.  749  (89 
N.  W.  998). 

Admissibility  of  evidence. 

572.  (1874.)  Where  the  maker  of  a  ne- 
gotiable promissory  note  Is  sued  by  an  en- 
dorsee, and  pleads  that  the  note  was  given 
upon  an  illegal  contract  prohibited  by  stat- 
nte,  and  also  pleads  that  the  note  was  not 
transferred  to  the  endorsee  before  it  be- 
came due,  all  the  evidence  in  respect  to  the 
contract  between  the  original  parties,  and 
the  endorsement  and  delivery  of  the  note 
to  the  endorsee,  should  be  submitted  to  the 
jury  for  their  determination.  Kittle  v,  De 
Lamater,  3  Neb.  325. 

&73.  (1876.)  Where  the  defense  to  an 
action  on  a  promissory  note  was  that  the 
note  had  been  given  to  cover  an  overdraft 
by  a  depositor  In  a  bank,  testimony  of  one 
of  the  makers,  as  to  his  understanding  of 
the  purpose  and  object  of  giving  rhe  note, 
ie  Inadmissible.  Locey  v.  Central  Kat. 
Bonk.  4  Neb.  179. 

574.  (1875.)  Demand  fOr  sewurlty  for 
an  overdraft  by  a  depositor  Jn  a  bank, 
made  long  after  a  note  had  been  given  and 
where  there  was  an  overdraft  still  due, 
does  not  constitute  a  part  of  the  rea  geatcB. 
Lacey  v.  Central  Kat.  Bank,  4  Neb.  179. 

675.  (1876.)  In  determining  whether 
the  signature  to  a  note  was  obtained  by 
fraud  it  is  proper  for  the  Jury  to  take  into 
consideration  all  the  facts  and  circum- 
stances attending  the  transaction,  in  whlcb 
the  signature  was  obtained.  First  Nat. 
Bank  of  Omaha  v.  Lierman,  6  Neb.  247. 

676.  (1883.)  There  being  evidence  that 
a  note  sued  on  was  transferred  after  matu- 
rity, evidence  of  payment  is  admissible,  as 
against  the  transferee.  Lamb  v.  Hotchkias. 
14  Neb.  102  (16  N.  W.  324). 

577.  (1886.)  Whether  or  not  an  in- 
dorsement on  a  note  was  made  recently,  is 
not  a  subject  for  expert  testimony  and  de- 
positions of  such  not  admissible.  Cheney 
v.  Duniap,  20  Neb.  266  (29  N.  W.  925;  57 
Am.  Rep.  828). 

578.  (1887.)  When  a  note  sued  on  Is 
claimed  to  have  been  procured  by  the  fraud 
and  connivance  of  platntltt  and  one  de- 


fendant, evidence  that  after  the  case  was 
dismissed  for  foilure  of  plaintiff  to  furnish 

security  for  costs,  such  defendant  aided 
him  in  procuring  such  security,  is  admis- 
sible. Brovm  V.  Herr,  21  Neb.  118  (31  N. 
W.  246). 

579.  (1889.)  In  an  action  on  a  note 
claimed  to  have  been  given  without  con- 
sideration and  transferred  to  one  who  was 
not  a  bona  fide  purchaser  for  value  before 
maturity,  cross  examination  of  witness,  set 
out  in  opinion,  fteld,  proper,  as  tending  to 
show  true  nature  of  transaction  by  which 
plaintiff  acquired  title  to  note  sued  on. 
Fifth  Nat.  Batik  v.  Bdholm,  25  Neb.  741  (41 
N.  W.  776). 

680.  (1889.)  Where  a  member  of  the 
firm,  suing  on  a  usurious  note  as  a  bona 
fide  purchaser,  was  called  as  a  witness  by 
defendant,  and  it  was  shown  by  him  that 
to  his  knowledge  usurious  interest  was 
generally  charged  by  the  payee's  bank  (a 
member  of  the  firm  controlling  which  was 
a  brother  of  witness)  such  testimony, 
though  not  conclusive  against  plaintiffs,  is 
competent  as  a -circumstance  to  be  consid- 
ered with  other  facts  tending  to  establish 
notice  of  defense.  Blackwell  v.  Wright,  27 
Neb.  269  (43  N.  W.  116;  20  Am.  St  Rep. 
662). 

581.  (1889.)  In  an  action  on  a  usurious 
note  by  one  claiming  to  be  a  bona  fide  pur- 
chaser thereof,  evidence  that  Immediately 
after  the  alleged  purchase,  and  before  he 
had  had  an  opportunity  to  see  defendant 
plaintiff  offered  the  note  at  a  heavy  dis- 
count. Is  admissible  as  a  circumstance  tend- 
ing to  show  knowledge  of  the  existing  de- 
fense. Biackwell  V.  Wright,  27  Neb.  269 
(43  N.  W.  116;  20  Am.  St.  Rep.  662). 

582.  (1890.)  In  an  action  on  a  note 
given  as  the  purchase  price  of  a  hotel,  the 
defense  being  fraudulent  representations  as 
to  the  value  of  the  hotel  business,  a  monthly 
statement  of  receipts  and  disbursements, 
of  the  business,  furnished  by  plaintiff  to  de- 
fendant during  the  negotiations,  is  admis- 
sible. Saliabury  v.  Iddinga.  29  Neb.  736  (46 
N.  W.  276). 

583.  (1890.)  In  an  action  on  a  note 
given  as  the  purchase  price  of  a  hotel  and 
fixtures  defended  on  the  ground  of  fraudu- 
lent representations  as  to  value,  the  answer 
alleging  that  defendant  relied  on  the  In- 
ventory furnished  by  plaintiff,  testimony  of 
defendant  as  to  the  particulars  in  which 
the   Inventory  was  folse,   la  admissible. 
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Sahsburp  v.  Iddinga,  29  Neb.  736  (46  N.  W. 
267). 

584.  (1892.)  In  an  action  upon  a  note 
claimed  by  the  defendant  to  be  forged.  It 
Is  not  competent  for  him  to  Introduce  evi- 
dence tending  to  prove  that  the  payee  had, 
at  other  times  and  unconnected  with  the 
note  in  suit,  negotiated  paper  alleged  to  be 
forged.  Monitor  Plow  Works  v.  Born,  33 
Neb.  747  (51  N.  W.  129). 

585.  (1892.)  A  stranger  took  the  drafts 
with  alleged  forged  acceptance,  and  In- 
dorsed the  same  and  delivered  them  in  the 
night  season  to  one  Wheeler,  and  there- 
upon left  the  county.  Wheeler  soon  after, 
9  A,  M.  next  morning,  took  the  drafts  to  a 
bank  and  had  them  discounted  for  four- 
fifths  of  their  face  value.  The  alleged  ac- 
ceptor lived  less  than  three  miles  from  the 
hank  and  apparently  was  solvent,  yet  no 
inquiry  was  made  of  him,  nor  any  one  hav- 
ing knowledge  of  the  matter  in  regard  to 
the  drafts.  Beld,  That  these  facts  were  * 
proper  to  be  submitted  to  the  Jury  in  de- 
termining the  question  of  good  faith  of  the 
purchaser.  State  Bank  of  Wilcox  v.  WiVeie, 
35  Neb.  579  (53  N.  W.  603). 

686.  (1893.)  In  a  suit  by  an  Indorsee 
against  the  indorser  of  an  ordinary  check, 
where  the  defense  is  that  the  check  was  not 
presented  (or  payment  within  a  i«asonable 
time,  inquiry  as  to  whether  the  Indorser 
was  damaged  by  reason  of  the  failure  to 
present  the  check  for  payment  Is  immate- 
rial. Firat  Nat.  Bank  of  Wymore  v.  Miller, 
37  Neb;  500  (66  N.  W.  1064;  40  Am-.  St,  Rep. 
499). 

687.  (1894.)  Where,  in  an  action  on  a 
note,  a  defendant  pleads  both  fraad  and 
failure  of  consideration,  it  Is  not  error  (or 

the  trial  court  to  permit  the  introduction  of 
evidence  as  to  the  transactions  between  the 
original  parties  before  the  defendant  has 
by  evidence  attacked  plaintiff's  bona  fidea, 
especially  la  view  of  the  rule  that  the  order 
In  whicb  proof  shall  be  Introduced  rests 
within  the  discretion  of  the  trial  court. 
Violet  V.  Rose,  39  Neb.  660  (58  N.  W.  216). 

588.  (1894.)  In  an  action  by  the  In- 
dorsee of  a  note,  where  the  defendant  pleads 
fraud  and  failure  of  consideration,  it  Is 
not  error  to  permit  defendant  to  testify  as 

to  transactions  between  the  original  parties, 
before  showing  that  plaintiff  was  not  a 
bona  fide  purchaser.  Violet  v.  Roae,  39  Neb. 
660  (58  N.  W.  216). 

689.    (1894.)   When  the  defense  to  a 


note  is  usury,  evidence  that  the  indorsee 
knew  at  the  time  of  the  purchase  that  the 
payee  usually  loaned  money  at  an  usurlouB 
rate  of  interest,  while  Insufficient  of  Itself 

to  charge  the  purchaser  with  notice  of  the 
defense,  is  competent  to  go  to  the  Jury  as  a 
circumstance  to  be  considered.  In  connection 
with  other  proven  ot  admitted  facts,  as 
tending  to  establish  that  plaintiff  took  the 
paper  with  notice  of  Its  infirmities,  ifc- 
Donald  V.  Aufdengarten,  41  Neb.  40  (59  N. 
W.  7G2). 

690.  (1894.)  In  aa  action  on  a  note  by 
an  endorsee,  alleged  by  the  maker  to  have 
been  given  (or  certain  corporation  stock 
fftlsely  represented  by  the  payee,  the  maker 
not  alleging  In  her  answer  an  i«reement 
that  the  note  was  not  to  be  delivered  until 
the  dividends  of  the  stock  should  yield  a 
certain  return,  evidence  that  such  note  was 
not  intended  to  be  delivered  until  such  coo- 
dltlons  were  fulfilled  is  irrelevant  and  prop- 
erly excluded.  Stedman  v.  Rochester  Loan 
&  Bank  Co.,  42  Neb  641  (60  N.  W.  890). 

591.  (1896.)  Where  a  note  executed  by 
a  devisor  was  canceled  after  his  death  and 
a  new  one  given  by  the  devisees,  a  will 
showing  that  the  devise  was  subject  to  the 
payment  of  debts  and  that  the  property 
was  bequeathed  to  them,  may,  in  an  action 
on  the  note,  be  admitted  in  evidence  under 
an  issue  as  to  consideration.  McCormal  v. 
Redden,  46  Neb.  776  (fS  N.  W.  881). 

592.  (1S96.)  In  a  suit  upon  a  promis- 
sory note  given  as  part  payment  for  cor 
poration  stock,  the  defense  being  that  the 
defendants  were  Induced  to  make  such  pur- 
chase by  certain  false  representations  of 
the  plaintiff,  testimony  showing  that  prior 
to  such  sale  be  made  to  other  persons  simi- 
lar misstatements  in  the  sale  to  them  of  a 
portion  of  the  same  series  of  stock  is  Irrele- 
vant and  Immateriat.  Johnson  v.  Chtlick. 
46  Neb.  817  (66  N.  W.  883;  50  Am.  St  Rep. 
629). 

693.  (1896.)  Where.  In  an  action  on  a 
bill  or  note,  the  defendant  is  examined 

with  respect  to  the  genuineness  of  the  sig- 
nature alone,  he  should  not,  on  cross-exam- 
ination, be  required  to  state  bis  opinion 
touching  collateral  or  incidental  matters 
based  upon  a  comparison  of  the  disputed 
signature  with  others.  Norfolk  Nat.  Bank  v. 
Job,  48  Neb.  774  (  67  N.  W.  781). 

694.  (1897.)  In  an  action  on  a  promis- 
sory note,  or  other  written  agreement,  a 
contemporaneous  coli tract  in  writing,  era- 
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nected  therewith  by  direct  reference  or  by 
necessary  impUcatiqn,  Is  admissible  as  part 
of  the  transactions  inToIved.  Seieroe  v. 
Fir$t  yat.  Bank  of  Kearney,  SO  Neb.  612  (70 
N.  W.  220). 

595.  (1897.)  In  a  suit  by  an  Indorsee 
of  a  note,  admission  in  evidence,  over  plain- 
tiff's objection,  of  a  published  reward  for 
payee's  arrest  1b  prejudicial  error.  Sanford 
V.  Craig,  52  Neb.  483  (72  N.  W.  864). 

5d6.  (1899.)  In  a  suit  by  the  purchaser 
of  a  note  from  the  llrst  indorsee,  such  in- 
dorsee may  testify  upon  rebuttal  as  to  the 
bona  fides  of  the  purchase  and  ownership 
of  the  paper.  Knight  v.  Finney,  59  Neb. 
274  {80  N.  W.  912). 

597.  (1899.)  In  the  trial  of  an  action 
on  a  promissory  note,  the  execution  of 
which  Is  denied,  evidence  of  facts  and  cir- 
cumstances surrounding  the  parties  and  at- 
tending the  giving  of  the  note  Is  relevant. 
Oerman-American  Bank  of  Milwaukee  v. 
Stickle,  59  Neb.  321  (80  N.  W.  910). 

598.  (1901.)  In  a  suit  upon  a  promis- 
sory note,  the  plaintiff  claiming  to  be  an 
Innocent  purchaser  thereof,  the  tact  that 
the  payee's  name  appears  on  the  back  of 
the  note  will  not  render  the  note  and  In- 
dorsement competent  evidence  without  proof 
that  It  is  the  signature  of  the  payee.  West- 
em  Mattress  Co.  v.  Potter,  1  XTnof.  627-  (95 
N.  W.  841). 

599.  (1902.)  Proof  that  the  note  In 
question  was  given  for  a  pre-existing  debt 
contracted  and  due  in  Oklahoma,  Is  relevant 
as  tending  to  establish  an  Oklahoma  con- 
tract Hewitt  V.  Bank  of  Indian  Territory, 
S4  Neb.  468  {90  N.  W.  250). 

600.  (1902.)  When  the  usual  rate  of 
discount  Is  shown  at  the  place  where  a 
note  Is  purchased,  as  bearing  upon  the  ques- 
tion of  good  faith  In  such  purchase,  it  is 
proper  to  exclude  evidence  offered  as  to 
rates  of  dlscoont  In  other  places,  although 
in  the  same  county.  Canon  «.  Farmers 
Bank  of  Cook,  3  Unof.  348  (91  N.  W.  685). 

601.  (1902.)  An  offer  to  prove  that  de- 
fendant's cashier,  when  he  purchased  the 
note  In  suit,  knew  of  other  alleged  fraudu- 
lent transactions  of  the  kind  in  question 
generally.  In  Lincoln  In  the  years  of  1895 
and  1896,  and  that  Woods  pros.,  of  said 
place,  had  tried  to  hire  him  as  a  capper, 
without  offering  to  in  any  manner  connect 
snch  proof  with  the  transaction  In  question, 
was  properly  excluded  as  too  remote  to  be 
of  any  assistance  to  the  Jury.  Canon  v. 


Farmers  Bank  of  Coofc,  3  Unof.  348  (91  N. 
W.  585). 

602.  (1903.)  Where  plaintiff  alleges  an  ab- 
solute agreement  to  pay  drafts  ot  an  agent 
if  cashed  by  plaintiff,  and  defendants  set 
up  a  conditional  agreement,  and  the  evi- 
dence Is  conflicting,  defendants  should  be 
allowed  to  prove  facts  showing  that  under 
the  agreement,  as  claimed  by  them,  there 
was  nothing  due  the  drawer  and  no  au- 
thority to  make  the  draft.  BaesthUn  v. 
Chamberlain  BanlUng  House,  67  Neb.  196 
(93  N.  W.  412). 

603.  (1903.)  In  case  ot  a  draft  made 
through  a  bank  by  an  agent  on  a  plea  by 
the  drawee  of  bad  faith  upon  the  bank's 
part,  and  when  there  Is  evidence  showing 
knowledge  by  It  ot  the  relations  of  the 
drawer  and  drawee,  evidence  tending  to 
show  a  misappropriation  of  the  proceeds  of 
the  draft  by  the  agent  for  the  bank's  bene- 
fit, and  with  its  knowledge,  should  be  ad- 
mitted. Baeachlin  v.  Chamberlain  Banking 
Souse,  67  Neb.  196  (93  N.  W.  412). 

604.  (1904.)  When,  in  an  action  upon  a 
promissory  note,  there  Is  evidence  tending 
to  show  that  the  note  sued  upon  Is  not  the 
genuine  note  of  the  defendant,  it  is  com- 
petent to  show  the  circumstances  surround- 
ing the  parties  at  the  time  of  the  alleged 
execution  of  the  note.  Oandy  v.  Estate  of 
Bissell,  72  Nob.  356  (100  N.  W.  803). 

606.  (1905.)  In  an  action  by  a  bona  fide 
purchaser  ot  a  negotiable  Instrument  fop 
value  before  maturity,  without  notice, 
where  the  defense  Is  fraud  In  the  procure- 
ment of  the  paper,  evidence  of  similar 
frauds  committed  by  the  agent  of  the  payee 
about  the  same  time  Is  inadmissible.  Hunt 
V.  Tan  Burg,  76  Neb.  304  (106  N.  W.  329). 

 Altered  note. 

606.  (1890.)  Where  the  defense  to  an 
action  on  a  promissory  note  was  that  it 
was  indorsed  after  maturity  and  that  there 
was  no  conBlderatlon  therefor,  the  note, 
showing  on  Its  face  an  alteration  ot  dates. 
Is  not  admissible  in  evidence  without  an 
explanation  of  such  alteration.  Johnson  v. 
First  Nat.  Bank,  28  Neb.  792  (45  N.  W. 
161.)  [Overruled.  Dorsey  v.  Conrad,  49 
Neb.  443.1 

607.  (1894.)  A  note  showing  on  Its 
face  alteration  in  rate  ot  Interest  should  not 
be  received  in  evidence  until  such  alteration 

is  explained.  Courcamp  v.  Weber,  39  Neb. 
633  (58  N.  W.  187).  [Overruled.  Dorsey  v. 
Conrad,  49  Neb.  443.] 
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608.  (1896.)  Where  a  promlBSory  note 
is  offered  In  evidence,  and  It  is  apparent 

from  an  Inspection  that  there  had  been  a 
material  alteration  thereof  It  may  generally 
be  received.  Whether  so  altered  prior  or 
subsequent  to  its  execution  and  delivery.  Is 
a  question,  finally,  for  the  determination  of 
the  trial  court  or  the  jury,  as  is  any  con- 
troverted fact  in  the  case,  from  a  considera- 
tion of  all  the  competent  evidence  adduced 
by  the  parties  explanatory  or  tending  to 
settle  the  disputed  point.  Ooodin  v.  Pluffge, 
47  Neb.  284  (66  N.  W.  407). 

609.  (1896.)  A  note  which  shows  on  Its 
face  a  material  alteration  may  go  in  evi- 
dence in  the  first  instance,  leaving  the  par- 
ties to  such  explanation  of  the  alteration 
as  they  may  choose  to  offer.  Dorsey  v. 
Conrad,  49  Neb.  448  (68  N.  W.  646). 

 Declarations  and  admlsalona. 

610.  (1875.)  In  an  actttm  upon  a  prom- 
issory note,  where  the  defense  was  that 
the  note  had  been  given  hi  part  payment  of 
real  estate,  upon  which  an  Incumbrance 
existed,  proof  that  one  of  the  payees  had 
said  that  "if  the  defendant  would  pay  off 
the  incumbrance  plaintiffs  would  owe  the 
defendant  |5,000,"  held  Inadmissible.  MiJlB 
V.  Saunders,  4  Neh.  190. 

611.  (1889.)  In  an  action  by  a  "married 
woman,  on  a  promissory  note  the  defense  to 
which  was  that  it  was  given  to  her  hus- 
band, whose  Initials  were  the  same  as  hers, 
and  that  the  note  was  non-negotlable,  the 
reply  being  a  general  denial,  a  question 
put  the  husband  on  cross-examination  ask- 
ing if  he  had  not,  at  a  certain  time  and 
place,  had  the  note  In  his  possession,  and 
offered  to  trade  it  to  a  certain  person,  say- 
ing that  it  belonged  to  him,  la  admissible, 
as  inconsistent  with  his  examination  in 
chief.  Oallowai/  v.  HiOet,  26  Neb.  531  (42 
N.  W.  709). 

612.  (1890.)  In  an  action  on  a  note  by 
an  indorsee,  statements  by  bis  agent  who 
presented  It  to  the  maker  for  collection,  as 
to  who  owned  the  note,  are  admissible,  on 
behalf  of  the  maker.  Balisbury  v.  Iddinga, 
29  Neb.  736  (46  N.  W.  267). 

613.  (1893.)  In  a  case  where  a  bank 
sues  the  makers  of  a  note  Indorsed  to  It 
by  the  secretary  of  the  payee,  a  corporation, 
the  declarations  of  officers  of  such  corpora- 
tion, made  after  the  transfer  to  the  bank, 
are  inadmissible,  for  the  purpose  of  show- 
ing want  of  authority  in  the  secretary  to 
make  the  transfer.   Commercial  Nat.  Bank 


of  St.  PoKl  V.  Brill,  37  Neb.  626  (66  N.  W. 
382). 

614.  (1895.)  In  an  action  against  Joint 
makers  of  a  note,  one  of  whom  claims  hia 
signature  was  forged  by  the  other,  decla- 
rations of  the  latter  that  he  conid  Imitate 
.the  signature  of  any  person,  are  not  admis- 
sible. Stratton  V.  Nve,  46  Neb.  619  (63  N. 
W.  928). 

616.  (1899.)  In  an  action  between  an 
Indorsee  of  a  promissory  note  and  the 
maker,  the  admissions  or  statements  of  the 

Indorser  made  subsequent  to  thi>  Indorse- 
ment may  not  be  received  In  evidence  to 
Impeach  the  validity  or  weaken  the  force 
of  the  indorsement  or  the  transfer  of  title 
evidenced  by  It.  Zimmerman  v.  Keameif 
County  Bank,  57  Neb.  800  (78  N.  W.  366). 

616.  (1899.)  Each  party  testified  of  one; 
and  only  one,  conversation  In  regard  to  the 
matter  at  issue, — the  execution  of  a  promls- 
Bory  note.  They  differed  as  to  the  time 
and  place  of  the  conversation.  The  one 
gave  testimony  of  admissions  made  by  the 
other;  the  latter  offered  to  show  what  he 
said  at  the  time  and  place  when  and  where 
he  claimed  to  have  talked  with  the  former 
of  and  concerning  the  issuable  matter. 
This  was  excluded.  Beld,  Error.  John»n 
V.  Opfer,  58  Neb.  631  (79  N.  W.  547). 

617.  (1901.)  In  an  action  upon  an  al- 
leged promissory  note,  purporting  to  have 
been  executed  by  the  agent  of  the  maker, 
in  which  action  one  of  the  matters  In  dis- 
pute is  the  authority  of  the  agent  to  the 
premises,  a  letter  apparently  written  by 
the  maker  and  recognizing  the  existence 
and  validity  of  the  note,  but  which  Is  not 
signed  otherwise  than  by  the  impression 
thereon  of  the  maker's  name  by  means  (jf 
a  rubber  stamp,  without  evidence  as  re- 
spects by  whom  or  by  what  authority  the 
stamp  was  affixed.  Is  inadmissible.  Reih 
Molds  V.  PMIMps,  1  Unot  114  (96  N.  W. 
491). 

618.  (1903.)  Where  the  genulnenesB  of 
the  note  sued  on  Is  denied,  evidence  that 
several  years  prior  to  Its  alleged  execution, 
the  maker  bad  stated  that  he  was  in 
straitened  circumstances,  and  needed  to 
borrow  money.  Is  not  admissible.  Oandu 
V.  Estate  of  Biasett,  6  TInot  184  (97  N.  W. 
632). 

Parol  evidence. 

619.  (1888.)  Parol  evidence  Is  admissi- 
ble to  explain  that  the  word  "excepted" 
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▼rltten  on  a  draft  was  Int^ded  aa  an  ac- 
ceptance, Cortelyou  V.  Maben,  22  Neb.  697 
(3«  N.  W.  159;  3  Am.  St.  Rep.  284). 

620.  (1889.)  Where  a  note  has  no  date 
of  payment,  the  legal  Intendment,  that  It  Is 
parahle  upon  demand,  cannot  be  changed  by 
parol  proof  any  more  than  could  the  ex- 
press terms  of  a  written  fnstrumeiit  be 
changed.  Roherta  v.  Snow,  27  Neb.  426  (43 
N.  W.  241). 

621.  (1890.)    While  parol  testimony  may 

not  be  received  to  contradict  or  vary  the 
terms  of  a  promissory  note,  yet  the  con- 
sideration for  which  it  was  given  may  be 
established  by  parol  testimony.  Walker  v. 
Haggerty.  30  Neb.  120  (46  N.  W.  221); 
(1901)  mtfOTi  V,  Fox,  2  TJnof.  30  (95  N.  W. 
1066). 

622.  (1892.)  In  an  action  on  a  promis- 
sory note  parol  evidence  Is  admissible  that 
the  amount  of  the  note  is  part  of  a  debt 
assumed  by  the  holder  as  part  considera- 
tion for  the  sale  of  a  farm  to  him  by  the 
makers,  fan  v.  Glover,  34  Neb.  622  (52 
K.  W.  168). 

623.  (1893.)  Where  persons  other  than 
the  payee  had  slgnod  their  names  on  the 
back  of  a  promissory  note  at  time  of  its 
execution,  and  were,  after  its  maturity, 
sued  by  a  bona  fide  purchaser  of  the  note 
as  Joint  makers,  it  was  held  that  parol  evi- 
dence could  not  be  admitted  to  limit  the 
character  of  their  liability  or  show  it  to  be 
dtlferent  from  what  the  law  presumed  it 
to  be.  Salisbvrjf  v.  First  Jfat.  Bank  of 
Cambridge  City,  37  Neb.  872  (66  N.  W.  727; 
40  Am.  St.  Rep.  527). 

624.  (1893.)  A  blank  indorsement  of  a 
negotiable  instrument  before  due,  where  the 
trantfer  is  to  a  bona  fide  holder  in  the  due 
course  of  business,  establishes  a  IfablHty 
which  cannot  be  varied  by  parol  evidence. 
Bat  between  the  original  parties  a  blank 
indorsement  may  be  modified  by  parol. 
The  entire  transaction  may  be  shown  by 
reason  of  which  the  indorsement  was 
made,  and  parol  evidence  is  admissible  (or 
the  purpose  of  proving  the  same.  Holmes 
r.  Firat  Nat.  Bank  of  Lincoln,  38  Neb.  326 
(56  N.  W.  1011;  41  Am.  St.  Rep.  733). 


depended  upon  the  happening  of  an  event 
In  the  future,  was  Incompetent,  and  the 
jury  was  properly  instructed  to  give  it  no 
consideration.  Van  Etten  v.  Howell,  40 
Neb.  860  (59  N.  W.  389). 

626.  (1896.)  Parol  evidence  is  not  ad- 
missible to  establlsli  a  contemporaneous 
oral  agreement  not  to  negotiate  a  negotiable 
instrument.  Waddle  v.  Owen,  43  Neb.  488 
(61  N.  W.  731). 

627.  (1896.)  Between  the  original  par- 
ties a  blank  Indorsement  may  be  modified 
by  parol,  the  entire  transaction  may  be 
shown  by  reason  of  which  the  indorsement 
was  made,  and  parol  evidence  Is  admissible 
for  the  purpose  of  proving  the  actual  con- 
tact made  between  the  indorser  and  the 
indorsee  at  the  time  of  the  blanfe  indorse- 
ment. True  V.  BulUird,  46  Neb.  409  (63  N. 
W.  824). 

628.  (1896.)  As  against  a  subsequent 
bona  fide  holder,  the  liability  created  by  the 
indorsement  in  blank  of  a  bill  or  note  can- 
not be  varied  by  parol  evidence;  but,  as 
between  the  original  parties  to  such  an  in- 
dorsement, ■  the  terms  of  the  contract  Is  a 
proper  subject  of  inquiry,  and  may  be  es- 
tablished by  parol  evidence.  Corbett  v. 
Fetzer.  47  Neb.  269  (66  N.  W.  417). 

629.  (1896.)  As  between  the  original 
parties  to  the  indorsement,  the  words 
"without  recourse,"  following  the  name  of 
the  first,  and  preceding  the  name  o(  the 
second  Indorser  of  a  bill  or  note,  may  be 
shown  by  parol  evident  to  apply  to  the  for- 
mer instead  of  the  latter.  Oorbett  v.  Fet- 
zer, 47  Neb.  269  (66  N.  W.  417). 

630.  (1897.)  A  general  indorsement  of 
commercial  paper  may,  except  as  against  a 
bona- fide  holder,  be  ezplidned  and  the  pre- 
cise terms  of  the  agreement  0own  by  parol 
evidence.  Whitney  v.  Spearman,  60  Neb. 
617  (70  N.  W.  240). 

631.  (1897.)  As  between  the  immediate 
parties  the  form  of  aa  Indorsement  Is  not 
conclusive,  but  the  nature  of  the  contract 
may  be  proved  by  parol  evidence.  United 
States  Nat.  Bank  v.  Oeer,  53  Neb.  67  (73 
N.  W.  266:  41  L.  R.  A.  439).  [Rehearing. 
66  Neb.  462.1 


626.   (1894.)    Evidence  of  a  parol  agretf-       632.     (1898.)     Where  commercial  paper 

meat  entered  into  by  the  makers  and  payee  is  indorsed  In  blank,  the  terms  of  the  an- 

of  a   promissory   note   contemporaneously  tract  may  be  shown  by  parol  evidence  to 

with  or  previous  to  its  execution,  whereby  be  different  from  those  which  the  law  im- 

it  was  attempted  to  be  shown  that  such  plies  in   such   cases.    United   States  Nat. 

note  was  not  to  become  due  according  to  Bank  v.  Geer,  55  Neb  462  (75  N.  W.  1088; 

Its  plain  terms,  but  that  its  colle-tlblllty  70  Am.  St.  Rep.  390;  41  L.  R.  A.  444). 

47fl 
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633.  (1S98.)  A  restrictive  Indorsement 
In  unambiguous  language  cannot  be  con- 
tradicted or  explained  by  evidence  resting 
In  parol.  United  States  Nat.  Bank  v.  Oeer, 
65  Neb.  462  (75  N.  W.  1088;  70  Am.  St  Rep. 
390;  41  L.  R.  A.  444). 

634.  (1898.)  As  between  original  par- 
ties to  a  note  and  those  not  Innocent  pur- 
chasers It  may  be  shown  by  parol  that  one 
signing  bis  name  in  blank  on  the  back  of 
the  note  was  an  accommodation  Indorser. 
Drexel  v.  Puaey,  57  Neb.  30  (77  N.  W.  351). 

635.  (1901.)  Parol  testimony  Is  admis- 
sible in  an  action  upon  a  promissory  note 
to  show  that  it  was  given  to  secure  the 
performance  ot  an  agreement  whereby  the 
payee  conveyed  to  the  maker  certain  lands 
In  consideration  that  the  maker  should  sup- 
port the  payee  during  hia  lifetime,  and  that 
the  maker  had  performed  the  conditions  of 
the  agreement.  Oifford  V.  Fox,  2  Unof.  30 
(95  N.  W.  1066). 

636.  (1902.)  Where  a  promissory  note 
In  the  ni  lal  form  calls  tor  the  payment  of 
money,  evidence  that  It  was  to  be  paid  in 
work  and  labor  cannot  be  received  against 
the  objection  of  the  holder.  Vrodenbttrtr  v. 
Johnson,  3  Unof.  326  (91  N.  W.  496). 

637.  (1903.)  Where  the  rights  of  inno- 
cent third  parties  are  not  involved.  It  is 
permissible  to  show  by  parol  evidence  that 
the  contract  between  the  Indorser  and  In- 
dorsee of  a  promissory  note  was  different 
from  that  which  results  by  legal  Implica- 
tion from  a  blatik  indorsement.  Jaster  v. 
Currie,  69  Neb.  4  (94  N.  W.  995). 

638.  (1903.)  The  terms  of  a  promissory 
note  cannot  be  contradicted,  altered  or  va- 
ried by  evidence  of  a  prior  or  contempora- 
neous parol  agreement  between  the  payor 
and  the  payee.  Auliman,  Miller  <£  Co.  v. 
Hawk,  4  Unof.  582  (95  N.  W.  695). 

639.  (1904.)  Though  the  language  of  a 
note  executed  by  directors  of  a  corporation 
Imports  a  personal  obligation,  it  may  be 
shown  by  parol  evidence,  on  an  issue  of 
reformation  that  the  Intention  of  both  the 
makers  and  the  payee  was  to  execute 
an  instrument  binding  the  corporation 
only,  and  that,  tbqugh  the  language  was 
that  which  they  intended,  it  did  not  ex- 
press their  true  purpose.  Western  Wheeled 
Scraper  Co.  v.  McMillen.  71  Neb.  686  (99  N. 
W.  512). 

640.  (1905.)  Parol  evidence  of  a  cus- 
tom or  course  of  dealing  previously  pur- 
sued by  the  maker  with  regard  to  other 


notes  ot  a  like  character  la  not  admissible 

for  the  purpose  of  showing,  inferential! y. 
that  the  indorsers  were  Joint  makers,  and 
thus  change  and  enlarge  their  liabilitv. 
Harnett  v.  Holdrege,  73  Neb.  570  (103  N. 
W.  277). 

Weight  and  sufficiency  of  evidence. 

641.  (1886.)  Defense  that,  at  the  time 
ot  execution  of  a  note  and  mortgage  sued 
on,  a  certain  contemporaneous  agreement 
in  wrlUng  was  made  by  the  parties  wheretQr 
It  was  intended  to  change  the  terms  of  the 
note  by  prescribing  the  methods  of  pay- 
ment Is  not  established  by  the  evidence. 
Mar$han  v.  Roe,  20  Neb.  307  (30  N.  W.  59). 

642.  (1886.)  Evidence  ot  transfer  after 
maturity,  that  the  maker  was  insane,  and 
the  note  sued  on  was  without  consideration; 
and  of  two  set-offs  which,  in  amount,  would 
overbalance  the  note.  Is  sufficient  to  sustain 
a  verdict  for  the  defendant  in  an  action  on 
a  promissory  note.  Britton  v.  Berry.  20 
Neb.  325  (30  N.  W.  264). 

643.  (1887.)  Where,  in  an  action  on  a 
promissory  note  and  account,  the  answer 
of  the  defendant  was  a  plea  of  payment  and 
overpayment,  and  there  Is  a  failure  of  proof 
to  show  payment  of  the  account,  a  verdict 
tor  the  defendant  therein  cannot  be  sus- 
teined.  Tootle  v.  Maben,  21  Neb.  617  (33 
N.  W.  264). 

644.  (1887.)  Evidence  examined,  and 
held,  not  to  sustain  finding  of  district  court 
that  note  in  suit  was  executed.  Nebratka 
Land  <e  Cattle  Co.  v.  Bowie,  21  Neb.  667  (33 
N.  W.  246). 

645.  (1889.)  In  an  action  on  several 
promissory  notes  In  which  a  set-off  is 
pleaded  by  defendant  the  evidence  showing 
the  verdict  to  be  excessive.  In  default  of  a 
remittitur  the  judgment  will  be  reversed. 
Everaon  v.  Graves,  26  Neb.  262  (41  N.  W. 
994). 

646.  (1891.)  Evidence  held  sufficient  to 
establish  oral  acceptance  of  check  by 
drawee.  Farmers  Merchants  Bank  v. 
Z>ttn&ier,  32  Neb.  487  (49  N.  W.  376). 

647.  (1892.)  An  action  was  brought 
upon  two  drafts  whloh  It  was  claimed  one 
W.  had  accepted.  This  he  denied.  The 
proof  tended  to  show  that  the  alleged  ac- 
ceptance had  been  obtained,  if  at  all.  Jan- 
uary 14,  1890,  about  7  p.  m.,  by  one  H.,  a 
stranger;  that  W.  had  then  signed  a  prop- 
erty statement  for  an  alleged  hydro-carbon 
burner,  which  H.  professed  to  be  about  to 
furnish  to  him.  W.  also  signed  two  con- 
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trtctt.  He  denied  that  the  si^atures  to 
Uw  aeo^tance  were  hla,  and  the  jury  haT- 
lag  foand  that  he  did  not  sign  the  same, 
held,  that  the  TWdiet  conformed  to  the 
proof.  State  Banle  of  Wilcox  v.  Wilkie,  36 
Neb.  579  (63  N.  W.  603). 

648.  (1892.)  In  an  action  on  a  note,  the 
dtepate  belns  aa  to  the  word  "protest 
waived,"  preponderance  of  the  evidence  be- 
ing that  Uie  defendant  placed  the  worda 
[hereon  to  satisfy  an  Indorsee,  a  Judgment 
for  the  latter  Is  sustained.  Mehagan  v. 
McManus,  35  Neb.  633  (53  N.  W.  574). 

649.  (1893.)  Where  a  bank  haa  an  ar- 
raogement  with  a  corporation  whereby  the 
bank  agrees  to  discount  notes  held  by  the 
corporation,  and  in  pursuance  of  such  agree- 
ment such  notes  tiave  customarily  been 
brought  to  the  bank  and  been  negotiated 
by  the  secretary  of  the  corporation,  such 
fiutB  are  sufficient  evidence  of  the  authority 
of  the  secretary  to  transfer  a  particular 
note  and  of  the  genuineness  of  the  indorse- 
ment upon  such  note,  the  proceeds  of  the 
note  having  been  placed  by  the  bank  to 
the  corporation's  credit  and  paid  out  on 
the  corporation's  checks.  Commercial  Nat, 
Bonk  of  St.  Paul  v.  BHll,  37  Neb.  626  (66 
N.  W.  382). 

650.  (1896.)  The  evidence  in  this  case 
examined,  and  held  to  show  such  delay  In 
presentment  for  pajonent,  as  dlsctiarged  de- 
fendant in  error  from  liability  to  the  plain- 
tiff In  error  aa  Indorser  of  ordinary  checks. 
ftnt  Jfat.  Bank  of  Wmnore  v.  Miller,  43 
Neb.  791  (62  N.  W.  196). 

651.  (1896.)  Evidence  that  notes  de- 
posited as  collateral  security  for  the  pay- 
ment of  other  notes  were  from  time  to  time 
renewed,  interest  collected  thereon  in  ad- 
vmce,  and  the  Ume  of  payment  extended 
will  not  of  itself  support  a  finding  that  the 
holder  of  such  original  notes  thereby  ex- 
tended their  time  of  payment.  Benton  v. 
Oerman-American  Nat.  Bank,  45  Neb.  850 
(«4  N.  W.  227). 

652.  (1896.)  Verdict  for  plaintiff  held 
to  be  sustained  by  the  evidence  in  a  suit 
on  a  note,  where  the  sureties  alleged  that 
the  principal  delivered  it  without  comply- 
ing with  an  agreement  to  procure  the  slg- 
nature  of  another  surety.  Brumback  v. 
Oeman  Nat.  Bank  of  Beatrice,  46  Neb.  640 
(66  N.  W.  198). 

653.  (1896.)  In  an  action  against  a  hus- 
band and  wife  on  a  promlaaory  note,  the 
evidence  being  conflicting  and  unsatlsfac- 
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tory  as  to  a  defense  that  the  wife  signed 
ae  surety,  the  case  was  properly  sent  to  the 
jury.  McKinney  v.  Sopwood,  46  Neb.  871 
(66  N.  W.  1056). 

654.  (1896.)  Plaintllls  in  error,  on  the 
evidence  In  the  record,  held  not  liable  as 
Indorsers.  Corbett  v.  Fetwer,  47  Neb.  269 
(66  N.  W.  417). 

666.  (1896.)  In  an  action  on  a  note, 
where  the  genotneneffl  of  the  signature  was 
denied,  the  evidence  examined,  and  held 
sufficient  to  sustain  a  verdict  for  defendant. 
Norfolk  Nat.  Bank  v.  Job,  48  Neb.  774  (67 
N.  W.  781). 

656.  (1896.)  Evidence  in  an  action 
against  the  indorsers  of  a  note  held  to  show 
the  note  to  have  been  made  by  a  partner 
after  the  dissolution  of  the  firm  and  with- 
out authority  to  bltkl  the  defendant.  Oravea 
V  Norfolk  Nat.  Bank,  49  Neb.  437  (68  N. 
W.  612). 

667.  (1897.)  In  a  suit  on  a  note  ad- 
mitted in  evidence  upon  uncontradicted  tes- 
timony of  a  qualified  witness  who  gave  It 
as  his  opinion,  on  the  only  Issue,  that  the 
signatures  were  genuine,  the  action  of  the 
court  In  directing  a  verdict  for  plaintiff 
was.  held  proper.  lfo«Aer  v.  Fm-mera  d 
Merchants  Nat.  Bank,  51  Neb.  65  (70  N.  W. 
540). 

658.  (1897.)  When  there  is  no  other 
disputed  question  the  signatures  of  defend- 
ants are  sufficiently  proved  to  allow  of  the 
receipt  In  evidence  of  a  note  alleged  to 
have  been  signed  by  them  when  a  witness, 
duly  qualified  to  testify  on  that  question, 
gives  It  as  his  opinion  that  the  alleged  sig- 
natures are  genuine.  Mosher  v.  Farmera  <£ 
Merchanta  Nat.  Bank,  61  Neb.  66  (70  N.  W. 
640). 

669.  (1899.)  Evidence  held  to  sustain 
a  finding  that  a  note  had  been  paid  before 
an  alleged  assignment  of  the  note  had  been 
made.  Root  v.  Faat,  68  Neb.  498  (78  N.  W. 
939). 

660.  (1901.)    Evidence  in  an  action  on 

notes  held  ,  not  to  support  a  judgment  for 
defendant.  LeuHs  v.  North,  62  Neb.  552  (87 
N.  W.  312). 

661.  (1901.)  Evidence  in  an  action  on 
accepted  draft  examined,  and  held  to  sup- 
port the  Terdlct  and  Judgment.  Clarkaon 
Saw  Mill  Co.  V.  Patrick,  2  Unof.  191  (96  N. 
W.  211). 

662.  (1902.)  Evidence  examined,  and 
held  not  to  support  the  claim  that  time  of 
payment  of  notes  had  been  extended  so  aa 
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to  release  a  surety  thereon.  Parker  v.  Toy- 

lor.  3  Unof.  318  (91  N.  W.  537). 

—      Want  or  failore  of  consideration. 

fi63.  (1882.)  In  an  action  upon  a  prom- 
iBsory  note  given  for  fruit  trees  tbe  de- 
fense was  a  failure  of  consideration  and 

breach  of  warranty,  but  there  was  no  testi- 
mony tending  to  show  the  loss  of  trees 
or  a  breach  of  warranty.  Held,  A  failure  to 
prore  the  defense.  OUUsene  Bank  v.  Ay- 
man,  12  Neb.  641  (U  N.  W.  850). 

664.  (1889.)  Evidence  as  to  considera- 
tion for  note  sued  on  held  sufficient  to  sus- 
tain verdict  for  plaintiff.  Herron  v.  Cole 
Bros.,  26  Neb.  6S2  (91  N.  W.  765). 

665.  (1895.)  EMdence  examined,  and 
held  not  to  prove  a  failure  of  consideration 
or  to  overcome  the  presumption  that  the 
plaintiff  is  a  bona  fide  holder  of  the  note 
sued  on.  Kelman  v.  Calhoun,  43  Neb.  167 
(61  N.  W.  615). 

666.  (1901.)  Evidence  examined,  and 
found  not  to  support  the  defense  of  want  of 
consideration  for,  or  fraud  in  procuring, 
the  note  and  mortgage  in  suit.  Fourth  2iat. 
Bank  of  Cadiz  v.  Craig,  1  Unof.  849  (96  N. 
W.  186). 


-  Validity  of  consideration. 


667.  (1880.)  In  an  action  on  a  promis- 
sory note  the  defendants  answered  that  it 
was  given  tor  the  tnlance  due  on  an  op- 
tional contract  in  grain  In  Chicago.  Held, 
That  the  testimony  failed  to  establish  the 
defense.  Pieronnet  v.  Lull,  10  Neb.  467  (6 
N.  W.  759). 

668.  (1887.)  Evidence  held  to  sustain 
finding  that  note  sued  on  was  obtained  by 
the  fraud  and  connivance  of  the  payee  and 
one  of  the  makers.  Broton  v.  Berr,  21  Neb. 
113  (31  N.  W.  246). 

669.  (1896.)  Suit  on  a  promissory  note. 
Defense:  Consideration  for  the  note,  a 
loan  of  money  made  by  appellee  to  appel- 
lants at  a  usurious  rate  of  interest,  and 
that  the  contract  wan  made  In  the  state  of 
New  York  and  void  under  the  laws  thereof. 
Evidence  set  out  at  length  in  the  opinion 
and  held  to  sustain  the  finding  of  the  dis- 
trict court  that  th«  contract  between  the 
parties  was  made  in,  and  governed  by  the 
laws  of,  the  state  of  Nebraska.  Bascom  v. 
Zediker.  48  Neb.  380  (67  N.  W.  148). 

670.  11902.)  Evidence  examined,  a&d 
held  suflident  to  sustain  finding  that  the 
note  (n  suit  was  given  in  consideration  of 
plaintiff's  promise  not  to  prosecute  one  of 


the  defendants  for  embezslemeat  Smith 
Premier  Typewriter  Co.  v.  Mayhew,  65  Neb. 
66  (90  N.  W.  939). 

—— DoroBs. 

671.  (1903.)  Evidence  ezamloed,  and 
held  to  sustain  finding  that  the  note  in 
suit  was  procured  by  duress,  conalating  of 
threats  to  prosecute  the  maker's  aon-ln^aw. 
Nebraska  Mutual  Bond  Aei'n  v.  Ktee,  K- 
Neb.  383  (97  N.  W.  476). 

—  ■   Good  faith  of  purchase. 

672.  (1889.)  A  transacUon  by  which  a 
grossly  usurio'jB  note  was  transferred  to  & 
third  party  aa  allied,  before  due  and  for 
a  valuable  ctfnslder&ition.  hut  In  wUdi 
neither  the  seller  nor  buyer  can  state  wfaat 
had  been  paid  or  the  manner  of  paying  the 
same,  fails  to  establish  a  bona  fide  pur 
chase.  Lincoln  Nat.  BanU  v.  Davi$,  25  Xeb. 
376  (41  N.  W.  281). 

673.  (1892.)  A  promissory  note  wu 
given  to  an  agent  for  a  windmill.  The 
agent  indorsed  the  note  and  transferred  it 
to  the  windmill  comimny  to  be  applied  od 
bis  general  account  The  eompai^  after- 
wards transferred  it  to  Its  gcfUeral  ageot, 
who  took  it  In  satisfoctlon  of  a  debt,  paying 
the  full  value  thereof.  The  windmill  proved 
defective.  Held,  That  the  testimony  tended 
to  show  that  the  plaintiff  was  a  bona  Ue 
purchaser  of  the  note  for  value  before  ma- 
turity and  without  notice,  and  that  the  most 
that  could  he  said  of  the  proof  ImpogDins 
his  ri^t  was  that  It  raised  a  suspicion  of 
bad  faith,  but  was  wholly  insufficient  to 
found  a  verdict  for  the  defendant  npon. 
Martin  v.  Johnston,  34  Neb.  797  (52  N.  W. 
819). 

674.  (1894.)  The  evidence  conddered. 
and  held  sufficient  to  sustain  the  plea  of 
usury,  and  that  plaintiff  was  not  an  Inno- 
cent purchaser  without  notice.  JTcDomU 
V.  Aufdengarten,  4X  Neb.  40  (59  N.  W.  762). 

675.  (1899.)  Evidence  held  to  snsuin  & 
finding  that  plaintiff  and  his  assignor  pur- 
chased the  note  in  suit  after  maturity,  and 
that  nothing  was  due  on  the  note  vhen 
the  action  was  brought  Davis  v.  Csltvr. 
58  Neb.  266  (78  N.  W.  504). 

676.  (1901.)  Where  the  defense  of  usurr 
Is  established,  the  mere  introduction  of  a 
promissory  note  duly  indorsed  Is  insufflcient 
to  prove  that  the  plaintiff  Is  an  Inaocent 
holder  for  value  before  maturity.  Male  v. 
Wink,  61  Neb.  748  (86  N.  W.  472). 

677.  (1906.)    Evidence    examined,  and 
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wid  not  sufficient  to  show  bad  faith  or 
«-ant  of  honesty  in  the  purchase  of  the  note 
In  controversy.  Koncood  v.  Bank  of  Ootht 
meree,  77  Neb.  205  (109  N.  W.  152). 

678.  (1907.)  Evidence  held  sufficient  to 
sustain  finding  that  plaintiff  was  not  a 
•>OKa  tide  purchaser  of  a  note  given  in  pay< 
ment  for  a  stolen  horse.  Palmer  v.  Mo- 
FarUme,  78  Neb.  788  (111  N.  W.  7M). 

 Authority  to  receive  payment. 

679.  (1891.)  One  L.,  having  dealings 
with  the  Stewart-Cbute  Lumber  Co.  at 
Adams,  Nebraska,  In  1887,  gave  his  note 
'.hereto  for  $269.80.  This  note  soon  after- 
wards was  transferred  to  the  South  Branch 
Lumber  Co.,  which  brought  an  action  on 
rbe  note.  L.  pleaded  payment,  and  In  snp- 
iK)rt  thereof  introduced  a  receipt,  "Received 
from  D.  LIttleJobn  $100  on  account,  $100. 
Signed.  S.  C.  L.  Co."  The  party  giving  this 
receipt  did  not  have  the  note  in  his  pos- 
^ession,  and  the  proof  failed  to  show  that 
be  was  authorized  to  receive  the  money. 
Held,  A  failure  of  proof  on  a  material  point 
liouth  Branch  Lumbrr  Co.  v.  JAttUfohn^  81 
Neb.  606  (48  N.  W.  476). 

CSO.  (1901.)  Evidence  examined,  and 
Mid  not  to  show  agency  for  the  collection 
of  ft  u^tiahle  note.  QiXbert  v.  Qmlter,  62 
Neb.  464  (87  N.  W.  179). 

631.  ( 1901. )  Evidence  examined,  and 
Md  not  sufficient  to  show  that  the  person 
to  whom  the  mortgage  debt  was  paid  was 
the  agent  of  the  owner  and  holder  and  au- 
thorized to  receive  the  same.  Thompton  v. 
Buehler,  1  Unof.  590  (95  N.  W.  864). 

682.  (1902.)  ETvldence  In  an  action  on 
a  note  and  mortgage  by  a  purchaser  from 
tbe  original  payee  held  sufficient  to  snst^n 
fi  finding  that  the  original  payee  was  im- 
pliedly authorized  to  collect  the  same  and 
payment  to  bim  was  payment  to  the  holder. 
PocAfit  V.  Knoebel.  63  Neb.  768  (89  N.  W. 
264). 

683.  ( 1902.)  Bridence  examined,  and 
held  not  sufficient  to  show  that  7.  was  the 

agent  of  the  pledgee  of  the  note  to  col- 
iprt  the  principal  of  the  debt.  Connecticut 
Trust  d  Safe  Deposit  Co.  v.  Trumho,  8 
Unof.  830  (90  N.  W.  216). 

684.  (1906.)    In  an  action  on  a  note, 

evidence  held  insufficient  to  sustain  a  find- 
iQje:  of  payment  to  a  third  person  as  agent 
for  the  payee,  there  being  no  express  au- 
thority of  such  all^d  agent.  Parker  v. 
Leech,  76  Neb.  135  (107  N.  W.  217). 


 Possession  as  evidence  of  ownership. 

685.  (1879.)  Negotiable  paper  before 
maturity  is  intended,  to  some  extent  at 
least,  to  represent  money.   Possession  is 

prima  facie  evidence  of  ownership  where  it 
is  payable  to  bearer,  or  indorsed  In  blank. 
Wortendyke  v.  Meehan,  9  Neb.  221  (2  N.  W. 
339);  (1898)  New  England  Loan  d  Trust 
Co.  V.  RoMruon,  56  Neb.  50  (76  N.  W.  416; 
71  Am.  St  Rep.  657). 

686.  (1880.)  A  note  itself  is  prima  facie 
evidence  of  Indorsement  and  delivery  be- 
fore maturity,  and  its  possession  is  prima 
facie  evidence-  of  ownership.   Knowlton  v. 

Parsons,  10  Neb.  502  (6  N.  W.  605). 

687.  (1883.)  The  pcwsesslon  by  the 
plaintiff  of  a  negotiable  promissory  note 
maturing  January  1,  1881,  executed  by  the 
defendants,  payable  to  the  order  of  T.  K.  P. 
with  the  following  wards  written  on  the 
back,  "collection  guaranteed  and  notice  of 
protest  waived  this  26th  of  April,  18S0. 
T.  K.  P.,"  is  evidence  of  title  to  such  note 
in  the  plaintiff,  and  of  Its  receipt  of  the 
same  before  maturity,  for  value,  in  tbe  due 
course  of  business  nnd  without  notice  of 
Infirmity.  State  Nat.  Bank  v.  Havlem,  14 
Neb.  480  (16  N.  W.  754). 

688.  (1894.)  In  an  action  by  tbe  trans- 
feree of  a  negotiable  note  properly  indorsed 
before  maturity,  the  production  of  the  note 
shows  prima  facie  that  he  is  a  bona  fide 
holder.  MeDoitald  v  Aufdengarten,  41  Neb. 
40  (59  N.  W.  762). 

689.  (1895.)  Possession  of  Instruments 
which  pass  by  delivery  alone  is  prima  facie 
evidence  of  ownership  and  therefore  Is 
prima  facie  proof  In  support  of  a  claim  of 
any  lesser  interest.  Sharmer  v.  Mcintosh, 
43  Neb.  509  (61  N.  W.  727);  (1896)  City 
Nat.  Bank  of  Hastingt  v.  Thomaa,  46  Neb. 
861  (65  N.  W.  895). 

690.  (1898.)  Possession  of  a  negotiable 
note,  duly  Indorsed  by  the  payee,  creates 
a  presumption  of  title  thereto  in  the  holder. 
Saunders  v.  Bates,  54  Neb.  209  (74  N.  W. 

578). 

691.  (1899.)  Where  plaintiff's  averment 
of  ownership  by  Indorsement  is  denied  In  a 
suit  on  a  note,  introduction  of  the  note  In 
evidence,  without  referring  to  the  indorse- 
ment, .does  not  establish  plalntifTs  right  to 
recover.  Grant  v.  Clarke,  68  Neb.  72  (78 
N.  W.  364). 

692.  (1901.)  The  possession  of  a  nego- 
tiable promissory  note  Is  prima  facie  evl- 
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ilence  of  ownership.  Sanford  v.  Litchen- 
herger,  62  Neb.  501  (87  N.  W.  305).  (1902) 
Michigan  Mutual  Life  Ins.  Co.  v.  Klatt,  2 
Unof.  872  (92  N.  W.  325);  (1904)  Oandy  v. 
Esuae  of  BUaelh  72  Neb.  366  (100  N.  W. 
803). 

693.  1 1902.)  If  a  payee  of  a  note  makes 
an  indorsement  thereon  to  G..  but  delivers 
it  to  M.,  and  M.  brings  action  therein,  his 
possession  of  the  note,  with  proof  that  he 
paid  the  payee  tberetor,  will  raise  a  pre- 
sumption that  the  note  was  never  delivered 
to  0.,  and  Is  sufficient  prima  facie  evidence 
of  M.'s  ownership  of  the  note.  Menzie  v. 
Smith,  63  Neb.  6C6  (88  N.  W.  856). 

694.  (1902.)  Id  a  suit  upon  a  negotiable 
promissory  note,  the  possession  of  the  note 
is  prima  fade  evidence  of  ownership,  which 
will  not  be  overcome  by  a  flndtng  in  a  for- 
mer action,  before  the  note  was  due.  that 
it  was  the  property  of  a  stranger  to  th« 
pending  suit.  Ryan  v.  Wegt,  63  Neb.  894 
(89  N.  W.  416). 

695.  (1903.)  The  fact  that  a  promissory 
note  was  found  in  the  possession  of  the 
payee  at  the  time  of  hia  death,  is  evidence 
that  he  had  not  made  a  present  of  It  to 
the  maker.  Oelke  t>.  TheU,  70  Neb.  465  (97 
N.  W.  688). 


 Payment. 

696.  (1884.)  The  possession  of  a  can- 
celed l^nk  check  by  the  drawer,  who  testi- 
fies that  on  the  day  af  its  date  he  made 
and  delivered  it  to  the  drawee  in  payment 
of  a  debt,  1b  sufficient  proof  prima  facie  of 
the  p^ment  of  the  amount  named,  in  the 
check.  Peavy  v.  Hovey,  16  Neb.  416  (20  N. 
W.  272). 

 PossesBton  as  evidence  of  payment. 

697.  (1893.)  The  possession  of  a  prom- 
iBBory  note  by  the  maker  after  maturity 
thereof  is  prima  facie  evidence  of  payment. 
Smith  V.  Gardner,  36  Neb.  741  (65  N.  W. 
246). 

698.  (189S.)  The  force  of  the  presump- 
tion of  payment  from  the  possession  of  a 
note  by  the  maker  depends  upon  the  cir- 
cumstances of  the  particular  case.  It  is 
error,  therefore,  to  instruct  the  jury  that 
pOFsesaion  of  a  note  raises  a  strong  pre- 
sumption of  payment  or  is  a  strong  circum> 
stance  to  prove  payment  Smith  v.  (Gard- 
ner, 36  Neb.  741  (55  N.  W.  245). 

699.  (1903.)  In  an  a.aon  in  replevin 
by  a  mortgagee,  the  production  at  the  trial, 
from  the  possession  of  the  plaintiff,  of  thp 


notes  evidencing  the  debt  and  payable  lo 
him.  Is  prima  facie  evidence  that  they  have 
not  been  paid.  Heagney  v.  Case  Threshing 
Machine  Co.,  4  Unof.  753  (99  N.  W.  260). 

Qnestions  of  law  and  fact. 

700.  (1876.)  Where  the  defense.  Id  an 
action  upon  a  promissory  note  is  based 
upon  an  alleged  alteration  of  the  instru- 
ment. It  is  the  duty  of  the  court  to  deter- 
mine whether  such  alteration  Is  material 
Palmer  v.  Largent,  5  Neb.  223  (25  Am.  Rep. 
479). 

701.  (1897.)  "Where  the  terms  ot  a  note 
in  suit  are  not  dif^puted,  the  court  may 
Instruct  the  Jury  whether  or  not  the  note 
Is  negotiable.  Carry  v.  Slump,  52  Neb.  592 
(72  N.  W.  857). 

702.  (1897.)  The  question  whether  tiilt 
passes  to  a  negotiable  instrument  deiWerea 
to  a  bank  under  a  restrictive  but  amblgooas 
indorsement,  without  an  express  contran. 
but  In  pursuance  of  an  established  usage. 
Is  one  of  fact  rather  than  law,  and  depends 
on  the  Intent  of  the  parties.  United  Statei 
Nat.  Bank  v.  Oeer.  53  Neb.  67  (73  N.  W. 
266;  41  L.  R.  A.  439).  [Rehearing.  55  Neb. 
462.] 

703.  (1904.)  Where  there  is  conflicting 
evidence  with  regard  to  whether  or  not  the 
holder  of  a  negotiable  promissor>'  note  is 
an  innocent  purchaser,  for  vi«iue.  before 
maturity,  the  question  Is  a  question  ot  fact 
for  the  jury,  and  It  is  error  for  the  court 
to  direct  a  verdict  for  the  plaintiff,  fodffrt 
V.  O'Connor,  71  Neb.  314  (98  N.  W.  870). 

Direction  of  verdict. 

704.  (1889.)    Where  a  note  Is  given  to 

a  selling  agent  In  payment  of  a  threshing 
machine,  and  such  note  Is  forwarded  to 
their  principal,  and  at  maturity  the  maker 
sends  the  amount  to  such  agents,  who  reply 
that  they  do  not  have  the  note  bnt  will 
send  and  get  it,  there  Is  no  evidence  of 
authority  of  such  agents,  and  a  verdict  for 
pliiintlff.  In  an  action  on  such  note,  should 
be  directed.  Sieberling  v.  Demaree.  27  Neb. 
854  (44  N.  W.  46). 

Instructions. 

705.  (1877.)  It  is  error  to  refuse  to 
give  instructions  that  where  the  answer 
alleges  that  one  of  several  Joint  makers  of 
a  note  was  In  fact  a  surety.  It  will  be  takea 
as  true,  where  no  reply  was  made.  DiUon 
V.  Ruaaell  d  Holmes,  5  Neb.  484. 

706.  (1882.)    An  Instruction  which,  sub- 
-antlally,  told  the  jury  to  find  for  tbc  de- 
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f«ndaiit,  12  tbey  should  find  from  the  erl- 
d«iice  "thst  .the  defendant  before  algnlng 
said  note  need  the  diligence  and  care  that 

a  man  of  ordinary  care  and  prudence  would 
have  used  under  slmllfir  circumstances,  to 
ascertain  its  contents."  is  erroneous.  DiM- 
more  v.  Stimbert,  12  Neb.  433  (11  N.  W. 
872). 

707.  ( 1884.)  In  an  action  on  a  note 
given  for  money  placed  in  defendant's  hands 
TO  be  used  for  a  certain  purpose,  where 
tbere  was  evidence  that,  on  the  failure  of 
such  use.  the  payee  directed  it  to  be  used 
for  another  purpose,  which  was  done,  an 
Instruction  that  unless  there  was  a  final 
settlement  and  a  balance  struck  between 
the  parties,  "then  there  was  no  accord  and 
satlaiactlon  and  the  plaintiff  must  recover," 
is  properly  refused.  Hitchcock  v.  H<usler, 
16  Neb.  467  (20  N.  W.  896). 

708.  (1887.)  In  an  action  on  a  note 
where  the  defense  was  that  such  note  was 
obtained  by  the  fraud  and  connivance  of 
plaintiff  and  one  of  the  defendants,  the 
Instmetions  given  set  out  and  held  to  be 
proper.  Bmen  v.  HerVt  21  Neb.  113  (31  N. 
W.  246). 

709.  (1889.)  Where  in  an  action  on  a 
note  the  jury  were  instructed  that  if  they 
found  that  the  defendant  had  not  proved 
the  failure  <tf  consideration  as  allied  In 
his  answer,  they  should  find  for  the  plain- 
tiff, held,  error,  as  substantially  withdraw- 
ing from  the  Jury  the  other  issues  Involved 
m  the  case.  OaJloway  v.  Hicka,  26  Neb. 
531  (42  N.  W.  709). 

710.  (1889.)  An  instruction  that  the  de- 
fendant by  his  answer  alleged  that  the  note 
Qpon  which  the  acUon  was  brought  was 
execnted  and  delivered  "to  the  plaintiff'  to 
procure  credit,  etc,  was  erroneous  as  a 
misstatement  of  the  Issnee  In  the  case,  the 
ail^tlon  of  the  answer  being  that  the 
note  was  made  to  the  hosband  of  the  pWn- 
tfff  and  not  to  her,  her  ownership  and  title 
being  denied.  Gatlowaif  v.  Bieka,  26  Neb. 
531  (42  N.  W.  709). 

711.  (1889.)  Where  It  appears  that  the 
makers  €i  notes  are  jointly  liable  and  en- 
titled to  any  set-off  which  might  be  proved. 
It  Is  not  emr  to  Instruct  the  Jury  that  they 
may  And  the  whole  of  the  set-oft,  prorate 
the  same,  and  deduct,  from  the  notes  the 
proper  amount  so  found.  Davis  v.  BUman, 
27  Neb.  877  (44  N.  W.  41). 

712.  (1890.)  In  action  on  note  given  as 
purchase  price  of  hfrtel  and  fixtures,  de- 


fended on  ground  of  fraudulent  representar 
tl<mB  as  to  value.  Instructions  examined  and 

held  proper.  BalMury  v.  JddinffM,  29  Neb. 
736  (46  N.  W.  267). 

713.  (1890.)  In  an  action  on  a  promis- 
sory note,  the  defense  being  forgery,  an  In- 
struction that  if  the  jury  find  for  defendant 
on  the  question  of  foi^^ery  he  is  not  liable 
on  the  note  even  though  it  has  passed  Into 
the  hands  of  a  bona  flde  purchaser  before 
maturity,  was  properly  given.  First  Nat. 
Bank  V.  Carton,  SO'Neb.  104  (46  N.  W.  276). 

714.  (1891.)  In  an  action  to  recover 
upon  a  note  which  the  plaintiff  claimed  had 
been  canceled  by  mistake  without  being 
paid,  and  delivered  to  the  defendant,  and 
the  defendant  claimed  that  he  had  paid  the 
same,  two  of  the  Instructions  given  were 
Inconsistent  with  each  other  as  to  the 
burden  of  proof,  ani  tlierefore  erroneous, 
farmers  Bank  v.  Hanhman,  33  Neb,  445 
(50  N.  W.  328). 

715.  (1893.)  In  an  action  on  a  promis- 
sory note,  the  defense  to  which  was  failure 
of  consideration,  In  that  there  was  a  breach 
of  warranty  in  the  sale  of  certain  sheep, 
instructions  making  fraud  a  valid  defense 
to  the  action,  no  fraud  being  hi  Issue,  ia 
erroneous.  Farmers  d  Merchants  Bank  v. 
Upham,  37  Neb.  417  (66  N.  W.  1044). 

716.  (1894.)  In  an  action  by  an  In- 
dorsee of  a  note  where  the  ma^  alleges, 
as  a  defense,  that  the  rate  was  given  for 
certain  stock  of  a  milling  corporation  falsely 
represented  to  be  solvent  and  paying  largo 
dividends,  and  the  evidence  shows  the  In- 
dorser  was  a  bona  flde  purchaser  b^re  ma- 
turity, an  instruction  for  the  plaintiff  was 
proper.  Btedman  v.  Kochester  Loan  <S  Bonis 
Co.,  42  Neb.  641  (60  N.  W.  890). 

717.  (1896.)  Instructions  heJd  not  pre- 
judicial to  payee  in  an  action  on  a  note 
where  the  genuineness  of  the  signature  was 
in  issue.  JTorfoJk  Nat  Bank  v,  Joh,  48  Neb. 
774  (67  N.  W.  781). 

718.  (1898.)  In  an  action  against  the 
sureties  on  a  note  It  Is  error  to  Instruct  the 
jury  that  they  are  not  liable  thereon  to  the 
same  extent  as  the  principal,  and  that  the 
contract  of  the  sureties  Is  to  pay  only  when 
the  liability  of  the  principal  Is  fixed  and 
ascertained  by  a  Judgment  at  law  against 
him,  and  execution  Issued  thereon  and  hts 
property  exhausted.  Kroncke  v.  Madsen, 
56  Neb.  609  (77  N.  W.  202). 

719.  (1900.)  In  an  action  to  recover  on 
a  lost  note,  InstrucUons  fai  regard  to  the 
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burden  of  proving  the  loss  are  not  preju- 
dicially erroneous,  vhere  it  appears  con- 
clusively that  the  note  was  non-negotiable 
and  had  been  delivered  to  the  defendant 
Walsh  ff.  Peterson.  50  Neb.  645  (81  N.  W. 
853). 

720.  (1901.)  In  an  action  on  a  note  of 
which  plaintiff  claims  to  be  a  holder  with- 
out notice  and  the  payee's  name  appears  on 
the  tack  of  the  note,  if  the  allegation  that 
the  note  was  Indorsed  to  tbe'  plaintiff  Is 
denied  and  tbe  evidence  upon  that  point  Is 
conflicting,  it  is  error  to  refuse  to  instruct 
the  jury  that  they  cannot  find  that  the  plain- 
tiff Is  an  Innocent  purchaser  unless  the  note 
bears  tbe  genuine  or  authorized  Indorse- 
ment of  the  payee.  Western  Mattresi  Co.  r. 
Potter,  1  Unof.  627  (95  N.  W.  841). 

721.  (1902.)  An  instruction  that  a  de- 
fenduit  who  had  admitted  execution  of  the 
note  sued  on  had  the  burden  of  proving 
"the  material  allegations"  of  the  answer  in 
wbicb  he  set  up  an  affirmative  defense,  with- 
out stating  the  Issues  raised  upon  such  an- 
swer, held  without  prejudice  where  the  al- 
legations therein  were  few  in  number,  plain, 
and  simply  «cpressed,  and  all  material,  and 
another  Instruction,  stating  the  rules  of  law 
applicable  to  the  d^endant's  case,  set  forth 
wbat  he  must  establish  substantially  to  the 
same  effect  as  tbe  facts  pleaded.  Murroif 
1).  Burd,  65  Neb.  427  (91  N.  W.  278). 

722.  (1903.)  Where  no  Issue  as  to  the 
bona  fides  of  the  transfer  and  want  of  no- 
tice on  the  part  of  the  indorsee  is  raised 
by  the  pleadings,  error  in  Instructing  the 
Jury  that  a  promissory  note,  containing  an 
agreement  to  pay  exchange  on  the  prin- 
cipal sum,  is  non-negotiable,  Is  without 
prejudice.  Bovier  v.  McCarthy,  4  Unof.  490 
(94  N.  W.  965). 

723.  (1903.)  Where  a  suit  on  a  note  Is 
defended  on  tbe  ground  either  that  the  note 
was  forged,  or  that  the  amount  thereof  had 
been  raised,  an  Instruction  to  find  for  plain- 
tiff "If  you  believe  that  the  signature  is 
genuine,"  Is  erroneous.  Qandy  v.  Estate  of 
Bissell,  6  Unof.  184  (97  N.  W.  632). 

724.  (1904.)  Instructions  submitting  to 
the  jury  a  question  whether  an  assumption 
of  the  entire  notes  In  controvert  by  two  of 
the  makers  thus  releasing  the  other  two, 

'was  or  was  not  induced  by  fraud,  found 
vague  If  not  contradictory.  Jackson  v. 
Lalicker,  5  TJnof.  473  (99  N.  W.  32). 

725.  (1906.)  Where  a  bank  receives  a 
check  on  another  bank  after  banking  hours 


and  the  drawee  bank  laiU  before  cpenins 
hours  the  next  di^  an  instruction  that  If 
the*  payee  had  reason  to  believe  the  drawee 
bank  was  in  failing  circumstances,  it  was 
its  duty  to  present  the  check  for  payment 
forthwith,  is  erroneous.  Temple  v.  Carroll, 
76  Neb.  61  (105  N.  W.  989). 

Bight  to  open  and  close. 

72$.  (1902.)  Where  petition,  In  vafue 
terms  and  by  reference  to  note,  alleges  that 
twelve  per  cent,  per  annum  is  a  lawful  rate 
of  interest  by  statutes  of  Oklahoma,  and 
note  sued  on  bears  date  In  Oklaboma  and 
Interest  at  twelve  per  cent  per  annum,  and 
such  allegation  is  denied,  held  not  error  to 
refuse  opening  and  closlne  to  derendanta. 
who  plead  usury,  but  admit  execution  and 
delivery  of  note.  Heioit  w.  Bank  of  Indian 
Territorv,  64  Neb.  468  (90  N.  W.  250). 

Amount  of  recovery. 

727.  (1888.)  In  an  action  on  a  purchase 
money  note  the  consideration  may  be  in- 
quired into  and  plaintiff's  recovery  limited 
to  the  actual  amount  due.  Wilton  v.  Ells- 
worth,  25  Neb.  246  (41  N.  W.  177). 

728.  (1893.)  Where,  In  an  action  on  a 
negotiable  check,  payment  of  which  htd 
been  stopped  by  the  drawer, '  the  answer 
admitted  a  portion  of  the  indebtedness,  and 
alleged  a  partial  failure  of  consideration, 
the  plaintiff  should  recover  the  amount  ad- 
mitted to  be  due,  and  judgment  in  favor  of 
defendant  could  not  ce  sustained.  LanntRir. 
Antram  d  Co.  v.  Burnt,  36  Neb.  2S6  (54  N. 
W.  427). 

Stipulation  for  judgment. 

729.  (1879.)  Where  one  member  of  a 
partnership  draws  a  sixty  days*  si^t  draft 
of  the  firm  of  T.  ft  S.  and  Indorsed  It  In  the 
naine  of  the  firm,  and  the  drawer's  partner 
denies  any  liability  thereon,  but  at  the  trial 
stipulated  for  judgment  against  himself  as 
a  mere  accommodation  Indorser,  such  stip- 
ulation is  virtually  an  admission  of  the  n- 
lidity  of  tbe  endorsement,  and  of  his  liabil- 
ity thereon.  Trego  v.  Lowrey,  8  Neb.  238. 

Judgment. 

730.  (1881.)  Upon  an  action  on  promis- 
sory note  and  to  enforce  vendors  lien  where 
the  answer  admitted  execution  of  the  note 
but  denied  existence  of  lien,  and  the  lien 
was  found  not  to  exist,  tbe  plaintiff  is  en- 
titled to  judgment  for  amount  of  the  note. 
Rhea  V.  Reynolds,  12  Neb.  128  (10  N.  W. 
649). 

731.  (1886.)   Where  the  Justice  has  In 
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hfs  possession  the  Instrument  on  whtcli  the 

action  Is  brought,  and  tbere  is  no  affidavit 
of  the  defendant  made  and  filed  with  him 
denying  its  txecution,  nor  any  defense  made 
to  the  action,  the  justice  may  render  judg- 
ment on  fiuch  Instrument,  although  the 
plaintiff  fail  to  appear.  PhoTtix  Ins.  Co.  v. 
Lemke.  18  Neb.  184  (24  N.  W.  727). 

732.  (1898.)  Section  511  of  the  code  of 
civil  procedure  cannot  be  Invoked  In  de- 
termlnidg  the  liability  of  a  surety  to  his 
obligee  or  payee,  but  merely  requires  that 
n  Judgment  against  a  principal  and  surety 
shall  state  whiidi  is  the  principal  debtor 
and  which  the  surety,  and  provides,  as  be- 
tween them,  the  mode  of  enforcing  the 
same.  Eroncke  v.  Madsen,  66  Neb.  609 
(77  N.  W.  202}. 

733.  (1898.)  The  rendition  of  a  Judg- 
ment against  principal  and  surety  on  a 
note,  vFlthout  having  judicially  determined 
on  the  record  which  defendant  was  the  prin- 
cipal debtor  and  which  the  surety,  in  ac- 
cordance with  section  511  of  the  code  of 
civil  procedure,  does  not  extinguish  the  re- 
lation of  suretyship  between  the  parties, 
and  the  duties  of  the  creditor  with  refer- 
ence 'thereto.  Drexel  v.  Pusej/,  57  Neb.  30 
(77  N.  W.  351). 

734.  (1898.)  Where  it  la  disclosed  in  an 
action  on  a  note  that  one  maker  Is  prin- 
cipal and  the  odier  surely,  a  judgment  for 

plaintiff  should,  under  section  511  of  the 
code,  state  which  defendant  Is  the  prin- 
cipal debtor  and  which  is  surety.  Maxwell 
V.  Home  Fire  Ins.  Co..  57  Neb.  207  (77  N. 
W.  681). 

 Befonnatlon  of  instrument. 

735.  (1877.)  In  an  action  between  the 
original  parties  to  a  promissory  note,  the 
district  court  has  ample  power  to  correct 
mistakes  and  enforce  the  original  contract. 
Brown  v.  Straw,  6  Neb.  636  (29  Am.  Rep. 
369). 

 Herger  and  bar. 

736.  (1899.)  A  former  judgment  on  a 
note  is  not  a  defense  to  a  subsequent  action 
on  the  same  note,  where  the  judgment  was 
void  for  want  of  jurisdiction  over  the  person 
of  the  deffflidant.  Sackett  v.  Montgomery, 
57  Neb.  424  (77  N.  W.  1083;  78  Am.  St 
Rep.  522). 

 Payment  and  satlsfactlozr. 

737.  (1889.)  In  an  action  against  the 
malcers  and  indorser  of  a  promissory  note 
judgment  was  rendered  against  all  of  the 


defendants  jointly,  no  defense  of  surety- 
ship having  been  made  by  the  Indorser.  An 
execution  was  issued  on  the  judgment  and 
placed  in  the  hands  of  the  sheriff  for  col- 
lection and  which  was  paid  by  tht.  defend- 
ant, who  was  the  indorser  of  the  note  upon 
which  the  Judgment  was  founded,  the 
money  being  returned  by  the  sheriff  with 
the  execution  to  the  clerk  of  the  district 
court,  who  paid  it  to  the  judgment  plaintiff. 
After  the  receipt  of  the  money  the  plaintiff 
in  the  action  assigned  the  judgment  to  the 
defendant,  by  whom  it  was  paid,  and  who 
In  the  name  of  the  plaintiff  caused  an  exe- 
cution to  issue  which  was  levied  upon  the 
land  of  his  co-defendant,  and  under  which 
the  sheriff  sold  the  ^aid  land.  Held,  That 
said  sale  should  be  set  aside  upoa  the  ground 
that  the  payment  of  the  judgment  satisfied 
and  canceled  it,  and  that  the  relation  of 
principal  and  surety  did  not  exist  as  be- 
tween the  judgment  defendants,  Pfttvin  v. 
Meyers,  27  Neb.  749  (44  N.  W.  25). 

 Opening  or  vacating. 

738.  (1879.)  One  who  signs  a  note  as 
surety  supposing  an  action  against  the  prin- 
cipal to  be  on  the  genuine  note,  when  In 
fact  it  was  on  a  forged  instrument,  may  se- 
cure relief  in  equity  against  a  judgment 
recovered  therein,  when  he  makes  no  de- 
fense under  the  mistake.  Yov.ng  v.  Morgan. 
9  Neb.  169  (2  N.  W.  237). 

Attonxey'a  fees. 

739.  (1881.)  Attorney's  fees  in  notes  not 
recoverable  since  June  1.  1879.  Dow  v.  XJp- 
difce,  11  Neb.  95  (7  N.  W.  857). 

740  (1881.)  There  Is  no  authority  to 
allow  attorney  fees  in  actions  founded  on 
Instruments  executed  since  June  1,  1879. 
Hardy  v.  Miller.  11  Neb.  395  (9  N.  W.  475). 

741.  (1881.)  The  repeal  of  the  act  al- 
lowing attorney's  fees  on  foreclosure  did 
not  affect  a  contract  entered  into  while  the 
act  was  in  force.  White  v.  Rowke,  11  Neb. 
519  (9  N.  W.  689). 

742.  (1884.)  If  an  allowance  of  attor- 
ney's fees  is  made,  the  record  should  show 
the  fact,  and  it  should  be  kept  entirely 
distinct  from  the  judgment  proper.  It  is 
considered  In  the  nature  of  costs  and  should 
be  treated  as  such.  Aultman  Co.  v.  Stout. 
15  Neb.  586  (19  N.  W.  464). 

743.  (1893.)  A  provision  in  a  note  exe- 
cuted since  June  1,  1879,  for  the  payment 
of  attorney's  fees  for  collection  Is  invalid. 
Security  Company  of  Hartford  v.  Eyer,  86 
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Neb.  607  (54  N.  W.  838;  38  Am.  St  Rep. 
735). 

Appeal  Mid  error, 
744.    (1896.)    In  an  action  on  certain 

promissory  notes  a  finding  of  payment  upon 
coDfllctlng  evidence  will  not  be  disturbed. 
McCormick  Harvettinff  Machine  Co.  v.  See- 
man.  49  Neb.  312  (68  N.  W.  482). 

blai:klist. 

As  libel,  see  Zdbel  and  Bkmtler,  }  20. 

BLACKMAIL. 

Charging  one  to  be  blackmailer  libelous, 
see  Ltbel  and  Slander,  S  10. 

BLOODHOUNDS. 

Evidence  of  trailing,  see  Criminal  Law, 
8  294. 

BOARDING-HOUSES. 

See  InAkeepen. 

BOARD  OF  EQUALIZATION. 

Of  county,  see  Counties,  fS  544-661. 

Assessment  for  city  Improvements,  see 
tftttticfpal  Corporation*^  11483^02. 

For  general  city  taxes,  see  Municipal  Cor- 
porations. S8  1014-1028. 

Of  general  taxes,  see  TosoMon,  ||  327- 
348;  351-416. 

BOARD  OF  HEALTH. 

See  Health. 

BOARD  OF  SUPERVISORS. 

Of  county,  see  Counties,  II,  C. 

Review  of  decisions,  see  Appeal  and  Er- 
ror, |)!56,  67. 

Of  townships,  see  Tovma,  1112-26. 
BOARD  OF  TRANSPORTATION. 

See  Carriers.  5S  12-27. 

BONA  FIDE  PURCHASERS. 

Attachment  sale,  see  Attachment,  H  236- 
239. 

Of  negotiable  Instruments,  see  Bills  and 
Xotes,  11224-316. 

Of  mortgaged  chattels,  see  Chattel  Mort- 
gages, $11222-229. 

Of  pro  pert  V  fraudulently  conveyed  by  a 
debtor,  see  fraudulent  Conveyances,  S8  302- 
310. 

Taking  stock  of  goods  as  payment  of 
debt,  see  Fraudulent  Conveyances,  S  142. 

Of  pledgee,  see  Pledget,  ||  7-11. 


Effect  of  vacating  Judgment  on  prior  par 
chaser,  see  Judgment,  fif  327-331. 

Of  mortgaged  property,  sec  Mortgages, 
S8  292-299. 

Of  personal  property,  see  Sales,  V,  C. 

Of  land,  see  Vendor  and  Purtthasw,  V.  C 

BONDS. 

Xn  general. 
Of  abstracters,  see  Abstract  of  Title,  HI. 

2. 

Attorney  as  surety  for  client,  see  Attor- 
ney and  Client,  8  46. 

Alteration  of  bonds,  see  Alteration  of  In- 
9<nimentt;  Appeal  and  Error,  |8  2208,  2209. 

Support  of  Illegitimate  child,  for,  see 
Bastards,  88120,  121. 

In  aid  of  bridges,  see  Bridges,  SI  4-11. 

Presnmiitlon  of  consideration  when  seal 
wanting,  see  Contracts,  8  429. 

County  bonds,  see  Counties,  ||  398-109; 
460-643. 

Estoppel  to  deny  validity  of  county  bonds, 
see  Counties,  »  534-637. 

Indemnity  bonds  in  general,  see  rsrfem- 
nity. 

Limitation  of  action  on  Indemnity  bond, 
see  Indemnity,  1 28. 

Of  liquor  dealer,  see  Intoxicating  lAquon. 
II 322-329. 

Compelling  registration  of  public  toads, 
see  Mandamus,  88  156-158. 

Of  bnllders'  contracts,  see  Mechania' 
Liens,  VIII. 

Contractor's  bond  to  city,  see  Municipal 
Corporations,  11289-293. 

Of  cities,  see  Municipal  OorporatUtu, 
18  921-968. 

Validity  of  bond  Issued  by  city,  see  Mu- 
nicipal Corporations.  81  961-964. 

Right  of  taxpayer  to  object  to  issue  by 
city,  see  Municipal  Corporations^  IS  961-9fi4. 

Liability  of  surety  In  general,  see  Prix- 
ofpal  and  Burety,  II, 

Discharge  of  surety  In  general,  see  Prin- 
cipal and  Surety.  III. 

In  aid  of  railroads,  see  Railroads,  II. 

State  bonds,  see  States,  S  211. 

Scbool  district  bonds,  see  Schools  and 
School  Districts.  18174-197. 

Of  street  railroads,  see  Street  Railroads, 
18  27,  28. 

Of  townships,  see  Toume,  8|  27-31. 
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Irrigation  bonds,  see  Water  and  Water- 
(oursei,  11251-263. 

For  performance  of  duties  of  trust  or  office. 

Of  particular  public  officers,  see.  also, 
specific  topics. 

Liability  on  clerk's  bond,  see  Clerk  of 
Courtt,  H  20-80. 

Additional  bond  of  clerk  of  district  court, 
see  Clerk  of  Courts,  S3  5,  6. 

Action  on  coroner's  bond,  see  Ooronen, 
?4. 

Of  county  officers,  sec  Counties,  Sfi  135- 
141. 

Of  administrators,  see  Executors  and  Ad- 
ministrators, 11366-368. 

Of  administrator  for  sale  of  real  estate, 
see  Executors  and  Administrators,  IS  222- 
224. 

Of  guardian,  see  Ouardian  and  Ward,  {  3. 

Liability  of  road  oTerseer  on  bond,  see 
Highwaj/s,  i  150. 

Liability  of  Judge  on  bond,  see  Judges, 
If  30-34. 

Of  justice  of  peace,  see  Justices  of  the 
feaee,  1 6. 

Liability  of  Justice  of  peace  on  bbnd,  see 
Justices  of  the  Peace,  11 32-34. 

Compelling  approval  of  official  bonds,  see 
Mandamm,  148-151. 

Of  public  officers,  see  Officers,  81 23-41. 

Alteration  of  bond  of  public  officers,  see 
OUtcers,  ({169-171. 

Liability  on  sheriff's  bond,  see  Sheriffs 
and  Constables,  Si  121-145. 

Of  deputy  sheriff,  see  Sheriffs  and  Oon- 
stables,  §S  5,  6. 

Of  state  officers,  see  States,  SS  33-63. 

Liability  on  trustee's  bond,  see  Trusts, 
H  217-220. 

In  legal  proeeedlz^s. 

Appeal  bonds  in  particular  actions,  see 
specific  topics. 

Appeal  bonds,  see  Appeal- and  Brror,  VI, 

C. 

Liability  on  supersedeas  bond,  see  Appeal 
end  Error,  XVtl. 


For  appearance  In  criminal  prosecution, 
see  Bail. 

Attachment  bonds,  see  Attachment,  SS 
136-148. 

Liability  on  attachment  bonds,  see  At- 
tachment, SS  413-443. 

Liability  on  supersedeas  bond  In  attach- 
ment, see  Attachment,  SS  364-366. 

Delivery  bond  In  attachment,  see  At- 
tachment,  SS  220-228. 

Sufficiency  and  liability  on  redelivery 
bond  in  attadiment,  see  Attachment,  SS  822- 
226. 

Stay  bond,  see  Execution,  SS  106-120. 

On  appeal  from  nppointment  of  adminis- 
trator, see  Executors  and  Administrators, 
$60. 

On  appeal  from  settlement  by  adminis- 
trator, see  Executors  and  Administrators, 
SS  340-343. 

Injunction  bonds,  see  InjuncHon,  SS13&- 
139. 

Liability  on  injunction  bond,  see  Infwno- 

tion,  VI. 

Compelling  allowance  of  on  appeal,  see 
Mandamus,  SS  96-98. 

Liability  on  supersedeas  bond  on  appeal 
from  foreclosure,  see  Mortgages,  SS  932-989. 

In  replevin,  see  Replevin,  SS  143-172. 

Liability  on  bond  in  replevin,  see  Re- 
plevin, YII. 

BOOKS  OF  ACCOUNTS. 

See,  also.  Account;  Acoount,  Action  on; 
Account  Stated. 

Admissibility  In  evidence,  see  Evidence, 
SS  312-818. 

BOOKS  OF  SCIBNCE. 

AdmiBsiblllty  In  eridenee,  see  Evidence, 
SS848,  349. 

BOULEVARDS. 
Condemnation  of  property  for,  see  Emi- 
nent Domain^  i  12. 
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BOUNDARIES. 

ANALYSIS. 

Z.  DESCRIPTION. 

Location  of  Unes,  $  1. 

Townsita  lines,  {  2. 

Courses  and  distances,  $§  3-5a. 

Watercourses  as  boundaries,  i§  6,  7. 

 Heandered  lines,  §S  8-ia 

I«ocation  of  comers,  11-14. 

RstabliBliment  by  adjoining  owners,  $S  1S-S3. 

n.  BVIDENCE,  ASCERTAINMENT,  AND  ESTABLISHMBHT. 
Judicial  notice  of  correctness  of  surreys,  $  24, 
Presumption  and  burden  of  proof,     26,  86. 
Bridence  admissible. 

 In  general,  98  87-80. 

—  Maps  and  surveyor's  notes,  SS  31-33. 

Parol  evidence  in  general,  9  S  34-36. 
Competency  of  non-experts  to  testify,  SS  87-39. 
'Weisfht  and  sufficiency,  §{  40-49. 


CBOSS-BEFEBBNOSa. 

See,  also,  AdjotiUng  Landovonert;  Fences; 
Party  Walls;  Water  and  Watercourtea. 

Of  counties,  see.  Counties,  §§  4-6. 

Of  school  district,  see  Schools  and  School 
Districts,  §63. 

Of  state,  see  States,  S2. 

Description  of  lines  as  governing  land 
conveyed,  see  Deeds,  g  142. 

Admissibility  of  admissions  of  grantor  as 

to  location  of  boundary,  see  Evidence,  S  244. 

Boundaries  of  cities,  see  Municipal  Cor- 
porations, SI  61-64. 

Bffect  of  change  of  stream,  see  Water 
and  Watercourses,  {ft  61-74. 

Changing  boundary  of  township,  see 
Towns,  {11. 

I.  DESCBIPTION. 
Location  of  lines. 

1.  (1875.)  In  identifying  a  blocli  of  lots 
depended  upon  the  correct  location  of  an- 
other block,  some  distance  away,  a  comer 
of  which  has  been  taken  as  an  initial  point 
in  making  the  survey;  and  the  surveyor 
testified  that  in  185?  a  fence  was  erected 
around  the  block,  but  was  destroyed  In 
1862,  and  in  making  survey  in  question,  he 
found  west  line  and  southwest  corner  by 
remains  of  the  fence,  Instructions  were 
properly  given  to  the  Jury  that  in  determ- 
ining whether  the  fence  had  been  built 


upon  the  true  lln^  they  may  take  into  «!- 
count  the  time  when  It  was  built,  the  fwt 
that  it  was  about  the  time  of  the  snrrey. 
Horbach  v.  miler,  4  Neb.  31. 
Townslte  lines. 

2.  (1884.)  The  IntenUon  of  the  pro- 
prietor of  a  town  site  as  to  the  streets  and 
lots  therein  is  Indicated  by  the  monumenU 
which  he  has  caused  to  be  placed  at  the 
comers  of  the  lots,  and  by  his  conveyance 
of  the  streets  to  the  public,  and  in  case  of 
variance  between  the  plat  and  survey  the 
lines  actually  run  and  marked  on  the 
ground  will  control.  BoJst  v.  Streitg.  IS 
Neb.  249  (20  N.  W.  307). 

Courses  and  distances. 

3.  (1880.)  Mounds  thrown  up  by  the 
government  surveyors  as  comeis,  and  quar- 
ter section  eornera,  of  sections,  control 
course  and  distance.  Johnson  v.  Pre$tm. 
9  Neb.  474  (4  N.  W.  83);  (1894)  Thompson 
V.  Harris,  40  Neb.  230  (58  N.  W.  712). 

4.  (1895.)  Where  the  original  mounds 
or  monuments  established  during  a  govern- 
ment survey  can  be  Identified,  they  will 
control  courses  and  distances.  Peterson  v. 
Skjelver,  43  Neb.  663  (62  N.  W.  43). 

4a.  (1908.)  Fixed  monuments  and 
boundaries  actually  marked  upon  the  ground 
by  the  government  surveyors,  when  estab- 
lished, control  the  distances  stated  in  the 
notes  of  such  survey.  Bocfc  v.  Porterfield. 
80  Neb.  623  (114  N.  W  697). 
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t.  (1907.)  Fixed  monnments  and  known 
eomers  govern  both  eonrses  and  distances. 
BrtdettTtauoh  V.  Brvant,  79  Neb.  329  (112 
N.  W.  571). 

5a.  (1907.)  In  determining  the  bound- 
aries of  land,  fixed  monuments  and  known 
comers  govern  both  courses  and  distances ; 
and,  where  the  existence  of  the  original 
government  corner  is  established  at  a  cer- 
tain p(.int  by  sufficient  evidence,  its  au- 
thentlclty  cannot  be  overcome  by  showing 
that  the  location  Is  not  at  the  distance  from 
other  monuments  Indicated  by  the  field 
notes  of  the  original  survey.  Hum  v.  Alter, 
80  Neb.  183  (113  N.  W.  986). 

Watercourses  as  boundaries. 

6.  (18S8.)  Where  the  main-land  and  an 
Island  have  been  separately  surveyed,  andT 
purchased  by  different  parties  as  distinct 
tracts,  the  grantees  of  the  main-land  can- 
not claim  the  island  as  included  In  their 
grant  Wiggenhorn  v.  Eountz,  23  Neb.  690 
(37  N.  W.  603;  8  Am.  St  Rep.  150). 

7.  (1902.)  Grants  Of  land  bounded  upon 
a  river  not  navigable  carry  with  them  the 
exclusive  right  and  title  of  the  grantee  to 
the  centre  of  the  stream,  unless  the  terms 
of  the  grant  clearly  denote  the  intention 
to  stop  at  the  bank  or  margin  of  the  river; 
the  rule  of  the  common  law  being  that 
proprietors  of  land  adjoining  public  rivers 
not  affected  by  the  flow  of  the  tide  own  the 
soil  ad  Ilium  tiqwB.  McBride  v.  Whitaikert 
65  Neb.  137  (90  N.  W.  966). 

— ^— Keanderad  lines. 

S.  (1S76.)  Although,  as  to  public  lands 
of  the  United  States,  a  meandered  line  Is 
generally  considered  as  following  the  wind- 
ings of  a  stream,  yet  the  question  whether 
it  does  so  or  not  may  be  determined  by 
evidence  aliunde.  The  mere  fact  that  it  is 
ran  and  designated  upon  the  plats  as  a 
meandered  line  Is  not  conclusive  against 
the  government.  Lammera  v.  Niaaen,  4 
Neb.  245;  (1886)  BUsel  V.  Fletcher,  19  Neb. 
725  (28  N.  W.  303);  (1892)  Harrison  v. 
8tip€$,  34  Neb.  431  (51  N.  W.  976). 

9.  (1902.)  A  grant  of  land  bounded  upon 
a  Don-navigable  river,  made  by  the  general 
government  with  reference  to  the  plat  of  the 
survey,  which  shows  a  meandered  line  along 
the  river  bank,  conveys  to  the  grantee  title 
to  such  unsurveyed  Islands  or  parts  of 
isUnds  as  He  within  that  limit  McBride 
s.  WhUaker,  66  Neb.  137  (90  N.  W.  966). 

10.  (1902.)  An  Instruction  that  the  Jury 
were  to  decide  from  the  evidence  whether 


or  not  certain  meandering  lines,  located  by 
the  government  surveyor,  could  be  Identified 
where  such  lines  Indicated  the  margin  of  a 
certain  channel,  does  not  substitute  such 

meandered  lines  for  the  center  of  the  chan- 
nel as  a  boundary,  where  the  jury  are  ex- 
pressly told  that.  If  they  can  locate  such 
channel.  Its  center  is  to  serve  as  the  boun- 
dary between  the  parties  in  the  action. 
Shrake  v.  Laflin,  3  Unof.  489  (92  N.  W. 
184). 

Location  of  comers. 

11.  (1880.)  In  an  action  to  recover  cer- 
tain tracts  of  lands,  and  to  establish  the 
corners  thereof,  where  the  jury  find  that 
such  comer  was  establtshed  by  the  govern- 
ment surveyors,  its  location  cannot  be 
changed  by  testimony  showing  that  It  is  not 
equidistant  between  the  southwest  and 
southeast  corners  of  the  section.  Johnson 
V.  Preaton,  9  Neb.  474  (4  N.  W.  83). 

12.  (1902.)  If  the  location  of  section 
and  quarter  section  comers  by  the  original 
government  survey  can  be  ascertained,  they 
are  not  to  be  moved,  but  will  control  all 
other  surveys;  but  when  the  marks  of  the 
government  survey  have  been  obliterated, 
and  the  location  of  the  comers  by  that  sut^ 
vey  cannot  be  established  by  witnesses  who 
know  where  they  were  located,  resort  must 
be  had  to  other  evidence,  and  in  the  absence 
of  any  other  proof,  the  measurements  indi- 
cated by  the  field  notes  of  the  government 
survey  must  control.  Clark  v.  Thomburg, 
66  Neb.  717  (92  N.  W.  1066). 

13.  (1902.)  Government  corners  fixed  by 
a  United  States  surveyor  at  the  time  of  the 
original  survey  will  control  the  field  notes 
of  the  survey  taken  at  the  time  the  comer 
was  erected  and  will  control  the  field  notes 
or  courses  and  distances  of  any  subsequent 
survey.  Such  comer,  if  Identified  by  the 
proofs,  is  the  best  evidence  of  where  the 
line  should  be.  But  In  the  absence  of  such 
comer,  or  of  satisfactory  proof  of  Its  loca- 
tion, the  field  notes  of  the  survey  will  gov- 
em  and  determine  the  true  line,  and  such 
field  notes  and  government  plats  In  such 
case  are  prima  fade  evidence  of  Its  tme 
location,  and  the  burden  Is  then  shifted  to 
the  party  who  wishes  to  establish  the  cor- 
ner at  a  place  different  from  that  called 
for  by  the  field  notes  and  govemment  plat 
of  the  original  survey.  Knoll  v.  Handolph, 
3  Unof.  599  (92  N.  W.  195). 

14.  (1906.)  In  an  action  to  establish  a 
controverted  section  line,  where  the  trial 
Is  conducted  by  both  parties  on  the  theory 
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that  the  corner  established  by  the  govern- 
m«nt  surveyors  was  not  a  lost  corner,  it  Is 
not  error  to  charge  the  Jary  that  they  are 
to  determine  the  location  of  the  original 
boundary  line,  even  though  evidence  was 
odmltted  that  a  corner  had  been  establlsbed 
Ly  the  county  surveyor  who  proceeded  on 
the  theory  that  the  original  corner  was  lost. 
StTyker  v.  Meagher,  76  Neb.  616  (107  N.  W. 
792). 

Ustablishment  by  adjoining  owners. 

15.  (1882.)  Where  the  owners  of  a  frac- 
tional half  section  of  land,  agreed  upon  an 
tqual  division  of  the  tract  and  establtahed 
a  line  upon  which  a  hedge  was  set  out,  and 
I'ence  erected,  and  both  parties  cultivated 
up  to  and  made  improvemeDts  upon  their 
respective  tracts  with  referenoe  to  this  line, 
and  sold  and  conveyed  their  respective  In- 
terests in  the  land,  the  grantees  having 
knowledge  of  the  agreement,  the  line  thus 
established  will  be  sustained,  particularly 
in  view  of  the  fact  that  there  was  testimony 
tending  to  show  that  the  action  was  barred. 
TTutsel  V.  Lewis,  13  Neb,  416  (14  N.  W. 
155;  42  Am.  Rep.  767). 

16.  (1882.)  Where  the  true  line  can  be 
ascertained,  and  parties  by  mistake  agree 
upon  an  erroneous  line  as  their  boundary, 
lielleving  It  to  be  the  true  line,  they  will 
uot  be  concluded  by  such  agreement  from 
claiming  to  the  true  line  when  discovered, 
unless  the  statute  of  limitations  has  run, 
or  equitable  reasons  exist  for  establishing 
the  erroneous  line.  But  if  the  true  line 
cannot  be  ascertained  with  certainty,  then 
an  agreement  establishing  a  line  of  division 
will  be  sustained.  Trussel  v.  Lewis,  13 
Neb.  415  (14  N.  W.  155;  42  Am.  Rep.  767). 

17.  (1893.)  Where  there  is  a  dispute  as 
to  the  exact  boundary  between  the  owners 
of  »djoining  lands,  and  a  county  surveyor 
establishes  a  line  upon  an  actual  survey 
of  the  lands,  and  both  claimants  partici- 
pated in  making  and  paying  the  expenses 
of  Uie  survey,  which  survey  was  acquiesced 
In  for  a  considerable  time  afterwards,  it  will 
not  be  disturbed  because  a  new  survey,  made 
some  years  afterwards,  tends  to  show  a 
mistake  In  the  establishment  of  such  line. 
Benson  v.  Daly,  38  Neb.  165  (56  N.  W.  788). 

18.  (19(^.)  Where  a  division  line,  sup- 
posed to  be  the  true  line  established  by  the 
government  survey,  has  been  acquiesced  in 
by  the  parties  interested  for  more  than  ten 
years.  It  is  conclusive  of  the  location  of  the 
boundary  line;  but  whether  such  line  was 


agreed  u[>on,  or  has  been  acquiesced  in  ai 
the  true  division  line,  Is  a  question  of  fact 
to  be  submitted  to  the  jury  in  a  proper 
ease.  Clarle  v.  ThomburOt  66  Neb.  717  (92 
N.  W.  1056). 

19.  (1903.)  Where  the  true  boundary 
line  between  adjoining  owners  is  uncertain 
and  unknown  to  them  and  may  be  ascer- 
tained only  at  more  or  less  trouble  and 
expense,  an  otecuted  agreement  to  accept 
and  abide  by  a  certain  Une  as  such  bound- 
ary, is  binding  upon  the  parties  and  snbse- 
quent  purchasers  having  notice  thereof,  al- 
though the  boundary  agreed  upon  may  not 
be  the  true  line.  Egan  v.  Light,  4  Unof. 
127  (93  N.  W.  859). 

20.  (1903.)  A  road  was  ordered  by  the 
authorities  of  Nance  county  along  a  "half 
section  Une."  tn  a  contest  over  the  loca- 
tion of  such  Une  between  owners  of  prem- 
ises on  opposite  sides  thereof,  in  which 
contest  the  county  is  not  Interested,  held 
that  the  line  of  a  division  fence  jointly 
built  between  the  holdings  of  the  contend- 
ing parties,  to  which  each  party  had  occu- 
pied, and  maintained  possession  for  more 
than  ten  years,  was  rightly  adopted  by  the 
trial  court  as  the  "half  section  line"  within 
the  meaning  of  the  proceedings  locating 
such  road.  County  of  Nance  v.  Russell,  6 
Dnof.  97  (97  N.  W.  320). 

21.  (1903.)  Where  the  true  boundary 
line  between  adjoining  owners  Is  uncertain 
and  unknown  to  them  and  may  be  ascer- 
tained only  at  more  or  less  trouble  and 
expense,  an  executed  agreemeat  and  abide 
by  a  certain  line  as  such  boundary.  Is  bind- 
ing uiwn  the  parties  and  subsequent  pur- 
diasers  having  notice  thereof,  altboui^  the 
boundary  agreed  upon  may  not  be  the  true 
line.  Lynch  v.  Egan,  67  Neb.  541  (93  N. 
W.  775). 

22.  (1903.)  Bvldence  showing  that  both 
plaintiff  and  defendant  are  grantees  of 
parties  who  had  flxed  the  boundary  line 
between  their  premises  by  agreement,  and 
that  the  grantees  had  notice  of  such  agree- 
ment, sustains  a  decree  enjoining  defend- 
ant from  tearing  down  the  agreed  bound- 
ary fence.  Lynch  v.  Bgan,  67  Neb.  641  (93 
N.  W.  776). 

23.  (1907.)  A  boundary  Une  agreed 
upon  by  adjoining  land  owners  as  the  r» 
suit  of  a  survey  and  acquiesced  In  by  them 
for  more  than  ten  years,  is  conclusive,  al- 
though such  survey  afterwards  proves  to 
be  inaccurate.  Smith  v.  Nelson,  78  Neb. 
745  (111  N.  W.  779J. 
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n..  EVIDENCE,  ASCEBTAINMENT, 
AND  ESTABUSHKENT. 
7atielal  notiM  of  corractneu  of  warvvyn. 

24.  (1883.)  Judicial  notice  will  not  be 
taken  of  the  Incorrectness  of  the  govern- 
ment  surreys  of  an  Indian  reservation,  al- 
though the  court,  as  indlTlduals  may  be- 
lieve It  incorrect  Minkler  v.  State,  ex  ret. 

'Smithert,  14  Neb  181  (16  N.  W.  830). 

pTosamption  and  burden  of  proof. 

25.  (1891.)  Where  a  comer  supposed  to 
have  been  established  by  the  government  in 
the  surveys  of  public  lands  has  been  ac- 
quiesced in  by  adjoining  owners  of  such 
lands  for  nearly  ten  years,  and  improve- 
ments made  and  the  land  broken  up  to  the 
line  thus  ealUblisbed.  there  Is  n  presump- 
tion In  favor  of  such  comer  being  the  true 
r>ae,  which  can  only  be  overcome  by  clear 
proof  that  it  was  not  established  by  the 
government.  Ooy  v.  MiUer,  31  Neb.  348  (47 
N.  W.  1046). 

36.  (1902.)  Where,  on  a  line  of  the  same 
anrvey  and  between  remote  corners,  the 
whole  length  of  which  is  found  to  be  vari- 
ant from  the  length  called  for,  it  Is  not  to 
be  presumed  that  the  variance  was  caused 
from  a  defective  survey  of  any  part,  but  It 
must  be  presumed,  in  the  absence  of  clr- 
mmstances  showing  the  contrary,  that  it 
arose  from  imperfect  measurement  of  the 
whole  line,  and  such  variance  must  be  dis- 
tributed between  the  several  subdivsions  of 
the  line  In  proportion  to  their  respective 
lengths.  Brook9  v.  Stanley,  66  Neb.  826  (92 
N.  W.  1013). 

Evidence  admissible. 
— — In  gsneral. 

S7.  (1893.)  Where  a  government  corner 
between  two  adjoining  landowners  has  been 
obliterated,  the  exact  location  of  the  corner 
may  be  determined  by  the  Jury  from  the 
i*videnee  In  an  action  of  ejectment,  and  it  is 
onDeeessary  first  to  establish  the  corner  by 
an  action  in  equity.  Kitteli  v.  Jensten,  37 
Neb.  685  (56  N.  W.  187). 

28.  (1902.)  The  identification  of  a  sec- 
tioD  corner  as  a  starting  point,  made  by  the 
county  surveyor  upon  examination  of  the 
ground  and  upon  sworn  evidence,  will  not 
be  rejected  In  the  absence  of  any  showing 
of  mistake  or  error.  Shrake  v.  Laflin,  3 
Unof.  489  (92  N.  W.  184). 

29.  (1902.)  A  survey  will  not  be  re- 
jected merely  because  the  county  surveyor 
cmnmenced  the  measurement  of  a  line  at 


its  northera  extremity,  where  that  extrem- 
ity Is  well  ascertained,  instead  of  going  over 
it  from  the  south  as  was  done  in  the  orig- 
inal survey.  Bftrake  v.  Laftin,  3  Unof.  489 
(92  N.  W.  184). 

30.  (1907.)  The  fact  that  the  boundary 
lines  of  fields  and  highways,  as  established 
by  the  early  settlers,  are  In  harmony  with 
disputed  monuments  is  relevant  as  tending 
to  show  that  such  monuments  are  true  cor- 
ners. Bridenbauffh  v.  Bryant,  79  Neb.  329 
(112  N.  W.  571). 

~— -  Xaps  and  surrejror's  notes. 

31.  Field  notes  and  plats  of  the  original 
government  survey  are  competent  evidence 
In  ascertaining  where  monuments  are  lo- 
cated, in  case  a  govemment  corner  is  de- 
stroyed, or  the  point  where  It  was  originally 
placed  cannot  be  fouud,  or  the  location  of 
the  original  comer  Is  In  dispute;  but  when 
It  Is  shown  by  uncontradicted  evidence  that 
a  section  corner  was  located  by  the  govern- 
ment surveyors  at  a  certain  point,  such 
location  must  control,  even  thongb  It  Is  at 
a  place  different  from  that  given  In  the  field 
notes  and  plat  (1894)  Wood<  v.  West,  40 
Neb.  307  (58  N.  W.  938);  (1895)  Peterson 
V.  Skfelver,  43  Neb.  663  (62  N.  W.  43). 

32.  (1886.)  Where  a  stone  purporting 
to  be  the  northeast  comer  of  a  section  was 
flfty-two  rods  east  of  the  true  section  line, 
as  shown  by  the  surveys  both  north  and 
south  of  it,  and  there  was  no  evidence  tend- 
ing to  sh9w  that  it  had  been  placed  there 
by  the  govemment  surveyors,  nor  had  It 
been  seen  until  about  forty  years  after  the 
original  surveys,  fte/d,  that  the  quantity 
of  land  contained  in  the  aulidivlsions  of  the 
section  In  question,  and  the  one  east  of  It. 
and  the  field  notes  and  plates  of  the  orig- 
inal survey  were  properly  received  in  evi- 
dence for  the  purposp  of  determining  the 
original  location  of  the  section  comer.  Mor- 
rison V.  Ne'ff,  18  Neb  133  (24  N.  W.  SS6). 

33.  (1894.)  Where  the  description  In  a 
deed  contains  a  call  to  and  along  a  line, 
the  true  location  of  which  is  uncertain, 
maps  proved  to  be  in  common  and  accepted 
use  in  tbe  community  at  the  time  of  the 
conveyance  are  admissible  to  show  that  a 
lArticular  line  was  In  the  community  gen- 
erally recognized  by  the  name  used  In  the 
deed.  Hanlon  v.  Union  P.  R.  Co.,  40  Neb. 
62  (58  N.  W.  590). 


 Parol  evidence  In  general. 

34.  (1884.)  Where  there  is  a  call  In  a 
deed,  which  was  in  fart  not  Intended  by  the 
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partleB,  and  Is  nnamblgaous,  the  Intention 
of  tbe  parties  cannot  be  made  to  take  the 

place  of  the  call,  neither  U  parol  proof  com- 
petent to  locate  the  land.  OiUeapie  v.  Saw- 
yer, 16  Neb.  586  (19  N.  W.  449). 

36.  (1894.)  A  written  lease  described 
the  demised  land  as  "four  acres  out  of  lot 

four;"  In  a  certain  governmental  subdi- 
vision "lying  north  of  the  railroad  track." 
Held,  That  In  an  action  between  the  lessor 
and  lessee'B  assignee  parol  evidence  was 
admissible  to  show  that  the  lessor  and 
lessee,  about  the  time  the  lease  was  made, 
had  gone  upon  the  land  and  agreed  upon 
certain  lines  and  monuments  as  defining  its 
boundaries.  Schneider  v.  Patterson,  Murphy 
(f-  Co.,  38  Neb.  680  (ST  N.  W.  398). 

36.  (1894.)  Where  the  description  in  a 
deed  contains  a  call  to  and  along  a  line, 
the  true  location  of  which  is  uncertain, 
parol  evidence  Is  admissible  to  show  that  at 
the  time  of  the  conveyance  a  particular  line 
was  in  the  community  generally  recognized 
by  the  name  used  in  the  deed.  Hanloh  v. 
Union  P.  B.  Co.,  40  Neb.  52  (S8  N.  W.  690). 

Competency  of  non-experts  to  testify. 

37.  (1889.)  Not  Improper  for  witnesses, 
even  If  not  surveyorw,  to  testify  as  to  lines, 
corner-stones,  and  other  boundaries,  tbe  de- 
scriptim  of  the  disputed  boundary  not  re- 
quiring professional  skill  or  mathematical 
knowledge.  Obemalte  v.  EAgar,  28  Neb.  70 
(44  N.  W.  82). 

38.  (1902.)  In  determining  boundary 
lines  between  lands,  the  testimony  of  a 
non-expert,  who  claims  to  have  located  the 
line  from  government  monuments  then  in 
existence,  may  be  accepted  by  the  Jury  in 
preference  to  that  of  surveyors  who  have 
subsequently  located  a  different  line  Inde- 
pendently of  such  monuments.  Baty  v.  El- 
rod,  66  Neb.  735  (92  N.  W.  103S). 

39.  (1906.)  When  a  government  monu- 
ment, being  the  comer  between  two  ad- 
joining landowners,  has  been  obliterated.  Its 
location  may  be  proved  by  testimony  of 
witnesses  acquainted  therewith.  Reed  v. 
Burrell,  77  Neb.  76  (108  N.  W.  156). 

Weight  and  sufficiency. 

40.  (1891.)  evidence  as  to  alleged  lo- 
cation of  corner  established  by  government, 
examined,  and  held  Insufficient  to  overcome 
etteet  of  acquiescence  hy  parties  in  different 
location.  Coy  v.  Miller,  31  Neb.  348  (47  N. 
W.  1046). 


41.  (1893.)  In  an  action  of  ejectment, 
the  question  Invtdved  Iwing  the  location  ot 

a  comer  as  located  by  the  government  sur- 
vey, surveys  from  known  government  cor 
ners  both  north  and  south  and  east  and 
west  of  the  comer  in  disppute,  by  whlcb  it 
was  located  on  a  line  with  other  comers  on 
both  of  said  lines,  and  each  landowner 
would  thereliy  be  given  the  full  amount  of 
land  called  for  by  his  patent,  would  be  pre- 
ferred to  a  survey  which  was  not  begun  at 
a  known  government  comer  and  lacked 
laany  of  the  elements  of  certainty,  and 
which  gave  one  of  the  landowners  much 
more  than  he  was  entitled  to  under  liis 
patent,  and  the  other  less.  "Wooda  v.  Wwt, 
37  Neb.  400  (56  N.  W.  30). 

42.  (1894.)  Evidence  held  sufficient  to 
sustain  finding  of  Jury  that  a  govemmebt 
comer  was  located  at  a  certain  point  diffe^ 
ent  from  one  shown  in  field  notes  and  plat 
Woods  V.  Wett,  40  Neb.  307  (58  N.  W.  938). 

43.  (1896.)  In  an  action  of  ejectment 
the  evidence  as  to  the  boundary  line,  though 
conflicting,  will  sustain  a  Judgment  for  de- 
fendant Blomgren  v.  Hohn^wtt,  49  Neh 
49  (68  N.  W.  382). 

44.  (1902.)  Evidence  examined,  and 
held  to  warrant  a  finding  that  a  channel  in- 
dicated by  the  field  notes  of  an  original 
survey  as  constituting  the  boundary  line  be- 
tween parties  could  no  longer  be  located  by 
either  natural  or  artificial  landmarks. 
fihralce  v.  Lafiin,  3  Unof.  489  (92  N.  W. 
184). 

45.  (1902.)  Plaintitrs  showing  the 
United  States  survey  field  notes,  when  ap- 
plied to  the  land  in  dispute  by  a  competent 
surveyor,  supported  hfs  contention  as  to  the 
boundary  line  In  dispute,  held  sufficient 
where  the  monuments  of  the  government 
survey  are  no  longer  recognizable,  to  take 
that  question  to  the  Jury,  notwithstanding  a 
former  owner  swore  to  the  other  locatloa 
of  the  line  as  having  been  originally  made 
from  the  government  quarter-comer  mounds. 
Baty  V.  Elrod,  66  Neb.  744  (97  N.  W.  343). 

46.  (1905.)  Evidence  held  sufficient  to 
sustain  decree  in  dispute  over  Imundary  line 
between  two  quarter  sections  of  land.  Cop- 
pom  V.  Forman,  74  Neb.  276  (104  N.  W. 
167). 

47.  (1906.)  Evidence  held  sufficient  to 
sustain  decree  in  dispute  over  tMundwry 
line  between  two  quarter  sections  of  land. 
Ooppom  V.  Forman,  74  Neb.  275  (104  N.  W. 
167). 
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48.  (1907.)  In  an  action  to  recorer  poft- 
seBslon  of  n  triangular  shaped  tract  lietwera 
the  parties'  land,  which  under  one  survey 
belonged  to  defendant,  and  under  another 
belonged  to  plaintiff,  evidence  showing  the 
first  aurreyor  Ignored  certain  goremment 
comers  supports  a  finding   tor  plaintiff. 


Bridenbaugh  v.  Bryant.  79  Neb.  329  (112 
N.  W.  571). 

49.  (1998.)  It  Is  a  general  rule  that 
only  a  preponderance  of  evidence  Is  re- 
quired to  estahlish  an  issue  In  civil  actions; 
and  boundary  disputes  furnish  no  excep- 
tion to  this  rale.  Bock  v.  Porterfield,  80 
Neb.  S23  (114  N.  W.  697). 


BOUNTIES. 


1.  (1896.)  Chapter  1,  Session  Laws, 
1895,  providing  for  sugar  bounties,  carries 
no  appropriation  for  payment  thereof,  and 
there  being  no  appropriation  for  that  pur- 
pose  elsewhere,  the  auditor  has  no  author- 
ity to  issue  warrants  in  payment  of  such 
t-cuntles.  State,  ex  rel.  Iforfolle  Beet  ■Sugar 
Co.,  V.  Moore,  50  Neb.  88  (69  N.  W.  378;  61 
Am.  St  Rep.  638). 

2.  (1906.)  The  statute  offering  a  bounty 
for  the  manufacture  of  sugar  and  chicory 
being  unconstitutional  because  of  lack  of 
power  on  the  part  of  the  legislature  to  ap- 
propriate money  for  such  purpose,  the  fact 
that  the  manufacturers  paid  larger  prices 


for  their  products  to  the  producers  of  beets 
from  which  to  manufacture  these  articles, 
relying  upon  this  statute  for  remuneration, 
will  not  create  in  favor  of  such  manufac- 
turers any  obligation  against  the  state. 
Oxnard  Beet  Sugar  Co.  v.  BUtte,  73  Neb.  66 
(105  N.  W.  716). 

3.  (1906.)  Chapter  1  of  the  laws  of 
1896,  entitled  "An  act  to  provide  for  the 
encouragement  of  the  manufacture  of  sugar 

and  chloory  and  to  provide  a  compensation 
therefor,"  is  unconstitutional  and  void. 
Oxnard  Beet  Sugar  Oo.  v.  State,  73  Neb  66 
(105  N.  W.  716). 


BOWLING  ALLEYS. 

Operation  in  saloon.  ^  la  In  tills  state  a  criminal  offoiae.  Koepke 

1.    (19(ra.)    The  running  of  a*  bowling    v*  State,  68  Neb.  162  (93  N.  W.  1129). 
alley  In  connection  with  a  saloon  or  hotel. 


BREACH  OF  nA'^RIAQE  PROMISE. 

ANALYSIS. 

Constraction  of  contract,  1 1. 
Baadssf  on  of  contract,  \  2. 
Damages,  $f  3,  4. 
Pleading,  S  S. 
Evidence. 

 AdmlssibiUty,  6-18. 

 Weight  and  snffldeneyf  %\  18-15. 


Cbobs-Refebences. 
See,  also.  Marriage;  Seduction. 
Pleading  contract  as  within  statute  of 
frauds,  see  Frauds,  Statute  of,  I  2. 

Construction  of  contract. 

1.  (1903.)  Where  upon  an  ^eement 
of  marriage  the  parties  expressly  agree  that 
the  ceremony  shall  be  celebrated  in  accord- 
ance with  the  rules  and  customs  of  a  par- 
ticular religion  and  church,  such  rules  and 
customs  become  a  part  of  the  contract  end 


binding  upon  the  parties.  Wanecek  v. 
Kratky,  69  Neb.  770  (96  N.  W.  661;  66  L. 
R.  A.  798n). 

Besclsslon  of  contract. 

2.  (1903.)  Where  one  of  the  parties  to 
a  marriage  coutract  falls  to  perform  his 
agreement  at  the  time  fixed  for  the  cere- 
mony, no  reasonable  excuse  existing  for 
such  failure,  the  other  party  may  rescind 
the  contract  and  maintain  an  action  for 
damages.  Wanecek  v.  Kratky.  69  Neb.  770 
(9G  N.  W.  661;  66  L  R.  A.  798n). 
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I  If 


Damageo. 

3.  U884.)  An  action  for  breach  of 
promise,  though  In  form  ex  &>ntractu,  yet 
it  being  Impossible  to  fix  a  rule  or  measure 
of  damages,  the  Jury  must  determine  the 
same  from  all  the  circumstances  of  each 
case.  8chreckenff<at  v,  Ealg,  16  Neb.  610  (20 
N.  W.  853). 

4.  (1889.)  In  an  action  for  damages  for 
a  breach  of  promise  of  marriage,  where 
there  was  sufflctent  evidence  to  Justify  the 
Jury  In  finding  that  the  promise  vas  made, 
and  that  the  defendant  had  seduced  the 
plaintiff  through  and  by  reason  of  her  re- 
liance upon  his  promise,  it  was  held  that 
p  verdict  In  favor  of  the  plaintiff  for  |7,000 
damages  was  not  excessive.  Musselman  v. 
Barker,  26  Neb.  737  (42  N.  W.  759). 

Pleading. 

5.  (1884.)  Where  In  an  action  for 
breach  of  promise  of  marriage  the  promise 
Is  Uleged  to  have  been  made  at  a  rartaln 
date,  to  whldi  the  defendant  pleaded  In- 
fancy. It  Is  not  error  for  the  court  to  per- 
mit an  amended  petition  to  be  filed  stating 
other  promises  and  a  ratification  of  the  first 
after  the  defendant  came  of  age.  Schreck' 
cngaat  v.  Baly,  16  Neb.  510  (20  N.  W.  853). 

Bvidence. 

 Admissibility. 

6.  (1884.)  A  question  whether  plaintiff 
had  been  waited  on  by  another  suitor, 
asked  of  her  on  cross-eumination,  should 
be  confined  to  the  time  her  engagement  to 
defendant  was  in  existence.  Sthrechengaat 
V.  Ealv,  16  Neb.  510  (20  N.  W.  853). 

7.  (1889.)  The  loss  of  social  standing  In 
the  commnnity  In  which  a  plaintiff  In  an 
acUott  for  damages  for  breach  of  promise 
cf  marriage  resides,  caused  by  ibe  seduc- 
tion of  the  plaintiff,  Is  an  element  of  dam- 
ages to  be  considered  In  such  action,  and 
a  ruling  of  the  trial  court  permitting  the 
plaintiff  to  state  in  her  evidence  that  since, 
she  had  been  "sneered  at"  upon  the  streets 
in  the  city  in  which  she  resided,  would  not 
be  error  requiring  the  reversal  of  a  Judg- 
ment rendered  upon  a  rerdict  In  ihe  plain- 
tiff's favor.  Musselman  v.  Barker,  26  Neb. 
737  (42  N.  W,  769). 

8.  (1889.)  In  an  action  for  breach  of 
promise  it  was  not  error  for  the  court  to 
permit  the  plaintiff  to  testify  that  the  de- 
fendant was  the  father  of  an  illegitimate 
child,  begotten  by  him  while  the  agreement 
for  marriage  existed,  anci  on  fafth  thereof 
on  the  part  of  the  plaintiff  In  the  action. 


Muaselman  v.  Barker,  26  Neb.  737  (42  H. 

9.  (1896.)  Evidence  of  defendant's  rep- 
utation for  wealth  is  admissible  to  show 
the  condition  in  life  the  plaintiff  would 
have  secured  by  a  consummation  of  ibe 
contract,  atratton  v.  Dole,  45  Neb.  472  (6S 
N.  W.  875). 

10.  (1896.)  Where  defendant's  mother, 
at  his  request,  procured  the  plaintiff  to 
receive  him  as  a  suitor,  and  was  otherwise 
actively  engaged  In  promoting  the  marriage 
agreement,  communlcatloos  by  tho  former 
to  the  plaintiff,  while  thus  engaged,  touch- 
ing the  defendant's  property,  made  as  an 
inducement  to  the  marriage  contract,  are 
admissible  in  evidence  In  an  action  against 
the  latter  for  the  breach  thereof,  atratton 
V.  Dole,  46  Neb.  472  (63  N.  W.  875). 

11.  (1895.)  It  Is  permissible  for  the  de- 
fendant to  prove  specific  acts  of  iDOon- 
tlnence  on  the  part  of  the  plaintiff.  If 
snilty  of  fornication,  that  fact  would  be  a 
defmse  to  her  action,  since  personal  pnrl^ 
is  one  of  the  implied  conditions  of  ber 
agreement.  If  her  actions  have  been  wan- 
tonly indelicate  and  inconsistent  with  the 
conduct  of  a  pure-minded  woman,  that  fact 
is  admissible  at  least  in  mitigation  of  dam- 
a^e.  Straiten  v.  Dole,  45  Neb.  472  (63  N. 
W.  875). 

12.  (1903.)  In  an  action  for  breach  of 
promise  of  marriage  the  general  reputation 
of  the  defendant  for  wealth,  as  distin- 
gnlshed  from  his  actual  circumstances,  Is 
not  a  proper  matter  to  be  taken  into  ac- 
count in  estimating  the  amount  of  damages. 
Johangen  v.  UoOahl,  4  tTnof.  411  (94  N.  W. 
632). 


■Weight  and  sufficiency. 


13.  (1889.)  Tratimony  of  a  plaintiff.  In 
a  breach  of  promise  suit,  that  defendant 
had  often  promised  to  marry  her,  when 
corroborated  by  two  other  witnesses  Is  suffi- 
cient to  sustain  a  verdict  for  the  plaintiff. 
Mueselman  v.  Barker,  26  Neb.  737  (42  N.  W. 
769). 

14.  (1895.)  Evidence  held  safilcient  to 
BiiBtain  a  Judgment  for  plaintiff  In  an  ac- 
tion by  her  to  recover  from  defendant  dam- 
ages  for  breach  of  a  contract  to  marry. 
atratton  v.  Dole,  46  Neb.  472  (  63  N.  W. 
875). 

15.  (1903.)  Eh'ldence  examined,  and 
held  not  to  establish  a  written  contract  of 
mnrrtn-T'-  ^osiam  V,  Barge,  69  Neb.  644 
(96  N.  W.  245). 
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BREACH  OF 

Cboss-Bbbbkci. 

Information  for  disturbing  religious  so- 
ciety, see  DUturbanoe  of  PubUe  Assemblage. 

1.  (1902.)  The  defendant  in  a  proceed- 
ing for  the  prevention  of  crime  may  be 
taxed  with  costs  only  (1)  where  he  Is  held 
to  bail  by  the  district  court;  and  (2)  where, 
for  want  of  bail,  he  la  sent  to  prison.  8peer 
V.  State,  64  Neb.  77  (89  N.  W.  624). 

2.  (1902.)  Sections  500  and  501  of  the 
crimlDal  <»de,  authorize  the  taxation  of 


THE  PEACE. 

coBta  only  in  cases  where  a  crime  has  been 
charged  and  there  has  been  a  conviction  In 
accordance  with  established  procedure  and 
have  no  application  to  proceedings  under 
chapter  26.  Bpeer  v.  State,  64  Neb.  77  (89 
N.  W.  624). 

BREAKING. 

As  element  of  burglary,  see  Burglary, 
Hl-3. 

Sufficiency  of  proof  In  burglary,  see 
Burglary.  {{  40-42. 


Cross  REraaBitcES. 
Votes  procured  by  bribery,  aee  Blectiona, 

1100. 

Attempt  to  bribe  as  affecting  ciedlblllty 
of  witness,  see  WitnesseSf  1 8&6. 

Statutory  provisions. 

1.  (1884.)  Section  105  of  the  act  for  In- 
corporation of  cities  of  the  first  class  (Com- 
piled Statutes.  102).  does  not  repeal  crim- 
ing code.  p.  175,  making  the  receiving  of  a 
bribe  by  a  city  officer  a  crime.  Outhrie  v. 
State.  16  Neb.  667  (21  N.  W.  456). 

Wltnen  who  may  be  bribed. 

2.  (1906.)  One  who  has  not  been  sum- 
moned or  recognized  as  a  witness  In  a  pend- 
ing suit,  and  who  Is  not  acquainted  with 
either  of  the  parties  thereto,  and  has  no 
knowledge  of  any  fact  either  direct  or  colla- 
teral which  may  be  the  subject  of  Inquiry 
therdn.  is  not  a  witness  within  the  mean- 
ing of  section  164  of  the  criminal  code. 
Omiy  V.  State,  77  Neb.  782  (110  N.  W. 
862). 

Evidence. 

3.  (1884.)  Under  the  allegations  of  the 
Indictment  and  the  circumstances  of  the 
case  as  shown  by  the  testimony,  it  was  held 
competent  for  the  state  to  prove  other  acts 
of  bribery  than  those  alleged  in  the  indict- 
nwut  for  the  purpose  of  corroborating  the 
principal  witness  upon  material  facts  in- 
Toltred  In  the  original  contract  of  bribery, 
and  also  for  the  nurpose  of  showing  the 
eystem,  plan,  and  design  of  the  parties  in- 


volved In  the  transaction  alleged  in  the  in- 
dictment. Otithrie  v.  Btate,  16  Neb.  667  (21 
N.  W.  455). 

4.  (1906.)  On  the  trial  of  one  charged 
with  the  crime  of  attempting  to  corrupt  a 
witness,  It  is  reversible  error  to  allow  the 
state  to  introduce  evidence  tending  to  show 
that  the  defendjint  offered  a  person  the  sum 
of  $600  to  steal  a  written  Instrument  called 
a  certain  power  of  attorney,  where  the  in- 
formation contains  no  charge  of  that  kind 
or  nature.  Gandy  v.  Btate,  77  Neb.  782  (110 
N.  W.  862). 

Information. 

5.  (1884.)  The  Indictment  In  this  case 
alleged  that  the  sum  of  9300  was  paid  to 
plaintiff  in  error  as  a  bribe  by  one  C.  B., 
"and  others  whose  names  are  to  the  grand 
jurors  unknown."  The  proof  showed  that 
the  money  was  paid  by  O.  B.  tor  the  pur- 
pose alleged  In  the  Indictment.  Held,  That 
the  variance  was  not  fatal  and  that  the 
district  court  was  Justified,  under  the  pro- 
visions of  section  413  of  the  criminal  code, 
in  disregarding  it  Guthrie  v.  Btate.  16  Neb. 

667  (21  N.  W.  456). 

6.  (1906.)  An  Information  for  the  crime 
of  attempting  to  corrupt  a  witness  must 
allege  that  the  person  sought  to  be  cor- 
rupted was  a  witness;  that  the  defendant 
knew  such  person  to  be  a  witness,  or  must 
state  such  facts  constituting  the  offense  as 
show  conclusively  that  the  defendant  had 
such  knowledge.  Qandy  *.  State,  77  Neb. 
782  (110  N.  W.  862). 
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ANALYSIS. 

Ohaxaeter  of  bridges  as  highwayf  1 1. 
Aoqnlsltlon  hy  pabliCf  SI  2,  3. 
Bonds  In  aid  of  oonstrnetiou,  f  g  4-11. 
Liability  on  subscription  to  private  bridge,  f  18, 
Duty  of  mill  owner  to  construct,  9  13. 
Establishment  by  public  authority,  %i  14-18. 

 ICandamus  to  compel  constrnctKm,  1 18. 

 Selection  of  design  and  material,  1 2a 

 Contribution  of  expenses,  If  Sl-Sa 

Taxes  and  assessments,  §  31. 

Xalntenance  and  repair. 

— —  Duty  to  repair,  |S  32-37. 

■         Uandamua  to  ctonpel  repair,  1 38. 

 Contribution  and  liability  of  adjoining  county,  S§  39-58. 

IiiablUty  of  adjoining  county  lor  constructing  Ice  breaker,  S  69. 
Injuries  to  bridges,  §  60. 

Xlability  for  injuries  by  i-eason  of  defective  bridges. 

 In  general,  §§  61-68. 

 Care  required  of  public,  SS  64,  6S. 

Bight  to  assume  bridge  is  safe,  1 66. 

  ITotiee  of  defects,     67,  6& 

 B'otiee  of  claim  for  injuries,  SS  69, 7a 

 Pleading,  |8  71,  72. 

 IBvldence,  73,  74. 

 Quflstlons  for  jnry,  S  76. 


Cboss-Rbfebbitceb. 
CoDtractfl   for   construction   of  county 
bridges,  see  Oountiet,  IS  826-368. 

Liability  of  bridge  to  execution,  see  Exe- 
cution, S  26. 

Contract  for  purcbase,  see  Highwajft,  SS 

155-157. 

Bonds  in  aid  of,  by  cities,  see  Municipal 
OorporvtiOTU,  IS  947,  948. 

Duty  to  build  across  canal  or  water  way 
crossing  public  road,  see  Water  and  Water- 
coursea,  SI  67,  68. 

Character  of  bridges  as  highway. 

1.  (1876.)  Public  bridges  are  part  of 
public  roads,  and  the  provisions  of  section 
16,  chapter  67,  General  Statutes,  requiring 
contracts  for  the  construction  of  roads  to  be 
let  to  the  lowest  competent  bidder,  apply 
to  the  letting  of  contracts  for  the  erection 
of  bridges;  and  It  is  the  duty  of  county 
commissioners  to  adopt  plans  and  specifica- 
tions. In  advance  of  the  letting,  as  a  basis 
on  which  bids  may  be  received.  State,  ex 
rel.  Putnam,  v.  Buffalo  Coun^  Comm'n,  4 
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Neb.  160;  MoOonnell  v.  Dewey.  6  Neb.  886; 
Polhner  v.  Nuckolla  County,  6  Neb.  204. 

Acquisition  by  public 

2.  (1879.)  County  commlssloneiB  ban 
no  power  to  purchase  a  private  bridge  oyer 
a  stream  within  the  county;  and  an  award 
made  under  such  a  contract  la  a  nullity. 
McCann  v.  Otoe  County,  9  Neb.  324  (2  N. 
W.  707). 

3.  (1891.)  Where  the  county  board  ap- 
propriates a  private  bridge  and  locates  a 
road  over  It  upon  petition  duly  signed,  the 
county  is  liable  to  the  owner  for  compensa- 
tion. Blaine  County  v.  Bretoater,  32  Neb. 
264  (49  N.  W.  183). 

Bonds  In  aid  of  construction. 

4.  (1876.)  County  bonds  issued  for  the 
purpose  of  erecting  a  public  bridge  orer 
the  Platte  river,  conformable  In  all  respects 
to  the  laws  of  this  state,  authorizing  the 
Issuance  of  bonds  In  aid  of  woriis  of  In- 
ternal Improvement,  are  valid.  Union  P. 
R.  Co.  V.  Colfax  County,  4  Neb.  450. 

5.  (1876. )    A   bridge   over    the  Platte 
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river  Is  a  work  ot  internal  improvement, 
and  from  the  course  of  legislation.  In  this 
state.  It  is  clear  that  aid  may  be  granted  la 
Its  erection  by  the  Issuance  of  county  bonds, 
by  grant  from  the  state,  donations,  or  by 
two  counties  bordering  on  the  river  unltiog 
in  the  enterprise.  Union  P.  R.  Co.  v.  Col- 
fax Coantj/,  4  Neb.  450. 

6.  (1877.)  Precinct  bonds  may  be  Issued 
to  aid  In  building  a  public  wagon  bridge 
across  the  Platte  river,  that  being  a  work 
of  internal  improvement  Fremont  Buildr 
tng  Asa'n  v.  Shenoin,  6  Neb.  48. 

7.  (1S77.)  Where  the  vote  Is  regular  In 
all  other  respects,  It  is  not  a  valid  objection 
to  the  bonds  issued  in  pursuance  thereof 
that  the  proposition  contained  a  provision 
for  collecting  tolls  from  persons  croBslng 
the  bridge — aqpecially  after  the  bonds  have 
passed  into  the  hands  ot  innocent  purchas- 
ers. Fremont  Buildinff  Ass'n  v.  Hhenoin, 
6  Neb.  48. 

8.  (1878.)  Under  the  act  of  Februaiy 
15,  1869,  enabling  counties,  cities  and  pre- 
cincts to  issue  bonds  In  aid  ot  internal  im* 
provements,  preelncta  may  Issue  such  bonds* 
to  aid  in  the  construction  of  bridges  for 
public  use,  and  when  such  bonds  are  issued 
in  conformity  with  the  provisions  of  the 
law,  they  are  valid,  and  the  collection  ot 
taxes,  levied  on  the  property  of  the  pre- 
cinct to  pay  the  interest  thereon,  may  be 
Ifgally  enforced.  South  Platte  Land  Co.  v. 
Buffalo  County,  7  Neb.  253.  [Changed  by 
statute.  19  Neb.  159;  26  Neb.  706.] 

9.  (1884.)  A  bridge  across  the  Platte 
river  is  a  work  ot  Internal  improvement, 
and  county  bonds  voted  to  erect  the  same 
are  valid.  Nor  does  the  fact  that  the  en- 
Ure  bridge  la  within  the  limits  ot  the 
county  TOtIng  the  bonds,  change  Its  char- 
acter or  affect  the  validity  of  the  bonds. 
State,  ex  rel.  Peterton,  v.  Ketth  Cotmtjf,  16 
Neb.  608  (20  N.  W.  856). 

10.  (1888.)  Bonds  may  be  Issued  by  a 
city  to  aid  in  the  construction  of  a  public 
bridge  on  a  public  thoroughfare  leading 
iDto  such  city,  although  the  bridge  Is  out- 
side of  the  corporate  limits.  State,  ex  rel. 
City  of  Columbus,  v.  Babcoele,  23  Neb.  179 
(36  N.  W.  474). 

11.  (1888.)  The  provislone  of  section 
77,  chapter  14  of  the  Compiled  Statutes,  au- 
thorizing a  city  in  certain  cases  to  appro- 
priate the  sum  of  five  dollars  per  lineal 
foot  to  aid  in  the  construction  of  a  county 
bridge,  do  not  prevent  a  city  situated  on 


a  stream  like  the  Loup  river,  from  Issuing 
bonds  to  aid  In  the  construction  of  a  public 
bridge  across  such  river.  State,  ex  rel.  City 
of  Columbut,  V.  Baboclc,  23  Neb.  179  (86  N. 
W.  474). 

Liability  on  subscription  to  private  bridge. 

12.  (1879.)  One  who  subscribes  a. sum 
of  money  to  a  bridge  company,  in  aid  of  re- 
building a  toll  bridge,  is  not  liable  thereon 
where  the  location  of  the  bridge  is  changed 
Ti'ithout  such  subscriber's  consent,  Fremont 
Ferry  Co.  v.  Fuhrman,  8  Neb.  99. 

I>ut7  of  mill  /twner  to  conatmot. 

13.  (1906.)  Where  water  is  dlTf>rted 
from  its  natural  channel  by  n  eans  of  a 

canal  constructed  and  operated  to  supply 
power  for  a  mill.  It  Is  the  duty  of  the  mill 
owner  to  erect  and  maintain  suitable 
bridges  for  the  convenience  of  the  public 
at  any  point  where  the  canal  crosses  a 
public  road.  JiuOatlU  County  v.  Guthrie  <C 
Co.,  76  Neb.  464  (107  N.  W.  779). 

Bstabllshment  by  public  authority. 

14.  (1877.)  The  building  of  county 
bridges  being  entirely  within  the  control  of 
county  commissioners,  and  they  having  ac- 
cepted the  bridge  from  the  plaintiff,  and 
allowed  his  claim  therefor,  the  remedy  tor 
any  person  feeling  himself  aggrieved  was 
by  appeal  to  the  district  court.  Having 
neglected  this  remedy  the  plaintiff  cannot 
resort  to  equity  for  relief  by  an  original 
suit   Clark  v.  Dayton,  6  Neb.  192. 

16.  (1879.)  It  is  discretionary  with  the 
county  board  what  bridges  shall  be  erected. 
The  courts  will  not  Interfere  unless  there 
is  an  abuse  of  such  discretion.  Brown  v. 
Merrick  County,  18  Neb.  355  (25  N.  W.  8C6). 

16.  (1896.)  By  the  enactment  of  chap- 
ter 72,  Session  Laws  1887,  It  was  not  in- 
tended to  make  counties  under  township 
organization  liable  for  the  payment  of 
bridges  already  constructed.  Tu  llock  v. 
Webster  County,  46  Neb.  211  (64  N.  W. 
705). 

17.  (1896.)  Prior  to  the  enactment  of 
chapter  72,  Session  Laws,  1887,  a  county 
under  township  organisation  was  not  in- 
vested with  power  ot  building  bridges  in 

the  county.  Tullock  v.  Webster  County.  46 
Neb.  211  (64  N.  W.  705). 

18.  (1905.)  Sections  102a  and  1026. 
chapter  78,  Compiled  Statutes  1903,  being 
chapter  72,  laws  1887,  do  not  operate  as  a 
repeal  of  that  portion  of  section  7(.  article 
1,  chapter  14,  Compiled  Statutes  1903,  per- 


Digitized  by 


110 


BRIDGES. 


129 


taining  to  the  liability  of  counties,  cities 
and  Tillages  for  tbe  construction  and  re- 
pair of  bridges.  City  of  Central  City  v. 
Marguit.  76  Neb.  233  (106  N.  W.  221). 

■        Mandamtui  to  compel  construction. 

19.  (1906.)  MandamuB  will  lie  to  com- 
pel the  coDstructioQ  of  a  bridge  on  a  high- 
way across  a  stream.  Nuckollt  County  v. 
Quthrie  A  Co.,  76  Neb.  464  (107  N.  W. 
779). 

——Selection  of  design  and  materiaL 

20.  (1907.)  When  they  build  or  repair 
a  bridge,  the  commissioners  must  neces- 
sarily decide  upon  the  material  to  be  used 
and  the  character  and  design  of  the  struc- 
ture. State,  ex  rel.  Ellit,  v.  Siottzer,  79 
Neb.  78  (112  N.  W.  297), 

— —  Contiibation  of  expenses. 

21.  (1885.)  Where  tbe  middle  of  a 
stream  is  the  dividing  line  between  two 
counties,  and  a  bridge  Is  erected  across 
said  stream  by  the  county  board  of  one  of 
such  counties,  without  the  co-operation  of 
the  county  board  of  the  otter,  the  county 
erecting  the  bridge  may  use  precinct  bonds, 
voted  for  that  purpose  to  complete  the 
bridge  In  the  county  not  co-operating  In  the 
erection  of  the  bridge.  Brown  v.  Merricle 
County,  18  Neb.  355  (25  N.  W.  356). 

22.  (1885.)  Sections  87  and  88  of  the 
road  law  merely  authorize  the  county 
boards  of  counties  separated  by  a  stream 
to  meet  and  confer  together  In  regard  to 
the  erection,  jointly,  of  a  bridge  across  such 
stream,  and  to  enter  Into  a  joint  contract 
for  that  purpose,  but  In  the  absence  of  a 
contract  there  Is  no  power  In  one  board  to 
erect  or  repair  a  bridge  across  such  stream, 
and  compel  the  other  board  to  pay  part  of 
the  cost.  BTown  v.  Merrick  County,  18 
Neb.  355  (25  N.  W.  356). 

23.  (1902.)  That  a  countv  board  al- 
lowed the  claim  of  an  adjoining  county  for 
one-half  the  cost  of  a  bridge  erected  on  the 
county  line.  Is  not  available  as  an  estoppel 
on  an  appeal  from  the  order  allowing  aucb 
claim.  Saline  County  v.  Oage  County,  66 
Neb.  839  (92  N.  W.  1050).  [Reversed  on  re- 
hearing.  66  Neb.  844.] 

24.  (1902.)  The  liaHllty  of  a  county 
to  contribute  for  tbe  cost  of  the  construc- 
tion or  repair  of  a  bridge  on  a  highway 
along  the  line  between  that  and  an  adjoin- 
ing county  is  purely  statutory,  and  Is  based 
on  sections  87,  88  and  89.  chapter  78,  Com- 
piled   Statutes.   Saline    County    v.  Oage 


County,  66  Neb.  839  (92  N.  W.  1050).  [Re- 
versed on  rehearing.   66  Neb.  844.] 

25.  (1902.)  When  a  bridge  Is  con- 
structed on  a  county  line  and  the  entire 
cost  thereof  paid  by  one  county,  no  cause 
of  action  arises  against  the  aJjoining 
county  for  contribution,  In  the  absence  of 
a  contract  in  that  behalf  to  which  the  latter 
county  is  a  party.  jSaltne  County  v.  Oage 
County,  66  Neb.  839  (92  N.  W.  1050).  [Re- 
versed on  rehearing.   66  Neb.  844.] 

26.  (1902.)  That  a  county  allowed  the 
work  of  contructioD  of  a  bridge  on  the  line 
between  It  and  an  adjoining  county  to  pro- 
ceed without  objection,  and,  when  com- 
pleted, graded  the  approaches  to  tbe  bridge, 
and  that  Its  inhabitants  used  the  bridge 
would  not  estop  suclt  county  nor  Its  tax- 
payers from  denying  the  validity  of  a  claim 
presented  by  tbe  adjoining  county  to  tbe 
latter  county  for  half  the  cost  of  such 
bridge.  Saline  County  v.  Oage  County,  66 
Neb.  839  (92  N.  W.  1050).  [Reversed  on 
rehearing.   66  Neb.  844.] 

27.  (1902.)  When  tbe  county  boards  of 
■adjoining  counties  have  attempted  to  enter 
into  a  joint  contract  for  the  building  of  a 
bridge  over  boundary  streams,  but,  by  rea- 
son of  the  neglect  of  requisite  formalities, 
one  of  such  counties  falls  of  becoming  ob- 
ligated thereby,  and  the  other,  in  good 
faith,  and  pursuant  to  the  contract,  buildB 
and  pays  for  the  bridge,  tbe  former  may 
ratify  and  confirm  the  contract  by  the  al- 
lowance in  behalf  of  the  latter  of  a  claim 
for  one-half  the  contract  price  of  the  struct- 
ure, and  a  taxpayer  can  not  defeat  or  an- 
nul such  ratification  by  appealing  from  the 
order  of  allowance.  Saline  County  v.  Oage 
County.  66  Neb.  844  (97  N.  W.  583). 

28.  (1902.)  A  county  can  become  obli- 
gated to  contribute  towards  the  expenses 
of  bulMlng  a  bridge  over  a  stream  upon  a 

boundary  line  between  Itself  and  another 
county,  either  by  entering  In  the  first  in- 
stance Into  a  Joint  contract  for  the  con- 
struction of  such  bridge  In  the  manner 
prescribed  by  statute,  or  by  subsequently 
ratifying  a  contract  for  that  purpose.  Sa- 
line County  V.  Oage  County.  66  Neb.  844  (97 
N.  W.  583). 

29.  (1903.)  The  purpose  of  Compiled 
Statutes,  chapter  78,  section  87.  and  the  ones 
Immediately  following,  is  to  provide  for 
bridges  which  are  rendered  necessary  In 

order  to  travel  from  one  county  in'o  an  ad- 
jacent one,  and  to  divide  the  cost  between 
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Uie  two.  and  the  statute  should  be  con- 
strued If  possible,  so  as  to  gtve  effect  to  the 

apparent  intent  of  the  legislature.  Dodge 
County  V.  8«mndera  County,  70  Neb.  442  (97 
N.  W.  617). 

30.  (1903.)  When  the  legislature  speaks 
of  "streams  which  divide  counties,"  in  seo- 
tioQ  87.  chapter  7S,  Complied  Ctatutes,  It 
must  be  taken-  as  referring,  not  to  the  en- 
tire stream  but  to  some  part  of  or  line 
therein.  Dodge  County  v.  Bounders  County, 
70  Neb.  442  (S7  N.  W.  617). 

Taxes  and  assessments. 

31.  (1884.)  The  board  of  county  com- 
missioners had  no  authority  In  the  year 
1879  to  levy  a  bridge  tax,  there  being  no 
law  Id  force  at  that  time  authorizing  such 
a  tax.  Burlington  d  M.  R.  R.  Co.  v.  Coat 
County.  16  Neb.  136  (19  N.  W.  700). 

Xalntsoanoe  and  lepalr. 
Duty  to  repair. 

32.  (1881.)  Where  there  are  not  Buffl- 
dent  funds  In  the  county  treasury  to  re- 
pair all  the  bridges  In  a  county,  the  court 
will  not  control  the  discretion  of  county 
commissioners  as  to  What  bridges  they 
shall  repair,  unless  there  Is  a  clear  abuse 
of  the  trust.  State,  em  rel.  Roe,  v  Kearney 
County,  12  Neb.  6  (10  N.  W.  413);  (1885) 
Brown  V.  Merrick  County,  18  Neb.  355  (25 
N.  W.  356);  (1907)  State,  ex  ret.  Ellis,  v. 
Switzer,  79  Neb.  78  (112  N.  W.  297). 

33.  (1888.)  Prior  to  the  act  of  1887,  In 
-a  county  under  the  township  system  of  gov- 
ernment, the  respective  towns,  and  not  Ihe 
county  board  of  aupervisors,  wer<?  vested 
with  the  power  and  charged  with  the  duty 
of  building  and  repairing  the  bridges  In 
each  towns,  and  the  letting  of  contracts 
therefore  Whitcom^  v.  Reed,  24  Neb.  50 
(37  N.  W.  684). 

34.  (1894.)  Where  a  county  builds  a 
bridge  with  money  realized  from  precinct 
bonds,  the  precinct  Is  not  the  owner  of  the 
bridge  In  such  a  sense  as  to  relieve  the 
county  from  a  liability  to  keep  It  in  repair. 
Button  V.  State,  em  rel.  Pankonin,  42  Neb. 
^04  (60  N.  W.  1042). 

35.  (1896.)  By  the  enactment  of  cha-- 
ter  72.  Session  Laws,  1887,  it  was  not  in- 
tended to  make  counties  under  township 
organization  liable  for  repairs  made  to 
bridges  prior  to  the  taking  effect  of  said 
act.  Tullock  V,  Webster  County,  46  Neb. 
:2H  (64  N.  W.  706). 

36.  (1896.)   Prior  to  the  enactment  of 


chapter  72,  Session  Lavs,  1887,  a  county  un- 
der township  organization  was  not  charged 

with  the  duty  of  repairing  bridges.  Tullock 
t).  Webster  County,  46  Neb.  211  (64  N.  W. 
705). 

37.  (1906.)  Repairs  of  county  .bridges 
contemplated  by  secUons  114  and  115.  chap- 
ter 78,  Complied  Statutes,  providing  for  re- 
pairs are  such  as  may  be  made  at  once, 
and  without  considerable  cost.  State,  ex 
rei.  Sumpton,  v.  Smith,  77  Neb.  1  (108  N. 
W.  178). 

 Mandamus  to  compel  repair. 

38.  (1894.)  A  county  may  be  compelled 
by  mandamus  to  repair  a  bridge.  Dutton  v. 
State,  ex  rel,  Pankonin,  42  Neb.  804  (60  N. 
W.  1042). 

— ■ —  Contribution  aiLd  liability  of  adjoln- 
ix.g  county. 

39.  (1881.)'  Where  a  bridge  across  the 
Platte  river  was  constructed  by  one  county 
an  adjoining  county  cannot  be  compelled  to 
aid  In  keeping  It  In  repair.  State,  ex  rel. 
Roe,  V.  Kearney  County,  12  Neb.  6  (10  N. 
W.  413). 

40.  (1894.)  A  bridge  across  the  Phitte 
river  between  two  counties,  the  county, 
boundary  extending  to  the  channel  of  the 
liver,  it  Is  the  duty  of  each  county  to  keep 
the  respective  parts  of  the  bridge  In  repair, 
and  may  be  compelled  to  so  do  by  man- 
damus hutltuted  In  the  name  of  dtlsens  and 
taxpayers.  Ihttton  v.  State,  ex  rel.  Pan- 
konin,  42  Neb.  804  (60  N.  W.  1042). 

41.  (1899.)  Ordinarily,  where  a  stream 
of  water  constitutes  .the  boundary  line  be- 
tween two  political  snbdlvlBlcnui,  each  sub- 
division holds  to  the  middle  of  the  stream 
and  accordingly  is  liable  for  bridge  repairs, 
as  laid  down  in  Button  v.  State,  42  Neb. 
804,  Irrespective  of  the  volume  of  flowage 
being  nearer  one  bank  than  the  other.  State, 
ex  rel.  Pankonin,  v.  County  Comm'rs  of  Cass 
County,  58  Neb.  244  (78  N.  W.  494). 

42.  (1902.)  The  liability  of  a  county  to 
contribute  to  the  repair  of  bridges  along 
the  county  line,  la  purely  statutory.  Saline 
County  V.  Gage  County,  66  Neb.  839  (92  N. 
W.  1050).  [Reversed  on  rehearing.  66  Neb. 
844.1 

43.  (1902.)  Chapter  78,  Compiled  Stat- 
utes, entitled  "Roads."  in  so  far  as  it  re- 
lates to  the  building  of  bridges  over  streams 
dividing  counties,  is  not  in  violation  of  the 
constitution.  Oass  County  v.  Sarpy  County, 
66  Neb.  478  (98  N.  W  685). 
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44.  (1902.)   A  petition  In  an  acUon  by 

one  county  for  contribution  from  another 
for  repairs  to  a  bridge  over  a  stream  sepa- 
rating the  two  counties,  is  not  defective  for 
failure  to  allege  that  the  contract  was  let 
to  the  lowest  bidder.  Caa»  Countjf  v.  Sarpv 
County,  63  Neb.  813  (39  N.  W.  219). 

45.  (1902.)  "When  a  public  bridge  has 
been  constructed  acroBS  a  stream  dividing 
two  counties,  each  count?  may  be  compelled, 
at  the  Bult  of  the  other,  to  contribute  to- 
ward the  expense  of  necessary  repairs  upon 
the  same,  although  there  may  be  no  con- 
tract between  the  counties  for  the  building 
or  repair  of  the  structure.  Caaa  County  v. 
Sarpy  County,  63  Neb.  813  (89  N.  W.  291). 
[Overraled  on  rehearing.  66  Neb.  473.1 

46.  (1902.)  Where  repairs  on  a  brieve 
on  a  county  line  are  paid  for  wholly  by  one 
county,  in  the  absence  of  a  contract  In  that 
behalf,  to  which  the  other  county  is  a  party, 
no  cause  of  action  arises  against  the  latter 
unless  It  has  refused  to  enter  Into  a 
contract  therefor. .  Saline  County  v.  Oage 
County,  66  Neb.  839  (92  N.  W.  1050).  [Re- 
versed on  rehearing.  66  Neb.  844.1 

47.  (1902.)  A  county  Is  excused  from 
contributing  toward  the  expense  of  repair* 
Ing  a  bridge  over  a  stream  dividing  it  from 
an  adjoining  county  by  the  fact  that  the 
':ounty  making  the  repairs  did  so  In  viola- 
tion of  the  law  regulating  the  manner  of 
making  such  repairs  on  bridges  for  the 
maintenance  of  which  it  li  solely  responsi- 
ble. Ca99  County  v.  Sarpy  County,  66  Neb. 
473  (92  N.  W.  635). 

48.  (1903.)  The  fact  that  a  resolution, 
passed  by  the  board  of  one  county  calling 
upon  the  other,  on  t'le  opposite  side  of  a 
stream,  to  join  In  making  bridge  repairs, 
designates  two  bridges,  T7hlle,  after  the  lat- 
ter's  refusal,  a  contract  ii  let  and  recovery 
sought  as  to  the  one  only.  Is  not  fatal. 
Dodge  Cottnty  v.  8aunder$  County,  70  Neb. 
442  (97  N.  W.  617). 

49.  (1903.)  Under  the  provisions  of  sec- 
tion 87,  chapter  78,  Compiled  Statutes,  1901, 
a  county  may  be  required  to  contribute  to- 
ward the  repair  of  a  bridge  abutting  in  such 
county  although  it  is  located  mainly  within 
the  territorial  Jurisdiction  of  an  adjoining 
county.  Dodge  County  v.  Saunders  County, 
70  Neb.  451  (100  N.  W.  934). 

50.  (1903.)  The  word  "stream"  as  used 
In  Compiled  Statutes,  chapter  78.  section 
87,  is  used  in  A  general  sense,  and  Includes 


riven,  and  ranaller  courses  of  running 

water.  Dodge  County  v.  Saunders  County, 
70  Neb.  451  (100  N.  W.  934). 

51.  (1904.)  When  a  county  has  refused, 
upon  request,  to  participate  with  an  ad- 
joining county  in  repairing  a  bridge  over 
a  stream  forming  nart  of  the  boundary  line 
between  them,  and  the  latter  county  has 
performed  the  work  at  Its  separate  expense, 
it  is  not  a  defense  to  an  action  for  contribu- 
tion under  the  statute,  tiiat  the  plaintiff 
county,  in  procuring  the  repairs  to  be  made, 
proceeded  In  an  irregular  or  Illegal  man- 
ner with  respect  to  obligating  Itself  to  pay 
for  them,  provided  it  did  in  fact  become  so 
obligated.  Cass  Cour>ty  v.  Sarpy  County. 
72  Neb.  93  (100  N.  W.  197). 

52.  (1904.)  Where  there  is  a  bridge 
over  a  stream  which  divides  two  counties 
and  is  a  charge  upon  each,  it  is  the  duty 
of  the  county  board  of  either  county,  when 
notified  in  writing  by  the  other  to  join  In 
a  contract  for  the  repairs  of  the  bridge,  to 
either  to  comply  with  the  notice  by  joining 
in  the  contract  or  unequivocally  refuse  to 
do  BO.  IsJce  V.  State,  ex  ret.  Pankonin,  72 
Neb.  278  (100  N,  W.  315). 

68.  ( 1904. )  The  duty  of  one  county 
when  notified,  to  join  with  another  county 
In  a  contract  for  repairs  of  a  bridge  over  a 
boundary  stream,  or  else  to  unequivocally 
refuse  to  do  so,  may  be  enforced  by  man- 
damus. Iske  V.  State,  ex  rel.  Pankonin,  72 
Neb.  278  (100  N.  W.  315). 

64,  (1905.)  The  tPrm  "bridges."  In  sec- 
tion 77,  article  1.  chapter  14,  Compiled 
Statutes,  1903.  making  it  the  duty  of  cities 
to  repair  bridges,  does  not  include  the  ap- 
proaches tiiereto.  City  of  Central  City  v. 
Xarquts,  76  Neb.  28S  (106  N.  W.  221). 

55.  (1906.)  A  county  which  refuses  to 
enter  Into  a  contract  with  an  adjoinlog 
county  to  repair  a  bridge  across  a  stream 
dividing  the  counties  !e  liable  to  the  county 
making  the  repairs  under  contract  for  "such 
proportion  of  the  coat  of  making  said  re- 
pairs as  It  ought  to  pay,  not  exceeding  one- 
half  of  the  full  amount  so  expended,"  when 
the  county  making  the  repairs  has  followed 
the  procedure  pointed  out  by  the  statute 
as  to  notice,  etc  Dodge  Coun^  v.  Saunden 
county,  77  Neb.  787  (110  N.  W.  766). 

56.  (1906.)  Where  the  proper  steps  have 
been  taken  to  render  an  adjoining  county 
liable  for  the  repair  of  a  bridge,  and  where 
an  issue  is  raised  as  to  the  necessity  of 
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the  repairs  or  as  to  the  amount  paid  betng 
more  than  the  actual  and  reasonable  cost 
tbereot,  then  the  amount  that  the  defaulting 
cotrnty  ought  to  pay  Is  a  question  for  the 
jury,  but,  If  no  such  issue  Is  tendered,  the 
eonnty  In  defanlt  Is  liable  for  one-half  of 
the  cost  of  repairs.  Dodge  County  v.  Saun- 
ders County.  77  Neb.  787  (110  N.  W.  756). 

57.  ( 1906. )  The  fact  that  a  bridge 
across  the  Platte  river  where  It  divides  the 
counties  of  Dodge  an>i  Saunders  is  not  one 
continuous  structure,  but  consists  of  two 
separate  portions  separated  by  an  Island, 
one  of  which  portions  Is  entirely  within 
Dodge  county,  does  not,  under  the  drcnm- 
stances,  rellere  Saunders  county  from  the 
turden  of  contributing  to  the  repair  of  the 
entire  structure.  Dodge  County  v.  Saun- 
ders County,  77  Neb.  787  (110  N.  W.  756). 

58.  (1906.)  Though  the  whole  of  the 
Platte  river,  flowing  between  Colfax  and 
Butler  counties  Is  In  Colfax  county,  man- 
damus to  compel  Colfax  county  to  repair  a 
bridge  that  has  been  taken  out  by  an  Ice- 
gnrge,  cannot  be  maintained  without  notice 
to  both  counties,  under  section  116,  chapter 
78,  Compiled  Statutes,  and  the  counties 
must  be  joined.  State,  ex  rel.  Sumpton,  v. 
Smith.  77  Neb.  1  (108  N.  W.  173). 

Liabfllty  of  adjoining  county  for  con- 
Btraeting  ice  breaks. 

59.  (1906.)    A  ooruty  Is  not  liable  for 

contribution  to  the  coat  of  Ice  breaks  erected 
by  an  adjoining  county  at  a  bridge  across 
a  stream  dividing  the  counties,  when  the 
notice  to  repair  made  no  mention  of  the 
necessity  for  such  Ice  breaks.  Dodge  County 
V.  Saunders  County,  77  Neb.  787  (110  N.  W. 
7S6). 

Injuries  to  bridges. 

60.  (1884.)  On  trial  under  an  indict- 
ment for  maliciously  cutting  down  and  de- 
stroying a  public  bridge  on  a  public  high- 
way, it  is  competent  for  the  state  to  prove, 
by  the  records  of  the  county  commission- 
ers' court,  the  establishment  of  the  highway 
on  which  the  bridge  was  oonstracted,  and 
also  by  such  records  and  the  records  of  the 
district  court,  that  the  accused  presented 
and  prosecuted  his  claim  for  damages  re- 
salting  from  such  location,  and  that  he 
received  and  accepted  the  damages  awarded 
him  by  the  trial  jury  in  the  district  court. 
O'Dea  V.  State,  16  Neb.  241  (20  N.  W.  299). 

Liability  for  Injuries  by  reason  of  de- 
fective bridges. 
—  "'-In  generaL 

61.  (1880.)  At  common  law  a  county  is 
not  liable  for  the  failure  of  the  commission- 


lES. 

ers  to  keep  a  bridge  In  repair.  Wood*  v. 
Colfax  County,  10  Neb.  552  (7  N.  "W.  269). 

62.  (1893.)  Where  a  county  board  negli- 
gently fails  to  keep  a  public  bridge  in  suit- 
able repair  so  as  to  be  in  a  safe  condition 
for  travel,  and  damages  have  been  occa- 
sioned by  reason  thereof,  under  the  act  of 
the  legislature  of  1889,  the  county  is  ..able 
therefor  to  the  person  sustaining  the  dam- 
ages, unless  he  has  been  guilty  of  contrib- 
utory negligence.  HoUingsworth  v.  Saun- 
ders County.  36  Neb.  141  (54  N.  W.  79). 

63.  (1906.)  One  who  Is  injured  by  rea- 
eon  of  a  defective  bridge  while  riding  in 
a  private  vehicle  may  recover  from  a  county 
otherwise  liable,  notwithstanding  the  negli- 
gence of  the  driver,  which  may  have  con- 
tributed to  produce  the  injury,  the  injured 
party  being  free  from  negligence  and  hav- 
ing no  authority  or  control  over  the  driver. 
Loso  V.  Lancaster  County,  77  Neb.  466  (109 
N.  W.  752). 

 Care  required  of  public. 

64.  (1902.)  In  constructing  and  main- 
taining a  bridge  for  public  use,  a  munici- 
pality is  not  limited  in  its  duty  by  the 
ordinary  business  use  of  the  strutlure,  but 
is  required  to  provide  for  what  may  be 
fairly  anticipated  for  the  proper  accommo- 
dation of  the  public  in  the  various  occupa^ 
lions  which  may  be  pursued  in  the  locality. 
Seyfer  v.  Otoe  County.  66  Neb.  566  (92  N. 
W.  756). 

65.  (1905.)  Tn  au  action  for  injuries 
caused  by  a  defect  in  a  bridge  at  a  point 
near  one  side,  an  instruction  that  It  is 
not  necessary  that  defendant  keep  the  en- 
tire width  of  Its  hlgiiwaya  and  bridges  in 
good  condition  for  travel,  while  stating  a 

orrect  proposition  of  law,  held  erroneous 
under  the  circumstances  of  this  case.  Clin- 
gan  v.  DUeon  County,  74  Neb.  807  (105  N. 
W.  710). 

 Bight  to  assume  bridge  is  safe. 

66.  (1905.)  A  party  attempting  to  cross 
a  bridge  which  is  a  part  of  a  highway  In 
the  absence  of  notice  to  the  contrary,  or 
facts  sufficient  to  put  him  on  inquiry,  has  a 
right  to  assume  that  it  la  reasonably  safe 
for  the  accommodation  of  the  public  at 
large  in  the  various  occupations  pursued 
In  the  locality  where  the  bridge  is  situated. 
City  of  Central  City  v.  Marquis,  75  Neb.  233 
(106  N.  W.  221). 

 Notice  of  defects. 

67.  (1904.)  The  county  cannot  be  held 
as  an  Insurer  of  those  who  have  occasion 
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to  use  a  county  bridge.  If  the  defect  In  a 
bridge,  from  which  lojury  and  damages  oc- 
cur to  the  person  uatng  it,  aa  a  latent  de- 
fect, not  dlscemable  from  the  ordinary  tests 
and  uamtuatioDB  usually  made  to  ascer- 
tain Us  condition,  and  If  those  chared  with 
such  examination  have  not  been  negligent 
In  their  duty  in  that  regard,  the  county 
cannot  be  held  liable  for  damages  caused 
by  such  latent  and  undlsco%'ered  defects. 
Johmton  County  v.  Carmen,  71  Neb.  682  (99 
N.  W.  502). 

68.  (1905.)  In  an  action  to  recover  for 
[lersonal  injuries  rraulting  from  the  detect- 
*ve  condition  of  a  bridge,  it  is  not  error 
to  instruct  the  Jury  that  actual  notice  to 
the  mnnlclpallty  is  not  necessary,  where 
"the  detects  are  of  such  a  nature  or  have 
existed  for  such  a  length  of  time  that  they 
might  by  the  exercise  of  ordinary  diligence 
have  been  discovered  and  repaired."  City 
of  Central  City  v.  Marquia,  75  Neb.  233  (106 
N.  W.  221). 

 ITotloe  of  claim  for  Injnriw. 

69.  (1893.)  The  person  sustaining  dam- 
ages by  the  failure  of  a  county  board  to 
keep  a  public  bridge  in  repair,  may  main- 
tain an  original  action  against  the  county 
whose  duty  it  was  to  keep  the  bridge  in 
repair.  He  is  not  required  .to  present  Us 
claim  to  the  county  board  for  allovance  or 
rejection,  since  the  prorlslons  of  section  37, 
chapter  18,  Complied  Statutes,  do  not  apply 
to  demands  arising  upon  torts.  Hotlinga- 
vHtrth  V.  Bounders  County,  36  Neb.  141  (54 
N.  W.  79). 

70.  (1895.)  A  county  Is  liable  In  dam- 
ages for  injuries  resulting  from  an  unsafe 
county  bridge,  though  no  notice  of  the  de- 
fect had  been  given  to  any  officer  of  the 
county.  Raaach  v.  Dodffs  County,  43  Neb. 
508  (61  N.  W.  72B). 

 Pleading. 

71.  1893.)  The  pettltion  to  recover 
damages  from  a  county  for  injuries  result- 
ing from  a  failure  of  the  county  board  to 
keep  a  public  bridge  In  repair,  set  out  In 
the  opinion,  held  to  state  a  cause  of  action. 


SoninQausorth  v.  Saunders  County,  86  Neb. 
141  (54  N.  W.  79). 

72.  (1904.)  In  a  suit  against  a  county 
for  damages  on  account  the  death  of  a 
party  caused  by  the  giving  way  of  a  county 
bridge,  the  petition  contained  a  general 
statement  that  the  bridge  was  "out  of  re- 
pair and  unsafe,"  a  motion  for  a  more  stre- 
ciflc  statement  should  be  sustained.  John- 
son County  V.  Carmen,  71  Neb.  682  (99  N. 
W.  502). 

 Evidence. 

73.  (1902.)  The  declaration  of  a  de- 
ceased person  made  to  a  third  party,  aa  to 
his  knowledge  of  the  condition  of  a  brldne, 
which  gave  way  while  he  was  attempting 
to  cross  it  and  caused  his  death,  before  the 
accident  occurred,  may  be  properly  received 
in  evidence  as  tending  to  establish  contribu- 
tory negligence.  Beyfer  v.  Otoe  County,  66 
Neb.  666  (92  N.  W.  7S6). 

74.  (1905.)  Evidence  In  an  action  for 
injuries  sustained  by  plalntltt  by  reason  of 
the  fall  of  a  bridge  while  crossing  over  tbe 
same  with  a  traction  engine  held  to  sostain 
a  finding  of  constructive  notice  of  the  de- 
fective condition  of  the  bridge.  City  of  Gm> 
tral  City  v.  Harris,  76  Neb.  288  (106  N.  W. 
221). 

 Questions  for  Jury; 

76.   (1902.)   In   an    action   against  a 

county  by  the  administrator  of  the  estate 
of  a  deceased  person  to  recover  damages  al- 
leged to  have  been  caused  by  the  breaking 
down  of  a  bridge  while  the  deceased  wu 
attempting  to  crras  it  with  a  steam  traction 
engine  and  separator,  it  Is  tor  the  Jnry  to 
determine  whether  the  bridge  was  property 
constructed  and  maintained,  and  whetlier 
the  use  the  deceased  was  making  of  it  was 
unusual  and  extraordinary,  and  such  aa  the 
county  was  not  bound  to  anticipate.  Beyfer 
V.  Otoe  County,  66  Neb.  566  (93  N.  W.  756). 

BRIEFS. 
In  appeal  In  criminal  casei^  see  OrtmM. 
Law,  { 1056. 
In  appeal  in  civil  cases,  see  Appea  a»d 

Error,  XI. 
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ANALYSIS. 

L  VM3fU0YJSEXITf  AXTTHOBITY,  AND  DTTTIES  07  BBOKBB. 
Contract  of  employmoit,  ||  1-4. 
Necessity  of  contnust  In.  writing,  ii  5-10. 

 Sufficiency  of  olgnature,      11,  12. 

Bxolnrive  authority,  §  13. 
B«vocatton  of  authority,  1 14. 
Authority  conferred,  S|  14a,  16. 

Bights  of  purchaaer  undei  sale  repudiated  by  principal,  |  ISa. 
Authority  to  act  for  buyer,  H  10-18. 
Purchase  of  property  by  broker,  H  19-28. 
Priority  of  claims  of  purchasers,  i  iMu. 
Doilal  of  reUtion  by  broker,  24a. 

n.  OOXPSNSATION  AND  LIENS. 

Bight  to  compensation,  §i  25-28. 
Acting  for  both  parties,  ||  aO<^ 
Suffldoncy  of  services. 

 In  general,  {|  34-37. 

 Bringing  parties  together,  If  88-48. 

Failure  to  complete  transaction. 
 In  general,  8  49' 

 Default  of  principal  or  seller,  SS  60-54. 

—^—Default  of  purchaser,  SI  55-67. 
fraud  and  bad  faith  of  broker,  »  58-00. 
Quantum  meruit,  recorery  on,  SI  61-66. 
Failure  of  notice  to  roach  seller,  I  67. 

in.  ACTIONS  irOB  COMPENSATION. 
Pleading,  1168-71. 
Issues  and  proof,  IS  72-76. 
Defenses,  H  76-78. 
Evidence. 

 BurdMi  of  proof,  IS  79-81. 

 AdmlssibUlty,  IS  82-84. 

Weight  and  sufficiency,  IS  86-96. 
Instmetlona,  SS  97-106. 

■ 

CRDss-RErmiENCBB.  ReooTory  of  money  received  by  broker. 

Agents  in  wneml.  see  Principal  and    Bee  Money  Received,  i  20. 
^     .  •  Liability  of  telegraph  company  to  broher 

Agents  for  sale  of  goods  on  commission,  tor  commission  for  mistake  in  sending  mes- 

Agenw  lor  wie      e  TeJegrapht  and  Telephones,  S  36. 

see  Factors.  "  ' 

insurance  agents,  see  Insurance,  S  8  50-66.  Rights  ot  purchaser 

,               „   ^        ,  Drinclnal.  see  Tcndor  and  Purchaser,  1 12. 

Employefs  and  employees,  see  Master  and  Pnncipai.  «« 

Servant.  L  EMPLOTMBNT,    ATTTHOBTrT,  AND 

Embezzlement  by  broker,  see  Embezzle-  DUTIES  OP  BBOKEB. 

ment.  S  18.  Contract  of  employment 

SufBcleney  of  memorandum,  of  authority  (1896.)    A  conveyance  of  chattels  at 

to  sell,  see  Frauds,  Statute  of,  1 42.  certain  price,  with  a  provision  that  the 

Recovery  of  money  paid  to  broker  on  buyer  may,  upon  failure  to  resell,  return 

board  of  trade,  see  Oaming,  ||  25-29.  them.  Is  a  contract  of  sale  with  an  option 
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to  reclud,  and  not  a  contract  of  brokerage. 
Hottck  V.  Linn,  48  Neb.  227  (66  N.  W.  1103). 

2.  (1904.)  Where  the  owner  by  letter 
authorized  an  agent  to  make  a  sale  of  a 
certain  tract  of  land  and  offered  a  specifled 
commission  for  doing  so,  and  the  agent  by 
letter  notified  the  owner  that  he  was  at- 
tempting to  make  the  sale  In  the  manner 
suggested  by  the  owner  and  named  a  pros- 
pective purchaser  to  whom  the  land  was 
finally  sold  In  the  manner  agreed  upon  be- 
tween the  owner  and  agent,  such  a  contract 
In  writing  as  Is  required  by  section  74  of 
chapter  73,  Compiled  Statutes,  Is  created. 
Bradley  cE  Co.  v.  Bower,  6  IJnof.  542  (99  N. 
W.  490). 

3.  (1904.)  Under  the  provisions  of  sec- 
tion 74,  chapter  73,  Compiled  Statutes,  1901, 
a  contract  for  the  sale  of  land  between  the 
owner  thereof  and  an  agent  or  broker  must 
be  signed  by  the  owner  and  broker,  must 
contain  a  description  of  the  land,  and  set 
forth  the  amount  of  compensation  the  agent 
Is  to  receive  for  negotiating  a  sale,  or  It 
will  be  void  and  furnish  no  basis  for  re- 
covery. Danielaon  v.  Oocftel,  71  Neb.  800 
(98  N.  W.  819). 

4.  (1905.)  A  letter  written  to  one  who 
has  Boliclted  the  agency  for  the  sale  of  cer- 
tain real  estate.  In  which  the  owner  states. 
In  substance,  "I  still  have  the  northwest 
quarter  of  section  20,  township  22-5,  and 
would  sell  for  $3,000  caBji  net  to  me,  or 
13,200  on  time,  one-third  down  and  the 
back  payments  secured  by  first  mortgage. 
The  man  that  sells  it  will  have  to  get  his 
commission  out  of  the  man  that  buys" — is 
Bufficlent  to  authorize  such  person  to  sell 
the  land  according  to  the  terms  therein 
stated.  Weaver  v.  Snively,  73  Neb.  35  (102 
N.  W.  77). 

Necessity  of  contract  In  writing. 

5.  (1890.)  Where  a  landowner  employs 
an  agent  to  procure  a  purchaser  for  his 
real  estate  upon  certain  terms  and  condi- 
tions, the  contract  of  employment  need  not 
be  In  writing.  Orifflth  v.  Wooltoorth,  28 
Neb.  715  (44  N.  W.  1137). 

6.  (1902.)   A  verbal  contract  with  an 

agent  or  broker  to  sell  land  for  the  owner 
thereof,  is  void  under  the  statute  of  frauds, 
and  it  requires  the  voluntary  act  of  both 
parties  thereto  to  execute  It  so  as  to  com- 
pletely take  it  out  of  tbe  operation  of  the 
RiRttite.  Allen  V.  Hall,  64  Neb.  256  (89  N. 
W.  803). 


7.  (1903.)  The  act  of  1897  (Session 
Laws,  1897,  eh.  &7),  entitled  "An  act  to 
provide  for  the  mailing  of  contracts  in 
writing  between  owners  of  land  aod  broken 
or  agents  employed  to  sell  lands,"  Is  not 
repugnant  to  the  constitutional  inhibition 
against  special  legislation;  and  every  pro- 
vision of  said  act  is  clearly  expressed  in  Its 
title.  BaJeer  v.  OWcn,  68  Neb.  368  (94  N. 
W.  615). 

8.  (1904.)  A  verbal  contract  with  an 
agent  or  broker  to  sell  land  for  the  owner 
or  to  obtain  a  purchaser  therefor  is  void. 
Covey  V.  Henry,  71  Neb.  118  (98  N.  W.  434); 
Frahn  V.  Metoatf,  75  Neb.  241  (106  N.  W. 
227). 

9.  (1906.)  A  contract  whereby  a  real  es- 
tate agent  agrees  to  secure  tar  purehise 
by  defendant  a  tract  of  land,  and  a  check 
for  his  commission  Is  given  in  advance,  to 
be  valid  when  the  land  is  secured,  is  not 
within  the  statute  of  frauds  and  not  void 
as  not  being  in  writing.  Mellor  v.  McCon- 
new.  75  Neb.  776  (106  N.  W.  1012). 

10.  (1905.)  A  contract  whereby  one  per- 
son employs  an  agent  to  negotiate  for  the 
purchase  of  real  estate  is  not  a  contract 
for  the  creation  of  an  state  or  Interest  in 
land,  or  trust  or  power  over  or  concerning 
lands,  etc.,  within  thf  meaning  of  the  stat- 
ute of  frauds.  Johnson  v.  Hayward,  74  Neb. 
157  (103  N.  W.  1058). 

 Sufficiency  of  signature. 

11.  (1907.)  The  word  "subscribed"  as 
used  In  section  74,  chapter  73,  Compiled 
Statutes,  1905,  relating  to  contracts  betwea 
real  estate  brokers  and  landowners,  Is  bjh- 
onymous  with  the  word  "signed."  Xyen 
V.  Moore,  78  Neb.  448  (110  N.  W.  989). 

12.  (1907.)  The  requirement  of  section 
74,  chapter  75,  CompI'Pd  Statutes,  1905,  that 
the  contract  be  "subscribed"  by  both  parties 
Is  met  where  the  slgnaturesi  of  the  parties 
are  placed  thereon,  for  the  purpose  of  an- 
thenttcatlng  and  giving  force  and  effect  to 
the  contract,  whether  they  be  placed  at  the 
bottom,  the  top,  or  In  the  body  of  the  In- 
strument. MyerB  v.  Moore,  78  Neb.  448  (110 
N.  W.  989). 

Exclusive  authority. 

13.  ( 1897.)  A  stipulation  giving  the 
agent  exclusive  authority  to  sell  the  prem- 
ises for  an  Indefinite  time  is  not  void  as 
against  public  policy.  Wood*  v.  Bart,  60 
Neb.  497  (70  N.  W.  58). 
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Berocation  of  authority. 

14.  (1897.)  The  principal  may,  at  any 
time  before  sale,  revoke  the  agent's  au- 
t&oiity,  even  though  the  instrument  ex- 
pressly stipulated  the  agent's  power  to  sell 
should  be  exclusive.  Woods  V.  Sort,  50 
Neb.  497  (70  N.  W.  53). 

Authority  conferred. 

14a,  (1882.)  "Where  an  agent  with  only 
special  and  limited  authority  to  sell  a 
tract  of  land  for  a  fixed  price  in  case  he 
tonid  sell  it  "immediately,"  answered  by 
letter  that  he  could  not  sell  It  for  that 
price,  and  requested  permission  to  sell  for 
roQslderably  less,  or  If  that  were  not  given 
to  "let  the  matter  drop,"  he  has  no  au- 
thority to  sell  the  land  at  the  price  first 
offered,  without  a  renewal  of  his  agency. 
Matthevs  V.  Sowle,  12  Neb.  398  (11  N.  W. 
857). 

IB.  (1905.)  A  written  contract  between 
the  owner  of  real  estate  and  a  real  estate 
broker  for  the  "sale"  of  property  does  not 
contemplate  an  exchange  thereof  for  other 
property.  Lucas  v.  County  Recorder  of  Oasa 
County.  75  Neb.  351  (106  N.  W.  217).) 

Bights  of  purchaser  under  sale  repudiated 
by  principal. 
15a.  (1898.)  Where  a  real  estate  agent 
gave  a  memorandum  of  sale  subject  to  ap- 
proval  of  his  principal,  and  the  evidence 
showed  the  tetter's  prompt  disapproval,  di- 
rection of  a  verdict  against  one  claiming 
the  realty  under  the  memorandum  was  held 
proper.  Potcell  v.  Binney.  64  Neb.  890  (74 
N.  W  1073). 

Authority  to  act  for  buyer. 
See,  also,  post,  SS  30-33. 

16.  (1902.)  When  a  party  acts  as  agent 
for  both  the  seller  and  the  buyer,  and  that 
Is  known  to  them,  the  law  exacts  the  most 
perfect  good  faith,  honesty  and  fa:rneas  on 
hla  part,  and  will  "not  adjudge  the  specific 
performance  of  a  contract  thus  made  unless 
it  has  been  entered  Into  with  perfect  fair- 
ness and  without  misapprehension  or 
misrepresentation.  Andrew  v.  Whitwer,  3 
L'Dof.  55  (90  N.  W.  924). 

17.  (1905.)  The  mere  listing  of  prop- 
erty with  a  broker  foi  sale  does  not  neces- 
sarily constitute  the  broker  the  owner's 
agent  to  make  the  sale  so  as  to  prevent 
htm  from  becoming  agent  for  a  person  de- 
siring to  purchase  the  property.  •Johiuon 
V.  Hayward,  74  Neb.  157  (103  N.  W.  1058). 

18.  (1905.)    A  broker  whose  undertak- 
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ing  is  merely  to  find  a  purchaser  at  a 
price  fixed  by  the  seller,  or  at  a  price  which 
shall  be  satisfactory  to  the  seller  when  he 
and  the  purchaser  meet,  is  in  reality  only  a 
middleman,  whose  duty  is  performed  when 
the  buyer  and  seller  are  brought  together, 
and  hence  may  act  as  agent  for  one  desiring 
to  purchase  the  property.  Johtuon  v.  Say- 
ward,  74  Neb.  166. 

Purchase  of  property  by  broker. 

19.  (1888.)  Where  an  agent  for  the  sale 
of  real  estate  conceals  from  his  principal 
material  facts  relative  to  the  value  of  the 
property  to  be  sold,  and  by  a  subterfuge 
fraudulently  purchases  the  property  from 
his  principal  In  the  name  of  another,  for 
less  than  its  value,  the  principal  may,  by 
proper  proceedings  in  equity,  rescind  the 
sale  and  require  a  conveyance  of  the  prop- 
erty from  the  agent.  Bookioalter  v.  Lan- 
sing, 23  Neb.  291  (36  N.  W.  594). 

20.  (1888.)  If  the  broker,  in  good  faith 
and  without  any  desibn  to  obtain  the  prop- 
erty for  himself,  sold  it  to  a  purchaser,  re- 
ported the  sale  to  his  principal,  giving  the 
terms  and  conditions  thereof,  and  after  the 
ratification  of  the  sale  by  the  principal,  pur- 
chased the  land  from  the  party  to  whom  it 
had  been  sold  and  received  a  conveyance 
from  him,  no  fraud  having  been  perpe- 
trated against  his  principal,  the  principal 
cannot  rescind  the  sale  and  require  a  re- 
conveyance from  the  broker.  Bookwalter 
V.  Lansing.  23  Neb.  291  (36  N.  W.  594). 

21.  (1893.)  An  agent  is  required  to  dis- 
close to  his  principal  all  the  information 
he  has  touching  the  subject-matter  of  the 
agency;  and  his  relation  to  his  principal 
forbids  his  becoming  a  purchaser  thereof 
for  his  own  benefit  in  any  way  without  the 
full  knowledge  by  the  principal  of  this 
fact,  and  the  principal's  acquiescence  there- 
in with  such  khowledge.  The  burden  of 
proving  such  knowledge  and  acquiescence  Is 
upon  the  agent.  Janaen  v.  Williams.  36 
Neb.  869  (55  N.  W.  ^79;  20  L.  R.  A.  207). 

22.  (1905.)  An  agent  for  the  purchase 
of  property  who  purchases  In  his  own  name 
will  be  compelled  to  convey  to  his  principal 
at  the  price  paid  by  htm.  Morrison  v.  Hun- 
ter, 74  Neb.  659  (105  N.  W.  88). 

22a.  (1907.)  An  agent  having  author- 
ity to  sell  both  real  and  personal  property 
for  a  certain  sum,  cannot,  without  the  con- 
sent of  his  principal,  take  over  to  himself 
the  personal  property  upon  receiving  the 
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authorized  nam  tor  the  real  estate.  Tforthup 

V.  Bathrick.  80  Neb.  36  (113  N.  W.  808). 

23.  (1905.)  Where  one  employed  to  act 
as  the  agent  for  another  In  the  purchase 
of  real  estate  becomes  the  purchaser  him- 
self, he  will  be  considered  fn  equity  as 
holding  the  property  In  trust  tor  Mb  prin- 
cipal, although  he  purchased  with  hla  own 
money,  subject  to  reimbursement  for  his 
proper  expenditures  In  that  behalf.  John- 
son V.  Hai/ieard,  74  Neb.  167  (103  N.  W. 
1058). 

Priority  of  claims  ot  purchasers. 

24.  (1905.)  Where  the  equity  of  a  per- 
Bon  to  have  land  purchased  by  his  agent 
In  his  own  name,  charged  with  the  trust, 
and  that  of  a  subsequent  purchaser  from 
the  agent  are  equal,  the  former  being  prior 
In  time,  wlU  prevail.  Jolinaon  v.  Bayward, 
74  Neb.  157  (103  N.  W.  1058). 

Denial  of  relation  by  broker. 

24a.  ( 1907. )  By  corrospond'mce,  plain- 
tiffs,  who  are  real  estate  brokers,  aranged 
with  a  landowner  for  a  sale  of  his  land  to 
a  stranger,  and  during  the  negotiation  de- 
manded a  certain  sum  as  their  commission, 
which,  upon  consummation  of  the  sale,  was 
{•aid  to  them.  Held,  That  the  plaintiffs  will 
not  be  heard  to  say  that  they  were  not 
the  agents  of  the  vendor.  Northup  v.  Bath- 
rick, 80  Neb.  36  (113  N.  W.  808). 

n.  COUPBNSATION  AND  LIENS. 
Bight  to  compensation. 

25.  (1892.)  A  real  estate  broker  who  is 
employed  to  sell  or  dispose  of  the  property 
of  his  principal  is  entitled  to  recover  his 
rommission  whenever  he  has  procured  a 
customer  who  is  willing  and  able  to  pur- 
chase the  property  at  the  price  and  upon 
the  terms  named  by  his  principal.  SietM- 
sen  V.  Soman,  S6  Neb.  892  (53  N.  W.  1012). 

26.  (1897.)  A  real  estate  broker  em- 
ployed to  make  a  sale  has  no  claim  for 
commissions  until  he  furnishes  a  purchaser 
wllIinK  and  able  to  buy  the  property  upon 
the  terms  fixed  by  Ms  principal.  Stewart 
V.  Smith.  50  Neb.  631  (70  N.  W.  235). 

27.  (1893.)  A  commission  cannot  be  col- 
lected by  an  agent  for  his  services  as  such 
if  he  has  wilfully  disregarded,  in  a  mate- 
rial respect,  an  obligation  which  the  law 
devolves  upon  him  by  reason  of  his  seeacf. 
Jan$en  v.  Williams,  86  Neb.  869  (55  N.  W. 
279;  20  L.  It  A.  207). 


28.  (1898.)  Where  a  Ann  of  real  estate 
brokers  undertook  to  find  purchasers  of 
land  for  one  who  held  title  thereto  merely 

for  conveulenee  of  transfer  for  the  benefit 
of  associates  Interested  therein,  such  firm 
is  not,  in  equity,  entitled  to  decree  sub- 
jecting unsold  portions  of  such  land,  or 
such  associates  personally,  to  liability  tor 
the  payment  of  commissions  on  the  theory 
that  the  services  of  the  firm  in  finding  par- 
chasers  as  undertaken  were  rendered  in  the 
execution  of  a  technical  trust.  Martkall  v. 
Qohle,  56  Neb.  274  (76  N.  W.  578). 

29.  (1894.)  A  real  estate  broker  Is  or- 
dinarily entitled  to  his  commission  when  he 
has  produced  a  purchaser  willing  and  able 
to  purchase  on  the  terms  proposed  by  the 
principal,  but  the  broker  and  principal  may 
agree  on  different  terms,  and  If  they  do  so^ 
the  broker  is  only  entitled  to  commlaeloD 
when  he  has  complied  with  the  terms  of 
the  special  contract.  Barlter  v.  HilAeVmsA, 
42  Neb.  400  (60  N.  W.  694). 

Acting  for  both  parties. 
See,  also,  ante,  1}  16-18. 

30.  (1894.)  A  real  estate  agent  acting 
for  both  parties  In  effecting  an  exchaDge 
of  their  property  can  recover  compensation 
from  neither  unless  such  agent's  double 
employment  was  known  and  assented  to  by 
both  said  contracttng  parties.  Campbell  v. 
Baxter,  41  Neb.  729  f60  N.  W.  90). 

31.  (1894.)  Money  paid  by  a  principal 
to  his  agent  for  the  latt?r's  services  in 
effecting  a  sale  or  exchange  of  the  prtn- 
dpal's  property  may  be  recovered  back,  ta 
an  action  at  law,  when  it  appears  that  sndi 
agent  had  or  was  to  receive  a  commlsBTon 
or  compensation  from  the  other  party  to 
the  trade  or  exchange  for  his  services  lo 
bringing  it  about,  if  U  also  appear  that  at 
Uie  time  such  principal  made  such  pay- 
ment he  was  ignorant  of  the  fact  that  bit 
agent  was  acting  for  both  parties  to  such 
trade  or  exchange.  Camphell  v.  Baxter,  41 
Neb.  729  (60  N.  W.  90). 

32.  (1896.)  A  real  estate  agent  who  hai 
acted  for  both  parties  to  an  exchange  itf 

property  can  recover  compensation  0DI7 
\ihen  his  services  have  been  limited  u 
bringing  together  such  parties  as,  without 
his  interference,  have  agreed  upon  an  ei- 
change  of  the  property  with  refoence  to 
which  auch  agent  procured  them  to  m«et; 
and  even  this  limited  rl^t  to  compema- 
tlott  does  not  exist  as  against  a  party  1A0 
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In  advance  did  not  know  of  and  assent  to 
the  agent's  dual  employment.  Strawbridge 
V.  Smm.  48  Neb.  781  (62  N.  W.  199). 

83.  (1891.)  One  C.  was  employed  by  Y. 
to  sell  certain  city  property,  and  effected 
an  exchange  of  real  estate  with  one  P. 
After  the  transaction  was  complete,  P.  paid 
C.  $100  for  bis  eervlces,  although  he  testi- 
r.ei  that  he  had  previously  not  employed 
liim.  Held.  There  being  no  charge  of  bad 
faitb,  that  If  T.  had  employed  C  to  sell 
blB  property  and  he  bad  procured  a  sale 
and  exchange  of  the  same  upon  terms  satis- 
factory to  Y.,  he  was  entitled  to  a  fair  com- 
pensation for  bis  services.  Campbell  v. 
Yager,  32  Neb.  266  (49  N.  W.  181). 

Snffldency  of  aerrloes. 
■  -In  ^neraL 

34.  (1889.)  An  owner  of  land  authorized 
a  broker  to  sell  it  for  $150  per  acre,  "or  If 
you  have  a  proposition,  you  submit  it,  and 
1  will  consider  it."  The  broker  telegraphed 
to  him  that  he  thought  be  could  sell  at 
the  price,  with  part  of  the  payments  de- 
ferred, and  asked,  "Shall  I  try?"  The 
owner  answered,  "Will  reply  by  letter,"  and 
in  the  letter  declined  to  sell.  Held,  That 
there  had  been  no  sale  according  to  the 
owner's  terms  (which  must  be  construed 
to  have  been  cash)  and  hence  no  commis- 
sion was  earned.  Morrill  v.  DavU,  27  Neb. 
775  (43  N.  W.  1146). 

35.  (1894.)  Where. real  estate  Is  listed 
with  an  agent  or  broker  for  sale,  -be  agree- 
ment being  that  it  Is  to  be  sold  for  $4,800 
net  to  the  owner  of  the  land,  the  broker  to 
have  and  receive  aa  compensation  for  mak- 
ing the  sale  any  sum  In  excess  of  the  $4,800 
for  which  he  can  effect  a  sale,  and  he  meets 
a  party  who  desires  to  purchase  the  land, 
and  Informs  him  that  it  can  be  purchased 
for  $4,800,  and  then  introduces  him  to  the 
owner,  who  completes  the  sale  at  the  price 
above  named,  in  an  action  by  the  broker  to 
recover  a  reasonable  commission,  held,  that 
he  1b  not  entitled  to  recover.  Beattj/  v.  Ru»- 
Mil,  41  Neb.  321  (B9  N.  W.  919). 

36.  (1894.)  Where  a  parly,  owner  of 
260  shares  of  bank  stock,  each  share  being 
of  the  value  of  $100,  desired  to  sell  the 
stock  and  agreed  with  a  firm  In  the  busl- 
neas  of  selling  real  estate  and  other  prop- 
erty Uiat  if  the  firm  would  find  him  a 
purchaser  for  the  stock  said  firm  should 
receive,  as  compensation  for  such  services, 
all  of  the  consideration  received  for  the  sale 


of  such  stock  in  excess  of  the  face  or  par 
valuation  thereof,  and  the  consideration  for 
the  sale  of  the  stock  was  $26,000,  the  face 
\alue.  and  the  seller  to  retain  a  dividend 
then  earned  of  $780,  held,  that  ttils  was  a 
sale  of  the  stock  for  the  sum  of  $780  In 
excess  of  the  bee  or  par  value,  and  on 
proof  of  performance  of  the  services  con- 
tracted for,  the  plaintiffs  were  entitled  to 
recover  the  above  amount.  Blakeslee  v.  Er- 
vin,  40  Neb.  130  (58  N.  W.  850). 

37.  (1898.)  Ordinarily  a  real  estate 
broker,  who  for  a  commission  undertakes 
to  sell  land  on  certain  terms  and  within  a 
specified  i>eriod,  is  not  entitled  to  compen- 
sation for  his  services  unless  be  produce 
to  the  owner  a  (urcUaser  within  the  time 
limited  who  is  able  and  willing  to  buy  upon 
the  terms  prescribed  In  the  contract  of  em- 
ployment. Langhortt  v.  Ooont  63  Neb.  765 
(74  N.  W.  257). 

 Bringing  parties  together. 

88.  (1882.)  Where  a  real  estate  broker 
produces  a  purchaser  willing  to  take  the 
property,  with  whom  the  seller  himself  ne- 
gotiates, the  broker  Is  entitled  to  his  com- 
mission, although  the  seller  sees  fit  to  let 
the  contract  rest  In  parol,  whereby  be  may 
be  unable  to  enforce  it  Potvin  v.  Curran, 
18  Neb.  302  (14  N.  W.  400). 

'39.  (1882.)  Where  the  price  of  property 
and  the  terms  of  payment  are  fixed  by  the 
seller,  and  the  broker  engages  to  procure 
a  purchaser  at  that  price  and  upon  those 
terms,  if,  upon  the  procurement  of  the 
broker,  a  purchaser  is  produced,  with  whom 
the  seller  blmself  negotiates  and  effects  a 
sale,  although  the  terms  may  be  changed, 
and  even  the  sale  itself  finally  abandoned, 
he  Is  entitled  to  his  commission.  Potvin  v. 
Ourran,  13  Neb.  302  (14  N.  W.  400). 

40.  (1884.)  A  landowner  employed  an 
ogent  to  sell  his  real  estate  upon  commis- 
sion.  The  agent  advertised  the  land  at  bis 

own  expense,  and  a  neighbor  seeing  the  ad- 
vertisement directed  a  buyer  to  the  farm, 
and  thereby  a  sale  of  the  land  was  effected. 
There  being  a  dispute  as  to  the  contract  be- 
tween the  landowner  and  agent,  held,  that 
the  sale  being  effected  through  the  agent's 
advertisement  constituted  a  strong  equity  ir 
his  favor.  Anderson  v.  Cox,  16  Neb.  10  (2m 
N.  W.  10). 

41.  (1887.)  Where  an  action  was  brought 
to  recover  commissions  for  effecting  tbe 
sale  of  real  estate,  and  the  testimony  shows 
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that  the  broker  merely  procured  a  purchaser 
who  purdiued  the  premises  from  the  owner. 
held,  that,  In  the  ahaence  of  objections,  a 
Judgment  awarding  the  broker  a  less  sum 
thau  the  commission  upon  a  completed  sale 
wtil  not  be  set  aside.  Oregg  v.  Loomis,  22 
Neb.  174  (84  N.  W.  366). 

42.  (1888.)  Where  the  price  of  property 
and  terms  of  payment  are  fixed  by  the 

seller,  and  a  broker  engages  to  procure  a 
purchaser  at  this  price  and  upon  these 
terms,  if,  upon  the  procurement  of  the 
broker,  a  purchaser  is  produced  with  whom 
the  seller  himself  negotiates  and  effects  a 
sale,  the  broker  is  entitled  to  his  commis- 
sion. Butler  V.  Kennard,  23  Neb.  367  (36 
N.  W.  B79). 

43.  (1888.)  Where  the  price  of  property 
and  the  terms  of  payment  are  fixed  by  the 
seller,  and  the  agent  engages  to  procure  a 
purchaser  at  that  price  and  upon  those 
terms,  if,  upon  the  procurement  of  the 
agent,  a  purchaser  to  produced,  to  whom  a 
sale  l8  made,  even  though  the  contract  of 
<Ale  may  be  made  by  the  seller,  the  agent 
is  entitled  to  his  commission.  2Tiehola$  v. 
Jonet,  28  Neb.  813  (87  N.  W.  670). 

44.  (1892.)  An  instruction,  "If  you 
find  from  the  evidence  that  the  defenda&t 
employed  the  plaintiff  to  sell  the  farm  and 
procure  a  purchaser  therefor,  and  if  you 
further  believe  that  the  purchaser,  Levi 
Cox,  received  the  Information  which  led  to 
the  purchase  of  said  farm  from  other  par- 
ties than  the  plaintiff,  and  that  plaintiff  did 
not  sell  said  farm  or  obtain  or  procure  a 
purchaser  for  the  same,  then  the  plaintiff 
cannot  recover,  and  you  will  find  for  the 
defendant,"  correctly  states  the  law.  BurJc- 
holder  v.  Fonner,  34  Neb.  1  (51  N.  W.  293). 

45.  (1895.)  In  an  action  to  recover  com- 
mission the  instruction  that  a  man  had  the 
light  to  sell  or  trade  bis  own  property,  and 
that  if  defendant  acted  for  himself  in  the 
matter  and  did  not  employ  plaintiff  as  bis 
agent  to  procure  htm  a  customer,  plaintiff 
could  not  recover  for  the  alleged  services, 
held,  correctly  to  state  the  law,  In  view  of 
the  Issues  and  of  the  proofs  thereunder. 
Strawbridffe  v.  SvMin,  43  Neb.  781  (62  N. 
W.  199). 

46.  (1899.)  A  real  estate  agent  who  has 
been  instrumental  In  producing  a  purchaser 
for  land  listed  with  him  for  sale  Is  en- 
titled to  his  contract  commission  though  the 
owner  of  the  property  consummate  the  sale 


in  Ignorance  of  the  services  rendered  by  tba 
agent   Craig  v,  Wead,  68  Neb.  782  (79  N. 

W.  718). 

47.  (1899.)  Under  a  real  estate  broker's 
contract  to  find  a  purchaser  it  is  not  essen- 
tial to  his  earning  commtoslons  that  he 
literally  bring  the  vendor  and  vendee  to- 
gether, or  that  he  even  Inform  the  vendor 
of  the  Identity  of  the  proposed  purchaser. 
It  is  suflScient  if  by  his  Influence  on  the 
mind  of  the  vendee  he  be  the  efficient  cause 
of  the  two  assuming  the  relations  of  vendor 
and  vendee.  Sambleton  v.  Fort,  58  Neb.  283 
(78  N.  W.  498). 

48.  (1902.)  Where  It  appears  that  a 
piece  of  property  has  been  listed  with  a  real 
estate  broker  as  a  whole,  and  his  sole  an- 
ihority  is  to  negotiate  a  sale  aa  a  whole, 
and  his  negottotions  to  bo  sell  it  to  a  pa^ 
ticular  customer  have  been  broken  oft  a 
subsequent  sale  some  months  later  of  a 
portion,  only,  of  the  property  by  the  ovner 
to  the  purchaser  with  whom  the  broker's 
negotiations  were  had,  but  independently, 
will  not  entitle  the  broker  to  a  commission. 
Frenzer  v.  Lee,  3  Unof.  69  (90  N.  W.  914). 

Failure  to  complete  transaction. 
 In  generaL 

49.  (1897.)  In  an  action  for  the  re- 
covery of  an  agreed  compensation  to  be 
paid  on  the  making  of  a  sale  or  dispo^tkm 

of  property,  a  broker  Is  not  entitled  to 
recover  for  merely  finding  a  purchaser, 
where  the  sale  failed  of  consummation. 
Dorrington  «.  Powell,  52  Neb.  440  (72  N.  W. 
687). 


'  Default  of  principal  or  seller. 


60.  (1889.)  Where  real  estate  agents 
procure  buyers  for  a  tract  of  land  listed 

with  them  for  sale,  and  such  buyer  makes 
a  part  payment,  such  brokers  are  entitled 
to  their  compensation,  even  though  the 
vendor  refuse  to  completer  the  transaction. 
Oi&bofw  V.  Shenoin,  28  Neb.  146  (44  N.  W. 
99). 

51.  (1889.)  A  rea!  estate  agent  was  em- 
ployed by  one  B  to  effect  any  exchange  of 
certain  real  estate  with  one  C.  He  sac- 
ceeded  In  making  a  contract  between  the 
parties  for  the  exchange  of  said  parcels 
of  land,  and  C  compiled  with  the  contract 
on  his  part,  but  B,  apparently  without  Just 
cause,  refused  to  comply.  Held.  That  the 
agent  was  entitled  to  his  commission. 
Oreenwood  v.  Burton,  27  Neb.  808  (44  N. 
W.  28). 
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62.  (1890.)  Wbere  tbe  owner  of  land 
employs  a  real  estate  agent  to  find  a  buyer 
for  his  land,  which  such  agent  does,  and 
the  owner  accepts  a  better  offer,  he  Is  liable 
to  the  agent  for  his  commission.  Orifflth 
V.  Woolworth,  28  Neb.  715  (44  N.  W.  1137). 

53.  (189S.)  Where  a  real  estate  broker 
is  employed  to  procure  a  purchaser  of  real 
property,  he  Is  entitled  to  compensation 
when  he  has  secured  a  proposed  purchaser 
ready,  able,  and  willing  to  buy  the  prop- 
erty on  the  terms  and  conditions  upon 
which  the  said  broker  Is  authorized  to  pro- 
care  such  purchaser.  This  right  to  com- 
pensatioD  will  not  bd  impaired  by  tbe  sab- 
sequent  inability  or  unwillingness  of  the 
owner  to  consummate  such  sale  on  the 
terms  prescribed.  Jones  v.  Stevens,  36  Neb. 
849  (66  N.  W.  261). 

54.  (1896.)  A  broker  does  not  earn  his 
commission  by  producing  one  able  to  pur- 
chase only  by  a  resort  to  an  unlawful  d&-' 
vice,  though  a  contract  of  sale  is  entered 
Into  which  the  principal  refuses  to  con- 
summate because  it  iuTolTes  a  fraud  upon 
a  third  person.  Zittle  v.  Schlesinger,  46 
Neb.  844  (65  N.  W.  892). 

 Default  of  purchaser. 

55.  (1892.)  Where  a  real  estate  broker 
secures  a  purchaser  for  land,  on  an  agree- 
ment to  exchange  other  proper^  subject  to 
a  mortgage  of  twenty-flve  hundred  dollars, 
but  In  fact  tbe  Incumbrances  Is  In  exceu 
of  that  amount  and  the  purchaser  is  unable 
to  consummate  the  transaction  according 
to  his  agreemeut,  the  broker  is  not  entitled 
to  his  commission.  Siema»en  v.  Homan,  36 
Neb.  892  (53  N.  W.  1012). 

65a.  (1888.)  Wbere  a  real  estate  agent 
iB  given  authority  to  sell  city  property  and 
finds  a  buyer  who  agrees  to  take  the  same 
after  several  Inspections  of  the  premises, 
but.  when  the  parties  meet  to  execute  the 
deed,  discovers  the  lot  Is  some  short  in 
width  and  refuses  to  purchase,  the  agent 
cannot  recover  his  commission  from  defend- 
aut  Sloman  v.  Badwell,  24  Neb.  790  (40 
N.  W.  321). 

56.  (1894.)  Where  the  contract  between 
the  principal  and  tbe  broker  was  that  no 
rommlssion  should  be  paid  unless  an  ex- 
change of  land  were  actually  consummated, 
and  a  contract  of  exchange  was  entered  into 
whereby  the  exchange  was  made  conditional 
upon  the  purchaser's  furnishing  an  abstract 
showing  perfect  title  to  the  land  to  be  given 


by  him  in  exchange,  and  the  purchaser 
famished  an  abstract  wfaidi  did  not  show 
good  title  in  him,  and  the  exchange  was 
not  effected,  held,  that  the  broker  was  not 
entitled  to  bis  commission.  Barber  v.  Hit- 
Oebrand,  42  Neb.  400  (  60  N.  W.  694). 

67.    (1898.)    Where  a  real  estate  broker 

contracts  to  produce  a  purchaser  who  shall 
actually  buy,  he  has  performed  his  contract 
by  the  production  of  one,  financially  able, 
with  whom  the  owner  actually  makes  an 
enforceable  contract  of  sale,  and  ftUlure  to 
carry  out  that  contract,  even  if  the  default 
be  that  of  the  purchaser,  does  not  deprive 
the  broker  of  his  right  to  commission.  Luru 
nejf  V.  Healey,  56  Neb.  313  (76  N.  W.  558; 
44  L.  R.  A.  693). 

Fraud  and  bad  faith  of  broker. 

58.  (1896.)  While  a  real  estate  broker 
Is  usually  entitled  to  his  commission  when 
he  has  produced  one  ready,  willing,  and  able 
to  purchase  on  the  terms  proposed  by  tbe 
principal,  or  when  be  has  produced  one 
with  whom  a  contract  of  sale  is  actually 
made,  still.  If  the  person  produced  Is  able 
to  purchase  only  by  resort  to  an  unlawful 
device,  tbe  broker  has  not  earned  his  com- 
mission. Zittle  V.  BcMetinger,  46  Neb.  844 
(65  N.  W.  892). 

69.  (1902.)  Where  evidence  tended  to 
show  an  interest  in  the  contract  of  pur- 
chase on  the  part  of  real  estate  broker.  In- 
Btruction  that  he  must,  to  entitle  him  to 
tommlBsions,  act  in  good  faith  and  in  the 
Interest  of  his  employer,  held  not  erroneous, 
fiucft  V.  Hogeboom,  2  Unot  863  (90  N.  W. 
686). 

60.  (1902.)  An  agent  authorized  by  con- 
tract to  sell  real  estate  to  any  purchaser 
thereafter  to  be  secured  la  not  guilty  of 
fraud  for  fallii^  to  dtedose  the  identity 
of  a  prospective  purchaser,  where  it  ap- 
pears that  the  vendors  neither  asked  nor 
made  any  attempt  to  ascertain  who  such 
purchaser  was.  Rank  v.  Cfarvejf,  66  Neb. 
767  (92  N.  W.  1025). 

Quantum  meruit,  recovery  on. 

61.  (1886.)  In  an  action  to  recover  for 
tbe  value  of  services  as  agent  In  selling  real 
estate,  and  there  Is  testimony  tending  to 

show  that  the  plaintiff  rendered  some  serv- 
ice, but  did  not  effect  a  sale,  an  Instruction 
that  If  the  Jury  believe  that  he  rendered 
some  service  he  Is  entitled  to  recover  on 
a  Quantum  meruit  is  not  improper.  Mc- 
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Murtrv  V.  Madison,  18  Neb.  291  (2S  N.  W. 
85). 

62.  ( 1895. )  On  a  petlticm  alleging  merely 
a  special  contract  and  performance  by  the 
plaintiff,  tbe  plaintiff  cannot  recover  on 
a  qvwitum  meruit  for  part  performance. 
Mover  V.  Ver  Bryck,  46  Neb.  221  {64  N.  W. 
691). 

63.  (1897.)  A  real  estate  broker  suing 
and  belying  solely  upon  a  special  contract 
cannot  recover  on  a  quantum  meruit.  Dor- 
rinffton  v.  Pomell,  52  Neb.  440  (72  N.  W. 
687). 

64.  65.  (1904.)  Services  as  a  real  estate 
broker  rendered  for  the  owner  ot  the  land, 

without  a  written  contract,  cannot  be  re- 
covered for,  as  Buch,  upon  a  quantum  mer- 
uit. Blair  V.  Austin,  71  Neb.  401  (98  N.  W. 
1040)  [see  Barney  v.  Lasburj/,  76  Neb.  7011; 
(1905)  RodenJtroch  v.  Oresa.  74  Neb.  409 
(104  N.  W.  758). 

66.  (1906.)  A  broker  cannot  recover  on 
a*  quantum  meruit  on  a  contract  void  be- 
cause not  la  writing,  nor  for  the  value  ot 
time  expended  in  that  behalf.  Barney  v. 
Jjoshury,  76  Neb.  701  (107  N.  W.  989). 

Failure  of  notice  to  reach  seller. 

67.  (1889.)  Miscarriage  of  a  notice  of 
sale  of  lands,  required  by  the  vendor  as 
a  condition  In  the  contract  with  the  agent 
who  sold  the  property,  does  not  deprive  the 
latter  of  his  right  to  recover  for  services 
performed.  Otb&ons  v.  Shenotn,  28  Neb. 
14S  (44  N.  W.  99). 

m.  ACTIONS  FOB  COHPZNSATION. 
Pleading:. 

Additional  allegation  In  petition  In  dis- 
trict court  on  appeal,  see  Justice  of  the 
Peace,  f  S33. 

68.  (1891.)  In  an  action  by  one  who 
bad  been  appointed  sole  agent  to  sell  de- 
fendant's lands,  for  commissions  on  sales 
made  by  defendant,  the  defendant  obtained 
leave  to  amend  his  ai»wer  by  alleging  "that 
after  making  the  sales  named  he  (plaintiff) 
complained  that  the  prices  were  too  high 
as  named  by  defendant  and  made  no  effort 
to  sell  the  same,  but  neglected  the  same, 
to  the  defendant's  damage  and  injury." 
Held,  That  tbe  matter  involved  in  tbe 
amendment,  not  being  peri!nent  to  I  he  case, 
was  calculated  to  raise  a  false  Issue  and 
distract  tbe  attention  of  the  Jury  from  the 
real  questions  for  their  determination. 
Marshall  «.  Ooble,  32  Neb.  9  (48  N.  W.  898). 


69.  (1904.)  A  peUUon,  In  an  action  by 
a  real  estate  agent  for  commission  earned 

under  a  contract  to  sell  defendants  realty, 
setting  out  a  parol  contract  with  defendant 
to  find  a  buyer  for  his  land  does  not  state 
a  cause  of  action.  Covey  v.  Henry,  71  Neb. 
lis  (98  N.  W.  434). 

70.  (1904.)  Petition  examined,  and  held 
sufficient  to  withstand  a  demurrer  except 
for  tbe  fact  that  the  letters  alleged  to  con- 
stitute the  contract  are  not  shown  or  al- 
leged to  have  been  signed.  Bradley  d  Co. 
V.  Boioer,  6  Unof.  642  (99  N.  W.  490). 

71.  (1907.)  In  an  action  to  recover  com- 
pensation for  services  rendered  as  a  real 
estate  broker,  a  petition  which  discloses  on 
Its  face  that  tbe  contract  of  agency  was 
not  in  writing  Is  open  to  attack  by  demur- 
rer. Smith  V.  Aultz,  78  Neb.  453  (110  N*. 
W.  1015). 

Issues  and  prot^. 

72.  (1891.)  In  an  action  by  a  broker 
for  commissions,  a  defense  that  plaintiff 
was  to  take  his  pay  In  land,  is  not  available 
under  a  general  denial.  Bishop  v.  Bteveni. 
31  Neb.  786  (48  N.  W.  827). 

73.  ( 1892. )  In  an  action  for  commis- 
sions, testimony  that  a  third  person  effectci 
the  sale  is  not  admissible  under  a  general 
denial.  St.  Felix  v.  Oreen,  34  Neb.  800  tSi 
N.  W.  821). 

74.  (1897.)  Where  the  claim  of  an 
agent  for  compensation  was  for  flndinr  a 
purchaser  for  the  land  of  tbe  tlefendant 
i-eady  and  willing  to  purchase,  and,  with- 
out objection,  proof  was  made  of  the  ability 
to  purchase,  as  well  as  of  the  alleged  readi- 
ness and  willingness,  the  variance  cannot 
be  urged  as  error  for  the  first  time  in  the 
supreme  court.  Boefer  v.  Langhorat.  53 
Neb.  364  (73  N.  W.  692). 

76.  (1907.)  In  an  action  by  a  principal 
against  a  broker  to  recover  money  received 
by  the  latter  In  payment  for  the  land,  and 
which  he  claims  as  his  commission,  the 
plaintiff,  by  alleging  a  contract  of  employ- 
ment with  defendant,  is  not  thereby  es- 
topped to  deny  the  particular  contract  for 
compensation  which  defendant  pleaded  in 
his  answer.  Wella  t>.  Cochran,  78  Neb.  61S 
(111  N.  W.  381). 

Defenses. 

76.  (1894.)  A  broker  is  not  a  guarantor 
of  the  vendor's  title  and  a  defect  in  sticta 
title  cannot  defeat  an  action  for  his  com- 
mission. Barber  v.  Hildebrand,  42  Neb.  400 
(60  N.  W.  594). 
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77.  (1896.)  Where  a  broker  undertakes' 
to  sdl  real  estate  in  consideration  of  a  suit 
of  clothes  to  be  vorth  flftjr  dollars,  and 
there  is  a  tender  of  a  suit  of  clothes  at  the 
tim^  Tbich  tender  is  kept  good,  the  idain- 
titF  cannot  recover.  Mayer  v.  Ver  Bryckf  46 
Neb.  221  (64  N.  W.  691). 

78.  (1896.)  In  an  action  to  recover  a 
brokers  commission  under  a  contract  to  ex- 
(hange  landd,  a  defect  in  the  title  to  the 
land  offered  in  exchange  Is  as  good  a  de- 
fense as  would  be  proof  that  the  purchaser 
produced  had  no  means  of  buying.  Zittle 
V.  BchJennger,  46  Neb.  844  (6S  N.  W.  892). 

Evidence. 

— —  BurdMi  of  proof. 

79.  (1896.)  PlfUntiff  In  an  action  to  re> 
cover  for  services  In  effecting  an  exchange 
of  defendant's  property  must  show  by  a 
preponderance,  of  the  evidence  that  he  was 
employed  by  defendant.  Straiobridge  v. 
fitnm,  43  Neb.  781  (62  N.  W.  199). 

80.  (1907.)  To  entitle  a  recovery  on  a 
contract  of  brokerage  for  the  purchase  of 
resl  estate.  It  is  essential  that  the  broker 
establish  that  he  procured  a  valid  convey- 
ance of  the  real  estate,  or  an  enforceable 
contract  of  sale  of  the  same,  before  he  la 
entitled  to  the  commission  stipulated  in  his 
contract  with  the  purchaser.  Bolton  v.  Co- 
6um,  78  Neb.  731  (111  N.  W.  780). 

81.  ( 1906. )  To  entitle  a  real  estate 
broker  to  recover  a  commission  for  the  sale 
of  real  estate  he  must  prove  a  sale  of  the 
land  on  such  terms  as  would  entitle  him 
lo  a  commission  under  the  provisions  of  a 
written  contract  between  himself  and  the 
owner.  Tracy  v.  Dean,  77  Neb.  382  (109  N. 
W.  506). 

 Admissibility. 

82.  (1892.)  In  an  action  to  recover  com- 
missions for  selling  real  estate,  the  defend- 
ant denied  plaintiCTs  employment,  or  that 
he  was  instrumental  In  making  the  sale, 
and  averred  that  it  was  n^^otlated  by  per^ 
sons  other  than  the  plaintiff.  It  Is  incom- 
petent to  ask  the  buyer  of  the  property, 
from  whom  he  purchased  and  upon  whose 
representations  he  relied  In  doing  so. 
hurkhoJder  v.  Fonner,  34  Neb.  1  (51  N.  W. 
293). 

83.  (1894.)  In  an  action  to  recover  a 
cttmmlssion  for  procuring  a  purchaser  to 
certain  realty,  the  action  being  upon  a 
guatUum  meruit,  and  plaintiff  testified  that 
his  services  were  worth  a  certain  sum.  It 

18  fi 


is  not  error  to  admit,  without  objection  tes- 
timony as  to  the  customary  compensation 
to  such  brokers.  BhieJOs  v.  Cfmable,  41 
Neb.  850  (61  N.  W.  101). 

84.  (1894.)  In  establishing  the  con- 
tract between  the  broker  and  his  principal 
the  parties  are  not  bound  by  the  terms  of 
the  written  contract  between  the  princiiial 
and  purchaser,  although  it  may  evidence  a 
portion  of  the  broker's  contract  In  such  a 
case  parol  evidence  may  be  introduced,  even 
if  It  operate  to  contradict  or  vary  the  terms 
of  the  written  contract  between  the  prin- 
cipals. Bar&er  v.  Hildebrand,  42  Neb.  400 
(60  N.  W.  694). 

Weight  and  sufficiency. 

85.  (1887.)  Where  a  real  estate  broker 
brought  an  action  to  recover  commissions 
for  a  completed  sale  of  real  estate,  and  the 
testimony  showed  that  he  had  merely  pro- 
oared  a  purchaser,  who  afterwards  pur- 
chased such  real  estate  from  tho  owner. 
Held,  That  the  action  was  <me  to  recover 
•jpon  a  quantum  meruit — the  value  -of  the 
services  rendered,  but  as  no  objection  had 
been  made  to  the  testimony,  the  Judgment 
will  be  sustained.  Greffg  v.  Loomit,  22  Neb. 
174  (34  N.  W.  355). 

86.  (1890.)  In  action  by  broker  for  com- 
mission evidence  examined  and  held  to  sus- 
tain Judgment  for  plaintiff.  Seetey  v.  Smith, 
29  Neb.  546  (45  N.  W.  922). 

87.  (1891.)  In  an  action  by  a  real  estate 
agent  to  recover  commissions  for  the  sale 
of  a  house  and  lot  belonging  to  the  defend- 
ant there  is  but  little  conflict  in  the  testi- 
mony, and  a  clear  preponderance  thereof 
sustains  the  plaintirs  claim  for  a  commis- 
sion. Held,  That  the  Judgment  was  right 
and  Is  affirmed.  Tubbs  v.  Mackintoah,  31 
Neb.  238  (47  N.  W,  854). 

88.  (1891.)  Action  for  commission;  ver- 
dict for  fll2.60,  as  commission  on  sale  for 
$3,500,  found  to  he  sustained  by  the  evi- 
dence. Warmer  v.  Lean,  8S  Neb.  619  (49 
N.  W.  468). 

89.  (1892.)  Evidence  held  to  sustain 
finding  that  plaintiff  bad  been  a  moving 
cause  in  effecting  the  sale  of  the  property 
in  question,  and  hence  was  entitled  to  a 
commission  therefor.  8t.  Felix  v.  Green,  34 
Neb.  800  (52  N.  W.  821). 

90.  (1893.)  One  S.,  being  the  owner  of 
certain  real  estate,  executed  a  power  of 
attorney  to  one  H.,  authorizing  him  to  sell 
ihe  land,  for  either  cash  or  partly  on  credit, 
for  not  less  than  $20  per  acre.    H.  being 
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unable  to  sell  at  ISO  per  acre,  atterwards 
Bold  the  land,  subject  to  the  approval  of 
hU  principal,  for  $2,000  cash.  Seld.  That 
the  weight  of  the  testimony  sustained  the 
finding  and  judgment  of  the  court  that  the 
principal  had  ratified  and  confirmed  the 
gale.  Prine  v.  ayverson,  37  Neb.  860  (56 
N.  W.  714). 

91.  (1894.)  Bvldence  held  sutBclent  to 
prove  a  contract  hiring  plaintiff  as  twoker 
to  sell  certain  bank  stock,  and  that  plain- 
tiff had  made  a  sale  thereof.  Bloheslee  v. 
Brvin,  40  Neb.  150  (58  N.  "W.  8B0). 

92.  (1894.)  In  an  action  for  a  broker's 
commission  tor  the  sale  of  real  estate,  which 
agency  was  denied,  evidence  showing  that 
the  defendant  asked  plaintiff,  a  real  estate 
broker,  what  he  had  for  sale,  plaintiff  sug* 
gested  certain  lands  and  wrote  to  the  owner 
and  another  agent,  held  to  sustain  a  ver- 
dict for  plaintiff.  Shields  v.  Gamble,  42 
Neb.  850  (61  N.  W.  101). 

93.  (1898.)  Evidence  in  an  action  by  a 
real  estate  broker  to  recover  his  commis- 
sion from  the  owner  of  real  land  who  has 
refused  to  convey  to  a  purchaser  sustains 
a  finding  for  plaintiff.  Lunney  v.  Uealy, 
56  Neb.  313  (76  N.  W.  568;  44  L.  R.  A.  693). 

94.  (1905.)  Under  the  evidence,  heJd, 
that  a  real  estate  broker  has  no  just  cause 
for  complaint  of  an  allowance  to  him  of 

$300  as  commission  for  services  in  the  ex- 
change of  properties.  Luctu  v.  County  Re- 
corder of  G<u»  County,  76  Neb.  861  (106  N. 
W.  217). 

96.  (1907.)  Evidence  examined,  and 
held  InsuflBcient  to  show  a  right  of  plain- 
tiff to  recover  commissions  as  broker  for 
the  sale  of  real  estate.  Bolton  v.  Oobum, 
78  Neb.  731  (111  N.  W.  780). 

96.  (1906.)  Correspondence  set  out  in 
the  opinion  held  insufficient  to  entitle  the 
plaintiff  to  recover  a  commission.  Tracy 
V.  Dean.  77  Neb.  382  (109  N.  W.  605). 

Instructions. 

97.  (1885.)  Where  there  was  evidence 
tending  to  show  that  the  plaintiff  rendered 
no  servl<^  whatever  in  effecting  a  sale  of 
real  estate,  an  instruction  to  the  effect  that 
if  the  jury  should  so  find  the  plaintiff  would 
not  be  entitled  to  recover  is  based  upon 
evidence  in  the  case,  and  Is  not  Inconsistent 
with  the  Instruction  that  If  he  did  render 
some  service,  he  is  entitled  to  recover  on  a 
guantum  meruit.  McMwrtry  v.  Madison,  18 
Neb.  291  (25  N.  W.  86). 

98.  (1885.)    In  an  action  for  compensa- 


'  tion  an  Instruction  that  plaintiff  la  en- 
titled to  recover.  If  at  all,  "such  sum  as 
you  believe  from  the  evidence  his  services 
were  reasonably  worth  according  to  the 
usual  and  customary  mode  of  charging  for 
such  services  among  real  estate  agents  at  ' 
the  time  and  place  such  services  were  ren- 
dered," held  proper.  Lanting  v.  /oJkn«o% 
18  Neb.  174  (24  N.  W.  726). 

99.  (1891.)  Instructions  in  acUon  by 
broker  for  oonunlssions,  AeM  erroneous. 
Marthall  v.  Ooble,  32  Neb.  9  (48  N.  W. 
898). 

100.  (1892.)  Instructions  to  find  for 
plaintiff  In  case  the  Jury  found  he  con- 
summated a  sale  of  realty  held  applicable 
to  the  evMence.  8t.  FelUe  v.  Green,  34  Neb. 
800  (62  N.  W.  821). 

101.  ( 1896. )  In  an  action  by  a  real  estate 
broker  to  recover  on  a  special  contract  for 
procuring  a  purchaser,  the  contract  having 
been  made  by  .one  alleged  to  be  the  agent 
of  the  owner  and  the  authorlry  of  the  agent 
being  one  of  the  issues,  the  court  properly 
refused  an  instruction  stating  that  the 
plaintiff  was  entitled  to  recover  if  he  was 
employed  by  the  owner  or  some  one  acting 
for  her  without  stating  that  such  person 
must  be  authorized  to  so  act.  Funk  v. 
Latta,  43  Neb.  739  (62  N.  W.  66). 

102.  (1897.)  Instructions  In  an  action 
for  a  broker's  commission  ^eld  not  errone- 
ous. Stewart  v.  Smith,  60  Neb.  631  (70  N. 
W.  236). 

103.  (1898.)  Instructions  held  correct 
in  an  action  by  real  estate  agents  for  oom- 
mlsslon  for  making  a  sale.  Trajfnor  v. 
Morse,  65  Neb.  696  (75  N.  W.  1103). 

104.  (1902.)  In  an  action  by  a  broker, 
for  commissions  alleged  to  be  due  for  pro- 
curing a  purchaser  of  real  estate,  the  in- 
structions examined,  and  held  properly 
given.  Suffman  v.  ElUt,  64  Neb.  623  (90 
N.  W.  652). 

105.  (1902.)  Where  party  claims  com* 
pensatlon  as  real  estate  broker  for  procur- 
ing a  purchaser  of  lands  and  no  exclusive 
right  of  sale  was  claimed,  an  instruction  to 
the  effect  that  the  seller  had  a  rl^t  to 
trade  his  own  property,  and  that  if  the 
broker  was  not  Instrumental  In  bringing 
about  the  making  of  a  contract,  Le  could 
recover  no  commission  on  it,  held  proper. 
Buck  V.  Hogeboom,  2  Unof.  853  (90  N.  W. 
635). 

BUCKET  SHOPS. 
Recovery  of  money  lost  In,  see  Oaminff. 
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ANALYSIS. 

Statu  of  association,  i  1. 
Statutory  provisions,  §S  S-7. 
By-bidding  by  officers,  i  8. 
Deducting  preminin  from,  loan,  1 9. 
SnbBCTiptlfm  to  stock,  ||  10,  11. 
Validity  of  contract  In  general,  H  12,  13. 
Contracts  with  foreign  association,  St  14-18 

 What  law  governs,  SS  BO-JJS. 

Becorery  of  premiums,  8  23. 
bterest  and  usury. 

-  —  .  Bate  of  interest  chargeable,  H  24-27. 

 Detorminlng  usarions  oontiact,  1 8S. 

 Foreigrn  association.  SI  29,  30. 

 Penalties,  SI  31-35. 

Becovery  of  loan  on  Insolvency,  I  36. 

Change  of  business  method  as  defense  to  foreclosure,  S  97. 
Application  of  payments  on  forfeiture  or  foreclosure. 
——Allowance  in  general,  8S  38-47. 


Allowance  for  premiums  and  dividends,  |f  ^53. 


Svldence,  »|  64-56. 

Cboss-Refebences. 

See,  also.  CorporatiOM. 

Assessment  of  property  for  taxation,  see 
Taxation.  I  294. 

Listing  shares  for  taxation,  see  Taxation, 
{$221,  222. 

Status  of  association. 

1.  (1894.)  A  corporation  which  bas  for 
(ts  object  the  purchase  of  land  and  the  con- 
stmctlOD  of  houses  thereon  (the  funds  be- 
iDS  realized  from  the  capital  stock  paid  In 
bjr  subscribers  In  installments),  and  finally 
the  allotment  of  the  lots  and  houses  among 
^stockholders  In  satls^tlon  of  their  stock, 
iB  one  organized  for  the  purpose  of  carrying 
on  a  lawful  business  and  authorized  by  the 
seneral  incorporation  laws.  Torfc  Park 
Building  Att'n  V.  Bamet,  39  Neb.  834  (S8 
N.  W.  440). 

Statutory  provisions. 

2.  (1878.)  In  the  act  of  February  18. 
1873.  entitled  "An  act  to  enable  associations 
of  persons  for  raising  funds  to  be  loaned 
among  their  members  for  building  home- 
steads to  become  bodies  corporate,"  the 
words  "and  other  purposes"  are  null  and 
Yoid.  Lincoln  Bvildinp  d  Stwinffs  Att^n  v. 
Oraham.  7  Neb.  173. 

I.    (1896.)    The  act  of  1873  (Gen.  Stats., 


p.  207),  providing  for  the  Incorporation  of 
building  and  loan  associations,  does  not 

conflict  with  section  15,  article  III  of  the 
constitution,  prohibiting  special  legislation. 
Livingston  Loan  d  Building  Asa'n  v.  Drum- 
mond,  49  Neb.  200  (68  N.  W.  376). 

4.  (1896.)  Assuming  that  the  purpose 
of  the  act  of  1891,  relating  to  foreign  build- 
ing and  loan  associations  (Comp.  Stats., 
sees.  148a-148r,  ch.  16),  was  to  Invalidate 
contracts  of  non-complying  corporations,  the 
act,  as  to  agreements  existing  at  the  time 
of  its  enactment.  Is  unconstitutional. 
American  BuiJdinff  d  Loan  A%9*n  v.  Bain- 
holt,  48  Neb.  434  (67  N.  W.  493). 

5.  (1896.)  The  primary  object  of  the  act 
of  1891,  relating  to  building  and  loan  asso- 
ciations (Comp.  Stats.,  sees.  148a-148r,  ch. 
16).  is  to  bring  a  designated  class  of  foreign 
corporations  within  the  jurisdiction  of  the 
state  courts  In  order  to  protect  persons 
dealing  with  them  from  fraud  and  Imposi- 
tion. American  Building  rf  Loon  Ait'n  v. 
Rainbolt,  48  Neb.  434  (67  N.  W.  493). 

6.  (1901.)  The  title  to  an  act  of  the 
legislature  of  1873,  entitled  "An  act  to  en- 
able associations  of  persons  for  raising 
funds  to  be  loaned  among  their  members 
for  building  tbem  homesteads  and  other 
purposes,  to  become  bodies  corporate,"  with 
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sufficient  clearaeBB  indicates  the  subject  of 
legislation.  Nebraska  Loan  d  Building 
Asa'n  V.  Perkins,  61  Neb.  254  (85  N.  W.  67). 

7.  (1901.)  Chapter  11,  General  Statutes 
of  1873.  entitled  "An  act  to  enablo  associa- 
tions of  persons  for  raising  funds  to  be 
loaned  among  their  members  for  building 
them  homesteads  and  other  purposes,  to 
become  bodies  corporate,"  is  not  unconsti- 
tutional. Chatiron  Loan  d  Building  Aat'n 
V.  O'Linn.  1  Unof.  1  (95  N.  W.  368). 

By-btddlng  by  officers. 

8.  (1902. )  Loans  by  tbe  association 
must  be  open  to  competitive  bidding,  and 
by-blddlng  by  the  ofllcers  or  agents  of  the 

Gssoclatlon  for  the  purpose  of  Increasing 
the  premium  to  be  paid  for  loans,  will  not 
be  tolerated.  South  Omaha  Loan  d  Build- 
ing Asa'n  V.  Wirrick,  63  Neb.  698  (88  N. 
W.  694). 

Deducting  premium  from  loan. 

9.  (1902.)  A  building  and  loan  associa- 
tion may  deduct  from  a  loan  made  to  one 
of  its  members  the  premium  bid  for  the 
right  of  precedence  In  taking  such  loan. 
South  Omaha  Loan  d  Building  Ass'n  v. 
Wirrick,  63  Neb.  698  (88  N.  W.  694). 

Subscription  to  stock. 

10.  (1894.)  One  to  whom  stock  Is  Issued, 
who  pays  assessments  thereon,  acts  as  an 
officer  and  takes  part  in  management  of 
corporation,  Is  estopped  to  deny  his  sub- 
scription. York  Park  Building  Ast'n  v. 
Bamea,  39  Neb.  834  (68  N.  W.  440). 

11.  (1896.)   In  a  suit  for  money  paid  for 

stock,  and  to  cancel  tbe  subscription  con- 
tract on  account  of  false  and  fraudulent 
representations  of  defendant's  agent,  the 
surrender  of  the  stock  Is  a  condition 
precedent  to  the  right  to  resdnd.  In  ab- 
sence of  evidence  that  the  stock  Is  worth- 
less. Building  St  Loan  Aaa'n  of  Dakota  v, 
Cameron,  48  Neb.  124  (66  N.  W.  1109). 

Validity  of  contract  in  generaL 

12.  (1902.)  Contnxsta  in  which  a  coi> 
poratlon,  in  consideration  of  stated  pay- 
ments made  to  It,  makes  promises,  which 
are  tbe  main  Inducement  to  such  contracts, 
and  are  Impossible  to  perform,  are  unlaw- 
ful, being  against  public  policy,  f^iate,  ex 
Tel.  Prout,  V.  Nebraaka  Home  Co.,  66  Neb. 
349  (92  N.  W.  763;  103  Am.  St  Rep.  706; 
GO  L.  R.  A.  448). 

13.  (1902.)  Contracts  of  a  coiporatlon, 
in  consideration  of  stated  payments  to  It, 
by  which  It  professes  to  assist  the  holders 


of  Its  contracts  in  the  purchase  of  homes 
and  In  payment  of  the  same,  where  under 
its  scheme  some  of  the  contributors  can  ob- 
tain no  assistance  for  more  than  seveoty 
years,  are  unlawful,  as  ag^nst  public  pcri- 
Icy.  State,  ex  ret.  Prout,  v.  Nebraaka  Home 
Co.,  66  Neb.  349  (92  N.  W.  763;  103  Am. 
St  Rep.  706;  60  L.  R.  A.  448). 

Contracts  with  foreign  association. 

14.  (1901.)  A  contract  made  in  this 
state,  with  a  resident  thereof,  by  a  foreign 
building  and  loan  association,  which  tuts 
foiled  to  first  procure  a  certificate  or  ap- 
proval and  authorization  from  the  proper 
officers  for  transacting  business  '  In  this 
state.  Is  void  and  unenforceable,  though 
the  parties  to  such  contract  may  have  stipu- 
lated therein  that  it  should  be  governed  by 
(he  laws  of  the  state  where  the  offending 
association  Is  resident.  Benni  v.  FtdeJify 
Building  d  Loan  Ass'n,  61  Neb.  744  (86  N. 
W.  476:  87  Am.  St  Rep.  519). 

15.  (1901.)  A  contract  made  in  this 
state  with  a  resident  thereof  by  a  foreign 
building  and  loan  association  which  has 
failed  first  to  procure  a  certificate  of  ap- 
proval and  authorization  from  the  proper 
officers  for  transacting  business  in  this 
state.  Is  void  and  unenforceable  in  oar 
courts.  Pioneer  Savinga  d  Loan  Co.  v.  Ejier. 
62  Neb.  810  (87  N.  W.  1058), 

16.  (1901.)  The  policy  of  this  state,  as 
announced  by  the  leglsbtture.  Is  to  prohibit 
the  transaction  of  business  by  foreign  build- 
ing and  loan  associations,  unless  duly  an- 
thorlzed  by  the  proper  authorities.  Henni 
■  ci-»PHfv  Rtiilding  d  Loan  Asa'n.  61  Neb. 
744  (  86  N.  W.  476;  87  Am.  St  Rep.  519). 

17.  (1901.)  In  the  alraence  of  usury, 
fraud,  or  other  ille^llty,  a  contract  with  a 
foreign  building  and  loan  associauon  will 
be  enforced  according  to  an  equitable  in- 
terpretation of  its  terms.  People's  Build- 
ing, Loan  d  Savings  Aaa^n  v.  Cilmore.  1 
Unof.  181  (90  N.  W.  108). 

18.  (1902.)  When  a  member  of  a  eo- 
called  mutual  loan  association,  not  incor- 
porated under  the  laws  of  this  state.  Iwr 
rows  money  of  tbe  society  at  an  agreed 
rate  of  interest  and  surrenders  to  tbe  soci- 
ety his  shares  of  stock  therein,  and  stipu- 
lates to  continue  the  payment  of  monihly 
dues  upon  such  shares,  such  stlpualtion  Is 
without  consideration  and  la  void,  and  the 
borrower's  obligations  to  the  association 
are  discharged  by  the  repayment  of  the 
loan  with  interest  at  the  agreed  rale  Kear 
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V.  Etutem  Building  d  Loan  Aat'n,  2  UnoC 
$95  (SO  N.  W.  643). 

19.  (1906.)  A  contract  wUli  a  foreign 
1)uildlns  and  loan  association  authorized  to 
transact  business  in  this  state  at  the  time 
the  contract  is  made  does  not  become  unen- 
forceable by  reason  of  the  failure  of  the 
association  to  renew  Its  authority  to  trans- 
act business  in  the  state.  Eattem  Building 
d  Loan  Ats'n  v.  Tonldnton,  76  Neb.  470 
(107  N.  W.  762). 

 What  law  governs. 

20.  (1903.)  Contracts  made  In  this  state, 
by  residents  of  this  state,  with  foreign 
bnUdine  and  loan  associations,  such  con- 
tracts being  made  througli  agents  of  such 
associations  located  in  this  state,  are  Ne> 
braaka  contracts,  and  their  construction, 
Tslidlty  and  enforcement  are  governed  by 
the  laws  of  this  state.  NatUjnal  Mutual 
Buildinff  it  Loan  Asa'n  v.  Betzmant  69  Neb. 
667  (  96  N.  W.  204). 

21.  (1901.)  A  contract  executed  In  this 
state  by  a  New  York  building  and  loan  as- 
sociation, on  property  in  this  state.  Is  a 
Nebraska  contract,  and  the  construction  and 
validi^  is  to  be  governed  1^  laws  of  this 
state.  PeopWt  Building,  Loan  d  8aving» 
A9fn  V.  Porta*.  1  Unof.  505  (96  N.  W.  243) 

22.  (1902.)  Contracts  made  In  Nebraska, 
with  residents  of  this  state,  by  a  foreign 
building  and  loan  association,  if  made  by 
agents  of  such  associations  within  this  state, 
are  Nebraska  contracts;  and  by  their  con- 
fltruction.  validity  and  enforcement  are  gov- 
^ed  by  the  laws  of  this  state.  People's 
Building,  Loan  A  Savings  J-a^n  v.  Shaffer^ 
63  Neb.  573  (88  N.  W.  669). 

Seeovezy  of  premiums. 

23.  (1894.)  Action  by  stockholder  to  re- 
cover back  payments  on  his  shares,  on 
ground  that  company  refused  to  make  a 
rromised  loan;  Judgment  tor  plaintiff  af< 
finned,  and  order  requiring  plaintiff  to  file 
rerttflcate  of  stock  with  clerk  for  cancel- 
ation and  delivery  to  defendant  approved- 
■American  Building  <£  Loan  A«*'n  v.  Mor- 
dock,  39  Neb.  413  (58  N.  W.  107). 

Intaiest  and  usury. 

 Bate  of  intonst  ehai^eaUe. 

24.  (1878.)  Persons  associated  and  In- 
^rporated  under  section  123  and  subsequent 
sections  of  chapter  XXV  of  the  Revised 
Statates  of  1866,  for  the  transaction  of  law- 
ful business,  have  no  authority  as  a  cor- 
poration to  charge  and  receive  interest  on 


loans  made  by  them,  to  exceed  the  maxi- 
mum rate  allowed  by  law;  and  all  loan  con- 
tracts made  by  such  corporation  for  interest 
in  excess  of  the  rate  fixed  by  law,  are  af- 
fected with  the  vice  of  usury.  Linooln  Loan 
<6  Savings  Asa'n  v.  Oraham,  7  Neb.  173. 

25.  (1S96.)  The  act  of  1873  authorized 
associations  created  thereunder  to  collect 
money  by  stated  dues,  fines.  Interest,  and 
by  premiums  bid  by  members  for  the  right 
of  precedence  in  taking  loans.  It  also  pro- 
Tided  Uiat  the  dues,  fines,  and  premiums, 
although  In  uMss  of  legal  Interest,  shall 
not  be  construed  to  make  the  loan  usurious. 
Held,  That  interest  might  be  reserved  at 
the  highest  rate  permitted  by  law  on  the 
face  of  the  loan,  although  the  premium  was 
deducted  from  Uiat  amount  and  the  dtfCer- 
eoce  only  paid  the  borrower.  Uvingattm 
Loan  d  Buildinff  Aa^n  v.  Drummond,  49 
Neb.  200  (68  N.  W.  876). 

26.  (1902.)  A  contract  which  provides 
for  the  payment  of  6  per  cent.  Interest,  pay- 
able monthly,  on  a  loan  of  |1,500,  and  also 
provides  for  a  "premlam"  of  }1,S00.  to  be 
paid  by  the  borrower  by  taking  stock  tit 
that  amount  in  a  foreign  corporation  which 
has  not  compiled  wltb  our  statute  regulat* 
log  building  and  loan  associations,  and 
making  monthly  payments  on  said  stock  of 
f  9  each  until  the  same  is  matured,  is  usuri- 
ous. Anaelme  v.  American  Savings  d  Loan 
Ass'n.  66  Neb.  620  {92  N.  W.  746). 

27.  (1904.)  The  loan  made  to  the  ap- 
pellee in  this  case  h^d  to  be  tainted  with 
usury.  Clarke  v.  Woodrulf,  72  Neb.  286 
(100  N.  W.  314). 

—  Determining  nmriowi  contraot. 

28.  (1906.)  In  determining  whether  a 
contract  with  a  foreign  building  and  loan 
association  Is  usurious,  it  is  proper  to  con- 
sider only  such  payments  contracted  for  as 
are  In  the  nature  of  Interest  and  premiums 
on  the  loan.  BasUm  Building  d  Loan  Aaa'n 
V.  TonMnaon,  76  Neb.  470  (107  N.  W,  762). 

-  Poreign  association. 

29.  (1898.)  In  foreclosure  by  a  foreign 
building  and  loan  association  the  rate  of 
interest  Is  not  regulated  by  chapter  14,  Ses- 
sion Laws  of  1891,  which  relates  solely  to 
domestic  associations.  National  Mutual 
Building  d  Loan  Asa'n  v.  Keenejf,  67  Neb. 
94  (77  N.  W,  442). 

30.  (1899.)  A  foreign  building  and  loan 
association  Is  subject  to  the  penalties  of  the 
statute  against  usury.  Building  d  Loan 
Axtn  of  Dakota  v.  Bilon,  69  Neb.  458  (81 
N.  W.  308).  • 
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 Penaltiea. 

SI.  (1898.)  tn  an  action  of  foreclosure 
brought  by  a  building  and  loan  association 
incorporated  under  the  laws  of  a  state 
'  otber  than  Nebraska,  the  rights  of  plalntllb 
Tlth  respect  to  interest  are  gOTemed  by 
chapter  44,  Compiled  Statutes;  and  If^  for 
the  use  of  the  money  sought  to  be  collected, 
the  proofs,  upon  proper  show  that 

more  than  ten  per  cent.  Interest  per' annum 
has  been  contracted  for  or  received  under 
any  pretense  vhaterer,  the  penalties  pre- 
scribed by  said  chapter  44  for  contracting 
for  or  receiving  usury  should  be  enforced. 
National  Mutual  Building  £  Loan  A»t^n  v. 
Eeeney,  67  Neb.  94  (77  N.  W.  442). 

32.  (1899.)  The  contracts  of  foreign 
building  and  loan  associations  made  in  this 
state  are  not  exempt  from  the  penalties  de- 
nounced against  usurious  transactions  by 
our  statutes.  Interstate  Savings  <t  Loan 
As*'n  V.  Strine.  68  Neb.  133  (78  N.  W.  377). 

33.  A  foreign  building  and  IcMin  associa- 
tion doing  buslTiess  in  this  state,  is  subject 
to  the  penalties  of  the  statute  against 
usury.  (1899)  Interstate  Savings  d  Loan 
Ass'n  V.  Strine.  59  Neb.  27  (80  N.  W.  45); 
(1899)  Building  d  Loan  Ass'n  of  Dtihota  v. 
Bilan,  69  Neb.  468  (81  N.  W.  308);  (1899) 
People's  Building  <6  Loan  Ass'n  v.  Parish,  1 
Unof.  505  (96  N.  W.  243);  (1902)  People's 
Building  &  Loan  Savings  Ass'n  v.  Palmer, 
2  Unof.  460  (89  N.  W.  316);  (19021  People's 
Building  d  Loan  Savings  Ass'n  v.  Welton,  2 
Unof.  462  (89  N.  W.  317) ;  (1902)  People's 
Building,  Loan  d  Savings  A*^n  v.  Oarrick- 
er,  2  Unof.  465  (89  N.  W.  316). 

34.  (1902.)  A  foreign  building  and  loan 
assoclatiim,  which  reseires  a  greater  rate 
of  Interest  than  910  per  year  on  the  hun- 
dred in  a  contract  for  the  loan  of  money  la 

this  state.  Is  not  exempt  from  the  penalties 
of  the  usury  laws.  Anselme  v.  American 
Savings  &  Loan  Asifn,  66  Neb.  620  (92  N. 
W.  745). 

.  36.  (1902.)  The  prorlslobs  of  the  home- 
stead association  act  of  1873,  did  not  ex- 
empt foreign  building  and  loan  associations 
from  the  penalties  of  usury.  PeopUfs  Build- 
ing, Loan  d  Savings  AM*n  v.  Shaffer,  6S 
Neb.  673  (88  N.  IT.  669). 

AacoTery  of  loan  on  insolTaney. 

36.  (1902.)  Where  a  building  and  loan 
association  is  Insolrent  and  unable  to  per- 
form its  contracts  with  its  members,  and  a 
receiver  is  appointed  to  wind  np  Its  alEairs, 


it  is  entitled  to  reco7er  from  a  borrowing 
member  the  amount  of  money  actually 
loaned,  with  interest  thereon  from  date  at 
the  legal  rate,  less  the  amount  paid  by  the 
member  a?  Interest  and  premium,  with  in- 
terest from  the  date  of  the  several  pay- 
ments. Such  borrower  is  not  entitled  to 
credit  upon  his  loan  for  money  paid  inlo 
the  assorliitloD  as  ilues  upon  the  stock. 
Ansclmc  v.  American  Savings  d  Loan  Ass'n, 
63  Neb.  525  (88  N.  W.  665). 

Change  of  business  m.ethod  as  defense  to 
foreclosure. 
37.  (1902.)  In  an  action  to  foreclose  a 
mortgage  given  to  a  building  and  loan  as- 
sociation organized  under  the  laws  of  this 
state,  the  fact  that  the  association  changed 
its  method  of  making  loans  and  conducting 
its  business  after  the  making  of  the  mort- 
gage is  no  defense  to  the  action,  especiaUy 
in  the  absence  of  a  showing  that  the  mort- 
gagor objected  thereto.  Soufh  Omaha  Loan 
d  Bldg.  Ass'n  v.  Wirrick,  63  Neb.  598  (89 
N.  W.  694). 

Application  of  payments  on  forfeiture  or 
foreclosure. 

Allowance  in  general. 
88.  (1894.)  In  an  action  to  foreclose  a 
mortgage  given  to  secure  a  loan  from  a 
building  and  loan  association,  to  a  member. 
cQuIty  will  relieve  against  a  forfeiture  of 
payments  for  delinquency  In  the  interest  to 
the  extent  of  treating  payments  upon  the 
stock  as  payments  upon  the  loan.  Randalt 
V.  Nat.  Building,  Loan  d  Protective  Union, 
42  Neb.  809  (60  N.  W.  1019;  29  L.  R.  A.  133). 

39.  (1894.)  Payments  by  a  member  of 
a  building  and  loan  association  upon  stock 
should,  in  an  accounting  .of  the  amount  due 
on  a  mortgage  fi«ata?t  htm.  be  treated  as 
payments  on  the  loan.  The  fact  that  the 
company  declared  the  stock  forfeited  ac- 
cording to  the  terms  of  the  contract  does 
not  change  the  rule.  Randall  v.  yat.  Build- 
ing, Loan  d  Protective  Union.  42  Neb.  SOl^ 
(60  N.  W.  1019;  29  L.  R.  A.  133). 

40.  (1894.)  A  member  of  a  building  and 
loan  association,  who  was  also  a  borrower, 
brought  an  action,  before  the  maturity  of 
the  stock  or  loan,  to  redeem  from  the  mort- 
gage given  to  secure  the  loan  on  the  ground 
of  fraud  in  proenxing  it  fibe  prayed  that 
the  mortgage  be  canceled  on  her  payment 
cf  the  amount  found  bytho  court  to  be  dne. 
The  association  brought  Its  action  to  fore- 
close the  mortgage  because  of  delinqaencar 
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in  IntereBt  The  note  provided  that  any 
Buch  delinquency  rendered  the  whole  debt 
due.  The  court  consolidated  the  two  cases 
and  made  a  general  finding  for  the  plaintiff 
In  the  first  suit,  but  ascertained  the  amount 
due  on  the  mortgage  and  decreed  a  fore- 
closure and  sale.  The  association  appealed. 
Held.  That  Inasmuch  as  both  parties  sought 
the  same  relief  and  the  appellant  obtained 
all  the  relief  it  sought  except  as  to  the 
amount  found  due,  the  other  issues  were 
immaterial  to  the  appeal.  Randall  v.  Nat. 
BuHding.  Loan  d  Protective  Union,  42  Neb. 
809  (60  N.  W.  lOlO;  29  L.  R.  A.  133). 

41.  (189S.)  An  agreement  whereby  the 
stock  of  a  borrowing  member  of  a  building 
and  loan  association,  pledged  as  collateral 
security  for  hts  loan.  Is  to  be  forfeited  upon 
default  of  interest,  without  allowing  credit 
on  account  of  payments  previously  made  on 
such  stock,  is  unconscionable,  and  will  not 
be  enforced  by  the  courts  of  this  state,  al- 
though recogplzed  as  valid  In  the  associa- 
tion's own  state.  RandaJl  v.  Nat.  Building. 
Loan  Protective  Union,  43  Neb.  876  (62 
N.  W.  252). 

42.  (1895.)  Although  stock  payments 
by  a  borrowing  member  of  a  building  and 
loan  association  are  not  ipso  facto  credits 
iiron  his  indebtedness  so  as  to  reduce  pro 
tanto  the  amount  due  on  his  mortgage,  a 
borrower  may  elect  to  have  payments  on 
account  of  stock  applied  upon  his  indebted- 
ness to  the  association.  Randall  v.  Nat. 
Building.  Loan  d  Protective  Union,  43  Neb. 
876  (62  N.  W.  252). 

43.  (1900.)  A  borrower  from  a  building 
and  loan  association,  whose- mortgage  stipu- 
lates that  In  case  of  foreclosure  he  shall 
receive  credit  for  the  withdrawal  value  of 
bis  shares  of  stock  on  a  basis  fixed  by  the 
by-laws.  Is  entitled  c-n  foreclosure  to  have 
the  withdrawal  value  of  his  stock  fixed  and 
credited  according  to  his  contract.  Equita- 
ble Building  d  Loan  Ass'n  V.  Bidwell,  60 
Neb.  169  (82  N.  W.  384). 

44.  (1901.)  In  an  accounting  betweeti 
a  foreign  building  and  loan  association  and 
one  of  its  members,  when  there  exists  a 
stock  purchase  and  a  loan,  the  transaction 
is  to  be  treated  as  a  loan  and  the  borrower 
has  the  right  to  have  the  value  of  his  stock 
applied  to  reduce  the  indebtedness  of  the 
mortgive,  If  he  so  choosee.  ircDowel)  v. 
Pioneer  Saving*  A  Loan  Co.,  2  ITnof.  24  (90 
Br.  w.  111). 

46.   (1901.)   It  11  the  right  of  a  defanlt> 


Ing  borrower  from  a  building  and  loan  as- 
sociation who  so  elects  to  have  a  credit  of 
ihe  present  value  of  his  stock  applied  to 
the  reduction  of  his  mortgage  inde'otedness. 
People's  Building,  Loan  d  Savings  Ass'n  v. 
Gilmore,  1  Unof.  181  (90  N.  W.  108). 

46.  (1901.)  The  stock  is  to  be  taken  as 
worth  the  amount  that  has  been  paid  on  it, 
in  absence  of  evidence  as  to  Its  actual  value. 
McDowell  V,  Pioneer  Savings  d  Loan  Co., 
2  Unof.  24  (90  N.  W.  111). 

47.  (1902.)  In  an  accounting  between  a 
foreign  building  and  loan  association  and  a 
member  to  whom  a  loan  has  been  made,  if 
credit  is  given  the  member  for  tho  amount 
paid  upon  the  stobk.  It  must  be  on  the 
theory  that  such  amount  represents  the 
value  thereof,  he  having  elected  to  apply  it 
on  the  debt.  Hence,  where  such  sum  Is 
credited  to  the  borrov/er,  no  further  deduc- 
tion should  be  made  lor  value  of  the  stock. 
Mercantile  Co-operative  Bank  v.  Shaaf,  2 
Unof.  708  (89  N.  W.  990). 

Allowance  for  premiums  and  divi- 
dends. 

48.  (1896.)  In  ascertaining  the  amount 
due  on  a  loan,  from  a  building  and  loan 
association,  the  borrower  is  entitled  to  a 
credit  of  the  present  value  of  the  stock  at 
the  time  of  foreclosure  as  well  as  to  a  fair 
and  reasonable  credit  on  account  of  un- 
earned premium,  and  by-laws  fixing  the 
terms  of  ascertaining  such  credit  will  be 
enforced  where  not  unconscionable.  Liv- 
ingston Loan  d  Building  Ass'n  v.  Drum- 
mond.  49  Neb.  200  (OS  N.  W.  375);  (1901) 
Chadron  Loan  d  Bldg.  Ass'n  v.  Simmons,  1 
Unof.  718  (95  N.  W.  868). 

49.  (1901.)  Payments  made  on  the 
stock  are  not  to  be  applied  as  payments  on 
the  loan  until  the  borrower  has  elected  to 
have  them  so  applied,  and  credit  for  the 
value  of  the  stock  should  be  given  at  the 
time  of  such  election,  and  not  as  of  the  date 
when  the  payments  were  made.  McDotoell 
V.  Pioneer  Savings  d  Loan  Co.,  2  Unof.  24 
(90  N.  W.  111). 

50.  (1901.)  Payments  made  on  account 
of  operating  expenses  and  fines  paid  belong 
to  the  company  and  should  not  be  credited 
on  the  mortgage.  McDowell  v.  Pioneer  Sav- 
ings d  Loan  Co.,  2  Unof.  24  (90  N.  W.  Ill), 

51.  (1901.)  Payments  made  for  pre- 
mium and  Interest,  if  not  usurious,  are  not 
to  be  credited  on  the  principal  of  the  mort- 
gage debt  McDowell  v.  Pioneer  Savings  d 
Loan  Co,,  2  Unof.  24  (00  N.  W.  111). 
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52.  (1901.)  Any  dividends  declared  or 
earned  on  the  stock  will  inure  to  the  bor- 
rower'B  credit,  and  this  may  be  credited 
on  the  mortgage.  McDowell  v.  Pioneer  Sav- 
ings d  Loan  00.,  2  tJnof.  24  (90  N.  W.  111). 

53.  (1901.)  Value  of  stock  will  be  taken 
to  at  least  equal  sum  of  stock  payments 
and  declared  dividends  In  the  absence  of 
competent  proof  of  losses.  PeopWg  Build- 
ing, Loan  <f  890ino»  Ati'n  v.  QHmore,  1 
Unof.  181  (90  N.  W.  108). 

Evidence. 

54.  (1S94.)  In  an  action  against  a 
building  and  loan  association  to  recover 
payments  on  shares  of  stock  parol  evidence 
of  the  contents  of  the.  by-laws  of  the  asso- 
ciation Is  not  admissible.  American  Build- 
ing Loan  A$s''n  v.  UorAock,  39  Neb.  413 
(58  N.  W.  107). 

56.  (1894.)  In  an  action  by  a  stock- 
holder of  a  building  and  loan  association  to 
recover  back  payments  made  on  his  shares 
of  stock  objection  to  a  depoBltion,  In  re- 
gard to  the  usage  and  custom  of  the  com- 
pany In  transacting  buslnesB  was  by  the 
(tirect  contract  between  them  and  the  rules 
and  by-laws  of  the  association,  properly 
sustained.  American  Building  <£  Loan  Asa'n 
V.  Mordock,  39  Neb.  413  (39  N.  W.  107). 

56.  (1896.)  Elridence  examined,  and 
held  not  to  prove  the  breach  by  the  defend- 
ant, a  foreign  building  and  loan  association, 
of  an  alleged  agreement  to  maintain  at  the 
plainttfTs  home  a  local  board  of  directors. 
American  Building  d-  Loan  A»t*n  v.  Bainr 
bolt,  48  Neb  434  (67  N.  W.  493). 


BUILDINQ  REGULATIONS. 
By  cities,  see  Municipal  Oorporationg,  H 
681-684. 

BUILDINGS. 
RemoTOl  of,  by  city  anthorltles,  see  Jf** 

nicipal  OorporatiOM,  %  685. 

Effect  of  mechanic's  Hen,  see  Mechania' 
Liens. 

School  buildings,  see  Schools  and  School 
DistHcta,  M  118-138. 

BURDEN  OF  PROOF. 
In  particular  actions  or  proceedings,  m 
epedflc  topics. 

On  dissolution  of  attachment,  see  At- 
tachment, $313. 

Of  get  of  dilld  In  bastardy,  see  Basterif, 
166. 

In  action  on  negotiable  instrument  ii 
general,  see  Bills  and  yotes,  H  640-571. 

Good  faith  of  purchaser  of  negotiable  In- 
strument, see  Bills  and  Notes,  S§  554-5fi4. 

In  action  against  common  carrier.  Bee 
Camera,  H  162-164;  S70-290;  330-S32. 

Contracts,  action  on,  see  Confracte,  11434- 
440. 

Of  compromise  of  claim,  see  Cotnpronite 
and  Settlement,  IS  48,  49. 

In  criminal  prosecutions,  see  Critn'sal 
LOfW,  H  218-227. 

In  divorce,  see  Divorce,  ||  71,  72. 

In  civil  actions  In  general,  see  Evidenee, 

in. 

For  spread  of  fire  from  railroad.  «e 
Bailroada,  I  391-397. 

Undue  inlluenoe  la  wills,  see  WWt,  H 
60-64. 


BURGLARY. 

ANALYSIS. 

Z.  OTTENSES  ANB  BESPONSIBIUTT. 

Nature  and  elements  of  oifenM. 
■  -      Breaking  and  entering, 
——Time  of  breaking,  §S4-7. 
-      Character  of  building,  S|  8,  9. 
■  -  Value  of  property,  |  10. 
Consent  of  owner  a«  defeoMf  1 11. 

H.  FBOSBCUTION  ANI>  PXTNIBHICBHT. 

Indictment  and  information. 

 In  genraal,  IS  12-14. 

—Time  of  offense,  S  16. 

 Intent,  8816,  17. 

 Ownership  of  premises,  8818-81. 

 Description  of  building,  8S2. 
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Piestunption  from  possession  of  property,  H8S-80. 
AdmissibUity  of  evidence,  Sfi  26-28. 
Weight  and  mffieieney  of  evidence. 

 In  general,  ||  20-33. 

..  ■  —  Circumstantial  evidence,  1 84. 
 Intent,  §35. 

 Time  of  commission  of  offense,  H  36-38. 

 Breaking  and  entering,  {{40-42. 

—  Violence,  {43. 

Question  for  Jury,  1 44. 

EfFect  of  mistrial  on  anlwequent  prosecution  for  larceny,  1 45. 
Instructions,  §{46-62. 
Sentence,  {  S3. 


Cbosb-Keferences. 
See,  also.  Criminal  Law;  Larceny. 
Bnterlng  'without  Intent  to  commit  crime, 
see  Forcible  Entry  and  Detainer;  Trespass. 

X.  OFFENSES  AND  BESFONSIBILITT. 
Vatnre  and  elements  offense. 

 Breaking  and  entering. 

Evidence  of  breaking,  see  post,  {{  40-42. 

1.  (1895.)  A  breaking  necessary  to  con- 
stitate  the  crime  of  burglary  may  be  by 
any  act  of  phyaleal  force,  however  slight, 
by  which  the  obstruction  to  entering  is 
fwclbly  removed.  Metst  v.  8tate,  46  Neb. 
547  (  65  N.  W.  190). 

2.  (1897.)  The  lifting  of  a  hook  with 
wblch  a  door  is  fastened,  or  the  opening  of 
a  closed  door  In  order  to  enter  a  buUdii^, 
Is  a  "breaking"  within  the  accepted  defini- 
tion of  burglary,  although  the  entry  might 
have  been  effected  through  a  door  already 
open.  Ferguson  v.  State,  62  Neb.  432  (72 
N.  W.  590;  6«  Am.  St.  Rep.  612). 

3.  (3897.)  It  is  a  familiar  principle 
that  a  breaking  necesaary  to  constitute  the 
crime  of  burglary  may  be  by  any  act  of 
physical  force,  however  slight,  by  which 
the  obstruction  to  the  entering  Is  removed. 
Ferguson  v.  State,  52  Neb.  432  (72  N.  W. 
590;  66  Am.  St.  Rep.  512). 

 Time  of  breaking. 

Evidence  of  time  of  offense,  see  post,  {| 

36-39. 

4.  (1893)  Under  section  48,  criminal 
code,  the  breaking  and  entering  In  the  night 
season  Is  an  essential  element  of  the  crime. 
Ashford  V.  suae,  36  Neb.  S8  (63  N.  W. 
1036). 

5.  (1897.)  That  the  act  be  committed  in 
the  night-time  Is  an  essential  element  of 
the  crime  of  burglary.  In  re  McYey,  50 
Neb.  481  (70  N.  W.  61). 


6.  (1897.)  Under  an  information  against 
a  person  for  the  crime  of  burglary,  he 
cannot  be  convicted  of  the  statutory  offense 
of  breaking  and  entering  buildings  In  the 
daytime  described  in  section  63  of  the  crim- 
inal code.  7n  re  MeYey,  SO  Neb.  481  (70  N. 
■W.  51). 

7.  (1898.)  By  section  48  of  the  criminal 
code,  breaking  and  entering  In  the  night- 
season  are  essential  elements  of  the  crime 
of  burglary.  Bergeron  v.  State,  63  Neb.  752 
(74  N.  W.  253). 


•  Character  of  building. 


8.  (1895.)  A  building,  erected  upon  a 
farm,  designed  and  used  for  the  purpose  of 
storing  com  after  it  Is  busked,  is  a  store- 
house and  varehouBR  within  the  meaning 
of  section  48  of  the  criminal  code  defining 
burglary.  MetH  v.  State,  46  Neb.  647  (66 
N.  W.  190). 

8a.  (1907.)  A  vat  six  or  eight  feet  deep 
and  six  feet  in  diameter,  constructed  of 
heavy  oak  timbers,  which  Is  partly  sunk  In 
the  ground,  having  a  hinged  cover  secured 
in  place  by  a  lock,  and  which  is  used  for 
storing  hides,  awaiting  sale,  is  a  "etore- 
house,"  within  the  meaning  of  that  word,  as 
used  In  section  48  of  the  criminal  code. 
Steele  v.  State,  80  Neb.  9  (113  N.  W.  798). 

9.  (1900.)  Breaking  Into  a  basement 
hallway,  held  to  be  a  burglary  of  the  dwell- 
ing-house of  the  person  residing  In  the 
building,  and  having  the  general  charge  and 
control  thereof,  although  such  basement  Is 
not  connected  Internally  with  other  por- 
tions of  the  building  Hahn  v.  State,  60 
Neb.  487  (83  N.  W.  674).  ' 


—  Value  of  property. 

10.  (1898.)  Where  an  information  for 
burglary  charges  that  the  breaking  and  en- 
tering were  effected  with  the  intent  to 
steal,  it  Is  necessary  to  prove  that  the  prop- 
erty possessed  some  value  and  was  within 
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the  buildiag.  Bergeron  v.  State,  63  Neb. 
752  (74  N.  W.  253). 

Oonaent  of  owner  u  defense. 

11.  (1887.)  Where  the  proprietor  of  a 
building  hears  of  an  intended  burglary  to 
be  committed  by  breaking  into  such  build* 
ing,  and  does  not  prevent  it,  but  puts  a 
force  In  the  building  to  capture  the  burg* 
lar,  and  does  efTect  bis  capture,  this  does 
not  affect  the  guilt  of  the  burglar.  StiUe  v. 
Sneff,  22  Neb.  481  <35  N.  W.  219). 

n.  PBOSECITTIOH  AND  PTJNISHMBNT. 

Indictment  and  Information. 

Indictments  in  general,  see  Indictment 
and  InfarmatUm. 

 In  Efeneral. 

12.  (1888.)  Where  a  preliminary  exam- 
ination was  held  upon  a  complaint  charging 
the  crime  of  burglary  with  the  intent  to 
steal,  and  the  information  flied  by  the 
county  attorney  in  the  district  court  charges 
the  same  oftense,  but  with  the  Intent  to 
commit  a  rape.  It  was  held  that  the  same 
crime,  to-wit,  burglary,  was  described,  botn 
in  the  complaint  and  in  the  information. 
Alderman  v.  State,  24  Neb.  97  (38  N.  W. 
36). 

13.  (1903.)  An  allegation  of  an  unlaw- 
ful entering  of  a  building  with  Intent  to 

(ommlt  one  of  the  crimes  enumerated  In 
section  49  of  the  criminal  code,  is  not  suffi- 
cient to  charge  a  crime  as  therein  defined. 
Smith  V.  State,  68  Neb.  204  (94  N.  W.  IOC). 

14.  (1907.)  A  preliminary  examination 
on  a  complaint  charging  breaking  into  a 
storeroom  with  Intent  to  steal  goods  will 
sustain  a  prosecutlcu  on  an  information 
charging  the  same  facts,  together  with  the 
value  of  the  property  actually  stolen. 
w;ieeler  v.  State.  79  Neb.  491  (113  N,  W. 
253). 

 Time  of  offense. 

Time  as  element  of  offense,  see  ante,  IS 
4-7. 

15.  (1900.)  It  is  not  essential,  in  an  in- 
formation or  Indictment  charging  burglary, 

to  state  the  particular  hour  of  the  night  at 
which  the  crime  was  committed.  Leisen- 
Iterg  v.  State,  60  Neb.  628  (84  N.  W.  6). 

I  I  Intent. 

16.  (1889.)  In  an  Indictment  for  burg- 
lary It  Is  necessary  that  the  indictment  con- 
tain an  averment  that  the  breaking  was 
with  Intent  to  steal  property  within  the 
bnilding.  Wintlow  v.  State,  26  Neb.  808 
(41  N,  W.  1116). 


17.  (1907.)  A  complaint  which  charges 
the  defendant  with  bdrglarloitsly  breaking 
and  entering  a  storeroom  with  intent  to 
steal  the  goods  and  property  of  the  owner 
&'  :d  not  allege  the  value  ot  the  property 
stolen  or  Intended  to  be  stolen.  Wheeler  v. 
State,  79  Neb.  491  (113  N.  W.  253). 

Ownership  of  premises. 

18.  (1889.)  In  an  Indictment  for  burg- 
lary, it  Is  necessary  that  the  name  of  the 
owner  of  the  building  broken  into  should 
be  given,  and  for  this  purpose  the  person 
in  the  visible  occupancy  and  control  of  the 
premises,  at  the  time  of  the  burglary,  may 
be  set  out  as  the  owner,  whether  he  be  the 
owner  of  the  title  or  a  tenant  WinsJov;  v. 
State,  26  Neb.  308  (41  N.  W.  IIIG).  [Over- 
ruled in  part.  Leiaenberg  v.  State,  60  Neb. 
628.] 

19.  (1900.)  In  an  Information  for  burg- 
lary, it  is  proper  to  all^  ownership  in  the 

person  having  the  visible  occupancy  and 
control  of  the  premises  burglarized.  Hah* 
V.  State,  60  Neb.  487  f83  N.  W.  674). 

20.  (1900.)  Where  a  building  is  occd- 
pled  by  a  person  having  general  charge 

thereof  the  ownership  should  be  alleged  In 
him  In  an  information  for  burglary,  though 
some  of  the  rooms  are  let  to  lodgers.  Bahrt 
V.  State.  60  Neb.  487  (83  N.  W:  674). 

21.  (1900.)  Where  a  building  occupied 
by  a  person  having  general  charge  thereof 
has  a  basement,  some  of  the  rooms  of  which 
are  let  to  lodgers,  and  for  other  purposes, 
and  a  hallway  leading  to  the  different  rooms 
is  in  possession  of  and  used  by  the  person 
In  charge  o  the  bullillng.  In  common  with 
those  occupying  the  rented  rooms  in  such 
basement,  and  a  burglary  Is  comiaitted  by 
breaking  In  at  the  door  of  such  hallway, 
ownership  was  properly  charged  as  being 
in  the  person  in  possession,  and  having 
charge  and  control  of  the  premises.  Hdhn 
V.  State.  60  Neb.  487  (83  N.  W.  674). 

 Deecriptlon  of  building. 

Character  of  property  as  element  of  of- 
fense, see  ante,  S|  8,  9. 

22.  (1908.)  In  an  information  for  hnrg- 
lary,  a  drug  store  is  properly  described  as 
"a  storehouse,  commonly  called  a  drag 
store."  McNutt  «.  State,  68  Neb.  207  (94 
N.  W.  143). 

PrMumption  from,  poasession  of  property. 

23.  (1894.)  An  Instruction  which.  In  ef- 
fect, left  it  to  the  Jury  to  determine  wbtt 
weight  and  effect  should  be  gtren  the  d^ 
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cumstance  that  the  accused,  soon  after  the 
burglary  charged  was  In  possession  of 
goods  which  had  been  taken  from  the  store 
where  the  burglary  had  been  committed, 
proper.  Whitman  v/state,  42  Neb.  841  (60 
N.  W.  1025).  [Orerruled.  Mets  v.  State,  46 
Neb.  547-1 

24.  (1895.)  That  a  building  was  burg- 
lariously entered,  and  property  stolen  there- 
from was,  soon  thereafter,  found  in  the 
excluslTe  possession  of  the  accused,  do  not, 
alone,  raise  a  presumption  of  law  that  be  Is 
gulltr  of  the  burglary.  The  Inference  to 
be  drawn  from  such  facts  Is  for  the  jury 
alone  to  determine,  when  considered  in  con- 
ne<:tion  with  all  the  other  facts  proven. 
Jfete  17.  Btate,  46  Neb.  647  (65  N.  W.  190). 

26.  (1900.)  No  presqmptlon  of  guilt 
arises  from  the  mere  possession  of  stolen 
property.  WiUiama  v.  'State,  60 '  Neb.  526 
(83  N.  W.  681). 

AdmiasiblUty  of  evidence; 

26.  ( 1898.)  Circumstantial  evidence  is 
competent  in  a  prosecution  for  burglary. 
Cunningham  v.  State.  66  Neb.  691  (77  N. 
W.  60). 

27.  (1904.)  Where  oiie  Is  arrested  for 
the  crime  of  burglary,  evidence  of  what  was 
fovDd  In  bU  room  at  the  time  of  his  arrest, 

together  with  his  conduct  and  statements 
on  that  occasion,  is  proper  and  competent 
as  tending  to  show  his  consciousness  of  in- 
nocence or  guilt,  as  the  case  may  be.  f  en- 
nedv  V.  Stftie,  71  Neh.  765  (99  N.  W.  645). 

28.  (1904.)  The  attempts  of  the  accused 
to  escape,  while  confined  in  Jail  awaiting 
his  trial,  may  be  shown  as  an  inculpatory 
circumstance  properly  to  he  considered  by 
a  Jury,  and  to  be  given  such  weight  as  it 
beems  fairly  entitled  to,  with  the  other  evi- 
dence introduced  at  the  trial,  in  ddtermlu- 
ing  the  question  of  his  guilt  or  Innocence. 
Kennedy  v.  State,  71  Neb.  765  (99  N.  W. 
645). 

Weight  and  snfflclenoy  of  erldance. 
 In  general. 

29.  (1887.)  The  evidence  examined  and 
held  not  sufficient  to  support  a  verdict  of 
guilty  of  the  crime  of  burglary.  Wright  «. 
State,  21  Neb.  496  (32  N.  W.  576). 

30.  (1903.)  Evidence  found  sufflclent  to 
support  the  allegatttfo  of  the  ownership 
of  the  building  burglarized  and  property 
stolen.  MfilTun  v.  State,  68  Neb.  207  (94 
N.  W.  148). 

8L  (19(t3.)   In  a  prosecution  for  burg- 


lary and  larceny,  the  proof  must  agree  with 
the  allegations  of  the  Information  In  the 

description  of  the  property,  but  when  the 
property  stolen  Is  described  in  the  Informa- 
tion as  "one  Elgin  gold  watch"  and  "thirty- 
two  gold  watch  chains,"  the  verdict  will 
not  be  set  aside  as  unsupported  by  the  evi- 
dence because  no  witness  testified  that  the 
articles  were  gold,  if  the  articles  are  pro- 
duced and  offered  in  evidence  at  the  trial, 
and  there  is  nothing  In  the  record  to  show 
that  the  Jury  could  not  determine  the  truth 
of  the  allegation  from  an  inspection  of  tbe 
articles.  M<afutt  v.  State,  68  Neb.  207  (94 
N.  W.  143). 

32.  (1904.)  Evidence  showing  that  one 
accused  of  burglarizing  a  bank  and  secur- 
ing over  two  thousand  dollars,  had,  for 
some  time  before  the  burglary,  been  loafing 
about  the  town,  looking  into  the  bank  win- 
dows; that  he  had  no  occupation;  that  be- 
fore the  crime  charged  he  had  no  money, 
but  Immediately  after  he  had  plenty;  that 
soon  after  the  burglary  he  and  his  wife  sold 
their  household  goods  for  a  sum  greatly  un- 
der its  real  value  and  left  the  state  return- 
ing again  when  he  was  arrested;  and  when 
arrested  tried  to  escape;  and  that  several 
revolvers  were  found  on  his  person  at  the 
time,  sustains  a  verdict  of  guilty.  Kennedy 
V.  State,  71  Neb.  765  (99  N.  W.  645). 

33.  (1905.)  Evidence  that  defendant  was 
seen  looking  "Indian  fashion"  into  a  bank 
window  the  day  before  the  robtery  thereof; 
that  early  the  next  morning  e  team  of 
horses  and  buggy  were  stolen  in  the  town 
and  were  seen  being  rapidly  driven  toward 
another  town;  that  the  buggy  was  found  in 
a  corn-field  and  the  horses  running  loose 
and  defendant  was  seen  walking  toward  a 
town  from  the  vicinity  where  the  buggy 
was  found ;  and  that  defendant,  after 
the  robbery,  was  known  to  have  a  quantity 
of  gold  coins,  and  no  evidence  to  explain 
defendant's  presence  In  the  town  at  about 
the  time  of  the  robbery,  sustains  a  convic- 
tion for  burglary,  feeler  v.  State,  73  Neb. 
441  (103  N.  W.  64). 

 CircumBtantial  evidence. 

34.  (1898.)  Circumstantial  evidence  Is 
legal  and  competent  In  criminal  cases,  and 
If  it  is  of  such  a  character  as  to  exclude 
every  reasonable  tayporhesls  other  than  that 
the  defendant  la  ^llty.  It  is  sufficient  to 
authorize  a  conviction  for  bui^lary.  Cun- 
ningham V.  State.  56  Neb.  691  (77  N.  W. 
60). 
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 Intent. 

35.  (1893.)  The  intent  -with  which  the 
breaking  and  entering  were  done  must  be 
proved  as  laid  in  the  information.  Ashford 
V.  State,  36  Neb.  38  (63  N.'W.  1036). 

■  — ^  Time  of  commlsBlon  of  offsnse. 

Time  as  element  of  offense,  see  ante,  SS 
4-7. 

36.  (1895.)  Evidence  showing  that  dur- 
ing a  certain  night  h  board  was  removed 
from  a  corn  crib  belonging  to  the  prosecut- 
ing witness,  and  without  his  consent,  and 
a  quantity  of  com  taken  therefrom  and  the 
wagon  tracks  leading  from  the  crib  led 
to  defendant's  house  where  the  com  was 
found,  and  the  team  identified  as  defend- 
ant's is  sufficient  to  sustain  a  conviction 
of  burglary.  Metz  v.  State,  46  Neb.  647  (66 
N.  W.  190) 

37.  (1897.)  Proof  lhat  the  burglary  was 
committed  on  the  precise  day  laid  in  the 
information  Is  not  est^entlal  to  a  conviction. 
It  is  sufficient  If  It  be  proved  that  the  crime 
was  committed  within  the  period  limited  by 
statute  for  the  proaecutlon  of  the  offense. 
Ferguson  v.  State,  52  Neb.  432  (72  N.  W. 
590;  66  Am.  St.  Rep.  512). 

38.  (1900.)  The  fact  that  a  building 
was  feloniously  broken  and  entered  between 
the  hours  of  6:30  P.  M.  and  9  P.  M.  on 
March  29  does  not  show  with  the  requisite 
degree  of  moral  cer*Ainty,  that  the  crime 
charged  was  committed  in  the  night  season. 
Leiaenberg  v.  State.  60  Neb.  628  (84  N. 
W.  6). 

39.  (1905.)  In  a  prosecution  for  burg- 
lary, the  charge  that  it  was  committed  in 
the  night  season  is  to  be  proved  like  any 
other  fact  If  the  whole  evidence  shows 

lhat  fact  beyond  a  reasonable  doubt  it  Is 
sufficient.  Keeler  v.  State,  73  Neb.  441  (103 
N.  W.  64). 

 Breaking  and  entering. 

Breaking  and  entering  as  element  of 
crime,  see  ante,  {{ 1-3. 

40.  (1886.)  In  a  prosecution  for  a  vio- 
lation of  section  fifty-one  of  the  criminal 
code,  where  it  Is  shown  that  the  accused 
went  to  the  house  of  another  In  the  night- 
time and  called  to  the  persons  within,  who 
were  asleep,  to  open  the  door,  falsely  stat- 
ing that  he  was  tho  sheriff  of  the  county 
and  desired  to  serve  a  subpcena;  but  when 
the  door  was  opened  he  ordered  the  Inmates 
to  throw  up  their  hands,  hut  before  he 


could  enter  the  bouse  the  door  was  dosed, 

and  through  which  he  shot  twice,  and  then 
forced  the  door  open  and  entered  the  house, 
this  was  held  to  be  sufficient  proof  of  a 
breaking  aud  entering.  Seling  v.  State,  18 
Neb.  648  (26  N.  W.  264). 

41.  (1895.)  Evidence  showing  the  ac- 
cused broke  into  a  building,  while  intoxi- 
cated, for  the  purpose  of  stealing  liquor, 
sustains  a  verdict  of  guilty  to  the  charge  of 
burglary.  McMahon  V.  State,  46  Neb.  166 
(64  N.  "W.  694). 

42.  (1889.)  Where,  In  a  prosecution  for 
burglary  by  breaking  and  entering  a  dwell- 
ing-house, with  intent  to  steal.  It  was  shown 
that  the  entry  was  through  an  open  tran- 
som, and  it  did  not  appear  that  there  was 
any  breaking,  either  actual  or  constructtTe, 
the  conviction  was  not  Buatained  by  anflt 
clent  evidence.  MoOroth  v.  State,  26  Neb. 
780  (41  N.  W.  780). 

— ^—  VioIenM. 

43.  (1886.)  The  fact  that  a  person  after 
breaking  and  entering  a  house  approached 
the  head  of  the  family  In  bis  bed,  fired  off 
his  pistol,  and  presented  the  muzzle  thereof 
to  blm  and  ordered  him  in  a  threatening 
manner  to  hold  up  bis  hands,  la  aufflcient 
proof  of  personal  violence  to  meet  the  re- 
quirements of  section  61  of  the  criminal 
code.  Selinff  v.  State,  18  Neb.  648  (26  N. 
W.  254). 

Question  for  Jury. 

44.  (1887.)  In  a  prosecution  for  burg- 
lary of  a  railroad  station,  It  appearing  that 
the  agent  had  Inforn-.ation  of  the  contem- 
plated burglary,  whether  or  not  the  com- 
pany, by  its  agent,  consented  to  the  Act  by 
reason  of  such  agent  requesting  his  in- 
formant to  aid  and  watch  defendant,  1b  for 
the  jury.  State  v.  Sneff,  22  Neb.  481  (S6 
N.  W.  219). 

Effect  of  mistrial  on  Bubieqnent  proseca- 

tion  for  larceny. 

45.  (1901.)  The  fact  that  the  accused 
was  prosecuted  for  burglary,  resulting  in  a 
mistrial,  is  not  a  bar  to  a  prosecution  for 
larceny  resulting  from  burglary.  Bharp  v. 
State,  61  Neb.  187  (85  N.  W.  38). 

Instructions. 

46.  (1897.)  In  a  proaecutlon  for  burg^ 
lary  It  is  not  error  to  instruct  the  jury  that 
it  is  sufficient  to  And  that  the  crime  waa 
committed  "on  or  about"  the  date  charged 
in  the  Information,  or  at  any  date  within 
the  statute  of  limitations,    rergutott  «. 


Digitized  by 


147 


CANCELATION  OF  INSTRUMENTS. 


153 


State,  S2  Neb.  432  (72  N.  W.  690;  66  Am. 
St  Rep.  512). 

47.  (1897.)  An  instruction  that  if  the 
Jul?  does  not  believe  beyond  a  reasonable 
donbt  that  a  burglary  has  been  committed 
yet  are  convinced  ttut  the  defuidant  did 
Bteal  the  goods  described  in  the  Information, 
is  not  objectionable  as  assuming  that  a 
burglary  had  been  committed.  Ferguson  v. 
State,  52  Neb.  432  (72  N.  W.  690;  66  Am. 
St.  Rep.  612). 

48.  (1897.)  An  instruction  Which  defined 
a  reasonable  doubt  as  being  an  actual,  sub- 
stantial doubt  of  guilt  arising  from  the  evi- 
dence or  want  of  evidence  In  the  case,  up- 
held. Ferguson  v.  State,  52  Neb.  432  (72 
N.  W.  590:  66  Am.  St  Rep.  612). 

49.  (1898.)  An  instruction  in  a  prose- 
cution for  burglary  where  the  evidence  was 
circumstaatial,  "What  is  meant  by  circum- 
stantial evidence,  in  rrimlual  cases,  is  the 
proof  of  such  facts  or  circumstances  con- 
nected with  or  surrodndlng  the  commission 
of  the  crime  charged  as  tend  to  show  the 
guilt  or  innocence  of  the  party  charged; 
and  if  these  facts  and  circumstances  are 
sufficleDt  to  satisfy  the  jury  of  the  guilt  of 
the  defendant  beyond  a  reasonable  doubt, 
then  such  evidence  is  sufficient  to  authorise 
the  Jury  in  finding  a  verdict  of  galHy,"  ap- 
proved. Cunningham  v.  State,  66  Neb.  691 
(77  N.  W.  60). 

50.  (1898.)  The  statute  defining  burg- 
hu7  states,  among  otber  things,  "if  any 
person  shall  •  *  *  wllfally,  maliciously 
and  forcibly  break  and  enter,"  etc.  If  in  an 
instruction,  in  which  it  Is  purposed  to  em- 
body a  statement  of  the  elements  which 
constitute  the  crime  and  necessary  to  be 
proved,  the  word  "maliciously"  in  reference 


to  the  breaking  and  entering  Is  omitted,  it 
Is  sufficient  If  other  words,  or  another  word, 
identical  in  meaning  or  expressing  the  same 
meaning  be  used.  Carrall  v.  State,  53  Neb. 
481  (73  N.  W.  939). 

61.  (1901.)  Where  In  a  prosecution 
against  a  defendant  charged  as  principal 
In  the  crime  of  hni^lary,  tbe  jury  are  in- 
structed that  the  deft-ndatit  may  he  found 
guilty  if  he  advised  and  counseled  the  com- 
mission of  the  crime,  such  Instruction  is 
erroneous,  as  authorizing  a  conviction  as 
an  accessory  on  an  Information  charging 
him  as  principal  In  the  alleged  burglary. 
Bandage  v.  State,  61  Neb.  240  (86  N.  W.  36; 
87  Am.  St.  Rep.  457). 

52.  (1900.)  Where,  In  an  action  against 
a  person  for  burglary  with  intent  to  steal 
and  also  the  larceny  oi!  goods,  the  court,  in 
instructing  the  jury,  in  defining  what  con- 
stitutes the  offense  of  burglary,  omits  an 
essential  element,  and  the  jury  return  a 
verdict  of  not  guilty  as  to  the  charge  of 
burglary,  held  that  such  omission  is  error 
without  prejudice.  Williams  v.  State,  60 
Neb.  526  (83  N.  W.  681). 
Sentence. 

63.  (1889.)  A  sentence  of  ten  years,  on 
a  plea  of  guilty  by  a  young  man.  less  than 
twenty-one  years  of  age,  who  had  fallen  In 
with  strangers  and  became  intoxicated  and 
persuaded  to  burglariously  enter  a  dwelling 
with  them,  held  to  be  excessive  under  the 
circumstances.  OharUs  v.  State,  27  Neb. 
881  (44  K  W.  39). 

CALENDARS. 

Computation  of  time,  see  Time,  H  7-12. 
Of  causes  for  trial,  see  Trial,  II. 
Of  causes  on  appm),  see  Appeol  and  Er- 
ror, xin. 


CANCELATION  OF  INSTRUMENTS. 

ANALYSIS. 

Orounds  for  cancelation.  , 

 In  Gfeneral,  ||  1,  S. 

 Incapacity  to  execute,  S§3,  4. 

■  ■  Pailure  of  consideration,  |  6. 

 Coercion  or  fraud,  §§6,7. 

 Misrepresentation,  §§8-10. 

 Claim  for  penalty  for  failnre  to  rdease  chattel  mortgage  S  11. 

Persons  entitled,  §  IS. 
Consideratioa  for  cancelation,  i  13. 
H^ligence  of  plaintilf,  §  14. 
Condition  precedent,  15-17a. 
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JoTiadletion,  1 1& 

Idmltatious  and  laches,  %%  19-21. 

Partiee,  86  32,  83. 

Pleading,  %i  24-26. 

Burden  of  proof,  S  27. 

AdmlsslblUty  of  evidence,  SS  88,  S8. 

Weight  and  miiBoieney  d  evideuoe^  80-41. 

Adjndloatloa  right  of  powewlon,  1 48. 
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CBOSa-REFZBKNOES. 

Cancelation  of  particular  kinds  of  instru- 
mentfl.  see  specific  topics. 

Removal  of  cloud  on  title,  see  QuieHnff 

Title. 

Setting  aside  couTeyances  fraudulent  as 
to  creditors  or  purchasers,  see  Fraudulent 
Conveyoncsff. 

Reformation  of  instmment.  see  Reforma- 
tion of  Instrumentt. 

Cancelation  of  deed  not  an  eviction  under 
a  warranty,  see  Oovenanta,  S  30. 

SettiDg  aside  Invalid  deeds,  see  Deeds,  S( 
117-133. 

Cancelation  of  Insnrance  policy,  see  Jn- 
aurance,  H 143-159. 

Grounds  for  cancelation. 
■  In  generaL 

1.  (1895.)  To  sec  aside  a  contract  for 
duress  it  must  be  shown  first  that  the  will 
of  one  of  the  partie?  was  overcome,  and 
that  he  was  thus  subjected  to  the  power  of 
aaother,  and  that  tbe  means  used  to  Induce 
blm  to  act  were  of  such  a  kind  as  would 
overcome  the  mind  and  will  of  an  ordinary 
person.  Hargreavea  v.  Korcek,  44  Neb.  660 
(62  N.  W.  1086). 

2.  (1905.)  Where  a  Joint  tenant  gains 
complete  title  to  the  land  by  a  quitclaim 
deed  of  his  co-tenant,  and  is  adjudged  a 
trustee,  for  such  co^tenant,  on  the  refusal 

of  the  grantee  to  reconvey  according  to  the 
agreement  of  the  parties,  the  court  will  set 
aside  the  quitclaim  deej  and  restore  the 
grantor  to  his  right?  In  the  property.  Koe- 
foed  V.  Thompson,  73  Neb.  128  (102  N.  W. 
268). 


■Incapacit7  to  execute. 


Wfaat  constitutes  mental  capacity  to  exe- 
cute instrument,  see  Insane  Persons,  H 

21-25. 

3.  (1877.)  A  court  of  equity  will  relieve 
a  party  against  contracts  made  by  him 
while  temporarily  Insane  from  the  use  of 

intoxicating  liquor,  where  such  contracts 
have  beea  procured  by  the  fraud  or  Impo- 
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sition  of  the  other  party.  Johiuon  v.  Phifer, 
6  Neb  401. 

4.  (1882.)  A  deed  executed  by  one  while 
he  is  non  compos  mentis,  for  no  considera- 
tion, Is  invalid  and  may  be  canceled.  Fisher 
V.  Fisher,  12  Neb.  41*;  (11  N.  W.  864). 

 Pailura  of  consideration. 

6.  (1906.)  Where  an  old  woman,  depend- 
ent upon  a  soldier's  pension  for  support, 
conveyed  her  house  and  lot  to  her  son,  in 
consideration  of  a  promise  to  support  her, 
ttie  cancelation  of  such  conveyance  is  af- 
firmed, where,  a  year  later,  aihe  is  ejected 
from  the  place.  Mdntyre  v.  Mclntyre,  15 
Neb.  397  (106  N.  W.  29). 

Coercion  or  frand. 

6.  (1886.)  Where  an  old  woman  has 
been  Induced  through  coercion,  though  not 
amounting  to  fraud,  to  deed  hen  property  to 
her  son  who  agreed  to  care  for  her  and 
husband,  but,  after  securing  the  deed  mis- 
treats her  and  the  father  and  does  not  prop- 
erly provide  for  them,  the  deed  will  be 
set  aside,  ifunson  v.  Carter,  19  Neb.  293 
(27  N.  W.  208). 

7.  (1894.)  Wheri  coerslon  Is  not  sufr 
clent  to  amount  to  duress,  but  a  social  or 
domestic  force  Is  exerted  on  a  party  whldi 
controls  the  free  action  of  tbe  will,  and 
prevents  voluntary  action  in  the  making  of 
a  contract  or  execution  of  a  deed  for  real 
estate,  equity  may  relieve  against  the  same 
on  the  ground  of  undue  Influence.  Hart' 
nett  V.  Hartnett,  42  Neb.  23  (60  N.  W.  362). 

— ^—  Uisrepresentatlon. 

8.  (1885.)  Where  a  mother,  by  raason 
of  false  representation  made  by  her  daugh- 
ter, is  induced  to  execute  a  deed  conveying 
a  farm  to  the  daughter,  who  represented 
that  by  reason  of  litigation  between  a  son 
and  his  wife  the  mother  would  lose  the 
place  unless  she  disposed  of  the  legal  title, 
when  In  fact  there  was  no  such  danger,  the 
transfer  will  be  set  aside  at  a  suit  by  the 
mother.  KJeeman  v.  Peltzer^  17  Neb.  881 
(22  N.  W.  793). 

9.  (1888.)    Where  a  person  desiring  to 
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purchase  real  estate  knows  its  value,  and 
when  isked  by  the  vendor,  a  resident  of 
another  state,  and  who  has  no  knowledge 
of  sacli  value,  as  to  the  worth  of  such  prop- 
erty, designates  a  sum  greatly  beneath  its 
worth,  as  he  well  knows,  and  such  state- 
ment is  relied  upon  by  the  vendor  and  a 
sale  effected,  it  may  be  sufficient  to  author- 
ise a  cancelation  of  the  deed  at  the  suit  of 
the  vendor.  Morgon  v.  Dinget,  23  Neb.  271 
(36  N.  W.  644;  8  Am.  St  Rep.  121). 

10.  (1S90.)  Misrepresentations  before 
sale,  as  to  value  of  certain  land,  by  ven- 
dee, who  was  not  Ignorant  of  its  valne,  to 
vendor  In  a  distant  (>tate  who  had  sever 
seen  It,  held,  snfllclei^t  ground  for  cancela^ 
tloD  of  the  deed.  Delorac  v.  Conna,  29 
Neb.  791  (46  N.  W.  255). 

Claim  for  penalty  for  fallore  to  re- 
lease chattel  mortgage. 

11.  (1902.)  A  claim  for  penalty  for  fail- 
ure to  release  a  chattel  mortgage,  not  re- 
dared  to  judgment,  cannot  be  made  the 
basis  of  an  equitable  action  to  cancel  an- 
other mortgage  between  the  same  parties. 
Meredith  v.  Lyon  A  Bealey,  3  Unof.  485  (92 
N.  W.  122). 

Persons  entitled. 

12.  (1896.)  A  mortgage  will  not  be  can- 
celed upon  the  application  of  the  mortgagor, 
no  creditor  being  interested,  without  a  ten- 
der or  requlremmt  that  the  mortgagee  be 
reimbursed  for  such  expenditures  as  he  has 
made,  and  indemnified  as  to  such  liabilities 
ts  in  good  faith  he  has  incurred,  on  the 
telth  of  such  mortgage.  Miller  v.  Ounder- 
ton,  48  Neb.  716  (67  N.  W.  769). 

Consideration  for  cancelation. 

13.  (1895.)  The  mutual  waiver  of  the 
rigfbtfl  of  the  parties  to  a  contract  of  sale 
oC  personal  property  Is  sufflfflclent  considera- 
tion for  a  cancelation  of  the  contract,  to 
release  the  parties  from  their  obligations 
thereunder.  Bryant  v.  Theainff,  46  Neb.  244 
(64  N.  W.  967). 

Hegligence  of  plaintiff. 

14.  (1901.)  One  who  seeks  relief  on  the 
ground  of  mistake  of  fact  must  show  that 
he  was  tree  from  negligence.  Farrell  v. 
Bouck.  61  Neb.  874  (86  N.  W.  907). 

Condition  precedent. 

15.  (1883.)  Where  a  party  has  executed 
a  mortgage  of  real  property  to  secure  the 
repayment  to  the  county  of  the  amount  of 
certain  coupon  bonds,  voted  by  the  electors 
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of  the  county,  and  Issued  by  the  county 
commissioners',  and  delivered  to  such  per- 
son to  aid  him  In  building  a  water  grist 
mill,  an  action  will  not  lie  In  equity  to 
remove  said  mortgage,  as  a  cloud  on  the 
title  of  the  plaintiff,  to  such  real  property, 
without  first  paying  off  such  mortgage,  ac- 
cording to  the  terms  thereof,  on  returning 
to  said  county  the  value  of  such  coupon 
bonds.  Brewer  v.  Merrick  County,  IS  Neb. 
180  (18  N.  W.  43). 

16.  (1887.)  Wheru  heirs  come  Into  a 
court  of  equity  to  claim  an  interest  In 
lands,  which  has  not  been  conveyed,  but 
which  lands  have  been  held  adversely  by 
other  parties  for  a  long  period,  they  must 
do  equity  by  paying  a  just  proportion  of 
the  taxes  and  the  Interest  due  thereon. 
Bnowden  v.  Tyler,  21  Neb.  199  (31  N.  W. 
661). 

17.  (1888.)   Where  a  sale  was  had  nnder 

a  void  foreclosure  of  a  mortgage  of  real 
estate,  and  a  Bheriff's  deed  executed,  held. 
that  the  mortgagor  in  an  action  to  cancel 
the  deed  as  a  cloud  upon  his  title  must 
after  to  do  equity  by  paying  what  Is  equita- 
bly due  under  the  decree,  with  interest  and 
taxes.  Loney  v.  Courtmty,  24  Neb.  580  (39 
N.  W.  616). 

17a.  (1903.)  By  an  agreement  made  be- 
tween an  administratrix  and  those  claiming 
under  a  contract  of  decedent  for  the  sale  of 
land.  It  was  attempted  to  change  said  con- 
tract so  that  the  east  Instead  of  the  north 
twenty  acres  of  the  forty-acre  tract  was  to 
be  conveyed  by  the  estate,  the  west  ten 
acres  of  the  north  twenty  being  retained 
by  the  estate  and  sold  for  Its  benefit.  A 
sum  of  money  exceeding  $860,  paid  by  the 
administratrix  on  ft  contract  made  by  the 
decedent  In  his  lifetime,  was  returned  to 
her  by  those  claiming  the  benefit  of  the 
decedent's  contract  to  convey  In  considera- 
tion of  her  agreement  to  convey  the  east 
twenty  acres.  An  heir  not  made  a  party  to 
the  petition  of  the  administratrix  for  leave 
to  convey,  had  the  benefit  of  the  money  and 
the  land  retained  and  hence  should  not  be 
given  the  ten  acres  wrongfully  conveyed, 
until  he  offers  to  do  equity.  Holmes  v 
bolumbia  Nat.  Bank,  4  Unof.  893  (97  N.  W. 
26). 

Jurisdiction. 

18.  ( 1889.)  The  district,  not  county, 
court  has  Jurisdiction  to  set  aside  a  deed 
obtained  by  false  representations.  Barker 
V.  Barker,  27  Neb,  135  (42  N.  W.  889). 
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Limitations  and  laches. 

19.  (1902.)  The  statute  of  limitations 
does  not  begin  to  run  against  an  action  to 
cancel  a  deed,  constituting  a  cloud  on  the 
title  to  real  estate,  until  some  right  or  title 
Is  asserted  under  such  deed,  and  such  fact 
\s  brought  to  the  knowledge  o^  the  holder 
of  the  title.  Palmer  v.  Mizner,  2  Unof.  899 
(90  N.  W.  637). 

20.  (1902.)  Laches  will  not  be  imputed 
to  one  from  a  mere  failure  to  watch  the 
records  to  guard  against  the  recording  of 
a  forged  or  undelivered  deed  purporting  to 
be  a  conveyance  ol  his  real  estate.  Palmer 
V.  Mizner,  2  Unof.  899  {90  N.  W.  637). 

21.  (1906.)  An  action  to  set  aside  a 
deed  twenty-eight  years  after  the  coovey- 
ance,  on  the  ground  of  Insanity  of  the  gran- 
tor, is  on  its  face  barred  by  the  statutes. 
Hawley  v.  Van  Lanken,  7S  Neb.  597  (106  N. 
W.  456). 

Parties. 

22.  (1887.)  Heirs  at  lav  of  a  deceased 
grantor  may  prosecute  In  their  own  names, 
a  suit  to  set  aside  the  conveyance  on  the 

ground  of  incompetency.  Cole  v.  Cole,  21 
Neb.  84  (31  N.  W.  892). 

23.  (1891.)  In  an  action  to  set  aside  a 
deed,  alleged  to  have  been  fraudulently  ob* 
talned.  the  Immediate  grantee,  who  has 
conveyed  away  the  entire  interest.  Is  not  a 
ncessary  party.  Dailey  v.  Kinsler,  31  Neb. 
340  (  47  N.  W.  1045). 

Pleading. 

24.  (1902.)  In  view  of  the  other  alle- 
gations as  to  the  nature  and  circumstances 
of  the  conveyance,  showing  fraud  and  undue 
influence,  the  allegation  that  it  "was  with- 
out consideration"  sufficiently  states  a  fact, 
and  is  not  open  to  objection.  Bennett  v. 
Bennett,  65  Neb.  432  (91  N.  W.  409). 

26.-  (1902.)  In  a  suit  to  cancel  a  con- 
veyance by  an  old  man  alleged  to  have 
been  of  weak  mind,  allegations  that  the 
defendant  represented   that  the  grantor's 

son  and  son-in-law  were  conspiring  to  de- 
fraud blm  of  his  land ;  that  they  were 
intending  to  bring  an  action  against  htm 
and  would  be  able  to  procure  a  judgment 
by  false  evidence,  and  cause  the  land  to 
be  sold  to  satisfy  it  unless  conveyed  to  the 
defendant;  that  the  defendant  promised  to 
hold  the  land  In  trust  and  reconvey  it; 
that  such  representations  were  false;  that 
the  conveyance  was  without  consideration; 
and  that  it  was  procured  by  said  false  rep- 


resentations in  consequence  of  the  extreme 
old  age,  mental  weakness  and  childishness 
of  the  grantor,  state  a  cause  of  action.  Ben- 
nett V.  Bennett,  66  Neb.  432  (91  N.  W.  409). 

26.  (1907.)  In  a  petition  to  cancel  a 
conveyance  of  real  property  alleged  lo  bave 
been  obtained  by  false  and  fraudulent  rep- 
resentations, an  allegation  that  the  plaio- 
tlff,  in  reliance  upon  such  represeatations, 
parted  with  the  title  to  the  land  Is  a  suffi- 
cient plea  that  he  was  damaged  by  the 
fraud.  Rihner  v.  Jacobs,  79  Neb.  742  (113 
N.  W.  220). 

Burden  of  proof. 

27.  (1902.)  The  circumstances  nnder 
which  a  conveyance  was  made,  the  condi- 
tion of  the  grantor  at  the  time,  and  the  in- 
justice to  him  and  his  heirs  if  It  Is  upheld, 
may  be  such  as  to  cast  upon  the  grantee 
the  burden  of  showing  that  it  is  untainted 
with  undue  influence.  Imposition,  or  frand. 
but  Is  the  Intelligent  and  deliberate  act  of 
the  grantor.  Bennett  v.  Bennett,  65  Neb. 
432  (91  N.  W.  409). 

Admissibility  of  evidence. 

28.  (1906.)  The  fact  that  the  attending 
physician  prescribed  certain  drugB  for  a 
patient  which  are  used  in  the  treatment  of 
mental  disorders  is  not  competent  evidence 
tending  to  establish  the  insanity  of  the 
patient.  Ames  v.  Ames,  75  Neb.  473  (106 
N.  W.  584). 

29.  (1906.)  In  a  suit  by  one  of  the  rep- 
resentatives of  a  deceased  person  to  vi 
aside  a  conveyance  made  by  the  deceased  oa 
the  ground  that  he  was  mentally  incompe- 
tent to  execute  such  convej^ance,  an  answer 
filed  by  the  deceased  in  a  suit  pending  in 
his  lifetime,  In  whicn  he  averred  that  at 
the  time  of  executing  the  contract  then  in 
suit  he  was  suffering  from  mental  and  phys- 
ical prostration,  and  non  compot  mentis,  is 
Inadmissible  in  evidence  on  tbe  question  of 
the  mental  capacity  of  the  grantor.  Ames 
V.  Ames,  75  Neb.  473  (108  N.  W.  684). 

Weight  and  suffldeney  of  eridmce. 

30.  (1887.)  The  evidence  examined,  and 
held  to  sustain  the  finding  and  decree  of 
the  district  court,  and  not  to  present  a 
case  of  fraud  or  undue  influence.  Holmea 
V.  Hill,  22  Neb.  426  (35  N.  W.  206). 

31.  (1892)  In  an  action  to  cancel  deed 
and  quiet  title  in  grantor,  evidence  exam- 
ined, and  held  to  sustain  finding  that  the 
conveyance  by  plalnrlff  was  without  con- 
sideration, and  that  defendant  was  not 
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a  horui  fide  purchaser  from  the  grantee. 
Rakes  v.  Brown,  34  Neb.  304  (51  N.  W.  848). 

32.  (1892.)  In  an  action  to  set  aside  a 
deed  made  by  a  father  In  his  dotage  to 
his  yoODgest  son.  held,  that  the  testimony 
tended  to  show  nndue  Influence  on- the  part 
of  the' son.  and  that  the  father  vas  not  in 
a  mental  condition  to  transact  important 
business.  Loder  v.  Loder,  34  Neb.  824  (B2 
N.  W.  814). 

33.  (1894.)  Brldence,  in  an  action  to 
cancel  certain  notes  alleged  to  have  been 
obtained  by  fraud,  showing  that  the  notes 
were  given  in  the  belief  that  they  were  to 
cover  part  of  the  interest  on  a  loan  secured 
by  the  defendant  for  plaintiff,  from  a  third 
party,  but  In  fact  were  made  to  defendant 
and  kept  by  him,  Is  oufflctent  to  sustain  a 
decree  of  cancelation.  Oalloway  v.  Mer- 
chants Bank  of  Neliffh,  42  Neb.  269  (60  N. 
W.  569). 

34.  (189S.)  Evidence  In  an  action  to  set 
aside  a  deed  on  the  ground  of  fraud  and 
duress  held  to  sustain  a  decree  for  defsnd- 
aoL  Firestein  v.  HoneUA,  43  Neb.  453  (61 
N.  W.  592). 

36.  (189S.)  Brldence  discussed  held  In* 
aniBelent  to  show  plalntlfTs  rl^t  to  have 
a  conveyance  executed  by  her  canceled  on 
account  of  fraud,  duress,  and  undue  In- 
fluence. Firestein  v.  Honoich,  43  Neb.  463 
(61  N.  W.  692). 

36.  (1896.)  Evidence  In  an  action  to 
cancel  a  deed  from  a  mother  to  a  son  held 
to  sustain  a  decree  for  defendant.  lasHt  v. 
Dewv,  47  Neb.  196  (C6  N.  W.  288). 

37.  (1896.)  Evidence  In  an  aeUon  to  re- 
scind a  contract  of  conveyance  and  cancel 
s  deed  on  the  ground  of  fraud  held  to  sua* 
tain  a  decree  for  defendant.  Stochl  v.  Ooley, 
48  Neb.  786  (67  N.  W.  783). 

38.  (1899.)  In  an  action  to  cancel  and 
set  aside  a  deed  on  the  ground  of  fraud  and 
dunes,  evidence  heid  to  sustain  a  finding 
or  no  existing  oral  contract  with  plaintiff 
whereby  tho  father  wan  to  convey  the  prem- 
ises to  him  at  his  death,  and  decree  for 
defendant  sustained.  Moore  v.  Moore,  68 
Neb.  268  (78  N.  W.  496). 

39.  (1899.)  Bvldenee  examined,  and 
%eld  to  sustain  a  flnilhig  that  a  deed  was 
forged.  Lindsay  v.  Palmer^  68  Neb.  168 
(78  N.  W.  371). 


40.  (1905.)  Evidence  in  an  action  for 
the  cancelation  of  a  deed  In  blank,  delivered 
to  a  real  estate  broker,  who  was  to  obtain 
the  signature  of  the  plaintiff's  wife  thereto, 
Aeld  to  sustain  a  decree  for  plaintiff.  Lucas 
V.  County  Recorder  of  Oast  Oountu,  76  Neb. 
361  (106  N.  W.  217). 

40a.  (1908.)  In  an  action  to  set  aside 
a  conveyance  on  the  ground  that  the  deed 
bad  not  been  delivered,  the  evidence  held 
sufficient  to  sustain  a  judgment  for  plaintiff. 
Wetherell  v.  Adam$,  80  Neb.  684  (114  N. 
W.  778). 

41.  (1907.)  Bvidauce  In  an  action  to 
cancel  a  deed  to  land  sold  by  plaintiff,  for 
which  certain  trust  company  stock  was 
givm  to  seenre  the  mortgage  back,  which 
stock  was  showti  to  be  of  little  value,  and 
was  given  to  pay  for  the  land,  which  in 
effect,  was  In  turn  given  to  pay  for 
the  stock,  sustains  a  decree  for  plaintiff. 
Rihner  v.  JacoTts,  79  Neb.  748  (113  N.  W. 
220). 

Adjudicating  right  of  possession. 

42.  (1907.)  In  an  equitable  actim  to  set 
aside  a  deed,  where  the  rlg^t  of  possession 
Is  In  issue  and  depends  upon  principles  of 
equity  that  must  necessarily  be  determined 
by  the  court,  it  is  the  duty  of  the  court 
to  determine  the  right  of  possession,  if  all 
parties  in  interest  are  before  the  court,  and 
put  the  parties  entitled  thereto  into  posses- 
sion. Hobson  V.  HfUBtable,  79  Neb.  340  (116 
N.  W.  278). 

CANVASS. 
Of  election  returns,  see  BtecHona,  II 118- 
141. 

CAPITAL  STOCK. 
Of  corporations,  S3e  Corporationt,  ||  49- 
128. 

Of  bante,  see  Banks  and  Bankinff,  II,  B. 

CAPTION. 
See  /fidicimenf  and  Infonnation. 

CARLISLE  TABLES. 

Admissibility  In  evidence  in  action 
against  saloon-keeper  for  loss  of  support, 
see  Intoxicating  Ligvors,  11416-418. 

Admissibility  In  evidence  In  general,  see 
Damages,  i|136-138a;  Death,  1138-41. 
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ANALYSIS. 

L  OOVTBOL  AVB  BEGUIiATION. 

Who  are  common  carriers,  {(  If  S- 
Statutory  privlslons,  SI  3-0. 

LegislatlTe  authority  to  create  railroad  oommlttUm,  f  8a. 
Power  of  courts  to  regulate,  ||  10, 11. 
Begalatimi  of  rates  or  fares,  {  12. 
Discrimination,  f  12a. 

Who  are  members  of  istate  board  of  transportation,  {'18. 
Power  of  board  of  transportation  in  general,  S{  14, 16. 

 As  to  telephone,  telegraph,  or  express  companies,  ||  10, 17. 

Power  of  board  of  transportation  as  to  rates,  S|  18-21. 
Findings  of  board  of  transportation,  H  22, 23. 
Bnforeement  of  order  of  board  of  transportation,  ||  24-137. 
Interstate  commerce,  1 28. 

Jurisdiction  of  state  courts  over  Intwstate  eommorce,  ||  29, 80. 
iTft-riTnwTTi  Tate  law,  8$  31-86. 

Action  for  penalty  for  violation  of  statute,  f 1 87, 38. 

n.  CABBXAOS  07  GOODS. 

(A)  In  general. 

Duty  to  provide  shipping  facilities,  IS  38-43. 
Duty  to  furnish  cars  to  shipper,  SS  44-48. 

Bales  and  regulation  for  reception  and  transportation  ot  goods,  S|  48,  SO. 
<B)  Bills  of  lading  and  special  contracts. 

Bill  of  lading  as  effecting  connecting  lln^  S  Bl< 

Negotiability  and  assignment,  SS  52-54. 

Bnles  and  enstoms  as  affecting  shipper,  1 55. 
(0)  Custody  and  control  of  goods. 

Title  to  goods,  SS  6e-6& 

Stoppage  In  transitu,  SS  59-62. 

 Bffeet  of  garnishment,  SS  68, 64. 

(B)  Transportation  and  delivery  by  oarrier. 

Duty  to  dflUver  in  general,  S  69. 

Delivery  on  direction  of  consignor's  agent,  S  6S. 

Delivery  to  conelgnee,  SS  67-73. 

Delivery  to  warehouse,  S  74. 

Liability  for  failure  or  refusal  to  dellvSr,  ||  75-77. 

Action  for  failure  to  deliver,  S  78. 

 Pleading,  S  78. 

(B)  Delay  in  transportation  or  delivery. 

Time  for  performance,  IS  80,  81.- 

Act  of  Ood  as  defense,  SS  82, 83. 

Actions,  S§  84,  85. 
(F)  Loss  of,  or  Injury  to,  goods. 

Liability  of  carriers  In  general,  SS  86-89. 

When  liability  attaches,  IS  90, 91. 

Oral  contract,  S  92. 

Actiono. 

■        Jurisdiction  of  state  courts,  S  83. 

—  Damages,  §  94. 

 Admissibility  of  evidence,  S  95- 

■       Sufficiency  of  evldmce,  $S  96, 97. 

—  ■■■  Instructions,  1 98. 
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(0)  Limitation  of  UabUity. 

Bight  to  limit  llablUty,  8S  99-101. 

Validity  of  contract  limiting  liability,  §S  108-104. 

 What  law  goTems,  {  105. 

(E)  Connecting  carriers. 

Liability  in  general,  S9  106-100. 

Delivery  of  succeeding  carrier,  §§  110,  HI. 

Duty  to  receive  cars  of  connecting  Un^  |  IIS. 

Agency  for  each  other,  }  113. 

Limitation  of  llabUlty,  IS  114, 115. 

Action!,  %  lie. 

Keasore  of  damage,  1 117. 

(1)  Charges. 

Amount  of  charge  by  expreu  companies,  1 117a> 
Charges  for  nnloading,  i  118. 
Pemnziag^  i  119. 

Liability  for  advances  by  agent,  S  12a 

Addittonal  charge,  S  ISl. 

Actions  for  rebates,  H  182, 128. 

Effect  of  mistake  in  quoting  rate,  $8  184, 124a. 

Bight  of  carrier  to  rescind  contract,  1 185. 

BsatadaSng  violation  of  statate  as  to  rates,  f  185a. 

yTT.  OABBIAOE  OF  LITE  STOCK. 

Belation  of  carrier  and  shipper,  {9  186, 187. 
Duty  to  provide  fit  cars,  S8  188, 189. 
Care  and  protection  of  stock,  H  130-134. 

 Neglect  of  owner  aecompanyii^r  stock,  fi  136. 

Liability  for  stock  in  yards  awaiting  loading,  SS 186, 187. 
Liability  for  delay  In  accepting  for  shipment,  (  138. 
Act  of  Ood  releasing  carrier  from  liability,  H  180-141. 
Carrier  as  insurer  of  live  stock,  §§  148, 143. 
IMay  In  transportation  or  delivery,  SI  144-151. 
Limitation  of  llaUUty,  SI  168-157. 
Notice  of  claim  for  loss,  IS  158, 158. 
Actions. 

 Parties,!  160. 

——Damages,  §  161. 

 Burden  of  proof,  88  168-164. 

 SniBeieney  of  evidence,  SI  165-178. 

 Question  tor  ]ai7,  {|  174-176. 

 Bistmctlons,  { 177. 

IV.  OABBIAOB  OB  PASSENaSBa 

(A)  Belation  between  carrier  and  passengers. 
Who  are  passengers. 

——Approaching  or  leaving  station,  IS  178-181. 

 Stealing  a  ride  or  trespassing,  S  188. 

,         Biding  on  engine  and  working  passage,  SS  133, 184. 

 Termination  of  relation  by  leaving  car,  S  185. 

Bules  of  company  as  defense  for  breach  of  eontraot,  1 188. 
Nature  of  relation,  8  187. 
Shippers  riding  on  drover's  pass,  18  188-187. 
Duty  to  provide  stations,  8  198. 
Bares,  tickets,  and  spodal  contracts. 
Special  contract,  who  may  use,  SS  189, 200. 
Sfleot  of  failure  to  sign  special  contract,  S  201. 
Bight  to  take  up  ticket  in  hands  of  third  party,.S  208. 
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Damages  recoverable  for  wrongful  taking  ap  of  ticket,  f  B08. 
Sale  of  tickets  by  street  railways,  §  204. 
(O  Personal  injuries. 

Statutory  liabiUty. 

 In  general,  S§  806, 80ft 

 VaUdity  and  eonstltatlonaUty  of  act,  11807-818. 

Street  railways  as  crauuon  carriers,  li  818-816. 

Care  required  of  carrier,  §§217-225. 

Liability  for  injuries  in  general,  §  226. 

Carrier  as  Insurer,  227-220. 

Acts  of  carrier's  employsa,  |§  230-232. 

Acts  of  third  persons,  §f  233, 834. 

Negligence  of  connecting  carrier,  1 885. 

Duty  as  to  trespassers,  |  236. 

Boarding  train,  §  237. 

Entering  baggage  car  for  bag^;age,  S  838. 

Limitation  of  UablUty,  S§  238,84a 

Crowded  cars,  i|  241-243. 

Companies  liable,  lessee,  %  844. 

Setting  down  passengers,  1 1  845-848. 

Safety  of  stations  and  platforms,  f  i  848, 85a 

Proximate  cause  of  injury,  ||  851, 858. 

Actions  for  injuries. 

 Bight  of  action,  fi  253. 

 Pleading,  §§864-257. 

 AdmisBlblUty  of  evidence,  §S  858, 858. 

 Sufficiency  of  evidence,  IS  260-260. 

Presumptions  and  burden  of  proof,  ||  870-88a 

 Questions  for  jury,  ||  891-807. 

— : —  Instructions,  IS  898-300. 
(D)  Contributory  negligence. 

Statutory  provisions,  H  301-306. 

Eftect  of  contributory  negligence,  i  307. 

BKtending  person  through  window,  S  308. 

Acts  by  direetlon  of  carrier's  employes,  ||  300, 8ia 

0slng  track  as  way  to  station,  i  311. 

Acts  in  emergencies,  §§  312, 313. 

Entering  express  car  for  baggage,  8  314. 

Biding  on  steps  or  jAatfsrm,  §S  315,  316. 

Leaving  car  while  on  siding,  §{  317-321. 

Leaving  car  while  in  motion,  {§  388-384. 

Jumping  from  moving  train.  Si  885-388. 

Proximate  cause  of  Injury,  H  889. 

Burden  of  proof,  S  830-338. 

Suffldeney  of  evidence,  Sfi  338-33& 

Question  for  jury,  §9  337-345. 

Instructions,  H  346, 347. 
(1^  Ejection  of  passragers. 

Bight  to  eject  passenger,  f 1 348, 349. 

Nature  of  action,  1 35a 

Ejecting  trespasser,  §§  351, 851a. 

Bnlas  and  regulations  of  carrier,  8  352. 

Notice  of  rules  and  regulations,  §1 358, 354. 

Ejection  at  wrong  station,  1 856. 

Damages,  88  356-36a 

Pleading,  88  361, 361a. 

Evidence  861b. 

Question  tat  Jury,  {  868. 
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(F)  Pasmnger^s  effects. 

Liability  for  baggage,  S§  363-366. 

 Lobs  by  connecting  carrlei,  §{  367, 368. 

Baggage  cheek  as  evidence,  1 369. 

(G)  Phlace  cars  and  sleeping  cars. 

Liability  for  loss  to.  passenger,  S|  370-372. 


Cboss-Refexences. 

See.  also,  Railroads;  Street  Roilroada. 

Congresslonat  regulation  of  Interstate 
commerce,  see  Commerce. 

Delivery  to  carrier  as  transfer  of  title  to 
buyer,  see  Sales.  18  178-189. 

Measure  of  damages  recoverable  for  error 
Id  telegrams,  see  Teleffraphs  and  Tele- 
phones. SI  49-&4. 

Limitation  of  liability  by  telegraph  or  tel- 
ephone companfea,  see  Telegraphs  and  Tele- 
phones. II  38^6. 

Assessment  of  property  of  carriers  for 
taxation,  pee  Taxation,  S|  258-289. 

L  CONTBOL  AND  BEOXTLATION. 

Regulation  and  control  of  telegiaph  and 
telephone  companies,  see  Telegraphs  and 
Telephones,  ||  7-12. 

Who  are  common  carriers. 

Street  railways  as  common  carriers,  see 
pott.  11213-216. 

Telegraph  and  telephone  companies  as 
common  carriers,  see  Telegraphs  and  Tele- 
phones, IS  1-6. 

1.  (1893.)  Street  railway  -  companies 
are  common  carriers  of  passengers,  and  are 
liable  as  other  common  carriers  upon  com- 
mon law  principles.  Spellman  v.  Lincoln 
Rapid  Transit  Co.,  36  Neb.  890  (66  N.  W. 
270;  38  Am.  St  Rep.  763:  20  L.  R.  A.  816). 

la.  (1886.)'  Telephone  companies  are 
common  carriers  of  news  and  Intelligence. 
State,  ex.  rel.  Webster,  v.  Nebraska  Tele- 
phone Co,,  17  Neb.  126  (22  N.  W.  237;  52 
Am.  Rep.  404);  Nebraska  Telephone  Co.  v. 
State,  ex  rel.  Teiser.  66  Neb.  627  (76  N.  W. 
171;  46  L.  R.  A.  113). 

2.  A  telegraph  company  is  a  public  car- 
rier of  Intelligence  with  rights  and  duties 
analogous  to  those  of  a  public  carrier  of 
goods  or  passengers.  (1893)  Pacific  Tele- 
graph Co.  V.  Underwood,  37  Neb.  316  (66 
N.  W.  1057  ;  40  Am.  St  Rep.  490);  (189S) 
Western  Union  Telegraph  Co.  v.  Call  Puh- 
llshing  Co..  44  Neb.  326  (62  N.  W.  506;  48 
Am.  St  Rep.  729;  27  L.  R.  A.  622);  (1897) 
Perrp  v.  German-American  Bank.  53  Neb. 
89  (73  N.  W.  538;  68  Am.  St  Rep.  593). 


Statutory  prorlsions. 

8.  (1887.)  The  word  "locality."  men- 
tioned in  act  of  March  31,  1887,  means  the 
territory  unjustly  discriminated  against, 
and  may  be  a  village,  city,  county,  or  por- 
tion of  the  state.  State,  ex  rel.  Board  of 
Transportation,  v.  Fremont,  E.  d  M.  V.  R. 
Co.,  22  Neb.  313  (36  N.  W.  US). 

4.  (1887.)  Act  of  March  31,  1887,  pro- 
hibits any  preference  or  advantage  to  any 
particular  person,  company,  corporation,  or 
locality  on  any  particular  description  of 
traffic  in  any  respect,  or  to  subject  any  par- 
ticular person,  company.  Arm,  corporation, 
or  locality,  or  any  particular  description  of 
traffic  to  any  prejudice  or  disadvantage  in 
any  respect  end  places  the  general  super- 
vision of  all  railroads  within  the  state  In 
the  board  of  transportation,  and  requires  It 
carefully  to  Investigate  any  complalntd 
made  In  writing,  and  under  oatti,  concern- 
ing any  unjust  discrimination  against  any 
person,  firm,  corporation  or  locality;  either 
In  rates  or  facilities  furnished,  In  order  to 
prevent  unjust  discriminations  against 
either  persona  or  places.  State,  ex.  rel. 
Board  of  Transportation,  v,  Fremont,  E.  cE 
M.  V.  R.  Co.,  23  Neb.  318  (36  N.  W.  118). 

5.  (1887.)  The  act  to  regulate  railroads 
and  prevent  unjust  discrimination,  ap- 
proved March  31,  1887,  being  remedial.  Is  to 
receive  a  liberal  construction.  State,  ex  rel. 
Board  of  Transportation,  v.  Fremont  E.  A 
M.  V.  R.  Co.,  22  Neb.  318  (35  N.  W.  118). 

6.  (1889.)  The  act  of  1897  (Session 
Laws,  p.  303,  ch.  56)  placed  certain  com- 
panies or  persons,  owners  or  In  control  of 
telegraph,  telephone  or  express  line  or 
lines,  under  the  control  of  the  board  of 
transportation,  and  for  the  Jurisdiction  and 
powers  of  the  board  adopted  such  as  were 
conferred  by  a  prior  act.  It  was  not  amend- 
atory of  the  act  of  1887.  by  which  there 
was  created  the  board  of  transportation. 
Pacific  Express  Co.  v.  Oomell,  59  Neb.  364 
(81  N.  W.  377). 

7.  (1900.)  The  act  of  1897  (Session 
Laws,  ch.  56).  empowering  the  Iward  of 
transportation  to  regulate  the  charges  of 
express,  telephone  and  telegraph  companies, 
is  an  original  and  independent  statute  and 
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18  not  violative  of  section  11,  article  III  of 
tbe  constitution,  respecting  amendatory  legis- 
lation. Ifebrtuka  Telephone  Co.  v.  Cornell, 
69  Neb.  737  (82  N.  W.  1). 

7a.  (1900.)  Chapter  60,  Session  Laws, 
1887,  regulating  railroads,  providing  for  a 
board  of  tranaportation,  etc.,  Is  void,  as 
the  act  as  enrolled  was  not  passed  by  the 
legislature  In  the  mode  prescribed  by  sec- 
tion 11,  article  III  of  the  amstltutlon.  State 
V.  Burlington  d  M.  R.  R.  Co.,  60  Neb.  741 
(84  N.  W.  254). 

8.  (1904.)  A  Statute  forbidding  rail- 
road companlra  to  charge  for  transportation 
for  any  apeclflc  distance  a  greater  sum 
than  they  charge  for  carriage  over  a  greater 
distance  is  within  leglBlative  discretion  and 
la  valid.  Chicago,  B.  <£  Q.  R.  Co.  v.  AnOei^ 
aon,  72  Neb.  866  (101  N.  W.  1019). 

9.  (1899.)  The  law  creating  the  board 
of  transportation,  by  which  certain  desig- 
nated state  officers  of  the  executive  depart- 
ment are  changed  with  prescribed  duties  In 
regard  to  railroads,  does  not  cast  such  du- 
ties upon  the  individuals,  as  distinguished 
from  the  offices  or  officers,  but  it  la  the  lat- 
ter upon  whom  is  put  the  burden  of  further 
acts  executive  in  their  nature.  Pacific  Em- 
preas  Go.  v.  Cornell,  59  Neb.  364  (81  N.  W. 
377.) 

Legislative  authority  to  create  railroad 
conimisBioners. 
9a.  ( 1884. )  The  legislature  have  no 
power  under  the  coastttution  to  create  rail- 
road commissioners.  The  supervision  of 
railroads  by  a  ctHnmission  would  be  proper, 
but- the  power  must  be  conferred  on  execu- 
tive offices  already  existing.  In  re  Railroad 
Commieeionert,  16  Neb.  679  (BO  N.  W.276). 

Power  of  courts  to  r^fulftte. 

10.  (1896.)  It  Is  not  within  the  power 
of  a  court  to  make  sueb  an  arrangement 
for  the  business  Intercourse  of  common  car- 
riers as,  In  the  opinion  of  such  court,  they 
ought  to  make  for  themselves.  State,  ex 
rel.  Board  of  Transportation,  v.  Sioux  City, 
0.  N.  d  W.  R.  Co.,  46  Neb.  682  (65  N.  W. 
766;  31  L.  R.  A.  47). 

11.  (1898.)  The  power— the  jurisdic- 
tion— to  determine  what  compensation  a 
public  service  corporation  may  exact  for 
services  to  be  rendered  by  It  Is  a  legialatlve 
and  not  a  Judicial  function.  Nebraaha  Tele- 
phone Co.  V.  State,  eas  ret.  Yeieer,  65  Neb. 
627  (76  N.  W.  171;'  45  L.  R.  A.  113). 

B^:ulation  of  rates  or  tares. 

12.  (1893.)  The  street  railway  of  the 
city  of  Lincoln  la  so  far  under  the  control 


of  the  municipality  that  the  latter  may  fix 
the  rates  of  fare  tor  passage  over  said  rail- 
my,  and  may  require  tickets  six  (or  twenty- 
five  cents  to  be  kept  for  sale  by  each 
conductor  of  a  street  car.  St&mberg  v. 
State,  36  Neb.  307  (64  N.  W.  653;  19  Ll  B. 
A.  670). 

Discrimination. 

See,  also,  post,  §§118-126. 

12a.  (1885.)  The  right  to  buUd  and 
operate  a  railroad  and  to  chai^  and  take 
tolls  and  fares,  Is  a  prerogative  granted  by 
the  state.  Public  utility  is  the  considera- 
tion for  such  grant.  Although  in  the  hands 
of  a  private  corporation  it  Is  still  a  sover- 
eign franchise,  and  must  be  used  and  treated 
as  such,  it  must  be  held  in  trust  for  the 
general  good.  In  the  use  of  such  franchise 
all  citizens  have  an  equal  Interest  and  eqiul 
rights,  and  all  must,  under  the  same  dr- 
curastances,  be  treated  alike,  without  un- 
just discrimination  against  any.  State,  ex 
rel.  Mattoon,  v.  Republican  V.  R.  Co.,  17  Neb. 
647  (24  N.  W.  329;  52  Am.  Rep.  424). 

Who  are  members  of  state  board  of  trans- 
portation. 

13.  (1899.)  The  secretaries.  Including 
the  secretary  of  the  board  of  transporta- 
tion, whose  appointment  is  provided  for  by 
tbe  law,  are  not  executive  state  officers. 
They  are,  in  the  nature  of  mere  deputies, 
to  act  for  their  principals  In  matters  which 
precede  and  lead  to  a  final  order  or  de- 
cision, which  must  be  by  the  principals. 
Pacific  Bxpre$8  Co.  v.  Cornell,  69  Neb.  364 
(81  N.  W.  377). 

Power    of    board    of   tranaportatioB  In 
general. 

14.  (1900.)  The  act  of  1893.  known  as 
the  "Maximum  Rate  Law"  (Session  Laws, 
ch.  24),  does  nol  materially  modify  the  pro- 
visions of  the  law  enacted  in  1887  (Sea- 
slon  Laws,  ch.  60),  defining  the  duties  and 
powers  of  the  state  board  of  transportation. 
Jfebrasha  Telephone  Co.  v.  OorneU,  69  Keb. 
737  (82  N.  W.  1). 

16.  (1900.)  The  act  of  1887  (Laws  1887. 
eh.  60)  creating  the  board  of  transportation 
and  defining  Its  powers,  Is  not  In  cODOict 
with  constitution,  art  V,  p.  26,  which  for- 
bids the  legislature  to  create  any  eiecutlTe 
state  office,  nor  with  art.  V,  p.  2.  which  de- 
clares that  no  executive  state  officer  shall 
be  eligible  to  any  other  state  office.  Ke- 
hraaka  Telephone  Co.  v.  Cornell,  69  Neb.  7S7 
(82  N.  W.  1). 
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Ab  to  telephone,  telegraph,  or  ex- 


pz«Bs  companies. 

16.  (1895.)  Section  7,  article  XI  of  our 
constitution,  limita  the  legislature  In  the 
regulation  of  telegraph  companies  to  the 
correction  of  abuses  and  prevention  of  un- 
just discrimination.  Western  Union  Tele- 
graph Co.  V.  Call  Publishing  Co.,  44  Neb. 
326  (62  N.  W.  606;  48  Am.  St  Rep.  729;  27 
L.  R.  A.  622). 

16o.  (1898.)  Since  the  state  board  of 
transporUtlon  is  vested  by  statute  with  au- 
thority to  fix  reasonable  rates  to  be  charged 
by  telephone  companies,  a  patron  of  such 
company  should  apply  to  that  board  for  re- 
lief against  unreasonable  charges,  and  can- 
not resort  to  mandamus.  Nebraska  Tele- 
phone Co.  V.  State,  ex  rel.  Yeiser,  55  Neb. 
C27  (76  N.  W.  171;  45  L.  R.  A.  113). 

166.  (1898.)  The  power^the  jurisdic- 
tion—to  determine  what  compensation  a 
public  service  corporation  may  exact  for 
services  to  be  rendered  by  it  Is  a  legislative 
and  not  a  Judicial  function.  Tiebraska  Tele- 
phone  Co.  v.  State,  ex  rel.  Yeiser,  55  Neb. 
627  (76  N.  W.  171;  45  U  R.  A.  113). 

16c.  (1900.)  The  act  of  1897  (Session 
I^ws,  ch.  56)  empowering  the  board  of 
transportation  to  regulate  the  charges  of  ex- 
press, telephone  and  telegraph  companies,  is 
an  original  and  Independent  statute  and  is 
not  violative  of  section  11,  article  III  of  the 
constitution,  respecting  amendatory  legisla- 
tion. Nebraska  Telephone  Co.  v.  Oomell,  59 
Neb.  737  (82  N.  W.  1). 

led.  (1900.)  The  state  board  of  trans- 
portation has  power  to  Inquire  Into  the 
intrar«tate  business  of  express,  telephone 
and  telegraph  companies  and  to  regulate 
their  rates  therefor.  Nebraska  Telephone 
Co.  V.  Cornell,  69  Neb.  737  (82  N.  W.  1). 

16«.  (1908).  Express  companies  oper- 
ating over  the  lines  of  railroad  corporations 
exercising  a  public  franchise  In  this  state 
are  equally  subject  to  state  control  and  reg- 
ulation with  the  railroad  companies  over 
whose  lines  they  operate,  within  the  limited 
field  of  the  business  of  transportation  which 
they  occupy.  Btate  v.  Pacific  Express  Co., 
80  Neb.  823  (115  N.  W.  619). 

17.  (1900.)  The  jurisdiction  of  the 
beard  of  transportation  under  the  act  of 
1897  (Session  Laws,  ch.  56)  is  not  limited 
to  the  regulation  of  specific  charges  for 
messages  sent  from  one  point  to  another 
wlthbi  the  state.  The  regulation  of  tele- 
phone rentala  la  also  within  the  powers  of 


the  board.  Nebraska  Telephone  Co.  v.  Cor- 
nell, 59  Neb.  737  (82  N.  W.  1). 

Power  of  hoard  of  transportation  as  to 
rates. 

.  18.  (1887.)  The  power  to  determine 
what  is  an  unjust  rate  and  charge,  and  the 
extent  of  tiie  same,  and  to  prevent  unjust 
discrimination,  carries  with  it  the  power  to 

decide  what  is  a  just  rate  and  charge,  and 
authorizes  the  board  to  fix  Just  and  rea- 
sonable rates  and  charges.  State,  ex  rel. 
Board  of  Transportation,  v.  Fremont,  E.  A 
U.  V.  B.  Co.,  22  Neb.  313  (35  N.  W.  118). 

19.  (1887.)  The  act  to  regulate  rail- 
roads and  to  prevent  unjust  discrimination, 
approved  March  31,  1887,  provides  that  all 
charges  made  for  services  rendered,  or  to 
he  rendered,  by  any  railway  company  In 
this  state.  In  the  transportation  of  passen- 
gers or  property,  shall  be  reasonable  and 
just,  and  every  unjust  and  unreasonable 
charge  for  such  service  is  prohibited  and 
declared  to  be  unlawful;  and  requires  such 
railway  company  to  print  and  keep  for  pul> 
lie  inspection  schedules  showing  the  rates 
and  fares  and  charges  which  have  been 
established  and  sre  In  force  at  the  time 
upon  such  railroad.  Held,  That  the  board  of 
transportation  has  authority  to  determine, 
in  the  first  instance,  what  are  Just  and  rea- 
sonable charges  for  the  services  rendered 
or  to  be  rendered  on  such  railways.  State, 
ex  rel.  Board  of  Transportation,  v.  Fremont, 
E.  (£  If.  V.  R.  Co.,  22  Neb.  313  (35  N. 
W.  118). 

20.  (1887. )  The  state  traard  of  trans- 
portation has  power  to  fix  a  reasonable  and 
just  rate,  and  also  power  to  determine  what 
is  a  reasonable  or  unjust  rate.  State,  ex 
rel.  Board  of  Transportation,  v.  Fremont, 
E.  4k  M.  V.  B.  Co.,  22  Neb.  313  (35  N. 
W.  118). 

20a,  (1906.)  A  side-track  constructed 
and  used  by  a  railroad  company,  and  which 
connects  with  its  main  line  and  occupies 
a  portion  of  the  public  streets  of  a  city  un- 
der a  grant  from  the  city  to  such  company, 
will  be  presumed.  In  the  absence  of  evi- 
dence to  the  contrary,  to  be  a  part  of  the 
public  highway  system  of  such  company, 
and  a  public  highway  within  the  meaning 
of  section  4,  article  XI  of  the  constitution. 
Baby  V.  State,  ex  rel.  Farmers  Grain  Co., 
76  Neb.  460  (107  N.  W.  766). 

21.  (1888.)  Where  the  board  of  trans- 
portation finds  that  the  charges  on  a  line 
of  railway  are  not  reasonable  and  just, 
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and  orders  a  reduction  of  such  rates  33  1-3 
per  cent,  such  board  cannot  enter  Into  a 
compromise  with  the  railway  company  by 
which  the  charges  within  the  state  shall  be 
in  excess  of  the  rates  found  to  he  reason- 
able and  just.  In  consideration  of  certain  re- 
ductions In  rates  on  in  and  out  freight  to 
and  from  Chicago  and  other  common  points. 
mate,  ex  rel.  Board  of  Transportation,  v. 
Fremont,  E.  <£  Jf.  V.  R.  Co.,  28  Neb.  117 
(36  N.  W.  305). 

Findings  of  board  of  transportation. 

22.  (1887.)  The  finding  of  fact  by  the 
board  of  transportation,  in  any  matter  sub- 
mitted to  it  under  act  of  Uarch  31,  1887, 
for  determination,  is  f>rima  /ocie  evidence 
of  the  existence  of  such  facts,  and  of  the 
reasonableness  of  an  order  made  by  said 
board  In  pursuance  thereof.  State,  ex  rel. 
Board  of  Transportation,  v.  Fremont,  E.  <E 
M.  V.  R.  Co.,  22  Neb.  313  (36  N.  W.  118). 

22a.  (1897.)  An  orderof  the  state  board 
of  transportation  under  the  provisions  of 
(he  act  of  March  31,  1887.  entitled  "An  act 
to  regulate  railroads  and  prevent  unjust 
discrimination,"  etc.,  which  requires  a  rail- 
road company  to  surrender  a  portion  of  ite 
right  of  way  for  an  elerator  site  to  a  per- 
son or  corporation  engaged  in  the  buying 
and  shlppipg  of  grain,  contemplates  the 
taking  of  property  for  mere  private  use 
within  the  prohibition  of  the  United  States 
conatitutlOD,  and  Is  accordingly  without  au- 
thority and  void.  Ckicaffo,  B.  <£  Q.  R.  Co.  v. 
State,  ex  rel.  Board  of  Transportation,  60 
Neb.  399  (69  N.  W.  966). 

23.  (1888.)  It  is  the  duty  of  the  board 
of  transportation  to  fix  rates  and  charges 
within  the  state  at  such  sum  as  shall 
be  reasonable  and  Just,  and  make  find- 
ings of  the  fact  Its  findings  are  prima 
facie  evidence  of  the  truth  of  the  same,  but 
when  issue  Is  taken  upon  them  in  court,  the 
question  of  what  are  reasonable  and  Just 
charges  must  be  determined  like  other  ques- 
tions of  fact.  State,  ex  rel.  Board  of  Trans- 
portation, V.  Fremont,  E.  it  M-  V.  R.  Co., 
23  Neb.  11?  (36  N.  W.  306). 

Enforcement  of  order  of  board  of  trans- 
portation. 

24.  (1885.)  The  duty  imposed  upon  a 
tallroad,  as  a  common  carrier,  growing  out 
of  the  principles  of  common  law,  may  be 

enforced  by  mandamus  in  the  absence  of 
statutory  provisions.  State,  ex.  rel,  Mat- 
toon,  V.  Republican  V.  R.  Co.,  17  Neb.  647 
(24  N.  W.  329;  62  Am.  Rep.  424). 


26.  (1887.)  Where  the  board  of  trans- 
portation has  Investigated  charges  of  un- 
just discrimination  against  a  railroad  com- 
pany, and  has  found  such  unjust  discrimin- 
ation to  exist,  and  ordered  such  railroad 
company  to  reduce  its  rates  to  cmifonn  to 
a  schedule  printed  by  such  board,  which 
order  the  railroad  company  neglected  to 
comply  with,  mandamus  Is  a  proper  remedy 
to  enforce  such  order,  and  the  mention 
of  the  district  court  in  the  statute  (act  of 
March  31,  1887)  will  not  preclude  brinstng 
the  action  in  the  supreme  court  In  any 
case  where  the  latter  court  has  original  Ju- 
risdiction. State,  ex  rel.  Board  of  Trans- 
portation, V.  Fremont,  E.  d  M.  V.  R.  Co., 
22  Neb.  313  (35  N.  W.  118). 

26.  (1887.)  Whm  a  railway  company 
demurred  to  an  alternative  writ  requiring 

It  to  reduce  Its  rates  and  charges  to  con- 
form to  an  order  of  the  board  of  transpor- 
tation, and  denied  the  power  of  the  board 
to  reduce  such  rates  and  charges,  the  court 
would  determine  the  question  of  the  pover 
of  the  board  to  make  the  order  in  question 
before  entering  upon  an  examination  of  the 
facts,  and  therefore  would  not  permit  the 
demurrer  to  be  withdrawn.  State,  ex  rel. 
Board  of  Transportation,  v.  Fremont,  E.  i 
M.  y.  R.  Co.,  22  Neb.  318  (35  N.  W.  118). 

27.  (1907.)  A  court  has  no  power  to 
issue  a  peremptory  mandamus  without  no- 
tice in  an  action  brou^t  to  compel  a  rail- 
road company  to  furnish  cars  to  a  shipper 
at  a  certain  time  and  place,  since  It  cannot 
be  "apparent  that  no  valid  excuse  can  be 
given."  State,  es  ret.  Chicago  d  2v.  W.  R. 
Co.,  v.  Barrimgttm,  78  Neb.  895  (110  N. 
W.  1016). 

Interstate  commerce. 

28.  (1894.)  The  act  of  congress  entitied 
"An  act  to  regulate  commerce,"  when  it 
took  effect,  abrogated  all  existing  contracts 

with  common  carriers  for  special  interstate 
commercial  rates,  and  especially  vested  In 
the  federal  tribunals  described  in  that  act 
exclusive  JurlBdlctlon  to  inquire  into  and 
adjust  such  interstate  rates  as  are  alleged 
to  be  unfair  or  dtscrlmlnative.  FiUgemid 
V,  Fitzgerald  A  Mallory  Construction  Co., 
41  Neb.  374  (69  N.  W.  838). 

Jurisdiction,  of  state  courts  orsr  Intostats 
commerce. 

29.  (1906.)  The  allowance  by  railroad 
companies  of  certain  charges,  as  elevator 
charges,  to  terminal  elevators  on  shipments 
of  grain  from  points  In  this  state  to  points 
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without  the  Btate  la  an  incident  of  Inter^ 
ftate  commerce,  and  this  court  has  no  Jurie- 

dlctfon  to  limit  or  control  the  Bame.  State 
V.  Omaha  Elevator  Co.,  76  Neb.  664  (106 
N.  W.  979).. 

30.  (1893.)  The  state  courts  have  not 
lost  Jurisdiction  of  the  subject  matter  of 
acUona  against  carriers  of  interstate  com- 
merce by  reason  of  legislation  by  congress 
upon  that  subject.  8t.  Joseph  d  O.  /.  R. 
Co.  V.  Palmer,  38  Neb.  463  (56  N.  W.  957). 

IfaTtTTiiim  rate  law. 

31.  (1896.)  Chapter  11,  Laws  of  1893, 
requiring  railroad  companies,  without  the 
rlgtit  of  Judicial  tnTestlgation,  to  carry 
freight  over  longer  lines  at  the  rates  for 
csrrying  It  over  shorter  lines  between  the 
ssme  points,  conflicts  with  the  fourteenth 
amendment  to  the  federal  constitution  pro- 
hibiting a  state  from  deprlvlns  a  person  of 
property  without  due  process  of  law.  State, 
ex  rel.  Board  of  Trantportation,  v.  8iou* 
City.  O'-a.  dt  W.  B.  Co.,  46  Neb.  682  (66  N. 
W.  766:  31  L.  R.  A.  47). 

82.  (1899.)  The  law  of  1893.  known  as 
the  maximum  rate  law.  or  the  portion 
thereof  which  contained  the  schedule  of 

rates,  was  declared  unconstitutional,  under 
the  then  existing  conditions,  by  the  supreme 
court  of  the  United  States.  This  carried 
with  It  section  6  of  the  act,  which  could 
have  no  operation  except  in  connection 
with  the  rates  as  flxed  in  the  schedule. 
Snch  law  Is  now  as  if  non-existent,  and 
does  not  interfere  with  the  enforcement  of 
the  law  of  1887  by  the  board  and  in  the 
method  provided  In  the  law  of  1887.  Pa- 
cific Express  Co.  V.  Cornell,  59  Neb.  364 
(81  N.  W.  377).  [Overruled.  Nebraska  Tel- 
ephone Co.  V.  Cornell,  69  Neb.  737.] 

33.  (1900.)  The  enactment  of  1693, 
known  as  the  "Maximum  Rate  Law"  (Ses- 
sion Laws.  ch.  24),  appears  upon  its  face 
to  be  a  constitutional  and  valid  act;  and 
there  is  no  presumption  that  Its  Immediatte 
execntlon  would  deprive  freight  carriers 
of  their  property  without  due  process  of 
law,  or  deny  them  the  equal  protection  of 
the  laws.  Nebraska  Telephone  Co.  v.  Cor 
nell,  59  Neb.  737  (82  N.  W.  1). 

34.  (1900.)  The  supreme  court  does  not 
take  Judicial  cognizance  of  the  net  earn- 
iogs  of  railroad  companies,  and  can  not  as- 
sume, without  proof,  that  the  "Maximnm 
Rate  Law"  (Session  Laws,  1893,  ch.  24)  is 
now,  or  was  at  the  time  dt  its  enactment. 


conflscatory  legislation.  Nebrtaka  Telephone 
Co.  V.  Cometh  59  Neb.  737  (82  N.  W.  1). 

35.  (1902.)  The  provisipns  of  section  9 
of  the  act  of  1893,  known  as  the  "Maximum 
Freight  Law,"  being  punitive  and  not  reme- 
dial, are  to  be  enforced  In  accordance  with 
the  procedure  of  the  criminal  code.  State 
V.  MisaouH  P.  R.  Co.,  64  Neb.  679  (90  N.  W. 
877).- 

36.  (1904.)  The  title  "An  act  to  fix  a 
maximum  standard  of  freight  charges  on 
railroads,  and  to  prevent  unjust  discrimina- 
tion therein,  or  secret  rates,  rebates  or 
arawbacks  therefor,"  contains  only  one  sub- 
ject. Chicago,  B.  &  Q.  R.  Co.  v.  Anderson, 
72  Neb.  856  (101  N.  W.  1019). 

Action  for  penalty  for  -violation  of  statute. 

37.  (1887.  Railroads  being  public  ways, 
and  subject  to  legislative  control,  any  vio- 
lation of  the  statute  by  them  is  a  mat- 
ter of  public  right,  and  to  procure  the  en- 
forcement of  a  public  duty  It  is  sufhclent 
for  the  complainant  to  show  that  he  is  a 
(Atixea,  and,  as  such.  Is  interested  in  the 
execution  of  the  laws.  Btate,  ex  ret.  Board 
of  Transportation,  v.  Fremont,  S.  A  M. 
R.  Co.,  22  Neb.  313  (35  N.  W.  118). 

38.  (1903.)  An  action  by  the  sUte  to 
collect  the  penalty  of  a  railroad  under  the 
Maximum  Freight  Law  Is  criminal. In  na- 
ture, and  can  not  be  originated  In  the  su- 
preme court  In  the  first  Instance.  .State  v. 
Vnion  P.  R.  Co.,  67  Neb.  141  (93  N.  W.  222). 

XL  CABBIAOE  OF  GOODS. 

A.  In  OeneraL 
Duty  to  provide  shipping  facUitieB. 
Stations  for  passengers,  see  post,  SS 198. 

39.  (1885.)  It  Is  the  duty  of  railways 
as  common  carriers  to  furnish  suitable 
warehouses  at  all  appropriate  points  on 
their  lines  for  the  receipt  and  discharge  of 
freight  fitote,  ex  reh  Maitoon,  v.  Rejm'b- 
Hcan  T.  R.  Co.,  17  Neb.  647  (24  N.  W.  329; 
52  Am.  Rep.  424). 

40.  (1890.)  Facilltlep  for  the  erection 
of  elevators,  which  a  railroad  Is  required 
to  furnish  need  not  necessarily  be  upon 
the  rlg^t  of  way,  but  may  be  along  the  side 
thereof;  but  If  facilities  are  grantcJ  to  one 
or  more  for  that  purpose  on  the  right  of 
way,  the  same  privilege,  upon  like  terms 
and  conditions,  must  be  granted  to  others 
who  are  engaged,  or  desire  in  good  faith  to 
engage,  in  the  business  at  that  point,  of  re- 
ceiving, storglng,  and  shipping  produce  over 
Budi  railway.  State,  ev  ret.  Board  of  Trans- 
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portation,  v.  Missouri  P.  R.  Co.,  29  Neb.  550 
(45  N.  W.  785). 

41.  (1890.)  Under  the  provisions  of  the 
act  to  regulate  rallroadB,  etc.,  which  took 
effect  July  1,  1887,  the  board  ot  transporta- 
tion of  the  state  may  institute  an  action  In 
A  proper  case  to  require  a  railway  company 
to  furnish  like  facilities  to  erect  an  eleva- 
tor at  one  of  its  stations,  to  any  person 
engaged,  or  who  desires  in  good  faith  to 
engage,  in  the  business  of  receiviug,  band- 
ling,  and  shipping  grain  over  the  railway. 
State,  ex  rel.  Board  of  Transportation,  v. 
Missouri  P.  B.  Co.,  29  Neb.  550  (45  'N. 
W.  785).  [Overruled.  164  U.  S.  403;  SO 
Neb.  399.] 

42.  (1890.)  A  railway  company  may 
Impose  reasonable  terms  and  conditions 
upon  persons  who  erect,  or  are  about  to 
erect,  elevators  at  stations  on  the  line  of 
such  road,  but  such  conditions  and  terms 
must  be  the  same  to  all  such  persons. 
State;  ex  rel.  Board  of  Transportation,  v. 
Missouri  P.  R.  Co.,  29  Neb.  550  (45  N. 
W,  785.) 

43.  (1904.)  A  common  carrier  ot  goods 
Is  required  to  provide  facilities  for  and  to 
lecelve  and  ship  goods  tendered  at  its  sta- 
tions on  payment  or  tender  of  the  usual 
tariff  rates,  and  has  no  right  to  discrimi- 
nate or  favor  one  shipper  over  another  In 
rates  or  facilities.  State,  ex  rel.  Orandall  v. 
Vhicago,  B.  <£  Q.  R.  Co.,  72  Nek.  542  (101 
N.  W.  23). 

Duty  to  furnish  cars  to  ahipper. 

See,  also,  post,  S 186. 

44.  (1904.)  During  a  temporary  scarcity 
of  cars,  e  railroad  company  la  entitled 
to  consider,  in  apportioning  cars  among 
grain  dealers,  their  relative  volume  of 
business  and  facilities  for  the  loading  of 
cars.  Though  there  may  be  a  difftrence  in 
the  number  of  cars  furnished  different 
grain  dealers  at  the  same  railroad  station, 
still,  if  no  favoritism  or  discrimination  is 
shown  and  the  number  of  cars  furnished 
each  in  is  a  fair  proportion  to  his  volume 
of  business,  facilities  of  loading  and  grain 
in  Bight,  no  shipper  has  a  right  to  complain 
of  this  difference,  though  he  may  not  ob- 
tain all  the  cars  he  deems  necessary  for 
his  business.  State,  ex  rel.  McComb,  v.  Chi- 
cago, B.  d  Q.  R.  Co.  71  Neb.  693  (99  N. 
W.  309). 

46.  (1904.)  It  is  the  duty  of  a  railroad 
company  to  famish  the  necessary  cara  to 


transport  the  goods  which  are  offered  to  it 
for  carrli^.  but,  when  the  carrier  has  tai- 
nlshed  Itself  vrith  the  ai^llanees  necesnir 
to  transport  an  amount  of  freight  wUcb 

may.  In  the  usual  course  of  events,  be  m- 
sonably  expected  to  be  offered  to  it  for  car- 
riage, taking  into  consideration  the  fact  that 
at  certain  seasons  more  cars  are  needed,  it 
has  fulfilled  Its  duty  In  that  regard,  and  It 
Will  not  be  required  to  provide  for  such  a 
rush  of  grain  or  other  goods  for  transpor- 
tation as  may  only  occur  in  any  given  lo- 
cality temporarily  or  at  long  Int*  nals  of 
lime.  State,  ex  rel.  McComb.  v.  Chicago.  B. 
<£  0.  R.  Co.,  71  Neb.  693  (  99  N.  W.  30»). 

46.  (1904.)  ''Chop"  or  "cracked  com" 
held  properly  classified  as  grain  and  not 
as  a  mill  product,  in  apportioning  cars  to 
rival  shippers  of  grain.  State,  ex  rel.  Cran- 
dall,  V.  Chicago,  B.  <6  Q.  R.  Co.,  72  Neb.  54! 
(101  N.  W.  23). 

47.  (1904.)  If  the  carrier  has  furnished 
Itself  with  cars  sufficient  to  carry  the 
freight  which  may  reasonably  be  expected 
to  be  offered  for  carriage,  taking  Into  con- 
sideration the  fact  that  at  certain  seasoni 
more  cars  are  needed.  It  has  r^xorised 
due  diligence  in  that  regard,  and  where 
through  causes  which  are  not  wlthfn  its 
control  It  cannot  supply  the  cars  tempo- 
rarily made  necessary  by  unusual  demaod 
therefor,  it  Is  entitled  to  apportion  the 
same  In  a  fair  and  equitable  muiner  among 
Its  patrons,  and  cannot  be  compelled  to 
provide  one  shipper  with  cars  to  the  ei- 
clualon  of  others.  State,  ex  rel.  CrandaH  r. 
Chicago,  S.  d  Q.  R.  Co.,  72  Neb.  542  (!« 
N.  W.  23). 

48.  (1904.)  It  is  the  duty  of  a  raltroad 
corporation,  both  under  the  common  law. 
and  by  statute  in  this  state,  to  supply  caw 
to  all  persons  or  associations  haudling  or 
shipping  grain,  without  favoritism  or  dis- 
crimination in  any  respect  whatever.  State, 
ex  rel.  McOomh,  v.  Chicago,  B.  4  Q.  R.  Co, 
71  Neb.  593  (99  N.  W.  309). 

Rules  and  regulation  tor  reception  and 
transportatitm  of  goods. 

49.  (1903.)  The  r«BaonahIeaesa  of 
rules,  regulations  and  classlflcatloc  for  the 

reception,  carriage  and  delivery  of  freicht, 
made  by  a  carrier.  Is  a  question  of  law  for 
the  court;  and  it  is  reversible  error  to  sab- 
mit  that  question  to  the  Jury.  Chicago.  R. 
I.  &  P.  R.  Co.  V.  Colby,  69  Neb.  672  {» 
N.  W.  145). 

50.  (1903.)    A  railroad  company,  a»  a 
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common  carrier^  may  make  reasonable  rules 
•nd  regulations  for  the  reception,  carriage 
and  delivery  of  freights,  including  the  claa- 
alflcatlon  and  suitable  preparation  of  arti- 
cles for  shipment;  and  such  rules  and 
r^ulations  shippers  are  to  conform  to. 
CkUxno,  R.  I.  <£  P.  R.  Co.  V.  CoJby,  69  Neb. 
572  (96  N.  W.  145). 

B.  Bills  of  Lading  and  Special  Contracts. 
Bill  of  lading  as  affecting  connecting  lines. 

51.  (1897.)  Bill  of  lading  examined, 
ODd  construed  as  an  agreement  for  the  car- 
riage of  goods  oren  the  defendant's  line  of 
road  only,  and  not  over  the  line  of  a  con- 
necting carrier.  Fremont,  E.  d  M.  V.  R. 
Co. «.  Waters,  60  Neb.  693  (70  N.  W.  226). 

H'egotiability  and  assignment 

53.  (1878.)  An  assignment  of  a  bill  of 
lading  and  draft  by  a  consignee  cf  goods 
conveya  his  entire  interest  in  the  shipment 
to  the  assignee.  Wright  v.  Qreentoood 
Worehouse  Co.,  7  Neb.  435. 

63.  (1894.)  The  bill  of  lading  issued 
by  carrier  to  the  owner  or  shipper  is  the 
symbol  of  ownership  of  the  goods  shipped, 
and  though  not  nagotiable  is  assignable. 
Octet  V.  Chicago,  B.  d  Q.  B.  Co.,  42  Neb. 
379  (60  N.  W.  683). 

,  54.  (1895.)  A  bill  of  lading,  when  prop- 
erly indorsed,  operates  as  a  dellTory  of  the 
property,  investing  the  Indorsee  with  a  con- 
simctlye  custody  which  serves  all  the  pur- 
poses of  an  actual  possession.  Union  P.  R. 
Co.  V.  Johnson,  45  Neb.  67  (63  N.  W.  144; 
50  Am.  St.  Rep.  640). 

Boles  and  enstonw  as  affecting^  shipper. 

55.  {1SS4.)  A  rule  or  custom  adopted 
by  a  railroad  company  concerning  its  con- 
tracts with  Its  patrons  for  the  transporta- 
tim  of  grain,  cannot  operate  upon  those 
cf  its  patrons  who  have  no  knowledge  of 
the  existence  of  such  rule,  and  such  per- 
sons will  not  be  legally  bound  thereby. 
Atchison  d  N.  R.  Co.  v.  MiJter,  16  Neb.  661 
(21  N.  W.  461). 

C.  Custody  and  Control  of  Ooods. 
Title  to  goods. 

56.  (1899.)  The  presumption  that  a 
shipper  who  consigns  goods  to  himself  In- 
tended to  retain  title  may  be  rebutted  by 
proof;  and  where  the  question  of  the  In- 
tention is  litigated,  it  Is  one  of  fact  for  the 
jury,  unless  conclusively  established  by  the 
evidence.  Missouri  P.  R.  Co.  v.  Lau,  67 
Neb.  659  (78  N.  W.  291). 


57.  (1899.)  Where  the  seller  drivers 
the  goods  to  a  carrier  for  transit,  and  causes 
them  to  be  consigned  to  himself,  the  pre- 
sumption arises  that  he  intended  to  retain 
the  title.  Missouri  P.  R.  Co.  v.  Lau,  67  Neb. 
559  (78  N.  W.  291). 

58.  (1902.)  That  the  articles  were  palJ 
for  and  were  to  be  shipped  with  freight 
prepaid,  and  were  guaranteed  to  be  accord- 
ing to  sample,  does  not  take  them  out  of 
the  general  rule  that  the  title  to  goods  or- 
dered from  a  distant  point  passes  to  the 
purchaser  when  they  are  consigned  to  falm 
and  delivered  to  a  common  carrier.  Harding 
V.  State,  66  Neb.  238  (91  N.  W.  194)4 

Stoppage  in  transitu. 

See,  also.  Sales,  H  287-294. 

69.  (1884.)  The  right  of  stoppage  in 
transitu  by  the  vendor  continues  until  the 
goods  have  reached  the  buyer  and  the  de- 
livery Is  complete.  Chicago,  B.  d  Q.  R.  Co. 
V.  Painter  d  Sons,  16  Neb.  394  (19  N.  W. 
488). 

60.  (1872.)  The  term  "transit"  as  used 
in  the  law  relative  to  the  right  of  the  cred- 
itor to  retake  goods  sold  before  delivery.  Is 
not  confined  in  its  meaning  to  the  passage 
of  the  goods  through  the  country,  but  In- 
cludes their  situation  in  every  stage,  from 
the  time  of  passing  out  of  the  control  and 
possession  of  the  vendor  into  that  of  the 
vendee,  the  accident  of  place  Is  not  a  ma- 
terial circumstance;  but  the  immediate  re- 
lation of  the  parties  to  the  goods  is  rather 
to  be  considered.  Sutro  v.  Hoile,  2  Neb. 
186). 

61.  (1872.)  B  and  A,  merchants  in 
Omaha,  ordered,  through  plaintiff's  ^nt, 
goods  of  him,  agreeing  to  give  thefr  notes 
at  four  months;  and  the  defendant,  as  mar- 
shal, was  in  possession  of  their  store  on 
delivery  of  the  goods.  B  and  A  had  filed 
petition  tn  bankruptcy  at  arrival  of  gooils, 
which  were  delivered  to  him  by  an  express- 
man, without  the  presence  or  direction  of 
the  plaintiffs,  or  knowledge  of  B  and  A, 
and  without  delivery  of  the  notes  of  B  and 
A.  Held,  That  the  right  of  stoppage  re- 
mained In  plaintiffs,  notwithstanding  deliv- 
ery to  the  defendant  Sutro  v.  Hoile.  2 
Neb.  186. 

62.  (1884.)  The  right  of  stoppage  tn 
transitu  may  be  asserted  by  the  vendor  of 
goods  at  any  time  before  their  delivery  to 
the  vendee  by  the  carrier.  But  If  the  goods 
are  by  the  vendee  sold  to  a  third  party,  in 
good  faith,  for  value,  and  they  are  by  the 
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carrier  delivered  to  the  vendee,  who  deliv- 
ers them  to  his  vendee,  the  lien  of  the  con- 
signor l8  lost,  and  he  cannot  retake  the 
goods  In  the  pososession  of  such  vendee  of 
his  vendee.  V.  S.  Engine  Oo.  v.  Oliver,  16 
Neb.  612  (21  N.  W.  463). 

-  —  ..  Effect  of  garnishment, 

63.  (1^34.)  The  right  of  stoppage  in 
tranaitu  la  not  Impaired  or  extinguished 
by  service  of  process  of  garnishment  upon 
the  carrier.  Chicago,  B.  d  Q.  R.  Co.  v. 
Painter  d  Son*,  15  Neb.  394  (19  N.  W.  488). 

64.  (1884.)  The  fact  that  a  carrier  has 
teen  gamlaheed  by  a  creditor  of  an  Insolv- 
ent debtor  to  whom  prq;»erty  is  assigned, 
Is  no  defense  to  an  action  of  replevin,  by 
the  vendor,  who  has  given  notice  to  the 
carrier  and  demanded  the  goods.  Chicago, 
B.  <t  Q.  B.  Co.  V.  Painter  <C  Bona,  16  Neb. 
394  (19  N.  W.  488). 

D.  Transportation  and  Delivery  by  Carrier. 

As  shipments  of  live  stock,  see  post, 
II 144-151. 

Buty  to  deliver  In  generaL 

66.  (1894.)  The  duty  of  a  common  car- 
rier of  goods  is  not  only  to  safely  (»,rry, 
but  to  deliver;  and  delivery  must  be  made 
within  a  reasonable  time,  at  the  place,  and 
to  the  person  to  whom  the  goods  were  con- 
signed. Gates  V.  Chicago.  B.  de  Q.  R.  Co., 
42  Neb.  379  (60  N.  W.  683). 

Delivery  on  direction  of  consignor's  agent. 

66  (1894.)  Where  a  railroad  company 
receives  a  car  of  potatoes  to  deliver  to  an 
agent  of  the  shipper,  and  on  arrival  at  the 
place  ef  destination  the  consignee,  the  own- 
er's agent,  directs  the  delivery  to  another, 
such  delivery  was  In  effect  a  delivery  to 
the  agent,  and  the  person  to  whom  the  de- 
livery was  actually  made  failed  to  pay  for 
the  potatoes,  the  carrier  was  not  liable  to 
the  owner  thereof  for  their  value,  although 
the  bill  of  lading  for  the  goods  was  not 
surrendered  to  the  carrier  before  delivery, 
as  the  instruction  of  W.  to  deliver  to  K.. 
was.  In  effect,  the  owner's  lnst>-ucllon,  and 
ii  not  appearing  that  the  bill  of  lading  for 
the  goods  bad  been  assigned  or  indorsed 
to  any  one  by  the  owner  or  shipper.  Oatet 
V.  Chicago,  B.  d  Q.  R.  Co.,  42  Neb.  S79  (60 
N.  W.  B83). 

Delivery  to  consignee. 

67  (1894.)  The  delivery  of  goods  by  a 
common  carrier  to  the  consignee  thereof  is 
made  at  the  peril  of  Uie  carrier,  unless 


when  made  the  consignee  surrenders  the 
bill  of  lading  either  made  or  Indorsed  to 

himself.  Gates  v.  Chicago,  B.  A  Q.  B,  Co., 
42  Neb.  379  (60  N.  W.  583). 

68.  (1895.)  The  delivery  of  goods  by  a 
common  carrier  to  the  consignee  thereof  Is 
made  at  the  peril  of  the  carrier,  unless 
when  made  the  consignee  surrenders  the 
bill  of  lading  either  made  or  Indorsed  to 
himself.  Union  P.  R.  Co.  v.  Johnton,  45 
Neb.  67  (63  N.  W.  144;  50  Am.  St  Rep. 
540). 

69.  (1895.)  A  railway  company  Issued 
to  shippers  of  grain  in  Nebraska  several 

bills  of  lading  as  follows;  "Received  of  

[the  name  of  the  shipper]  the  foUowlDg 
described  freight  *  •  *  marked  and  con- 
signed as  noted  below  *  *  *  to  be  tmu- 
ported  to  and  delivered  at  the  rail- 
way depot  on  payment  of  freight  charges 
together  with  such  charges  as  have  been 
advanced  to  the  same.  Consignee,  Brown 
Bros.  Grain  Company.  Destination,  Mil- 
waukee, Wis."  The  bills  of  lading  con- 
tained the  following  notations:  "Care 
Union  Elevator,  Council  Bluffs,  Iowa.  Stop 
at  Brown  Bros.  Elevator  Company  to  dean. 
Transfer  at  Council  Bluffs."  Held,  That 
such  bills  of  lading  were  contracts  to  de- 
liver In  Milwaukee,  and  the  notations  on 
the  bills  of  lading  meant  nothing  more  than 
that  the  grain  should  go  by  way  of  Council 
Bluffs  to  be  cleaned  there,  or  transferred  to 
other  carriers  through  the  instrummtallty 
of  the  elevator  located  there.  Union  P.  It. 
Co.  V.  Johnson,  45  Neb.  57  (63  N.  W.  144; 
50  Am.  St.  Rep.  640). 

70.  (1895.)  Where  grain  was  delivered 
to  a  carrier,  consigned  to  Milwaukee,  and 
while  In  transit,  was  sold  and  the  bill  of 
lading  assigned  to  d  party  fn  Milwaukee, 
the  carrier  by  delivering  the  grain  to  the 
original  consignee,  at  an  Intermediate  point, 
without  a  surrender  of  the  bill  of  lading, 
renders  itself  liable  to  the  assignee.  Usioa 
P.  R.  Co.  V.  Johnton,  45  Neb.  67  (63  N.  W. 
144;  60  Am.  St.  Rep.  640). 

71.  (1896.)  A  carrier  delivering  prop- 
erty to  anyone  except  the  owner  and  holder 
of  the  bill  ot  lading  is  liable  for  resulting 
loss.  Union  Stock  TarOt  Oo.  v.  Wetteott. 
47  N.  W.  800  (66  N.  W.  419). 

72.  (1896.)  Directions  contained  In  a 
bill  of  lading  to  notify  a  certain  person  of 
the  arrival  of  the  shipment  at  the  plaes  of 
destination  is  -  no  authority  to  the  carrier 
to  make  delivery  of  such  shii^ent  to  the 
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person  so  to  be  notified,  without  the  produc- 
tion ot  the  bill  of  lading.  Vnion  Stock 
Tardt  Co.  v.  Weatoott,  47  Neb.  300  (66  N. 
W.  419). 

73.  (1903.)  Where  a  mortgagee  con- 
signed a  shipment  ot  cattle,  described  In 
hl8  mortgage,  to  a  commission  firm  In  order 
to  protect  the  parment  of  his  mortgage 
debt,  and  as  soon  as  payment  thereof  w^p 
made  directed  the  delivery  of  the  shipment 
to  the  firm  designated  by  the  mortgagor, 
no  action  will  He  against  the  carrier  for 
nondelivery  to  the  party  designated  by  such 
mortgagor.  Johnston  v.  Chicago,  B.  Q. 
R.  Co.,  70  Neb.  364  (97  N.  W.  479). 

DeliTery  to  warehouse. 

74.  (1886.)  The  common  law  rule  re- 
quiring common  carriers  to  make  personal 
delivery  to  the  consignee,  has  been  so  far 
relaxed  as  regards  railways,  from  neces- 
sity, as  in  most  cases  to  substitute  In  place 
of  personal  delivery  a  delivery  at  the  ware- 
house of  the  company.  But  this  Is  upon 
the  grouni  that  a  railway  has  no  means  of 
delivery  beyond  its  own  lines.  State,  ex  rel. 
Mattoon,  v.  RepuMican  V.  R.  Co.,  17  Neb. 
647  (24  N.  W.  329;  S2  Am.  Rep.  424). 

Liability  tot  failnra  or  refusal  to  deliver. 

75.  (1895.)  The  refusal  of  a  common 
carrier  to  surrender  goods  in  its  possession 

to  the  rightful  owner  amounts  to  conver- 
sion, for  which  the  latter  may  recover  If 
entitled  to  possession  at  the  time  of  the 
demand  therefor.  Shellenberg  v.  Fremont, 
E.  d  M.  V.  R.  Co.,  45  Neb.  487  (63  N.  W. 
859;  50  Am.  St.  Rep.  561). 

76.  (1895.)  The  rightful  owner  of  goods 
In  possession  of  a  common  carrier  may  en- 
force his  right  thereto,  although  a  stranger 
to  the  contract  of  bailment.  Shellenherg 
e.  fVemont,  B.  cE  U,  V.  R.  Co.,  45  Neb.  487 
(63  N.  W.  869:  60  Am.  St  Rep.  561). 

77.  (1903.)  Where  the  conditions  of  a 
valid  chattel  mortgage  have  been  broken, 
and  the  mortgagee  is  entitled  to  take  posses- 
sion of  the  mortgaged  property,  wherever 
foond,  a  common  carrier  is  not  liable  to 
the  mortgagor  for  a  diversion  of  a  ship- 
ment of  such  property  and  a  delivery  of  the 
same  to  the  mortgaf^ee  demanding  posses- 
sloo  thereof  while  it  ;s  still  In  the  carrier's 
hands.  Johnston  v.  Chicago,  B.  A  Q.  R.  Co., 
70  Neb.  364  (97  N.  W.  479). 

Action  for  failure  to  deliver. 

78.  (1897.)  One  with  whom  a  carrier 
has  made  a  contract  for  transporting  his 


goods,  may.  In  case  of  breach,  elect  to  sue 
for  dami^es  for  failure  to  perform  the  pub- 
lie  duties  of  a  carrier,  or  he  may  waive  the 
tort  and  sue  tor  breach  of  the  special  con- 
tract. Denman  v,  Chicago,  B.  n  Q.  R.  Co., 
62  Neb.  140  (71  N.  W  967). 


■Pleadlnsr. 


79.  (1997.)  An  action  against  a  carrier 
for  failure  to  deliver  goods  cannot  be  main- 
tained by  the  consignor  In  the '  absence  of 
averments  tliat  he  was  the  owner  of  the 
goods,  that  he  was  liable  for  ttteir  loss, 
or  that  he  had  sustained  special  damage. 
Union  P.  R.  Co.  v.  Metoaif  d  Wood,  60  Neb. 
452  (69  N.  W.  961). 

B.  Delay  In  Transportation  or  Delivery. 
As  to  live  stock,  see  post,  8S  144-iei. 

Time  for  performance. 

80.  (1897.)  A  contract  of  carriage 
which  contains  no  specified  time  for  per- 
formance. Implies,  as  one  of  its  terms,  per- 
formance within  a  reasonable  time,  and  an 
action  may  be  maintained  on  the  con- 
tract for  unreasonable  delay  in  performance. 
Denman  v.  Chicago,  B.  d  Q.  R.  Co.,  62  Neb. 
140  (71  N.  W.  967). 

81.  (1906.)  Where  a  carrier  unneces- 
sarily delays  the  continuation  of  shipment 
of  goods  from  a  point  of  transfer  of  the 
goods  was  to  be  luul  the  carrier  Is  liable 
for  damage  that  is  the  result  ot  an  act  of 
God.  Wabash  R.  Co.  v.  Bharpe,  76  Neb.  424 
(107  N.  W.  758). 

Act  of  Ck>d  as  defense. 

82.  (1888.)  High  water  in  a  river  ren- 
dering a  railway  over  it  Impassable  whereby 
a  shipment  of  perishable  goods  was  delayed, 
is  an  act  of  God,  In  the  absence  of  proof 
that  such  a  flood  was  not  to  be  anticipated, 
and  could  not  be  guarded  against  Chicago, 
B.  d  Q.  R.  Co.  V.  Manning,  23  Neb.  562  (37 
N.  W.  462). 

83.  ( 1906.)  A  common  carrier  is  re- 
sponsible for  inJuiT  to  goods  where  the 
goods  were  exposed  to  injury  by  the  car- 
rier's Inexcusably  detention,  and  the  carrier 

cannot,  in  such  case,  plead  the  act  of  God 
as  a  defense.  Wabash  R.  Co.  v.  Sharpe,  76 
Neb.  424  (107  N.  W.  758). 

Actions. 

84.  (1897.)  An  action  to  recover  for 
breach  of  contract  of  carriage  Is  not  for  a 
liability  created  by  statute  within  the  mean- 
ing of  section  11,  code  of  civil  procedure, 
because  of  the  dutlep  Imposed  on  railroad 
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companies  by  section  111,  chapter  16,  Com- 
plied Statutes.  Denman  v.  Chicago,  B.  d 
Q.  A.  CO^  62  Neb.  140  (71  N.  W.  967). 

84a.  (1907.)  Claims  against  a  carrier 
for  an  overcharse  on  a  shipment  of  goods, 
and  for  damages  for  delay  In  the  shipment 
and  for  negligence  In  handling  the  goods, 
are  all  for  breaches  of  the  same  contract, 
and  may  be  Joined  In  one  cause  of  action, 
a  petition  thereon  nut  being  subject  to  a 
motion  to  separately  state  and  number. 
Hauriffan  v.  Chicago  i£  2f.  W.  R.  Co.,  80 
Neb.  132  (113  N.  W.  983). 

85.  (1897.)  A  petition  which  alleges 
what  Is  the  reasonable  and  usual  time  for 
transporting  goods  and  that  the  goods  were 
not  transported  In  that  time  bat  were  un- 
reasonably delayed,  states  tn  that  respect  a 
cause  of  action.  Justifiable  delay  beyond 
the  usual  and  ordinarily  reasonable  time  is 
matter  of  defense.  Denman  v.  Chicago,  B. 
A  0.  A.  ao..  62  Neb  140  (71  N.  W.  967). 

T.  XiOH  of  y  or  ^nry  to,  Qoods. 
Iiiabillty  of  carriers  in  general. 

Liability  of  connecting  line,  see  po«t,  H 
106-113. 

86.  (1873.)  Common  carriers  of  goods 
are  not  only  responsible  for  any  loss  or 

injury  to  the  goods  they  carry,  but  the  law 
raises  an  absolute  and  conclusive  presump- 
tion of  negligence  whenever  the  loss  oc- 
curs from  any  other  cause  than  the  act  of 
God  or  the  public  enemy.  UcClaTy  v.  Sioux 
City  d  P.  R.  Co.,  3  Neb.  44. 

87.  (1873.)  Common  carriers  of  goods 
are  not  only  responsible  for  any  loss  or 
Injury  to  the  goods  they  carry,  but  the  law 
raises  an  sbsolute  and  conclusive  presnmp- 
tion  of  negligence  whenever  the  loss  occurs 
from  any  other  cause  than  the  act  of  Gkkl 
or  the  public  enemj.  McOUxry  v.  8ioum  City 
d  P.  R.  Co.,  3  Neb.  44. 

88.  (1883.)  Certain  household  goods 
were  carried  by  a  railway  company  to  H. 
In  this  state,  reaching  that  point  on  Not^- 
ber  14,  1879,  and  were  placed  in  the  com- 
pany's depot.  Soon  afterwards  'the  owner 
called  for  the  goods,  but  was  Informed  by 
the  agent  that  they  had  not  arrived.  Cer- 
tain friends  of  the  owner  at  his  request, 
also,  on  the  19th,  20th,  and  about  the  22d 
of  t^at  ,month,  made  a  similar  inquiry  of 
the  agent  and  were  informed  that  the  goods 
had  not  been  received.  The  depot  was 
burned  November  24,  1879,  and  the  goods 
destroyed.   The  custom  of  the  railway  com- 


pany was  to  give  notice  through  the  null 
to  all  persons  who  were  not  regular  ship- 
pers of  the  arrival  of  their  goods,  bat  no 
such  notice  was  sent  to  the  consignee  In 
this  case.  Held,  That  the  railway  compsny 
was  liable  for  the  value  of  the  goods.  Bur- 
lington  d  M.  R.  R.  Co.  v.  Arnu,  16  Neb.  69 
(17  N.  W.  351). 

89.  (1906.)  The  general  rule  is  that  a 
common  carrier  of  goods  Insures  their  safe 
delivery  to  the  consignee  against  loss  or 
Injury  from  whatever  cause  arising,  except 
only  the  act  of  God  or  the  public  enemy. 
WajMuh  R.  Co.  «.  Shttrpe,  76  Neb.  424  (107 
N.  W.  758). 

When  liability  attaches. 

90.  (1906.)  The  llabmty  of  a  carrier  of 
goods  does  not  attach  until  the  goods  ire 
unconditionally  delivered  by  the  shipper 

and  accepted  by  the  carrier.  Chicago,  B.  4 
Q.  R.  Co.  V.  Poicera,  73  Neb.  816  (103  N.  W. 
678).  . 

91.  (1905.)  When  a  shipper  surrenders 
the  entire  custody  of  his  goods  to  a  commoa 
carrier  for  Immediate  transportation,  and 
the  carrier  so  accepts  them,  the  liability  of 
the  carrier  at  tnce  attaches.  Chicago,  B. 
d  Q.  R.  Co.  V.  Powers,  73  Neb.  816  (103  N. 
W.  678). 

Oral  contract. 

92.  (1890.)  On  an  oral  contract  betweai 
a  shipper  and  station  agent,  that  a  stove 
should  be  shipped'  at  carrier's  risk  and  the 
subsequent  delivery  to  shipper  of  bill  of 
lading  with  the  clause,  "stoves  at  owner's 
risk  of  breakage,"  which  condition  was  not 
brought  to  shiroer>  notice,  the  carrier  wu 
liable  for  breakage.  I7iilon  P.  R.  €o.  v. 
Martton,  30  Neb.  241  (46  N.  W.  485). 

A,ctlons. 

 JuriBdletlon  of  state  courts. 

93.  (1898.)  The  state  courts  have  not 
lost  their  Jurisdiction  of  the  subject-matter 
of  actions  against  carriers  because  of  infer- 
state  shipments  by  reason  of  the  fact  that 
congress  has  legislated  upon  the  subject 
Bt.  Joseph  d  G.  I.  R.  R.  Co.  V.  Palmer,  88 
Neb.  463  (66  N.  W.  967;  22  L.  R  A.  335). 
 Dam.ages. 

94.  (1894.)  Where  property  delivered  to 
a  common  carrier  for  shipment  Is  destroyed 
while  in  transit,  the  measure  of  the  ship- 
per's damages  Is  the  market  value  of  the 
property  at  Its  place  of  destination  at  the 
time  it  should  have  been  deltvored  thera 
Atchison,  T.  d  8.  F.  R.  Co.  v.  Lowler.  40 
Neb.  356  (58  N.  W.  968). 
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——Admissibility  ot  evidence. 

96.  (1899.)  The  bill  of  lading  and  way- 
bill made  by  the  authorized  agent  ot  a  com- 
mon carrier  ot  freight  are  competent  evi- 
dence tending  to  prove  that  the  articles 
therein  described  were  delivered  to  such 
carrier  for  shipment.  Chicago,  M.  d  St.  P. 
R.  Co.  V.  Johntton,  68  Neb.  236  (7S  N.  W. 
499). 


•  Suffieleney  ot  evidence. 


96.  (1S90.)  Where,  In  an  action  on  a 
contract  of  carriage,  to  recover  for  break- 
age to  a  stoT^  evidence  tbat  the  shipper,  at 
Buggeetion  of  the  defendant's  agent  paid  a 
higher  rate  with  the  understandlDg  that  It 
was  at  the  carrier's  risk,  and  the  bill  of 
lading  was  handed  to  plalntlfT  when  he 
was  boarding  the  train  and  he  did  not  ex- 
amine  it,  fs  sufficient  to  sustain  a  finding 
of  such  special  contract,  and  a  verdict  for 
plaintllf.  Vnton  P.  R.  Co.  v.  Manton,  30 
Neb.  241  (46  N.  W.  486). 

97.  (1906.)  The  delivery  of  the  goods 
to  the  carrier  In  good  order,  and  their  ar- 
rival at  the  place  of  destination  in  bad 
order,  makes  a  prUna  facte  case  against  the 
carrier.  Wabash  R.  Co.  v.  Bharpe,  76  Neb. 
424  (107  N.  W.  758). 

'  -  Inatructionja. 

98.  (1890.)  Instructions  bearing  on  a 
carrier's  UablUty  for  breakage  of  a  stove 
shipped  by  plaintiff,  under  a  special  oral 
contract  with  defendant's  agent,  approved. 
Union  P.  R.  Co,  v.  Manton,  30  Neb.  241  (46 
N.  W.  486). 

O.  Limitation  ot  XlabiUty. 

By  connecting  lines,  see  post,  Sf  114,  115. 

As  to  shipments  ot  live  stock,  see  pott, 
f 1 162-167. 

As  to  passengers,  see  poat,  11^39,  240. 
Bight  to  Umit  liability. 

99.  (1876.)  An  Incorporated  railroad 
rompany  is  a  common  carrier  as  to  all  prop- 
erty within  the  scope  of  Its  chartered  pow- 
ers, and  It  cannot  by  special  agreement 
□Iveat  itself  of  such  character,  and  there- 
fore It  is  liable  for  the  negligence  of  its 
servants.  Atchison  (6  2f.  R.  Co,  v,  Wash- 
burn, 5  Neb.  117. 

100.  (1889.)  A  railroad  company  oper- 
ating a  line  of  railroad  In  this  state.  Is  a 
common  carrier,  and  cannot,  under  the  pro- 
visions of  the  constitution,  limit  Its  liabil- 
ity as  such  by  special  agreement  with  a 
shipper.  Missouri  P.  R,  Co.  v.  Vandeventer, 
26  Neb.  222  (41  N.  W.  998;  3  L.  R  A.  129). 


101.  (1901.)  Section  5,  article  I,  chap- 
ter 72,  Compiled  Statutes,  does  not  tm- 
pUedly  give  the  right  to  a  rallwi^  company 
to  limit  its  liablUty,  under  section  3  of  the 
same  article,  by  stipulation.  Ohicapo,  R. 
I.  d  P.  R.  Co.  V.  Collier,  1  Unof.  278  (96 
N.  W.  472). 

VaUdity  ot  contract  limiting  UabUlty. 

102.  (1893.)  A  railroad  company.  In  the 
carriage  of  goods.  Is  subject  to  the  liability 
of  a  common  carrier,  and  must  answer  for 
all  losses  not  occasioned  by  the  act  of  God 
or  the  public  enemy,  and  cannot  In  this 
state  by  special  contract  limit  or  relieve 
Itself  from  this  liability,  and  the  fact  that 
the  contract  was  for  the  carriage  of  goorls 
from  a  point  in  this  state  to  a  point  In 
another  state  does  not  change  the  rule. 
Bt.  Joseph  A  G.  I.  R.  Co.  v.  Palmer,  38  Neb. 
463  (56  N.  W.  967;  22  U  R.  A.  886). 

103.  (1894.)  A  contract  between  a  shlp- 
per  and  a  common  carrier,  which,  by  Its 
terms.  limits  the  liability  of  the  carrier  and 
relieves  it  from  either  entirely  or  partially 
responding  in  damages  for  injury  or  loss 
to  property  shipped  under  such  contract, 
resulting  from  negligence  of  the  carrier.  Is 
invalid  or  void  under  the  common  law  rule, 
as  against  public  policy.  AtiiMson,  T.  d  8. 
F.  R.  Co.  V.  Lawler,  40  Neb.  366  (68  N.  W. 
968). 

104.  (1899.)  Under  the  constitution  of 
this  state  a  common  carrier  of  freight  can 
not  lawfully  stipulate  for  the  release  from 
liability  for  loss  or  damage  occasioned  by 
Its  own  n^lgence,  and  such  a  stipulation 
in  a  contract  of  affreightment  is  illegal  and 
void.  Pennsylvania  Co.  v.  Kennard  Olass 
<fi  Paint  Co.,  59  Neb.  436  (81  N.  W.  372). 

 What  law  governs. 

105.  (1897.)  A  UmlUtlon  of  the  liabil- 
ity of  a  common  carrier  contained  in  a  ship- 
ping contract  will  not  be  recognized  or  en- 
forced in  this  state,  though  valid  in  the 
state  where  made,  when  such  attempted  re- 
striction of  liability  Is  iUegia  and  contrary 
to  the  public  policy  of  this  state.  Chicago, 
B.  d  Q.  R.  Co.  V.  Oardinar,  61  Neb.  70  (70 
N.  W.  508). 

B.  Connecting  Carriers, 
liability  tn  general. 

See,  also,  ante,  S8  86-98. 

106.  (1890.)  In  an  action  against  a  rail- 
road for  Injury  to  goods  shipped  on  Its  line 
and  a  connecting  line,  to  escape  liability, 
the  defendant  Is  burdened  proving  the  in- 
Jury  was  done  on  some  other  line.  Union 
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P.  R.  Co.  V.  MaratOH,  80  Neb.  241  (46  N. 

W.  485). 

107.  '  (1902.)  An  agent  employed  to  so- 
licit traffic  for  a  foreign  railroad  company, 
having  no  line  of  road  In  tbls  state,  has 
implied  authority  to  bind  his  principal  for 
the  safe  delivery  of  goods  at  a  point  beyond 
Its  own  line,  and  to  contract  over  what 
road  beyond  that  line  the  property  shall 
be  transported.  Fremont,  E.  <f  if.  7.  R. 
Co.  V.  New  York  C.  <«  8t.  L.  R.  Co.,  66  Neb. 
169  (92  N.  W.  131;  69  L.  R.  A.  939). 

108.  (1892.)  Where  several  common 
carriers  unite  to  form  a  line  for  the  trans- 
portation of  goods  and  give  a  through  bill 
of  lading,  each  becomes  the  agent  of  the 
other,  and  damages  for  negligence  may  be 
recovered  from  the  carrier  committing  the 
injury  or  from  the  one  that  undertook  to 
transport  the  goods.  MitwvH  P.  R.  Co.  v. 
Twiss.  36  Neb.  267  (53  N.  W.  76;  37  Am. 
St.  Rep.  526). 

109.  (1897.)  A  railroad  company  re- 
ceiving for  shipment  goods  consigned  to  a 
point  on  the  line  of  a  connecting  carrier, 
under  an  agreement  to  transport  thran  to 
the  terminus  of  its  own  road,  is  neither  at 
rommon  law  nor  by  statute  of  this  state  an- 
swerable therefor  after  their  safe  delivery 
to  the  connecting  line  named  In  the  bill  of 
lading  or  contract  of  shipment.  Fremont, 
E.  <E  if.  y.  R.  Co.  V.  Waters,  60  Neb.  692. 
(70  N.  W.  226). 

Delivery  to  succeeding  carrier. 

110.  (1897.)  It  is  the  duty  of  a  railroad 
company  to  receive  and  transjwrt  to  the 
terminus  of  its  line,  and  to  safely  deliver 
to  a  connecting  carrier,  goods  offered  for 
shipment  and  consigned  to  a  place  beyond 
Its  line.  Fremont,  E.  d  if.  V.  R.  Co.  v.  Wa- 
ters, 50  Neb.  592  (70  N.  W.  225). 

111.  (1889.)  The  M.  P.  Railway  Company 
received  a  piano  at  W.,  to  be  carried  to  U 
and  "delivered  to  a  connecting  carrier"  for 
transportation  to  P.  At  L.  the  track  of  the 
M.  P.  railway  crossed  the  track  of  the  B. 
&  M.  railroad,  the  tracks  and  stations  be!ng 
connected  by  a  "Y."  The  piano  was  carried 
to  L.  by  the  M.  P.  Railway  Co.,  and  deliv- 
ered to  two  draymen  to  be  transferred  to 
the  B.  ft  M.  Railroad  Co.  at  Its  station. 
Before  delivery  to  the  last  named  railroad 
company,  and  while  in  the  possession  of 
the  draymen.  It  fell  out  of  the  wagon  and 
was  broken,  and  was  not  received  by  the 
agent  of  the  B.  &  M.  Railroad  Company. 
Held,  That  delivery  to  the  draymen  was 
not  a  compliance  with  the  contract  to  de- 


liver to  a  connecting  carrier,  and  hence 
the  M.  P.  Railway  Company  was  liable. 
Miasouri  P.  R.  Co.  v.  Toung,  26  Neb.  6S1 
(41  N.  W.  646). 

Duty  to  receive  cam  of  eonnecth^  line. 

112.  (1897.)  It  Is  the  duty  of  a  rail- 
road company  to  receive  and  tranaport  over 
its  line  cars  of  other  companies  if  tbe 
gauge  of  the  road  is  suitable  and  the  cars 
are  not  defective  or  out  of  repair.  CAicoiro, 
B.  tt  Q.  R.  Co.  V.  Curtis,  51  Neb.  442  (71  N. 
W.  42;  66  Am.  St  Rep.  466). 

Agency  for  oacdt  oUier. 

113.  (1892.)  Where  several  lines  of 
railroads  undertake  to  transport  and  de- 
liver goods  of  a  shipper,  each  line  is  the 
agent  of  the  other  to  accomplish  the  car- 
riage and  delivery  of  the  goods.  Mistouri 
P.  R.  Co.  V.  Twiss,  36  Neb.  267  (  53  N.  W. 
76;  87  Am.  St  Rep.  626). 

Limitation  of  llabiUty. 
See,  also,  ante.  Si  99-106. 

114.  (1902.)  Although  a  railroad  com- 
pany enters  into  a  joint  contract  with  an- 
othep  company  for  the  transportation  of 
goods  to  a.  point  beyond  the  end  of  Its  own 
line,  It  1b  competent  for  It  to  enter  into  an 
expr^  contract  with  the  shipper  limiting 
Its  liability  to  the  transportation  of  the 
property  over  its  own  line.  Fremont,  E.  i 
M.  r.  R.  Co.  V.  New  York,  O.  A  St.  L.  R.  Co., 
66  Neb.  169  (92  N.  W.  131;  69  L.  R  A  939). 

115.  (1902.)  When  a  railway  company 
receives  goods  for  shipment  to  a  point  be- 
yond the  terminus  of,  or  at  a  distance  from. 
Its  own  line,  so  that  for  a  part  of  the  dis- 
tance they  will  require  to  be  transported 
over  the  lines  of  other  carriers  and  collects 
the  entire  charge  for  transportation,  it  will 
be  held  to  have  assumed  responsibility  for 
&afe  carriage  over  every  part  of  the  route, 
and  the  liability  so  incurred  can  not  be 
evaded  or  limited  even  by  express  contract 
Chicago,  R.  I.  d  P.  R.  Co.  v.  Western  Han  ^ 
Grain  Co.,  2  Unof.  784  (90  N.  W.  206). 

Actions. 

116.  (1892.)  When  a  party  ultimately 
liable  knows  that  an  action  Is  pending 
against  tbe  carrier  who  undertook  to  traoe- 
port  the  goods.  It  Is  his  duty  to  defend  (be 
action.  Missouri  P.  R.  Co.  v.  Twiss.  35  Neb. 
267  (68  N.  W.  76;  37  Am.  St  Rep.  626). 

Measure  of  damage. 

117.  (1892.)  The  measure  of  dami^ 
recoverable  by  a  connecting  carrier,  for 
loss  by  reaatm  of  a  Judgment  recovered  for 
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kjurfes  to  a  piano  while  In  the  handa  of 
the  connecting  line,  Is  the  amount  of  the 
Judgment  with  interest  and  costs.  Mis- 
touH  P.  B.  Co.  V.  Twi9S,  35  Neb.  267  (53 
N.  W.  76:  87  Am.  St.  Rep.  626). 

I.  Ohai^ea. 

Regulation  of  rates,  see  ante,  S  12. 

Discrimination  In  rates,  statutory  provis- 
ions, see  ante,  ||  8-9 

Joinder  of  action  for  damages  for  delay 
with  claim  for  overcharge,  see  ante,  S  84a. 

Amount  of  chaise  by  express  companies. 

117a.  (1908.)  Until  otherwise  prescribed 
by  competent  authority,  by  the  provisions 
of  sections  2,  3,  eh.  91,  laws  1907,  express 
companies  doing  business  in  this  state  atten 
the  law  took  effect  may  charge  for  the 
transportation  of  merchandise  within  this 
Etate  any  sum  not  exceeding  76  per  cent 
of  the  rate  in  force  on  the  Ist  day  of  Jan- 
uary, 1907,  and  thirty  days  were  allowed 
after  the  act  was  In  force  for  such  com- 
panies to  file  with  the  state  railway  com- 
misdon  the  schedule  of  rates  and  <aa«iifl- 
catlons  in  force  on  that  date.  Btate  v.  Pa- 
cific Bxjnreag  Co.,  80  Neb.  823  (llS  N.  W. 
619). 

Charges  for  unloading. 

118.  (1884.)  A  railroad  companr  cannot 
collect  charges  for  unloading  freight  which 
it  converts  to  Its  own  use  at  the  time  of 
such  unloading.  BurUnffton  d  M.  R.  R.  Oo. 
V.  OAicof  FO  Lumber  Co.,  16  Neb.  390  (19  N. 
W.  461). 

Demnnas^ 

119.  (1884.)  A  railroad  company  is  not 
entitled  to  charge  demurrage  for  freight 
standing  In  Its  cars,  unless  by  virtue  of 
contract  or  statutory  law.  or  possibly  by 
such  use  and  custom  as  may  have  acquired 
the  force  of  law.  Burlington  d  ST.  R.  B.  Oo. 
V.  Chicago  Lumber  Co.,  16  Neb.  390  (19  N. 
W.  461). 

« 

Liability  for  advanoes  by  agent. 

See,  also.  Money  Lent. 

120.  (1900.)  Plalntitt.  a  freight  agent 
of  a  railroad  company,  delivered  to  defend- 
aut.  upon  his  promise  to  pay  therefor, 
irel^t  upon  which  was  an  unpaid  balance 
of  chargea  Held,  That  on  plaintiff  being 
compelled  to  pay  the  charges  to  company, 
defendant  became  liable  to  plaintiff  there- 
for. Grand  Island  MeretsntHe  Co.  v.  Me- 
Memu,  60  Neb.  878  (83  N.  W.  172). 


Additional  charge. 

121.  (1884.)  A  railroad  rompany,  as  a 
common  carrier,  cannot  legally  increase  the 
charges  for  transportation  by  wrongfully 
diverting  freight  from  its  proper  course  in 
transit.  Burlington  d  M.  R.  R.  Co.  v.  Chi- 
cago  Luniber  Co.,  IS  Neb.  390  (19  N.  W. 
461). 

Actions  for  rebates. 

122.  (1888.)  In  an  action  against  a  rail- 
road company  brought  by  an  assignee  of  a 
claim  for  rebates  and  overcharges  admitted 
to  be  due  by  the  defendant  company,  a 
judgment  rendered  in  favor  of  a  third  party 
intervening  and  claiming  the  fund,  cannot 
stand  where  there  Is  nothing  In  evidence 
to  show  that  he  was  entitled  to  the  money. 
Rusaell  V.  Rosenbaum,  24  Neb.  769  (40  N. 
W.  287). 

123.  (1888.)  In  an  action  by  an  assignee 
of  a  contract  against  a  railroad  company 
for  rebates  and  overcharges,  no  question  as 
to  the  legality  of  the  contract  between  the 
shipper  and  the  railroad  company  was  pre- 
sented by  the  answer  of  an  intervener,  but 
upon  the  contrary  he  sought  to  obtain  the 
benefit  of  the  contract,  and  obtained  a  judg- 
ment in  his  fBvor>  be  could  not  afterwards 
be  heard  to  Insist  upon  the  lllegi^lty  of  the 
contract.  Ruaaell  v.  Roaenbaum,  24  Neb. 
769  (40  N.  W.  287). 

Effect  of  mistake  in  quoting  rate. 

124.  (1897.)  Where  a  railroad  company, 
by  mistake,  quotes  a  rate  on  grain  to  be 
shipped  to  Colorado,  less  than  the  usual 
rate,  and  the  shipi>er,  basing  the  price  of 
grain  sold  on  such  quoted  rate,  sold  a  large 
quantity  of  grain  to  one  In  Colorado,  who 
is  compelled  to  pay  a  connecting  carrier 

\  the  higher  and  usual  rate,  and  the  shipper 
is  required  to  reimburse  the  buyer,  the 
[  first  railroad  Is  liable  to  the  shipper  for 
the  over-charge  paid.  Missouri  P.  R.  Co. 
V.  OroweU  Limber  <fi  Grain  Co.,  61  Neb.  293 
(70  N.  W.  964). 

124a.    (1907.)    Section  3.  article  V.  chap- 
ter 72,  Compiled  Statutes  1907,  does  not 
render  void  a  contract  between  a  railroad 
:     company  and  a  shipper  to  transport  mer- 
chandise for  less  than  the  usual  and  regii- 
,     lar  freight  rate,  where  such  rate  has  been 
!     agreed  to  by  mistake  of  the  railroad  com- 
;     I'any  without  intending  any  discrimination 
against  other  shippers.    Where  such  con- 
tract had  been  entered  into  and  the  freight 
transported  in  pursuance  thereof,  if  the 
railroad  company  compels  the  payment  of 
545 
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fret^t  ch^arges  In  excess  of  the  contract 

rate,  such  excess  may  be  recorered  by  the 
shipper.  Haurigan  v.  Chicago  A  N.  W.  R. 
Co..  80  Neb.  132  (113  N.  W.  983).  [Ovei^ 
ruled  on  rehearing.   80  Neb.  139.] 

Bight  of  carrier  to  rescind  contract. 

125.  (1884.)  When  a  carrier  offers  to 
carry  the  goods  of  a  shipper  for  a  certain 
price  per  ear-load,  and  the  shipper  accepts 
such  offer  and  ships  his  goods  therenndo*, 
the  carrier  is  bound  thereby  and  cannot  be 
heard  to  say  he  will  not  abide  by  Its  terms, 
and  If  a  greater  sum  is  retained  by  rhe 
carrier,  upon  sate  of  the  goods,  it  will  be 
required  to  respond  to  the  shipper  for  such 
excess.  Atchison  N.  R.  Co.  v.  Miller,  16 
Neb.  661  (21  N.  W.  451). 

Bestralnlng  violation  of  statute  as  to  rates. 

125a.  (1908.)  The  attorney  general  may, 
on  behalf  of  the  state,  maintain  an  action 
In  equity  to  enjoin  common  carrier  whose 
rates  are  fixed  by  law  from  violating  the 
terms  of  the  statute  and  exacting  unlawful 
and  excessive  rates  and  charges.  State  v. 
Pacific  Express  Co.,  80  Neb.  823  (116  N.  W. 
610). 

m.  OASBIAOS  OF  UVE  STOCK. 

Belatlon  of  carrier  and  shipper. 

126.  (1876.)  When  a  railroad  company 
undertakes  to  carry  live  stock  for  hire,  the 
fact  that  it  does  bo  establishes  its  relation 
as  a  common  carrier,  with  the  duties  and 
obligations  which  grow  out  of  it  Atchison 
A  N.  B.  Co.  V.  Washburn,  S  Neb.  117. 

127.  (1906.)  When  the  railway  com- 
pany undertakes  to  carry  live  stock  for  hire, 
it  assames  all  the  duties  uid  liabilities  of 
a  common  carrier  with  reference  to  such 
property,  and  it  is  liable  for  injuries  thereto 
occasioned  by  the  negligence  of  its  servants. 
Cleve  V.  Chicago,  B.  <t  Q.  B.  Co.,  77  Neb. 
166  (108  N.  W.  982). 

Duty  to  provide  fit  cars. 
See,  also,  ante,  §§  44-48. 

128.  (1901.)  A  railroad  company  is 
bound  to  provide  cars  fit  and  suitable  for 
lire  stock  under  existing  conditions,  and 
to  exercise  due  care  to  transport  safely. 
Chicago,  B.  &  Q.  B.  Co.  v.  WiUiayns,  61  Neb. 
608  (86  N.  W.  832;  55  L.  R.  A.  280). 

129.  (1901.)  A  railway  company  acts 
in  the  capacity  of  a  common  carrier  of  live 
stock  which  it  receives  for  transportation; 
and  as  such  carrier  It  is  bound  to  provide 
cars  fit  and  suitable  under  existing  condi- 


tions, and  exercise  due  care  to  carry  nMj. 

Chicago,  B.  &  Q.  B.  Co.  v.  Williams.  61  Neb. 
€08  (85  N.  W.  832;  66  L.  R.  A.  289). 

Care  and  proteetloii  of  stotsk. 

130.  (1893.)  Section  4386,  Rev.  Stat.  V. 
S.,  Imposes  a  penalty  upon  a  railway  com- 
pany vhlch  transports  live  stock,  if  the 
animals  are  kept  in  the  cars  more  than 
twenty-eight  consecutive  hours,  "unless  pre- 
vented from  so  unloading  storm  or  otliw 
accidental  causes."  There  is  further  ex- 
ception where  animals  "have  proper  food, 
water,  space,  and  opportunity  to  rest"  on 
the  cars.  Held,  That  in  addition  to  the 
penalty  Imposed  by  statute,  a  railway  com- 
pany which  failed  to  comply  with  the  above 
requirement  would  be'  liable  in  damages  to 
the  owner  of  the  stock,  but  to  state  a  cam 
of  action  the  petition  must  show  tliat  tlH 
case  is  not  within  the  exceptions  named. 
Hale  V.  Missouri  P.  R.  Co.,  36  Neb.  266.  (54 
N.  W.  617). 

131.  (1901.)  Where  a  shipper  of  live 
stock  agrees  to  famish  a  caretaksr  and  fidlB 
to  do  80,  the  carrier.  If  It  has  knowledge 
of  such  failure  and  proceeds  under  the  Bhip- 
ping  contract,  is  liable  for  any  loss  result- 
ing from  its  failure  to  provide  the  stock 
with  proper  care  and  protection.  Chicago. 
B.  A  Q.  R.  Co.  V.  Williams.  61  Neb.  608  (8( 
N.  W.  832;  55  L.  R.  A.  289). 

132.  (1901.)  Where  the  shipper  of  lire 
stock  does  not  agree  to  furnish  caretaker, 
and  some  of  the  animals  die  or  arc  lojored 
for  want  of  proper  care  and  protection 
while  In  transit,  the  carrier  Is  liable  and 
must  bear  the  loss.  Chicago,  B.  d  Q.  R.  Co. 
V.  Williams,  61  Neb.  608  (86  N.  W.  832; 
55  L.  R.  A.  289). 

188.  (1906.)  The  provisions  of  seeti<ni 
4386  and  4387,  Revised  Statutes  of  tbe 
United  States,  do  not  relieve  a  railway  com- 
pany engaged  In  conveying  animals  from 
one  state  to  another  from  liability  for  dam- 
ages arising  through  the  failure  to  properly 
care  for,  feed  and  water  animals  In  tbtii 
charge,  the  transportation  of  which  is  de- 
layed through  an  act  of  Ctod.  Chicago,  B. 
rf  Q.  R.  Co.  V.  Blatterv,  76  Neb.  721  (107  N. 
W.  1045). 

134.  (1906.)  A  c(nnmon  carrier  Is  not 
relieved  from  its  reqMmsibUtty  to  care  for 
animals  entrusted  to  It  for  transportation 
by  reason  of  tbe  express  terms  of  a  written 
contract,  whereby  the  shipper  agreed  to  ac- 
company the  stock,  where  the  company, 
with  knowledge  of  the  failure  on  the  part 
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of  the  shipper  to  accompany  the  stock,  pro- 
ceeds unddf  the  shipping  contract.  Chicago, 
B.  it  Q.  R.  Co.  V.  Blattery,  7«  Neb.  721  (107 
N.  W.  1045). 

— —  Neglect    of    owner  accompanying 
stock. 

135.  (1902.)  Where  a  shlppep  agrees  to 
{•ersonally  accompany  and  care  for  the  wat- 
ering of  live  stock  transported  by  &  rail- 
way company,  and  is  given  free  transporta- 
tion for  that  purpose  and  is  supplied  with 
proper  facilities,  he  can  not  complain  of 
an  injury  arising  from  lack  of  such  care  in 
the  matter  of  watering,  arising  out  of  his 
own  fault  Chicago,  St.-  P.,  M.  d  0.  B.  Co. 
V.  Schum,  66  Neb.  43  (92  N.  W.  162). 

Liability  for  stock  in  yards  awaiting  load- 
ing. 

136.  (1905.)  A  railroad  company  which 
constructs  yards  by  the  side  of  its  track  to 
facilitate  the  loading  and  unloading  ot 
stock  is  not  responsible  as  a  common  car- 
rier for  stock  placed  in  such  yards  for 
subsequent  shipment,  but  subject  to  the 
right  of  the  shipper  to  remove  the  stock 
from  the  pens  for  feed  and  water,  before 
the  shipment  is  actually  made.  In  such  a 
case  the  liability  of  the  company  Is  no 
greater  than  that  of  an  ordinary  depository, 
or  bailee.  Chicago.  B.  d  Q.  R.  Co.  v.  Pow- 
en,  73  Neb.  816  (103  N.  W.  678). 

137.  (1907.)  When  cattle  have  been  de- 
livered to  and  accepted  by  a  railroad  com- 
pany In  its  loading  pens  for  Immediate 
shipment,  the  company  Is  liable  as  a  com- 
mon carrier  for  damages  to  the  cattle  from 
the  time  ot  such  delivery,  yelson  v.  Chi- 
cago, B.  Jt  Q.  R.  Co.,  78  Neb.  67  (110  N.  W. 
741). 

Liability  for  delay  In  aeoepting  for  ship- 
ment. 

138.  (1905.)  Where  a  railroad  company 
n^igently  refuses  to  receive  and  trans- 
port freight  intended  for  Immediate  sale 
upon  the  market,  such  as  live  stock.  It  i^ 
liable  for  the  expense  of  keeping  the  stock, 
caused  by  such  delay,  and  for  the  difference 
between  the  price  of  the  stock  when  It 
>hoald  have  arrived  at  the  market  and  the 
price  when  It  did  actually  arrive.  Chicago, 
B.  d  Q.  R.  00.  V.  Todd,  74  Neb.  712  (106 
N.  W.  83). 

Act  of  God  releasing  carrier  from  liability. 

139.  (1890.)  A  snow  storm  of  such  vio- 
lence as  to  prevent  the  moving  ot  trains  Is 
an  act  of  Ood,  and  releases  a  carrier  from 
ordinary  liability  for  loss  to  live  stock. 


Black  V.  Chicago,  B.  d  Q.  R.  Co.,  30  Neb.  197 
(46  N.  W.  428). 

140.  (1890.)  The  words  "ordinary"  and 
"reasonable,"  as  used  to  define  the  degree 
of  care  required  of  a  common  carrier  of  live 
stock,  when  overtaken  by  the  "act  of  God," 
are  used  Interchangeably,  and  either  word 
expresses  _the  degree  sufficiently.  Black  v. 
Chicago,  B.  d  Q.  B.  Co.,  30  Neb.  197  (46  N. 
W.  428). 

141.  (1890.)  A  common  carrier  of  live 
stock  is  not  an  insurer  against  Injuries  un- 
avoidably resulting  from  the  inherent  na- 
ture or  proprasitles  of  the  animals,  or 
against  loss  caused  by  the  act  of  God. 
While  a  carrier,  when  overtaken  by  an  oc- 
currence known  as  the  act  of  God,  Is  not 
bound  to  the  highest  df'i^ree  of  diligence  to 
preserve  the  property  Tom  injury,  yet,  in 
such  an  emergency,  he  is  required  to  bestow 
such  care  as  an  ordinarily  prudent  person 
or  carrier  would  use  under  like  circum- 
stances, and  If  he  fall  to  do  so  and  loss 
results  therefrom,  he  is  liable.  Black  v. 
Chicago,  B.  d  Q.  B.  Co.,  30  Neb.  197  (46 
N.  W.  428). 

Carrier  as  insurer  of  live  stock. 

142.  (1906.)  A  common  carrier  of  live 
stock  Is  generally  an  insurer  of  their  safe 
delivery  to  the  consignee  against  loss  or 
damage.  Chicago,  B.  d  Q.  B.  Co.  v.  Slattery, 
76  Neb.  721  (107  N.  W.  1045). 

143.  (1906.)  A  carrier  of  live  stock  Is 
not  an  insurer  against  injury  resulting  from 
the  Inherent  nature  or  propensities  of  the 
animals,  and  without  fault  of  the  carrier. 
Cleve  V.  Chicago,  B.  d  Q.  B.  Co.,  77  Neb. 
166  (108  N.  W.  982). 

Delay  in  transportation  or  delivery. 

In  shipment  of  goods,  see  ante,  SS  80-85. 

144.  (1903.)  In  order  to  recover  dam- 
ages for  an  allied  delay  in  the  shipment 
of  live  stock,  it  is  necessary  to  introduce 
some  competent  evidence  tending  to  show 
the  length  of  time  ordinarily  required  to 
transport  the  shipment  from  the  place 
where  received  to  the  point  of  delivery, 
and  that  a  longer  time  was  actually  con- 
sumed than  was  necessary  for  that  pur- 
pose. Johnston  V.  Chicago,  B.  d  Q.  B.  Co., 
70  Neb.  364  (97  N.  W.  479). 

145.  (1906.)  In  an  action  by  a  shipper 
of  stock,  against  a  railroad  company  for 
damages  sustained  reason  of  falling  to 
deliver  the  stock  on  the  destination  marked 
on  time,  evidence  showing  several  delays 
from  side-tracking  the  train  to  permit  oth- 
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era  to  pasa  justified  sending  the  case  to 
the  Jury-    Union  P.  R.  Co.  v.  Thontpton, 
75  Neb.  464  (106  N.  W.  598). 

146.  (1906.)  A  cause  for  unavoidable 
delay  in  shipment  affords  no  excuse  for  a 
failure  to  exercise  tbat  degree  of  care  re- 
quired of  a  common  carrier  In  the  trans- 
portation of  stock.  Chicago,  B,  d  Q.  R.  Co. 
V.  Slattery,  76  Neb.  721  (107  N.  W.  1046). 

147.  (1907.)  Where  a  consignor  of  a 
borse  pays  the  carriage  charges  and  de- 
mands the  animal  before  delivery  to  a  con- 
necting carrier,  it  la  the  duty  of  the  carrier 
to  redeliver  the  horae  without  unreasonable 
delay.  Wente  v.  Chicago,  B.  <£  Q.  R.  Co., 
79  Neb.  179  (116  N.  W.  859). 

148.  (1906.)  Where  a  carrier  under- 
takes the  carriage  of  live  stock,  part  of  the 
shipment  to  be  over  a  branch  line,  it  Is 
immaterial  whether  a  delay  in  shipment 
that  oecura  be  on  the  main  line  or  the 
branch.  I7nton  P.  R.  Co.  v.  Nelaon,  76  Neb. 
72  (106  N.  W.  1036). 

149.  (1907.)  The  consignor  of  a  horse 
shipped  from  one  point  to  another,  which 
will  necessitate  shipment  over  two  connect- 
ing lines  of  railroad,  on  the  arrival  of  the 
horae  at  Uie  connecting  point  of  aald  roads, 
may.  If  he  so  desires,  decline  to  ship  far- 
ther, and  upon  payment  of  the  charges  of 
the  first  carrier  demand  a  redelivery  of  such 
horse.  Wente  v.  Chicago,  B.  d  Q.  R.  Co., 
79  Neb.  179  (116  N.  W.  859). 

160.  (1907.)  A  railroad  company  la  not 
an  insurer  of  the  arrival  of  Its  trains  on 
schedule  time  in  the  transportation  of  live 
stock,  but,  where  there  is  a  material  delay 
in  the  delivery  of  the  stock,  the  company 
must,  to  exonerate  Itself  from  liability, 
show  that  the  delay  arose  from  some  cause 
other  than  ita  own  negligence,  ifelaon  v. 
Chicago,  B.  d  Q.  R.  Co.,  78  Neb.  57  (110  N. 
W.  741). 

151.  (1907.)  Under  the  constitution  and 
statutes  of  thia  atate,  the  liability  of  a  rail- 
road company  for  unnecessary  and  unrea- 
sonable delay  In  the  shipment  of  live  stock 
is  the  same  whether  the  contract  of  ship- 
ment la  a  written  or  an  oral  one  Nelson 
V.  Chicago,  B.  d  Q.  R.  Co,,  78  Neb.  57  (110 
N.  W.  741). 

Limitation  of  llaUUty. 

As  to  goods,  see  ante,  $S  99-105. 

152.  (1876.)  An  agreement  that  the 
railroad  company  and  all  connecting  lines 
over  which  stock  should  be  transported 
bhould  be  deemed  merely  forwarders  and 


not  common  carriers,  and  only  llabte  for 
audi  damage  or  Injury  of  such  frelt^t  aa 
may  be  cauaed  by  groas  negligence  only, 
and  not  otherwise,  la  in  violation  of  lav 
&nd  againat  public  policy,  and  it  does  not 
change  the  character  of  the  company  from 
that  of  a  common  carrier  to  that  of  a  bailee 
for  hire;  and  such  agreement  does  not  les- 
sen the  reaponslbltlty  of  said  company  as 
such  common  carrier,  nor  remove  ita  lia- 
bility for  negligence  of  Its  servants.  Aleki- 
avn  d  N.  R.  Co.  V.  Washburn,  5  Npb.  11". 

153.  (1891.)  A  common  carrier  of  live 
stock  cannot,  by  contract  with  a  sbipper. 
lelieve  Itself,  either  In  wbole  or  in  pan. 
from  liability  for  injury  or  loss  resulting 
from  Its  own  negligence.  Chicago,  R.  1.  i 
P.  R.  Co.  V.  Witty.  32  Neb.  275  (49  N.  W. 
183;  29  Am.  St.  Rep.  436). 

154.  (1906.)  It  is  not  an  open  question 
In  thia  atate  that  common  carriers  cannot, 
by  contract.  limit  their  common  law  lia- 
tiUty.  Union  P.  R.  Co.  v.  Thompton,  75 
Neb.  464  (106  N.  W.  598). 

155.  (1906.)  A  stock  shipping  contract 
contained  &  provision  to  the  effect  that  un- 
less claims  for  loss,  damage  or  detention 
are  presented  within  ten  days  from  the  date 
of  unloading  the  stock  at  destination  and 
before  said  stock  has  been  mingled  with 
other  stock,  such  claims  shall  be  deemed  to 
be  waived,  and  the  carriers  and  each  thereoC 
shall  be  discharged  from  liability  is  void. 
Union  P.  R.  Go.  V.  Thompson,  75  Neb.  464 
(106  N.  W.  698). 

156.  (1902.)  An  agreement  that  tlie 
shipper  shall  accompany  the  stock  and  be 
responsible  for  its  care,  when  proper  facili- 
ties are  supplied,  is  not  a  limitation  of  tbe 
carrier's  liability,  forbidden  by  article  11. 
section  IV  of  the  constitution.  Chicago,  St. 
P.,  M.  d  O.  R.  Co.  V.  achuiat,  66  Neh  43 
(92  N.  W.  162). 

157.  (1902.)  The  care  of  live  stock  while 
being  transported  ia  a  mere  Incident  to  its 
transportation,  and  transportation  (^ndea 
have  the  right  to  contract  against  their  as- 
sumption of  liability  that  accrues  to  them 
as  bailees,  and  in  common  with  other 
bailees,  and  not  strictly  as  common  carriers. 
Chicago,  St.  P.,  M.  d  O.  R.  Co.  v.  Schuldt, 
66  Neb.  43  (92  N.  W.  162). 

Notice  of  claim  for  loss. 

168.  (1897.)  A  provision  In  a  shipping 
contract  that  In  case  of  damage  sustained, 
a  verified  claim  should  be  presented  to  the 
genera)  freight  agent  or  to  the  loceJ  stetlon 
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agent,  la  waived  where,  on  oral  notice  to 
the  local  station   agent   that   the  horse 

bhtpped  had  been  injured,  the  latter  had 
the  horse  examined,  and  removed  from  the 
car.  and  steps  were  taken  hy  the  carrier  to 
relieve  the  Injuries.  Ohimgo,  B.  <£  Q.  R. 
Co.  V.  Gardiner,  SI  Neb.  70  (70  N.  W.  608). 

159.  (1907.)  A  condition  In  a  contract 
for  the  shipment  of  live  stock  by  a  railway 
company,  which  provides  that,  unless 
claims  for  loss,  damage  or  detention  are 
presented  within  ten  days  from  the  date  of 
the  unloading  of  said  stock  at  destination, 
and  before  said  stock  has  been  mingled 
with  other  stock,  such  claims  shall  be 
deemed  to  be  waived,  and  the  carriers  and 
each  thereof  shall  be  dlschai^d  from  lia- 
bility. Is  m  violation  of  the  prohibition  of 
section  4,  article  XI  of  the  constitution  of 
Nebraska.  Cook  v.  XJMcago,  B.  I.  P.  B. 
Co.,  78  Neb.  64  (110  N.  V.  718). 

Actions. 

Parties. 

160.  (1899.)  Where  two  persons  ship 
their  own  stock  In  the  sune  car  of  a  rail- 
way company  and  that  of  one  Is  Injured, 
and,  in  an  action  for  damages  against  the 
carrier.  Joins  the  other  shippen  as  co-de- 
fendant because  he  refused  to  Join  as  plaln- 
tur,  there  is  no  misjoinder  of  parties. 
Union  P.  B.  00.  v.  Vincent,  B8  Neb.  171  (78 
N.  W.  457). 

——Damages. 

161.  (1905.)  The  class  and  condition  of 
live  stock  are  material  matters  In  determin- 
ing their  market  price,  and.  In  the  absence 
of  evidence  as  to  these  matters  and  of  what 
the  market  price  of  live  stock  of  the  class 
in  question  was,  damages  cannot  be  awarded 
from  a  claimed  decline  In  the  market 
price  of  stock  of  the  general  descrlptlm 
of  that  which  the  carrier  negligently  re> 
fused  to  accept  and  transport  Chicago,  B. 
A  Q.  B.  Co.  V.  TOM,  74' Neb.  713  (105  N.  W. 
S3). 

— Bnrdoi  of  proof. 

162.  (1906.)  In  an  action  to  recover 
damages  from  a  carrier  for  injury  sustained 
by  live  stock  iu  transit,  which  are  accom- 
panied by  the  owner  or  his  agents,  the 
burden  is  on  the  owner  to  show  that  the 
loss  complained  of  was  occasioned  by  the 
carrier's  negligence.    Cleve  v.  Chicago,  B. 

Q.  R.  Co.,  77  Neb.  166  (108  N.  W.  982). 

163.  (1S06.)  Where  by  contract  the 
shipper  accompanies  his  live  stock  with 
tenduv  or  caretakers,  no  presumption  of 


negligence  on  the  put  of  the  carrier  arises 
merely  from  the  proof  of  the  fact  that  loss 

or  injury  has  attended  the  shipment,  but 
the  burden  is  on  the  shipper  to  show  that 
the  loss,  If  any,  sustained  was  occasioned 
by  the  negligence  of  the  carrier.  Cleve  v. 
Chicago,  B.  d  Q.  B,  Co.,  77  Neb.  166  (108 
N.  W.  982). 

164.  (1906.)  The  delivery  of  animals  to 
a  carrier  In  good  order  and  their  arrival  at 
the  place  of  destination  in  bad  order  makes 
a  prima  facie  case  against  the  carrier,  and 
it  devolves  upon  the  carrier  to  show  that 
the  loss  or  damage  resulted  from  some 
cause  which  would  exempt  It  from  liability. 
Chicago,  B:  d  Q.  B.  Co.  v.  Blattery,  76  Neb. 
721  (107  N.  W.  1045). 

—  ■  Sufficiency  of  evidence. 

165.  (1896.)  Evidence  held  to  sustain 
the  allegation  that  the  carrier  was  negli- 
gent In  furnishing  for  the  shipment  of  live 
stock  cars  which  were  dangerous  and  unfit 
for  use  on  account  pt  the  broken  condition 
thereof.  Ohicago,  St.  P.,  M.  <£  0.  R.  Co.  v. 
Deaver,  45  Neb.  807  (68  N.  W.  790). 

166.  (1897.)  Evidence,  in  an  action  by 
a  shipper  of  sheep  for  loss  and  damage  sus- 
tained by  reason  one  end  otthe  upper  deck 
of  one  of  the  cars  having  taXlei  in,  showing 
that  the  one  car  was  taken  from  the  train 
and  the  sheep  placed  In  a  suitable  car  and 
forwarded  to  another  market  by  a  follow- 
ing train,  the  owner's  representative  going 
CD  with  the  others,  sustains  a  verdict  for 
rlaintiflt  for  the  full  value  of  the  sheep  in 
such  defective  car.  Union  P.  R.  Co.  v. 
Langan,  52  Neb.  105  (71  N.  W.  979). 

167.  (1897.)  In  an  action  by  a  shipper 
against  a  railroad  for  damages  to  goods 
and  live  stock  while  being  transported,  the 
authority  of  defendant's  agent  to  make  the 
contract  is  denied  by  defendant,  evidence 
introduced  suflldent  to  sustain  a  finding  to 
the  contrary.  Burlington  i  M.  R.  R.  Co.  v. 
Kittridge,  52  Neb.  16  (71  N.  W.  986). 

168.  (1898. )  Evidence,  in  an  action 
against  a  railroad  company  for  the  loss  of 
a  horse,  by  reason  of  a  collision,  Aeld  to 
sustain  a  verdict  for  defendant  Mclntyre 
V.  VnUm  P.  B.  Co.,  56  Neb.  687  (77  N.  W. 
57). 

169.  (1899.)  In  an  action  on  a  contract 
of  shipment  of  horses,  not  naming  the  car- 
rier, evidence  examined,  and  held  to  sus- 
tain a  flDdiug  that  the  defendant  was  the 
carrier  making  the  contract.  Union  P.  R. 
Co.  V,  Vincent,  68  Neb.  171  (78  N.  W.  457). 
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170.  (1901.)  Evidence  shovins  defend* 
ant  received  a  hone  from  a  connecting 
carrier  and  after  receding  from  a  refusal 
to  accept  It  for  shipment  because  unat- 
tended with  a  caretaker,  placed  the  horse 
in  an  open  stock  car  in  such  a  position  It 
could  not  lie  down,  and  was  without  feed 
or  other  care  for  thirty  hours,  and  stood  in 
rain  and  Blush,  contracting  sickness  result- 
ing In  Its  death,  sustains  a  finding  of  negli- 
gence and  a  rerdict  for  plalntlfE.  Chicago, 
B.  d  Q.  R.  Co.  V.  Williams,  61  Keb.  608  (86 
N.  W.  832;  66  L.  R.  A.  289). 

171.  (1906.)  In  order  to  recover  dam- 
ages for  an  alleged  delay  In  the  shipment 
of  live  stock.  It  is  necessary  to  Introduce 
some  eon^wtoit  evidence  tending  to  show 
the  length  of  time  ordinarily  required  to 
1  ransport  the  sh  ipment  from  the  place 
where  received  to  the  point  of  delivery,  and 
that  a  longer  time  was  actually  consumed 
than  was  necessary  for  that  purpose.  Cleve 
V.  Chicago,  B.  <6  Q.  R,  Co.,  77  Neb.  166  (108 
N.  W.  982). 

172.  (1907.)  When  facts  are  disclosed 
from  which  It  appears  that  an  animal  has 
not  suffered  through  the  neglect  of  a  carrier 
Intrusted  with  its  transportation,  the  rule 
that  proof  of  the  receipt  of  animals  by  a 
carrier  In  good  order  and  delivery  at  desti- 
nation In  l»d  order  makes  a  prima  fade 
case  of  liability  against  the  carrier  has  no 
weight  as  against  such  facts.  Wente  v. 
Chicago,  B.  A  Q.  B.  Co.,  79  Neb.  175  (112 
N.  W.  SOO). 

173.  (1907.)  In  an  action  against  a  car- 
rier for  failure  to  furnish  proper  facilities 
for  feeding  and  watering  sheep  while  in 
transit,  the  evidence  examined,  and  held 
sufficient  to  sustain  the  judgment  of  the 
trial  court  for  plaintiff  under  the  instruc- 
tion given.  Cook  v.  Chicago,  R.  I.  d  P.  R. 
Co.,  78  Neb.  64  (110  N.  W.  718). 

  Question  for  Jury. 

174.  ( 1907.  >  Where  the  owner  of  a 
horse,  after  it  is  unloaded,  acting  under 
the  supervision  of  a  competent  veterinary 
surgeon  whom  he  has  employed,  leads  said 
horse,  in  the  storm  which  has  arisen, 
through  the  streets  of  the  city  for  a  dis- 
tance of  two  miles  to  the  veterinary  hos- 
pital; Acid,  a  question  of  fact  for  the  Jury 
whether  a  reasonably  prudent  man  under 
like  circumstances  would  have  so  done. 
Wenfe  v.  Chicago,  B.  d  Q.  B.  Co.,  79  Neb. 
179  (IIB  N.  W.  869). 

175.  (1907.)  Where  a  shipper,  in  con- 
formity to  an  agreement  whereby  a  valu- 


able horse  was  to  be  shipped  on  a  oertibi 
fast  train  to  a  point  In  lUssourl,  drtlvers 
the  animal  to  the  carrier  In  proper  tlmt*, 
but  the  car  in  which  the  horse  is  placed  it 
not  attached  to  the  fast  train  but  to  a 
slower  one  and  Is  twenty-four  hours  later 
in  reaching  the  junction  of  a  connecting 
carrier,  and  has,  In  the  meantime,  con- 
tracted a  cold  on  Its  lungs,  and  on  a  de- 
mand of  the  caretaker  to  unload  at  saeh 
Junction  that  the  horse  may  be  cared  for, 
the  carrier  Is  several  hours  late  in  so  un- 
loading, when  a  severe  snow  storm  is  rag- 
ing, such  evidence  Is  sufficient  to  sustaio 
a  finding  of  negligence  on  the  part  of  tbe 
carrier.  Wente  v.  Chicago,  B.  <t  Q.  R.  Co., 
79  Neb.  179  (115  N.  W.  859). 

176  (1907.)  In  an  action  for  damage  to 
a  shipment  of  sheep  from  failure  of  defend- 
ant  to  furnish  reasonable  facilities  for  feed- 
ing and  watering  them,  the  evidence  bud 
sufficient  to  sustain  the  Judgment  for  pUla- 
tlft  under  the  Instruction  given.  Cook  v. 
Chicago,  R.  I.  <£  P.  R.  Co.,  78  Neb.  64  (110 
N.  W.  718). 

Instructions. 

177.  (1906.)  Instructions  In  an  action 
for  damages  for  delay  in  a  contract  of 
carriage  of  live  stock  approved.  Union  P. 
B.  Co.  V.  NeUon,  76  Neb.  72  (106  N.  W. 
1036). 

IV.  CAIOtlAOB  OF  PA8SEN0EB& 

Location  of  railroad  stations,  see  RaU- 
road9.  SSS9-45. 

A.  Belation  Between.  Carrier  and  Passaa- 
gers. 

Who  are  passengers. 
———Approaching  or  leaving  station. 

178.  (1904.)  In  order  to  bring  a  person 
within  the  station  house  or  upon  the  plat- 
form of  a  railroad  station  within  the  pro- 
tection of  the  legal  duties  owing  by  a  com- 
mon carrier  to  its  passengers,  a  person  In- 
tending to  become  a  passenger  must  go  to 
the  station  at  a  reasonable  time  before  the 
time  fixed  for  the  departure  of  the  train 
up(m  vhlch  he  intends  to  take  passage,  in 
a  proper  manner,  and  there,  either  by  tbe 
purchase  of  ft  ticket  or  in  some  other  man- 
ner, indicate  to  the  carrier  his  Intrntlon  to 
take  passage  and  thus  place  himself  In  the 
carrier's  charge.  Fremont,  B.  d  if.  Y.  B.  Co. 
V.  BaghJad,  72  Neb.  773  (101  N.  W.  1033; 
4  L.  R.  A.  [n.  &]  254). 

179.  (1904.)  From  the  time  a  passenger 
places  himself  under  the  charge  of  the  car 
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rier  as  be  begins  hfs  Journey  until  he  la 
afforded  the  opportunity  to  leave  the  prem- 
ises of  the  carrier  at  Its  termination,  he  is 
"a  passenger  being  transported,"  unless  by 
some  act  not  attributable  to  the  carrier  the 
relation  ceasea  Fremont,  K.  <t  M.  V.  R. 
Co.  V.  Bagblad,  72  Neb.  773  (101  N.  W. 
1033;  4  L..  R.  A.  [n.  a.]  254). 

180.  (1906.)  One  who  enters  a  railway 
Btation,  or  other  place  provided  for  the  re* 
ceptlon  of  passengers,  and  does  nothing  to 
indicate  that  he  intends  becoming  a  pas- 
senger and  In  no  way  committed  himself 
to  the  custody  of  the  railroad  company, 
cannot  be  regarded  as  a  passenger  and 
within  the  protection  of  the  statute.  Hicka 
V.  Union  P.  R.  Co.,  76  Neb.  406  (107  N.  W. 
798). 

181.  (1907.)  One  holding  a  permit  to 
ride  on  a  freight  train,  hy  which  he  as- 
sumes the  risk  Incident  to  boarding  the 
caboose  at  any  place  where  it  may  be  stop- 
ping, while  on  his  way  through  the  station 
grounds  and  yards  of  the  company  to  board 
the  caboose  of  a  freight  train  which  does 
not  carry  passengers  except  by  special  per- 
mlaslon.  Is  not  a  passenger  being  trans- 
ported over  the  company's  road,  within  the 
meaning  of  section  3,  article  1,  chapter  72, 
Complied  Statutes,  and  the  duty  which  the 
company  owes  to  him  is  only  that  of  ordi- 
nary care  and  such  a  passenger  cannot  re- 
cover for  Injuries  sustained  by  bim  while 
on  his  way  to  board  the  caboose  of  a  freight 
train  without  proof  of  ne^igence  on  the 
part  of  the  company  in  the  construction  or 
maintenance  of  its  station,  station  grounds 
or  yards,  which  Is  the  proximate  cause  of 
such  Injuries.  Chicago,  B.  d  Q.  R.  Co.  v. 
Mann.  78  Neb.  541  (111  N.  W.  379). 

 Stealing  a  ride  or  tresp&sslng. 

182.  (1!H)3.)  A  party  who  boards  a  rail- 
way train  with  the  intention  of  "beating" 
bis  way  or  "stealing  a  ride,"  and.  to  that 
end.  secretes  himself  on  such  train,  does 
not  stand  in  the  relation  of  passenger  to 
the  common  carrier,  and  the  latter  owes 
him  no  active  duty  as  such  passenger. 
Pledger  v.  Chicago,  B.  d  Q.  R.  Co..  69  Neb. 
456  (  95  K.  W.  1057). 

Biding  on  engine  and  working  pas- 
sage. 

183.  (1894.)  To  constitute  one  a  passen- 
ger on  a  railway  train  he  must  be  lawfully 
there,  with  the  carrier's  consent  It  Is  not 
snfficlent  that  he  agrees  to  shovel  coal  for 
the  fireman  In  return  for  the  privilege  of 


riding.  WooUey  v.  Chicago,  B.  <^  Q.  R  Co., 
39  Neb.  798  (68  N.  W.  444;  25  L.  R.  A  79). 

184.  (1894.)  A  person  riding  on  the  lo- 
comotive engine  of  a  freight  train  by  agree- 
ment with  the  fireman  of  such  engine  to 
shovel  coal  for  the  privilege  of  riding,  such 
person  being  on  such  train  without  the 
knowledge  or  consent  of  the  conductor  Jn 
charge  thereof,  Is  not  a  passenger  of  (be 
carrier  operating  such  train.  Woolsey  v. 
Chicago,  B.  d-  Q.  R.  Co..  39  Neb.  798  (58 
N;  W.  444;  26  L.  R.  A.  79). 

Termination  of  relation  by  leaving 
car. 

185.  (1902.)  A  passenger  on  a  railroad 
train  does  not  lose  his  character  as  such  by 
leaving  his  car  at  a  regular  station  from 

motives  of  either  business  or  curiosity,  al- 
though he  has  not  yet  arrived  at  the  ter- 
minus of  his  journey.  Chicago,  R.  I.  d  P. 
R.  Co.  V.  Sattler.  64  Neb.  636  (90  N.  W. 
649;  97  Am.  St.  Rep.  666;  87  L.  R  A.  890). 

Bales  of  company  as  defense  for  breach 
of  contract, 

186.  (1880.)  The  rules  and  regulations 
of  a  railroad  company  can  not  be  pleaded 
as  an  excuse  for  not  performing  an  express 
contract  of  carriage,  when  a  ticket  was  ob- 
tained by  false  representations  the  contract 
is  voidable,  not  void.  Gregory  v.  Burlington 

M.  R.  R.  Co.,  10  Neb.  250  (4  N.  W.  1026). 

Nature  of  relation. 

187.  (189C.)  The  relation  existing  be- 
tween a  common  carrier  and  a  passenger 
is  a  contractual  one,  the  undertaking  of  the 
carrier  being  to  safely  transport  and  deliver 
the  passenger  at  his  destination,  and  the 
violation  of  this  contract  by  the  carrier  en- 
titles the  passenger  to  recover  such  dam- 
ages as  will  fully  compensate  him  for  ths 
Injury  and  loss  sustained;  hut  the  passen- 
ger is  not  entitled  to  damages  that  will  put 
him  In  a  better  position  than  he  would 
have  been  In  had  the  carrier  complied  with 
its  contract.  Fremont,  E.  A  M.  V.  R.  Co.  v. 
French,  48  Neb.  638  (67  N.  W.  472). 

Shipper  riding  on  drover's  pass. 

188.  {189C.)  A  shipper  of  catiie,  wno, 
for  the  purpose  of  enabling  him  to  care 
for  bis  stock  in  transit,  receives  a  drover's 
pass,  is  not,  while  accompanying  bis  stock, 
entitled  to  all  the  rights  and  privileges  of 
an  ordinary  passenger  for  hire,  and  an  In 
btructlon  to  the  contrary  effect  was  errone- 
ous. Omofta  *f  B.  y.  R.  Co.  v.  Crow,  47  Neb. 
84  (66  N.  W.  21). 


Digitized  by 


8  189 


CARRIERS. 


t201 


189.  (1896.)  One  who  ships  cattle  and 
undertakes,  upon  a  pass  given  blm  for  that 
purpose,  to  accompany  and  care  for  hie 
stock  In  transit  does  so  under  tbe  Implied 
conditions  that  he  will  submit  to  whatever 
Inconveniences  are  necessarily  incident  to 
his  undertaking.  Omaha  <£  R.  V.  R.  Oo.  V. 
Crow.  47  Neb.  84  (66  N.  W.  21). 

190.  (1898.)  By  accepting  a  drover's 
pass  the  shipper  does  not  become  the  serv- 
ant of  the  railroad  compuiy,  and  is  not 
within  the  fellow-semnt  rule.  Omaha  d  R. 
V.  R.  Co.  V.  Crow,  64  Neb.  747  (74  N.  W. 
1066;  69  Am.  St.  Rep.  741) 

191.  (1898.)  A  shipper  riding  on  a  drov- 
er's pass  does  not  assume  the  risk  of  neg- 
ligence by  the  carrier,  but  only  such  dan- 
gers as  result  from  his  peculiar  duties 
while  the  railroad  is  being  carefully  oper- 
ated. Omaha  d  R.  Y.  R.  Oo.  v.  Oroto,  64 
Neb.  747  (74  N.  W.  1066;  69  Am.  St  Rep. 
741). 

192.  193.  (1896.)  A  shipper  of  IWe  stock 
who  receives  from  the  railroad  company 
undertaking  the  transportation  of  such 
stock  a  free  pass,  to  enable  him  to  care  for 
his  stock  in  transit,  assumes  such  risks  and 
Inconveniences  as  necessarily  attend  upon 
caring  for  such  stock,  and,  modified  accord- 
ingly, the  liability  of  the  railroad  company 
to  such  shipper  for  personal  injuries  by  him 
sustained,  by  reason  of  the  negligence  of  its 
employees,  is  that  of  a  common  carrier  for 
hire.  Mia»ouri  P.  R.  Co.  v.  Tietken,  49  Neb. 
130  (68  N.  W.  336;  59  Am.  St.  Rep.  437); 
(1903)  Chicago,  B.  d  Q.  R.  Co.  v.  Troyer,  70 
Neb.  287  (97  N.  W.  308). 

194.  (1903.)  A  person  traveling  on  a 
freight  train  on  a  stock  shipper's  pass  or 
contract,  for  the  purpose  of  attending  to 
and  caring  for  the  live  stock  being  shipped 
on  such  train,  sustains  the  relation  to  the 
carrier  of  passenger  but  in  a  restricted  and 
modified  sense.  Chicago,  B.  &  Q.  B.  Co.  v. 
Troyer,  70  Neb.  293  (103  N.  W.  680). 

195.  (1903.)  A  person  traveling  on  a 
freight  train  on  a  stock  shipper's  pass,  as- 
sumes such  risks  and  inconvenionces  as 
necessarily  attend  upon  caring  for  such 
stock  and  such  as  are  incldei^t  to  the  means 
and  methods  employed  by  the  company  la 
the  operation  of  its  freight  trains,  and,  as 
thus  modified,  the  liability  of  the  railway 
company  to  such  shipper  for  personal  In* 
juries  by  him  sustained,  by  reascn  of  the 
negligence  of  its  employees.  Is  that  of  a 
carrier  for  hire.  Chicago,  B.  d  Q.  R.  Co.  v. 
Troyer,  70  Neb.  293  (103  N.  W.  680). 


196.  (1903.)  A  shipper  traveling  on  a 
pass  on  a  freight  train  carrying  live  stock 
does  not  assume  the  risk  of  negligence  tir 
the  carrier,  but  only  such  dangers  as  result 
from  his  peculiar  duties  while  the  railroad 
is  being  carefully  operated.  In  such  a  caa^ 
the  duty  devolves  upon  the  carrier  to  enr 
else  the  highest  degree  of  care,  sklU  and 
diligence  for  the  safety  of  the  passen^r 
practically  consistent  with  the  efficient  use 
and  operation  of  the  mode  of  transportation 
adopted.  Chicago,  B  d  Q.  R.  Co.  v.  Trover, 
70  Neb.  293  (103  N.  W.  680). 

197.  (1907.)  One  who  under  contract 
with  a  railroad  company  accompanies  a 
shipment  of  live  stock  is  not  a  passenger 
within  the  meaning  of  section  3,  article 
I.  chapter  72,  Complied  Statutes  1907,  and, 
in  an  action  for  personal  Injuries  received 
by  such  person,  the  oommim  law  and  not 
the  statutory  rule  of  liability  applies.  RUet 
V.  Chicago,  B.  d  Q.  R.  Co.,  78  Neb.  748  (Ul 
N.  W.  847). 

Duty  to  provide  statlomi. 

198.  (1885.)    It  is  the  duty  of  railroads 

as  common  carriers  to  furnish  stations  at 
all  appropriate  points  along  Its  line  for  re- 
ceipt and  discharge  of  passengers.  State, 
ex  rel.  Mattoon,  v.  Republican  V.  R.  Co., 
17  Neb.  647  (24  N.  W.  329;  62  Am.  Rep. 
424). 

B.  Fares,  Tickets,  and  Special  Contracts. 
Charges  for  freight,  see  ante,  §ill8- 

.  125. 

Special  contract,  who  may  nse. 

199.  (1880.)  A  land  exploring  coupon 
railroad  ti(^et  Is  a  special  contract  between 
the  railroad  company,  and  no  one  but  the 
purchaser  may  use  such  a  ticket  Oregory 
V.  Burlington  d  M.  R.  R.  Co.,  10  Neb.  250 
(4  N.  W.  1025). 

200.  (1883.)  A  regulation  of  a  railroad 
company  providing  for  the  sale  of  tickets 
at  a  reduced  rate  upon  condition  that  ther 
be  used  only  by  the  persons  purchasing  the 
same  Is  reasonable  and  proper,  and  a  third 
party  cannot  by  purchasing  such  ticket  ac- 
Quire  the  right  to  travel  on  the  same.  A 
party  holding  such  ticket  who  refused  to 
pay  his  fare  and  was  expelled  from  the 
cars  cannot  recover  damages  therefor.  Pott 
V.  Chicago  d  W.  B.  Co.,  14  Neb.  110  (16 
N.  W.  226  ;  46  Am.  Rep.  100) 

Effect  of  failure  to  sign  special  contract 

201.  (1880.)  The  possession  of  a  cou- 
pon railroad  ticket  Is  prima  facie  evidence 
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of  ownenhlp,  ftnd  failure  to  sign  bla  name 
to  the  special  contract  on  the  ticket,  then 

hring  no  evidence  of  his  request  to  so  do, 
does  not  invalidate  the  ticket.  Gregory  v. 
Burlington  d  M.  B.  R,  Co.,  10  Neb.  250  (4 
N.  W.  1025). 

ZtiSht  to  take  up  ticket  In  hands  of  third 
party. 

202.  (1883.)  Where  a  non-transferable 
ticket  contained  a  condition  that  "I,  failing 
to  comply  with  this  agreement,  either  of 
the  companies  may  refuse  to  accept  this 
ticket,"  this  did  not  give  the  conductor  the 
right  to  take  It  up,  but  merely  to  refuse  to 
receive  It.  Post  v.  Chicago  d  N.  TV.  R.  Co., 
14  Neb.  110  (15  N.  W.  225;  45  Am.  Rep. 
100). 

Damages  recoverable  for  wrox^;ful  taking 
up  ticket. 

203.  (1883.)  Whore  a  conductor  of  a 
railroad  train  wrongfully  takes  up  a  non- 
transferable ticket  from  a  passenger  not 
entitled  to  ride  upon  the  same,  the  meas- 
nre  of  damages  Is  the  value  of  a  titHait  of 
the  same  class  between  the  points  named 
In  the  ticket  Uken  up.  Pott  v.  Chicago  A 
2/.  W.  R.  Co.,  14  Neb.  110  (15  N.  W.  226; 
45  Am  Rep.  100). 

Sale  of  tlekets  of  street  railways. 

204.  (1893.)  A  street  railway  has  no 
depots.  Its  stopping  places  are  on  each 
street  corner  and  it  transacts  its  business 
with  the  public  In  Its  cars,  and  Its  tickets 
should  be  kept  for  sale  where  it  transacts 
its  business  with  the  public  Sternberg  v. 
8taU,  86  Neb.  307  (64  N.  W.  6B8;  19  L.  R. 
A.  670). 

C.  Personal  Injuries. 

Contributory  negligence  of  person  In- 
jured, see  post,  a  301-347. 

Statutory  liability. 

 In  general. 

206.  (1894.)  Section  3,  article  I,  chap- 
ter 72,  Compiled  Statutes,  providing  that 
every  railroad  company  shall  be  liable  for 
all  danu«ea  Inflicted  upon  the  person  of  pas- 
sengers while  being  transported  over  Its 
road,  except  In  cases  where  the  Injury  done 
arises  from  the  criminal  negligence  of  the 
person  injured,  etc..  Is  not  restricted  in  its 
application  to  actions  by  the  passengers  so 
injured,  but  extends  to  actions  by  third 
persons  for  damages  sustained  In  conse- 
quence of  such  Injuries  to  passengers. 
Therefore,  the  rule  of  liability  in  this  case 
by  the  husband  for  injuries  sustained  by 
the  wife  is  to  be  determined      the  statute 


referred  to.    Omaha  rf  R.  V.  R.  Co.  v. 
OhoUette.  41  Neb.  678  (69  N.  W.  921). 

206.  (1898.)  Section  3,  article  I,  chap- 
ter 72,  Compiled  Statutes,  relating  to  the  lia- 
bility of  railroad  companies  for  injuring 
passengers,  does  not  apply  to  street  rail- 
ways. Lincoln  Street  R.  Co.  v.  McClelian, 
64  Neb.  672  (74  N.  W.  1074  ;  69  Am.  St 
Rep.  736). 

 Validity  and  c<mstitutionality  of  act. 

207.  (1899.)  The  act  of  June  22,  1867 
(Session  Laws.  p.  88),  making  railroad 
companies  liable.  In  absence  of  negligence, 
for  Injuries  to  passengers  neither  deprives 
carriers  of  property  without  due  process  of 
law,  nor  denies  them  the  equal  protection 
of  the  laws.  Chicago,  R.  I.  d  P.  R.  00,  V. 
Young,  68  Neb.  678  (79  N.  W.  556). 

208.  (1900.)  Section  3,  article  I.  chap- 
ter 72,  Compiled  Statutes^  making  carriers 
presumptively  liable  for  Injuries  to  pas- 
sengers, is  not  inimical  to  the  fourteenth 
amendment  of  the  constitution  of  the 
United  Stat^,  nor  to  section  3,  article  t 
of  the  constitution  of  this  state,  as  tending 
to  derive  railroad  companies  of  their  prop- 
erty without  due  process  of  law.  Chicago,  R. 
I.  d  P.  R.  Co.  V.  Zemecke,  69  Neb.  689  (82 
N.  W.  26;  55  L.  R.  A.  610). 

209.  (1900.)  A  statute  making  carriers 
liable  for  injuries  to  i>assengerB,  In  the  ab- 
sence of  negligence.  Is  within  the  police 
power  of  the  state;  Chimgo,  B.  I.  d  P.  R. 
Co.  V.  Zernecke,  59  Neb.  689  (82  N.  W.  26; 
66  L.  R.  A.  610). 

210.  (1901.)  Section  3,  arUde  I,  chap- 
ter 72,  Compiled  Statutoi,  making  r^lroads 
liable  for  Injuries  to  passengers,  does  not 
contravene  the  fourteenth  amendment  to 
the  constitution  of  the  United  States.  Chi- 
cago, B.  d  Q.  B.  Co.  V.  Wolfe,  61  Neb..  502 
(86  N.  W.  441); 

211.  (1901.)  Section  8.  article  I.  chapter 
72,  Compiled  Statutes,  Imposing  liability 
on  railroads  for  Injuries  to  passengers, 
was  passed  at  a  special  session  of  the  legis- 
lature held  In  1867,  and  Is  within  the  scope 
of  the  third  object  designated  by  the  gov- 
ernor In  his  proclamation.  Chicago,  B.  d  Q. 
R.  Co.  V.  Wolfe.  61  Neb.  602  (86  N.  W.  441). 

212.  (1902.)  Section  3,  article  I,  chap- 
ter 72,  Compiled  Statutes,  is  not  inimical 
to  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States,  nor  to  section 
3,  article  I  of  the  constitution  of  this  state, 
as  tending  to  deprive  railroad  companies 
of  their  property  wihout  due  process  of  law. 
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Chicago,  R.  I.  A  P.  R.  Co.  V.  RamTtel,  2 
Unot.  607.  (89  N.  W.  643). 

Street  railways  as  eomman  eaniera. 

See,  also,  ante,  §S1,  2. 

213.  Street  railways  are  common  carri- 
ers of  passengers  and  are  liable  upon  com- 
mon law  principles  for  all  Injuries.  (1893) 
Hpellman  v.  Lincoln  Traction  Co.,  36  Neb. 
890  (55  N.  W.  270;  38  Am.  St.  Rep.  753); 
(1895)  Pray  v.  Omaha  Street  R.  Co.,  44 
Neb.  167  (62  N.  W.  447;  48  Am.  St  Rep. 
717). 

214.  (1904.)  Street  railways  are  com- 
mon carriers  of  passengers.  Lincoln  Trac- 
tion Co.  V.  Beller,  72  Neb.  127  (100  N,  W. 
197) ;  Lincoln  Traction  Co.  v.  Webb,  73 
Neb.  136  (102  N.  W.  258). 

216.  (1897.)  A  street  railway  company, 
by  undertaking  the  transportation  of  pas- 
sengers for  hire,  assumes  toward  its  patrons 
the  relation  of  a  common  carrier,  without 
regard  to  the  character  of  the  easement 
possessed  by  It  in  Its  right  of  way.  East 
Omaha  Street  R.  Co.  v.  OodoUl,  60  Neb.  906 
(70  N.  W.  491). 

216.  ( 1897.)  Street  railway  companies 
are  common  carriers,  and  as  such  are  re- 
quired to  exercise  more  than  ordinary  skill 
and  precaution  In  order  to  Insure  the  safe- 
ty of  passengers.  East  Omaha  Street  R.  Co. 
17.  Qodola,  50  Neb.  906  (70  N.  W.  491). 

Care  required  of  carrier. 

217.  ( 1873. )  Common  carriers  of  pas- 
sengers are  liable  only  where  the  Injury 

has  arisen  from  their  o-^-i  neglect.  And 
while  it  is  a  general  rule  that,  If  they  are 
in  the  least  degree  negligent,  they  are  liable, 
yet  only  for  such  damages  as  are  the  nat- 
ural and  direct  result  of  the  act  complained 
of.  UcCIary  v.  Sioux  City  <E  P.  R.  Co.,  3 
Neb.  44  (20  Am.  Rep.  631).' 

218.  (1889.)  An  Instnictlon  that  a  rail- 
road company  owes  a  much  higher  degree 
of  care  to  passengers  than  It  does  to  the 
public  generally,  going  upon  its  tracks  at 
public  crossings,  taken  in  connection  with 
the  other  instructions  given  to  the  ]ui7.  AeM 
to  be  correct.  l7n<on  P.  R.  Co.  v.  Sue,  26 
Neb.  772  (41  N.  W.  801). 

219.  (1893.)  Common  carriers  for  the 
protection  of  their  passengers,  are  bound  to 
the  exercise  of  more  than  ordinary  care; 
they  are  bound  to  exercise  extraordinary 
care  and  the  utmost  skill,  diligence  and 
human  foresight,  and  are  liable  for  the 
Bltghtest  negligence.    BpcUman  v.  lAnooln 


Rapid  Transit  Co.,  8«  Neb.  890  (55  N.  W. 

270;  38  Am.  St.  Rep.  753;  20  L.  R.  A.  31S). 

220.  (1894.)  Common  carriers  of  pas- 
sengers should  be  held  to  the  strictest  ac- 
countability and  be  required  to  exercise  the 
highest  degree  of  care  and  forethoagbt  of 
which  the  human  mind  is  capable.  This 
rule  is  founded  on  principles  of  public  pol- 
icy and  enforced  by  the  courts  for  the  pro- 
tection of  the  traveling  public.  Chicago.  B. 
<£  0.  R.  Co.  V.  Landauer,  39  Neb.  803  (5S 
N.  W.  434). 

221.  (1896.)  It  is  the  duty  of  a  street 
railway  company,  as  a  carrier  of  passen- 
gers, to  exercise  the  highest  degree  of  care 
for  their  safety.  Omaha  c£  C.  B.  R.  CO-  v. 
/.evinston,  49  Neb.  17  (67  N.  W.  887). 

222.  (1898.)  Street  railways  are  com- 
mon carriers  of  passengers,  and  are  re- 
quired to  exercise  the  utmost  skill,  dili- 
gence and  foresight,  consistent  with  the 
business  In  which  they  are  engaged,  for 
the  safety  of  their  patrons,  and  are  liable 
for  the  sllgUtest  negligence.  LUiooJn  Street 
R.  Co.  V.  McCleUan,  54  Neb.  672  (74  K.  W. 
1074  ;  69  Am.  St.  Rep.  736). 

223.  <  1S98.)  Definition  of  ordinary 
care.  Omaha  tf  R.  T.  R.  Co.  v.  Crow,  54 
Neb.  747  (74  N..  W.  1066;  69  Am.  St  Rep. 
741). 

224.  (1904.)  Street  railway  companies 
are  common  carriers  of  passengers.  As  sucb 
they  are  bound  to  exercise  for  the  safety 
of  their  patrons  more  than  ordinary  care 
They  are  required  to  exercise  the  utmost 
skill,  diligence  and  foresight  consistent 
with  the  business  In  which  they  are  en- 
gaged, and  are  liable  for  the  slightest  neg- 
ligence. Lincoln  Traction  Co.  v.  HaUer, 
72  Niib.  127  (100  N.  W.  197). 

2240.  (1908.)  When  a  passenger,  a  girl 
under  14  years  of  age,  unaccustomed  to 
riding  upon  street  cars,  becomes  fright- 
ened and  frenzied  by  the  negligence  of  the 
defendant's  servants  in  carrying  such  pas- 
senger past  her  known  destination,  and  the 
conductor  knows,  or  by  the  exercise  of  due 
care  and  diligence  under  the  circumstances 
i<hould  know,  of  such  passenger's  frightened 
and  frenzied  condition,  and  that  she  is 
about  to  leave  the  moving  car,  it  Is  bis 
duty  to  exercise  the  highest  degree  of  care 
possible  under  the  circumstances  to  prevent 
such  passenger  from  alighting  from  the 
moving  car  and  If  the  conductor  falls  to 
exercise  the  degree  of  care  required  of  him. 
and  the  passenger  In  consequence  of  sdch 
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tttlnn  reealTas  injuries  while  alighting 
from  the  moving  car,  the  street  railway 
company  Is  liable  In  damages  for  the  re- 
sulting Injuries.  Kruger  v.  Omaha  d  O.  B. 
Ht.  R.  Co.,  80  Neb.  490  (114  N.  W.  671). 

225.  (1005.)  Street  railway  companies 
are  common  carriers  of  passengers,  and  are 
Xable  as  other  common  carriers  upon  com- 
mon law  principles.  They  are  required  to 
exercise  the  utmost  skill,  diligence  and  fore- 
sigbt  Qonsistent  with  the  business  in  which 
they  are  engaged  for  the  safety  of  their 
passengers,  and  they  are  liable  for  the 
slightest  negligence.  Lincoln  Traction  Co, 
V.  Webb,  73  Neb.  136  (102  N.  W.  258). 

Idability  for  injuries  in  generaL 

226.  (1901.)  A  carrier  Is  liable  for 
damages  resulting  from  injuries  sustained 
by  a  passenger,  unless  the  latter  was  guilty 
of  criminal  negligence.  Chicago,  B.  d  Q. 
R.  Co.  V.  Wolfe,  61  Neb.  602  (  86  N.  W.  441). 

(Sarrfer  as  insurer. 
As  to  goods,  see  ante,  SS  36-89. 
As  to  animals,  see  ante,  8S  142,  143. 

227.  (1S94.)  By  the  statutes  of  this 
state  a  common  carrier  is  made  an  insurer 
of  the  safety  of  its  passengers,  except  as 
a^inst  the  gross  negligence  of  4uch  pas- 
senger, or  his  violation  of  some  rule  of  the 
carrier  brought  to  such  passenger's  notice. 
Chicago,  B.  d  Q.  R.  Co.  v.  Landauer,  39  Neb. 
803  (58  N.  W.  434). 

228.  (1896.)  By  the  statutes  of  this 
state  a  common  carrier  is  made  an  insurer 
of  the  safety  of  its  passengers,  axcept  as 
against  the  criminal  negligence  of  sueb 
passenger  or  his  violation  of  some  rule  of 
the  carrier  actually  brought  to  such  pas- 
senger's notice.  (Comp.  Stats,  ch.  72,  art. 
I,  sec.  3.)  Fremont,  E.  d  M.  V.  R.  Co.  v. 
French,  48  Neb.  638  (67  N.  W.  472). 

229.  (1905.)  A  street  railway  company 
is  not  an  Insurer  of  its  passengers.  It  is 
not  bound  to  do  everything  that  can  be 
done  to  insure  their  safety.  It  fulfills  its 
obligations  in  that  regard  when  it  exer* 
.rises  the  utmost  skill,  dillgenro  and  fore* 
sight  consistent  with  the  practical  conduct 
of  the  business  In  which  It  Is  engaged. 
Omaha  Street  R.  Co.  v.  Boeaen,  74  Neb.  764 
(106  N.  W.  303). 

Acta  of  carrier's  empioyeea. 

230.  (1895.)  Street  railway  companies 
in  this  state  are  common  carriers,  and  are 
presumptively  liable  for  the  concurrent 
negligence  of  their  serrants  and  third  per- 


sons resulting  In  personal  injuries  to  paa- 

sengers.  Pray  v.  Omaha  Street  R.  Co.,  44 
Neb.  167  (62  N.  W.  447;  48  Am.  St  Rep. 
717). 

231.  (1895.)  A  common  carrier  of  pas- 
sengers Is  liable  for  personal  Injuries  to 

passengers  produced  by  the  concurrent  neg- 
ligence of  Its  servants  and  third  persons. 
St.  Joseph  d  G.  J.  R.  Oo.  V.  Sedge,  44  Neb 
448  (62  N.  W.  887). 

232.  (1905.)  In  order  to  render  a 
street  railway  company  liable  for  Injuries 
received  by  a  person  traveling  upon  one  of 
its  cars,  the  negligence  of  Its  servants,  either 
alone  of  in  concurrence  \i:ith  the  negli- 
gence or  wrongful  act  of  other  persons, 
must  be  the  proximate  cause  of  the  in- 
juries. Bevard  v.  Lincoln  Traction  Co.,  74 
Neb.  802  (105  N.  W.  635). 

Acts  of  third  persons.^ 

233.  (1905.)    The   wrongful   act   of  a 

stranger  Is  not  sufficient  to  make  a  street 
railway  company  liable  to  a  passenger  for 
an  Injury  caused  thereby,  unless  it  might 
reasonably  have  been  foreseen  and  guarded 
against  by  the  carrier.  Bevard  v.  Lincoln 
Traction  Co.,  74  Neb.  802  (105  N.  W.  635). 

234.  (1905.)  Defendant  street  railway 
company  held  not  liable  for  an  injury  to  a 
passenger  resulting  from  ocploslves  placed 
on  the  rail  by  thin)  persons  on  the  Fourth 
of  July.  Bevard  v.  Lincoln  Traction  Co., 
74  Neb.  802  (105  N.  W.  635). 

Kegllgence  of  connecting  carrier. 

236.  (1898.)  A  railroad  company  which 
issues  a  through  ticket,  and  so  contracts 
to  carry  a  passenger  beyond  its  own  ter- 
minus, constitutes  the  connecting  carrier 
Its  agent  for  the  purpose  of  performing  the 
contract,  and  Is  liable  for  the  negligence 
of  such  connecting  carrier.  Omaha  d  R. 
y.  R.  Co.  V.  Crow,  54  Neb.  747  (74  N.  W. 
1066;  69  Am.  St.  Rep.  741). 

Duty  as  to  trMpassers. 

236.  (1903.)  A  person  who  attempts  to 
board  a  railway  train  in  such  a  way  as  to 
avoid  the  payment  of  his  fare,  and  intend- 
ing to  "beat  his  way,"  is  a  trespasser,  and 
the  railway  company  owes  him  no  duty  to 
keep  Its  right  of  way  free  from  obstruc- 
tions. Plenger  v.  Chicago,  B.  d  Q.  R.  Co., 
69  Neb.  456  (95  N.  W.  1057). 

Boarding  train. 

237.  (1889.)  Where  a  railroad  company 
receives  Its  passengers  from  a  space  be- 
tween parallel  tracks,  it  is  bound  to  pro- 
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vide  Bneh  safeguards  as  will  protect  such 

passengers,  In  the  exercise  of  ordinary  care, 
from  injury  from  passing  trains.  And  if  It 
fail  to  do  this,  whether  its  negligence  con- 
sists in  Its  failure  to  provide  a  proper  plat- 
form, or  to  notify  passengers  who  have 
gone  between  its  tracks  to  enter  its  cars  of 
the  approach  of  a  train  on  a  track  parallel 
and  near  to  that  on  which  its  passenger 
train  Is  standing,  and  an  injury  results 
from  such  failure  to  one  of  the  passengers 
who  is  about  to  enter  its  car,  and  without 
negligence  on  the  part  of  such  passenger, 
the  railroad  company  will  be  liable  for  the 
damage  resulting  from  sflcfa  injury.  I7nton 
P.  R.  Co.  V.  Sue,  25  Neb.  772  (41  N.  W.  801). 

Entering  baggage  car  for  baggage. 

238.  (1896.)  In  an  action  to  recover  for 
injuries  sustained  by  a  passenger  of  a  rail- 
road, who,  at  a  request  of  the  conductor, 
entered  the  express  car  to  receive  a  con- 
signment, there  being  no  agent  at  that  sta- 
tion, and  when  the  train  starts  the  conduc- 
tor, it  is  alleged,  pushed  him  out  of  the 
car,  under  the  allegations  of  the  petition 
herein  a  recovery  might  be  had  for  any  in- 
juries proved  to  have  been  sustained  by 
the  party  plaintiff  in  the  character  of  a 
passenger,  as  a  licensee  on  the  company's 
premises,  or  as  a  trespasser  thereon.  Fre- 
mont, E.  d  M.  y.  R.  Co.  V.  Root,  48  Neb. 
900  (69  N.  W.  397). 

Xdmitation  of  liaUUty. 

As  to  goods,  see  ante,  SS  152-1S7. 

As  to  live  stock,  see  ante,  SI  152-157. 

239.  (1083.)  Section  3,  article  I,  cliap- 
*.er  72,  Compiled  Statutes,  prevents  any  lim- 
itation on  the  liability  of  a  railnmd  com- 
pany for  a  passenger's  safety  unless  within 
the  exceptions  provided  in  the  section,  and 
section  5  of  the  same  chapter  does  not  Im- 
pliedly give  the  right  to  a  railway  company 
to  limit  its  liability  under  section  3  by  stip- 
ulation. Chicago,  R.  I.  A  P.  R.  Co,  v.  Sam- 
hel,  2  Unof.  607  (89  N.  W.  «43). 

240.  (1907.)  A  railroad  company  may 
make  suitable  and  reasonable  conditions 
and  regulations  for  carrying  passengers  on 
its  freight  trains  from  which  they  are  ex- 
cluded except  by  special  permission;  and 
an  agreement  on  the  part  of  one  holding  a 
special  permit,  by  which  he  assumes  the 
risks  Incident  to  boarding  the.  caboose  of 
such  trains  at  any  place  where  it  may  be 
stopped  for  the  purpose  of  conducting  the 
freight  business  of  the  company,  does  not 
amount  to  a  limitation  of  the  earrler^s  lia- 


bility for  its  own  negligence.  Chicago,  B. 
&  Q.  R.  Co.  V.  Mann,  78  Neb.  511  (111  N. 

W.  379). 

Crowded  cars. 

241.  (1895.)  It  is  evidence  of  negligence 
on  the  part  of  a  street  railway  company  to 
carry  passengers  greatly  in  excess  ttf  the 
seating  capacity  of  Its  trains  .and  permlttliig 
them  to  stand  on  the  platforms  and  steps  of 
the  cars.  Pray  v.  Omaha  Street  B.  Co.,  H 
Neb.  167  (62  N.  W.  447;  48  Am.  St  Rep.  717). 

242.  (1895.)  A  person  standing  on  the 
steps  of  a  moving  street  car,  being  anable 
to  secure  a  seat  or  standing  room  wttliin, 
is  presumed  to  be  there  with  the  coosrait 
of  the  servants  in  charge  of  the  train. 
Pray  v.  Omaha  Street  R.  Co,,  44  Neb.  1«7 
(62  N.  W.  447;  48  Am.  St.  Rep.  717). 

243.  (1907.)  A  party  cannot  be  charged 
with  contributory  negligence  on  account  of 
taking  a  place  on  a  crowded  street  car  des- 
ignated by  the  conductor  of  the  car.  Boesen 
V.  Onutha  Street  R.  Co.,  79  Neb.  381  (US 
N.  W.  614). 

Companies  liable,  lessee. 
.244.  (1889.)  A  railroad  company  tbat 
has  leased  its  road  to  another  company 
that  operates  the  same  as  a  branch  of  its 
road  Is  liable  to  a  passenger  who  is  iojared 
by  reason  of  the  negligent  operation  of  the 
train  by  the  lessor  company.  Chollette  v. 
Omaha  <£  R.  V.  R.  Co.,  26  Neb.  169  (41  N. 
W.  1106;  4  L.  R.  A.  135n). 

Setting  down  paasengers. 

245.  (1891.)  In  an  action  to  recover  for 
personal  injuria  sustained  by  the  plaintiff 
while  alighting  from  defendant's  train,  eadi 
ailing  negligence  In  the  other,  ln&tnl^ 
tlons  to  the  effect  that  the  plaintiff  in  order 
to  recover  must  prove  by  a  preponderance 
of  the  evidence  each  material  allegation; 
and  that  such  preponderance  of  the  testi- 
mony does  not  necessarily  mean  the  num- 
ber of  witnesses  testifying^  but  includes 
the  Interest  of  the  witnesses  in  the  resnlt 
of  the  verdict  and  their  rdationship  to  the 
parties  in  interest,  their  intelligence,  and 
means  of  opportunity  of.  for  knowing  the 
truth  of  the  matters  in  Issue,  correctly 
Etates  the  law.  Omoto  <E  R.  V.  R.  Oo.  v. 
OholJette,  38  Neb.  143  (49  N.  W.  1114). 

246.  (1893.)  It  is  the  duty  of  railroad 
compnies  to  stop  their  trains  at  stations 
a  sufficient  length  of  time  for  passengers 
to  get  on  and  off,  and  It  la  negligence  for 
the  conductor  or  other  servant  of  the  com* 
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pany  to  start  a  train  wlille  passengers  are 
obTioualy  In  the  act  of  getting  on  or  alight* 
Ing  therefrom.  Chicaffo,  B.  d  Q.  B.  Co.  v. 
Landauer,  36  Neb.  642  (54  N.  W.  976). 

247.  (1893.)  When  a  train  has  made 
a  reasonable  stop  and  passengers  have  not 
given  notice  or  other  evidence  of  their  In- 
tention to  allgbt,  the  starting  of  the  train 
is  not  per  se  negligence  for  which  the  com- 
pany will  be  held  liable.  Chicaffo,  B.  <£  Q. 
R.  Co.  V.  hanAauer,  36  Neb.  642  (64  N.  W. 
976). 

248.  (1903.)  Where  a  passenger  of  a 
railroad  train  holds  a  ticket  to  a  station  be- 
yond her  place  of  destination  and  in  at- 
tempting to  alight,  at  the  latter  place.  Is 
injured,  an  instruction,  in  an  action  there- 
for, that  if  the  Jury  find  plalntffT  notified 
the  conductor  that  she  wanted  to  get  otf 
the  train  at  that  particular  place,  it  was 
the  duty  of  the  defendant  to  stop  the  train 
and  allow  plaintiff  a  reasonable  time  to 
alight,  properly  states  the  law.  Chicago,  B. 
it  Q.  R.  Co.  V.  Winfrey,  67  Neb.  13  (93  N. 
W.  526). 

Safety  of  stations  and  platforms. 

249.  (1897.)  It  Is  the  duty  of  a  railroad 
company  to  keep  In  safe  repair  the  ap- 
proaches to  its  platforms  at  stations.  Union 
P.  R.  CO.  V.  Evans,  62  Neb.  50  (71  N.  W. 
10€2). 

250.  ( 1S89. )  As  a  general  rule,  rall- 
load  companies  are  bound  to  keep  In  a  safe 
condition  all  portions  of  their  platforms 
and  approaches  thereto,  to  which  the  public 
do  or  would  naturally  resort,  and  all  poi^ 
tlons  of  their  station  grounds  reasonably 
near  to  the  platforms,  where  passengers 
taking  passage  on  their  cars  would  natur- 
ally or  ordinarily  be  likely  to  go.  Union 
P.  B.  Co.  V.  Sue,  25  Neb.  772  (41  N.  W.  801). 

Proximate  cause  of  injury. 

251.  (1873.)  Where  a  train  of  cars  was 
running  three-quarters  of  an  hour  behind 
the  usual,  ordinary,  and  advertised  time, 
and  was  upset  by  a  sudden  gust  of  wind 
which  crossed  the  tracks,  but  not  that  por- 
tion of  the  track  where  the  train  would 
have  been  if  running  on  time,  whereby  a 
passenger  was  injured,  an  injury  is  not 
the  natural  result  of  the  train  beiiiL;  behind 
time,  and  the  damages  sustained  were  too 
remote  to  entitle  a  recovery  against  the  car- 
rier. MeClary  v.  Sioux  City  A  P.  R.  Co.,  8 
Neb.  44  (20  Am.  Rep.  631). 

252.  (1896.)  The  contract  between  a 
railroad  company,  as  a  carrier,  and  a  pas- 


senger, does  not  contemplate  that  the  pas- 
sengen  shall  go  Into  the  express  car  of  the 
train;  and  if  he  go  there,  and  while  thore 
Is  injured.  If  his  going  or  being  in  such 
car  entered  Into  the  Injury,  as  an  element 
thereof,  as  its  proximate  cause  or  rendering 
Its  reception  more  liable  to  occur.  It  would 
be  a  matter  of  defense  for  the  carrier;  but 
If  not  the  proximate  cause  of  the  injury, 
or  the  risk  of  such  particular  Injury  was 
not  increased  by  the  action  of  the  passen- 
ger, then  that  he  assumed  the  position  In 
the  express  car  voluntarily  would  be  no 
defense  to  an  action  for  damages  resultant 
from  the  Injury.  Fremont,  E.  d  M,  V.  R. 
Co.  V.  Root,  49  Neb.  900  (69  N.  W.  397). 

Actions  for  injuries.  ' 
Bight  of  action. 

253.  (1900.)  By  section  3,  article  1, 
chapter  72,  Complied  Statutes,  a  right  of 
action  Is  given  to  a  person  for  all  Injuries 
sustained  while  a  passenger  of  a  railroad 
company,  except  where  the  injuiy  was  oc- 
casioned by  his  own  criminal  negligence,  or 
by  his  vlolatlfm  of  some  express  rule  or 
regulation  of  the  carrier  actually  brought 
to  his  notice.  Chicago,  B.  I.  a  P.  R.  Co.  v. 
Zernecke.  59  Neb.  689  (82  N.  W.  26;  55  L. 
R.  A.  610);  Chicago,  fl.  /.  <E  P.  R.  Co.  v. 
Bambel,  2  Unof.  607  (89  N.  W.  648). 


Pleading:. 


254.  (1899.)  A  passenger  Injured  by  de- 
railment of  a  train  is  not,  In  suing  for 
damages,  required  to  allege  that  the  injury 
resulted  from  the  wrongful  act  of  the  car- 
rier. Chifiago,  R.  7.  (E  P.  B.  Co.  v.  Young, 
58  Neb.  678  (79  N.  W.  556). 

255.  (1904.)  Petition  examined,  and 
held  not  to  set  forth  facts  sufficient  to  con- 
stitute the  plaintiff  a  passenger  while 
standing  on  defendant's  platform,  so  as  to 
bring  him  within  the  provisions  of  section 
3,  article  1,  chapter  72,  Compiled  Statutes, 
1903.  Fremont,  E.  d  M.  Y.  R.  Co.  v.  Hag- 
blad,  72  Neb,  773  (101  N.  W.  1033;  68  L. 
R.  A.  [n.  B.]  254). 

266.  (1904.)  Petition  examined,  and 
held  not  to  state  a  cause  of  action  ex  con- 
tractu against  a  common  carrier  of  passen- 

F^ers,  nor  a  cause  of  action  at  common  law 
for  the  carrier's  negligence.  Fremont,  E.  <f 
M.  v.  R.  Co.  V.  Sagblad,  72  Neb.  773  (101 
N.  W.  1033;  4  L.  R.  A.  [n.  a.]  254). 

257.  (1904.)  In  order  to  state  a  cause 
of  action  upon  the  statutory  duty  of  a  rail- 
road company  to  a  passenger  who  has  not 
actually  taken  passage  upon  the  train,  it  is 
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aecessary  Uiat  the  facts  stated  show  that 
the  person  suing  Is  one  of  the  class  of  per- 
sons to  whom  the  remedy  is  atEorded  by 
the  statute.  To  plead  Oat  he  is  a  passen- 
ger. In  a  case  where  the  existent^  of  such 
relation  to  the  carrier  Is  at  Issue,  pleads 
a  mere  conclusion  of  law  and  is  not  suf- 
ficient. Fremont,  E.  <£  M.  V,  R.  Co.  v  Bag- 
blad,  72  Neb.  773  (101  N.  W.  1033;  4  L.  R. 
A.  [n.  s.]  2&4). 

 Admissibility  of  evidence. 

258.  (1894.)  Under  an  issue  as  to 
whether  an  injured  person  had  an  oppor- 
tunity to  alight  from  a  train,  the  remark  of 
a  brakeman,  at  the  time,  concerning  the 
length  of  the  stop  was  properly  admitted  in 
e  vidence.  Ommha  R.  Y.  R.  Oo.  v.  Ohoh 
lette,  41  Neb,  578  (59  N.  W.  921). 

259.  (1895.)  Under  an  allegation  that 
"the  braking  apparatus  of  said  car  *  *  * 
was  In  bad  repair,  the  brake  chains  broken, 
and  said  brake  useless  for  the  purpose  of 
Flopping  said  car  or  controlling  its  move- 
ments," does  not  disclose  such  a  relation 
of  the  chain  mentioned  to  the  braking  ap- 
paratus as  to  warrant  the  Inference  that 
the  escape  of  the  car  resulted  from  that 
cause  alone,  and  that  it  was  not  error  to 
receive  evidence  tending  to  prove  that  the 
brake  was  broken  and  useless.  St.  JoMeph 
it  Q.  I.  R.  Co.  V.  EeAoe,  44  Neb.  448  (62 
N.  W.  887). 


Sufficiency  of  evidence. 


260  (1893.)  Evidence  held  insufflclent 
to  charge  defendant  with  negligence  in  the 
Injury  of  a  passenger  who  Jumped  from  a 
train  after  It  had  started.  Chicago,  B.  <£ 
Q.  R  Co,  V.  Landatter,  36  Neb.  642  (S4  N. 
W.  976). 

261.  (1984.)  In  an  action  to  recover 
for  injuries  against  a  street  railway  com- 
pany by  a  woman  for  injuries  sustained 
while  alighting  from  a  car,  the  Jury's  find- 
ing that  plaintiff  was  thrown  from  the  plat- 
form by  the  cause  and  in  the  manner  she 
testified,  would  not  be  set  aside  as  not  sup- 
ported by  the  evidence  because  two  wit- 
nesses testified  that  she  stepped  from  the 
platform  ontu  the  street,  nor  because  two 
witnesses  swore  there  was  no  sudden  accel- 
eration of  the  speeed  of  the  car,  and  three 
witnesses  swore  that  they  did.  Omaha  Street 
R.  Co.  V.  Craig,  39  Neb.  601  (58  N.  W.  209). 

2G2.  (1895.)  It  Is  sufficient  under  the 
provisions  of  section  3,  article  1.  chapter 
72.  Compiled  Statutes,  In  an  action  to  re- 
ccver  for  injuries  received  by  the  plaintiff 


while  a  passenger  on  a  railroad  train  in 
this  state,  to  prove  that  such  Injnries  n- 
Bulted  from  the  operation  and  management 
of  the  road.  St.  Joteph  A  O.  I.  R.  Co.  v. 
HeOffe,  44  Neb.  448  (62  N.  W.  88T). 

263.  (1895.)  In  an  action  to  recover  for 
personal  injuries  evidence  that  shows  plain- 
tiff, a  messenger  boy,  while  boarding  a 
street  car  In  the  middle  of  a  block  waa 
thrown  frem  the  step  of  a  south  bound  car 
by  a  north  bound  car  and  injured,  and  a 
claim  by  the  boy  that  the  motorman  of  the 
north  bound  car  grabbed  him  by  the  necic 
as  he  passed,  thus  causing  him  to  tall,  ia 
unsupported  by  the  evidence.  Omaha  Street 
R.  Co.  V.  Baker,  44  Neb.  511  (63  N.  W.  25). 

264.  (1896.)  In  an  action  against  a 
railroad  company  evidence  showing  that 
plaintiff,  a  passenger  on  defendant's  tialn, 
entered  the  express  car  to  get  a  hive  of 
bees,  there  being  no  agent  at  the  station, 
but  as  the  train  started  the  conductor,  wlio 
had  requested  plaintiff  to  get  the  bees, 
pushed  htm  out  of  the  car  door,  snatalns  a 
finding  that  the  conductor  was,  at  the  time, 
acting  for  the  company  and  within  the  line 
of  his  duties.  Fremont,  E.  d  K.  F.  R.  Co. 
V.  Root,  49  Neb.  900  (69  N.  W.  397). 

265.  (1806.)  Evidence  that  plaintiff 
while  a  passenger  on  defendant's  train  en- 
tered the  baggage  car.  at  request  of  tbe 
conductor,  to  get  a  hive  of  bees,  there  be- 
ing no  agent  at  the  station  of  his  destina- 
tion, and  before  having  time  to  get  the  bees 
the  train  started  and  the  conductor  puaheJ 
plaintiff  out  of  the  car  door,  sustains  ft 
verdict  for  plaintiff,  in  an  action  to  recover 
for  Injuries  received.  Fremont,  E.  <E  Jf.  F. 
R.  Co.  V.  Root.  49  Neb.  900  (69  N.  W.  $97). 

266.  In  an  action  to  recover  for  tbe 
death  of  a  stock  man  who  was  klllpJ  while 
a  passenger  on  a  freight  train  on  a  dro- 
ver's pus,  evidence  showed  deceased,  vhlle 
standing  In  the  freight  yards  while  the 
train  was  being  mi^e  up  and  transferred 
to  a  connecting  road  was  struck  by  a  switch 
engine  that  had  passed  and  was  returning 
without  warning  or  sufficient  head  light  to 
attract  attention,  sustains  a  verdict  and 
judgment  for  plaintiff.  Omaha  i  R.  V.  R- 
Co.  V.  Crow,  64  Neb.  747  (74  N.  W.  1066; 
69  Am.  St.  Rep.  741). 

267.  (1905.)  In  an  action  for  damages  for 
an  injury  received  white  being  transported 
by  a  street  railway,  proof  of  mere  injury, 
without  more,  does  not  raise  the  raise  the 
presumpUon  of  negligence  sufficient  to  Im- 
pose on  the  company  the  burden  lo  prore 
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doe  care  on  its  part.  Lincoln  Traction  Co. 
V.  Webb,  73  Neb.  136  (102  N.  W.  258). 

868.  (1906.)  XMdenoe,  In  an  action 
against  a  street  railway  for  injuries  sus- 
tained while  alighting  from  a  car,  showing 
plalDtiff  procured  a  transfer  Just  before 
allgbtlog  at  a  place  other  than  the  Junc- 
tion for  such  transfer;  that  the  car  had 
stepped  at  a  r^ular  stopping  place,  bub* 
tains  a  Terdlct  for  plalntllF.  McCarty  v. 
iMCOln  Traction  Co.,  76  Neb.  819  (107  N. 
W.  1021). 

269.  (1907.)  In  an  action  to  recover 
damagea  for  being  thrown  from  a  street  car 
while  attempting  to  enter,  testimony  show- 
ing plaintiff,  in  reply  ^  the  conductor  after 
re-entering,  said  she  was  hurt,  properly  re- 
tained in  eridence.  Nixon  v.  Omaha  ds  C.  B. 
Street  R.  Co.,  79  Neb.  560  (113  N.  W.  117). 

 Precomptions  and  burden  of  proof. 

270.  Under  the  provisions  of  section  3, 
article  1,  chapter  72,  (Compiled  Statutes  of 
Nebraska,  It  Is  only  necessary  to  a  right  of 
recovery  against  a  railroad  company,  to 
show  that  the  person  Injured  was  at  the 
time  being  transported  as  a  passenger  over 
the  defendant's  line  of  railroad,  and  that 
the  lajury  resulted  from  the  management 
or  operation  of  said  railroad,  a -presumption 
ilifreupon  arises  that  such  management  or 
operation  was  negligent,  and  ft  can  be  met 
only  by  abowing  that  the  injury  arose  from 
the  criminal  net^lgence  of  the  party  In- 
jured, or,  that  the  Injury  complained  of  was 
the  result  of  tbe  violation  of  some  expreas 
rale  or  regulation  of  said  railroad  company 
actually  brought  to  the  notice  of  the  party 
Injured.  (1893)  Mia$ouri  P.  R.  Co.  v.  Baier, 
37  Neb.  235  (55  N.  W.  913));  (1893)  Union 
P.  R.  Co.  V.  Porter,  38  Neb.  226  (56  N.  W. 
808);  (1896)  Fremont,  E.  4  Jf.  Y.  R.  Co.  v. 
Prench.  48  Neb.  638  (67  N.  W.  472);  (1896) 
Chicago.  B.  tS  Q.  R.  Co.  v.  Hague,  48  Neb.  97 
(66  N.  W.  1000). 

271.  (1898.)  Where  a  street  railway  ear 
is  derailed  and  a  passenger  injured  thereby, 

the  presumption  is  that  the  casualty  was  due 
to  the  negligence  of  the  carrier,  and  the  bur- 
den is  on  it  to  rebut  that  presumption. 
Spellman  v.  Lincoln  Rapid  Transit  Co.,  36 
Neb.  890  (S5  N.  W.  270  ;  38  Am.  St  Rep. 
753  ;  20  L.  R.  A.  316). 

272.  (1893.)  Where  a  passenger,  with- 
out engllgence  on  his  part,  is  injured  by  the 
derailmeDt  of  the  car  in  which  he  is  travel- 
ing, the  carrier,  to  ovenHnne  the  presump- 
tioQ  of  negligence  caused  by  such  derailment. 


must  show  that  the  accident  was  produced 
by  causes  wholly  beyond  his  control,  and 
that  it  had  not  been  guilty  of  the  slightest 
nee;llgeiu»  contributing  thereto,  and  that 
by  the  exercise  of  the  utmost  human 
care,  diligence,  and  foresight  the  casualty 
could  not  have  been  prevented.  Spellman 
V.  Lincoln  Rapid  Transit  Co.,  36  Neb.  890 
(55  N.  W.  270  ;  38  Am.  St  Rep.  753;  20  I* 
R.  A.  316). 

273.  (1895.)  The  law  Infers  negligence 
from  the  fact  of  an  injury  and  Imposes 
upon  tbe  carrier  the  burden  of  proving  that 
the  case  Is  within  one  of  the  exceptions 
mentioned  in  the  statute.  St.  Jo»eph  <£  O. 
I.  R.  Co.  V.  Hedge,  44  Neb.  448  (62  N.  W. 
887>. 

274.  (1896.)  In  a  suit  by  a  passenger 
against  a  common  carrier  for  dami^es  for 
an  Injury  alleged  to  have  been  sustained 
while  such  passenger,  when  the  passenger 
has  shown  that  the  defendant  Is  a  common 
carrier,  that  he  was  the  carrier's  passenger, 
and  while  such  was  Injured,  and  the  extent 
of  such  injury,  he  has  made  out  his  case. 
The  carrier  then,  to  escape  liability,  must 
show  that  the  injury  of  the  passenger  Was 
the  result  of  his  criminal  negligence,  or 
the  result  of  a  violation  by  him  of  some 
express  rule  or  regulation  of  the  carrier 
actually  brought  to  the  passenger's  notice. 
Fremont,  E.  A  M.  Y.  R.  Co.  v.  French,  48 
Neb.  638  (67  N.  W.  464). 

275.  (1898.)  The  law  presumes  that  one 
Injured  while  being  transported  by  a  com- 
mon carrier*  was  injured  In  consequence  of 
the  latter's  negligence.  Lin&iln  Street  R. 
Co.  V.  McClellan,  54  Neb.  672  (74  N.  W.  1074; 
69  Am.  St  Rep.  736). 

276.  (1898.)  In  a  suit  against  a  street 
railway  company  for  injuring  a  passenger 
the  burden  Is  on  the  defendant,  the  Injury 
being  shown,  to  show  that  it  was  In  nowise 
at  fault.  Lincoln  Street  R.  Co.  v.  McClellan, 
64  Neb.  672  (74  N.  W.  1074;  69  Am.  St  Rep. 
736).  [Overruled.  lAncoln  Traction  Co.  v. 
WeJ>b.  73  Neb.  136.] 

277.  (1899.)  In  an  action  tor  Injuries 
to  a  passenger  resulting  from  the  derailment 
of  a  train,  the  presumption  Is  that  the  ac- 
cident was  caused  the  carrier's  negli- 
gence, and  It  Is  unnecessary  to  plead  what 
the  law  presumes.  Chicago,  R.  I.  A  P.  R. 
Co.  V.  Young.  58  Neb.  678  (79  N.  W.  566). 

278.  (1900.)  In  an  action  for  injuries 
sustained  by  derailment  of  a  train,  on  which 
plaintiff  was  a  passenger,  the  statute  creates 
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a  presumptfon  that  the  accident  was  caused 
by  the  negligence  ot  the  carrier,  or  by  Its 
wrongful  ect,  n^lect  or  default.  ChicagOt 
R.  I.  d  P.  R.  Co.  V.  Zemeeke,  69  Neb.  689  (82 
N.  W.  26;  56  U  R.  A.  610). 

279.  (1901.)  When  one  Is  Injured  while 
a  passenger  on  a  railroad  train,  the  pre- 
sumption Is  that  such  Injury  was  caused  by 
the  negligence  of  the  carrier.  ChUsago,  B  «E 
Q.  R.  Co.  V.  Wolfe,  61  Neb.  502  (86  N.  W. 
441). 

280.  (1903.)  It  Is  the  settled  law  of 
this  state  that  when,  in  the  operation  of  a 
train  carrying  passengers,  an  Injury  results 
to  one  of  them,  the  imputation  of  negligence 
arises,  and  the  liability  to  respond  in  dam- 
ages becomes  fixed,  unless  ll  Is  made  to 
appear  that  the  injury  arose  from  the 
criminal  negligence  of  the  passenger,  or 
was  the  result  of  the  violation  of  some 
express  rule  or  regulation  of  the  cairier, 
actually  brought  to  the  notice  of  the  party 
Injured.  Chicago,  B.  d  Q.  R.  Co.  v.  Win- 
frey, 67  Neb.  IS  (93  N.  W.  526). 

281.  (1903.)  Where  plaintiff,  admittedly 
a  passenger  on  defenduit's  street  car,  al- 
leged that  he  was  thrown  therefrom  by 
reason  of  a  derailment  of  the  car,  and 
defendant  denies  the  derailment,  and  al- 
leges that  plaintiHr  Jumped  off  the  car  while 
it  was  in  motion,  an  instruction  that  "the 
burden  of  proof  is  upon  the  defendant  to 
show  by  a  preponderance  ot  the  evidence 
that  such  injuries.  If  any,  were  received 
while  a  passenger,  by  being  thrown  from  a 
car  because  of  the  derailment  thereof,  were  ■ 
without  fault  on  defendant's  part,  and  that 
tbey  could  not  have  l>een  avoided  by  the 
exercise  of  the  highest  degree  of  skill  and 
diligence  on  the  part  of  the  defendant,  con- 
slstmt  with  Its  business."  Is  erroneous. 
Omaha  Street  R.  Co.  v.  Boesen,  68  Neb.  437 
(94  N.  W.  619). 

282.  (1904.)  The  law  presumes  that 
one  Injured  while  being  transported  by 
a  common  carrier  was  Injured  In  conse- 
quence of  the  latter's  negligence;  and,  to 
escape  liability,  it  must  show  that  It  has 
discharged  the  full  measure  of  its  legal 
duty,  and  was  in  nowise  to  blame  for  the 
accident,  unless  defendant's  negligence  con- 
tributed thereto.  Lincoln  Traction  Co.  v. 
Heller.  72  Neb.  127  (100  N.  W.  197).  fOver- 
rulGd  on  rehearing.    72  Neb.  134.] 

283.  (1904.)  In  an  action  against  a 
common  carrier  on  its  common  law  liability 
for  negligence  to  recover  damages  for  an 


Injury  causing  the  death  of  a  passenger,  it 
Is  error  to  instruct  the  jury  that,  "Wiieu 
the  plaintiff  has  shown  that  the  deceased 
met  with  an  injury  while  being  transported 
by  the  defendant,  and  the  plaintiff  has  sas- 
tatned  damages  thereby,  then  the  burden  of 
proof  is  upon  the  defendant  to  'prove  by  a 
preponderance  of  the  evidence  that  It  was 
not  guilty  of  negligence,  the  proximate  cauu 
ot  bis  death."  Lincoln  Traction  Co.  v.  UeV 
ler,  72  Neb.  134  (102  N.  W.  262). 

284.  (1905.)  In  an  action  against  a 
street  railway  company  for  damages  for  in- 
juries sustained  by  one  of  Its  passen^^rs.  the 
burden  of  proof  on  the  question  of  negil- 
gance  does  not  shift  to  the  defendant  upon 
proof  that  the  injuries  resulted  from  a 
derailment  of  the  car.  Omaha  Street  R. 
Co.  V.  Boesen,  74  Neb.  764  (105  N.  W.  303). 

285.  (1905.)  In  an  action  by  a  passenger 
Id  a  street  car,  to  recover  for  injuries  sns- 
tained,  the  burden  Is  on  the  plaintiff  to 
prove  that  he  was  a  passenger,  was  Injured, 
extent  of  his  Injuries,  the  accident  from 
which  the  Injury  resulted,  and  circum- 
stances  of  such  a  character  as  to  impute 
negligence.  Lincoln  Traction  Co.  v,  Wehi, 
73  Neb.  136  (102  N.  W.  258). 

286.  (1905.)  When  It  appears.  In  an 
action  against  a  common  carrier  for  per- 
sonal injury '  caused  by  tbe  negligence  of 
the  carrier,  that  some  defect  in  the  appli- 
ances of  the  carrier,  or  some  act  of  Its  em- 
ployees In  the  conduct  of  its  business,  con- 
tributed to  the  accident  which  caused  the 
injury  complained  of,  a  presumption  of 
negligence  on  the  part  of  the  carrier  arises, 
and  unless  there  Is  evidence  against  the 
presumption  it  will  be  sufficient  to  estabiisli 
the  allegation  of  negligence  of  the  carrier. 
Lincoln  TraetUm  Co.  v.  Shepherd,  74  Neb. 
374  (107  N,  W.  764). 

287.  (1905.)  In  an  action  for  damages 
by  a  passenger  against  a  street  railway  com- 
pany, where  the  defendant's  liability  resti 
upon  the  question  whether  or  not  a  street 
car  was  suddenly  and  carelessly  started  as 
the  plaintiff  was  about  to  alight  ^her^ 
from,  which  is  denied,  the  defendant  Is  only 
required  to  furnish  sufficient  proof  to  rebut 
that  produced  by  the  plaintltf  upon  this 
point,  and  Is  not  required  to  establish  Its 
freedom  from  negligence  by  a  p^eponde^ 
ance  of  the  evidence.  Lincoln  Traction  Co. 
V.  Shepherd.  74  Neb.  369  (104  N.  W.  882). 

288.  (1905.)  In  an  action  against  a 
street  railway  company  for  Injuries  to  a 
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paaseoger  resulttug  from  tbe  derailment  of 
a  car,  a  pr^umptlon  of  negligence  arises 
from  the  fact  of  derailment,  but  when  that 
presumption  1b  met  by  evidence  which 
makes  It  equally  probable  that  the  accident 
was  not  dae  to  negligence  on  the  part  of  the 
defendant,  in  the  absence  of  other  OTldence 
tending  to  establish  the  afflrmatlre  of  the 
Issae,  the  defendant  Is  entitled  to  a  verdlcc 
Omaha  Street  R.  Co.  v.  Boeaen,  74  Neb.  764 
(105  N.  W.  303). 

289.  (1906.)  In  an  action  for  Injuries 
received  by  a  passenger  In  a  street  ear  It  Is 
error  to  Instmct  the  jury.  In  substance,  that 
It  Is  only  necessary  for  the  plaintiff  to 
prove  thai  he  was  a  passenger  and  was  In- 
jured, and  that  the  burden  of  proof  Is  then 
upon  the  defendant  to  show  by  a  prepon- 
derance of  the  OTldence  that  It  was  not 
guilty  of  the  negligent  act  complained  of. 
Uncofo  7Vac<ton  Co.  v.  WeW,  73  Neb.  136 
(102  N.  W.  258). 

290.  (1906.  In  an  action  for  damages 
against  a  street  railway  company  for  a  per- 
sonal Injury  caused  by  the  alleged  negligent 
starting  of  one  of  Its  cars  when  the  plain* 
tiff,  a  passenger,  was  in  the  act  of  alighting, 
the  defense  being  a  general  or  special  de- 
Dial,  the  burden  of  proof  never  shifts,  but 
Femalos  with  the  plaintiff  to  prove  that  the 
lojary  was  received  substantially  as  allied. 
Lincoln  Traction  Co.  v.  Brookover,  77  Neb. 
217  (109  N.  W.  168). 

 Questions  for  jury. 

291.  (1895.)  Whether  the  natural  con- 
aeetlon  of  events  is  maintained  or  Inter* 
rapted  by  the  Introduction  of  a  new  and 
Independent  cause  is  usually  a  question  of 
fact  and  not  of  law.  Bt.  Joseph  d  G.  I.  R. 
Co.  V.  Hedge,  44  Neb.  448  (62  N.  W.  887). 

292.  (1895.)  Where  a  boy  of  fourteen 
boarded  a  crowded  street  car,  as  a  pas- 
senger, and  was  compelled  to  stand  on  the 
platform  of  the  car,  and  later  to  step  to  tbe 
ground  to  permit  a  passenger  to  get  off 
tbe  car,  when  he  lost  his  place  on  the 
platform  and  was  required  to  stand  on  the 
step  from  whence,  by  the  pushing  of  the 
crowd  on  the  platform  he  fell  off,  there 
being  evidence  tending  to  show  that  the  con- 
ductor pushing  his  way  onto  the  platform 
from  within  the  car  caused  the  crowd  to 
sway  hack,  thus  causing  the  plaintiff  to  fall, 
tbe  qnestion  of  negligence  la  for  the  jury. 
Pray  V.  Omaha  Street  R,-  Co.,  44  Neb.  167 
(62  N.  W.  447;  48  Am.  St.  Rep.  717). 

293.  (1896.)    In  an  action  for  damages 


from  injuries  inflicted  by  an  engine  upon  a 
shipper  of  live  stock,  who  was  accompany- 
ing and  caring  for  such  stock,  the  question 
of  the  existence  of  negligence,  such  as  would 
give  rise  to  a  cause  of  action,  or  of  such 
contributory  negligence  as  would  defeat  it, 
is  one  of  fact  to  be  determined  by  the  jury. 
OmOha  4  R.  Y.  R.  Co.  v.  Crow,  47  Neb.  84 
(66  N.  W.  21). 

294.  (1896.)  Where  a  passenger  on  a 
railroad  train,  having  a  hive  of  bees  In  the 
express  car,  enters  such  car  to  receive  the 
same,  there  being  no  agent  at  the  station  of 
his  destination,  and  as  the  train  starts  the 
conductor  pushes  him  out,  whether  or  not 
Injuries  sustained  were  received  after  he 
had  ceased  to  be  a  passenger  Is  a  question 
for  the  jury.  Fremont,  E.  <f  jlf.  V.  R.  Co.  v. 
Root,  49  Neb.  900  (69  N.  W.  397). 

296.  (1903.)  Ordinarily  the  existence  of 
negligence  such  as  will  justify  op  defeat  a 
right  of  recovery  for  damage  for  an  Injury 
received  by  a  passenger  Is  for  the  Jury  to 
determine.  Chicago,  B.  c6  Q.  R.  Co.  v.  Win- 
frey, 67  Neb.  13  (93  N.  W.  526). 

296.  (1903.)  In  an  action  for  damages 
for  negligence  against  a  railway  company 
for  personal  injury  to  a  shipper  of  stock, 
riding  in  a  freight  train,  by  coming  in  col- 
lision with  a  moving  switch  engine  In  the 
yards  of  the  defendant  company.  It  Is  made 
to  appear  that  the  train  upon  which  the 
plaintiff  was  being  carried  came  Into  tbe 
defendant's  freight  yards  about  midnight, 
and  that  he  was  required  to  change  way- 
cars  before  proceedtng  farther  on  bis 
journey.  The  way-car  upon  which  he  had 
been  riding  was  left  about  tiilrty  car 
lengths  from  the  place  where  he  was  re- 
quired to  take  another.  To  reach  tbe  other 
way-car  the  plaintiff  and  other  passengers 
were  required  to  walk  the  length  of  tbe 
train  between  the  track  on  which  It  stood 
and  another  track  eight  feet  distant  The 
distance  between  the  cars  or  engines  on 
these  two  adjacent  tracks  was  four  feet. 
While  walking  along  the  train  and  toward 
its  head,  where  the  other  way-car  was 
supposed  to  he,  a  switch  engine  passed  the 
plaintiff  on  the  adjacent  track,  going  in  an 
opposite  direction;  and  about  the  time  he 
reached  the  head  of  the  train  on  his  way 
to  the  other  way-car,  the  some  switch  en- 
gine returning  and  moving  in  the  same 
direction  overtook  and  struck  blm,  Inflict- 
ing an  injury  which  is  sought  to  be  com- 
pensated in  damages.  Held.  Under  tbe  evi- 
dence, that  the  question  of  the  alleged  neg- 
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ligence  of  the  company  and  contributory 
□egllgence  was  a  matter  for  the  Jury  to 
determine  under  projter  instructions  of  the 
court,  and  that  the  evidence  Is  sufficient  to 
warrant  a  finding  that  the  defendant  com- 
pany was  guilty  of  actionable  ne^lgeoce 
which  was  the  proximate  cause  of  the  In- 
Jury  complained  of.  Ghioago,  B.  d  Q.  R. 
Co.  V.  Troyer,  70  Neb.  293  (103  N.  W.  680.) 

297.  (1907.)  Evidence,  in  an  action  for 
damages  to  a  passenger  on  a  street  car  who 
while  riding  on  the  step  was  thrown  there- 
from and  killed,  that  shows  the  car  was 
crowded,  and  that  the  deceased  stood  upon 
the  step;  that  the  conductor  requested  him 
to  get  upon  the  platform,  but  such  request 
was  more  to  clear  the  steps  for  others  to  get 
off  and  onto  the  car;  that  the  car  was  travti- 
Ing  at  a  great  rate  of  speed.  Justifies  submla* 
sion  of  the  case  to  the  jury.  Coffey  v.  OmoAa 
<£  O.  B.  Street  R.  Co.,  79  Neb.  286  (112  N. 
W.  589). 

 Instructions. 

298.  (1906.)  When,  in  an  action  for 
damages  for  a  personal  injury  Infiieted 
while  the  plaintiff,  a  passenger,  was  In  the 
act  of  alighting  from  a  street  railway  car, 
the  evidence  Is  conflicting  as  to  where  the 
plaintiff  alighted,  an  Instruction  that 
"plaintiff  became  a  passenger  to  the  com- 
pany, and  continued  to  be  its  passenger  up 
to  and  including  the  act  of  alighting  at  his 
proper  stopping  place,"  is  erroneous.  Lin- 
coln Traction  Co.  v.  Brookover,  77  Neb.  217 
(109  N.  W.  168). 

299.  (1907.)  Instructions  in  an  action 
to  recover  for  negligently  operating  a  street 
car,  thereby  causing  a  passenger  to  fall, 
causing  injuries  resulting  in  death,  held, 
properly  given.  Coffey  v.  Omaha  <E  0.  B. 
Street  R.  Co..  79  Neb.  286  (112  N.  W.  589). 

300.  (1907.)  In  an  action  against  a 
street  railway  company  to  recover  for 
injuries  sustained  while  alighting  from  a 
car,  the  court  properly  Instructed  the  Jury 
that  they  may  consider  the  absence  of  a 
conductor  and  Inexperience  of  the  motor- 
man  in  determining  the  negligence  of 
defendant.  Shepherd  v.  Lincoln  Traction 
Co.,  79  Neb.  834  (113  N.  W.  627). 

D.  Contributory  Negligence. 

Statutory  provisions. 

301.  (1893.)  The  term  criminal  negli- 
gence, as  used  In  section  3.  article  I,  chap- 
ter 72,  Compiled  Statutes,  means  gross  neg- 
ligence, such  as  amounts  to  reckless  dis- 


regard of  one's  own  safety  and  a  willful  In- 
difference to  the  consequences  liable  to 
follow.  Chicago^  B.  A  Q.  R.  Co.  v.  Landatter, 
36  Neb.  642  (  54  N.  W.  976). 

802.  (1894.)  Section  110  of  chapter  16. 
Compiled  Statutes,  i^vlding  that  in  case 
any  passenger  of  a  railroad  shall  be  in- 
jured while  on  the  platform  of  a  car  while 
in  motion,  in  violation  of  the  printed  reg- 
ulations of  the  company  posted  up  at  the 
time,  in  a  conspicious  place  Inside  of  its 
passenger  cars,  then  in  the  train,  said  com- 
pany shall  not  be  liable  for  the  injury,  etc, 
being  a  limitation  upon  a  recognized  lia- 
bility, it  is  to  he  strictly  construed;  and 
In  order  that  such  statute  shall  be  applicable 
the  car  must  be  in  motion  when  the  acci- 
dent occnrs  and  there  most  be  some  coonee- 
tion  of  cause  and  effect  between  the  hijary 
of  the  passenger  and  of  his  being  upon  the 
platform,  and  the  notices  required  by  the 
-statute  must  be  posted  in  the  cars  of  the 
train  wherein  the  accident  occurs.  OmaJui 
A  R.  Y.  R.  Co.  V.  Choilette,  41  Neb.  678  (59 
N.  W.  921). 

303.  (1896.)  It  Is.  the  settled  lav  of 
this  state  that  tbe  term  "criminal  negli- 
gence," as  employed  In  section  3,  article  1. 
chapter  72,  Compiled  Statutes,  meatia  gross 
negligence,  such  as  amounts  to  a  reckless 
disregard  of  one's  own  safety  and  a  wIlKul 
indifference  to  the  consequences  liable  to 
follow.  Chicago.  B.  d  Q.  R.  Co.  v.  flysH, 
48  Neb.  161  (67  N.  W.  8). 

804.  (1896.)  Criminal  negligence  of  a 
passenger,  as  the  term  is  used  in  section  3. 
article  1.  chapter  72,  Compiled  Statutei, 
means  such  negligence  as  amounts  to  a 
flagrant  and  reckless  disregard  of  one's  own 
safety,  and  tho  willful  indifference  to  the 
injury  liable  to  follow.  Chicago.  B.  d  Q.  H. 
Co.  V.  Hague,  48  Neb.  97  (66  N.  W.  1000). 

305.  (1902.)  The  words  "while  being 
transported  over  its  road"  In  section  3  of 
the  Passenger  Act  (ch.  72,  Comp.  SUt)  is 
a  qualifying  phrase  Intended  to  limit  the 
llabtllty  of  the  company,  uid  must  he  given 
be  given  the  force  of  the  legislative  intent: 
but  it  was  not  Intended  to  exclude  all  pas- 
sengers who  leave  the  car  provided  fqr  them 
by  the  carrier.  CMcaoo.  ft.  I.  P.  K.  Co. 
V.  Sattler,  64  Neb  636  (90  N.  W.  649  ;  97 
Am.  St.  Rep.  666:  57  L.  R.  A.  890). 

306.  (1902.)  The  phrase  "while  beUig 
transported  over  Its  road"  used  In  the  Pas- 
senger Act,  at  section  3,  chapter  72,  Com- 
piled Statutes,  was  Intended  to  include  til 
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IHtBsengers  actually  on  the  train,  whether 
the  train  la  moving  or  standing,  and  all 
audi  as  leave  the  train  for  any  necessary 
purpose  Incident  to  the  Journey,  e.  g., 
change  of  can,  procuring  refreshments  at 
a  point  where  the  same  are  furnished  by 
the  company,  and  where  an  express  or  Im- 
plied invitation  is  extended  for  passengers 
to  leave  the  car  for  that  purpose.  Chicago, 
R.  I.  d  P.  R.  Co.  V.  Sattler,  64  Neb.  636  (90 
N.  W.  649;  97  Am.  St  Rep.  666  ;  67  U  R. 
A.  890). 

E9ect  of  contributory  negligence. 

307.  (1898.)  A  passenger  on  a  street 
railway  cannot  recover  for  sn  injury  re- 
sulting in  part  from  his  own  negligence. 
Lincoln  Street  R.  Co.  v.  McCMlan,  54  Neb. 
672  (74  N.  W.  1074;  69  Am.  St.  Rep.  736). 

Extending  person  through  window. 

308.  (1903.)  If  a  passenger  on  a  stea^ 
railroad  extends  his  person  through  the 
window  of  the  car  of  a  rapidly  moving  train 
in  which  he  is  riding,  he  is  chargeable  with 
such  gross  negligence  as  will  prevent  a 
recover^'  of  damages  for  an  Injury  to  which 
such  act  on  his  part  contributes.  Union  P. 
R,  Co.  V.  Roeser,  69  JJeb.  62  (95  N.  W.  68). 

Acta  by  direction  of  carrier's  employees. 

309.  (1896.)  A  shipper  of  live  stock, 
wlio  was  riding  on  a  drover's  pass,  while  in 
a  station  lunch  room  being  informed  to 
get  on  the  train  at  once  or  be  would  be  left, 
and  by  reason  of  such  direction  of  the  con- 
ductor attempts  to  climb  up  the  ladder  of 
a  freight  car.  Is  not  ne"5ssarily  guilty  of 
such  contributory  negligence  as  will  de- 
feat his  right  to  recover  for  the  loss  of  a 
foot  Uistouri  P.  B.  Co.  v.  Tietken,  49  Neb. 
130  <68  N.  W.  336;  59  Ani.  St.  Rep.  437). 

310.  ( 1903. )  The  caboose  of  a  stock 
train  was  left  about  thirty  car-lengtha  from 
the  station,  and  the  defendant  In  error  and 
other  passengers  were  directed  to  leave  the 
caboose  and  take  another  which  would  be 
attached  to  a  train  to  be  made  up.  To 
reach  the  station  the  passengers  were  re- 
quired to  walk  the  length  of  the  train  be- 
tween the  train  and  another  tra^k  eight  feet 
distant  from  the  track  on  which  their  train 
stood.  The  distance  between  the  cars  or 
engines,  occupying  these  two  adjacent 
tracks,  was  four  feet.  While  walking  along 
the  track  a  switch  engine  passed  defendant 
in  error,  going  ,  north,  an<l  about  the  time 
he  reached  the  south  end  of  the  train  the 
same  engine,  returning  south,  overtook  and 


struck  him.  Held,  That  while  the  com- 
pany might  rightfully  stop  Its  caboose  at 
the  place  it  did,  It  was  bound  to  furnish 
defendant  in  error  a  safe  passage  way  to 
the  station,  and  that  no  duty  devolved  on 
him  to  be  watchful  for  any  but  apparent 
and  known  danger,  and  he  would  not  be 
negligent  in  failing  to  do  so,  it  being  the 
duty  of  the  company  to  refrain  from  any  act 
which  threatened  him  with  danger  of  which 
he  was  not  given  warning  and  time  to 
guard  against.  Chicago,  B.  d '  Q.  R.  v. 
Trover,  70  Neb.  287  (97  N.  W.  308). 

Using  track  as  way  to  station. 

311.  (1902.)  A  passenger  is  not  guilty 
of  n^llgence  in  miking  along  the  track 
to  the  station  where  that  is  the  only  practi- 
cal route  by  which  to  reach  the  station. 
Chicago,  B.  Q.  R.  Co.  v.  Lagerhrana,  65 
Neb.  666  (91  N.  W.  368). 

Acts  in  emergencies. 

312.  (1896.)  Independent  of  the  statu- 
tory rule,  a  passenger  who  is  placed  In  a 
position  of  apparent  imminent  peril  through 
the  negligence  of  a  carrier  may  recover  for 
Injuries  received  while  endeavoring  to  es- 
cape in  obedience  to  the  natural  Instinct  of 
self-preservation,  provided  he  exercise  or- 
dinary prudence  In  view  of  the  circum- 
stances, a-^  they  appear  to  him  at  the  time. 
8t.  Joseph  A  O.  I.  R,  Co.  v.  Bedge,  44  Neb. 
448  (62  N.  W.  887). 

313.  (1 895. )  A  carri  er.  whose  negl  1- 
gence  Is  the  proximate  cause  of  the  Injury, 
cannot  complain  on  the  ground  that  the 
passengers  err  In  their  estimate  of  the 
danger  confronting  them  or  the  choice  of 
means  to  insure  their  safety.  8t.  Joseph  A 
a.  I.  R.  Co.  V.  Hedge.  44  Neb.  448  (62  N. 
W.  887). 

Entering  express  car  for  baggi^e. 

314.  (1896.)  The  fact  that  a  passenger 
goes  into  the  baggage  car  for  a  package  be- 
longing to  him,  there  being  no  agent  to  re- 
ceive it  at  the  place  of  destination,  does  not 
relieve  the  carrier  from  liability  for  in- 
juries sustained  by  tbf'  conductor  pushing 
him  out  of  the  car  door  when  the  train 
starts.  Fremont,  E.  it  M.  V.  R.  Co.  v.  Root, 
49  Neb.  900  (  69  N.  W.  397). 

Biding  on  steps  or  platform. 

315.  (1895.)  It  Is  not  such  n^llgence 
for  a  passenger  to  stand  on  the  front  steps 
of  a  crowded  street  car  while  In  motion  as 
will  per  ae  prevent  a  recovery  for  injuries 
received  in  consequence  of  the  negligence  of 
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persons  In  ctaai^  thereof.  Pray  v.  Omaha 
atreet  R.  Co.,  44  Neb.  167  (62  N.  W.  447;  48 
Am.  St.  Rep.  717). 

316.  (1897.)  It  Is  not  such  negligence 
for  a  passenger  to  stand  apon  the  platform 
of  a  crowded  street  car  while  In  motion  as 
will  per  se  defeat  a  recovery  for  Injuries  re- 
creivet]  In  consequence  of  the  negligence  of 
the  persona  In  charge  thereof.  East  Omaha 
f!trect  R.  Co.  v.  Godolo,  60  Neb.  906  (70  N. 
W.  491). 

Leaving  car  while  on  aiding. 

317.  (1902.)  A  through  train  ran  onto 
a  side  track  at  an  Intermediate  station  to 
allow  the  passage  of  another  train.  A 
through  passenger  left  his  car,  crossed  the 
main  track  to  the  depot,  for  a  drink  of 
water.  He  Qlled  his  cup  from  the  pump, 
hut  heard  the  whistle  of  the  Incoming 
train,  and  started  on  a  rapid  run  to  regain 
Ills  car.  From  the  pump  the  track  over 
which  the  incoming  train  was  approaching 
could  be  seen  for  about  one  hundred  feet, 
and  three  steps  from  the  pump  toward  the 
track  over  which  the  train  was  approaching 
the  track  was  visible  for  a  mile  or  more. 
When  the  passenger  reached  the  track  the 
approachln'g  train  was  about  fifty  feet  dis- 
tant from  him,  and  running  at  a  high  rate 
of  speed,  he  attempted  to  pass  In  front  of 
the  train,  and  was  struck  by  the  engine  and 
killed.  Held,  That  he  was  not  "a  passenger 
being  transported  over  the  road,"  within  the 
meaning  of  section  3,  chapter  72  of  the 
Compiled  Statutes,  and  the  railroad  was 
not  liable  for  damages  on  account  of  his 
death  because  of  his  own  negligence. 
Chicago,  R.  I.  d  P.  B.  Oo.  v.  Battler,  64  Neb. 
636  (90  N.  W.  649;  97  Am.  St.  Rep.  666;  67 
L  R.  A.  890). 

318.  (1902.)  Where  a  passenger  luves 
his  car  of  his  own  volition  for  some  pur- 
pose of  his  own  not  incident  to  the  Journey 

he  is  pursuing,  at  a  place  not  designed  for 
the  discharge  of  passengers,  he  cannot 
claim  the  protection  of  section  3,  chapter 
72  of  the  Compiled  Statutes,  although  the 
carrier  may,  under  some  exceptional  cir- 
cumstances, still  owe  him  the  duty  Imposed 
on  It  by  the  common  law.  ChicaffO.  R.  I. 
,(  P.  R.  Oo.  V.  Sattler.  64  Neb.  636  (90  N.  W. 
C49;  97  Am.  St.  Rep.  666;  57  L.  R.  A.  890). 

319.  (1902.)  While,  If  a  railway  com- 
pany permits  the  practice  of  passeagers 
leaving  and  re-entering  their  train,  while 
at  a  sidetrack  at  an  Intermediate  station 
for  the  purpose  of  letting  another  train  pass 


on  the  main  track,  it  Is  bound  to  use  rea- 
sonable care  not  to  expose  such  passengers 

to  unnecessary  danger,  yet  it  Is  not  bound 
to  BO  regulate  its  business  as  to  make  the 
side-track  as  safe  a  place  of  Ingress  and 
egress  as  the  station  platform;  nor  does  it 
give  any  assurance,  under  such  ciremn- 
stances,  to  passengers  that  no  trains  will 
pass  while  they  are  crossing  or  recrosslng 
the  main  track.  Neither  does  the  call  cf 
"all  aboard,"  by  the  conductor  of  the  side- 
tracked train,  give  any  assurance  to  those 
who  have  left  their  train  tbat  they  may 
cross  the  track  in  safety  without  looking 
for  approaching  trains.  Chicago,  R.  I.  d 
J».  R.  Co.  V.  Sattler,  64  Neb.  636  (90  N.  W. 
649;  97  Am.  St.  Rep.  666;  57  L.  R.  A.  890). 

320.  (1902.)  Where  the  train  in  vhicb 
the  passenger  is  being  transported  is  run 
upon  a  switch  to  allow  the  passage  of 
another  train,  or  Is  stopped  at  a  place  other 
than  that  used  by  the  carrier  for  receiving 
and  discharging  passengers,  and  the  stop- 
page is  not  for  the  purpose  of  allowing 
passengers  to  board  the  train  or  aligbt 
therefrom,  one  who  leaves  the  train  miiTt 
usually  assume  all  tiie  ordinary  risks  In- 
cident to  his  action.  Chicago,  R.  1.  d  P. 
R.  Co.  V.  Sattler,  64  Neb.  636  (90  N.  W. 
649:  97  Am.  St.  Rep.  666;  57  L.  R.  A.  890). 

321.  (1904.)  Where  a  passenger  on  a 
through  fast  train,  that  has  side-tracked 
at  a  small  way  station  to  permit  anotber 
fast  train  to  pass,  leaves  the  train  and 
crosses  the  main  track  to  a  pump  for  a 
drink  and,  on  hearing  the  approaching 
train,  which  Is  running  at  a  high  rate  of 
speed,  starts  to  cross  the  track  ahead  of 
it  and  Is  struck  and  killed,  he  Is  guilty  of 
such  contributory  negligence  as  to  defeat 
a  recovery.  Sattler  v.  Chicago.  R.  I.  dc  P. 
R.  Co.,  71  Neb.  213  (98  N.  W.  663). 

Zieaving  car  while  in  motioii. 

322.  (1894.)  Where  a  woman  who  is  a 
passenger  on  a  railroad  train  starts  from 

her  seat  after  the  train  has  started  from 
the  station  of  her  destination  and  ebe  steps 
from  the  car  step  after  passing  the  plat- 
form, she  Is  guilty  of  such  negligence  as 
relieves  the  defendant  of  liability  for  her 
injuries  sustained.  Chicago,  B.  d  Q.  S-  Co. 
V.  Landauer,  39  Neb.  803  (58  N.  W.  434). 

323.  (1903.)  Evidence  that  shows  plain- 
tiff to  have  purchased  a  ticket  to  a  station 
beyond  her  real  destination,  because  the 
selling  agent  would  not  sell  to  tbe  latter 
station,  and  upon  arrival  at  her  destlna- 
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tion  she  started  to  leave  the  car,  but  before 
reaching  the  door  the  train  started,  but 
plaintiff  continued  the  act  of  alighting,  and 
was  injured,  sustains  a  verdict  In  favor  of 
plaintiff.  Chicago,  B.  Q.  R.  Co.  v.  Win- 
frey, 67  Neb.  13  (93  N.  W.  526). 

323a.  (1908.)  Where  plaintiff  was  neg- 
ligent in  attempting  to  alight  from  a  mov- 
ing car,  she  cannot  recover  although  defend- 
ant's conductor  was  negligent  in  not  pre- 
venting hier  from  making  the  attempt,  the 
doctrine  of  "last  clear  chance"  not  applying 
in  such  a  case.  Eruger  v.  Omafta  <C  0.  B. 
Street  R.  Co.,  80  Neb,  490  (114  N.  W.  571). 

324.  (ISOS.)  It  Is  not  necesarily  groBS 
negligence  In  every  case  for  a  passenger  to 
attempt  to  leave  a  train,  even  though  at 

the  time  it  be  in  motion.  CMcasro,  B.  t6  Q. 
B.  CO.  V.  Winfrev,  67  Neb.  13  (93  N.  W. 
626). 

Jumping  from  moving  train. 

325.  (1896.)  Where  a  passenger  know* 
ingly  jumps  from  a  moving  train  under 
such  clrcumatances  as  to  render  the  act 
obviously  and  necessarily  perilous  and  to 
show  a  willful  disregard  of  the  danger  in- 
curred thereby,  it  will  prevent  a  recovery 
for  the  injuries  received  therefrom.  Chi- 
caoo,  B.  d  Q.  R.  Co.  V.  Hyatt,  48  Neb.  161 
{€7  N.  W.  8). 

326.  (1894.)  Where  one  who  Is  riding 
on  an  engine  under  an  agreement  with  the 
fireman  to  shovel  coal  for  his  passage,  and 
having  been  told  to  get  off  before  reaching 
a  certain  station  as  he  would  be  arrested  if 
found  on  the  engine,  he  jumped  while  the 
train  was  rnnnlng  at  a  great  rate  of  speed 
and  is  killed,  the  court  did  not  err  in 
charging  the  jury  to  return  a  verdict  for 
the  defendant  in  an  action  by  his  admin- 
istrator. Woosley  V.  Chicago,  B.  d  Q.  R. 
Co.,  30  Neb.  798  (S8  N.  W.  444;  26  L.  R.  A. 
79). 

327.  (1893.)  It  is  not  such  contributory 
negligence  for  a  passenger  to  jump  from  a 
moving  train  as  will  in  every  case  prefvent 
a  recovery  under  section  3,  article  I. 
chapter  72,  Complied  Statutes,  but  where 
the  circumstances  are  such  as  to  render  it 
obviously  and  necessarily  perilous,  and  to 
show  a  wilful  disregard  of  the  danger  in- 
curred thereby,  such  act  amounts  to  crlm- 
iual.  Diligence.  Chicago,  B.  d  Q.  R.  Co.  v 
Landauer,  36  Neb.  642  (64  N.  W.  976). 

32S.  (1902.)  A  passenger  who  has  been 
carried  past  his  place  of  destination  by  a 


train  which  did  not  stop  for  him  to  alight, 
ivlthout  notice  to  or  knowledge  of  those 
In  charge  of  the  train,  simply  to  avoid 
being  carried  to  the  next  station,  Jumps 
from  the  steps  of  the  car  to  the  ground 
while  the  train  Is  in  rapid  motion,  and  is 
injured  thereby,  can  not  maintain  an  action 
against  the  railroad  company  to  recover 
damages  therefor.  Chicago,  B.  d  Q.  R.  Co. 
V.  Martelle,  65  Neb.  640  (91  N.  W.  364). 

Proximate  cause  of  injury. 

329.  (1894.)  Where  a  person  who  is 
riding  on  the  engine  of  a  railroad  train  by 
permission  of  the  englnemen,  agreeing  to 
shovel  coal  to  pay  for  his  passage,  and 
Is  told  to  get  off  before  coming  into  a  town 
or  he  would  be  arrested  if  found  on  the 
engine,  and  he  jumps  while  the  train  is 
moving  at  a  rapid  rate  of  speed  and  is 
killed,  such  act  of  the  deceased  was  crim- 
inal negligence  and  the  proximate  cause  of 
his  death.  Wooaley  v.  Chicago,  B.  d  Q.  R. 
Co.,  39  Neb.  798  (68  N.  W.  444;  26  L.  R. 
A.  79). 

Burden  of  proof. 

330.  (1898.)  In  a  suit  against  a  street 
railway  company  for  injuring  a  passenger 
it  Is  error  to  instruct  that,  the  Injuries 
being  shown,  the  carrier,  to  escape  liability, 
must  prove  that  tiie  passenger  was  guilty  of 
gross  negligence.  lAncoln  Street  R.  Co.  v. 
UcCJCilan,  64  Neb.  672  (74  N.  W.  1074;  69 
Am.  St.  Rep.  736). 

33X.  (1903.)  Where  plaintiff,  admittedly 
a  passenger  on  defendant's  street  car, 
alleged  that  he  was  thrown  therefrom  by 
reason  of  a  derailment  of  the  car,  and  de* 
fendant  denies  the  derailment  and  alleges 
that  plaintiff  jumped  off  the  car  while  It 
was  hi  motion,  an  instruction  that  the 
burden  of  proof  is  upon  the  plaintiff  to 
establish  by  a  preponderance  of  the  evi- 
dence that  he  was  injured  while  a  passenger 
of  the  defendant,  the  extent  of  his  in- 
juries and  the  dam^w  occasioned  thereby, 
Is  misleading.  Omaha  Street  R.  Co.  v. 
Boesen,  68  Neb.  437  (94  N.  W.  619). 

332.  (1905.)  Where  negligence  la  proved, 
or  where  from  the  nature  of  the  accident 
which  was  the  proximate  cause  of  the  in- 
jury negligence  Is  presumed,  the  carrier  is 
then  required  to  show  that  It  was  in  no- 
wise at  fault,  or  that  the  plaintiff  was 
guilty  of  some  negligent  act  which  con- 
tributed to  the  Injury  complained  of.  Lin- 
coln Traction  Co.  v.  Webb,  73  Neb.  136  (102 
N.  W.  258). 
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Sufficiency  of  evidence. 

333.  (1896.)  Held,  Under  the  facts 
proven  In  the  ease,  that  plaintiff  was  not 
guilty  of  such  negligence  In  allgbting  from 
a  moving  train  as  to  defeat  a  recovery  for 
Injuries  received  therefrom.  Chicago,  B.  <G 
g.  H.  Co.  V.  Hyatt,  48  Neb.  161  (67  N.  W. 
8). 

334.  (1896.)  Evidence  held  to  BO  clearly 
disclose  crlmlnlnal  negligence  on  the  part  of 
a  railway  passenger  as  to  permit  do  reason- 
able Inference  to  the  contrary.  Chicago,  B. 
d  Q.  R.  Co.  V.  Hague,  48  Neb.  97  (66  N.  W. 
XOOO). 

335.  (1893.)  Evidence  examined  and 
held,  to  show  that  plaintiff  was  guilty  of 
contributory  negligence  in  Jumping  from  a 
moving  train.    Chicago,  B.      Q.  R.  Co.  v. 

Landauer,  36  Neb.  642  (54  N.  W.  976). 

336.  (1904.)  Evidence  showing  that  a 
passenger  of  a  fast  through  train  left  the 
train  when  on  a  side-track  waiting  for 
another  fast  train  to  pass,  and  was  killed 
while  attempting  to  cross  the  main  track 
In  front  of  the  approaching  train,  warrants 
a  peremptory  instmctton  for  the  defendant 
In  an  actlcm  to  recover  for  such  death. 
Sattier  v.  Chicago,  B.  I.  d  P.  R.  Co.,  71  Neb. 
213  (98  N.  W.  663). 

Qoeatlon  for  jury. 

337.  (1889.)  Where  a  railroad  company 
constructed  its  platforms  for.  the  accom- 
modation of  passengers  getting  on  and  oft 
its  cars  between  a  side-track  and  the  main 
line  track,  the  distance  between  the  two 
tracks  being  about  six  feet,  and  where  a  pas- 
senger approaching  the  train  for  the  pui^ 
pose  of  taking  passage  sought  to  enter  the 
train  from  the  platform  of  the  rear  car, 
and  upon  approaching  the  door,  found  that 
that  portion  of  the  car  Into  which  the  door 
opened  was  set  apart  exclusively  for  bag- 
gage, and  then  sought  to  leave  the  car 
and  enter  a  passenger  car,  by  stepping  upon 
and  passing  along  the  platform  between 
the  two  tracks  to  the  passenger  car.  but 
finding  the  platform  crowded  with  other 
passengers,  he  sought  to  pass  through  and 
around  the  company  of  passengers,  but  in 
doing  BO  was  stmefc  by  a  passing  train 
moving  at  a  rapid  rate  of  speed.  It  was  held, 
the  question  of  his  want  of  care  was  prop- 
erly submitted  to  the  Jury,  and  that  his  con- 
duct was  not  such  as  would  require  the 
court  to  declare  it  negligent.  Union  P.  R. 
Co.  V.  Sue,  25  Neb.  772  (41  N.  W.  801). 


338.  (1891.)  In  an  action  to  recover  for 
personal  injuries  sustained  by  reason  of 
alleged  negligence  of  defendant  in  starting 
its  train  while  ptalutlfl  was  alighting 
therefrom,  by  which  the  defendant  charged 
contributory  negligence  on  the  part  of 
plaintiff,  there  being  questions  of  fact  to 
determine,  the  court  properly  refused  to 
take  the  case  from  the  Jury..  Omaha  d  R. 
V.  R.  Co.  V.  Chollette,  33  Neb.  143  (49  N.  W. 
1114). 

339.  (1894.)  In  an  action  to  recover  for 
injuries  sustained  by  a  woman  for  an  al- 
leged sudden  jerking  of  a  street  car.  as 
she  was  In  the  act  of  alighting,  whether 
she  was  guilty  of  contributory  npgligence 
in  stepping  onto  the  platform  of  the  car 
while  in  motion,  and  In  not  using  the  hand- 
holds on  the  uprights,  were  questions  of 
fact  for  the  Jury.  Omaha  Street  R.  Co.  v. 
Craig,  39  Neb.  601  (68  Neb.  N.  W.  209). 

340.  (1894.)  Whether  alighting  froma 
moving  tndn  constitutes  negligence  or  not 
Is  a  fact  to  be  determined  by  the  Jury,  tak- 
ing Into  consideration  all  the  circumstances 
in  evidence  In  the  case.  Omaha  Street  R. 
Co.  17.  Craig,  39  Neb.  601  (58  N^  W.  209). 

S40a.  (1894.)  Where  a  passenger  nt'on 
a  street  car,  alighted  on  the  side  next  a 
parallel  track,  and  was  struck  and  killed 
by  a  car  upon  that  track,  and  the  car  from 
which  he  alighted  had  steps  upon  that  sMe, 
with  no  gate  or  barricade  to  prevent  their 
use,  and  no  warning  was  given  to  him  as 
to  the  danger  of  dismounting  on  that  Bfde, 
nor  of  the  approach  of  the  car  on  the  other 
track,  the  questions  of  negligence  and  con- 
tributory negligence  were  properly  left  to 
the  Jury.  Omaha  Street  R.  Co.  v.  Loehnet- 
sen,  40  Neb.  87  (58  N.  W.  535). 

341.  (1896.)  Whether  the  act  of  a  p<^r- 
son  In  attempting  to  board  a  moving  street 
car  Is  negligence  Is  generally  a  fact  to  be 
determined  by  the  jury.  Omaha  Street  R. 
Co.  V.  Martin,  48  Neb.  65  (66  N.  W.  1007). 

■  342.  (1897.)  The  question  of  defend- 
ant's negltgence  and  of  plaintiff's  contribu- 
tory negligence,  unless  conclusively  estab- 
lished by  the  evidence,  should  be  submitted 
to  the  Jury.  Union  P.  R.  Co,  v.  Evans,  52 
Neb.  50  (71  N.  W.  1062). 

343.  (1903.)-  Whether  or  not  a  passen- 
ger  on  a  railroad  train  was  guilty  of  such 
contributory  negligence  in  attempting  to 
leave  the  car  at  her  destination,  and  before 
she  reached  the  door  the  train  started  and 
she  continued  the  act  of  alighting,  which 
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resulted  in  an  Injury  to  her,  was  properly 
Kubmitted  to  the  jury  Chicago,  B.  &  Q.  R. 
Co.  V.  Winfrey,  67  Neb.  13  (93  N.  W.  526.) 

344.  (1906.)  In  an  action  for  damage 
Bustalned  by  one  as  a  passenger,  who,  while 
runntug  to  catch  a  train  that  had  t>een  an- 
nounced as  about  to  leave  the  station,  and 
while  crossing  the  main  tracks  to  where 
such  train  stood  was  struck  by  a  fast  train 
that  passed  the  station  without  stopping, 
the  question  of  contributory  negligence  is 
for  the  Jury.  Hicka  v.  Union  P.  R.  Co.,  76 
Neb.  496  (107  N.  W.  798). 

344o.  (1907.)  In  the  circumstances  of 
this  case,  the  question  of  whether  a  passen- 
ger  was  guilty  of  negligence  in  going  from 
tbe  platform  to  the  step  of  a  moving  street 
car  with  the  Intention  of  alighting  there> 
from  is  a  question  of  fact  for  the  Jury,  and 
not  one  of  law  for  the  court.  Bendekovicle 
V.  Omaha  <t  C.  B.  Street  R.  Co.,  80  Neb.  174 
(113  N.  W.  988). 

345.  (1907.)  Whether  a  passsenger  on 
a  street  car  Is  guilty  of  negligence  In  riding 
on  a  step  of  a  platform  of  a  crowded  car 
is  a  question  for  the  Jury.  Coffey  v.  Omaha 
d  C.  B.  Street  B.  Co.,  79  Neb.  286  (112  N.  W. 
589). 

Instructions. 

346.  (1893.)  In  an  action  to  recover  for 
the  death  of  one  who  was  Injured  while 
alighting  from  a  railroad  train,  rhe  exist- 
ence of  negligence  should  be  proved  and 
passed  upon  by  the  Jury  as  any  other  tact. 
It  is  Improper  to  state  to  the  jury  a  cir- 
cumstance or  group  of  circumstnnces  as 
to  which  there  has  been  evidence  on  the* 
trial,  and  Instruct  that  such  fact  or  group 
of  fects  amount  to  negligence  per  ae.  At 
most,  the  Jury  should  duly  be  Instructed 
that  auch  circumstances,  If  established  by 
a  preponderance  of  the  evidence,  are  prop- 
erly to  be  considered  in  determining  the 
existence  of  negligence.  Sfiasouri  P.  R.  Co. 
V.  Baier.  37  Neb.  235  (55  N.  W.  913). 

346a.  (1894.)  In  an  action  for  death  of 
a  passenger  who  dismounted  from  a  street 
car  on  the  side  next  a  parallel  track  and 

was  struck  by  a  car  coming  on  such  track, 
the  instructions  set  out  In  the  opinion,  held 
to  state  the  law  correctly.  Omaha  Street 
R.  Co.  V.  Lo€hnei$en,  40  Neb.  39  (58  N.  W. 
S35). 

347.  (1S94.)  Such  expressions  as  "slight 
negligence"  and  "slight  want  of  ordinary 
•are"  should  never  be  used  in  Instructions  to 
Joriea,  aa  aneh  ezpresslonB  tend  to  obscure 


and  confuse  what  should  be  stated  In  plain 
and  concise  language.  Omaha  Street  R.  Co. 
V.  Craig,  39  Neb.  601  (58  N.  W.  209). 

E.  Ejection  of  FassoiGrera. 

Bight  to  eject  passenger. 

348.  (1881.)  Tbe  right  of  expulsion' of 
a  passenger  for  non-compliance  with  a  reg- 
ulation requiring  a  ticket  may  be  exercised 
after  leaving  the  station,  at  any  suitalsle 
place,  under  all  the  circumstances  of  the 
particular  case.  Burlington  <t  M.  R.  R.  Co. 
V.  Rose,  11  Neb.  1T7  (8  N.  W.  433). 

849.  ( 1892. )  In  ejecting  a  passenger 
from  the  street  car  the  conductor  can  use 
no  more  force  than  is  necessary  for  that 
purpose,  and  If  he  do  so  tbe  company  will 
be  liable.  Haman  v.  Omaha  Street  R.  Co., 
35  Neb.  74  (62  N.  W.  830). 
Nature  of  action. 

350.  (1897.)  Parties  rightfully  on  a  rail- 
road train  by  virtue  of  a  contract  for  their 
carriage  to  an  agreed  destination,  and  who 
are  wrongfully  ejected  before  the  journey 
is  completed,  may  sue  for  a  breach  of  the 
contract,  pr  in  an  action  ex  delicto  for  tort 
or  negligence  of  the  carrier.  Chicago,.  B.  rf 
Q.  R.  Co.  V.  Spirk,  51  Neb.  167  (70  N.  W. 
926). 

Ejecting  trespasser. 

351.  (1903.)  While  the  common  carrier 
owes  a  person  who  boards  a  train  for  the 
purpose  of  stealing  a  ride,  no  active  duty 
as  a  passenger,  yet,  if  It  uses  unnecessary 
force  to  remove  him,  or  expel  him  at  a 
dangerous  place,  or  while  the  train  Is  mov- 
ing at  a  dangerous  rate  of  speed,  and  he 
thereby  sustains  Injury,  the  carrier  Is  liable 
In  damages.  Pledger  v.  Chicago.  B.  t£  Q.  R. 
Co.,  69  Neb.  456  (95  N.  W.  1057). 

351a.  (1905.)  One  stealing  a  ride  on  a 
freight  train  is  a  trespasser  and  may  be 
ejected  by  force  under  proper  circum- 
stances. Chicago.  B.  x  Q.  R.  Co.  v.  White, 
73  Neb.  870  (103  N.  W.  661). 

Bules  and  regulations  of  carrier. 

352.  (1881.)  A  railroad  company  has 
the  power  to  make,  and  In  a  reasonable 

manner  to  enforce,  a  rule  or  regulation  to 
carry  passengers  on  Its  freight  trains,  either 
not  at  all,  or  only  upon  tbe  condition  that 
they  provide  themselves  with  tickets.  Bur- 
lington «E  M.  R.  R.  Co.  «.  Rose.  11  Neb.  177 
(8  N.  W.  433). 

Notice  of  rules  and  regulations. 

353.  (1881.)  In  the  enforcement  of  a. 
regulation  that  passengers  wlU  not  be  car- 
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rted  on  a  freight  train  unless  they  have 
tickets,  previous  notice  thereof  must  be 
given.  It  is  not,  however,  required  of  a 
railroad  company  to  bring  home  to  a  pas- 
senger actual  notice  of  the  regulation  be- 
fore the  train  leaves  the  station  where  he 
entered  tiie  car,  to  Justify  his  expulsion 
therefrom,  for  want  of  a  ticket,  at  any 
other  than  a  regular  stopping  place.  All 
that  is  required  is,  that  a  suitable  general 
notice  to  the  public  be  given  for  such  length 
of  time  before  the  regulation  Is  pnt  into 
operation,  as  to  make  It  reasonably  certain 
that  all  passengers  In  the  exercise  of  due 
diligence  must  become  awwe  of  Its  exist- 
ence. Burlington  d  M.  R.  R.  Co.  v.  Ro»e,  11 
Neb.  177  (8  N.  W.  433). 

3S4.  (1881.)  Notices  published  notify- 
ing passengers  that  none  without  tickets 
would  be  carried  on  freight  trains  sufficient 
to  put  passengers  on  their  guard  and  pas- 
sengers are  bound  thereby;  and  a  tender  of 
a  fare  to  the  conductor  was  a  void  act  con- 
ferring no  right  on  the  passenger.  Burling' 
ton  d  M.  B.  R.  Oo.  V.  Rose,  11  Neb.  177  (8 
N.  W.  433). 

Ejection  at  wrong  station. 

356.  (1897.)  Where  passengers  on  a 
railroad  train  which  does  not  stop  at  the 
station  to  which  their  tickets  entitled  them 

to  be  carried,  and  their  being  so  situated  Is 
not  the  result  of  their  own  negligence  but 
that  of  the  company  or  its  employees,  were 
ejected  from  the  train  by  the  conductor  and 
other  employes  of  the  company  in  obedience 
to  a  rule  of  the  company  for  the  guidance 
of  the  conductor  In  such  cases,  at  a  station 
other  than  the  one  to  which  they  were  to 
be  carried,  the  company  is  liable  in  an  ac- 
tion ex  delicto  for  all  damages  which  result 
or  flow  directly  from  the  negligence.  Chi- 
cago, B.  (£  Q.  R.  Oo.  V.  Bptrk,  SI  Neb.  167 
(70  N.  W.  926). 

Damage*. 

366.  (1892.)  The  measure  of  damages 
recoverable  for  an  assault  In  a  street  car 
conductor  ejecting  a  passenger  from  the 
car  is  actual  damages  sustained  in  the  as- 
sessment of  which  the  jury  may  consider 
the  character  and  extent  of  the  injuries, 
the  pain  suffered,  loss  of  time,  and  cost  of 
medical  attendance.  Haman  v.  Omaha  Borte 
Car  Co.,  35  Neb.  74  (52  N.  W.  830). 

357.  (1897.)  Injuries  incident  to  a  trip 
across  a  prairie  held  not  elements  of  dam- 
age In  a  suit  against  a  carrier  for  wrong- 
fully ejecting  plaintiff  from  a  train.  Chi- 


cajo.  B.  tC  Q.  R.  Co.  V.  Spirk,  51  Neb.  1«7 
70  N.  W.  926). 

368.  (1897.)  If  an  action  Is  brought 
for  the  tort  or  n^ligence  tn  the  ejectim  of 
a  passenger  the  measure  of  damages  will  be 
compensation  for  all  Injuries  which  are 
directly  caused  or  flow  from  the  wrongfnl 
act  or  acts.  Chicago,  B.  d  Q.  R.  Co.  v. 
Spirk,  51  Neb.  167  (70  N.  W.  926). 

359.  (1897.)  If  action  is  brou^t  (or 
a  breach  of  the  c(mtract  resulting  from 
ejection  of  a  passenger,  the  measure  of  dam- 
ages will  be  such  as  may  folrly  be  consid- 
ered as  arising  naturally,  or  in  the  usual 
course  of  things  from  the  breach,  or  such 
as  may  reasonably  be  suppc^ed  to  have  been 
in  contemplation  of  the  parties  to  the  con- 
tract when  It  was  made,  as  the  probable 
result  of  Its  breach.  Chicago,  B.  d  Q.  R. 
Co.  V.  BpirTe,  51  Neb.  167  (70  N.  W-  926). 

360.  (1899.)  Damages  assessed  held  In- 
adequate and  did  not  furnish  compensation 
for  the  loss  shown.  Spirk  v.  Chicago,  B. 
d  Q.  R,  Co.,  67  Neb.  565  (78  N.  W.  272). 

Pleading. 

361.  (1897.)  Petition  alleging  that  plain- 
tiffs purchased  tickets  which  entitled  them 
to  a  safe  passage  on  or  over  plaintiff  In 
error's  road  from  a  named  starting  point  to 
a  designated  destination,  and  that  th^  be- 
came passengers  on  said  railroad  accord- 
ingly, and  took  seats  In  the  cars  of  the  plain- 
tiff in  error,  to  be  carried  to  their  journey's 
end,  and  were  carried  directly  toward  their 
destination  until  a  station  called  Benkelman, 
on  the  line  of  the  road,  was  reached,  when 
they  were  unlawfully  and  forcibly  ejected 
from  the  tndn  or  car  In  which  they  were 
riding,  held  to  state  a  canse  of  action. 
Chicago,  B.  d  Q.  R.  Co.  v.  SpirK  61  Neb. 
167  (70  N.  W.  926). 

361a.  (1906.)  Petition  In  an  action  for 
negligence  In  ejecting  plaintiff,  a  tre^asser, 
from  a  train,  when  construed  in  the  lig^t 

of  the  entire  record,  held  sufficient  to  sup- 
port a  Judgment  for  plaintiff.  Chicago,  R. 
I.  d  P.  B.  Co.  V.  Kerr,  74  Neb.  1  (104  N.  W. 
49). 

Evidence. 

361&.  (1906.)  Evidence  held^  sufficient 
to  sustain  verdict  for  plaintiff  in  an  action 
for  injuries  received  by  a  trespasser  ejected 
from  a  freight  train.  Chicago,  R.  1.  <£  P.  R. 
CO.  V.  Kerr,  74  Neb.  1  (104  N.  W.  49). 

Question  for  Jury. 

362.  (1899.)  Whether  passengers  on  a 
railway  train  have  exercised  the  required 
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care  to  aacertaln  whether  they  are  on  the 
right  train  or  In  the  proper  car  of  the  train 
to  reach  their  deathiation  Is  generally  a 
question  ot  fact  to  be  submitted  to  the  Jury. 
Spirk  V.  Chicago,  B.  <£  Q.  R.  Co.,  57  Neb. 
565  (78  N.  W.  272). 

F.  Passen^'B  Effects. 
Liability  for  baggage. 

363.  (1895.)  A  common  carrier  under- 
taking to  transport  the  bagga^  ot  Its  pas- 
sengers Is  held  by  the  law  to  the  stolcteat 
accountability;  and  If  the  carrier  receives 
such  baggage,  and  undertakes  Its  carriage, 
it  cannot  be  r-tlieved  from  liability  therefor 
by  anything  save  the  act  of  God  or  of  the 
public  enemy.  Rinfftoalt  v.  Waltaah  R.  Oo., 
4S  Neb,  760  (64  N.  W.  219). 

364.  (1896.)  A  carrier  Is  not  liable  for 
the  baggage  of  its  passenger  unless  the 
evidence  shows  that  the  baggage  claimed  to 
be  lost  and  sued  for  came  Into  the  posses- 
sion  of  the  carrier.  Ringwalt  v.  Wabaah 
R.  Co.,  45  Neb.  760  (64  N.  W.  219). 

365.  (1907.)  Where  a  railway  company 
gives  no  explanation  as  to  the  loss  of  a 
passenger's  baggage  white  In  the  baggage 
room  at  its  station,  the  presumption  arises 
that  It  resulted  from  the  negligence  of  the 
bailee.  Camp&ell  v.  MUtouri  P,  R.  Co., 
78  Neb.  479  (111  N.  W.  126). 

366.  (1907.)  The  liability  of  a  railway 
company  for  the  loss  of  baggt^e  of  a  pas- 
senger, after  It  has  been  removed  from  the 
train  and  taken  Into  the  baggage  room  at 
a  station.  Is  that  of  a  warehouseman. 
Oamplell  v.  Miaaowri  P,  A.  Co.,  78  Neb. 
479  (111  N.  W.  126). 

 Loss  by  conneeting  carrier. 

367.  (1896.)  Where  a  trunk  containing 
Jewelry  was  delivered  to  a  drayman  and  by 
him  taken  to  a  railroad  station  where  It 
was  checked  under  a  passenger's  ticket  and 
delivered,  after  being  transported  by  several 
connecting  lines,  to  Its  destination  when  it 
was  again  taken  by  a  drayman  to  the  resi- 
dence of  the  owner,  in  the  absence  of  a 
showing  that  the  trunk  was  not  opened 
or  tampered  with  by  the  drayman  no  re- 
covery can  be  had  against  the  railroad  com- 
pany for  the  loss  of  such  jewelry.  Ringwalt 
V.  Wabaah  R.  Co.,  46  Neb.  760  (64  N.  W. 
219). 

368.  (1907.)  Where  a  carrier  uses  the 
railway  station  of  another  carrier,  over 
whose  lines  it  operates  Its  trains,  at  which 
to  discharge  passengers  and  baggage,  and 
the  agent  of  the  latter  company  removes 


and  cares  for  such  baggage  the  same  as 
that  coming  on  his  own  line,  except  that 
all  checks  are  taken  off  before  the  baggage 
Is  removed  from  the  train,  such  agent  is 
the  ^ent  of  the  former  carrier  also.  In 
the  receipt  and  care  of  such  baggage  so  as 
to  render  it  liable  for  loss  of  baggage  taken 
by  him  fnto  the  baggage  room.  Campbell 
V.  MissouH  P.  R.  Co.,  78  Neb.  479  (111  N. 
W.  126). 

Baggage  check  as  evldmee. 

369.  ( 1897. )  A  cfurler's  check  for 
baggage  Is  prima  facte  evidence  that  the 
baggage  was  delivered  to  the  carrier,  and 
when  such  a  check  has  been  Introduced  In 
evidence  the  burden  of  proof  Is  on  the  party 
alleging  non-delivery.  Chicago,  B.  d  Q.  R 
Co.  V.  Steear,  53  Neb.  95  (73  N.  W,  466). 

Q.  Balace  Cars  and  Sleeping  Gars. 
Iilabillty  for  loss  to  passenger. 

370.  (1889.)  A  sleeping  car  company, 
BO  far  as  it  renders  service  similar  In  kind 
to  an  Innkeeper.  Is  subject  to  the  same  lia- 
bilities; and  where  an  article  of  wearing 
apparel  belonging  to  a  passenger  In  one 
of  such  cars  has  been  placed  In  the  care  of 
the  porter,  and  Is  stolen  from  the  car,  the 
company  will  be  liable  therefor.  Pullman 
Palace  Car  Co.  v.  Lowe,  28  Neb.  239  (44 
N.  W.  226;  26  Am.  St  Rep.  326;  6  L.  R.  A. 
809). 

371.  (1889.)  "Guest"  and  'lodger"  de- 
fined. Pullman  Palace  Car  Co.  v.  Lowe,  28 
Neb.  239  (44  N.  W.  226;  26  Am.  St.  Rep.  325; 
6  L.  R.  A.  809). 

372.  (1906.)  Evidence  in  an  action  by 
a  passenger  a^iinst  a  sleeping  car  company 
held  to  sustain  a  finding  of  theft  of  Jewelry 
from  plaintiff  while  asleep  In  a  sleeping 
car  of  defendants.  Pullman  Palace  Car  Co. 
V.  Woodt,  76  Neb.  694  (107  N.  W.  858). 

CATTLE. 

See  Animal*. 

(Carriage  of  live  stock,  see  Carriers,  III. 

CATTLE  GUARDS. 
Duty  of  railroad  to  erect,  see  Railroads, 
It  186-199. 

CAVEAT  EMPTOR. 
Application  of,  to  sale  of  lands  by  execu- 
tor,   see    Executora    and  Administratora, 
$i  232-334. 

Purchaser  at  judicial  sale,  see  -fudictal 

Sales,  n  510-518. 

As  applied  to  sale  of  chattels,  see  Sales. 

Application  of  rule  to  purchaser  at  tax 
sale,  see  Taxation,  SS  739,  740. 
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CEMETERIES. 

ANALYSIS. 

Nature  of  private  association,  S  1. 

Statutory  provisions,  $|  2,3. 

Establishment  and  purchase  of  property  for,  {  4. 

Exemptions,  |i  6-7. 

Enjoining  burial  as  a  nuisance,  f  S  8-13. 


Cboss-Refebexcg. 
Land     donated  as  cemetery  subject  to 
creditor's  suit,  see  Creditor'a  Suit,,  S  26. 

Nature  of  private  asEOciatlon. 

1.  (1S94.)  A  cemetery  association  or- 
ganized under  section  46,  chapter  16,  Com- 
plied Statutes,  is  a  private  corporation. 
Pokrok  Zapadu  PuWahing  Co.  v.  Zizkovaky, 
42  Neb.  64  (60  N.  W.  358). 

Statutory  provisions. 

2.  (1888.)  As  to  whether  chapter  15 
of  the  Session  Laws  of  1887,  proTlding  for 
the  establishment  of  cemeteries  In  cities, 
is  repealed  by  the  provisions  of  chapter  li 
of  the  Session  Laws  of  1887  subsequently 
enacted,  gwere.  State,  ex  ret.  Wj/uka  Ceme- 
tery Asa'n,  V.  Bartling,  23  Neb.  421  (86  N. 
W.  811). 

3.  (1888.)  The  provisions  of  section  330, 
chapter  15  of  the  Session  Laws  of  1887,  pro- 
viding for  the  more  efficient  management 
and  care  of  cemeteries  and  cemetery  grounds 
in  cities  of  the  second  class  and  Tillages,  has 
no  application  to  "cities  of  the  second  cinss 
of  over  6,000  Inhabitants,"  as  created  by 
article  II  of  chapter  14  of  the  Compiled 
Statutes  of  1885,  but  Is  limited  to  article 
I  of  said  chapter,  and  to  chapter  14  of  the 
Compiled  Statutes  of  1881.  State,  ex  reJ. 
Wyuka  Cemetery  Ass'n,  v.  Bartling,  23  Neb. 
421  (36  N.  W.  811). 

Establishment  and  purchase  of  property 
for. 

4.  (1888.)  Nebraska  City,  being  a  city 
of  the  second  class  having  over  5,000  inhab- 
itants. Is  governed  by  the  act  of  March  1, 
1883,  as  amended  by  chapter  14  of  tbe  Ses- 
sion Laws  of  1885,  which  act  confers  upon 
the  city  the  right  to  enact  ordinances  for 
the  purpose  of  purchasing,  holding,  and 
controlling  cemeteries.  State,  ex  rel.  WyuJca 
Cemeterp  Aaa'n,  v,  Bartling,  28  Neb.  421 
(36  N.  W.  811). 


Exemptions. 

5.  (1902.)  Real  esUte  platted  and  ded- 
icated for  a  public  cemetery,  which  1b  used 
exclusively  for  burial  purposes,  ia  exempt 
from  forced  sale.  Firat  Nat.  Bank  of 
Pawnee  City  v.  Hazela,  63  Neb.  844  (  89  N. 
W.  378;  56  L.  R.  A.  765). 

6.  (1902.)  The  fact  that  the  owner  of 
the  legal  title  to  a  portion  of  the  lots  in  a 
cemetery  receives  a  portion  of  the  revenues 
derived  from  a  sale  thereof  when  required 
for  burial  purposes,  does  not  render  such 
unsold  lots  subject  to  execution,  legal  or 
equitable.  Firat  Nat.  Bank  of  Pawnee  City 
V.  HazeU,  63  Neb.  844  (89  N.  W.  378;  56  L. 
R.  A.  765). 

7.  (1902.)  Real  estate  platted  into  lots 
and  blocks  and  dedicated  for  a  public  cem- 
etery cannot  be  reached  by  an  equitable 
proceeding  in  the  nature  of  a  creditor's 
bill.  Firat  Nat.  Bank  of  Pawnee  City  v. 
Hazela,  63  Neb.  844  (89  N.  W.  378;  56  U  R. 
A.  765). 

Enjoining  burial  as  a  nuisance. 

8.  (1903.)  A  court  of  equity  will  enjoin 
the  use  of  a  tract  of  land  for  cemetery 
purposes  so  situated  that  the  bnrial  of  the 

dead  there  will  Injure  life  or  health,  either 
by  corrupting  the  surrounding  atmosphere, 
or  the  water  of  wells  or  springs.  Braasch 
V.  Cemetery  Aaa'n,  69  Neb.  300  (96  N.  W. 
646). 

9.  (1903.)  A  burial  ground  near  dwell- 
ings is  not  necessarily  a  nuisance,  and  the 
court  will  only  interfere  and  enjoin  Its  use 
on  clear  and  convincing  proof  of  probable 
injury.  Braaach  v.  Cemetery  Aaa%  69  Neb. 
300  (96  N.  W.  646). 

10.  (1903.)  Evidence  held  Issufflclent 
to  sustain  an  injunction  against  the  es- 
tablishment of  a  cemetery  near  plaintiff's 
land  and  wells.  Braaach  v.  Cemetery  A*a% 
69  Neb.  300  (95  N.  W.  646). 

11.  (1906.)   The  cause  upon  which  the 
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order  allowing  a  perpetual  injunction 
against  the  use  of  a  tract  of  land  for 
burial  purposes  Is  not  removed,  and  the 
threatened  InTaslon  of  the  plaintiffs  rights 
is  not  obrlated,  by  an  ordinance  of  the  city 
within  which  such  tract  of  land  Is  located, 
which  authorizes  the  health  commissioner 
in  bis  discretion  to  provide  rules  and  grant 
permits  for  the  burial  of  dead  bodies  in  a 
different  manner  than  that  ordinarily  ob- 
taining, by  covering  the  bottom  and  walls 
of  the  grave  with  a  coat  of  mortar,  so 
as  to  render  the  same  impervious  to  the 
fluids  arising  from  decomposition  of  dead 
tiodies.  IfOtoe  v.  Prospect  Hill  Cemetery 
Asm,  75  Neb.  85  (106  N.  W.  429). 

12.  (1905.)  Evidence  examined,  and  it 
is  found  that  there  has  been  no  material 
change  since  the  entry  of  the  final  order 
allowing  a  perpetual  Injunction  in  respect 
of  the  wells  on  the  premises  of  the  plain- 
tiffs, and  the  threatened  dangers  to  them 
because  of  the  pollution  of  the  underground 
waters  from  which  such  w^ls  are  supplied, 
by  reason  of  the  decomposition  of  dead 
bodies,  if  Interred  In  the  tract  of  land  in- 
volved in  the  controversy,  and  that  no 


such  change  has  arisen  since  the  rendition 
of  the  original  decree  In  the  action  in  re- 
spect of  such  matters  as  would  Justify  the 
modiflcatlon  or  vacation  of  the  order  of 

Injunction  therein  allowed.  Lowe  v.  Pros- 
pect Hill  cemetery  Aaa'n,  75  Neb.  85  (106 
N.  W.  429). 

13.  (1905.)  Where.  In  an  action  In 
which  the  object  is  to  enjoin  the  defendant 
from  using  a  certain  tract  of  land  for  the 
interment  of  dead  bodies,  one  of  the  vital 
issues  is  whether  such  land  Is  a  part  of  an 
established  cemetery,  and  it  is  in  such 
action  determined  that  It  Is  not,  a  resolu- 
tion afterwards  passed  by  the  city  council 
of  the  city  In  which  such  grounds  are  sit- 
uated to  the  effect  that  such  disputed 
ground  is  a  part  of  the  cemetery,  and  is 
not  therefore  taxable,  will  not  affect  the 
question  as  litigated  and  determined,  and 
win  afford  no  sufBcient  basis  for  modifica- 
tion or  vacation  of  an  order  for  perpetual 
Injunction  restraining  the  defendants  from 
the  use  of  such  ground  for  burial  purposes. 
Lowe  V.  Prospect  Hill  Cemetery  Att'n,  75 
Neb.  86  (106  N.  W.  429). 


CENSUS. 


Cboss-Refebence. 
School  census,  see  SchooJa  ana  BcTiool  Dis- 
trictt,  §  257. 

1.  ( 1898. )  Courts  will  take  judicial 
notice  of  a  United  States  census  and  its 
results,  a  school  census  and  its  results; 
also  of  an  authorized  eleeUon  and  its  re- 
sults, and  the  number  of  votes  cast  thereat 
Kokes  V.  State,  ex  rel.  Koupal,  55  Neb.  691 
(76  N.  W.  467). 

2.  (1898.)  Whether  a  person  has  been 
enumerated  In  the  census  taken  by  a  school 
board,  should  be  established  by  the  pro- 
duction of  the  proper  record  disclosing  the 
facts,  state  v.  School  DUtrict,  55  Neb. 
317  (75  N.  W.  855). 

3.  (1902.)  Evidence  aliunde  the  ceusua 
reports  may  be  resorted  to  for  fixing  the 
population  of  a  county.  State,  ex  rel.  Blees- 
itiff,  V.  Davis,  66  Neb.  333  (92  N.  W.  740). 

4.  (1902.)  The  United  States  census 
reports,  showing  the  population  of  a  county, 
are  not  conclusive  evidence  that  the  popula- 
tion is  In  fact  as  given  In  such  report. 
State,  ex  rel.  Bleeeinff,  v.  Davis,  66  Neb. 
333  (92  N.  W.  740). 


CERTAINTY. 
Of  contract  for  sale  of  real  property,  see 
Vendor  and  Purchaser,  H  27-80. 

CERTIFICATE. 
Of  transcript  in  error  proceedings,  see 
Appeal  and  Error,  H116&-1166. 
Of  bank  deposits,  see  BanJea  and  Banlc- 

ing,  IS  170-180. 

As  to  contents  of  bill  of  exceptlonB,  see 
Exceptions,  Bill  of,  IS  203-228. 

As  to  liens  on  property  levied  on,  see 
Execution,  §§  83-85. 

Of  officer  taking  deposition,  see  Deposi- 
tions, §S27,  28. 

Compelling  grant  of  certificate  of  elec- 
tion, see  Mandamus,  SS  189,  190. 

Of  receiver,  see  Receivers.  S  84. 

Teacher's  certificate,  see  Schools  and 
School  DiatHcts,  fiS  240,  241. 

CESTUI  QUE  TRUST. 

See  Trusts. 

CHALLENGE. 

To  Jury,  see  Jury,  SS  261-286. 
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CHAMBERS. 
Granting    writ   of   oulstance    at,  see 

Assistance,  Writ  of,  §1. 

Granting  license  to  administrator  to  sell 
realty,  see  B^cutora  and  Administrators, 
8  212. 


Conflrming  Judicial  sale  at,  see  Jfudidai 
Sales,  Sf  38C-386. 

Power  of  judge  In  general,  see  Judges, 
H  20,  21. 

Issuing  writ  of  mandamoa  at.  see  Jfon- 
damus,  1(240-245. 


CHAMPERTY  AND  MAINTENANCE. 


Cboss-Refebe  N  ce:s. 
See,  also.  Attorney  and  Client. 

Encouragement  of  litigation  by  attorney, 
see  Attorney  and  Client,  %  11. 

1.  (1894.)  In  order  to  constitute  cham- 
perty the  contract  between  the  attorney  and 
his  client  must  not  only  provide  that  the 
attorney  shall  have  a  part  o{  the  money  or 
thing  recovered  in  the  action,  but  it  must 
also  provide  that  the  attorney  shall  at  his 
own  expense  support  the  suit,  !»  responsi- 
ble for  the  costs,  and  take  all  the  risks  of 
the  litigation.  Omaha  d  R.  V.  R.  Oo.  v. 
Brady,  39  Neb,  27  (  57  N.  W.  767). 

2.  (18994.)  A  railroad  company  sued 
for  damages,  alleged  to  have  been  sustained 
by  plaiDtitt  through  its  negligence,  cannot 
Interpose  as  a  defense  that  the  suit  Is  being 
carried  on  by  virtue  of  a  champertous  agree- 
ment between  plaintiff  and  his  counsel  ; 


this  Is  a  defense  available  only.  If  at  all, 
to  the  plaintiff  in  a  suit  against  him  on 

the  contract.  Omaha  A  R.  Y.  R.  Co.  v. 
Brady.  39  Neb.  27  (57  N.  W.  767). 

3.  {1894.)  Strangers  to  a  contract  can- 
not set  up  as  a  defense  to  an  Independent 
action  that  such  contract  was  void  as  being 
champerty.  Oliainberlain  v.  Orimes,  48 
Neb.  701  (60  N.  W.  984). 

CHANCERY. 

See  Equity. 

CHARACTER. 

Evidence  of  character  of  party  to  dvll 
action,  see  Evidence,  IS  94,  137.  138. 

Proving  character  of  witness  to  Impeach 
testimony,  see  Witnesses,  IV,  B. 

Evidence  as  to  character  of  defendant  in 
criminal  prosecution,  see  Criminal  Law, 
IS  263-276. 


CHARITIES. 

ANALYSIS. 


Validity  of  deriae,  ||  1, 8. 
Bnforeement  of  trust,  ||  3-6. 

 Power  of  trustee,  $  7. 

Action  for  accounting.  $|  8, 9. 

VaUdity  of  derlaa. 

1.  (1900.)  The  provisions  for  the  ad- 
ministration of  charitable  trusts  under  the 
statute  of  43  Elizabeth  held  not  to  be  in 
force  in  this  state.  8t.  James  Orphan  Asy- 
Ivm  V.  Shelby,  60  Neb.  796  (84  N.  W.  273; 
83  Am.  St.  Rep.  553). 

2.  (1900.)  A  devise  of  certain  land  to 
a  certain  bishop,  or  to  his  successors  In 
case  twtator  survive  him.  and  "my  wish  and 
direction  is  that  the  said  bishop  •  •  ♦ 

apply  the  said  lands  and  proceeds  arising 
therefrom  to  some  charity  according  to  his 
Judgment,"  Is  not  void  for  uncertainty.  St. 
James  Orphan  Asylum  v.  Shelby,  60  Neb. 
796  (84  N.  W.  278;  88  Am.  St  Rep.  563). 


Enforcement  of  trust. 

3.  (1900.)  Ctourts  will  view  with  favor 
donations  by  will  for  charitable  purpoeea, 
and  will  endeavor  to  carry  them  Into  effect 
where  the  same  can  be  done  consistently 
with  the  rules  of  law.  St.  James  Orphan 
Asylum  V.  Shelby,  60  Neb.  796  (84  N.  W. 
273;  83  Am.  St.  Rep.  553). 

4.  (1900.)  Where  the  object  of  a  testa- 
mentary trust  is  clearly  charitable,  and  a 
trustee  is  named  who  Is  empowered  to  select 
for  the  testator,  and  as  an  expression  of  bis 
will,  a  charity  upon  which  the  property 
is  to  be  bestowed,  and  the  trustee  has  ac- 
cepted or  is  ready  to  accept  the  trust  and 
is  willing  to  carry  out  Its  provisions,  such 
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LeQuest,  though  entirely  general  and  un- 
certain In  Ita  objects,  will  not  be  declared 
invalid  because  of  the  general  nature  of 
the  object  or  objects  of  the  charity.  8t. 
James  Orphan  Asylum  v.  Shelby,  60  Neb. 
796  (84  N.  W.  273;  83  Am.  St.  Rep.  553). 

5.  (1900.)  The  doctrine  at  charitable 
uses,  being  administered  as  a  part  of  the 

common  law  jurisdiction  of  the  courts  of 
chancery  of  England  exercising  judicial 
power  only,  has  been  transplanted  tn  this 
state  and  become  a  part  of  the  jurispru- 
dence of  the  courts  possessing  common  law 
equity  powers;  and  in  the  administration 
and  enforcement  of  such  trusts  the  courts 
can  exercise  only  judicial  powers,  and  not 
those  of  the  extraordinary  character  men- 
tloned.  8t.  James  Orphan  Asylum  v.  Shelby, 
60  Neb.  796  (84  N.  W.  273;  83  Am.  St.  Rep. 
553). 

6.  (1900.)  In  a  devise,  where  a  certain 
and  ascertainable  trustee  or  trustees  are 
appointed,  with  full  power  to  select  the 
beneficiaries  or  designate  th:;  objects  of 
the  charity,  and  devise  a  plan  for  the  ap- 
plication of  the  funds  bestowed,  the  court 
will,  through  the  trustee,  execute  the  char- 
ity.  Bt.  James  Orphan  Asyum  v.  Bhelby, 


60  Neb.  796  (84  N.  W.  273;  83  Am.  St.  Rep. 
663). 

Power  of  trustee. 

7.  (1900.)  Where  a  devise  la  made  to 
a  certain  and  ascertainable  trustee  or 
trustees  with  full  power  to  select  the  ben- 
eficiaries or  designate  the  objects  of  the 
charl^,  the  exercise  of  the  discretion  or 
power  vested  In  the  trustees  will  be  deemed 
to  he  an  expression  of  the  will  of  the  testa- 
tor. Bt.  James  Orphan  Asylum  v.  Shelby, 
60  Neb.  796  (84  N.  W.  273;  83  Am.  St  Rep. 
553). 

Action  for  accounting. 

8.  (1907.)  The  supreme  court  will  not 
entertain  Qrlglnal  jurisdiction  In  an  action 
to  compel  a  former  manager  of  a  private 
charitable  corporations  to  account.  State 
V.  Tabitha  ffome,  78  Neb.  651  (111  N.  W. 
686). 

9.  (1907.)  The  state  is  not  a  proper 
party  plaintiff  to  an  action  to  compel  the 
officers  of  a  charitable  Institution  to  ac- 
count State  V.  Tabitha  Home,  78  Neb.  661 
(111  N.  W.  586). 

CHARTERS. 
Special  charter  of  corporation,  see  Corpo- 
ratians,  1 20. 


CHATTEL  MORTQAQES. 

ANALYSIS. 

X.  BEQX7ISITES  AND  VALIDITY. 

(A)  Nature  and  essentials  of  transfer. 
Nature  of  mortgage,  $$  1,  S. 

KoTtgage  securing  debts  to  different  creditors,  H  3^  4. 
Property  subject  to  mortgage. 

 Things  non  In  esse,  SS  S-10. 

 Fixtures,  §  11. 

—  After  acquired  property,  H  12, 13. 

Mortgage  or  Indemnity,  i  14. 

Absolute  blU  of  sale  as  mortgage,  §S.  15-19. 

Xortgage  distinguished  from  assignment,  S  20. 

Consideration. 

 In  general,     21, 22. 

 Pre-existing  debt,  5$  23-31. 

 Extension  of  time  or  release  of  surety,  S9  32, 33. 

Spedflc  enforcement  of  contract  to  execute  mortgage,  1 34. 
^)  Form  and  contents,  execution  and  validity. 
Necessity  of  writing,  IS  35-39. 
Acknowledgment,  S$40, 41. 
Acceptance  and  delivery,  §§  42, 43. 
Description  of  property. 
— —  Sufficiency  in  general,  §|  44-68. 

 Crops,  §S  69-61.  * 

 Animals,  SS  62-77. 
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Ihirees,  |  78. 

Betention  of  poisession  hy  mortgagor,  S  79. 
Batiflcatlon  of  mortgage,  SS  80, 81. 

n.  vnjHa,  BscoBDnro  and  beoistbatioh. 

Nscetsity  as  between  parties,  %%  82-87. 
Method  and  suiBciency  of  filing,  ||  88, 88. 
Evidence  of  filing,  %i  90, 91. 

m.  C0N8TBUCTI0N  AND  OFEBATZON. 

(A)  Parties  and  debts  or  liabilities  secured. 

Debt  secured  In  general,  §$  92,  93. 

Advances  by  mortgagee  to  save  property,  §  04. 

(B)  Property  mortgaged  and  estates  and  interests  of  parties  thereto. 

Property  included,  §§  95-102. 

Parol  proof  to  aid  in  construction,  1 103.  . 
Title  and  ownership  of  property,  {|  104-107. 

(C)  Iiien  and  priority. 

Liens. 

 Creation  in  general,  SS  108, 109. 

 Priority  as  to  assignee,  g§  110-112. 

 Priority  over  lien  for  rent.  If  113-110. 

 Priority  over  subsequent  mortgagee,  118-118. 

 Priority  over  attachment  or  execution  creditors,  IS  120-184. 

— —  Priority  of  lien  for  repair,  §  126. 

-  —  Priority  over  lien  for  keep  of  animals,  |§  126-188. 

— —  Lien  for  damages  from  trespassing  animals,  ||^188, 130. 

-  —  Priority  as  to  purchasers,  H  131-137. 

Priority  over  vendor  of  property,  H  138,  139. 
— s— Priority  over  tax  lien,  ||  140-147. 

Waiver  or  abandonment  of  lioi,  IS  148-158. 
Uortgage  as  noti(»  to  subsequent  mortgagees  or  purchaaen,  ||  154-168. 
Becord  as  notice,  SS  159-161. 
Failure  to  file  evidence  of  fiiuud,  S  188. 
Failure  of  clerk  to  index,  S  103. 
Action  to  establish  liens. 

 Nature  and  Jurisdiction,  S  164. 

 Evidence,  IS  165-168. 

IV.  BiaHTS  AND  LLABILITIES  OF  PABTIES. 

Possession  or  control  of  property,  IS  169-174. 
Conversion  by  mortgagor,  S§  175,  176. 
Conversion  by  mortgagee,  SS  177-184. 
Conversion  by  third  persons,  IS  185-187. 
Sale  of  property  by  mortgagw,  IS  188, 189. 
Bights  under  insecurity  clause,  SS  190-199. 
Costs  on  usurious  contralct,  S  200. 
Action  for  possession,  8S  201-204. 

Finding  in  action  for  possession  as  bar  to  subsequent  action,  %  S06. 
Bights  and  liabilities  of  junior  and  senior  mortgagee,  SI  206-811. 

V.  BIGHTS  AND  BEMEDIES  OF  CBEDITOBB  AND  FUBCHASEBa 

Persons  entitled  to  attack  mortgage,  ||  818, 213. 
Bona  fide  mortgragee,  §S  214-218. 
Necessity  of  reflUng,  §§  219-221. 
Bona  fide  purchasers,  §S  222-229. 
Determining  validity,  SS  280, 831. 

Title  to  property  of  void  mortgage  on  death  of  OEiortgagor,  |  i388. 
Private  sale  by  mortgagee,  SS  233, 234.  . 

Subrogation  of  attaching  creditor  after  payment  of  moztgmge,  f  839. 

Pleading,  §  230. 
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VI  ASaiONKENT  OF  HOBTQAOE  OB  SBBT. 
In  general,  89  237-S40. 

Vn  BEKOVAI.  OB  TBANS7EB  OP  PBOFEBTT  BT  KOBTaAOOB. 

(A)  Bights  and  liabilities  of  parties. 

Bight  to  convey  and  title  acquired,  S  241. 

Estoppel  of  mortgagee,  S8  242, 243. 

Battflcation  of  sale  by  mortgagee,  {9  244, 24S. 
<B)  Criminal  responslbiUty. 

Nature  and  elements  of  otFense,  H  246, 847. 

Statutory  provisions,  248-250. 

jbidietment  and  Information,  ||  851-208. 

VUL  PATMENT,  BELEASE,  AND  SATISFACTIOK. 
New  note  as  payment,  $9  260-268. 
Tender  after  default,  §§  264-266. 
Alteration  affecting  tenns  of  payment,  {  267. 
Hodes  of  release,  {  268. 
Order  for  release,  {  268. 
Evidence  of  release,  9S  870, 871. 
Penalty  for  failure  to  enter  satisfaction,  U  872-280. 
 Demand  for  satisfaction  before  suit,  §  281. 

DC  P0BECLO8UBE. 

Bight  to  foreclose,  9  282. 

Option  to  foreclose,  99  283,  284. 

Bight  to  foreclose  before  default,  285,  286. 

Delay  or  failure  to  foreclose,  99  287,  288. 

Foreclosure  of  Indemnity  mortgage,  9  289. 

Property  in  custody  of  court  pending  foredosnxe,  |  SB80. 

Kode  of  foreclosure,  89  881-301. 

■   — -  Waiver  of  regularity,  S9  302-304. 

Granting  inspection  before  sale,  8  305. 

Place  of  sale,  99  306-312. 

Accounting  for  surplus,  99  313-315. 

Bights  of  purchaser,  88  316-380. 

Notice  of  sale  or  postponement,  89  321, 388. 

Purchase  by  mortgagor's  agent,  8  323. 

Injunction  to  aid  foreclosure,  9  324. 

Who  may  attack  validity  of  sale,  8  385. 

Effect  of  irregularity,  8  886. 

Order  of  sale,  8  327. 

Disposition  of  proceeds  of  sale,  88388-380. 

-  Idmitation  of  action  for  proceeds,  8  380. 
Demand  for  proceeds  as  affecting  costs,  8  331. 
Actions  to  foreclose. 

 Petition,  9  332. 

 Limitations,  8  333. 

—Finding  and  judgment,  8  334. 
Wrongful  forsclosnre,  8  335. 
Bigbt  to  redeem,  88  336, 837. 


Cbosb-References. 
Chattel    mortgage    as    assignment  for 
creditors,  see  AaaignmenU  for  Benefit  of 

Creditors,  99  8-21. 

Validity  of  mortgage  executed  before  as- 
signment for  creditors,  see  Aasignmenta  for 
Benefit  of  Creditor*.  88  66-71. 


Securing  preferred  creditor,  see  Assign- 
ments for  Benefit  of  Creditors,  98  50-56. 

Mortgage  and  removal  of  fixtures,  see 

Fixtures.  §§  14-26. 

Validity  and  operation  as  against  credi- 
tors and  purchasers  of  mortgagors,  see 
Fraudulent  Conveyances. 
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Execution   against  mortgaged  property 

see  Exectit0n,  ||  34-37. 
Mortgages  of  realty,  see  Mortgaget, 
AuthOTlty  of   partner  to  execute,  see 

Parinerahip,  §{107-110. 

Z.  BEQTriSITES  AND  VALIDITT. 

A.  Nature  and  Essentials  of  Transfer. 

Necessity  of  change  of  possession  as 
against  creditors,  see  Fraudwlent  Convey- 
ances, 8§  179-192. 

Excessive  security  as  element  of  fraud, 
see  Fraudulent  Oonveyances,  II 52-66. 

Nature  of  mortgage. 

1.  (1873.)  A  mortgage  of  chattels  Is  a 
conditional  sale,  with  title  In  the  mort- 
gagee, subject  to  mortgagor's  right  to  per- 
form the  conditions.  Tallon  v.  Elli9<m,  8 
Neb.  63. 

2.  (1894.)  A  chattel  mortgage,  whether 
in  writing  or  not,  is  a  pledge  of  personal 
property  to  secure  the  promise  of  the  mort- 
gagor or  some  one  for  whom  he  stands 
sponsor.  Mutter  v.  King,  40  Neb.  892  (59 
N.  W.  744;  42  Am.  St  Rep  700). 

Mortgage  Mcnrtng  debts  to  different  cred- 
itors. 

3.  (1899.)   A  chattel  mortgage  may  be 

to  a  number  of  persons  and  may  be  to  each 
a  separate  and  several  security  of  his  claim 
or  debt  against  the  mortgagor.  Sloan  v. 
Thomaa  Mfg.  Co.,  58  Neb.  713  (79  N.  W. 
728). 

4.  (1899.)  A  chattel  mortgage  given  by 
a  debtor  to  several  creditors,  who  by  the 
terms  of  the  Instrument  are  to  prorate  In 
the  proceeds  of  the  mortgaged  property.  Is 
the  legal  equivalent  of  a  separate  mortgage 
to  each  of  such  creditors.  Bkinner  v.  First 
Nat.  Bank  of  Pawnee  City,  59  Neb.  17  (80 
N.  W.  42). 

Property  subject  to  mortgage. 

 Things  non  in  esse. 

Sufficiency  of  description,  see  po<<,  {{  69-61. 

5.  (1886.)  A  chattel  mortgage  executed 
upon  a  crop  of  com  to  be  planted  at  some 
future  time  on  the  premises  described  in 
the  instrument  creates  do  lien  upon  the 
crop  when  it  cornea  Into  existence,  until 
seized  by  the  mortgagor.  Cole  v.  Kerr,  19 
Neb.  553  (26  N.  W.  698). 

6.  ( 1 88S. )  A  mortgage  of  a  crop  of 
corn  yet  to  be  planted,  conveys  no  title  as 
against  a  levying  creditor.  Johnson  v. 
Walker,  23  Neb.  736  (37  N.  W.  639). 


7.  (1903.)  It  la  no  objecUon  to  an 
agreement  to  execute  a  mortgage  on  crops 
that  the  crops  were  not  In  being  when  it 
was  made.  Sporer  v.  McDermott,  69  Neb. 
533  (96  N.  W.  232). 

8.  (1901.)  A  mortgage  on  a  thing  no% 
in  esse  discussed.  Brown  v.  XeiUon.  61 
Neb.  765  (86  N.  W.  498;  87  Am.  SL  Rep. 
625;  64  U  R  .A.  328). 

9.  (1901.)  Things  which  hare  nelther 
an  actual  nor  potential  existence  are  not 
the  subject  of  sale  or  mortgage.  Within 
the  meaning  of  this  rule,  animals  whidi 
have  neither  been  littered  nor  conceired 
are  without  actual  or  potential  being. 
Battle  Creek  Valley  Bank  v.  First  Jilat,  Bank 
of  Madison,  62  Neb.  826  (88  N.  W.  145;  56 
L.  R.  A.  124). 

10.  (1901.)  An  instrument  which  as- 
sumes to  convey  or  Incumber  a  thing  non 
in  esse  Is  a  mere  executory  contract,  wWdi 
does  not,  "without  a  new  intervening  act," 
create  any  legal  right  to,  or  interest  In.  the 
thing  to  which  It  relates.  Battle  Creek 
Valley  Bank  v.  First  Nat.  Bank  of  Madison, 
62  Neb.  825  (88  N.  W.  145;  56  L.  R.  A.  124). 
 Plxtures. 

11.  (1873.)  Fixtures  erected  by  a  ten- 
ant during  his  term  may  be  mortgaged  as 
chattels.  Lamphere  v.  Louse,  3  Neb.  131. 

 After-acquired  property. 

12.  (1885.)  Where  a  party  purchased 
horses  upon  condition  that  he  should  pay 
for  them  by  a  certain  date,  and  paid  for 
them  at  the  time  agreed  upon,  bet  before 
doing  80  he  executed  a  chattel  mortgage 
on  them,  helA,  that  bo  far  as  the  mortgage 
was  concerned  the  title  of  the  mortgagor 
related  back  to  the  date  of  purchase.  Peters 
V.  Parsons,  18  Neb.  191  (24  N.  W.  687). 

13.  (1894.)  A  mortgage  of  chattels  to 
be  thereafter  acquired  is  invalid  as  against 
purchaser  and  attaching  creditors  of  the 
mortgagor.  Steele  v.  Ashenfelter.  40  Neb. 
770  (69  N.  W.  361;  42  Am.  St  Rep.  694). 

Kortgage  or  indemnlly. 

14.  (1899.)  A  mortgage  In  terms  to  se- 
cure the  payment  of  a  debt  evidenced  by  a 
promissory  note  may  be  shown  to  be  one 
of  Indemnity  only.  Honaker  v.  Vesey,  57 
Neb.  413  (77  N.  W.  1100). 

Absolute  bill  of  sale  as  mortgage. 

15.  (1880.)  A  bill  of  sale,  absolute  on 
its  face,  but  accompanied  by  a  verbal  de- 
feasance. Is  not  only  a  chattel  mortgage  as 


Digitized  by 


S16 


CHATTEL  MORTOAQBS. 


127 


between  the  parties  to  It,  but  also  to  thi?d 
partleB  who  have  actual  notice,  or  such 
knowledge  ot  the  facts  as  charges  them 
with  notice.  And  a  sale  of  the  chattels  by 
the  mortgagor  to  such  third  parties  In  pay- 
ment of  a  debt  due  from  him  to  them  con- 
Teys  no  title.  Omaha  Book  Co.  v.  Suther- 
land, 10  Neb.  334  (6  N.  W.  367). 

16.  (1889.)  Where  a  debtor,  for  the 
purpose  of  securing  a  debt,  conveys  per- 
Bonal  property  to  his  creditor,  giving  him 
the  possession  thereof  with  authority  to 
the  creditor  to  sell  the  same  and  account  to 
the  debtor  for  the  surplus  after  paying  the 
debt  so  secured,  together  with  the  neces- 
sary expenses  of  sale,  etc.,  the  instrument 
by  which  the  conveyance  was  made  will  be 
treated  as  a  chattel  mortgage  as  well  be- 
tween the  grantee  and  the  creditors  of  the 
grantor  as  between  the  parties  to  the  trans- 
fer. Sloan  V.  Coburn,  26  Neb.  608  (42  N. 
W.  726;  4  L.  R.  A.  470). 

17.  (1890.)  A  chattel  mortgage  In  the 
form  of  a  bill  of  sale,  with  a  defeasance 
clause,  given  and  received  bona  ]lde,  though 
unfiled,  held  valid  as  against  subsequent 
mortgagees  having  actual  notice  thereof 
at  time  of  taking  their  res]>ective  mort- 
gages. Russell  V.  Longmoor,  29  Neb.  209 
(45  N.  W.  624). 

18.  (1891.)  An  absolute  deed  of  real 
estate,  or  a  bill  of  sale  of  personal  prop- 
erty absolute  on  Its  face,  executed  and  In- 
tended as  security  for  a  debt  or  loan,  will  be 
construed  as  a  mortgage  as  between  the 
parties  thereto,  and  .all  others,  except  bona 
fide  purchasers  for  value  without  notice. 
Kemp  V.  Small.  32  Neb.  318  (49  N.  W.  169). 

19.  (1891.)  Held,  That  the  deeds  and 
bill  of  sale,  referred  to  In  the  opinion,  were 
given  as  security  and  were  not  Intended  as 
an  absolute  transfer  of  the  property  therein 
described.  Kemp  v.  Small,  32  Neb  318  (49 
N.  W.  169). 

Mortgage  distinguished  from  assignment. 

20.  (1899.)  A  chattel  mortgage  given 
by  a  debtor  to  several  creditors,  wfto  by  the 
terms  ot  the  Instrument  are  to  prorate  In 
the  proceeds  of  the  mortgaged  property.  Is 
not  a  vofuntary  assignment  under  the  stat- 
ute. Skinner  v.  First  Jfat  Bank  of  Paw 
nee  City,  69  Neb.  17  (80  N.  W.  42). 

Consideration. 
——In  generaL 

21.  (1887.)  A  purdiased  a  span  of 
horses  of  B,  giving  his  note  therefor,  with 

20 


C  and  D  as  sureties.  To  Induce  C  to  sign 
the  note  as  surety,  A  promised  to  execute 
a  chattel  mortgage  on  said  property  to  C, 
and  further  agreed  that  until  the  execution 
of  said  mortgage  C  should  retain  a  lien  on 
said  property.  Afterwards  A  executed  a 
mortgage  to  one  E,  on  said  property,  and 
soon  afterwards  left  the  state  without  hav- 
ing executed  a  mortgage  to  C.  D  there- 
upon. In  consideration  that  C  would  release 
his  claim  on  the  property,  execute^  a  chat- 
tel mortgage  upon  other  property  to  8eci:re 
C  against  the  payment  of  a  part  or  all  of 
the  note  held  by  B,  Held,  That  the  mort- 
gage from  D  to  C  was  not  without  a  consid- 
eration. Sparks  V.  Wilson,  22  Neb.  112  (34 
N.  W.  111). 

22.  (1902.)  Where  chattel  mortgagees 
bold  mortgages  of  various  priority  on  the 
same  goods,  the  fact  that  one  mortgage,  ex- 
ecuted at  the  same  time  and  as  a  part  of 
the  same  transaction,  was  without  consid- 
eration, will  not  Impeach  the  other  mort- 
gages, where  the  parties  act  in  good  faith, 
supposing  the  first  mortgage  valid.  Trom- 
pen  V.  Yatea,  66  Neb.  625  (92  N.  W.  647). 

 Pre-existing  debt. 

23.  (1882.)  A  pre-existent  debt  alreeady 
due,  is  good  consideration  for  a  chattel 
mortgage.  Turner  v.  EUlian,  12  Neb.  580, 
(12  N.  W.  101). 

24.  (1891.).  A  pre^isting  debt  is  a 
valuable  consideration  for  a  chattel  mort- 
gage. Henry  v.  Yliet,  33  Neb.  130  (49  N. 
W.  1107;  29  Am.  St.  Rep.  478).  [Overruled. 
Henry  v.  VHet,  36  Neb.  138.] 

25.  (1892.)  When  goods  obtained  by 
fraud  have  been  morteaged  by  the  fraudu- 
lent vendee  solely  to  secure  a  pre-existing 
debt  due  from  him  to  the  mortgp,gee,  the 
latter  cannot  claim  the  protection  which 
the  law  affords  an  innocent  and  bona  fide 
purchaser  of  property  from  a  fraudulent 
vendee.  Tootle  v.  First  Nat.  Bank,  34  Neb. 
863  (52  N.  W.  396), 

26.  (1893.)  The  first  paragraph  of  the 
syllabus  in  Henrp  v.  Vliet,  83  Neb.,  130:  "A 
pre-existing  debt  Is  a  valuable  considera- 
tion for  a  chattel  mortgage  and  protects 
the  mortgagee  to  the  same  extent  as  had 
he  paid  a  new  consideration,"  la  overruled. 
Henry  v.  VJiet.  36  Neb.  138  (54  N.  W.  122; 
19  L.  R.  A.  590). 

27.  (1893.)  As  to  attachment  creditors 
of  the  mortgagor,  a  pre-existing  debt  already 
due  Is  a  good  consideration  for  a  chattel 
mortgage  and  protects  the  mortgagee  to  the 
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same  extent  as  would  a  new  consideration 
given  at  tbe  time  of  making  the  mortgage. 
Beagle  v.  Miller,  37  Neb.  855  (56  N.  W.  710). 

28.  (1S95.)  A  pre-existing  debt  la  a 
sufficient  consideration  for  a  chattel  mort- 
gage and  protects  the  mortgagee  to  the 
same  extent  as  a  new  consideration.  Chaf* 
fee  V.  AtlM  Lumber  Co.,  43  Neb.  224  (61  N. 
W.  637:  47  Am.  Si.  Rep.  763). 

29.  (1896.)  A  mortgage  upon  chattels 
given  to  secure  a  pre-existing  demand  will 
protect  the  mortgagee  as  fully  as  though 
a  new  consideration  bad  been  paid.  State 
Bank  of  Luthton  v.  Kelley,  49  Neb.  242  (68 
N.  W.  481). 

30.  (1896.)  A  mortgage  securing  a  pre- 
existing debt  should  not  be  declared  void 
merely  because  the  mortgagee  had  notice 
that  the  mortgagor  Intended  to  defraud 
creditors,  mortgafi^e  not  participating  in 
the  fraudulent  purpose.  Qrotthant  v.  Oold. 
49  Neb.  699  (68  N.  W.  1031). 

31.  (1908.)  One  F.  deserted  his  wife 
and  left  the  etate,  leaving  a  crop  of  stand- 
ing matured  com  and  other  personal  prop- 
erty. The  wife  claimed  all  the  property 
as  exempt  from  attachment  by  the  hus- 
band's creditors.  Knowing  of  such  claim 
the  plaintiff  took  from  the  husband  a  chat- 
tel mortgage  and  bill  of  sale  of  the  prop- 
erty as  security  for  a  pre-existing  debt  and 
an  additional  sum  loaned  to  induce  the  hus- 
band to  give  the  security.  Beld,  In  a  re- 
plevin action  for  the  corn,  that  the  taking 
of  such  security  was-  not  per  se  a  fraud 
upon  the  wife,  that  tbe  husband's  desertion 
did  not  transfer  the  title  of  his  exempt 
property  to  his  wife,  nor  divest  him  of 
power  to  create  a  lien  thereon.  Farmers 
d  Merchants  Bank  of  Sterling  v.  Hoffman, 
6  TJnof.  9  (96  N.  W.  1044). 

Extension   of   time  or  release  of 
■urety. 

32.  (1896.)  Extension  of  time  for  the 
payment  of  a  dbbt  ts  a  sufficient  considera- 
tion for  a  chattel  mortgage  given  by  the 
debtor  to  secure  such  indebtedness,  fuller 
V.  Brownell  A  Co.,  48  Neb.  146  (67  N.  W.  6). 

33.  (1891.)  The  release  of  an  Indorser 
or  surety  of  a  promissory  note,  on  a  pre- 
existing debt  In  consideration  of  a  chattel 
mortgage  on  the  goods  of  the  maker  is  a 
valuable  consideration  for  the  mortgage. 
Henry  v.  Vliet,  S3  Neb.  130  (49  N.  W.  1107; 
29  Am.  St.  Rep.  478). 


Specific  enforcement  of  contract  to  execnta 

mortgage. 

34.  (1903.)  An  agreement  to  aecnte. 
after  they  are  growing,  a  mortgaee  upon 
crops,  may  be  enforce  specifleally  In  equity 
if  sufficiently  definite  In  Its  terms  and 

clearly  establl^ed,  and  the  situation  of 
the  parties  and  property  Is  such  that  justice 
and  equity  call  (or  such  a  remedy.  Sporer 
V.  McDermott,  69  Neb.  533  (96  N.  W.  232) 

B.  Form  and  Contents,  Execution  and 
Validity. 

Validity  of  mortgage  given  In  preference 
to  one  creditor,  see  Fraudulent  Cowvey- 
ances.  §8153-163. 

Effect  of  retaining  power  of  sale,  see 
Franduient  Oonveyancea,  fi  187-192. 

Necessity  of  writing. 

35.  (1878.)  A  verbal  agreement  to  give 
and  accept  security  upon  personid  propoiy 
Is  valid  between  the  parties,  although  of 
no  validity  as  against  creditors  and  subse- 
quent purchasers  In  good  faith.  Conchmm 
V.  Wright,  8  Neb.  1. 

36.  (1887.)  A  verbal  cwtract  upon 
sufficient  consideration,  by  which  the  own- 
er of  personal  property  gives  a  lien  upon 
it  is  valid.  Bparkt  v.  Wilton,  22  Neb.  112, 
(34  N.  W.  111). 

37.  (1888.)  A  verbal  agreement  be- 
tween a  debtor  and  creditor,  by  which  the 
former  gives  a  lien  upon  certain  property 
to  the  latter,  is  valid- between  the  parties, 
but  void  as  to  creditors  and  subsequent 
purchasers  In  good  faith.  Ostertag  v.  Oal- 
hraith,  23  Neb.  730  (37  N.  W.  637). 

38.  (1902.)  An  oral  chattel  mortgage  is 
good  as  between  the  parties  thereto;  it  fa 
Invalid  only  as  to  creditors  and  subsequent 
purchasers  in  good  faith.  Reita  v.  Arffu- 
bright,  3  Unof.  756  (92  N.  W.  988). 

89.  (1902.)  Creditor  as  to  whom  an 
oral  chattel  mortgage  would  be  void  means 
judgment,  execution  or  attachment  credi- 
tor; a  subsequent  mortgagee  with  notice  is 
not  BO  regarded.  Reiaa  v.  Argubright,  3 
Unof.  766  (92  N.  W.  988). 

Acknowledgmmt. 

40.  (1878.)  The  several  sections  of 
chapter  43  of  the  Revised  Statutes  1866. 
in  relation  to  the  execution  and  acknowl- 
edgment of  deeds,  mortgages,  and  other 
instruments  in  writing  required  to  be  re- 
corded, are  to  be  construed  together,  and 
apply  to  and  include  chattel  mortgutes. 
Hooker  V.  Hammill,  7  Neb.  231. 
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41.  (1881.)  Where  the  Btatute  provides 
that  a  chattel  mortgage  shall  be  void  "aa 
against  the  creditors  of  the  mortgagor"  un- 
less tho  mortgage  .or  a  tme  copy  thereof 
shall  be  filed  and  recorded  as  directed  by 
law,  the  mortgage  is  void  unless  properly 
acknowledged,  since  it  must  be  acknowl- 
edged to  entitle  It  to  be  recorded  Becker 
V.  Anderson,  11  Neb.  493  (9  N.  W.  640). 
[Overruled.    13  Neb.  261;  49  Neb.  les.] 

Acceptance  and  deUvery. 

42.  (1897.)  Acceptance  by  grantee  of  a 
mortgage  beneficial  to  him  will  be  pre- 
sumed, but  the  presumption  may  be  re- 
ttutted  by  proof  that  he  did  not  accept  It. 
Atwood  V.  Marshail,  62  Neb.  173  (71 'N.  W. 
1064). 

43.  (1898.)  An  undated  Instrument 
signed  by  grantor  and  taken  by  grantee 
for  retention  until  he  Is  notified  by  grantor 
of  a  contingent^,  after  which  the  Instru- 
ment la  to  be  filed,  does  not  become  a 
completed  chattel  mortgage  until  the  gran- 
tor takes  the  actloQ  contemplated  by  the 
agreement.  Midland  State  Bank  v.  Kilpat- 
rick-Kock  Dry  Goods  Oo.,  64  Neb.  410  (74 
N.  W.  837). 

Description  of  property. 

— iSnfflcioicy  in  general 

44.  A  description  of  property  In  a  chat- 
tel mojrtgage  is  sufilcient,  where  it  will 
enable  a  third  person,  aided  by  Inquiries 
which  the  instrument  itself  suggests,  to 
identify  the  property.  (1889)  Rawlins  v. 
Eennard.  26  Neb.  181  (41  N.  W.  1004); 
(1894)  Love  V.  Putnam,  41  Neb.  86  (59  N. 
W.  691);  (1890)  Buck  v.  Davenport  Sav- 
ings Bank,  29  Neb.  407  (46  N.  W.  776;  26 
Am.  St  Rep.  392);  (1901)  Union  State 
Bank  v.  Button,  61  Neb.  571  (85  N.  W.  535). 

45.  ( 1886. )  A  chattel  mortgage  may 
be  void  aa  against  the  bona  fide  creditors 
of  or  purchasers  from  the  mortgagor  for 
defectlre  description  of  tSM  pn^rty  mort- 
gaged and  yet  good  as  between  the  im- 
mediato  parties  to  the  mortgage.  Leiffhton 
V.  Stuart,  19  Neb.  546  (26  N.  W.  198). 

46.  (1886.)  As  between  the  mortgagor 
aad  mortgagee  of  personal  chattels,  a  spe- 
cific and  mrticular  description  of  the  sev- 
eral articles  mortgaged  from  which  to  iden- 
tify them  from  other  like  articles  of  the 
mortgi^r  In  the  same  collection,  is  not  es- 
sential to  the  validity  of  the  mortgage. 
Leiffhton  V.  Stuart,  19  Neb.  546  (26  N.  W. 
198). 

47.  (1892.)   In  an  action  of  replevin 


founded  on  a  chattei  mortgage,  the  descrip- 
tion of  the  property  was  held  suBtclent  to 
entitle  the  plaintiff  to  recover,  and  there 
was  testimony  tending  to  show  that  the 
purchaser  had  actual  notice  of  the  mor^ 
gage.  Bartholomew  v.  Fisher,  34  Neb.  98 
(51  N.  W.  599). 

48.  (1893.)  A  description  of  property 
covered  by  a  chattel  mortgage  which  will 
not  enable  third  persons  aided  by  Inquiries 

which  the  mortgage  itself  suggests,  to  iden- 
tify the  mortgaged  property  is  not  construc- 
tive notice  to  good  faith  purchasers  thereof 
for  a  valuable  consideration.  Iowa  Sav' 
ings  Banic  v.  Dunning,  37  Neb.  322  (65  N. 
W.  1079). 

49.  (1893.)  Whether  the  description  of 
property  In  a  chattel  mortgage  and  the 
other  inquiries  which  the  mortgage  itself 
suggests  are  sufficient  to  enable  third  per- 
sons to  identify  the  mortgaged  property  Is 
a  question  of  fact  for  the  Jury.  Iowa  Sav- 
ings Bank  V.  Dunning,  37  Neb.  822  (65  N. 
W.  1079). 

50.  (1894.)  A  description  In  ft  chattel 
mortgage.  "One  hundred  thirty  t<His  of  hay 
now  in  stack  upon  east  half  northwest 
quarter  of  section  80.  town  18.  range  6; 
said  property  is  now  and  will  l>e  kept  on 
J.  W.  Love's  farm  northwest  of  town,"  was 
held  sufficient  although  the  land  upon 
which  the  hay  In  controversy  was  standing 
was  in  range  7  and  not  in  range  6.  Love 
V.  Putnam,  41  Neb.  86  (56  N.  W.  691). 

61.  (1898.)  A  chattel  mortgage  spe- 
cifically described  the  chattels,  but  de- 
scribed them  as  conteined  in  a  certain 
building  where  they  liad  not  yet  been  pu^ 
but  where  they  were  placed  before  any 
other  rights  Intervened.  Held,  That  the 
misdescription  of  the  place  did  not  render 
the  mortgage  void.  Arlington  Mill  d  Ele- 
vator Oo.  V.  Yates.  67  Neb.  286  <77  N.  W. 
677). 

62.  ( 1901. )  A  chattel  mortgage,  duly 
filed  for  record,  which  described  the  prop- 
erty conveyed  as  "five  hundred  buphels  yel- 
low com  now  in  pile  on  ground  on  Oilman 
farm,  8  mi.  south  and  2  mi.  west  of- Wayne, 
Nebraska,"  although  a  greater  quantity  of 
com  is  in  the  i^le,  the  com  belnv,  of  uni- 
form value  and  quality,  held  not  void  for  In- 
sufficient description.  IfcOormicft  Harvest- 
ing Machine  Co.  v.  Bejfnolds,  62  Neb.  892 
(88  N.  W.  130). 

53.    (1903.)    A  chattel  mortgage  which 
would  be  Invalid  as  against  creditors  and 
579 
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purchasers  In  good  fiilth  by  reason  of  de- 
fective description  of  the  property  inort> 
eased,  may  be  good  as  between  mortgagor 
and  mortgagee,  where  the  property  in  fact 
mortgaged  ts  Identified,  but  where  no  spe- 
clflc  chattels  are  mortgaged,  but  there  ts 
an  attempt  to  mortgage  a  certain  number 
out  of  a  mass  without  separating  or  Identl 
tying  them,  no  lien  upon  upecifle  chattels 
Is  created  In  a  case  of  the  latter  sort  until 
they  are  separated  or  Identified  and  It  is 
agreed  that  the  mortgage  shall  apply  to 
them.  First  Nat.  Bank  of  Holdrege  v.  John- 
son, 68  Neb.  641  (94  N.  W.  837). 

64.  (1904.)  The  mortgage  involred  in 
this  action  properly  filed,  held  to  be  suffi- 
cient notice  of  the  Hen  thereof  under  rhe 
facts  disclosed,  notwithstanding  a  mistake 
in  the  description  of  the  premises  where 
the  property  is  situated.  Hayet  v.  First 
State  Bank  of  Bertrana.  5  Unof.  29S  (98  N. 
W.  423). 

55.  (1906.)  While  a  mortgage  is  void 
as  to  third  persons  for  failure  of  descrip- 
tion of  the  property,  it  is  not  void  between 
the  parties  thereto.  It  gives  to  the  mort- 
gagee the  right  of  selection,  and,  when  he 
has  exercised  that  right,  the  Hen  of  the 
mortgage  ataches  and  will  prevail  over  all 
after  acquired  Interpsts  In  the  mortgaged 
property.  South  Omaha  Nat.  Bank  v.  Mo- 
OUHn,  77  Neb.  6  (108  N.  W.  257). 

66.  (1906.)  A  chattel  mortgage  giving 
a  lien  on  the  mortgaged  property  as  agaliist 
the  mortgagor  Is,  nothwithstanding  an  im- 
perfect description  of  the  property  covered 
thereby,  good  as  against  a  subsequest  pur- 
chaser or-  mortgagee  who  fails  to  show  that 
he  purchased  in  good  faith  and  without 
notice  of  the  mortgage.  South  Omaha  Nat. 
Bank  V.  Steioart.  76  Neb.  716  (106  N.  W. 
969). 

57.  (1906.)  It  is  only  where  the  rights 
of  Innocent  third  parties  have  intervened 
that  an  incorrect  or  faulty  description  in 
a  chattel  mortgage  can  be  taken  advantage 
of,  and,  even  as  against  Innocent  third  par- 
ties, a  faulty  description  is  sufficient  if  the 
mortgage  contains  such  description  as  would 
lead  to  the  Identification  of  the  chattels  In- 
tended to  be  mortgaged  on  reasonable  in- 
quiry. South  Omaha  Nat.  Banl^  v.  Stewart, 
76  Neb.  716  (106  N.  W.  969). 

58.  (1906.)  A  defective  or  Incorrect  de- 
scription of  property  covered  by  a  chattel 
mortgage  is  Immaterial,  so  far  as  the  par- 
ties to  the  mortgage  are  concerned,  when  it 
is  admitted   by  the  mortgagor  that  the 


property  claimed  by  the  mortgagee  as  in- 
cluded therein  Is  the  Identical  property  in- 
tended to  be  mortgaged.  South  OmaKa 
Nat.  Bank  v.  Stewart.  75  Neb.  716  (106  N. 
W.  969). 

 Crops. 

Crops    subject   to   mortgage,   see  an(«, 

ii  6-10. 

69.  (1888.)  Where  a  chattel  mortgage 
was  given  by  certain  owners  of  an  elevator 
upon  "ten  thousand  bushels  of  ear  com, 
contained  In  cribs  1  and  2,  situatPd  south 
of  the  B.  &  M.  R.  R.  side  track,  in  the 
town  of  Crab  Orchard,  on  right  of  way  of 
said  railroad  company."  and  the  proof  was 
that  Aere  were  three  cribs  without  any 
designation  as  to  numbera  or  the  particular 
cribs  Included  In  the  mortgage,  the  mort- 
gage is  too  Indefinite  to  entitle  the  mort- 
gagee to  recover  corn  placed  in  one  of  the 
cribs  by  a  depositor.  Orimes  v.  Connell.  22 
Neb.  187  (36  N.  W.  479). 

60.  (1899.)  A  descrlpUon  in  a  chattel 
mortgage,  "60  acres  of  corn  planted  on  the 
S.  E.  14  of  sec.  17-1-8.  being  the  N.  30  of  the 
S.  80  acres  and  the  south  20  of  the  N.  80 
acres,"  accompanied  by  the  further  state- 
ment that  the  mortgaged  property  is  in  the 
possession  of  the  mortgagor  in  N.  county, 
and  that  any  attempt  on  his  part  to  remove 
the  property  from  said  county  would  be 
a  sufficient  reason  tor  an  Immediate  fore- 
closure, is  sufficiently  definite  to  Impart 
constructive  notice.  Chicago  Lumber  Co, 
V.  Hunter.  68  Neb.  328  (78  N.  W.  619). 

61.  (1900.)  A  chattel  mortgagr^  on  340 
acres  of  corn,  which  was  part  of  a  growing 
crop  of  425  acres,  held  void  for  uncertainty 
of  description,  the  mortgaged  proierty  be- 
ing neither  uniform  In  quality  or  callable 
of  identification.  Wattle  v.  CoJtb,  60  Neb. 
403  (83  N.  W.  195;  83  Am.  St  Rep.  537). 

 Animals. 

62.  (1881.)  A  description  of  the  prop- 
erty as  "Two  mules,  one  bay  and  one 
brown,  aged  eight  years  old.  One  mare, 
bay,  eight  years  old.  One  bay  horse,  age 
five  years  old.  One  black  mare,  age  five 
years  old.  One  lumber  wagon.  One 
double  harness.  Nine  acres  of  growing 
v/heat,  situated  on  south-west  qfarter  of 
sec.  35,  town  12,  range  6,"  is  sufficiently  de- 
finite. Jordan  v.  Hamilton  County  Bank, 
11  Neb.  499  (9  N.  W.  654). 

63.  (1885.)  Where  the  property  was 
described  in  a  chattel  mortgage  as  "one 
bay  horse  eight  years  old,  weight  about 
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i,^00,"  and  It  was  stated  In  the  mortgage 
that  the  mortgagor,  who  was  a  resident 
of  the  county,  was  "lawfully  possessed  of 
said  goods  and  chattels,"  held,  sufDclent  to 
pat  a  purchaser  on  inquiry.  Peters  v.  Pat- 
sons,  18  Neb.  191  (24  N.  W.  687). 

64.  (1887.)  Where  the  description  in  a 
chattel  mortgage  was  "twenty-three  head  of 
liorses  and  males,  *  *  *  all  situated 
on  their  range  on  the  South  Loup  river. 
*  *  *  Above  dracTlbed  chattels  are 
now  In  their  (the  mortgagor's)  possession 
and  are  owned  by  them,"  the  testimony 
stiowed  the  range  in  question  to  be  situated 
in  Buffalo  county,  where  the  mortgage  was 
filed  for  record,  and  that  the  horses  and 
mules  were  all  those  possessed  by  the  mort- 
gagor; held,  a  sufficient  description.  Wiley 
V.  Short.  21  Neb.  712  (33  N.  W.  418). 

65.  (1887.)  Where  a  chattel  mortgage 
on  steers  is  void  because  the  property 
mortgaged  cannot  be  Identified,  the  fact 
tbat  before  the  levy  of  an  attachment,  cer- 
tain steers  had  been  separated  from  the 
whole  number  and  claimed  under  the  mort- 
gage, would  be  unavailing  as  against  aucb 
&ttadilng  creditor,  unless  it  was  also  shown 
that  at  the  time  the  mortgage  was  executed 
there  was  an  agreement  that  it  should  ap- 
ply to  such  steers.  Price  v.  McComcu,  21 
Neb.  195  (31  N.  W.  511). 

66.  (1887.)  A  chattel  mortgage  on  "ten 
hoA  of  two  year  old  steers  valued  at 
thirty-flve  dollars  per  head — now  in  my 
possession,  owned  by  me,  and  free  from 
incumbrances,"  executed  by  one  who  owned 
ninety  head  of  steers  of  that  description.  Is 
invalid  for  uncertainty  where  the  Bteera 
mortgaged  were  not  separated  from  the 
others.  Price  v.  McComat,  21  Neb.  195  (31 
N.  W.  511). 

67.  (1889.)  A  mortgage  executed  upon 
"two  brown  mules,  one  four  years  old,  the 
other  five;  weighing  about  nine  hundred 
ponnds  each"  is  superior  to  a  mortgage  exe- 
cuted on  "one  bay  mule,  four  years  old; 
one  bay  mule,  Ave  years  old,"  by  the  same 
person  In  favor  to  one  who  had  knowledge 
of  the  first  mortgage.  Rawlina  v.  Kennard, 
26  Neb.  181  (41  N.  W.  1004). 

68.  (1890.)  The  fact  that  a  mortgage 
on  a  cow  erroneously  described  her  as  three 
rears  old  Instead  of  two  years  old,  cannot 
he  taken  advantage  of  by  one  claiming 
under  a  subsequent  mortgage  which  con- 
tains the  same  erroneous  description.  Lin- 
inger  A  Metealf  Co.  v.  MilU,  29  Neb.  297  (46 
N.  W.  468). 


69.  (1890.)  A  chattel  mortgage  on  "one 
white  cow,  three  years  old,  now  In  my  pos- 
session in  Harlan  coun^"  In  sufficiently 
definite  where  the  mortgagor  had  only  one 
White  cow.  Lininger  d  Metealf  Co.  v.  MUU, 
29  Neb.  297  (45  N.  W.  463). 

70.  (1890.)  A  description  In  a  chattel 
mortgage,  "95  head  of  steers  one  year  old 
this  spring,  marked  as  follows:  Right  ear 
cropped  and  notch  cut  out  of  the  under  side 
of  the  left,  being  the  said  catle  I  have  this 
day  purchased  of  Welcome  Mowry,  being 
all  the  cattle  I  have  now  thus  marked. 
Said  cattle  are  to  l>e  kept  in  Seward  Co., 
Neb.,  except  during  the  herding  season,  in 
which  they  are  to  be  kept  in  Butler  Co, 
Nebraska,"  is  sufficient.  Buck  v.  Daven- 
port Savings  Bank,  29  Neb.  407  (46  N.  W. 
776;  26  Am.  St.  Rep.  392). 

71.  (1891.)  Where  cattle  were  de- 
scribed in  a  chattel  mortgage  as  "forty 
head  of  steers,  three  years  old  next  spring, 
being  all  steers  of  that  age  owned  by  us; 
sixty  head  of  steers,  two  years  old  next 
spring,  being  all  of  that  age  we  own  ex- 
cept forty  head;  all  of  the  alcove  are 
branded  with  figure  4  on  left  hip  and  are 
kept  on  the  Verges  farm,"  etc.,  the  descrip- 
tions are  to  be  considered  in  conjunction 
by  the  Jury,  and  not  in  the  disjunctive,  and 
on  instruction  which  submits  each  part  of 
the  description  as  though  it  was  the  whole 
is  erroneous.  Norfolk  Nat.  Bank  v.  Wood, 
33  Neb.  113  (49  N.  W.  958). 

72.  (1901.)  A  provision  In  a  mortgage 
of  domestic  animals,  assuming  to  give  the 
mortgagee  a  lien  upon  the  increase  to  be 
thereafter  begotten.  Is  nothing  more  than 
an  agreement  tor  a  Hen  which,  without  pos- 
session, vests  no  legal  right  to,  or  interest 
in,  such  increase.  Battle  Creek  Talley  Bank 
V.  First  Nat.  Bank  of  Madison,  62  Neb.  825 
(88  N.  W.  145;  56  L.  R.  A.  124). 

73  (1901.)  A  mortgage  of  chattels, 
where  the  property  is  described  as  "twenty- 
five  (25)  cattle,  consisting  of  ten  cows, 
seven  steers,  and  eight  heifers.  The  above 
described  chattels  are  now  in  my  posses- 
sion, are  owned  by  me,"  etc.,  and  the  par- 
ties mortgaging  the  same  had  in  their  pos- 
session at  the  time  a  larger  number  of  the 
same  kind  and  description,  and  there  is  no 
separation,  designation  or  means  of  identl- 
flcation  by  which  those  mortgaged  could  be 
distinguished  from  the  remainder  of  the 
herd.  Is  void  for  uncertainty.  Union  State 
Bank  V.  Button.  61  Neb.  571  (85  N.  W.  535). 

74.    (1902.)    A  man  owning  h  herd  of 
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two  hundred  cows  and  a  faojidred  (uid  forty- 
threo  calvea,  executed  a  mortgage  contain- 
Ing  the  following  description:  "Two  hun- 
dred (200)  head  of  native  eowB,  In  ages 
from  three  to  seven  years;  some  branded  L 
and  others  SH;  also  with  one  bundred 
head  of  above  mortgaged  cows  are  Included 
In  this  mortgage  one  hundred  head  of 
their  calves,  which  are  to  be  branded  SH. 
The  above  described  chattels  are  now  in  ny 
possession  on,"  etc.  BeM,  That  this  de- 
scription was  so  indefinite  as  to  be  void  as 
against  subsequent  purchasers  of  a  part  of 
the  herd  of  calves,  without  actual  notice  of 
the  Instrument  First  Nat.  Bank  of  Ohad- 
ron  V.  Bughes.  3  Unof.  823  (92  N.  W.  986). 

75.  (1903. )  -Where  mortgaged  stock 
are  described  as  being  upon  a  certain  farm 
owned  by  the  mortgagor  In  the  county  of 
bis  residence,  the  mortgage  Is  not  void  for 
uncertainty,  if  the  description  of  the  ani- 
mals is  not  applicable  to  any  others  kept 
on  such  farm.  Ooff  v.  Byen  Brot,  <£  Co., 
70  Neb.  1  (96  N.  W.  1037). 

76.  (1906.)  A  chattel  mortgage  on  a 
specified  number  of  cattle,  describing  them 
by  age  and  brands,  and  reciting  that  "the 
above  described  stock  are  In  illy  undisputed 
possession,  free  from  all  liens  and  Incum- 
brances, and  kept  on  my  premises  on  sec- 
tion No.  4,  township  No.  5,  range  No.  38, 
Chase  county.  Nebraska,"  is  not  void  on  ito 
face  for  uncertainty  of  description.  South 
Omaha  Nat  Bank  v.  McOilHn,  77  Neb.  6 
(108  N.  W.  257). 

77.  (1906.)  If  It  is  made  to  appear  that 
a  chattel  mortgage  was  In  fact  given  on  a 
specified  number  of  cattle  out  of  a  larger 
number  of  the  same  kind  and  description,  or, 
in  other  words,  on  a  part  only  of  a  herd  of 
cattle  of  the  same  kind  and  bearing  the  samo 
description,  it  is  void  as  to.  tblrd  persons, 
unless  there  has  been  a  separation  or  a 
delivery  of  the  cattle  mortgaged  to  the 
mortgagee.  South  Omaha  Nat.  Bank  v.  Mo- 
mmn,  77  Neb.  6  (108  N.  W.  257). 

Duress. 

78.  (1901.)  Evidence  examined,  and 
held  to  be  -sufficient  to  warrant  the  finding 
of  the  Jury  that  the  mortgage  under  which 
plaintiff  claimed  possession  of  certain 
grain  was  obtained  by  compulsion  and  was 
without  consideration.  Iowa  Savings  Bank 
V.  FHnk,  1  Unof.  14  (92  N.  W.  916). 

Betentlon  of  possession  by  mortgagor. 

79.  (1886.)  A  chattel  mortgage  on  a 
stock  of  goods,  executed  to  secure  a  credi- 


tor possession  and  power  to  sell.  In  the 
usual  course  of  business.  In  the  mortgagor 
Is  valid  as  between  the  parties  thereto. 
Ahlman  v.  Meyer  d  iScAttrman,  19  N^.  €3 

(26  N.  W.  584). 

Batlflcatlon  of  mortgage. 

80.  (1889.)  A  party  being  charged  with 
embezzlement  executed  a  chattel  mortgag? 
to  secure  the  debt,  and  retained  possesaloB 
of  the  mortgaged  property  for  about  a  year 
and  a  half,  when  he  delivered  the  posses- 
sion thereof  to  the  mortgagee.  Id  an  ac- 
tion of  replevin  thereafter  brought  by  the 
mortgagor  to  regain  possession  of  the  prop- 
erty, held,  on  the  facts  proved,  that  he  liad 
ratified  the  mortgage.  Banfmrd  v.  Borntrr- 
ger,  26  Neb.  295  (41  N.  W.  1102). 

81.  (1892.)  Instructions  as  to  ratifica- 
tion of  alleged  void  chattel  mortgage  by 
surrender  of  possession,  held  to  state  the 
law  correctly.  Sornberger  v.  Sanford,  34 
Neb.  498  (52  N.  W.  368). 

H.  TIUNO,  BECOBDINQ  AKD  BEOIS- 
TBATION. 

Necessity  to  reflle,  see  post,  §S?19-221. 

Necessity  of  filing  as  against  creditors  of 
mortgagor,  see  Fraudulent  Conveyances,  If 
217-236. 

Failure  to  record  as  affecting  creditors, 

see  Fraudulent  Conveyances,  $S  21(»-236. 

Necessity  of  as  between  parties. 

82.  (1883.)  A  bill  of  sale  in  the  nataie 
of  a  chattel  iportgage  is  good  as  between 
the  parties  to  It  without  being  filed,  as  the 
statute  directs.  Fitzgerald  v.  Andretcs,  15 
Neb.  52  (17  N.  W.  370). 

83.  (1891.)  As  between  the  parties  to  a 
(diattel  mortgage  the  lien  thereby  created 
continues  so  long  as  theer  is  a  subsistlns 
debt,  which  can  be  enforced  in  the  courts. 
The  filing  or  refiling  of  a  chattel  mortgage, 
as  required  by  statute.  Is  for  the  protection 
of  creditors  and  bona  fide  purcliasers  with- 
out notice,  and  not  for  the  purpose  of  con- 
tinuing the  lien  as  between  the  parties  to  the 
mortgage.  Sanford  v.  Uunford,  31  Neb- 
792  (48  N.  W.  876). 

84.  (1893.)  The  filing  of  the  mortgage 
is  not  essential  as  between  the  parties 
thereto.  Bush  v.  Bank  of  Commerce,  3S 
Neb.  403  (66  N.  W.  989). 

85.  (1896.)  A  chattel  mortgage  Is  good 
between  the  parties  thereto,  and  all  others, 
except  creditors  of  the  mortgagor  or  sub- 
sequent purchasers  and  mortgagees  in  good 
faith,  though  not  filed  as  required  by  stat- 
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at«.  Fuller  v.  BrotcneiJ  tC  Co.,  48  Neb.  146 
(67  N.  W.  6). 

86.  (1897.)  A  chattel  morfgage  deliv- 
erfid  by  the  mortgagor  unconditionally  to 
an  unauthorized  third  person,  by  whom, 
UAder  tb6  direction  of  the  mortgagor.  It 
was  flled  for  record  and  subsequently  ac- 
cepted by  the  mortgagee,  takes  efEect,  as 
between  the  mortgagor  and  mortgagee, 
from  the  time  of  the  first  delivery;  but 
not  so  as  to  persons  who  have  acquired 
title  to,  an  interest  in,  or  a  Hen  upon,  the 
property,  before  the  actual  acceptance  by 
the  mortgagee.  Rogerg  v.  Heads  Iron 
Foundry,  51  Neb.  39  (70  N.  W.  527;  37  L. 
a  A.  429). 

87.  (1901.)  Where  a  mortgage  of  real 
property  Is  Intended  by  the  parties  thereto 
to  convey  also  personal  property  situated 
aud  In  use  upon  the  realty,  while  such 
mortgage  would  create  a  charge  thereon 
between  the  parties,  it  cannot  be  given  ef- 
fect as  against  execution  creditors  of  the 
mortgagor  unless  the  instrument  Is  duly 
flled  as  a  chattel  mortgage.  Billebrand  v. 
Helton,  1  Unof.  783  (95  N.  W.  1068). 

Uethod  and  suflBciency  of  filing. 

88.  (1884  )  The  object  of  the  statute  In 
requiring  a  copy  of  a  chattel  mortgage  to 
te  filed  with  the  county  clerk  Is  to  glre 
notice  to  third  parties  of  the  existence  of 
the  mortgage,  its  terms  and  conditions,  the 
amount  secured  thereby,  and  ail  oihe'-  ma- 
terial conditions  of  the  contract.  In  these 
respects  the  copy  filed  must  be  a  "true  copy" 
of  the  original  mortgage.  When  this  is 
done  the  law  Is  complied  with.  Gillespie  v. 
Brown  A  Ryan  Brot..  16  Neb.  457  (20  N.  W. 
£32). 

89.  (1884.)  A  chattel  mortga^  con- 
tained a  proTlslon  that,  if  the  mortgagor 
made  default  In  any  of  the  conditions  of 
the  mortgage,  the  mortgagee  might  take 
possession  of  the  mortgaged  property,  and 
upon  giving  "5"  day's  notice  sell  It  at  pub- 
tic  auction,  or  h  sufllciettt  amount  thereof 
to  pay  the  debt  The  figure  "5"  was 
placed  over  the  word  "twenty"  in  the 
printed  blank  used,  and  "twenty"  was 
erased.  In  the  copy  flled  In  the  office  of  the 
county  clerk,  a  similar  printed  blank  being 
used,  the  word  "twenty"  Was  not  erased 
nor  was  the  flgore  "6"  Interlined,  heUt.  a 
substantial  compliance  with  the  statute. 
OiHetpie  V.  Brotcn  d  Ryan  Bros.,  16  Neb. 
457  (  20  N.  W.  632). 


Bvidenee  of  filing. 

90.  (1899.)  The  filing  of  a  chattel  mort- 
gage is  not  proven  by  the  Introduction  in 
evidence  of  a  copy  of  the  Instrument,  even 
though  the  fact  of  filing  may  have  been 
Indorsed  thereon.  Drexel  v.  Murphy,  fi9 
•Neb.  210  (80  N.  W.  813). 

91.  (1904.)  Evidence,  Inferential  In  Its 
nature,  examined,  and  held  sufficient  to 
show  that  the  mortgagor  was  a  resident  of 
the  county  where  the  mortgage  was  filed. 
Goanell  v.  Webster,  70  Neb.  705  (97  N.  W. 
1060). 

m.  CONSTBXTCTION  AND  OPEILATION. 

A.  Parties  and  Debts  or  Liabilities  Secured. 
Debt  secured  in  general. 

92.  (1887.)  Where  a  mortgage  Is  given 
by  one  co-surety  to  another,  to  secure  him 
against  a  contingent  liability  as  surety,  and 
there  is  a  conflict  of  testimony  as  to  the 
amount  to  he  secured,  the  question  is  one 
of  fact  for  the  jury.  Sparks  v.  Wilson,  22 
Neb.  112  (34  N.  W.  111). 

93.  (1898.)  A  chattel  mortgage  gen- 
erally will  he  construed  to  secure  the  debt 
and  not  merely  Its  evidence.  Therefore, 
while  the  original  debt  remains,  the  mort- 
gage win  not  be  defeated  by  a  change  In 
its  form.  Arlinffton  Mill  A  Elevator  Co.  v. 
Yates,  57  Neb.  286  (77  N.  W.  677). 

Advances  by  mortgagee  to  save  proporty. 

94.  (1904.)    Evidence  tn  an  action  to 

satisfy  certain  alleged  advancements  made 
to  save  and  harvest  a  crop  of  mortgaged 
hemp,  held  sufficient  to  sustain  a  finding 
that  such  advancements  were  made  for  the 
benefit  of  subsequent  mortgag<.'e8  and 
should  be  allowed.  Dickenson  v.  Columbus 
State  Bank.  71  Neb.  260  (98  N.  W.  813). 

B.  Property  Hortgaged,  and  Estates  and 

Interests  of  Parties  Therein. 
Property  included. 

95.  (1882.)  A  chattel  mortgage  on  "One 
bay  mare  eleven  years  old.  named  Tony; 
one  grey  horse  about  nine  years  old,  named 
Pet;  one  sorrel  mare  four  years  old,  named 
Bet;— fifty  head  of  ho^  from  six  weeks  to 
two  years  old,— all  of  said  propeiiy  beiny 
owned  and  kept  by  me  on  my  fai'm  near 
Fort  Calhoun,  in  Washington  county,  Ne- 
braska." does  not  cover  a  colt  and  some 
pigs  born  after  the  mortgage  was  executed. 
Boggs  v.  Stanky,  13  Neb.  400  (14  N.  W. 
392). 

96.  (1884.)    The  question  as  to  what 

3 
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property  la  covered  by  the  description  In 
the  mortgage,  Is  one  of  law  for  the  court 
Osborne  v.  McAllMer,  16  N«b.  428  (19  N. 
W.  610). 

97.  (1884.)  A  mortgage  on  a  "thresh- 
ing machine"  covers  the  horsepower  hy^ 
which  the  separator  is  propelled.  Osborne 

V.  McAllister,  15  Neb.  428  (19  N.  W.  510) 

98.  (1890.)  Where  the  mortgagors  were 
permitted  after  the  execution  of  the  mort- 
gage to  sell  goods  In  the  same  manner  as 
If  no  mortgage  had  been  given,  and  a  con- 
siderable portion  ot  the  property  on  which 
the  mortgage  lien  existed  had  been  sold 
and  replaced  by  other  goods  the  mortgage 
does  not  cover  the  latter,  since  a  mortgage 
on  goods  in  this  state  la  a  specific  Uen 
which  attaches  to  the  goods  mortgaged  and 
not  to  goods  In  general.  Wedgewood  v. 
Citizens  Nat.  Bank,  29  Neb.  165  (45  N.  W. 
289). 

99.  (1893.)  A  mortgage  upon  a  stock 
of  merchandise,  under  a  general  descrip- 
tion, attaches  only  to  such  merchandise  as 

was  In  the  stock  when  the  mortgage  was 
executed,  and  not  to  any  afterwards  pur- 
f  hased.  Itockford  Watch  Oo.  v.  ManifoJd, 
36  Neb.  801  (55  N.  W.  236). 

100.  (1894.)  An  Instruction  that  "the 
chattel  mortgage  given  In  evidence,  and  the 
transfer  or  assignment  of  the  note  by  the 
mortgagee,  I.  6.  Hlckok,  to  the  plaintilf, 
would  pass  the  legal  title  to  the  hay  therein 
described  to  the  plaintiff,  if  from  the  evi- 
dence in  this  case  the  Jury  believe  that  the 
witness  N.  L.  Hughes,  at  the  time  of  the 
exception  of  said  mortgage,  was  the  owner 
of  said  hay."  Is  not  open  to  the  objection 
that  it  assumes  that  the  hay  In  question 
was  intended  to  be  embraced  in  the  mort- 
gage. Love  V.  Putnam,  41  Neb.  86  (59  N. 
W.  691). 

101.  (1898.)  The  Hen  of  a  chattel  mort- 
gage on  a  stock  of  merchandise  attaches  to 
the  articles  in  stock  at  the  time  the  mort- 
gage  is  executed,  but  generally  does  not  at- 
tach to  future  additions  to  the  stock.  Jfid- 
land  State  Bank  v.  Kilpatrick-Koch  Dry 
Goods  Co..  54  Neb.  410  (74  N.  W.  837). 

102.  (1902.)  A  mortgage  upon  a  stock 
of  merchandise  ander  the  general  descrip- 
tion attaches  only  to  such  merchandise  as 
was  In  stock  when  the  mortgage  was  exe- 
cuted, and  not  to  stock  afterwards  added 
by  purchase.  Godfrey  Sons  Co.  v.  Citi- 
zens' Nat.  Bank  of  Norfolk,  64  Neb  477  (90 
N.  W.  239). 


Parol  proof  to  aid  in  conatruction. 

103.  (1899.)  Where  the  descrlpUon  ol 
property  in  a  chattel  mortgage  Is  clear,  and 
free  from  all  ambiguity,  parol  proof  is  in- 
admissible to  show  the  extent  and  meaalns 
of  language  employed.  Drexel  v.  Murphy, 
69  Neb.  210  (80  N.  W.  813). 

Title  and  ownership  of  property. 

104.  (1876.)  A  mortgage  of  diattels 
transfers  to  the  mortgagee  the  whole  legal 

title  to  the  thing  mortgaged,  subject  only 
to  be  defeated  by  performance  of  the  condi- 
tion, but  the  mortgagor  may  redeem  the 
property  at  any  time  before  sale.  Adamh  v. 
Nebraska  City  Bank,  4  Neb  370.  [Over- 
ruled. 40  Neb.  892;  42  Neb.  229;  42  Neb. 
607;  44  Neb.  165;  46  Neb.  771;  47  Keb.  256; 
47  Neb.  319;  60  Neb.  885.] 

105.  (1889.)  A  chattel  mortgage  U  a 
security  In  which  the  lesral  title  to  the  prop- 
erty mortgaged  passes  to  the  mortgage 
but  In  which  the  mortgagor  retains  a  bene- 
flclal  Interest  GUHlan  v.  KendaU,  26  Neb. 
82  (42  N.  W.  281;  18  Am.  St  Rep.  766). 

106.  (1894.)  The  mortgagee  under  a 
chattel  mortgage  acquires  a  lien  only  upon 
the  property  conveyed  and  not  the  \ega3 
Utle  thereof.  Bedford  v.  Fan  Oott,  42  Nek 
229  (  60  N.  W.  572). 

107.  (1894.)  The  legal  title  to  property 
pledged  by  a  chattel  mortgi^e  remain?  in 
the  mortgagor  until  divested  by  foreclosure 
proceedings  and  sale  in  pursuance  of  the 
statute;  and  until  the  title  of  the  mort- 
gagor is  thus  divested,  the  mortgagee  baa 
merely  a  Hen  upon  the  property.  Muster  r. 
King,  40  Neb.  892  (59  N.  W.  744;  42  Am. 
St.  Rep.  700);  (1894)  Randall  v.  Pertotu. 
42  Neb.  607  (60  N.  W.  898);  (1895)  Ga«p 
V.  Pollock,  45  Neb.  771  {64  N.  W.  231); 
(1896)  Murray  v.  Louahman,  4?  Neb.  ZSS 
(66  N.  W.  413) ;  (1896)  Gould  v.  Amaffott, 
46  Neb.  897  (65  N.  W.  1064);  (1897)  RoHn- 
son  V.  Kilpatrick-Eoch  Dry  Goods  Co.,  50 
Neb.  796  (70  N.  W.  378);  (1897)  Ondka 
Fire  Ins.  Oo.  v.  Thompson,  50  Neb.  580  (70 
N.  W.  30);  (1898)  Drumrnond  Carriage  Co. 
V.  MiUs,  54  Neb.  417  (74  N.  W.  966;  69  Am. 
St.  Rep,  719;  40  U  R.  A.  761);  (1M2) 
Union  Stock  Yards  Nat.  Bank  v.  Tkursto* 
County,  65  Neb.  410  (92  N.  W.  1022). 

C.  lAva  and  Priority. 

Liens. 

 Creation  in  general. 

108.  (1892.)  Where  two  persons  bay  a 
stallion  giving  two  notes,  signed  by  each 
In  payment  and  <nie  note  Is  paid  witb 
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money  largely  derived  from  the  horse,  and, 
-with  coosent  of  the  other,  one  partner 

mortgages  the  horse  to  secure  a  loan  in 
order  to  paj  the  second  note,  the  mortgagee 
has  a  Hen  upon  the  horse  for  the  amount 
of  his  loan.  Clay  v  Greenwood,  36  Neb. 
786  (63  N.  W.  659). 

109.  (1899.)  A  mortgagee  of  chattels 
who  flies  the  Instrument  before  the  rights 
or  Hens  of  third  parties  intervene  is  en- 
titled to  the  property  as  against  them. 
Itat.  Bank  of  Commerce  v.  BTyden,  69  Neb. 
75  (80  N.  W.  276). 

Priority  as  to  asfilgnee. 

110.  (1896.)  The  holder  of  an  unre- 
corded chattel  mortgage  from  the  assignor 
has  a  right  to  the  mortgaged  property  aa- 
perlor  to  that  of  the  assignee,  unless  the 
case  Is  one  where  the  statute  expressly 
confers  upon  the  assignee  the  powers  of  the 
creditor.  Lancaster  Countjf  Banle  v.  OiP 
lilan,  49  Neb.  166  (68  N.  W.  362). 

111.  (1896.)  The  holder  of  an  unrecorded 
chattel  mortgage  from  the  assignor  has  a 
right  to  the  mortgaged  property  superior  to 
that  of  the  assignee,  unless  the  case  Is 
one  where  the  statute  apressly  confers 
upon  the  assignee  the  powers  of  a  creditor. 
Lancaster  County  Bank  v.  OilHlan,  49  Neb. 
165  (68  N.  W.  362). 

112.  (1906.)  If  the  mortgagee  transfers 
the  same  to  a  third  party,  and  afterwards 
takes  the  second  mortgage  on  the  same  de- 
scription of  property,  he  takes  his  right  of 
selection  subject  to  the  right  so  transferred 
to  the  first  assignee.  And  if  he  afterwards 
assigns  the  second  mortgage,  such  assignee 
will  take  no  greater  right  than  his  as- 
signor had.  South  Omaha  Nat.  Bank  v. 
McOillin,  77  Neb.  6  (108  N.  W.  267). 

 Priority  over  lien  for  rent. 

113.  (1889.)  A  chattel  mortgage  exe- 
cuted upon  a  crop  of  growing  wheat,  and 
without  notice  of  a  landlord's  unrecorded 
lien  for  rent,  is  superior  to  such  lien  for 
rent.  Cfandy  v.  Dewey,  28  Neb.  175  (44  N. 
W.  106). 

114.  (1899.)  A  lease  executed  October 
16.  1890,  contained  a  provision  that  It 
should  operate  as  a  Hen  on  all  the  personal 
property  of  the  lessees  9X  any  time  In  or 
upon  the  demised  premises,  to  secure  pay- 
ment of  rent.  The  building  leased  was  in 
process  of  erection  for  use  as  a  hotel  and 
was  dot  completed  until  January,  1891. 
The  furniture  was  ordered  for  rhe  hotel 


after  the  lease  had  been  made;  and  be- 
cause of  delays  in  finishing  the  building 

was  not  placed  in  the  hotel  until  In  De- 
cember, 1890,  and  January,  1891.  In  Janu- 
ary, 1895,  there  was  rent  unpaid,  and  the 
leraees'  successors  mortgaged  the  furniture 
to  secure  debts  by  them  owing  to  other 
parties  who  were  aware  of  the  above  noted 
provisions  in  the  lease.  Held,  That  the 
mortgagees  were  entitled  to  the  first  lien 
upon  the  furniture  mortgaged.  A'eio  Lin- 
coln Sotel  Co.  V.  Shears,  57  Neb.  478  (78  N. 
W.  25;  73  Am.  St.  Rep-  524;  43  L.  R.  A. 
S88). 

115.  <1873.)  A  mortgage  of  fixtures 
erected  by  a  tenant  has  a  prior  equity  over 
the  lien  of  the  landlord  for  unpaid  rent  or 
taxes.   Lamphere  v.  Lotoe,  3  Neb.  131. 

 Priority  over  subsequent  mortgagee. 

116.  (1881.)  Where  a  senior  mortgagee 
of  chattels,  for  the  purpose  of  depriving 
of  his  security  a  Junior  mortgagee  of  a  part 
of  the  same  property,  fraudulently  releases 
that  portion  on  which  his  mortgage  is  the 
exclusive  Hen.  the  same  being  adequate  se- 
curity, he  wiU  not  be  permitted,  to  the  prej- 
udice of  the  latter,  to  go  upon  the  property 
covered  by  the  second  mortgage  for  pay- 
ment of  his  demand.  Jordan  v.  Hamilton 
County  Bank,  11  Neb.  499  <9  N.  W.  654). 

117.  (1897.)  In  a  replevin  suit  by  a 
first  mortgagee  against  an  attaching  officer, 
to  which  the  holder  of  a  second  mortgagee 
was  not  made  a  party,  the  holder  of  the 
third  mortgage  intervened  and  obtained  a 
Judgment  to  the  effect  that  the  surplus  pro- 
ceeds of  the  sale  of  the  property,  after  the 
satisfaction  of  plaintiff's  mortgage,  be  paid 
to  the  Intervener.  Held,  Not  binding  on 
the  holder  of  the  second  mortgage,  who  was 
entitled  to  a  prior  Hen  on  such  surplus. 
Sarpy  County  State  Bank  v.  Binkle,  S3  Neb. 
108  (73  N.  W.  462). 

118.  (1904.)  A  verbal  chattel  mortgage, 
not  coupled  with  possession  hy  the  mort- 
gagee, will  not  take  precedence  over  a  sub- 
sequent written  mortgage,  taken  without 
notice  of  the  secret  Hen  of  the  verbal  mort- 
gage. Mueller  v.  Parcel,  71  Neb.  795  (99  N. 
W.  684). 

119.  (1906.)  Wben  two  mortgages  are 
executed  on  parts  of  the  same  herd  of  cat- 
tle, the  mortgagees  have  an  equal  right  of 

selection,  and  the  one  first  exercising  that 
right  is  entitled  to  the  possession  of  the  cat- 
tle so  selected  by  him  to  the  exclusion  of 
the  rights  of  the  other,  if  need  be.  South 
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Omaha  Nat.  Bank  v.  McOUHn,  77  Neb.  6 
(108  N.  W.  257). 

——Priority  over  attachment  or  ezeea- 
tion  creditors. 

120.  (1S83.)  A  debt  being  past  due,  a 
mortgagee  of  property  securing  such  debt 
is  entitled  to  possession  of  the  property  as 
against  an  execution  purchaser  of  the 
same.  S^art  v.  A.lexander,  14  Neo.  37  (14 
N.  W.  655). 

121.  (1886.)  After  the  mortgagee  has 
reduced  the  goods  to  possession  for  the 
purpose  of  foreciosing  the  mortgage  in  con- 
formity to  its  stipulations  his  lien  will 
take  precedence  of  those  of  creditors  whose 
attachments  or  executions  are  thereafter 
levied,  nothwithstanding  the  existence  of  a 
stipulation  such  as  above  referred  to  or 
the  fact  that  it  has  been  acted  upon  by  the 
mortgagor.  Kay  v.  Noll,  20  Neb.  380  (30 
N.  W.  269). 

122.  (1888.)  A  party  who  obtains  ma- 
chinery on  which  there  ia  a  valid  chattel 
mortgage  cannot  divest  the  Hen  by  attach- 
ing such  machinery  as  a  fixture  in  a  roller 
mill.  Grand  Island  Banking  Co.  v.  Frey, 
25  Neb.  66  (40  N.  W.  599;  13  Am.  St.  Rep. 
478). 

123.  (1893.)  Mortgagee  of  chattels  in 
entitled  to  hold  same  as  against  an  officer 
holding  a  writ  of  attachment  Uiat  runs 
against  his  mortgagor.  Hakanson  v.  Brodke, 

36  Neb.  42  (53  N.  W.  1033). 

124.  (1904.)  A  properly  filed  chattel 
mortgage  upon  "growing  bay"  stipulating 
that  it  shall  be  cut  and  stacked,  and  that 
the  mortgage  shall  cover  Uie  same  In 
stacks,  creates  a  Hen  upon  the  hay  In 
Btaclia  upon  the  premises  where  cut.  su- 
perior to  the  lien  of  a  levy  under  execution 
issued  upon  a  judgment  against  the  mort- 
gagor made  at  a  time  when  it  was  appar- 
ent the  hay  in  the  stacks  was  of  the  annual 
crop  described  In  the  mortgi^e.  Baj/es  v. 
First  State  Bank  of  Bertrand,  6  Unof.  298 
(98  N.  W.  423). 

 Priority  of  lien  for  repair. 

125.  (1898.)  One  bestowing  labor  and 
skill  on  a  chattel  bailed  to  him  for  that 
purpose,  thereby  increasing  Its  value,  has 
a  lien  thereon  superior  to  the  lien  of  a 
prior  chattel  mortgage.  Drummond  Car- 
riage CO.  V.  Mills,  64  Neb.  417  (74  N.  W.  966; 
69  Am.  St.  Rep.  719;  40  L.  R.  A.  761). 

 Priority  over  lien  for  keep  of  ani- 
mals. 

126.  (1881.)  A  mortgage  on  a  team  of 
horses  is  superior  to  the  lien  of  a  livery 


stable  keeper,  who  has  not  retained  poeMs- 
Blon.  Marseilles  Mfg.  Co.  v.  Morgan,  12 
Neb.  66  (10  N.  W.  462.  [Overruled.  Bed- 
ford V.  Van  Cott,  42  Neb.  229.] 

127.  (1887.)  The  act  of  the  council  and 
house  of  representatives  of  the  late  terri- 
tory of  Nebraska,  entitled  "Aa  act  to  pro- 
vide for  liens  upon  live  stock  for  their 
keeping,"  approved  February  18,  1867,  ex- 
amined, and  held,  not  to  give  a  lien  upon 
live  stock  for  their  keep  superior  to  the  lien 
of  a  previously  executed,  delivered,  &nd  re- 
corded mortgage  thereon.  State  Bank  oj 
Nebraska  v.  Lowe,  22  Neb.  68  (33  N.  W. 
482). 

128.  (1902.)  Under  the  statute  of  this 
state,  an  agister's  lien  is  inferior  to  that  of  a 
prior  valid  chattel  mortgage,  properly  of 
record,  but  Is  superior  to  a  mortgagf> 
executed  after  it  has  attached  and  while 
the  property  Is  In  the  possession  of  the 
agister.  Becker  v,.  Brovm,  65  Neb.  264  (91 
N.  W.  178). 

 Uen  for  damages  from  trespassing 

animals. 

129.  (1887.)    The  lien  of  a  takerup  of 

animals  is  not  superior  to  a  prior  recorded 
chattel  mortgage.  State  Bank  of  Nebraska 
V.  Lowe,  22  Neb.  68  (33  N.  W.  482). 

130.  (1903.)  A  mortagee  of  cattle  can 
not,  hi  a  proceeding  under  the  herd  law, 
be  bound  by  an  award  made  without  giv- 
ing him  a  hearing  or  an  opportunity  to  be 
heard.  Notice  to  the  owner  of  cattle  In 
such  a  proceeding  Is  not  notice  to  the 
mortgagee.  Qoff  v.  Byers  Bros,  d  Co.,  70 
Neb.  1  (96  N.  W.  1037). 

—^—Priority  as  to  purchasers. 

131.  (1882.)  If  a  creditor  recelvea  his 
pay  In  mortgaged  property,  with  knowledge 
of  the  mortgage,  he  will  take  it  sabject  to 
the  mor^^e.  Barle  v.  Burch,  21  Neb. 
702  (33  N.  W.  254). 

132.  (1889.)  The  holder  of  an  unre- 
corded contract  for  the  sale  of  a  vacant  lot. 
erected  a  building  thereon  which  she  mort- 
gaged to  plaintiff.  She  afterwards  executed 
mortgages  on  the  lot  to  defendant  who  also 
assumed  a  mechanic's  lien  orn  the  property. 
After  the  plaintiff  foreclosed  Its  mortgage 
and  bought  In  the  building,  defendant  in- 
stead of  standing  on  Its  rights  under  its 
mortgages,  took  an  aoslgnment  of  the  con- 
tract of  sale,  and  perfected  the  purchase 
thereunder,  taking  also  a  quitclaim  deed 
from  the  mortgagor.  Held,  that  plaintiff  ac- 
quired a  prior  title  to  the  building.  Holt 
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County  Bank  v.  Tootle,  Hvingaton  d  Co.,  26 
Neb.  408  (41  N.  W.  291). 

133.  (1889.)  A  pnrchBsed  property  un- 
der an  assumed  name  from  B,  wbo  was  un- 
acquainted with  bim.  and  gave  a  mortg^ 
for  the  price  in  such  name.  The  purchaser 
stated  that  his  reeidence  was  in  Webster 
county,  which  was  correct,  -and  the  mort- 
gage was  duly  filed  In  the  proper  office  in 
tbat  county.  Subsequent  to  the  filing  of 
the  mortagage.  A  sold  the  projwrty  to  C, 
uDder  his  true  name,  after  C  had  examined 
the  records  for  chattel  mortgages  executed 
hy  A,  and  finding  none.  In  an  action  of 
replevin  by  B  against  C  for  the  possession 
of  the  mortgaged  property,  it  was  held 
tbat  B  should  recover  Judgment.  Alexan- 
der Broa.  V.  Graves,  25  Neb.  453  (41  N.  W. 
290;  13  Am.  St.  Rep.  501). 

134.  (1889.)  A  chattel  mortgage  upon 
growing  grain  Is  not  eonstmctlve  notice 
to  third  parties  of  a  mortgage  on  the  same 
grain  thereafter  lawfully  placed  in  crib  or 
bto;  and  a  dealer  In  grain  who  In  good 
faith  in  open  marltet  purchases  such  grain 
from  the  mortgagor,  and  receives  it  at  his 
warehouse,  will  take  it  free  from  the  lien 
of  the  mortgage.  Oillilan  v.  Kendall,  26 
Neb.  82  (42  N.  W.  281;  18  Am.  St  Rep. 
766). 

135.  (1892.)  A  purchaser  who  has  ao 
tual  notice  of  the  claim  of  a  third  party  la 
the  property,  purchases  subject  to  such 
rights,  although  the  mortgage  under  which 
the  third  party  claims  is  not  upon  record. 
RatUback,  Mitchell  d  Co,  v.  Patton,  34  Neb. 
490  (52  N.  W.  277.  [Oyermled.  39  Neb. 
343;  2  Unof.  157.1 

13S.  (1893.)  One  who  purchases  per- 
sonal property  with  knowledge  of  a  prior, 
unrecorded  mortgage  thereon,  takes  subject 
to  the  Hen  created  by  such  mortgage.  Wag- 
ner V.  Steffin,  38  Neb.  392  (56  N.  W.  993). 

137.  (1896. )  A  mortgagee  of  a  condi- 
tional vendee  In  possession  of  chattels  Is 
not  a  purchaser  wlthhi  the  meaning  of 
section  26,  chapter  32,  Compiled  Statutes, 
and  the  rights  of  the  conditional  vendor 
thereof  are  prior  and  paramount  to  the 
lien  of  Buch  mortgagee  under  bis  mortgage. 
McCormick  Harvesting  Machine  Co.  v.  Cal- 
len,  48  Neb.  849  (67  N.  W.  863). 

Priority  over  vendor  of  property. 

138-  (1887.)  A  chattel  mortgage,  exe- 
cuted by  the  mortgagor  in  possession  as 
owner,  although  the  legal  title  was  not  to 
pass  to  him  until  the  chattels  were  paid  for. 


where  such  contract  of  conditional  sale  was 
not  filed  for  record,  will  take  precedence 
over  the  secret  Hen  of  the  party  claiming 
to  he  the  real  owner  of  the  property. 
Manning  v.  Cunningham,  21  Neb.  288,  (31 
N.  W.  933). 

139.  (1907.)  The  mortgagee  of  a  condi- 
tional vendee  of  personal  property  is  not 
a  purchaser  within  the  meaning  of  section 
26,  chapter  32.  Compiled  Statutes.  1907. 
and  cannot  by  his  mortgage  acquire  anv 
rights  superior  to  the  conditional  vendor, 
even  if  the  contract  of  conditional  sale 
Is  not  filed  as  required  by  said  section. 
Racine-Sattlet/  Co.  v.  Meinen,  79  Neb.  33  (114 
N.  W.  602). 


■Priority  oTer  tax  lien. 


140.  (1895.)  The  lien  of  taxes  Is  su- 
perior to  the  lien  of  a  chattel  mortgage  ex- 
ecuted after  tlie  tax  list  has  been  delivered 
to  the  oounty  treasurer.  Bevnolds  v. 
Fisher,  43  Neb.  172  (61  N.  W.  695). 

141.  (1896.)  The  Hen  of  taxes  assessed 
on  personalty  is  paramount  to  the  Hen  of  a 
chattel  mortgage  executed  after  tbe  de- 
livery of  the  tax  list  to  the  county  treas- 
urer. Farmers  Loan  d  Trust  Co.  v.  Mem- 
minger,  48  Neb.  17  (66  N.  W.  1014). 

142.  (1900.)  A  lien  for  taxes  upon  the 
property  of  the  tax  debtor  Is  inferior  to 
that  of  a  chattel  mortgage  Hen  antedating  , 
the  time  the  tax  lien  attaches.  Chamber- 
lain Banking  House  v.  Woolseu,  60  Neb.  516 
(83  N.  W.  729). 

143.  (1900.)  Where  a  sheriff  levies  dis- 
tress warrant  for  delinquent  taxes  for  sev- 
eral years  upon  property  of  the  tax  debtor, 
upon  which  a  valid  chattel  mortgage  ex- 
ists, the  seizure  and  sale  of  the  property  is 
wrongful  and  tmauthorlzed  to  the  extent 
and  for  the  years  the  mortgage  Hen  la  prior 
and  superior  to  the  Hen  for  delinquent 
taxes.  Chamberlain  Banking  Souse  v.  Wool- 
sey,  60  Neb.  516  (83  N.  W.  729). 

144.  (1902.)  A  Hen  for  taxes  upon  the 
property  of  the  tax  debtor  Is  Inferior  to 
that  of  a  chattel  mortgage  lien  antedating 
the  time  the  tax  lien  attaches.  Blanchard. 
Shelley  tC  Rogers  v.  Logan  County,  2  UnoF 
516  (89  N.  W.  376). 

146.  (1902.)  Where  a  sheriff  levies  dis- 
tress warrants  for  delinquent  taxes  for 
several  years  upon  property  of  the  tax 
debtor  upon  which  a  vaHd  chattel  mortgage 
exists,  the  seizure  and  sale  of  the  property 
is  wrongful  and  unauthorized  to  the  ex- 
tent, and  for  the  years,  the  mortgage  Hen 


587 


Digitized  by 


Google 


1146 


CHATTEL  MORTOAQES. 


Uss 


Is  prior  and  superior  to  the  lien  for  delin- 
quent taxes.  Bhmchard,  Shelley  d  Rogers 
V.  Logan  County,  2  Unot  516  (89  N.  W. 
376). 

146.  (1903.)  While  the  lien  of  a  tax 
upon  personal  property  is  Inferior  to  a 
chattel  mortgage  given  after  the  taxes  were 
levied,  but  before  the  tax  books  came  into 
the  hands  of  the  collector,  such  mortgage  is 
inferior  to  the  Hen  of  taxes  levied  and  as- 
sessed against  the  mortg^or,  for  subse- 
quent years,  upon  the  property  mortgaged 
remaining  in  his  possession.  Woolsey  v. 
Chamberlain  Banking  House,  70  Neb.  194 
(97  N.  W.  241). 

147.  (1907.)  The  lien  of  a  chattel  mort- 
gige  taken  before  the  tax  books  were  de- 
livered to  the  treasurer  Is  superior  to  the 
lien  for  taxes  for  that  year,  created  by 
s'lch  delivery,  under  the  provisions  of  sec- 
tion 139  of  the  revenue  law  of  1879  (lawR 
1S79.  p.  332)  but  inferior  to  the  lien  for 
subsequent  ^ears.  Platte  Valtep  Milling  Co, 
V.  Malmsten,  79  Neb.  730  (113  N.  W.  229). 


■  Waiver  or  abandonment  of  lien. 


148.  (1882.)  Where  Uie  mortgagee  is 
surety  on  an  utidertaking  in  replevin  and 

takes  the  property  under  his  mortgage  and 
delivers  It  to  the  judgment  creditor  in  re- 
plevin, he  thereby  surrenders  his  claim  to 
the  property  under  the  mortgage.  Rich  v. 
Savage,  12  Neb.  413  (11  N.  W.  863). 

149.  (1888.)  Evidence  held  to  sustain 
finding  that  the  mortgagee  had  released 
the  lien  of  the  mortgaga  as  against  a  pur- 
chaser and  had  accepted  mortgage  on  other 
property  In  lieu  thereof.  Littlefohn  v. 
Pearson,  23  Neb.  192  (36  N.  W.  477). 

150.  (1893.)  The  delivery  of  mortgaged 
property  to  a  stranger  by  a  mortgagee  is 
not  an  abandonment  of  the  Hen  of  the 
mortgage,  In  favor  of  a  subsequent  mort- 
gagee. Rogers  v.  Heads  Iron  Foundry,  61 
Neb.  39  (70  N.  W.  527;  37  L.  R  A.  429). 

151.  (1896.)  The  evidence  examined, 
and  held  to  sustain  the  finding  of  the  dis- 
trict court,  that  the  appellants  had  by  their 
conduct  estopped  themselvM  from  claiming 
or  asserting  a  mortgage  lien  upon  certain 
chattel  property.  Brown  v.  Eno,  48  Neb. 
538  (67  N.  W.  434). 

152.  (1899.)   Where    a    mortgagee  of 

chattels  authorizes  the  mortgagor  to  sell 
the  property  described  In  the  mortgage  at 
private  sale,  and  with  the  proceeds  pay  the 
mortgage  debt,  and  the  sale  is  accordingly 


made,  the  mortgagee  has  thereby  waived  hli 
Hen.  Drexel  v.  Murphy,  59  Neb.  210  (80  N. 
W.  813). 

153.  (1903.)  A  mortgagee  of  Chattels 
does  not  waive  or  lose  hla  lien  by  candng 
an  attachment  to  be  levied  upon  the  mort 
gaged  property.  First  yatUmal  Bank  of 
Holdrege  v.  Johnson,  68  Neb.  641  (94  N. 
W.  837). 

Mortga^  as  notles  to  sabsaqmnt  mor^ 
gagees  or  purchasers. 

See,  also,  ante,  9§  82-91. 

154.  (1889.)  A  mortgage  upon  a  grow- 
ing crop  of  com  Is  not  notice  to  a  dealer 
who  purchases  the  same  In  open  marlwt 
after  it  Is  husked  and  placed  In  orlbs  or 
piles.  Oillilan  v.  Kendall,  26  Neb.  82  (42 
N.  W.  281;  18  Am.  St.  Rep.  766). 

155.  (1893.)  A  mortgage  upon  growing 
corn  is  not  constructive  notice  to  a  dealer 
in  grain  who,  In  good  faith.  In  opea  mu> 
ket  purchases  such  com  from  the  mortga- 
gor after  .the  same  has  been  husked  by  tbe 
latter  and  placed  in  a  pile  or  crib.  Bat 
the  rule  does  not  prevail  where  the  person 
who  assisted  in  husking  the  com  after 
wards  becomes  tbe  purchaser,  while  it  l> 
yet  In  the  same  pile  or  crib,  and  receives  it 
there,  having  at  the  time  actual  knowledge 
that  It  is  the  same  corn  he  helped  harvest 
In  such  case  the  purchaser  will  take  tbe 
cora  subject  to  the  lien  of  the  mortgage- 
fine*  V.  BoUn,  36  Neb.  621  (54  N.  W.  990). 

166.  (1899.)  When  standing  com  cov- 
ered by  a  chattel  mortgage  which  Is  sold 
for  future  delivery  Is  husked  and  delivered 
in  execution  of  the  contract,  the  purchaser 
is  presumed  to  know  that  It  is  part  of  the 
crop  covered  by  the  mortgage.  Chicago 
Lumber  Co.  v.  Hunter,  58  Neb.  328  (78  N. 
W.  619). 

157.  (1899.)  One  who  bargains  for  the 
future  delivery  of  a  quantity  of  corn  to  be 
taken  from  the  stalk  In  a  designated  field 
Is  charged  with  notice  of  a  then  existing, 
and  duly  recorded  chattel  mortgage  la 
which  such  com  is  described  as  a  growlac 
crop.  Chicago  Lumler  Co.  p.  Hunter,  68 
Neb.  328  (78  N.  W.  619). 

158.  ( 1899. )  Althou^  the  description 
in  a  chattel  mortgage  may  be  InsuUhdent 
to  impart  notice  to  Innocent  third  parties, 
such  fact  will  not  avail  a  purchaser  from 
the  mortgagor  who  was  appraised  of  the 
Hen  on  the  property  before  he  parted  with 
the  conelderatlon.  Drexel  v.  Murfiky,  59 
Neb.  210  (80  N.  W.  813). 
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Becord  as  notice. 

159.  (1886.)  Where  a  chattel  mortgage 
Is  duly  filed  In  the  county  where  the  mort- 
gagor resides,  and  Is  conatructlTe  notice 
there,  it  viU  be  constmetire  notice  into 
whatever  county  the  mortgagor  may  remove 
with  the  property.  Cool  v.  AocAe,  20  Neb. 
B50  (31  N.  W.  367). 

160.  (1888.)  A  chattel  mortgage  duly 
filed  in  the  county  where  the  mortgagor 
resides  Is  constructive  notice  of  the  ex- 
istence of  such  mortgage  and  will  be  con- 
structive notice  in  any  county  to  which 
the  mortgagor  may  remove  the  property. 
Grand  Island  Banking  Co.  v.  Frey,  25  Neb. 
66  (40  N.  W.  599;  13  Am.  St.  Rep.  478). 

161.  (1889.)  The  filing  of  a  chattel 
mortgage  on  a  building  erected  by  the  holder 
of  an  unrecorded  contract  of  sale  of  the  lot, 
1b  not  notice  thereof  as  against  a  subsequent 
mortage  of  the  lot  executed .  by  the  same 
party.  Holt  County  Bank  v.  Tootle,  lAving- 
<ton  d  Co..  26  Neb.  408  (41  N.  W.  291). 

Failnra  to  file  evidence  of  fraud. 

162.  (1895.)  The  mere  failure  to  record 
a  mortgage  raises  no  presumption  that  it 
is  void.  Grand  Inland  Banking  Co.  v.  Co«- 
(ello,  45  Neb.  119  (63  N.  W.  376). 

Pailore  of  clerk  to  index. 

163.  (1881.)  If  a  chattel  mortage  be 
diriy  filed  In  the  ofllce  of  the  county  clerk, 
as  required  by  section  73,  cbiq>ter  43,  Re- 
vised SUtutes  1866  (Gen.  Stats.,  ch.  25,  sec. 
14),  as  amended  by  the  act  of  February  15, 
1877,  the  mere  failure  of  the  clerk, to  prop- 
erly Index  the  same,  as  required  by  the  next 
section,  will  not  render  it  void  as  to  a  sub- 
sequent mortgagee  without  actual  notice  of 
its  existence.  Jordan  v.  Hamilton  County 
Bank.  11  Neb.  499  (9  N.  W.  654). 

Action  to  establish  liens. 

 Nature  and  jurisdiction. 

164.  (1901.)  An  action  by  a  mortgagee 
to  ascertain  the  priorities  of  liens,  and  to 
charge  a  junior  Incumbrancer  as  trustee 
of  the  proceeds  of  a  foreclosure  sale,  and 
to  apply  such  proceeds  to  the  prior  mort- 
gage, in  an  action  properly  cognizable  as  a 
proceeding  In  equity.    Bank  of  Stockham 

V.  Alter,  61  Neb.  359  (85  N.  W.  300). 
'  ■ —  Evidence. 

165.  (1891.)  In  an  action  to  enjoin  the 
tnoisfer  of  a  mortgage  on  stock  In  an  ab- 
stracting company  and  to  establish  priority 
of  liens  thereon,  evidence  held  to  establish 


the  prior  equities  of  defendant  Holyoks 
V.  McMurtry,  33  Neb.  648  (50  N.  W.  767). 

166.  (1892.)  A  chattel  mortgage  was 
made  October  18.  1888,  and  filed  for  record 
December  21,  1888.  at  1:15  P.  M.  On  De- 
cember 18,  1888,  the  same  mortgagor  made 
a  second  mortgage  on  the  same  axid  other 
property  to  secure  certain  sureties  who  had 
signed  his  notes.  This  mortgage  was  filed 
for  record  five  minutes  after  the  first  In 
a  contest  between  the  mortgagees,  it  did  not 
appear  that  the  second  mort^gees  had 
paid  any  actual  consideration  therefor. 
Held,  That  to  entitle  them  to  priority  It 
must  be  made  to  appear  that  but  for  the 
failure  of  the  first  mortgi^ee  to  file  his 
mortgage  for  record  they  would  not  have 
become  sureties  for  the  mortgagor;  that 
he  was  Insolvent  and  that  they  would  be 
compelled  to  pay  the  debt.  Patrick  v.  Paul- 
son. 34  Neb.  416  (51  N.  W.  1029). 

167.  (1893.)  The  question  In  this  case 
being  merely  whether  or  not  two  certain 
chattel  mortgages  covered  property  sold, 
and  the  evidence  being  insufficient  to  es- 
tablish the  Identity  claimed,  the  mort- 
gagee's claim  of  a  lien  upon  the  property 
is  denied.  First  Nat.  Bank  of  Mount  Pleas- 
ant V.  Davis,  38  Neb.  238  (66  N.  W.  976). 

168.  (1898.)  A  chattel  mortgage  re- 
maining in  possession  ot  the  mortgagor 
without  actual  delivery  may  create  a  valid 
lien  where  the  parties  Intend  It  shall  have 
that  effect;  but  such  intention  will  not  be 
presumed,  and  a  finding  on  confllctltig  evi- 
dence that  no  lien  was  created  will  not 
be  disturbed.  Western  Assurance  Co.  v. 
Kilpatrick,  54  Neb.  241  (74  N.  W.  592). 

IV.  BIGHTS  AND  LIABILITIES  OT 
PABTIES. 

Possession  or  control  of  property. 

169.  (1883.)  Where  a  bill  of  sale  or 
chattel  mortgage  conveys.  In  absolute  terms, 
the  entire  Interest  of  the  seller,  without 
reservation,  the  vendee  or  mortgagee  may. 
without  demand  take  possession  of  the 
property  whenever  he  sees  fit  to  do  so. 
In  such  case  the  instrument  Itself  Is  a  con- 
tinuing authority  to  him  to  do  so,  which  be 
may  exercise  at  his  own  pleasure.  Fitz- 
gerald V.  Andrews,  16  Neb.  62  (17  N.  W. 
370). 

170.  (1890.)  After  a  debt  secured  by 
a  chattel  mortgage  becomes  due.  the  mort- 
gagee Is  entitled  to  the  possession  of  the 
mortgaged  property  and  may  maintain  an 
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action  to  recover  the  same,  l)ut  after  a 
Jndgment  In  JilB  favor  for  the  possession, 
unless  there  1b  a  special  finding  as  to  bis 
Interest,  he  Is  liable  to  account  to  the  mort- 

gagor,  and  if  more  has  been  received  for 
the  property  than  the  amount  of  the  debt, 
an  action*  will  lie  to  recover  the  same. 
Lathrop  v.  Cheney,  29  Neb.  464  (45  N.  W. 
617). 

171.  (1894.)  A  mortgage  gives  to  the 
mort^gee  no  right  of  possession  of  the 
chattels  mortgaged  when  the  note  thereby 
f>3cured  is  wholly  without  consideration. 
McQhee  V.  First  Nat.  Bank  of  TohUu,  40 
Neb.  92  (58  N.  W.  537). 

172.  (1895.)  There  Is  no  presumptlcm 
that  a  mortgaege  of  chattels  befdre  condi- 
tion broken  has  any  right  to  the  possession 
as  against  the  mortgagor.  Camp  v.  Pollock, 
45  Neb.  771  (64  N.  W.  231). 

173.  (1896.)  The  indorsement  of  notes 
secured  by  chattel  mortgage,  as  collateral 
security  for  a  debt  of  the  mortgagee,  passes 
the  mortgage  security  to  the  indorsee  of 
the  notes,  and  such  Indorsee  is,  as  against 
both  mortgagor  and  mortgagee,  entitled,  on 
breach  of  condition,  to  the  poraeaslon  of 
the  mortgaged  property,  ffoucfe  v.  lAnn, 
48  Neb.  227  (66  N.  W.  1103). 

174.  (1898.)  A  chattel  mortgage  made 
and  filed  for  record  In  accordance  with  an 
agreement  between  the  parties  thereto  that 
the  mortgagor  would  give  security  of  that 
kind,  prima  facie  vested  the  mortgagee  with 
the  right  of  possession  of  the  property 
mortgaged  as  against  an  officer  levying  on 
the  said  property  In  the  interval  of  time 
between  such  filing  and  the  mortgagee's  ac- 
quisition of  knowledge  that  such  filing  had 
actually  taken  place.  Rein  v.  Kendall,  55 
Neb.  683  (75  N.  W.  1104). 

Conversion  by  mortgagor. 

175.  (1897.)  Where  the  mortgagor  con- 
verts tbe  chattels  Into  cash  and  deposits 
the  money  with  an  agent  having  notice  of 
the  lien,  tbe  mortgagee  may  sue  tbe  agent 
for  the  proceeds  of  the  property,  and  the 
fact  that  tbe  former  did  not  pursue  and 
seize  the  chattels  does  not  afford  the  agent 
8  defense  to  the  action.  .  Alter  v.  Bank  of 
Stockham,  53  Neb.  223  (73  N.  W.  667). 

176.  (1896.)  The  measure  of  damages  in 
an  action  by  a  mortgagee  for  the  conversion 
of  mortgaged  chattels  is  the  amount  of  the 
inorigage.  not  exceeding  the  valife  of  the 
pronerty.  Rasper  V.  Walla.  49  Neb.  288  (68 
N.  W.  476). 


OonTersiou  by  mortgagee. 

177.  (1891.)  Where  a  mortgagee  of  Mi- 
tels unlawfully  seizes  the  mortgaged  prop- 
erty before  there  has  been  any  default  in 
payment,  and  t)efore  any  condiUou  in  the 
mortgage  has  been  broken,  the  mortgagor 
may  at  once  maintain  replevin  or  sue  for 
conversion,  and  such  actions  arc  barred 
after  four  years  from  the  date  of  the  nn- 
lawful  seizure,  rather  than  the  date  of  the ' 
maturity  of  the  note.  BratMer  v.  Tolleth, 
31  Neb.  622  (48  N.  W.  398). 

177a.  (1898.)  A  mortgagee  of  chattete. 
who  is  out  of  possession,  and  not  entitled 
to  possession  by  his  mortgage,  cannot  main* 
tain  an  action  against  a  stranger  for  ran- 
version.  Hill  v.  Campbell  Commiaaton  Co., 
54  Neh  59  (74  N.  W.  388). 

178.  (1892.)  A  mort^igee,  after  dne  no- 
tice, may  sell  a  sufficient  amount  of  t)ie 
mortgaged  property  to  satisfy  the  mortgage 
debt:  but  if  he  sell  more  than  sufficient  to 
satisfy  the  same  and  costs  necessarily  in- 
curred, he  will  be  liable  for  conversion  of 
such  excess.  .Omaha  Auction  d  SP'rage  Co. 
V.  Rogen,  36  Neb.  61  (52  N.  W.  826);  Stou 
V.  Locke,  72  Neb.  681  (101  N.  W.  340). 

179.  (1892.)  In  an  action  by  a  chattel 
mortgagor  against  the  mortgagee  for  con- 
version of  the  property,  where  the  defend- 
ant Justifies  under  a  provision  In  the  mort- 
gage authorizing  him  to  take  immediate 
possession  when  he  felt  Insecure,  he  may 
prove  any  facts  tending  to  show  the  conduct 
of  the  mortgagors  in  regard  to  the  chattels, 
but  cannot  prove  mere  rumors  or  reports. 
Rector-Wilhelmy  Co.  v.  Ni»»en,  35  Neb.  716 
(53  N.  W.  670). 

180.  (1896.)  The  mortgagee's  right  to 
the  use  of  chattels  mortgaged  Is,  in  the  aiy 
sence  of  a  special  agreement,  merely  sacb 
as  is  Incident  to  the  foreclosure  proceeding, 
and  the  breach  of  his  obligation  in  that 
regard  Is  an  actionable  wrong,  tfurroy  ff. 
Lowthman,  47  Neb.  256  (66  N.  W.  413). 

181.  (1896.)  In  an  action  of  conreraion 
by  a  mortgagee  against  an  officer  who  aelKd 
the  chattels  under  a  writ  In  favor  of  mort- 
gagor's creditors,  the  measure  of  daina«« 
Is  the  market  value  of  the  property  when 
converted,  with  Interest,  deducting  the  mar 
ket  value  of  any  property  returned  to,  and 
received  by,  the  mortgagee  and  <hk  proceeds 
of  any  proi>erty  of  which  be  has  received 
the  benefit.  Cobum  v.  Watison,  48  Neb.  2^ 
(67  N.  W.  171). 

182.  (1903.)    Where  the  mortgagee  by  iU 
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terms  provides  for  a  seizure  of  the  prop- 
erty if  It  or  any  part  of  it  Is  disposed  of  or 
taken  out  of  the  county  without  the  mort- 
gagee's assent,  a  sale  in  the  open  market  of 
a  sabetantlal  part  of  the  wheat  covered  by 
the  mortgage,  without  the  mortgagee's  as- 
sent, and  i^inst  bis  express  prohibition, 
will  entitle  the  mortgagee  to  recover  pos- 
session of  enough  of  the  remainder  to  sat- 
isfy hie  claim.  Allen  v.  Cemy,  68  Neb.  211 
(94  N.  W.  161). 

183.  (1901.)  A  second  mortgageeof  chat- 
tels cannot  recover  damages  in  conversion 
against  the  first  mortgagee  In  possession 
unless  the  value  of  the  property  at  the  time 
of  the  alleged  conversion  was  greater  than 
the  amount  due  upon  the  first  mortgage. 
Dempster  Mill  Mfg.  Co.  v.  Wright,  1  Unof. 
666  (95  N.  W.  806). 

183a.  (1901.)  In  nn  action  for  the  wrong- 
ful conversion  of  a  threshing  machine  by 
a  mortgagee  who  claimed  foreclosure  by 
reason  of  failure  of  payment.  It  being 
claimed  an  extension  of  time  was  given  In 
consideration  of  assignment  of  threshing 
accounts,  an  Inatmctlon  tliat  If  the  accounts 
were  not  turned  over  to  defendant  as  agreed 
releases  him  from  thf>  contract,  properly 
refused.  Ruber  Mfg.  Co.  v.  Oottchall,  1 
Unof.  648  (96  N.  W.  611). 

184.  (1902.)  Where  a  mortgage  tias 
been  taken  upon  a  running  stock  of  goods, 
expressly  describing  them  u  "goods  now  in 
stock."  a  mortgagee  who  has  seized  the 
ptock  by  replevin  from  mortgagor  should  be 
required  to  account  to  the  latter's  garnish- 
ing creditor  for  all  goods  actually  seized, 
ud  which  were  not  in  the  stock  when  mort- 
gaged. Tolerton,  Stetson  A  Co.  v.  First  Nat. 
Bank  of  Wayne,  63  Neb.  674  (88  N.  W.  866). 

Conversion  by  third  persons. 

185.  (1882.)  Where  mortgaged  chattels 
have  been  wrongfully  seized  and  sold  at  the 
suit  of  a  creditor  of  the  mortgagor,  the 
mortgagee  has  a  choice  of  remedies;  he 
may  either  replevy  them,  or  recover  their 
value  at  the  time  of  the  conversion  in  an 
action  for  damages.  Peckinbaugh  v.  QuilUn, 
12  Neb.  586  (12  N.  W.  104). 

186.  (1898.)  Evidence  held  Insufflclent 
to  show  ttiat  a  sherlfTs  seizure  of  chattels 
under  writs  of  attachment  resulted  In  In- 
jury to  the  interest  of  a  Junior  mortg^ee. 
Locke  V.  Shreck,  64  Neb.  47S  (74  N.  W. 
970). 

187.  (1902.)  Mortgagees  holding  mort- 
gages of  various  priority  on  the  same  goods. 


who  are  Jointly  In  possession  of  them,  may 
Join  In  an  action  against  the  sheriff  for  de- 
priving them  of  possession  and  converting 
the  goods  to  his  own  use.  Trompen  v.  Yates, 
66  Neb.  626  (92  N.  W.  647). 

Sale  of  property  by  mortgagor. 

188.  (1900.)  Where  mortgaged  property 
has  been  sold  by  the  mortgagor  without  the 
knowledge  or  consent  of  the  mortgagee, 
such  mortgagee  may  either  disavow  the  sale 
and  retake  the  property  or  ratify  it  and 
recover  the  proceeds  of  the  sale.  Burke  v. 
First  Nat.  Bank,  61  Neb.  20  (84  N  W.  408; 
87  Am.  St  Rep.  447). 

189.  (1906.)  The  making  of  a  written 
contract  by  a  mortgagor  of  chattels  in  pos- 
session, providing  for  the  sale  and  future 
disposition  of  the  property,  and  providing 
for  the  payment  or  satisfaction  of  the  mort- 
gage indebtedness.  Is  neither  malum  in  se 
nor  malum  prohibitum,  Morris  v.  Persing, 
76  Neb.  80  (107  N.  W.  218). 

Bights  under  Insecurity  clause. 

190.  (1887.)  A  provision  in  a  mortgage 
that  the  mortgagee  may  take  possession  of 
the  property  at  any  time  he  feels  insecure, 
and  advertise  and  sell  the  same,  does  not 
authorize  him  to  apply  the  proceeds  to  the 
payment  of  a  note  not  then  due,  Loeb  A 
Hirsch  V.  Milner,  21  Neb.  893  (32  N.  W. 
205). 

191.  (1888.)  Where  the  mortgage  pro- 
vides that  the  debt  shall  draw  Interest  and 
the  debt  is  to  be  paid  at  certain  times 
named,  and  thereby  there  is  an  implied 
agreement  that  the  mortgagor  shall  remain 
In  possession  of  the  property  until  there  Is 
a  default  In  the  payment  of  the  money  or 
some  part  thereof,  a  provision  In  the  mort- 
gage that,  "If  the  mortgagee  shall  at  any 
time  feel  unsafe  or  insecure  he  may  seize 
and  sell,  as  aforesaid,  the  property,"  will 
not  authorize  such  mortgagee  without  cause 
to  seize  and  sell  such  property  before  the 
debt  becomes  due.  The  words  "feels  unsafe 
and  insecure"  do  not  mean  that  he  may  ex- 
ercise an  arbitrary  discretion  In  the  prem- 
ises, but  the  mortgagor  must  be  about  to 
do  or  bas  done  some  act  which  tends  to 
impair  the  security  of  the  mortgagee.  New- 
lean  d  Hoard  V.  Oleaon,  -22  Neb.  717  (36  N. 
W.  155;  3  Am.  St.  Rep.  286). 

192.  (1890.)  Where  a  mortgage  is  exe- 
cuted on  buildings  situated  on  leased  land 
and  an  assignment  of  the  lease  is  made  to 
the  mortgagee  and  a  contract  entered  Into 
by  the  parties,  which  provided  that  the 
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mortgagee  and  assisnee  should  take  im- 
mediate poaseesloit  of  the  pramlaeB,  but 
when  he  has  been  paid  In  full  to  surrender 
posseBsiou  to  the  mortgagors  and  to  reas- 

Bign  the  lease  to  them,  and  the  mortgage 
also  contained  a  provision  that  the  mort- 
gagee should  collect  all  rents,  Issues,  and 
profits  to  be  credited  upon  the  notes  se- 
cured as  fast  as  collected,  save  so  much 
as  necessary  for  the  payment  of  the 
ground  rent.  Insurance  and  taxes.  It  Is  the 
duty  of  such  mortgagee  to  apply  the  rents 
collected  to  the  payment  of  the  Insurance, 
rent  and  taxes,  and  he  cannot  declare  a 
forfeiture  and  sell  the  property  under  the 
mortgage  before  the  first  note  becomes  due. 
The  mortgagee  is  also  entitled  to  an  ac* 
counting.  EdUfiff  v.  Bradford,  80  Neb.  693 
(46  N.  W.  836). 

193.  (1891.)  The  fact  of  a  mortgagee's 
insecurity  must  be  apparent  to  Justify  ad- 
vertisement and  sale  of  the  property  before 
the  debt  falls  due.  Hull  v.  Oodfrev,  31 
Neb.  204  (47  N.  W.  850). 

194.  (1891.)  Evidence  held  Insufficient 
to  Justify  mortgagee  to  seize  a  harvester 
under  an  insecurity  clause.  Case  Plow  Co. 
V.  Marr,  83  Neb.  215  (4ft  N.  W.  1119) 

195.  (1891.)  Where  a  chattel  mortgage 
provides  that  the  debt  shall  draw  Interest 
and  shall  be-  paid  at  certain  stated  times, 
and  thereby  Is  an  implied  agreement  that 
the  mortgagor  shall  remain  In  possession  of 
the  property  until  there  is  a  default  in  pay* 
ment,  a  provision  that  "If  the  mortgagee 
shall  at  any  time  feel  unsafe  or  Insecure, 
he  may  seize  and  sell  the  property,"  will 
not  authorize  such  mortgagee,  without  evi- 
dent cause,  to  seize  and  sell  such  property 
before  the  debt  becomes  due.  The  words 
"feels  unsafe  and  insecure"  do  not  mean 
that  he  may  exercise  an  arbitrary  discre- 
tion in  the  premlsea,  but  the  mortgagor 
must  he  about  to  do,  or  has  done,  some  act 
which  tends  to  Impair  the  security.  Licti- 
tenberger  v.  JoJimon,  32  Neb.  185  (49  N. 
W.  336). 

196.  (1896.)  The  right  of  a  mortgagee 
under  a  clause  authorizing  him  to  take  the 

chattels,  when  be  feels  Insecure,  cannot  be 
exercised  arbitrarily,  but  depends  upon  some 
act  of  mortgagor  which  tends  to  Impair  the 
security.  Broton  v.  Hogan,  49  Neb.  746  (69 
N.  W.  100). 

197.  (1903.)  The  discretion  conferred 
upon  the  mort^gee  by  a  clause  In  a  chattel 
mortgage,  authorizing  him  to  take  posses- 
sion of  the  mortgaged  property  whenever  he 


may  deem  himself  unaafe  or  Insecure.  1b 
not  to  be  exercised  arbitrarily;  such  belief 
must  rest  on  reasonable  grounds.  Veyer 
V.  MichaeU,  69  Neb.  138  (96  N.  W.  63). 

198.  (1903.)  The  words  "feels  unsafe 
and  Insecure,"  In  a  chattel  mortgage  do  not 
mean  that  the  mortgagee  may  exercise  an 
arbitrary  discretion  In  the  premises,  bat 
the  mortgagor  must  be  about  to  do  or  most 
have  done  some  act  whieh  tends  to  impair 
the  security  of  the  mortgagee  in  order  tliat 
the  latter's  right  to  take  possession  may 
become  operative.  Allen  v.  Oemy,  6S  Neb 
211  (94  N.  W.  151). 

199.  (1903.)  The  facts  that  would  war 
rant  mortgagee  to  belioTe  himself  insecure 
80  as  to  justify  him  In  taking  possession 
of  the  property  must  be  such  as  did  not 
exist,  or  of  which  the  mortgagee  was  Ignor- 
ant, at  the  time  of  taking  the  mortgage 
Mever  v.  MUihaela,  69  Neb.  138  (95  N.  W. 
63). 

Costs  on  usurious  contract. 

200.  (1893.)  Where,  in  an  action  by  a 
mortgagee  against  the  mortgagor  to  recover 
the  mortgage  chattels.  It  Is  established 
that  the  mortgage  was  given  to  secure  a 
usurious  loan  of  money,  the  defendant  Is 
entitled  to  recover  costs,  although  the  ver- 
dict is  in  favor  of  the  plaintiff.  Rodgert  v. 
Graham,  36  Neb.  730  (66  N.  W.  243). 

Action  for  posseasfon. 

201.  (1886.)  Under  a  chattel  mortgage 
of  a  stock  of  goods,  with  possession  and 
power  to  sell  in  the  mortgagor,  an  iostnl^ 
tion  that  if  such  possession  and  control  was 
found  to  be  given  the  mortgage  was  void, 
was  properly  refused.  Ahlman  v.  Meyer  & 
Schurman,  19  Neb.  63  (26  N.  W.  584). 

202.  (1896.)  A  mortg^ee  of  chattels 
cannot  maintain  a  possessory  action  against 
a  stranger  unless  as  between  mortgagor  and 
mortgagee  the  latter  has  the  right  of  pos- 
session. Gamp  V.  Pollock,  46  Neb.  771  (64 
N.  W.  231). 

203.  (1898.)  An  ofiicer  who  seizes  mort- 
gaged chattels  on  mesne  or  final  process 
against  the  mortgagor  Is  not  liable  In  an 
action  by  the  mortgagee  If  he  does  nothing 
to  place  the  property  beyond  the  reach  of 
the  mortgagee  or  to  prevent  him  from  tak- 
ing possession  of  It  when  his  right  of  pos- 
session accrues.  Loishe  v.  Bhreck,  54  Neb. 
472  (74  N.  W.  970). 

204.  (1903.)  Ad  allegation  of  posseasEon 
under  a  chattel  mortgage,  by  agreement 
with  the  mortgagor,  renders  unneceseaiy 
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any  allegation  of  demand  of  payment  of 
demand  notes  secured  by  the  mortgage.  In 
order  to  show  the  mortgagee's  right  of  poa- 
aesBlon.  Tajftor  v.  Harle-Haaa  Drvff  Co., 
69  Neb.  S46  (96  N.  W.  182). 

Finding  In  action  for  possession  as  bar  to 
subsequent  action. 

205.  (1890.)  Where  mortgagee,  after  an 
alleged  default  In  the  payment  of  the  debt, 

takes  possession  of  the  mortgaged  property 
and  afterwards,  when  an  action  of  replevin 
is  broaght  by  the  mortgagor,  is  adjudged  to 
be  entitled  to  the  right  of  property  and 
right  of  possession  thereof,  there  being  no 
finding  aa  to  his  special  interest  under  his 
mortgage,  the  judgment  will  not  bar  an 
action  for  an  accounting  for  the  proceeds 
of  the  property  mortgaged.  Lathrop  v. 
Cheney.  29  Neb.  4S4  (45  N.  W.  617). 

Bights  and  Uabilltlea  of  junior  and  senior 
mortgagee. 

206.  (1888.)  A  executed  to  B  a  chattel 
mortgage  upon  a  horse,  and  other  property, 
and  before  the  maturity  of  the  notes  secured 
by  the  mortgage,  executed  to  G  a  chattel 
mortgage  on  the  same  property,  expressly 
stating  in  the  mortgage  that  it  was  subject 
to  the  mortgage  executed  to  B.  Afterwards 
A  and  B  sold  the  horse  to  D  for  its  full 
Talue,  and  applied  the  proceeds  of  the  sale 
to  the  partial  payment  of  A's  debt  to  B. 
Upon  the  horse  being  delivered  to  D  under 
his  parehase,  C  assorted  hts  mortgage,  and 
took  possession  of  the  property  for  the  pur- 
poae  of  foreclosure,  when  B  replevied  It. 
Beld,  That  the  sale  of  the  horse  to  D  by  A 
and  B,  being  made  In  good  faith  and  for 
the  full  value,  effectually  foreclosed  the 
title  of  A,  as  well  as  that  of  C.  and  that  as 
against  A  and  C,  B  was  entitled  to  the  prop- 
erty. Faeth  V.  Leary,  23  Neb.  267  (36  N. 
W.  618). 

207.  (1890.)  In  an  action  by  a  senior 
mortgagee  against  a  Junior  mortgagee  for 
the  conversion  of  two  mares  which  It  Is  al- 
leged were  described  in  the  senior  mortgage 
u  one  dark  brown  mare,  age  five  years, 
veigbt  about  1,200  pounds,  of  the  value  of 
$175,  and  one  dark  brown  mare,  right  hind 
foot  white,  age  five  years,  weight  about 
J.200  pounds,  of  the  value  of  $175,  and  in 
the  Junior  mortgage  as  one  dark  brown 
mare  five  years  old  called  "Dolly,"  and  one 
light  brown  mare  four  years  old  called 
"Pet,"  held,  that  the  testimony  showed  that 
the  mares  were  properly  described  in  the 
aenlor  mortgi^e  and  that  q,ueh  mortgage 
vas  duly  filed  for  record;   it  was  notice 


therefore  to  the  Junior  mortgagee,  of  the  e:::- 
Istcnce  of  the  lien  of  the  senior  mortgagee, 
and  that  the  senior  mortgagee  had  the  su- 
perior right  Shrecft  v.  Spain,  30  Neb.  887 
(47  N.  W.  419). 

208.  (1890.)  In  a  controversy  between 
holders  of  chattel  mortgages,  held  to  be  no 
error  In  giving  and  refusing  insiructlons 
set  out  in  opinion.  Wood  River  Bmih  v. 
Kelley,  29  Neb.  590  (46  N.  W.  86) 

209.  (1892.)  In  an  action  by  a  second 
mortgagee  against  a  first  mortgagee  based 
on  an  allegation  that  a  private  sale  of  the 
mortgaged  goods  by  defendant  was  for  an 
Inadequate  price,  the  instructions  given  and 
refused  and  rulings  thereon  approved. 
Raymond  Brot.  d  Oo.  v.  Miller,  34  Neb.  676 
(62  N.  W.  673). 

210.  (1895.)  Where  the  original  plaintiff 
had  dismissed  his  appeal,  leaving  a  contro- 
versy solely  between  defendants  as  to  re- 
spective priorities  of  mortgi^es,  the  defend- 
ants having  stipulated,  in  effect,  that  tiie 
mortgage  to  one  of  their  number  was  first 
recorded  and  that  in  terms  every  other  mort- 
gage was  made  subject  to  this  particular 
one,  held,  in  the  absence  of  facta  pleaded 
and  corresponding  relief  prayed  entitling 
to  other  relief,  that  this  court  should  not 
reverse  the  judgm«it  of  the  district  court 
recognizing  and  confirming  the  priority  of 
the  mortgi^  as  stipulated  in  the  mortgages 
specially  made  subject  thereto.  Oilmore  v. 
Silver,  45  Neb.  632  (63  N.  W.  923) 

211.  (1898.)  A  Junior  mortgagee  has  an 
Interest  in  the  mortgaged  property  which 
the  law  will  protect  in  an  appropriate  ac- 
tion. Locke  V.  ShreoJe,  64  Neb.  472  (74  N. 
W.  970). 

V.  BIGHTS  aud  bemebies  of  obed- 

ITOBS  AND  FUBCHASEBS. 
See,  also,  Fraudulent  Conveyances. 

Persons  entitled  to  attack  mortgage^ 

212.  (1896.)  Where  a  bank  takes  a  mort- 
^ige  to  secure  a  debt,  a  third  person  can- 
not attack  the  transaction  or  treat  the 
mortgage  as  void  on  the  ground  that  it  Is 
ultra  vires  of  the  bank  to  take  such  secu- 
rity. Bmith  V.  First  Nat.  Banle  of  Chadron, 
45  Neb.  444  (63  N.  W.  796). 

213.  (1901.)  An  attachment  creditor 
who  has  actual  notice  that  certain  property 
Is  covered  by  a  chattel  mortgage,  can  take 
no  advantage  of  insufficiency  or  inaccuracy 
of  description  of  the  property  in  the  mort- 
gage. Cohee  V.  First  Nat.  Bank  of  West 
Point,  1  Unof.  321  (95  N.  W.  610). 
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Btma  Ada  mortgag«e. 

214.  (1882.)  To  be  A  mortgagee  In  good 
fafth,  one  must  be  vltbout  actual  notice  of 
prior  incumbrances.  Rantom  v.  Bchmela, 
13  Neb.  73  (12  N.  W.  926). 

215.  (1896.)  One  who  accepted  from  a 
Joint  owner  a  chattel  mortgage  upon  a 
threshing-machine  incumbered  by  an  un- 
recorded purchase-money  mortgage  of  which 
the  former  had  no  kuowledge,  held  a  mort- 
gagee hi  good  faith  within  the  meaning  of 
section  14,  chapter  32,  Compiled  Statutes, 
providing  that  unrecorded  chattd  mort- 
gages shall  be  void  as  agaliwt  subsequent 
purchasers  In  good  faith.  State  Bank  of 
Lushton  V.  KeOev  Oo^  47  Neb.  678  (66  N.  W. 
619). 

216.  (1896.)  A  mortgagee  In  good  faith, 
within  the  meaning  of  section  14,  chapter 
32,  Compiled  Statutes,  la  one  who  takes  his 
mortgage  to  secure  a  debt  actually  and 
Justly  owhig  to  him,  without  notice,  actual 
or  constructive,  of  other  existing  claims 
against  the  mortgaged  property.  State 
Bank  of  Lushton  v.  Kelley  Co.,  47  Neb.  678 
(66  N.  W.  619). 

217.  (1896.)  Under  section  14,  chapter 
32,  Compiled  Statutes,  a  mortgagee  In  good 
faith  is  one  who  takes  a  chattel  mortgage 
to  secure  a  debt  actually  and  Justly  owing 
to  htm,  whether  pre-existing  or  not,  without 
actual  or  constmctlTO  notice  of  prior  equl* 
ties  against  the  mortgaged  property.  State 
Sank  of  Luakton  v.  Kelley  Co.,  49  Neb. 
242  (68  N.  W.  481). 

218.  (1901.)  When  goods  obtained  by 
fraud  have  been  mortgaged  by  the  fraudu- 
lent vendee  to  secure  a  present  indebted- 
ness, to  a  mortgi^e  in  good  ftiith,  without 
notice  of  such  fraud,  the  latter  stands  in  the 
position  of  an  innocent  purchaser  bona  fide 
of  property  from  a  frai'dulent  vendee,  but 
to  the  extent  of  the  mortgage  debt  only. 
Kellogg  Co.  v.  Horkey,  61  Neb.  761  (86  N. 
W.  497). 

Necessity  of  refiling. 
See,  also,  ante,  SS  82-87. 

219.  (1882.)  After  the  repeal  of  section 
74,  chapter  43,  Revised  Statutes,  by  the  act 
"to  amend  sections  seventy- three,"  etc.,  the 
refiling  and  recording  of  chattel  mortgages 
was  rendered  unnecessary  thereafter  for  the 
protection  of  the  Interests  of  mortgagees. 
Rana(m  v.  Schmela,  13  Neb.  78  (la  N.  W. 
926). 

220.  (1882.)  Failure  to  reflle  and  record 
a  chattel  mortgage  as  required  by  chapter 


48,  page  74,  RevlBed  Statutes,  cannot  he 
taken  advantage  of  by  a  aubsequent  mort- 
gagee who  had  actual  knowledge  of  the 
prior  mortgage.  Ransom  v.  Schmela,  12 
Neb.  73  (12  N.  W.  926). 

221.  (1898.)  The  statute,  whereby  a 
chattel  mortgage  ceasea  to  be  valid  as 
against  creditors  or  subsequent  purchasers 

or  mortgagees  In  good  faith  after  the  ex- 
piration of  five  years  from  the  filing  thereof^ 
protects  only  creditors,  purchasers,  and 
mortgagees  whose  rights  accrued  after  the 
five  years.  Arlington  Mill  d  Elevator  Co.  v. 
rates,  B7  Neb.  286  (77  N.  W.  677). 

Bona  fide  purchasers. 

222.  (1886.)  Where  the  mortgagee  re- 
leases certain  mules  from  the  mortgige  and 
accepts  other  stock  in  its  stead,  and  such 

mules  are  sold  at  public  auction,  the  eT^ 
dence  tending  to  show  that  the  mortgagee 
had  full  notice  of  the  sale  and  the  property 
so  sold;  a  purchaser  in  good  faith  is  not 
subject  to  replevin  of  the  same.  Bullii  v. 
Drake,  20  Neb.  167  (29  N.  W.  292). 

223.  (1888.)  A  receipt  Of  the  mortgagor 
in  favor  of  a  purchaser  from  him,  did  not 
aftect  the  rights  of  the  mortgagee  vhen 
the  purchaser  had  notice  of  the  mortgage. 
Qrand  Island  Banking  Co.  v.  Frey,  25  Neb. 
66  (40  N.  W.  699;  13  Am.  St  Rep.  478). 

224.  (1893.)  No  one  can  acquire  title  to 
a  mortgaged  chattel  as  against  the  mort- 
gagee thereof,  no  matter  under  what  circum- 
stances he  may  purchase  the  chattel,  or 
what  its  description  may  be  In  the  mortgage- 
loica  Savings  Bank  v.  Dunning,  37  N^.  322 
(55  N.  W.  1079). 

225.  (1894.)  It  seems  that  a  "subaequent 
purchaser  in  good  faith,"  within  the  mean- 
of  section  14,  chapter  32,  Compiled  Statutes, 
1893,  is  one  who  acquires  title  to  mortgaged 
property  by  contract  with  the  mortgagor  or 
his  vendee,  after  the  execution  of  the  ntort- 
gage  and  without  notice  thereof;  and  that  a 
purchaser  of  such  property  at  eiecntion 
sale  would  take  it  discharged  of  the  mort- 
gage Hen,  Irrespective  of  such  purchaser^ 
knowledge  of  the  existence  of  such  mortgage 
Hen.  Farmer*  Merchants  Bank  of  York  v. 
Anthony,  39  Neb.  343  (57  N.  W.  1029). 

226.  (1896.)  A  mortgagee  of  a  condi- 
tional vendee  in  possession  of  chattels  Is 
not  a  purchaser  within  the  meaning  of  se^ 
tlon  26,  chapter  32,  Compiled  Statotes. 
Oamptell  Printing  Press  A  Mfg.  Co.  ff.  Dyer, 
46  Neb,  830  (57  N.  W.  904). 

227.  (1896.)    Essential  element  of  "good 
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faith,"  is  that  the  subsequent  purchaser 
must  have  acquired  the  mortgaged  chattels 
for  a  valid  consideration,  and  without  ac- 
tual knowledge  of  the  existence  of  the  mort- 
gage, or  notice  of  such  facts  as  would  put 
an  (irdlnarily  prudent  man  on  inquiry.  £lan- 
ford  V.  Jenaen,  4»  Neb.  766  (69  N.  W.  108). 

228.  (1901.)  The  doctrine  of  caveat 
emptor  applies  to  the  mortgagee  of  chat- 
tels or  live  stocii.  Sweeney  v.  Rejto,  1 
Unof.  409  (95  N.  W.  669). 

229.  (1901.)  A  mortgagee  who  has 
brought  suit  on  his  claim,  attached  goods 
and  gamlsheed  debtors,  and  who,  in  con- 
sideration of  the  giving  of  the  mortgage, 
dismisses  his  attachment  and  garnishment 
proceedings,  and  pays  the  coats,  if  not 
chargeable  with  notice,  Is  a  1>ona  ftde  par* 
chaser  for  value  of  the  mortgaged  goods  as 
against  the  vendor  at  the  goods  who  seeks 
to  rescind  the  sale  on  account  of  fraud. 
Large  <£  Amaden  Co.  v.  Nott  d  Son,  1  Unot. 
147  (95  N.  W.  489). 

Determining  validity. 

230.  (1872.)  In  determining  the  bona 
fides  of  the  mortgage,  it  is  immaterial 
what  the  assignee  of  the  mortgagee  may 
have  paid  for  It  Pyte  v.  Warren,  2  Neb. 
241. 

231.  (1886.)  Where  there  Is  no  evidence 
of  fraud  in  the  execution  of  a  mor^ltfe  It 
Is  error  to  submit  to  the  jury  for  their 
special  finding  the  question  whether  the 
mortgage  of  plaintiff  is  fraudulent  and  void 
as  against  the  defendant  Kay  v.  lioll,  20 
Neb.  380  (30  N.  W.  269). 

Title  to  property  of  void  mortgage  on 
death  of  mortgagor. 

232.  (1881.)  When  chattel  mortgage  Is 
void,  the  property,  on  the  death  of  the 
mort^igor.  leaving  an  Insolvent  estate,  be- 
comes assets  in  hands  of  executor.  Becker 
V.  Anderaon,  11  Neb.  493  (9  N.  W.  640). 

Private  sale  by  mortgi^ree. 

233.  (1890.)  Where  a  merchant  In  fail- 
ing circumstances  executes  a  mortgage  to 

one  of  his  creditors,  and  on  the  following 
day  executes  a  second  mortgage  to  another 
creditor,  with  knowledge  of  the  first  mort- 
^gee.  and  after  private  sale  by  the  first 
mortgagee  of  the  goods  other  creditors 
garnishee  the  surplus  In  the  hands  of  the 
mortgagee,  who  pays  over  the  same,  he  Is 
liable  to  the  second  mortgagee  for  the 
amount  of  such  surplus.  Russell  v.  Lau.  30 
Neb.  805  (47  N.  W.  193). 
£34.   (1893.)   A  Junior  mortgagee  of  chat- 


tels, who  agrees  with  the  senior  mwtgagee 
an^  the  mortgagor  that  the  goods  mort- 
gaged may  be  sold  and  the  proceeds  applied 
to  the  payment  of  the  mortgages  In  the  or- 
der of  their  priority  as  disclosed  by  the 
records,  cannot,  after  such  sale  and  appro- 
priatlfm  of  the  proceeds,  maintain  an  ac- 
tion to  avoid  the  senior  mortgage  for  fraud 
In  Its  Inception  without  proof  that  the  facts 
constituting  the  fraud  were  discovered  after 
the  agreement  and  sale.  Rockford  Watch 
Co.  V.  Manifold,  86  Neb.  801  (55  N.  W.  236). 

Subrogation  of  attaching  creditor  after 
payment  of  mortgage. 
2C6.  (1898.)  An  attaching  creditor 
against  whom  a  Judgment  for  conversion  has 
been  recovered  Is  rightfully  subrogated  to 
the  mortgagees  right  to  have  the  property 
subjected  to  the  payment  of  the  sum  paid 
to  satisfy  the  conversion  judgment.  Ault- 
man.  Miller  d  Co.  v.  Bishop,  53  Neb.  545 
(74  N.  "W.  56). 

Pleading. 

236.  (1882.)  A  subsequent  mortgagee 
claiming  as  against  a  prior  mortgagee  who 
failed  to  reflle  his  mortgage  as  required  by 
statute,  must  allege  and  prove  that  he  took 
without  knowledge  of  the  prior  mortgage. 
Ransom  v.  Bchmela,  13  Neb.  73  (12  N.  W. 
926). 

VL  ASSXaKKSNT  OF  KOBTOAGE  OB 
DBBT. 

In  general. 

Indorsement  of  note  as  transfer  of  mort- 
gage given  to  secure  it,  see  Bills  and  Notes, 
§170. 

237.  (1876.)  Notes  secured  by  mort- 
gages were  assigned  to  a  national  bank, 
and  by  It  to  plalntllf.  Held,  In  an  action 
of  foreclosure,  that  the  mortg^s  were 
not  extinguished  by  the  alignment  to  the 
bank,  and  were  valid  In  the  hands  of  the 
plaintiff,  he  being  a  bona  fide  purchaser. 
Richards  v.  Kountze,  4  Neb.  200. 

238.  (1886.)  Where  one  necnted  a  num- 
ber of  promissory  notes  secured  by  a  chattel 
mortgage   on   certain   furniture   and  the 

holder  transferred  a  portion  of  fhe  notes, 
either  absolutely  or  as  collateral  security  to 
another,  the  transfer  of  the  notes  was  an 
assignment  pro  tanto  of  the  mortgage.  £far- 
man  v.  Barhydt,  20  Neb.  625  (31  N.  W.  488). 

239.  (1894.)  The  astignm«it  and  de- 
livery of  a  note  as  collateral  will  carry  the 
mortgage  also;  and  the  assigneG  may  sue 
in  his  own  name.   Kavanaugh  v.  Brodball. 
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40  Neb.  875  (69  N.  W.  617:  25  U  R.  A. 
774). 

240.  (1906.)  If  an  assignor  of  a  chattel 
mortgage  given  to  secure  a  promlseory  note 
which  Ifl  past  due  at  the  time  of  the  aeslgn* 
ment  has,  prior  thereto,  become  estopped 
by  his  own  conduct  from  enforcing  It 
against  an  innocent  subsequent  mortgage 
for  value,  his  assignee  is  also  estopped. 
May  V.  First  Jfat.  Bank  of  Mmdota,  74  Neb. 
251  (104  N.  W.  184). 

VH.  BEHOVAL     OB     TBANSITEB  OV 
PBOPEBTT  BT  HOBTGAOOB. 

A.  Bights  and  LiabiUtles  of  Parties. 
Bight  to  convey  and  title  acquired. 

241.  (1889.)  The  mortgagor  of  chattels, 
until  foreclosure,  possesses  a  beneficial  in* 
terest  in  the  property  mortgaged,  and  will 
convey  a  good  title  by  a  sale  of  such  proi>- 
erty  to  one  who  purchases  In  the  open  mar- 
ket in  good  faith  and  without  notice,  actual 
or  constructive,  of  the  mortgage.  Oillilan 
V.  Kendall,  26  Neb.  82  (42  N.  W.  281;  18 
Am.  St.  Rep.  766). 

Estoppel  of  mortgagee. 

242.  (1889.)  If  a  mortgagee  of  chattels 
stands  by  and  knowingly  permits  the  goods 
to  be  sold  to  another,  he  will  be  estopped 
from  afterwards  asserting  his  title  thereto. 
mmian  V.  KendaJl,  26  Neb.  82  (42  N.  W. 
281:  18  Am.  St.  Rep.  766). 

243.  (1896.)  A  chattel  mortgage  Is  not 
avoided  by  the  fact  that  subsequent  to  Its 
tteeutlon  the  mortgagee  consented  to  a  sale 
of  the  property  by  the  mortgagor  for  the 
benefit  of  both  parties,  no  other  liens  ex- 
isting and  the  sale  not  having  been  con- 
summated. Houck  V.  lAnn,  48  Neb.  227  (66 
N.  W.  1103). 

Batlfleation  of  sale  by  mortgagee. 

244.  (1902.)  A  mortgagee  of  chattels 
will  be  held  to  have  ratified  an  unauthor- 
ized sale  of  the  mortgaged  property  by 
knowingly  receiving  and  retaining  the  pro- 
ceeds of  such  sale.  Ayres  v.  McGonahev,  65 
Neb.  588  (91  N.  W.  494). 

245.  (1904.)  Where  a  mortgagor,  with- 
out authority  from  the  mortgagee,  sold 
property  covered  by  a  chattel  mortgage,  and 
paid  a  debt  to  the  mortgagee,  other  than 
the  one  secured  by  the  mortgage,  with  a 
portion  of  the  purchase  money,  which  was 
received  and  credited  by  the  mortgi^e 
without  knowledge  of  the  fact  that  the 
iponey  had  been  so  obtained,  the  failure 
of  the  mortgagee  to  refund  the  money  so 


received,  upon  learning  the  source  from 
which  it  was  derived  after  oommeoclng  aa 
action  against  third  parties  to  whom  the 
mortgagor's  vendee  had  sold  the  chattels, 
does  not  thereby  ratify  the  sale  and  de- 
prive himself  of  the  right  to  recover  pos- 
session of  the  chattels.  Ooanell  v.  Webster. 
70  Neb.  705  (97  N.  W.  1060). 

B.  Criminal  BesponsiblUty. 
Nature  and  elements  of  offense. 

246.  (1893.)  To  constitute  the  offense 
of  selling  mortgaged  chattels,  the  sale  must 
have  been  made  durtug  the  existence  of  the 
mortgage  lien  without  the  consent  of  the 
owner  and  holder  of  the  debt  secured  and 
the  indictment  must  so  charge.  State  r. 
Hughes,  38  Neb.  366  (56  N.  W.  982). 

247.  (1895.)  Under  the  statute,  the  gist 
of  the  offense  for  which  punishment  ia 
therein  prescribed  Is  the  fraudulent  remove 
of  mortgaged  personal  property  out  of  ifae 
county  with  the  Intent  to  deprive  the  owner 
of  the  mortgage  of  his  security.  Th^  mort- 
gagor who  fraudulently  removes  from  the 
county  any  portion  of  the  mortg^ed  chat- 
tels, during  the  existence  of  the  lif^n  or 
title  created  by  the  mortgage,  is  etioally 
amenable  to  the  provisions  of  the  law  u 
the  mortgagor  who  so  removes  the  entire 
property  mortgaged.  Wilton  v.  State,  43 
Neb.  745  (62  N.  W.  209). 

Statutory  provlsloiw. 

248.  (1S84.)  That  part  of  "An  act  to 
prevent  the  fraudulent  transfer  of  persontl 

property,"  approved  February  13,  1877, 
which  makes  It  criminal  to  remove  mort- 
gaged property  out  of  the  county  within 
which  such  property  was  at  the  time  of 
the  execution  of  the  mortgage,  Aeld  uncon- 
stitutional, as  not  being  expressed  in  ths 
title  of  the  act.  Ex  parte  Thonuuon,  16  Neb. 
238  (20  N.  W.  312)' 

249.  (1901.)  The  title  of  the  act  of  the 
legislature  of  1877  (Session  Laws.  1877,  p. 
6),  "to  prevent  the  fraudulent  transfer  of 
personal  property,"  with  sufficient  clearness 
indicates  the  subject  of  the  proposed  legisla- 
tion, which  Is  limited  to  transfers  of  mor'- 
gaged  chattels.  State  v.  Heldenbrand.  62 
Neb.  136  (87  N.  W.  25;  89  Am.  St.  Rep.  493). 

250.  (1901.)  Section  9,  chapter  12,  Com- 
piled Statutes,  making  it  a  crime  to  sell 
mortgaged  chattels  without  "the  written 
consent"  of  the  mortgagee,  is  not  violative 
of  section  3,  article  I,  of  the  constitution, 
which  decrees  that  "no  person  shall  be 
deprived  of  life,  liberty  or  property,  without 
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riue  process  of  law."  State  v.  HeldenbranS, 
62  Neb.  136  (87  N.  W.  26;  89  Am.  St  Rep. 
493). 

Indictment  and  information. 

251.  (1886.)  In  an  indictment  for  seU* 
ing  mortgaged  chattels  it  Is  not  necessary 
to  charge  that  the  act  was  done  Tlth  intent 
to  defraud.  State  v.  Hwd»,  19  Neb.  316  (27 
N.  W.  139). 

262.  (1893.)  In  an  indictment  for  selling 
cr  transferring  mortgaged  personal  property, 
ic  Is  necessary  to  allege  the  name  of  the 
person  or  corporation  to  whom  such  sale  or 
transfer  was  made.  State  v.  Sughea,  38 
Neb.  366  (66  N.  W.  982). 

253.  (1893.)  It  is  not  Bufflclent  in  an  in- 
dictment tor  selling  mortgaged  personal 
property  to  allege  that  the  sale  wu  made 
without  the  consent  of  the  mortgagee,  nam- 
Ing  him.  To  constitute  the  offense  the  sale 
of  the  property  must  have  been  made  by 
the  mortgagor  during  the  ^Istence  of  the 
mortgage  lien,  without  the  written  consent 
of  the  owner  and  holder  of  the  debt  secured 
by  the  mortgage,  and  the  indictment  must 
so  charge.  State  v.  Hughes,  38  Neb.  366  (66 
N.  W.  982). 

264.  (1895.)  In  the  prosecution  for  the 
removal  of  mortgaged  property  contrary  to 
the  provisions  of  the  statute  the  value  of 
the  property  at  the  time  of  the  removal  need 
not  be  alleged  In  the  Information,  nor  proved 
upon  the  trial.  WiUon  v.  State,  43  Neb.  746 
(62  N.  W.  209). 

256.  (1895.)  Information  under  section 
10,  chapter  12,  Complied  Statutes,  charging 
the  mortgagor  with  fraadulently  removing 
mortgaged  property,  heJA  safBclent  WiP 
ton  V.  State,  43  Neb.  746  (62  N.  W.  209). 

256.  (1896.)  It  is  sufficient  In  an  Infor- 
mation for  fraudulently  removing  mortgaged 
property  from  t3ie  county,  to  allege  that  the 
mortgaged  property,  was  fraudulently  re- 
moved from  the  county  where  the  same  was 
situated  at  the  time  the  mortage  was  given 
thereon,  with  the  Intent  to  deprive  the 
«>wner  of  said  mortgage  of  his  security, 
without  averring  that  the  owner  of  the  mort- 
gage was  the  owner  of  the  debts  thereby 
secured.  Wilton  v.  State,  43  Neb.  746  (62 
N.  W.  209). 

267.  (1895.)  In  an  informatloa  under 
section  10,  chapter  12,  Compiled  Statutes, 
for  fraudulently  removing  mortgaged  prop- 
erty out  of  the  county.  It  Is  unnecessary  to 
aver  that  the  mortgage  was  in  writing.  The 
allegation  that  the  defendant  "duly  mort- 


I,    gaged  and  thereby  conveyed"  meets  the  re- 
}.    auirements  of  said  section.  Wilson  v.  State, 
43  Neb.  746  (62  N.  W.  209). 

258.  (1895.)  It  is  not  necessaty  to  set 
[,  out  in  the  information  for  fraudulently  re- 
y  moving  mortgaged  property  from  the  county 
t  the  mortgage  in  hmc  verba,  nor  to  aver  the 
7  amount  of  the  indebtedness  the  mor^cage 
was  given  to  secure.  Wilson  v.  State,  43 
g    Neb.  745  (62  N.  W.  209). 

',  259.  (1895.)  An  Information  for  fraudu- 
e  lently  removing  mortgaged  property  from 
r  the  county  need  not  allege  that  the  mortgage 
B  Was  given  to  secure  a  valid  Indebtedness. 
Wilson  V.  State,  43' Neb.  746  (62  N.  W.  209). 

'     Vm.  PATKXKT,  RTIiT.TSABTt,  AKD  SAT- 
ISFACTION. 

s 

^  Claim  for  penalty  for  tAilure  to  release, 
g    as  ground  for  canceling,  see  Cancelation  of 

^     Instrument,  %  11. 

a  New  note  as  payment, 
t  260.  (1900.)  Where  on  the  sale  of  mort> 
1  gaged  property,  the  note  and  mortgage  evi- 
t  denclng  the  prior  indebtedness  are  retained 
I  by  the  creditor,  and  a  new  note  and  mort' 
gage  taken  from  the  purchaser,  for  the 
a  amount  due  on  the  same  indebtedness,  the 
}  taking  of  such  new  note  and  mortgage  will 
t  not  effectuate  payment  of  the  prior  indebted- 
1  ness,  unless  there  Is  an  express  agreement 
I  of  the  parties  that  such  new  note  and  mort- 
S  g^  were  received  in  payment  and  satisfac- 
tion of  such  prior  Indebtedness.  CHamTter- 
j  Jain  Banking  H&ase  V.  Woolsey,  60  Neb.  616 
J     (83  N.  W.  729). 

(       261.    (1900.)    Where  on  a  sale  of  mort- 
'    gaged  personal  property,  a  new  note  and 
mortgage  are  executed  by  the  purchaser, 
the  note  evidencing  the  original  Indebted- 
I     ness  being  canceled  and  surrendered,  the 
g    presumption  of  law  Is  that  the  execution 
I.    and  delivery  of  the  new  note  and  mortgage 
B    Is  in  payment  and  satisfaction  of  the  prior 
I    indebtedness,  and  the  burden  Is  on  the 
J    creditor  to  provce  to  the  contrary.  Cham- 
berlain Banking  House  v.  WooUegf  60  Neb. 
!     516  (83  N,  W.  729). 

262.  (1901.)  The  giving  of  a  new  note 
^     for  an  existing  Indebtedness  will  not  of 

Itself  release  collateral  security  held  for 
[■     payment  of  such  Indebtedness.    Meeker  v. 
Waldron,  62  Neb.  689  (87  N.  W.  639). 

263.  (1906.)  Where  a  mortgagee  of 
>  chattels,  part  of  the  debt  having  been  satls- 
3  fled  out  of  a  portion  of  the  property,  took 
•    a  new  note  and  mortgage  for  a  portion  only 
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of  the  balance  due,  on  the  entire  remaining 
property,  the  mortgage  reciting  that  the 
property  was  in  the  undisputed  possession 
of  the  mortgagor  and  free  from  all  liens 
and  Incumbrances,  and  assigned  the  same 
to  an  Innocent  purchaser,  he  la  mtopped  to 
deny  that  the  first  mortgage  was  satisfied. 
May  V.  First  Nat.  Bank  of  Mendota.  74  Neb. 
251  (104  N.  W.  184). 

Tender  after  defanlt 

264.  (18S1.)  A  mere  tender  of  the 
amount  secured  by  a  chattel  mortgage  to 
the  creditor  on  the  day  fixed  (or  payment, 
although  not  accepted,  nor  kept  good,  has 
the  effect  to  release  tbe  property  from  the 
Hen  of  the  mortgage.  But  if  the  tender  be 
made  after  default  of  payment  at  the  stip- 
ulated time,  it  must  be  kept  good,  or  It  will 
be  entirely  unavailing.  Thompkins  v.  Batie, 
11  Neb.  147  (7  N.  W.  747;  88  Am.  Rep. 
361). 

265.  (1888.)  An  absolute  tender  of  the 
amount  due  upon  a  promissory  note  secured 
by  chattel  mortgage — the  tender  being  made 
the  day  after  the  debt  Is  due,  but  kept  good 
— will  have  the  effect  to  divest  the  lien  of 
the  mortgage.  Kwx  v.  WUliamg,  24  Neb. 
630  (39  N.  W.  786;  8  Am.  St.  Rep.  220). 

266.  (1896.)  An  unconditional  tender  \>j 
a  purchaser  at  execution  sale  of  chattels 
of  the  entire  debt  secured  by  a  chattel  mort- 
gage existing  against  said  property,  the 
debt  being  at  the  time  of  the  tender  due 
and  the  tender  being  kept  good,  divests  the 
lien  of  the  mortgage  and  entitles  the  pur- 
chaser to  the  possession  of  the  property. 
Gould  V.  Armagoat,  46  Neb.  897  (66  N.  W. 
1064). 

Alteration  affecting  terms  of  payment. 

267.  (1888.)     Notes   accompanying  a 

mortgage  are  evidence  of  the  debt  and  times 
of  payment;  but  a  provision  inserted  in  the 
mortgage  without  the  mortgagor's  knowl- 
edge or  consent,  changing  the  times  of 
payment  from  that  stated  in  the  notes,  was 
not  binding  on  faim.  Ward  v.  Watg&n,  24 
Neb.  692  (39  N.  W.  616). 

fiCodes  of  release. 

268.  (1895.)  By  section  15,  chapter  32, 
Compiled  Statutes,  two  modes  are  pre- 
scribed for  discharging  chattel  mortgages, 
viz.:  By  an  entry  by  the  mortgagee,  his 
agent  or  assignee,  on  the  margin  of  the 
index,  duly  attested  by  the  county  clerk; 
and  by  the  oounty  clerk,  when  authorized 
BO  to  do  by  a  written  order  signed  by  the 


mortgagee  and  attested  by  a  Justice  of  the 
peace,  or  some  officer  having  a  seal.  Boyet 
V.  Summers,  46  Neb.  308  (  64  N.  W.  1066). 

Order  for  release. 

269.  (1395.)  An  order  to  the  county  clerk 
to  release  a  mortgage,  is  Invalid,  as  a  re- 
lease, unless  attested  by  the  county  clerb 
as  provided  for  by  section  15,  chapter  37. 
Compiled  Statutes.  Boyea  v.  Summen,  46 
Neb.  308  (64  N.  W.  1066). 

Evidence  of  release. 

270.  (1891.)  Evidence  held  sufficient  to 
show  that  a  chattel  mortgage  had  been  re- 
leased hy  a  consent  to  a  sale  of  the  mort- 
gaged property.  Sanford  v.  Munford.  31 
Neb.  792  (48  N.  W.  876). 

271.  (1894.)  The  execution  and  filing  of 
a  release  of  a  chattel  mortgage  is  not  coq- 
clusive  evidence  of  the  payment  of  the  debt 
secured  by  such  mortgage,  in  tevor  of  the 
mortgagee  of  the  property  whose  mortgage 
lien  attached  prior  to  the  execution  and  fil- 
ing of  such  release.  Waggoner  v.  First  A'ot 
Bank  of  Creighton,  43  Neb.  84  (61  N.  V. 
112). 

Penalty  for  failure  to  enter  satisfaction. 

272.  (1891.)  Where  a  chattel  mortgage 
Is  paid  in  full  It  is  the  duty  of  the  mort- 
gagee or  his  agent  to  release  the  same,  a^ 
knowledge  satisfaction  of  the  debt  in  the 
proper  office,  and  if  such  release  is  delayed 
for  an  unreasonable  time,  and  damage 
thereby  ensue  to  the  mortgagor,  he  may  re- 
cover the  same  by  action,  but  only  such 
damages  can  be  recovered  as  naturally  re- 
sult from  the  wrong  complained  of.  Deer- 
ing  V.  Miller,  33  Neb.  654  (50  N.  W.  1056). 

273.  (1891.)  The  statute  which  provides 
for  a  penalty  in  case  the  mortgagee,  etc., 
delay  releasing  the  mortgage  for  a  certain 
number  of  days,  is  merely  cumulative  and 
will  not  prevent  a  recovery  for  actual  dam- 
ages. Deering  v.  Miller,  33  Neb.  654  (50  N. 
W.  1056). 

274.  (1891.)  In  an  action  to  recover  ISO 
for  neglect  of  the  agent  of  the  mortgagee 
of  a  chattel  mortgage  to  release  the  same 
the  district  court  struck  out  all  that  part  of 
of  the  petition  relating  to  the  penalty,  and 
the  action  thereupon  proceeded  as  a  common 
law  action  for  actual  damages,  the  question 
of  the  validity  of  the  statute  not  being  be- 
fore the  court.  Held.  That  the  testlmcn.? 
failed  to  show  any  legitimate  actual  dam- 
ages, and  that  a  judgment  for  $50  could  not 
be  sustained.  Deering  v.  Miller,  33  Stb. 
654  (50  N.  W.  1066). 
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275.  (1895.)  Under  section  15,  chapter 
32.  Compiled  Statutes,  a  mortgagee  Is  liable 
for  the  damages  therein  specified  for  failure 
to  satisfy  of  record  a  chattel  mortgage  with- 
in the  period  therein  named,  after  demand 
and  the  payment  of  mortgage  debt  whether 
the  mortgagee  acted  in  good  faith  or  not, 
or  whatever  may  have  l>een  the  motives  of 
puch  mortgagee.  A  mere  mistake  or  Ignor- 
ance, without  a  corrupt  Intent,  is  no  de- 
fense to  such  an  action.  Boyes  v.  Summers, 
46  Neb.  308  (64  N.  W.  1066). 

276.  (1895.)  The  entry  of  satisfaction 
after  the  statutory  period  will  not  defeat 
an  action  to  recover  the  penalty  fixed  by  the 
statute  (Complied  Statutes,  cb.  32.  sec.  15). 
Clearwater  Bank  v.  Eurkonski,  45  Neb.  1 
(63  N.  W.  133). 

277.  (1895.)  The  provision  of  section  15, 
chapter  32,  Compiled  Statutes,  making  a 
mortgagee  of  chattels  liable  to  the  mort- 
gagor for  fifty  dollars  as  damages  for  a 
failure  to  satisfy  the  mortgage.  Is  not  un- 
constitutional. ClearKater  Bank  v.  Kur- 
konski,  45  Neb.  1  (63  N.  W.  133). 

278.  (1902.)  The  penal  provisions  of 
section  15,  chapter  32,  Compiled  Statutes, 
for  failure  to  satisfy  a  chattel  mortgage, 
have  no  application  to  the  Instruments  enu- 
merated in  section  26  of  said  chapter.  Afc- 
Cormick  HarvesHug  Machine  Co.  v.  MiUa, 
64  Neb.  166  (89  N.  W.  621). 

279.  ( 1902.  >  Section  15,  chapter  32, 
Compiled  Statutes,  entitled  "Frauds,"  prior 
to  its  amendment  In  1885,  provided  for  the 
filing  of  chattel  mortgages  and  for  their 
release  on  performance  of  conditions.  Such 
amendment,  authorizing  liquidated  damages 
for  refusal  to  release  after  conditions  per- 
formed and  demand  made,  was  germane 
to  tbe  subject-matter  contained  In  the  origi- 
nal section,  and  does  not  violate  section  11, 
arUcle  III  of  the  constitution,  prohibiting 
duplex  legislation.  Van  Duzer  v.  MelUnger, 
66  Neb.  508  (92  N.  W.  738). 

280.  (1902.)  A  claim  not  reduced  to 
Judgment,  for  the  statutory  penalties  for  a 
failure  to  release  paid  chattel  mortgages, 
does  not  furnish  such  a  cross-demand  as  can 
be  used  for  the  basis  of  an  equitable  action 
to  cancel  another  mortgage  between  the 
same  parties  which  has  not  been  paid. 
Meredith  v.  Lyon  A  Bealy,  3  Unof.  485  (92 
N.  W.  122). 

-       Demand  for  satisfaction  l>ef ore  suit. 

281.  (1896.)  A  demand  must  be  made 
Qpon  the  mortgagee  or  his  assignee  for  the 


satisfaction  of  a  mortgage,  before  an  action 
can  be  maintained  to  recover  the  fixed  sum 
named  In  section  15,  chapter  32,  Compiled 
Statutes.  Clearwater  Bank  v.  EurkonsUi. 
46  Neb.  1  (63  N.  W.  133). 

IX.  FOBECLOSUBE. 

Recovery  of  deficiency  judgment  on  fore- 
closure of  pledge,  see  Pledges,  $  51. 

Blgbt  to  foreclose. 

282.  (1899.)  Each  of  the  persons  se- 
cured by  a  chattel  mortgage  given  to  secure 
several  debts,  may  enforce  a  separate  fore- 
closure of  his  interest  In  the  property,  and 
may  also  maintain  a  separate  action  to  re- 
cover from  the  wrongful  taker  thereof,  the 
possession  of  such  property.  Sloan  v. 
Thomas  Mfg.  Co.,  58  Neb.  713  (79  N.  W. 
728). 

Option  to  foreclose. 

283.  { 1891. )  A  mortgage  contained  a 
provision  that  in  case  of  default  in  the  pay- 
ment of  any  Interest  for  the  space  of  three 
days,  after  the  same  becomes  due  and  pay- 
able, the  whole  debt  should,  at  the  option 
of  the  mortgagee,  become  due  and  payable 
forthwith.  Held,  That  the  mortgagee,  In 
case  of  a  default  In  payment  oC  Interest  for 
three  days,  may  elect  to  declare  the  entire 
debt  due,  and  bring  an  action  to  foreclose 
the  mortgage.  Coad  v.  Home  Cattle  Co.,  32 
Neh.  761  (49  N.  W.  757;  29  Am.  St  Rep. 
465). 

284.  (1891.)    The  bringing  of  a  replevin 

action  by  a  mortgagee  to  recover  possession 
of  tbe  mortgaged  property.  Is  a  sufllclent  no- 
tice to  tbe  mortgagor,  of  an  election  to  de- 
clare the  entire  sum  due,  for  a  default  In 
the  payment  of  interest.  Coad  v.  Home 
Cattle  Co.,  32  Neb.  761  (49  N.  W.  757;  29 
Am.  St  Rep.  465). 

Big-ht  to  foreclose  before  default. 

285.  (1891.)  A  clause  In  a  chattel  mort- 
gage providing  that  the  mortgagee  may.  at 
any  time  he  feels  insecure,  treat  the  debt 
as  due  and  take  and  sell  the  property,  will 
not  authorize  the  seizure  and  caie  of  th9 
property  unless  the  mortgagor  is  about  to 
do.  or  has  done,  some  act  which  tends  to 
Impair-  the  security.  Case  Plow  Co.  «.  Marr. 
33  Neb.  215  (49  N.  W.  1119). 

286-  (1892.)  Wh»Te  a  mortgage  is  exe- 
cuted upon  a  stock  of  goorls  wherein  ttie 
mortgage  is  authorized  to  take  Immediate 
possession  of  the  goods  when  he  felt  Inse- 
I  cure,  the  mortgagors  must  be  in  default  or 
be  about  to  do  or  have  done  some  act  which 
599 
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tends  to  Impair  the  security,  to  authorize 
the  mortgagee  to  take  possession  befoi'e  the 

maturity  of  the  notes.  Rector-Wilhelmy 
Co.  V.  NiS8en,  35  N^b  716  (53  N.  W.  670}- 

Delay  or  tetlure  to  f  orecloM. 

287.  (1896.)  One  who  takes  possession 
of  mortgf^d  chattels  In  order  to  satisfy  his 
lien  thweon  by  means  of  notice  and  sale 
in  the  manner  prescribed  by  law,  does  so 
with  the  Implied  obligation  to  proceed  with- 
out unreasonable  delay  and  with  due  regard 
for  the  rights  of  the  mortgs^r.  Murrav  v. 
Loushman,  47  Neb.  256  (66  N.  W.  413). 

288.  (1896.)  A  chattel  mortgage  Is  not 
avoided  by  the  failure  of  the  mortgagee  to 
foreclose  Immediately  upon  default  Houoh 
V.  Unn,  48  Neb.  227  (66  N.  W.  1103). 

Voreelosure  of  Indemnity  mortgage. 

289.  (1898.)  An  indemnity  mortgage 
may  not  be  foreclosed  by  the  original  mort- 
gagee or  an  assignee  after  maturity  until 
the  damages  have  been  suffered,  against  or 
for  which  the  indemnity  was  sought  to  be 
provided.  Bonaker  v.  7e»ey,  67  Neb.  413 
(77  N.  W.  1100). 

Property  in  custody  of  conrt  pending  tore- 
cloaore. 

290.  (1903.)  The  pendency  of  an  action 
for  the  foreclosure  of  an  alleged  chattel 
mortgage.  In  which  a  temporary  injunction 
has  been  granted  refttralnlng  the  defendant 
from  selling,  consuming  or  disposing  of  the 
property  in  controversy  during  the  pend* 
ency  of  the  action,  withdraws  the  property 
from  pursuit,  by  gen«iil  creditors  of  the 
alleged  mortgagor,  in  another  court  by 
means  of  the  ordinary  procedure  of  a  suit 
at  law.  Judgment  and  execution.  In  such 
case  the  property  is  In  the  constructive  cus- 
tody of  the  law.  Ryan  v.  Donley,  69  Neb. 
623  (96  N.  W.  231). 

Mode  of  foreclosure. 

291.  (1887.)  A  sale  by  the  mortgagee 
under  the  statute  in  which  he  falls  to  com- 
ply with  any  essential  requirement  of  such 
statute  will  render  him  liable  to  the  mort- 
gagor for  the  damages  which  the  latter  may 
thereby  sustain.  Loeb  A  Sirsch  v.  Milner, 
21  Neb.  392  (32  N.  W.  205). 

292.  (1901.)  Notwithstanding  the  par- 
ties to  a  chattel  mor^ge  have  stipulated 
therein  for  the  foreclosure  and  sale  of  the 
mortgaged  property  by  advertisement  in  the 
manner  authorized  by  statute,  a  court  of 
equity  has  jurisdiction  to  entertain  an  ac- 
tion thereon,  and  adjudicate  the  respective 


rights  of  the  parties  In  such  action-  ne 
statutory  method  of  foreclosure  Is  not  ex- 
clusive. Meeker  v.  Waldron,  62  Neb  689 
(87  N.  W.  639) ;  Meeker  v.  Waldron,  2  Unot 
867  (90  N.  W.  755). 

293.  (1891.)  A  mortgagee  of  chstteli 
must  comply  substantially  with  the  require- 
ments of  the  statute  in  foreclosing  a  chattel 
mortgage.  If  he  fails  so  to  do  in  an  essen- 
tial particular,  and  the  property  is  sold  for 
less  than  its  value,  the  mortgagor  la  en- 
titled to  have  the  value  of  the  property  ap- 
plied to  the  extinguishment  of  the  debt,  and 
If  such  value  is  greater  than  such  debt,  the 
mortgagee  Is  liable  to  the  mortgagor  for  the 
difference.  Good  v.  Home  Cattle  ,  Co-,  32 
Neb.  761  (49  N.  W.  757;  29  Am.  St.  Rep. 
465). 

294.  (19(a.)   The  first  mortgagee  of  cbat- 

tels  In  possession  who  sells  the  chattels 
without  substantially  complying  with  the 
statute  must  account  to  subsequent  lien- 
holders  for  the  value  of  the  property  sold. 
Dempster  Mill  Mfg.  Co.  v.  Wright,  1  Unot 
666  (95  N.  W.  806). 

295.  (1893.)  Unsecured  creditors  of  a 
mortgagor  of  chattels  are  entitled  to  have 
the  mortgages  foreclosed  as  r^uired  br 
law,  and  a  sale  otherwise  than  aa  the  law 

'  provides,  although  in  accordance  willi  u 
agreement  of  the  mortgagor  and  mortgagees 
is  no  protection  to  those  partlcipatlnglntlie 
proceeds  of  the  sale.  They  are  liable  to  a^ 
count  to  such  creditors  for  the  value  of  tlie 
goods,  less  the  valid  liens  thereon.  Rock' 
ford  Watch  Co,  v.  Manifold,  36  Neb.  801  (6S 
N.  W.  236). 

296.  (1894.)  If  chattels  seized  by  vlrtne 
of  a  mortgage  are  sold  In  a  manner  other 
than  is  provided  by  law,  without  the  consent 
of  the  mortgagor,  said  mortgagor  wlll.be 
entitled  to  any  damages  caused  by  ndi 
illegal  sale.  Buffalo  County  Nat.  Bast  r 
Sharpe,  40  Neb.  123  (58  N.  W.  734). 

297.  (1895.)  Mortgaged  chattels  sbovld 
be  disposed  of  according  to  the  stipulation 
of  the  mortgage  and  the  provisions  of  the 
statute  relating  to  the  foreclosure  of  chat- 
tel mortgages.  If  the  mortgagee  does  not 
do  so,  that,  of  itself,  will  not  invalidate  the 
Hen  of  the  mortgage.  If  he  fails  to  sell  the 
property,  or  if  he  disposes  of  the  same  in  a 
mode  contrary  to  the  stipulation  of  the  pi^ 
ties,  or  the  requirements  of  the  statute  the 
mortgagee  must  account  for  its  value.  Cl^- 
fee  V.  Atlas  Lumber  Co.,  43  Neh.  234  (61  N. 
W.  637;  47  Am.  St.  Rep.  753). 
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298.  (1896.)  A  mortgagee  who  falls  to 
comply  with  the  statutory  requirements  re- 
Utlns  to  torecloaare  is  liable  to  the  tnort- 
gagor  for  tbe  ralue  of  the  property,  less  the 
mortgage  Hen.  Callen  v.  Rose,  47  Neb.  638 
(66  N.  W.  639). 

299.  (1896.)  Verdict  for  plalntltt  In  a 
eult  for  damages  against  a  chattel  mort- 
gagee who  failed  to  comply  with  the  statute 
relating  to  foreclosure,  held  not  excesslTe. 
Callen  v.  Rose,  47  ^feb.  638  (66  N.  W.  639). 

300.  (1902.)  Where  a  mortgagee.  In  the 
foreclosure  of  his  mortgage,  fails  to  comply 
In  an  essential  particular  with  the  require- 
ments of  Uie  statute,  he  will  be  liable  to  the 
mortgagor  for  uiy  damage  the  latter  may 
thereby  sustain.  MoCormUik  SaroetUng  Ma- 
chine  Co.  v.  Prettauer,  3  Unof.  230  (91  N. 
W.  499). 

301.  (1903.)  Notwithstanding  the  par- 
ties to  a  chattel  mortgage  have  stipulated 
therein  for  the  foreclosure  &nd  sale  of  the 
mortgaged  property  by  adrertlsement  In  the 
manner  authorized  by  statute,  a  court  of 
equity  has  jurisdiction  to  entertain  an  ac- 
tion thereon,  and  adjudicate  the  reBi>ectlTe 
ri^ts  of  the  parties  in  such  action.  The 
statutory  method  ef  foreclosure  Is  not  ex- 
clusive. Sfonnich  V.  SehwarUt^  4  Unof.  811 
(96  N.  W.  636). 


■  Waiver  of  regularity. 


302.  (1897.)  The  mortgagor  of  chattels 
waives  the  benefit  of  the  statute  by  stipulat- 
ing In  the  mortgi^  for  the  sale  of  the  prop- 
erty by  the  mortgagee,  "at  public  or  private 
sale  with  or  without,  as  the  holder  may 
deem  best,  an  advertisement,  and  sale  ac- 
cording to  law,  being  hereby  expressly 
waived."  Lexington  Bank  v.  Wirget,  52 
Neb.  649  (72  N.  W.  1049). 

303.  (1897.)  Section  6,  chapter  12,  Com- 
piled Statutes,  prescribing  the  mode  of  con- 
ducting a  chattel  mortgage  sale,  was  de- 
signed for  the  protection  of  the  mortgagor, 
and  he  may  waive  his  right  thereunder 
to  have  the  mortgaged  property  In  view  at 
the  time  of  sale.  Lexington  Bank  v.  Wirges, 
62  Neb.  649  (72  N.  W.  1049).' 

304.  (1901.)  A  mortgagor  of  chattels 
can  waive  the  benefit  of  the  provisions  of 
the  statute  relating  to  foreclosures.  Mar- 
Meillet  Mfg.  Co.  v.  Perry,  62  Neb.  715  (87  N. 
W.  644)'. 

Granting  inspection  before  sale. 

305.  (1899.)  It  is  the  duty  of  a  mort- 
gagee of  diattels,  In  selltftg  imder  fore- 
elocure,  to  give  a  reasonable  opportunity 


to  persons  desiring  to  purchase  to  see  the 
goods  and  to  offer  bids.  Failing  in  this 
the  mortgagor  may  hold  him  accountable 
for  the  sacrifice  thereby  resulting.  Lang- 
don  11.  Trin(er«(een,  68  Neb.  278  (78  N.  W. 
501). 

Place  of  sale. 

306.  (1887.)  Under  the  act  of  1867,  in 
foreclosing  a  chattel  mortgage  by  a  sale  of 
the  properly,  such  sale  is  to  take  place  in 
the  county  where  the  mortgage  was  first  re- 
corded, or  in  any  county  where  the  prop- 
erty may  have  been  removed  by  consent  of 
parties,  and  in  which  the  mortgage  was 
duly  recorded.  Under  the  act  of  1879  the 
proper  filing  of  a  chattel  mortgage  takes 
the  place  of  recording.  But  to  authorize  a 
sale  under  the  statute  where  the  property 
has  been  removed  by  consent  of  parties,  into 
a  county  other  than  that  where  the  mort- 
gage was  first  filed,  the  mortgage  must  be 
duly  filed  In  the  county  where  the  sale  is 
to  take  place.  Loeb  A  HindK  v.  Miller,  21 
Neb.  392  (82  N.  W.  206). 

307.  (1887.)  A  provision  In  the  mort- 
gage that  the  mortgaged  property  may  be 
sold  in  a  county  other  than  that  in  which 
the  mortgagor  resides  does  not  waive  the 
statutory  requirement  that  the  mortgage  is 
to  be  filed  in  the  county  where  the  sale  Is 
to  take  place.  Loeb  d  BirMtih  v.  UiUer,  21 
Neb.  392  (32  N.  W.  205). 

308.  (1888.)  The  mortgagee  of  chattels 
cannot  withdraw  the  orlglQal  instrument 
from  the  clerk's  office,  when  filed,  and  pro- 
ceed under  the  statutes  to  foreclose.  Ward 
V.  Watton,  24  Neb.  692  (39  N.  W.  616). 

309.  (1889.)  Where  a  chattel  mortgage 
is  duly  filed,  as  required  by  section  2  of 
chapter  12  of  the  Compiled  Statutes,  a  duly 
certified  copy  thereof  would  be  sufficient 
authority  under  which  the  mortgagee  could 
take  possession  of  the  property  and  foreclose 
the  mortgage.  In  case  sudi  foreclosure 
were  not  resisted,  not  the  authority  of  the 
mortgagee  questioned,  a  certified  copy  would 
not  be  necessary,  the  original  mortgage  on 
file,  would  be  sufficient  to  Justify  the  pro- 
ceeding when  collaterally  attacked.  Sail  v. 
Mtkin,  26  Neb.  360  (41  N.  W.  192). 

810.  (1894.)  Mortgaged  (battels  may  be 
sold  under  the  mortgage  In  a  county  other 
than  the  one  in  which  they  were  at  the 
time  of  the  execution  of  the  mortgage,  and 
were  afterwards  kept  up  to  the  time  of 
seizure  under  same,  when  the  mortgage  by 
Its  terms  provides  that  the  sale  may  take 
place  in  such  other  county,  If  the  mortgagee. 
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prior  to  the  sale,  flies  or  causes  the  mort- 
Kage  to  be  filed  In  the  county  There  the  sale 
Is  made.  Buffalo  County  Nat.  Bank  v. 
Sharpe,  40  Neb.  123  (58  N.  W.  734). 

311.  (1902.)  Where  a  mortgagee  taliea 
mortgaged  property  to  another  county  and 
there  sells  It  without  first  filing  -his  mort- 
gage In  such  other  county,  the  mortgagor 
may  maintain  ?n  action  against  the  mort- 
gagee and  recover  the  value  of  the  property 
taken,  less  the  amount  of  the  debt  due  to 
the  mortgagee.  McCormick  Harvesting  Ma- 
chine Go.  V.  Preitauer,  3  Unof.  230  (91  N. 
W.  499). 

312.  (1902.)  By  the  provisions  of  sec- 
tion 6,  chapter  12,  Compiled  Statutes,  1899, 
before  mortgaged  chattels  can  be  sold  In  a 
county  other  than  that  in  which  the  mort- 
gage was  originally  filed,  the  mortgage  must 
be  filed  in  the  office  of  the  county  clerk  of 
the  county  where  the  property  is  to  be  sold. 
McCormick  Harvesting  Machine  Co.  v.  Prie- 
tauer,  3  Unof.  230  (91  N.  "W.  499). 

Accounting  for  surplua. 

313.  (1901.)  The  provisions  of  a  chattel 
mortgage  that  the  mortgagee  may,  upon  de- 
fault, take  the  property  and  sell  the  same 
at  public  or  private  sale,  are  valid,  but  un- 
der such  provlaions  the  mortgagee  has  no 
right  to  the  possession  of  the  property  ex- 
cept for  the  purpose  of  foreclosure;  and  If 
he  takes  the  property  and  holds  the  same 
longer  than  Is  reasonably  necessary  for  that 
purpose,  he  will  be  held  to  have  elected  to 
fake  the  property,  so  far  as  its  value  will 
go,  in  satisfaction  of  his  claim,  and  if  the 
value  is  greater  than  the  amount  of  his 
claim,  he  holds  the  surplus  for  the  mort- 
gagor. Marseilles  Mfg.  Co.  v.  Perry,' 62  Neb. 
716  (87  N.  W.  544). 

314.  (1879  )  A  mortgagee  of  chattels  on 
foreclosure,  must  sell  the  property  as  pro- 
vided by  law  and  any  surplus  over  the 
amount  of  his  claim  should  l>e  paid  to 
Junior  lien  holders  or  the  owner  of  prop- 
erty. Aultman  <C  Taylor  Oo.  v.  Btdnan,  8 
Neb.  109. 

315.  (1882.)  The  mortgagee  of  chattels 
is  not  the  holder  of  the  legal  title  thereto 
and  should  be  held  to  a  strict  account  for 
the  surplus.  Mathews  v.  Bmith,  13  Neb.  178 
(12  N.  W.  821). 

Bights  of  purchaser. 

316.  (1897.)  One  who  claims  an  Interest 
in  chattels  by  virtue  of  his  bid  therefor 
upon  the  foreclosure  of  a  mortgage  thereon 
by  sale  at  public  auction  cannot  be  beard 


to  question  the  regularity  of  a  suhseQnent 
sale  of  the  same  chattels  rendered  neces- 
sary by  his  own  refusal,  by  payment,  to 
make  good  his  bid.  TJndeland  v.  Stanfieid. 
53  Neb.  120  (73  N.  W.  459). 

317.  (1896.)  A  purchaser  of  mortg^ 
chattels  at  execution  sale  Is  subrogated  to 
the  mortgagor's  rights  fn  the  property  at 
the  time  of  the  levy.  Owtia  v.  Armagoit. 
46  Neb.  897  (65  N.  W.  1064). 

318.  (1896.)  A  tender  by  a  purchaser  of 
chattels  at  an  execution  sale  of  the  amcimt 
of  a  chattel  mortgage  against  the  property. 
10  be  good  and  divest  the  lien  of  the  mort- 
gage, in  addition  to  the  amount  of  the  mort- 
gage debt,  mast  Include  all  reasonable  and 
necessary  expenses  which  have  been  in- 
curred by  the  holder  of  the  mortgage  in 
taking  possession  of  the  mortgaged  property 
and  in  enforciug  his  Hen  thereon.  Ooutd  v. 
Armagost,  46  Neb.  897  (66  N.  W.  1064). 

319.  (1901.)  Where  the  mortgagee  of 
chattels  is  not  in  possession  and  his  mort- 
gage is  not  on  file  at  the  date  of  tlie  levy,  a 
purchaser  at  execution  sale  under  a  Judg- 
ment against  the  mortgagor  will  take  free  of 
the  mortgage  though  he  had  notice  thereof 
prior  to  the  sale.  Johns  v.  Kamarad,  i 
Unof.  157  (96  N.  W.  118). 

320.  (1907.)  A  purchaser  of  personal 
property  under  mortgage  sale,  before  the 
tax  lien  has  attached,  takes  it  free  of  all 
claims  for  the  taxes.  Platte  Valley  Milting 
Co.  V.  Malmsten,  79  Neb.  735  (116  X.  ■ 
962). 

Notice  of  sale  or  postpomnent. 

321.  (1891.)  When  a  chattel  mortgage 
sale  Is  postponed,  notice  of  such  adjoani- 
ment,  in  case  a  newspaper  Is  published  in 
the  county  where  the  sale  is  to  take  place, 
and  the  adjournment  is  for  a  sufficient 
length  of  time  to  permit,  must  he  publisbed 
In  the  paper  in  which  the  original  notice 
of  sale  was  given,  and  be  continued  therein 
In  each  issue  of  the  paper  until  the  day  of 
sale.  Coaa  v.  Home  Cattle  Co.,  32  Neb.  7(1 
(49  N.  W.  757;  29  Am.  St.  Rep.  465). 

322.  (1886.)  Mere  certificate  of  an  officer 
is  not  evidence  of  the  service  of  a  notice 
of  sal6.  Hale  v.  Wigton,  20  Neb.  83  (29  N. 
W.  177). 

Purchase  by  mortgagor's  agent. 

323.  (1893.)  An  agent  for  the  purpose 
of  selling  goods  will  not  be  permitted  to 
sell  to  himself,  even  though  the  sale  be 
public,  and  no  actual  fraud  appear.  Id  cim 
he  do  80,  he  will  be  required  to  account  to 
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bis  principals  for  any  profit  he  may  have 
realized.  Rockfora  Watch  Co.  v.  Manifold, 
36  Neb.  801  (55  N.  W.  236). 

Injunction  to  aid  foreclosure. 

324.  (1903.)  Where  an  injunction  Is 
necoBsary  to  a  8uccc»sfnl  foreclosure  of  a 
chattel  mortgage,  it  is  error  to  refuse  one. 
Monnich  v.  Schwartz,  4  Unot  811  (96  N.  W. 
636). 

Who  may  attack  validity  ot  sale. 

325.  (1886.)  Mere  absence  from  the 
place  of  sale  will  not  estop  the  absent  party 
from  denying  Its  legality.  Hale  v.  Wigton, 
20  Neb.  82  (29  N.  W.  177). 

Effect  of  irre^larlty. 

326.  (1899.)  The  lien  Is  not  divested, 
nor  the  mortgagee's  right  of  possebslon  im- 
paired, by  any  mere  Irregularity  in  the  man- 
ner of  conducting  the  foreclosure  sale. 
TacJcaberry  <£  Co.  v.  Oilmore,  57  Neb.  450 
(78  N.  W.  32). 

Order  of  sale. 

327.  (1901.)  Where  the  mortgagee  of 
chattels  receives  notice  of  the  rescission  of 
a  fraudulent  sale  to  bis  mortgagor  before 
the  sale  of  property  included  in  the  mort- 
gage, he  must  first  sell  the  mortgaged  goods 
not  involved  in  such  fraudulent  sale.  Kel- 
logg Co.  V.  Horkey,  61  Neb.  761  (86  N.  W. 
497). 

Disposition  of  proceeds  of  sale. 

328.  (1890.)  A  stipulation  between  a 
creditor  ot  the  mortgagor  of  chattels  and 
the  mortgagee,  it  being  claimed  that  the 
mortgage  was  fraudulent  as  against  cred- 
itors, whereby  the  proceeds  from  an  adver- 
tised foreclosure  sale  should  be  deposited  in 
a  certain  bank  to  be  held  pending  the  ter- 
mination of  the  right  of  the  parties,  and 
further  that  any  property  bid  in  by  the 
mortgage  to  be  held  by  him  In  rhe  same 
terms  as  the  proceeds  held  by  the  bank,  rec- 
ognizes the  right  of  the  ~  mortgagee  to  bid 
off  property,  and  It  was  the  amount  of  his 
bid  for  the  property  struck  off  to  htm  that 
wag  to  be  held  by  him  pending  the  termina- 
tion of  their  rights.  South  Omaha  Nat.  Bank 
V.  Chase.  30  Neb.  444  (46  N.  W.  613). 

329.  (1904.)  Advancements  by  a  mort- 
gagee made  to  harvest  and  market  a  crop 
of  hemp,  under  an  oral  agreement  with  the 
owner  and  another  mortgagee  that  they 
shall  be  repaid  out  of  the  proceeds  of  the 
crop  before  the  mortgagees,  warrant  the  ap- 
plication of  the  proceeds  to  such  payment 
as  Mftliut  a  subsCQuent  mortgagee  with  no- 


tice, who  is  also  the  assignee  with  notice  of 
the  other  mortgage.  Dicketiton  v.  Column 
bus  State  Bank,  71  Neb.  260  (98  N.  W.  813). 

——Limitation  of  action  for  proceeds. 

330.  (1901.)  Where,  In  an  action  to 
reach  the  proceeds  of  a  sale  of  mortgaged 
property  to  apply  on  a  mor^^e  note,  the 
makers  deny  anything  was  due,  the  statute 
of  limitations  does  not  run  during  litiga- 
tion, though  the  payee  of  the  note  had  not 
declared  thereon.  Bank  of  Stockkam  V.  Al- 
ter, 61  Neb.  359  (85  N.  W.  300). 

Demand  for  proceeds  as  afrecting>  costs. 

331.  (1901.)  A  demand  by  a  party  claim- 
ing the  proceeds  of  the  sale  of  mortgaged 

property  from  another  is  unnecessary  to  af- 
fect the  question  of  costs,  where  both  parties 
claim  a  prior  right.  Bank  of  Stockham  v. 
Alter,  61  Neb.  359  (86  N.  W.  300). 

Actions  to  foreclose. 

 Petition. 

332.  (1900.)  A  petition  which  calls  for 
the  foreclosure  of  a  chattel  mortgage  and 
for  a  personal  judgment  In  case  of  a  de- 
ficiency states  but  one  cause  of  action. 
Richardaon  v.  Opelt,  60  Neb.  180  (82  N.  W. 
377). 

 liimitationB. 

333.  (1898.)  A  Chattel  mortgage  Is  not 
barred  by  the  statute  of  limitations  on  the 
ground  that  the  original  evidence  of  the 
debt  would  be  barred,  where  It  has  been 
kept  alive  by  renewal  notes.  Arlington  Mill 
if-  Elevator  Go.  v.  Yates,  57  Neb.  286  (77  N. 
W.  677). 


Finding  and  judgment. 


334.  (1893.)  The  findings  and  Judgment 
in  a  case  must  be  based  upon  the  pleadings. 
A  decree  In  an  action  between  a  mortgagor 
and  certain  mortgagees  of  chattels  whereby 
a  mortgage  not  attacked  by  the  pleadings, 
and  the  holder  whereof  is  not  a  party  to 
the  action.  Is  declared  void,  is  erroneous. 
Rockford  Watch  Co.  v.  Manifold,  36  Neb.  SOI 
(55  N.  W.  236). 

Wrongful  foreclosure. 

335.  (1892.)  In  an  action  to  recover  the 
value  of  household  goods  wrongfully  sold 
under  a  cbattel  mortgage,  executed  on  a 
usurious  contract,  the  Instructions  given 
held  to  correctly  state  the  law.  Omaha  Auc- 
tion rf  Storage  Co.  v.  Rogers,  35  Neb.  61  (52 
N.  W.  826). 

Bight  to  redeem. 

336.  (1881.)  The  mortgagor  has  the 
right  to  redeem  at  any  time  before  sale  of 
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the  property  by  paying  the  mortg^ie  debt. 
Tompkins  t).  Batie,  11  Neb.  147  (7  N.  W. 
747;  38  Am.  St.  Rep.  361). 

337.  (1891.)  A  junior  mortgagee  has  a 
legal  right  to  redeem  the  prior  mortgage, 
upon  tender  of  the  amount  of  the  debt 
Hull  V.  Godfrey,  31  Neb.  204  (47  N.  W.  850). 

CHATTELS. 
See  Property;  Chattel  Mortgaffet. 
Creating    trust    by    parol,   see  Truata, 

n  15,  16. 


CHEAT. 
See  Faiae  Pret&uet;  Fraud. 

CHECKS. 
See  Banks  and  Banking,  If  ISS-ICS;  BiOt 
and  Notes. 

CHOSES  IN  ACTION. 
See,  also.  Property. 
AsBlgnment  of,  see  A-eaignment,  |10. 
GonTerslon  of,  see  Trover  and  Oonvenioii, 
S120. 

CHURCHES. 

See  Religious  Societies. 


CIQARETTES. 


1.  (1905.)  The  act  malting  it  unlawful 
to  give  away  cigarettes  pr  cigarette  paper 
is  not  unconstitutional  as  clearly  expressing 
in  the  title  the  subject-matter  of  the  act. 
Alperaon  v  Whalen,  74  Neb.  680  (lOS  N. 
W.  474). 

2.  (1906.)  The  act  of  "rolling  cigarettes" 
from  one's  own  materials  and  for  one's  own 
use  is  so  connected  with  the  use  as  to  be  a 
part  of  such  use,  and  this  It  was  clearly 
not  intended  by  the  legislature  to  prohibit. 
Dempaev  v.  Stout,  76  Neb.  152  (107  N.  W. 
235). 

3.  (1906.)  A  complaint,  which  alleges 
that  the  defendant  "having  In  his  posses- 
sion solely  for  his  own  use,  as  his  own 
property,  tobacco  and  a  paper  commonly 
known  as  cigarette  paper,  did  place  certain 
of  said  tobacco  within  said  paper,  and  did 


proceed  to  roll  the  same  Into  form  as  a 
cigarette,  solely  for  his  own  use,"  does  not 
charge  the  "manufacture"  of  dgarettss  with- 
in the  meaning  of  the  statute.  Dempaey  v 
Stout,  76  Neb.  152  (107  N.  W.  236) 

CIRCUMSTANTIAL  EVIDENCE 
Welgtit  and  effect  In  civil  actions,  see 

Evidence,  §§  646,  647. 

Proof  of  conspiraT  by,  see  Oonapincf, 
1814,  15. 

Welj^t  and  sufficiency  of,  in  olmhial 
prosecution,  see  Criminal  Law,  IS  376484. 

Instructions  as  to.  In  criminal  prosecn- 
tions,  see  Criminal  lmw,  §9  708-713. 

CITIES. 
See  Municipal  Oorporationa. 


CITIZENS. 


ANALYSIS. 

Belatlon  to  state  and  city,  |1. 
Bate  of  citlEenship,  I  2. 
Nature  of  act  admitting  alien,  |  3. 
Who  are  citizens,  ||  4-10. 


Cboss-Refebences. 
See,  also,-.lHcn«;  Domicile;  Indiana. 
Residence  of,  as  affecting  Jurisdiction  of 
courts,  see  Courta,  II 14-16. 

Belatlon  to  state  and  city. 

1.  (1871.)  The  relations  of  a  citizen  to 
the  state  are  different  from  tlat  to  a  par^ 

ticular  city.  BreOahaw  v.  City  of  Omaha,  1 
Neb.  16. 

Date  of  elti»nshlp. 

2.  (1891.)  Where  an  alien  Is  natural- 
ized under  the  naturalization  lavs,  his  citi- 


zenship dates  from  the  time  the  order  of 
the  court  is  made  admitting  him  to  citizen- 
ship, and  does  not  relate  back  to  the  time 
be  made  his  declaration  of  Intention.  State, 
ex  rel  Thayer,  v.  Boyd,  31  Neb.  682  (48  N- 
W.  739). 

Nature  of  act  admitting  alien. 

3.  (1891.)  The  order  of  a  court  admit- 
ting- an  alien  to  citizenship  Is  a  Judicial  act, 
in  the  nature  of  a  judgment  Such  pro- 
ceedings are  required  to  be  made  a  matter 
of  record.  The  retard  must  be  pleaded  and 
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proved  the  eame  aa  any  other  Judicial  recordjf 
Naturalization  cannot  be  eitabllBhed  by 
parol.    State,  ex  rel.  Thayer,  v.  Boj/d,  31 
Neb.  682  (48  N.  W.  739). 

Who  are  eiUsena. 

4.  (1891.)  Under  the  fourth  section  of 
the  act  of  congress,  entitled  "An  act  to  es- 
tablish an  uniform  rule  of  naturalization," 
approved  April  14.  1802,  the  child  of  an 
alien,  under  twenty-one  years  of  age,  al- 
though bora  In  a  foreign  country,  becomes 
a  citizen  by  the  naturalization  of  his  par- 
ent, if  dwelling  within  the  United  States 
at  the  time  the  parent  is  admitted  to  citizen- 
ship; but  it  does  not  have  that  effect  if  he 
Is  over  twenty-one  years  old  at  the  time  the 
parent  is  naturalized.  Btate,  ex  rel.  Thayer, 
V.  Boyd,  31  Neb.  682  (48  N.  W.  739). 

6.  (1891.)  The  fact  that  an  alien  has 
for  many  years  voted  at  elections  held  in 
this  state,  and  filled  important  public  offices, 
does  not  establish  the  fact  that  he  Is  a  citi- 
zen of  the  United  States.  Btate,  ex  rel. 
Thayer,  v.  Boyd,  31  Neb.  682  (48  N.  W. 
739). 

6.  (1891.)  The  alien  inhabitants  of  the 
territory  of  Nebraska  at  the  time  of  Its 
admission  as  a  state,  did  not  become  citizens 
of  the  United  States  by  virtue  of  the  acta 
of  congress  admitting  the  state  into  the 
Union.  State,  ex  rel.  Thayer,  v,  Boyd,  31 
Neb.  682  (48  N.  W.  739). 

7.  (1891.)  The  words  "citizens  of  the 
United  States."  as  used  in  section  2  of  ar- 
ticle y  of  the  state  constitution,  construed  to 
mean  a  person  who  is  an  American  citizen 
by  birth,  or  a  person  of  foreign  birth  who 
has  been  duly  naturalized  under  Ihe  provi- 


sions of  the  uniform  rule  of  naturalization 
established  by  congress.  Btate,  ex  rel. 
Thayer,  v.  Boyd,  31  Neb.  682  (48  N.  W.  739). 

8.  (1893.)  The  actual  Issuance  or  re- 
ceipt by  an  Indian  of  a  patent  for  lands  al- 
lotted to  him  under  the  act  Is  not  necessary 
to  constitute  falm  a  citizen  of  the  United 
States.  When  he  has  accepted  the  land  a1 
lotted,  taken  possession  thereof  and  other- 
wise complied  with  the  law,  he  becomes  en- 
titled to  his  patent  and  his  citizenship 
attaches.  State,  ex  rel.  Crawford,  v.  Norris, 
37  Neb.  299  (65  N.  W.  1086). 

9.  (1893.)  AH  Indians  bom  within  the 
territorial  limits  of  the  United  States  to 
whom  allotments  of  land  in  severalty  have 
been  made  under  the'  provisions  of  the  act 
of  congress,  of  February  8,  1887,  law,  or 
other  law  or  trea^,  and  all  Indians,  born 
as  aforesaid,  who  have  voluntarily  taken 
up  their  residence  in  the  United  States 
separate  and  apart  from  any  tribe  of  In- 
dians therein,  and  adopted  the  habits  of 
civilized  life,  are  made  citizens  of  the  United 
Statra,  and  such  Indians  residing  in  this 
state  are  citizens  thereof.  Btate,  ex  rel. 
Crawford,  v.  NorHs,  87  Neb.  299  (5S  N.  W. 
1086). 

10.  (1897.)  Though  a  declaration  of  in- 
tention to  become  a  citizen  may  constitute 
a  resident  alien  an  elector,  this  status  does 
not  extend  to  his  son  because  the  declara- 
tion was  made  before  the  son  attained  bis 
majority.  Haywood  v.  Marthatl,  S8  Neb.  220 
(73  N.  W.  449). 

CIVIL  LAW. 

Applicability  to  water  rights,  see  Water 
and  Wateramrses,  { 12. 


CIVIL  RIGHTS. 


Cboss-Rkfbbences. 

See,  also.  Constitutional  Law. 
Disabilities  of  convicts,  see  Convicts. 
Right  of  cities  to  limit  liberties  of  citi- 
zens, see  Municipal  Corporations,  S  680. 

1.  (1872.)  A  colored  man  has  the  right 
to  sit  on  a  Jury  under  the  constitution  of 
the  state  of  Nebraslta.  Brittle  v.  People,  2 
Neb.  19S. 

2.  (1873.)  The  word  "any  other  right," 
as  used  in  the  act  of  congress  admitting  Ne- 
braska into  the  Union,  are  not  limited  to 
natural  rights,  hut  include  the  right  of 
colored  males  to  sit  on  the  jury.  Brittle  v. 
People,  2  Neb.  198. 


3.  (1889.)  "An  act  to  provide  that  all 
citizens  shall  be  entitled  to  the  same  civil 
rights  and  to  punish  all  persons  for  viola- 
tions of  its  provisions."  Complied  Statutes, 
chapter  14a,  is  within  the  power  of  the  leg- 
islature, and  valid  so  far  as  It  relates  to 
citizens.  Meisinger  v.  State,  26  Neb.  674  (41 
N.  W.  638). 

4.  (1889.)  Barber  shops  cannot  discrim- 
inate against  a  colored  person  and  deny  him 
any  rights  therein  to  which  a  white  person 
would  be  entitled  if  requiring  the  services 
of  a  barber,  except  for  reasons  applicable 
alike  to  all  persons.  Meiainger  v.  Btate,  26 
Neb.  674  (41  N.  W.  638). 


606 


Digitized  by 


Google 


«6 

5.  (1889.)  Where  the  act  "to  provide 
that  all  citizens  aball  be  entitled  to  the 
same  civil  rights"  etc.,  is  broader  than  its 
title,  that  portion  in  excess  of  the  title  will 
be  declared  void;  as  where  the  title  of  the 
act  relates  to  "all  citizens,"  and  (be  body 
to  "all  persons."  In  such  case,  In  order  to 
entitle  a  party  to  the  benefits  of  the  act,  it 
must  be  alleged  and  proved  that  he  is  a 
citizen.  Meisinger  v.  State,  25  Neb.  674  (41 
X  W.  638). 

CLAIMS. 

Particular  claims,  see  specific  toplca. 

See,  also.  Homesteads;  Insolvency. 
Against  banks,  see  Banks  and  Banking, 
a$76-93&. 
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*   Against  counties,  see  Counties,  T. 

Against  estate,  see  Executora  and  Ajf»ta- 
istrators,  IV. 

Of  exemptions,  see  Exemptions. 

Against  cities,  see  Municipal  CorporoMOM, 

XII. 

Allowance  and  payment  by  receiver,  see 
Receivers,  IS  99-106. 

Against  sUte,  see  State*,  IS  212-286. 

CLASSIFieATION. 

Of  freight,  see  Carriers,  S8  49,  50. 

Of  cities,  see  Municipal  Corporations,  H 
36-40. 
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ANALYSIS. 

Appointment,  election  and  tenure,  {|  1-4. 
Additional  bond  required,  SI  6,  6. 
Duties  in  general,  SI  7-9. 
XdabiUty  for  negUgenee,  IS  10-14. 
.  Accounting  for  fees  collected,  S§  16-19. 
laability  on  official  bond,  SI  20-30. 
Mandamus  to  compel  performance  of  duty,  §S  31-33. 
Custodian  of  funds  and  liability  therefor,  1134-46. 
Compensation  and  fees,  1847-53. 

 Clerk  of  supreme  court,  SI  64-56. 

laability  for  taking  excessive  fees,  8  57. 

Action  for  penalty  and  recovery  of  illegal  fees,  SI  58,  69. 


Cross-Refeeences. 
County  clerks,  see  Counties. 
Right  to  take  acknowledgment,  see  Ac- 

knowledgment,  5§  14-21. 

Liability  of  surety  of  district  clerk  for  ap- 
proving insufficient  bond,  see  Attachment, 
$44.  ■ 

Right  to  take  depositions,  see  Depositions, 
8  3. 

Authority  to  settle  bill  of  exceptions,  see 
Exceptiona,  Bill  of,  SI  187-202. 

May  take  verification  of  criminal  informa- 
tion, see  Indictment  and  Information,  $8 
34-36. 

Appointment,  election  and  tenure. 

1.  (1880.)  Where  a  county  clerk  Issued 
notice  of  an  election  of  a  clerk  of  the  dis- 
trict court,  as  one  of  the  officers  to  be 
elected,  the  person  receiving  the  majority 
of  the  votes  cast  is  not  entitled  to  posses- 
sion of  the  office,  by  means  of  quo  warranto, 
where  It  appears  that  tiie  last  census  the 


county  had  a  population  of  only  flfty^ 
hundred,  but  that  the  population  has  been 
constantly  increasing  since,  without  show- 
ing that  the  present  population  Is  over  eight 
thousand.  State,  ex  rel.  Welna,  v.  StesffWi 
10  Neb.  606  (6  N.  W.  604). 

2.  (1881.)  Thee  act  approved  Mardi  1, 
1S79,  authorizing  an  election  of  clerics  of 
district  courts  In  the  year  1879,  and  every 
four  years  thereafter,  In  counties  cootaio- 
ing  not  less  than  eight  thousand  Inhabitanta, 
does  not  authorize  an  election  of  sncb  clerks 
In  other  counties  during  the  Interming 
years  upon  attalhing  that  population- 
State,  ex  rel.  Netoman,  v.  Stauffer,  11  Neb. 
173  (8  N.  W.  432) ;  State,  ex  rel.  <}ravbill.  »• 
Whittemore,  11  Neb.  175  (9  N.  W.  93). 

3.  (1886.)  A  county  having  less  than 
8,000  inhabitants  at  the  time  a  census  vu 
taken,  but  more  than  that  number  tlilrty 
days  before  a  general  election,  is  authoriied 
to  elect  a  clerk  of  the  district  court  SIflK, 
ex  rel.  McBride,  v.  Long,  17  Neb.  502  {23  N. 
W.  337). 
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3a.  (1908.)  Chapter  34,  laws  1897,  en- 
titled "An  act  to  authorize  the  county  Judge 
In  counties  where  said  judge  has  been  pre- 
viously authorized  by  the  board  of  county 
commissioners  to  employ  one  or  more  clerks, 
to  designate  and  appoint.  In  writing,  one  of 
said  clerks  to  be  the  clerk  of  tbe  county 
court,  and  prescribing  the  duties  and  com- 
pensation of  the  clerk  of  the  county  court," 
examined,  and  held  not  in  conflict  with  sec- 
tion 11,  article  III  of  the  constitution,  pro- 
viding that  "no  law  shall  be  amended  nn- 
lesB  the  new  act  contain  the  section  or 
sections  bo  amended  and  the  section  or  sec- 
tions BO  amended  shall  be  repealed."  Eim- 
merman  v.  Trude,  80  Neb.  503  (114  N.  W. 
641). 

i.  (1887.)  Under  section  7,  chapter  26, 
Compiled  Statutes,  providing  that  "In  each 
county  having  a  population  of  eight  thou- 
sand inhabitants  or  more,  there  shall  be 
elected  in  the  year  1879,  and  every  four 
years  thereafter,  a  clerk  of  the  district  court 
In  and  for  such  county,"  and  section  105, 
providing  that  "Appointments  under  the  pro- 
visions of  this  chapter  shall  be  in  writing 
and  continue  until  the  next  election  at  which 
the  vacancy  can  be  filled  and  until  a  suo- 
cessor  Is  elected  and  qualified,"  etc.,  a  va- 
cancy )n  the  office  of  clerk  of  the  district 
court,  occurring  in  1886,  may  be  filled  by  an 
election  aeld  subsequently  in  that  year.  It 
not  being  necessary  to  wait  until  a  quad- 
rennial year  from  1879.  State,  ex  rel. 
Francl,  v.  Dodson,  21  Neb.  218  (31  N.  W. 
788). 

Additional  bond  required. 

5.  (1871.)  The  statute  making  county 
clerks  ex  offldo  clerks  of  the  district  court 
in  their  respective  counties,  does  not  require 
of  them  bonds  in  their  character  of  court 
clerks,  separate  or  additional  to  such  aa 
they  give  as  county  clerks.  People  v.  Mo- 
Callum,  1  Neb.  182. 

6.  (1871.)  Failure  of  a  county  clerk  to 
give  an  additional  bond,  where  he  is  ex- 
officio  clerk  of  the  court,  will  not  exclude 
him  from  the  performance  of  his  duties  as 
such  officer.  People  v.  McCallum.  1  Neb. 
182. 

Duties  in  general. 

Duties  aa  to  deposits  In  court,  see  Dff- 
potits  in  OouTt,  II 2,  3. 

7.  (1891.)  It  is  the  duty  of  the  clerk 
to  make  a  complete  record  of  a  case  as  soon 
as  it  is  finally  determined  unless  it  is 
waived  by  an  agreement  of  both  parties. 


Colonial  d  V.  8.  Mortgage  Co.  v.  FoutcA,  31 
Neb.  282  (47  N.  W.  929). 

8.  (1898.)  Ordinarily,  the  clerk  of  one 
court  has  not  tbe  authority  to  authenticate 
transcripts  of  the  records  kept  by  another 
court  Comttoclc  v.  Kenoin,  57  N%b.  1  (77 
N.  W.  387). 

9.  (1900.)  The  non-performance  of  some 
condition  in  a  decree  for  the  specific  execu- 
tion of  a  contract  of  sale  is  no  defense  to  an 
action  against  the  clerk  of  the  court  for 
conversion  of  money  paid  to  him  in  accord- 
ance with  the  requirements  of  the  decree, 
If  It  be  made  to  api>ear  that  the  party  for 
whose  benefit  the  condtlon  was  Inserted  has 
waived  it.  Bantlejf  v.  Baker,  61  Neb.  92  (84 
N.  W.  603). 

Liability  for  negligence. 

Liability  for  negligence  In  approval  of 
stay  bond,  see  Execution,  ||  116-118. 

10.  (1876.)  The  clerk  of  the  district 
court  Is  not  liable  for  taking  insufilclent 
security,  if  be  exercises  a  reasonable  degree 
of  care  In  the  performance  of  bis  duty. 
Brock  V.  Hopkins,  5  Neb.  231. 

11.  (1876.)  The  clerk  of  a  district  court 
is  a  ministerial  officer,  and  is  liable  for 
damages  occasioned  by  his  "negligently  and 
carelessly"  taking  Insufficient  security. 
Brock  V.  Hopkins,  5  Neb.  231. 

12.  (1880.)  In  a  petition  to  recover  for 
damages  oecasloned  by  t^e  neglect  of  the 
clerk  of  a  district  court  to  properly  enter 
a  transcript  of  Judgment  on  the  Judgment 
record,  so  as  to  create  a  lien  on  real  estate 
of  the  defendant,  It  is  not  necessary  to  al- 
lege that  an  execution  has  been  issued  on 
the  Judgment,  and  returned  unsatisfied  for- 
want  of  property  whereon  to  levy,  but  an 
allegation  showing  that  the  defendant 
owned  no  other  property  than  that  on  which 
the  lien  was  sought,  and  that  owing  to  such 
neglect  this  has  become  lost  to  him.  Is  suffi- 
cient Rvan  V.  State  Bank,  10  Neb.  524  (7 
N.  W.  276). 

13.  (1880.)  To  prove  the  neglect  of  the 
clerk  of  a  district  court  to  enter  a  tran- 
script of  judgment  filed  In  his  office  on  the 
judgment  record  so  as  to  make  the  Judg- 
ment a  lien  on  real  estate  it  is  necessary 
to  show  that  he  was  requested  to  do  so. 
Rpan  V.  State  Bank,  10  Neb.  624  (7  N.  W. 
276). 

14.  (1892.)  Instructione  in  an  action 
against  a  clerk  of  the  district  court  and  his 

sureties  for  the  expense  of  replacing  books 
of  record  destroyed  by  fire  through  negli- 


Digitized  by 


CLERK  OF  COURTS. 


i27 


gence  of  the  clerk,  examined  and  approved. 
Toncray  v.  Dodge  County,  33  Neb.  802  (51 
N.  W.  235). 

Acconnting  for  f«ef  collected. 

16.  (1882.)  In  counties  containing  leas 
than  8,000  Inhabitants  county  clerks  are  also 
cl^ks  of  the  dlBtrict  courts  of  their  respec- 
tive counties.  The  duties  being  imposed 
upon  them  as  county  clerks,  they  must  re- 
port the  fees  received  by  virtue  of  their 
office.  State,  ex  ret.  County  Commissioners, 
V.  Whittemore,  12  Neb.  262  (11  N.  W.  310). 

16.  (1905.)  The  clerk  of  the  district 
court  Is  not  required  to  account  to  the 
county  for  fees  collected  by  blm  for  services 
rendered  by  his  predecessor  before  section 
3,  obapter  28.  Compiled  Statutes,  as  amended 
April  3,  1899,  went  into  effect,  although  the 
act  was  in  effect  when  such  fees  were  col- 
lected. Boettcher  v.  Lancaster  County,  74 
Neb.  148  (103  N.  W.  1076). 

17.  (1906.)  Under  act  April  3,  1899. 
amending  section  3.  chapter  28.  Compiled 
Statutes,  a  clerk  of  the  district  court  is  re- 
quired to  account  for  the  fees  earned  by  him 
as  a  member  of  the  board  of  commissioners 
of  insanity.  Boettcher  v.  Lancaster  County, 
74  Neb.  148  (103  N.  W.  1075). 

18.  (1906.)  The  clerk  of  the  district 
court  is  not  required  to  account  to  the 
county  for  fees  collected  by  him  for  serv- 
ices rendered  by  his  predecessor  before  sec- 
tion 3,  chapter  28,  Compiled  Statutes,  as. 
amended  April  3,  1899,  went  Into  «flect,  al- 
though the  act  was  In  effect  when  nuch  fees 
were  collected.  Boettcher  v.  Lancaster 
County,  74  Neb.  148  (103  N.  W.  1075). 

19.  (1905.)  Under  act  April  3.  1899. 
amending  section  3,  chapter  28,  Compiled 
Statutes,  the  clerk  of  the  district  court  ex- 
tends credit  at  his  peril,  and  will  be  re- 
quired to  account  for  the  fees  earned  by  him 
for  official  services,  whether  the  same  are 
collected  or  not.  Boettcher  v.  Lancaster 
County.  74  Neb.  148  (103  N.  W.  1075). 

Liability  on  official  bond. 

20.  (1379.)  The  making  of  a  false  certifi- 
cate that  a  sum  of  money  has  been  allowed 
a  county  clerk,  whereby  he  was  enabled  to 
sell  the  same,  not  being  an  official  act  or 
within  his  duties,  bis  sureties  are  not  liable 
to  purchaser  thereof.  Ottenstein  v.  AU 
paugh,  9  Neb.  237  (2  N.  W.  219). 

21.  (1882.)  The  receipt  of  money  by.  the 
clerk  of  a  court  of  record  upon  a  Judgment 
in  his  office,  whether  paid  voluntarily  or 


made  by  the  sheriff  on  execution.  Is  sn 
official  act,  and  his  failure  to  ftithtully  ac- 
count for  such  money  fs  a  breach  of  his 
bond,  for  which  bis  sureties  are  liable  hi 
an  action  upon  It.  McDonald  v.  Atfein*.  13 
Neb.  568.  (14  N.  W.  532). 

22.  (1892.)  Wbile  the  record  of  a  dis- 
trict court  is  supposed  to  contain  a  history 
of  the  proceedings  before  that  tribuaal,  and 
is  under  the  coortol  of  the  Judge,  so  far 
that  it  shall  be  a  truthful  statement  of  the 
proceedings,  yet  the  ownership  of  the  boots 
themselves  is  in  the  county;  and  for  ao^ 
dereliction  of  official  duty  in  the  clerk  of 
the  court,  by  reason  of  which  the  county 
sustains  pecuniary  loss,  the  officer  and  snre- 
ttes  will  be  liable  on  bis  bond.  Toncray  v. 
Dodge  County,  33  Neb.  802  (51  N.  W.  235). 

23.  (1892.)  A  county  may  recover  from 
a  clerk  of  the  district  court  and  his  sureties 
for  expenses  In  reproducing  records  de- 
stroyed through  the  negligence  of  such  clerk, 
though  his  bond  runs  to  the  people  and  not 
to  the  county.  Toncray  v.  Dodge  County,  33 
Neb.  802  (61  N.  W.  236). 

24.  (1896.)  The  sureties  on  the  bond  of 
a  district  clerk  are  not  liable  for  tbe  ap- 
proval of  an  insufficient  delivery  on  an  at- 
tachment. Dewey  d  Stone  v.  Kavanaugh,  45 
Neb.  233  (63  N.  W.  396). 

25.  (189S.)  The  mere  facts  that  thr 
clerk  of  the  district  court,  without  authority, 
approved  a  delivery  bond  and  directed  tbe 
sheriff  to  release  the  attached  property,  in 
tbe  absence  of  evidence  of  fraud  or  deceit 
practiced  by  tne  clerk,  were  not  alone  suffl- 
clent  to  render  bim  liable  to  the  plaintiffs 
in  attachment  for  .the  loss  sustained  1? 
reason  of  the  clerk's  approval  of  the  bond 
and  the  release  of  tbe  property  by  the  sheriff 
in  obedience  to  the  order  of  tbe  clerk. 
Dewey  d  Stone  v.  Kavanaugh,  45  Neb.  233 
(63  N.  W.  396). 

26.  (1903.)  Where  the  sureties  deny  the 
execution  and  delivery  of  the  offlcial  bond 
of  the  clerk  of  court  and  the  clerk  defends 
on  the  ground  that  he  merely  received  the 
money  as  bailee,  and  not  in  his  official  ca- 
pacity as  clerk,  a  tender  of  part  payment 
by  htm  does  not  impair  the  defense  of  the 
sureties.  Craio  v.  Abrams,  68  Neb.  553  (!>7 
N.  W.  296). 

27.  (1903.)  The  sheriff  and  the  pu^ 
chaser  at  a  Judicial  sale  disobey  the  sutute 
making  the  sheriff  the  sole  cnstodiaa  of 
the  proceeds  of  the  sale,  at  tbelr  peril,  hut 
they  cannot  by  such  disobedience,  and  the 
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payment  of  the  money  to  the  clerk  of  the 
court.  Impose   obligations   upon   him,  as 

such  clerk,  foreign  to  the  duties  of  his 
office.  Craw  v.  Ahrams,  68  Neb.  546  (94  N. 
W.  639). 

28.  (1905.)  Before  the  act  amendatory 
of  section  S,  chapter  28,  Compiled  Statutes, 
1903.  limiting  the  salary  of  clerks  of  the 
district  court  went  Into  effect,  a  clerk  had 
collected  the  fees  for  making  complete  rec- 
ords, but  died  before  such  records  were 
made.  At  the  request  of  his  representa- 
tives,  and  after  said  act  went  into  effect, 
his  successor  made  up  these  records  and 
received  the  fees  therefor  from  such  rep- 
resentatives. In  an  action  by  the  county  on 
the  official  bond  of  such  successor,  held,  that 
he  was  properly  chargeable  with  such  fees. 
Boettcher  v.  Lancaster  Countj/,  74  Neb.  148 
(103  N.  W.  1075). 

29.  (1907.)  In  an  action  on  the  bond  of 
a  clerk  of  the  district  court  for  negligence 
In  falling  to  Index  certain  judgments,  re- 
sulting in  the  loss  of  the  Hen  thereof,  de- 
fended on  the  ground  that  plaintiff  had 
n^ligently  failed  to  enforce  his  judgments 
against  certain  property  of  the  judgment 
debtor,  the  instructions  examined,  and  held 
not  to  be  prejudicial  to  the  plaintiff.  Ger- 
man Nat.  Bank  of  Beatrice  v.  Laflin,  78  Neb. 

715  (111  N.  W.  578). 

30.  (1907.)  In  Ob  action  on  the  bond  of 
a  clerk  of  the  district  court  for  negligence 
In  failure  to  Index  certain  judgments,  re- 
sulting In  a  loss  of  the  Hen  thereof,  de- 
fended on  the  ground  that  plaintiff  had 
negligently  failed  to  enforce  his  judgment 
against  certain  property  of  the  judgment 
debtor,  the  evidence  examined  and  held  to 
sustidn  a  judgment  for  defendants.  Ger- 
man Tfat.  Bank  of  Beatrice  v.  Lafiin,  78  Neb. 

716  (111  N.  W.  578). 

Kandamus  to  compel  perfonnanee  of  duty. 

31.  (1890.)  Section  889  of  the  code  con- 
fers authority  upon  the  district  court  to 
direct  Its  clerk  in  the  performance  of  his 
official  duties,  and  the  supreme  court  will 
not  issue  a  mandamus  to  compel  such  clerk 
to  issue  an  order  of  sale  upon  a  decree  of 
foreclosure,  where  there  has  been  no  appli- 
cation to  and  refusal  by  the  district  court 
to  direct  its  clerk  to  Issue  such  order  of 
sale.  State,  ex  rel.  Stomon,  v.  Mooree,  29 
Neb.  122  (45  N.  W.  278). 

32.  (1897.)  The  supreme  court  will  not 
Issue  mandamus  to  compel  the  cleric  of  the 
district  court  to  Issue  execution  on  a  Judg- 

81  I 


metnt  when  no  application  to,  and  a  rtfnsal 
by.  the  district  court  to  so  issue.  State,  ex 
rel.  Ogien,  v.  Frank,  52  Neb.  658  (72  N.  W. 

857). 

33.  (1888.)  Section  27,  chapter  19,  Com- 
piled Statutes,  1887,  makes  It  the  duty  of 
tfa^  clerk  of  the  district  court  to  keep  a 
record  of  the  proceedings  of  the  court,  under 
the  direction  of  the  Judge  of  such  court. 
The  supreme  court  has  no  jurisdiction  or 
authority  to  exercise  the  functions  of  the 
district  court  In  the  matter  of  the  prepara- 
tion of  the  records  of  said  court,  Its  juris- 
diction, except  In  certain  cases,  being  ap- 
pellate and  not  original.  State,  ex  rel.  Wt^ 
kins,  V.  Le  Fevre,  25  Neb.  223  (41  N.  W. 
184). 

Custodian  of  funds  and  llabiUty  therefor. 

34.  (1S93.)  Where  real  estate  has  been 
sold  under  proceedings  In  partition  and  on 
the  discharge  of  the  referee  he  Is  ordered 
to  turn  over  the  proceeds  in  his  possession 
to  the  clerk  of  the  court  for  the  benefit  of 
the  persons  entitled  thereto,  the  clerk  holds 
such  funds  as  a  mere  trustee  and  not 
strictly  as  clerk  of  the  court,  and  it  Is  his 
duty  to  deliver  it  to  the  persons  entitled  to 
It.  State,  ex  rel.  Levy,  v.  Sjticer,  36  Neb. 
469  (54  N.  W.  849). 

35.  (1893.)  On  the  facts  stated  In  the 
petition,  the  defendant,  a  district  clerk,  held 
certain  money  and  notes  In  controversy  In 
trust,  and  It  was  his  duty  to  pay  and  de- 
liver the  same  to  the  parties  entitled 
thereto.  State,  ex  rel.  Levy,  v.  Spicer,  36 
Neb.  469  (64  N.  W.  849). 

36.  (1893.)  In  an  action  to  compel  a 
clerk  to  pay  over  money  in  his  hands,  a 
demurrer  overruled  and  Qve  days  given  to 
answer,  state,  ex  rel.  Levy,  v.  Spicer,  36 
Neb.  469  (  64  N.  W.  849). 

37.  (1897.)  A  clerk  of  the  district 
court,  as  to  moneys  received  by  him  in  pay- 
ment of  fines  and  penalties  Imposed  In 
his  court,  is  a  collector  and  custodian  of 
public  money  within  the  meaning  of  section 
2,  article  XIV  of  the  constitution.  State,  ex 
rel,  Broatch,  v.  Moorea,  62  Neb.  770  (73 
N.  W.  299). 

38.  (1897.)  An  action  In  equity  will  not 
lie  to  subject  to  the  payment  of  the  claim 
of  a  judgment  creditor  money  held  by  the 
clerk  of  a  court  In  his  official  capacity. 
A.nheuser-Bu»ch  Brewing  Au'n  v.  Hier,  62 
Neb.  424  (72  N.  W.  588). 

39.  (1898.)  A  clerk  of  the  district  court 
who,  knowingly  and  inteDtlonally  deposits 
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public  money  received  In  payment  of  fines 
Imposed  In  tals  court,  and  his  own  private 
funds  In  a  bank  In  one  general  account,  to 
bis  own  Individual  credit,  and  before  paying 
the  fines  -to  the  county  treasurer  withdraws 
all  of  the  funds  from  the  bank  and  uses 
the  same  for  his  own  use,  la  properly  held 
In  deAult  within  the  meaning  of  section  2, 
article  XIV  of  the  constitution,  and  is  ineli- 
gible to  any  office  of  trust  or  profit  during 
the  existence  of  such  default.  BtatCt  ev 
rel.  BroatcAf  v.  iiooret,  56  Neb.  1  (76  N.  W. 
530). 

40.  (1898.)  The  clerk  of  the  court  la  the 
proper  custodian  of  money  paid  Into  court 
pursuant  to  an  order  or  Judgment  of  the 
court.  Dirkt  v.  JueJ,  69  Neb.  863  (80  N.  W. 
1045). 

41.  (1899.)  Bringing  money  Into  court 
Is  the  act  of  depositing  money  In  the  hands 
of  the  proper  officer  of  the  court  tor  the 
purpose  of  satisfying  a  debt  or  duty.  IHrJu 
V.  Juel,  69  Neb.  363  (80  N.  W.  1045). 

42.  (1899.)  Where,  by  his  answer,  de- 
fendant concedes  that  he  received  and  re- 
ceipted for  certain  money  as  clerk  of  the 
district  court,  and  has  paid  a  portion  of  It 
to  his  successor  In  office,  he  Is  still  pre- 
sumed to  retain  the  balance  in  cuatodia 
legit,  notwlthstandtaK  the  foct  that  he  may 
actually  have  paid  It  out  on  an  ineffectual 
garnishment.  Baker  v.  Peterson,  67  Neb. 
875  (77  N.  W.  774). 

43.  (1900.)  Money  paid  to  the  clerk  un- 
der an  order  of  the  court  Is  received  by 
blm  In  his  official  capacity.  Bantley  v. 
Baker,  61  Neb.  92  (84  N.  W.  603). 

44.  (1900.)  Where,  in  an  actloti  for  spe- 
cific performance,  the  decree  provides  that 
notes  evidencing  part  of  the  purchase  price 
shall  be  deposited  with  the  clerk  of  the 
court  pending  the  execution  of  a  deed  by 
the  vendor,  such  clerk  Is  neither  charged 
with  the  duty,  nor  given  the  right,  to  col- 
lect or  receive  In  his  official  capacity  the 
money  due  upon  the  notes.  Bantlejf  v. 
Baker.  61  Neb.  92  (84  N.  W.  603). 

45.  (1901.)  Where  the  clerk  of  a  state 
court  for  a  certain  county  has  possession 
of  the  records  of  the  territorial  court  for 
the  same  county,  both  courts  being  of  the 
same  description,  It  will  be  presumed  his 
possession  was  rightful.  IfcPAerson  v.  Com- 
mercial Vat  Bank,  61  Neb.  695  (86  N.  W. 
895). 

46.  (1904.)  When  the  clerk  of  the  dis- 
trict court  r&ys  mon^  in  his  hands  belong- 


ing to  A,  over  to  aa  attorney  tor  C,  kud 
B  pays  the  same,  leas  Us  fee,  to  C,  ther 
are  all  three  liable  to  A  therefor  reganlles 
of  whether  their  act  was  the  resnlt  ot  In- 
tention, or  Ignorance  of  the  law.  Slory  r. 
Robertson,  5  Unof.  404  (98  N.  W.  82S). 

Compensation  and  fees. 

47.  (1880.)  Whether  the  laagnsge  U 
the  statute  Includes  anything  more  than 
clerk's  fees  for  transcript  of  the  record  «f 
the  case,  gwere.  Stanton  Ootmtt  v.  JTaNmii 
County,  10  Neb.  304  (4  N.  W.  1055). 

48.  (1882.)  The  act  to  regulate  fees,  ap- 
proved February  15,  1877,  Is  not  an  unuid- 
ment  of  sections  1,  6.  8,.  and  14,  cbtpter  19, 
Revised  Statutes  1866,  but  an  original  act 
State,  ex  rel.  County  Commi*^%m,  v. 
Whittemore,  12  Neb.  252  (11  N.  W.  310). 

49.  (1900.)  Act  of  1899  (Laws  1699.  cL 
31)  amending  section  3,  chapter  2S,  Oom- 
piled  Statutea.  entitled  "Fees,"  doei  out 
Intrench  upon  or  amend  section  43,  di^iter 
19,  Compiled  Statutes,  1899,  respecUog  the 
appointment  of  deputies  by  clerlu  of  the  dis- 
trict court.  State,  ex  rel.  DouffJas  County. 
V.  Frank,  60  Neb.  827  (83  N.  W.  74). 

60.  (1900.)  The  act  of  1899  (SeaaloB 
Laws,  ch.  31)  amending  section  3,  chapter 
28,  ComptleC  Statutes,  1897,  entitled  Tees," 
limits  the  compensation  which  the  derk  of 
the  district  court  may  receive  for  his  terr- 
ices,  is  germane  to  the  section  amended, 
and  its  provisions  are  within  Its  UOe. 
State,  ex  rel.  DouqUu  County,  v.  /rant,  W 
Neb.  327  (83  N.  W.  74). 

51.  (1901.)  Chapter  31,  Session  Uws, 
1899,  amending  section  3,  chapter  28.  Oom- 
piled  Statutes,  1897,  is  germane  to  tbe  se^ 
tlon  amended,  and  Its  provisions  are  within 
its  title.  State,  ex  rel.  Douglas  Oowntp,  t. 
Frank,  61  Neb.  679  (86  N.  W.  956). 

62.  (1903.)  Under  the  authority  of  chap- 
ter 34  of  the  laws  of  1897,  the  county  board 
may.  In  the  exercise  of  good  faith,  make  a 
supplemental  allowance  of  compensation  for 
the  servleea  of  the  clerk  of  the  coonty  coort 
after  the  services  have  been  rendered. 
County  of  Adamt  v.  Bowen,  69  Neb.  406  (9S 
N.  W.  869). 

53.  (1905.)  The  clerk  of  the  district 
court  cannot  be  required  to  search  the  t» 
ordfl  of  his  c^ce  to  ascertain  what  liens, 
if  any,  exist  against  lands  described  In  an 
abstract  ot  title,  and  make  and  enter  upon 
the  abstract  a  compilation  and  statement  of 
the  result  of  such  search.  If  he  perfomiE 
such  service,  he  Is  entitled  to  reasonable 
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compensation  for  making  such  statement 
and  entering  It  upon  the  abstract  He  1b 
not  entitled  to  a  fee  for  making  a  search  of 
his  records  necessary  to  the  performance  of 

another  service  "to  which  a  fee  is  attached." 
SheibJey  v.  Hurley,  74  Neb.  31  (103  N.  W. 
1082). 

— —  Clerk  of  supreme  court 

64.  (1S84.)  The  salary  of  the  clerk  of 
the  supreme  court  Is  exclusive  of  the  modes 
if  rompensation  for  preparing  the  state  re- 
ports for  publication.  In  re  Brovm,  15  Neb. 
688  (50  N.  W.  273). 

55.  (1884.)  Under  the  prorlslons  of  sec- 
lion  19,  laws  1879,  p.  82,  In  connection  with 
section  8,  article  VI  of  the  cdnstltutlon,  the 
reporter  of  the  supreme  court  Is  only  en- 
titled to  draw  from  the  state  treasury  the 
cost  of  printing,  stereotyping,  and  binding 
eadi  volume  of  reports  not  exceeding  |3.25 
per  volume.  Expenses  incnrred  by  the  re- 
porter in  preparing  copy,  reading  proof, 
and  packing  and  shipping  are  not  properly 
chargeable  against  the  appropriation  made 
by  the  legislature  tor  payment  of  said  vol- 
umes. The  salary  paid  to  the  reporter  Is 
«(cluslTe  of  any  and  all  other  modes  of 
compensation  fOr  work  on  the  reports.  7n 
re  Bm«m,  15  Neb.  688  (50  N.  W.  273). 

56.  ( 1902. )  The  appropriation  for  the 
salary  of  the  reporter  and  ex-ofBcio  clerk 
and  librarian  of  the  supreme  court  Is  made 
by  section  26,  article  XVI,  ta  the  constitution, 
and  requires  no  special  legislative  enact- 
ment. Wetton  V.  Berdman,  64  Neb.  24  (89 
N.  W.  384). 

IdahUlty  tor  taking  exceaaive  fees. 

57.  (1891.)  Where  a  clerk  of  the  dis- 
trict court  takes  fees.  Is  excess  of  that 
limited  by  law,  he  is  liable  to  the  party  in- 
jured for  the  penalty  provided  by  section  34, 
chapter  28,  Compiled  Statutes.  Lydick  v. 
Palmquitt,  81  Neb.  300  (47  M.  W.  918). 

Action  for  penalty  and  recorery  of  Illegal 
fees. 

68.  (1889.)  In  an  action  to  recover  the 
penalty  for  taking  illegal  fees  for  making 
OQt  and  certifying  to  certain  transcripts  of 

Judgments  the  testimony  tended  to  show 
that  eight  of  the  transcripts  were  demanded 
at  one  time,  and  were  received  together 
and  paid  for  In  one  sum,  although  sepa- 
rately itemized  tn  the  bill,  an  Inatructlon 
irhich  In  effect  directed  the  jury  to  find 
that  there  were  eight  separate  causes  of 
action  was  properly  refustd,  Phrcnix  Ins. 
Co.  V.  Bohman,  28  Neb.  251  (44  N.  W.  111). 


69.  (1891.)  Receipt  by  a  public  officer 
of  several  Items  of  illegal  fees  from  the 
same  person.  In  the  same  transaction,  gives 
but  one  cause  of  action  for  the  penalty 
provided  by  section  34,  chapter  28,  Com- 
piled Statutes.  Lydick  v.  Palmquist,  31 
Neb.  300  (47  N.  W.  918). 

CLOUD  ON  TITLE. 
See  Quieting  Title. 

CLUBS. 
See  Aaaodatiotu. 

CODE. 

See  Statutes,  SS  266-268,  372,  373. 
CODICIL. 

See  Wills. 

COHABITATION. 

See  Adultery;  Bigamy;  Fornication;  But- 
band  and  Wife;  Marriage. 

COLLATERAL  ATTACK. 

On  particular  orders  or  proceedings,  see 
specific  topics. 

On  discharge  In  bankruptcy,  see  Banfe* 
rupicy,  §5  59,  60.  , 

On  organization  of  corporation,  see  Oor- 
vorationa,  %\  30-34. 

On  decree  in  divorce,  see  Divorce,  f  114. 

On  bin  of  exceptions,  see  BaceptiOM,  Bill 
of,  fS  223-228. 

Appointment  of  administrator,  see  Ex- 
ecutors and  Administrators,  %%  34-39. 

On  petition  for  appointment  of  adminis- 
trator, see  Executors  and  Administrators, 
i  23. 

On  sale  of  realty  of  estates,  see  Bxecutors 

and  Administrators,  §9  213-215,  246-248. 

On  removal  of  administrator,  see  Ex- 
ecutors and  Administrators,  i  40. 

Allowance  of  claim  against  estates,  see 
Executors  and  Administrators,  S  142. 

On  void  liquor  license,  see  Oamishment, 
«21. 

On  order  to  pay  over  money  in  garnish- 
ment, see  Oamisttment.  §  114. 

On  licei^  to  sell  liquor,  see  Intoxicating 
Liquors,  %  119. 

On  Judgments,  see  Judgment,  XI. 

On  appraisement  on  Judicial  sale,  see  Ju- 
dicial Sales,  i  95. 

Confirmation  of  Judicial  sale,  see  Judicial 
sales,  SS  428-430. 
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Setting  aside  Judicial  sale,  see  JudicUa 
Bales,  IH78,  479. 

On  existence  of  city,  see  Municipal  Cor- 
porations, a  27-29. 

Of  annexation  of  territory  to  city,  see 
JUunicipaJ  Corporations,  §{  59,  60. 

On  act  of  board  of  equalization  In  assess- 
ment, see  Jlfunicipol  Corporations,  {  633. 

On  receivers'  sale,  see  Retxivers,  S  98. 

On  order  of  county  board  establishing  Irri- 
gation district,  see  Water  and  Watercourses, 
S212. 


On  probate  of  will,  see  Wills,  H173-17&. 

COLLECTIONS. 

By  assignee  for  creditors,  see  Assiffnatnti 
for  Benefit  of  Creditors,  SS  100-102. 

By  banks,  see  Banks  and  Banking.  ]|  218- 
255. 

Of  assets  of  Insolvent,  see  Insolvenqi 
By  agent  for  principal,  see  Principal  and 
Agent,  H  128-141. 

Of  taxes,  see  Taxation,  Vlll. 
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COLLEGES  AND  UNIVERSITIES. 

ANALYSIS. 

Nature  and  status  of  oi^anlEatloii,  U  1-5. 
Officers,  |§  6-8. 
Salariea,  |{  9-11. 

Costody  and  control  of  fanda,  {{  19-18. 
Appropriating  funds  to,  SS  19f  90. 
Actions,  SS  21-84. 


CaOSS-RKFBSBNCE. 

See,  also.  Corporations;  Behools  and 
Bchool  Districts.  ^ 

Nature  and  status  of  organization. 

1.  (1877.)  The  corporate  body  known 
as  "The  Regents  of  the  University  of  Ne- 
braska," is,  in  Its  strictest  sense, '  a  public 
corporation.  Regents  of  the  University  v. 
MeConnell,  E  Neb.  423. 

2.  (1877.)  The  creation  of  the  Univer- 
sity of  Nebraska,  as  a  public  corporation  by 
legislative  authority,  ts  not  repugnant  to 
the  constitution.  Regents  of  the  University 
V.  MeConnell,  6  Neb.  423. 

3.  (1877.)  The  University  of  Nebraska 
corporation  is  but  part  of  the  machinery 
employed  in  carrying  on  the  affairs  of  state, 
and  is  subject  to  be  changed,  modified, 
restrained  or  destroyed  as  the  general  in- 
terests and  public  exigencies  may  require. 
Regents  of  the  University  v.  MeConnell,  5 
Neb.  423. 

4.  (1903.)  The  State  University  of  Ne- 
1-raska  is  a  state  institution,  and  Its  board 
of  regents  is  an  agent  of  the  state.  Von 
Forei  V.  State,  ex  rel.  Ansley,  4  Unof.  848 
(96  N.  W.  648). 

6.  (1903.)  The  fact  that  an  educational 
lUBtltution  may  acquire  and  convey  prop- 
erty necessary  to  the  accomplishment  of  Its 
object,  and  may  charge  tuition  for  instruc- 
tion, does  not  render  It  an  Incorporation  for 


the  pecuniary  benefit  of  Its  members.  Me- 

Lead  V.  Lincoln  Medical  College,  69  Neb. 
550  (96  N.  W.  265). 

Officers. 

6.  (1880.)  The  state  treasurer  is  not 
the  treasurer  of  the  board  of  regents  of 
the  state  university.  State,  ex  rel.  MdAoi, 
V.  Leidtke,  9  Neb.  468  (4  N.  W.  61). 

7.  (190S.)  The  provisions  of  (hp  btes- 
nial  election  law  (laws  190S,  ch.  65)  are 
found  to  be  in  conflict  with  the  paramount 
law  relative  to  the  election  of  judicipl  offl- 
cers  and  regents  of  the  university,  and  the 
time  thereof,  and  of  their  terms  of  office; 
and  are  held  to  be  inoperative  and  Toid. 
State,  ex  rel.  Polk,  v.  Galusha,  74  Neb.  188 
(104  N.  W.  197). 

8.  (1905.)  Under  the  constitutioL  it  l! 
mandatory  that  a  general  election  shall  be 
held  in  each  odd  numbered  year  for  tb'' 
election  of  university  regents.  Btate,  ex  tel. 
Polk,  V,  Galusha,  74  Neb.  188  (104  N.  W. 
197). 

Salaries. 

Compelling  allowance  of  salaries  of  in- 
structors, see  Mandamus,  %  143. 

9.  (1880.)  Under  the  appropriation  bill 
of  1879.  the  salaries  of  the  officers  and  pro- 
fessors of  the  State  University  for  the  y«r! 
1879  and  1880  are  payable  out  of  the  gen- 
eral fund.  Btate,  ex  rel,  McLean,  v.  Leidtke 
9  Neb.  468  (4  N.  W.  61). 
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10.  (1885.)  The  regents  ot  the  univer- 
sity, in  the  absence  of  an  appropriation  by 
the  legislature,  have  no  power  to  dispose 
of  the  endowment  fund  or  that  derived  from 
the  three-eighths  mill  tax.  State,  ex  rel. 
Btney,  v.  Babcock,  17  Neb.  610  (24  N.  W. 
2C2). 

11.  (1903.)  The  board  of  regents  of  the 
State  University,  in  allowing  certificates  for 
salaries  of  profeeaors  In  that  Institution 
doly  fixed  by  law,  act  minteterlaUy,  and 
mandamus  will  He  to  compel  their  action 
in  this  particular.  Von  Forel  v.  State,  e» 
rel.  Ansley,  4  Unof.  843  (96  N.  W.  648). 

Cnstody  and  control  of  funds. 

12.  (1877.)  Under  the  legislative  acta 
of  1869  and  1875  the  state  treasurer  ts 
made  the  custodian  ot  all  the  university 
funds,  to  he  disbursed  by  him  upon  war- 
rants drawn  by  the  state  auditor.  Regents 
of  the  Univertity  v.  McConnell,  5  Neb.  423. 

13.  (1893.)  There  is  no  authority  for 
the  secretary  of  the  board  of  regents  of  the 
etate  nniTerslty  to  draw  any  money  appro- 
priated for  the  university  or  any  of  Its 
buildings  except  upmi  vouchers  duly  certi- 
fied. Stote,  ex  rel.  Dales,  v,  Moore,  36  Neb. 
679  (  54  N.  W.  866). 

14.  (1883.)  Under  tlie  provlsionB  ot  the 
act  making  an  approprlatlott  for  the  current 
expenses  of  the  state  for  the  years  ending 
March  31,  1892,  and  BJarch  31,  1893,  etc, 
approved  April  6,  1891.  whereby  an  appro- 
priation of  $37,000  was  made  for  flre-proof 
library  building  at  the  state  university,  no 
part  of  said  appropriation  can  be  drawn 
except  upon  proper  vouchers  filed  with  the 
auditor  of  public  accounts.  State,  ex  rel. 
Ddles,  V.  Moore,  36  Neb.  579  (54  N.  W.  866). 

15.  (1898.)  The  term  "voucher,"  when 
used  in  connection  with  the  disbursement 
of  money,  means  a  written  or  printed  in- 
strument in  the  nature  of  a  bill  of  pai^ 
tleulars,  accounts,  etc.,  which  shows  by  what 
authority  a  particular  payment  has  been 
made.  State,  ex  reh  Daies,  v.  Moore,  36 
Neb.  579  (54  N.  W.  866). 

16.  (1895.)  Chapter  65.  Session  Laws, 
1895,  providing  for  a  uniform  system  of 
vouchers,  applies  to  claims  against  the  state 
uQiversity.  State,  ex  rel.  Regents  of  Uni- 
versitv,  v.  Moore,  46  Neb.  878  (64  N.  W. 
■976). 

17.  (189S.)  Claims  against  the  univer- 
sity must  be  presented  to  the  auditor  upon 
vouchers  drawn  In  conformity  with  the  act 
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of  1895.  State,  ex  rel.  Regents  of  Univer- 
sity, V.  Moore,  46  Neb.  878  (64  N.  W.  976). 

18.  (1906.)  The  money  donated  by  the 
United  States  to  the  University  of  Nebraska 
by  an  act  of  congress  approved  March  2, 
1887,  and  acts  supplemental  thereto,  known 
as  the  "Bxperlmental  Station"  fund,  may  be 
expended  by  the  board  of  regents  for  the 
purposes  expressed  by  the  donation,  without 
other  or  more  specific  legislative  appropria- 
tion than  that  implied  by  section  2,  article 
VIII  of  the  constitution,  and  contained  In 
section  19,  chapter  87.  Compiled  Statutes 
1905.  State,  ex  rel.  Spencer  Lens  Co.,  v. 
Searle.  77  Neb.  155  (108  N.  W.  1119). 
Appropriating  funds  to. 

19.  (1907.)  The  act  of  the  legislature 
passed  and  approved  April  4.  1907,  appro- 
priating the  proceeds  of  taxes  for  the  years 
1907  and  1908,  and  so  much  of  the  pro- 
ceeds of  the  one  mill  tax  for  the  years  1905 
and  1906,  not  heretofore  appropriated,  to 
the  use  of  the  State  University  for  the  blen- 
nlum  ending  March  31,  1909,  amounts  to  a 
specific  appropriation  within  the.  meaning 
of  section  22,  article  III  of  the  eonsUtution. 
State,  ex  rel.  Ledwith,  v.  Searle,  79  Neb.  Ill 
(112  N.  W.  380). 

20.  (1907.)  That  part  of  section  19, 
chapter  87.  Compiled  Statutes  1906,  which 
provides  that  in  the  year  1899,  and  an- 
nually thereafter,  a  tax  of  one  mill  on  the 
dollar  shall  be  levied  on  all  of  the  taxable 
property  in  the  state,  the  proceeds  to  con- 
stitute a  fund  for  the  maintenance  of  the 
university,  was  not  repealed  by  Implication 
by  the  revenue  law  of  1903.  State,  ex  rel. 
LeOwith,  V.  Searle.  79  Neb.  Ill  (112  N.  W. 
380). 

Actions. 

21.  (1877.)  The  regents  of  the  Unlvei^ 
sity  of  Nebraska,  as  such  corporation,  may 
sue  and  be  sued  in  matters  over  which  ex- 
press authority  Is  given  to  such  corpora- 
tion. Regents  of  the  Vniveraity  v.  McCon- 
nelt,  5  Neb.  423. 

22.  (1877.)  The  university  conwratlon 
acts  simply  by  delegated  authority,  and  can 

exercise  only  such  powers  as  are  expressly 
given  to  It;  and  not  having  corporate  power- 
over  the  university  funds.  It  has  no  author- 
ity to  bring  and  maintain  an  action  to  re- 
cover such  funds.  Regents  of  University  v. 
McConnell.  5  Neb.  423. 

23.  (1897.)  In  an  action  on  a  contract 
of  employment  as  a  teacher  of  elocution  by 
the  president  ot  the  defendant  who  exceeded 
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his  aatborlt7,  It  la  error  to  Instruct  the 
jury  that  It  should  find  tor  plaintiff  It  they 

find  the  defendant  ratified  the  unauthorized 
contract,  when  there  1b  no  evidence  to  show 
that  the  defendant  knew  of  the  existence 
ot  the  contract.  Jiebraska  Wesleyan  Vni- 
veraitv  v.  Parker,  52  Neb.  463  (72  N.  W. 
470). 

24.  (1901.)  Note  and  mortgage  running 
to  Creighton  University,  trustee  for  Creigh- 
ton  College,  are  valid  and  enforceable  obli- 
gations, notwithstanding  that  there  has  been 
no  legal  Incorporation  ot  Crelghtov  College. 
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Ooddard  v.  Clarke,  1  Unot  769  (96  N.  T. 
8S0). 

COLLUSION. 
See.  also,  Conafiiracy;  Fraudt;  Fravi*- 
lent  Oonveyances. 

To  procure  divorce,  see  Divorce,  132. 

COMBINATIONS. 

See  MonopoUea. 

COMITY. 
Ot  courts,  see  Courts,  {131. 


COMMERCE. 


ANALYSIS. 

Begulation  of  liquor  traffic,  S  1* 

Application  ot  state  statutes  to  interstate  commerce, 
Federal  JnrisdictiOD  ot  interstate  commerce,  IS  4,  5. 
Juriadlctlon  of  state  courts,  %  6. 
Taxation  ot  interstate  telegraph  messages,  §S  7,  8. 


S,  3. 


CBOBB-RBFEBENCEa. 

Regulation  ot  trusts,  see  Monopolies. 

Commercial  paper,  see  Bills  and  Notes. 
Carriage  of  goods  and  passengers,  see 
Carriers. 

Liability  ot  common  carriers  ot  Intestate 
shipment,  see  Carriers. 

License  or  occupation  tax  on,  see  Licenses, 
SS  34-37. 

E<xerclse  of  taxing  powers,  see  Taxation. 

Begulation  of  Ilqnor  traffic 

1.  (1891.)  Section  2360  of  the  code  ot 
Iowa  prohibits  the  manufacture  for  sale  or 
selling  of  Intoxicating  liquors  within  the 
state  for  any  purpose  except  for  pharmaceu- 
tical, medical,  chemical,  and  sacramental 
purposes,  and  then  only  by  persons  holding 
permits  from  the  proper  authorities.  The 
Franz  Brewing  Company,  without  such  per- 
mit, manufactured  and  sold  In  that  state  a 
quantity  of  beer  for  the  purpose  of  being 
transported  to  this  state.  Held,  That  the 
sale  was  in  violation  ot  said  law,  and  that 
the  Iowa  statute  does  not  conflict  with  sec* 
tlon  8,  article  I,  of  the  federal  constitution 
which  confers  upon  congress  the  exclusive 
power  to  regulate  Interstate  commerce. 
Tredwav  v.  Riley,  32  Neb.  495  (49  N,  W. 
268;  29  Am.  St.  Rep.  447). 

Application  of  state  statutea  to  Intenrtate 

commerce. 

2.  (1904.)  Article  I,  chapter  77,  pages 
62-64,  Compiled  Statutes,  imposing  a  pen- 


alty tor  peddling  without  a  license,  does  not 
authorize  a  convlctton  ot  one  who  stiiclts 
orders  in  the  state,  which  orders  are  sent 
to  a  business  house  in  another  state,  wbich 

packs  the  goods  ordered  and  ships  them  to 
the  solicitor,  who  distributes  them  to  the 
purchasers,  collects  the  money  therefore  and 
remits  the  same  to  the  shipper,  since  sudi 
a  transaction  constitutes  interstate  com- 
merce. Menke  v.  State.  70  Neb.  669  (97  N. 
W.  1020). 

3.  (1904.)  Sections  62,  63,  and  64.  ar- 
ticle I,  chapter  77,  of  the  Compiled  Statutes 
ot  1903,  providing  for  the  licensing  of  ped- 
dlers, and  imposing  a  penalty  tor  their  vio- 
lation, are  not  void  as  being  in  contraTsn- 
tlon  either  of  the  constitution  of  this  state, 
or  of  the  constitution  of  the  United  States, 
hut  they  are  Inapplicable  to  transactlou 
constituting  interstate  commerce.  Menke  v. 
State,  70  Neb.  669  (97  N.  W.  1020). 

Federal   juriadlctioii   of   interstate  com- 
merce. 

4.  (1893.)  The  state  courts  have  not 
lost  their  Jurisdiction  of  the  subject-matter 
of  actions  against  carriers  because  of  In- 
terstate shipments  by  reason  of  the  fact  that 
congress  has  legislated  upon  the  subject. 
8t.  Joseph  d  G.  I.  R.  Co.  V.  Palmer.  38 
Neb.  468  (56  N.  W.  957;  22  L.  R.  A.  335). 

6.  (1894.)  The  act  ot  congress  endtled 
an  act  to  regulate  commerce  abrogated  all 
existing  contracts  with  common  carrten 
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for  interstate  commercial  rates,  and  espe- 
cially vested  In  the  federal  courts  exclusive 
jurisdictioD  to  inquire  Into  and  adjust  such 
interstate  rates  as  are  alleged  to  be  unfair 
or  discriminative.  Fitzgerald  v.  Fitzgerald 
€£  Mallorjf  Conttruction  Co.,  41  Neb.  374  (59 
N.  W.  838). 

Jarlsdictlon  of  state  courts. 

6.  (1906.)  The  allowance  by  railroad 
companies  of  certain  charges,  as  elevator 
charges,  to  terminal  elevators  on  shipments 
of  grain  from  points  in  this  state  to  points 
without  the  state  Is  an  Incident  of  inter- 
state commerce,  and  the  supreme  court  has 
no  jurisdiction  to  limit  or  control  the  same. 
State  V.  Omaha  Elevator  Co.,  75  Neb.  654 
(106  N.  W.  979). 

Taxation  of  interstate  telegraph  messages. 

7.  (1894.)  Where  a  telegraph  company 
Is  engaged  in  both  interstate  and  intra- 
state business,  an  ordinance  levying  an  oc- 
cupation tax  on  that  portion  of  such  husi- 
neas  which  is  carried  on  wholly  within  the 
state  Is  not  repugnant  to  section  8,  article 
I  of  the  constitution  of  the  United  States, 
since  It  in  no  way  Interferes  with,  or  regu- 
lates, interstate  commerce.   Western  Union 
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Telegraph  Co.  v.  City  of  Fremont,  39  Neb. 
692  (58  N.  W.  416). 

8.  (1894.)  State  and  municipal  authori- 
ties are  powerless  to  impose  a  tax  upon 
messages  to  or  from  other  states,  since 
such  a  tax  would  be  in  conflict  with  that 
clause  of  the  federal  constitution  which 
gives  to  congress  the  exclusive  power  to 
regulate  commerce  among  the  several  states- 
Weatern  Union  Telegraph  Co.  v.  City  of 
Fremont,  39  Neb.  692  (58  N.  W.  415). 

COMMISSIONER. 

Of  supreme  court,  see  Court  Commis- 
sionera. 

Of  counties,  see  Counties. 

Appointment  to  make  judicial  sale,  see 
Judidat  sale,  H  17-21. 

Hallway  commissioners,  see  Carriers. 

COMMITMENT. 

See  Criminal  Lato;  Prisons. 
To  reform  school,  see  Reformatories,  §| 
9-13. 

COMMON  CARRIERS. 
See  Carriers. 


COMMON  LAW. 

ANALYSIS. 

Common  law  in  force,  §S  1-4. 
Common  law  as  vested  right,  §  5. 
Power  of  courts  to  apply,  S  6. 
Applicability  to  riparian  owners,  §S  7-9. 


Cboss-Rbferencbs. 

See.  also,  speciflc  topics. 

Common  law  actions,  see  Action*. 

Application  to  criminal  offenses,  see 
Criminal  Law,  §S  6-8. 

Rights  of  husband  and  wife,  see  Husband 
and  Wife,  f  1. 

Liens  of  common  law,  see  Liens. 

Common  law  marriage,  see  Marriage, 
IC  22,  23. 

Application  to  trusts  and  monopolies,  see 
Monopolies,  I  8. 

Application  of,  as  to  water  rights,  see 
Water  and  Watercourses,  %%  4-11. 

Application  of  civil  or  Roman  law  to  wa- 
ter rights,  see  Water  and  Watercourses,  S 12. 

Common  law  In  force. 

1.  (1880.)  So  much  of  the  common  law 
of  England  as  is  applicable  and  not  Incon- 


sistent with  the  constitution  of  the  TTnited 
States,  with  the  organic  law  of  this  terri- 
tory, or  with  any  law  passed  or  to  be  pas^ied 
by  the  legislature  of  this  territoi?,  be  and 
the  same  Is  adopted  and  declared  to  be  law 
within  this  territory.  Delaney  v.  Errickaon, 
10  Neb.  492  (6  N.  W.  600;  35  Am.  Rep.  487). 

2.  (189S.)  While  the  law  of  England  has 
been  adopted  by  statute  in  this  state,  the 
statute  does  not  extend  to  those  rules  of  the 
English  law  which  contravene  the  object 
and  purpose  of  our  own  statutes.  Bloom- 
field  State  Bank  v.  Miller,  55  Neb.  243  (75 
N.  W.  669;  70  Am.  St.  Rep,  381;  44  L.  R.  A. 
387). 

S.  So  much  of  the  common  law  of  Eng- 
land as  is  applicable  and  not  inconsistent 
with  the  federal  constitution  and  the  state 

constitution  and  laws  is  in  force.  (1898.) 
Lorance  v.  Htllyer,  57  Neb.  266  (77  N.  W. 
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765);  (1900)  Kerner  v.  McDonald,  60  Neb. 
663  (84  N.  W.  92:  83  Am.  St  Rep.  650); 
St.  James  Orpbaru  Asylum  v.  Shelby,  60 
Neb.  796  (84  N.  W.  273;  83  Am.  St  Rep. 

5B3). 

3a.  (1905.)  B7  statute  bo  much  of  the 
common  law  of  England  as  is  applicable  and 
not  inconsistent  with  the  constitution  of 
the  United  States  or  the  ■  constitution  and 
fltatntes  of  this  state  is  in  force  In  this 
state.  '  Kinkead  v.  Turgeon,  74  Neb.  580 
(109  N.  W.  744). 

4.  (1903.)  The  term  "common  law  of 
England."  as  used  in  chapter  15a,  Compiled 
Statutes,  refera  to  that  genera)  system  of 
law  which  prevails  In  England,  and  in  most 
of  the  United  States  b^  derivation  from 
England,  as  distinguished  from  the  Roman 
or  civil  law  system.  Hence  the  statute 
does  not  require  adherence  to  the  decisions 
of  the  Elnglish  common-law  courts  prior  to 
the  Revolution  in  case  this  court  considers 
subsequent  decisions,  either  In  England  or 
America,  better  expositions  of  the  general 
principles  of  that  system.  Williams  v.  Miles, 
68  Neb.  463  (94  N.  W.  705;  110  Am.  St  Rep. 
431;  62  L.  R.  A.  383). 

Common  law  as  vested  right 

5.  (1901.)  There  Is  no  vested  right  in 
any  rule  of  the  common  law.  State  v.  Seh 
denbrand,  62  Neb.  136  (87  N.  W.  25;  89  Am. 

St.  Rep.  493). 

Power  of  courts  to  apply. 

6.  (1903.)  The  power  of  the  courts  to 
declare  established  doctrines  of  the  common 
law  inapplicable  to  this  state  should  be  used 

somewhat  sparingly,  and  its  exercise  is  not 
to  be  Justified  unless  the  Inapplicability  of 
3,  rule  is  general,  extending  to  the  whole  or 
:he  greater  part  of  the  state,  or,  at  least. 
'0  an  area  capable  of  definite  Judicial  ascer- 
tainment. Meng  v.  Coffee,  67  Neh.  500  (93 
n.  W.  713;  108  Am.  St  Rep.  697;  60  L.  R. 
A.  910). 

Applicability  to  riparian  omien. 

7.  (1903.)  The  common-law  rule  with 
respect  to  the  rights  of  private  riparian 
proprietors  has  been  a  part  of  the  laws  of 
the  state  ever  since  the  organization  of  a 
state  soremment  Crawford  Co.  v.  HathO' 
way,  67  Neb.  325  (  93  N.  W.  781;  108  Am. 
St  Rep.  647;  60  L.  R.  A.  889). 

8  (1903.)  It  can  not  be  said  that  the 
common-law  rule  defining  the  rights  of 
riparian  proprietors  Is  Inapplicable  to  the 
conditions  prevailing  in  the  state  because 


irrigation  Is  found  essential  to  successfn] 
agriculture  In  some  portions  therect.  Crauh 
ford  Co.  V.  HathatDay,  67  Neb.  Z%5  (93  N. 
W.  781;  108  Am.  St  Rep.  647;  60  L.  R.  A. 

889). 

9.  (1903.)  The  common-law  rules  as  to 
the  rights  and  duties  of  rlpariui  owners  are 
In  force  In  every  part  of  the  state,  except 
as  altered  or  modified  by  statutes.  Meng 
V.  Coffee,  67  Neb.  500  (93  N.  W.  713;  108 
Am.  St.  Rep.  697;  60  L.  R.  A.  910; 

COMPENSATION. 

Of  attorney,  see  Attorney  and  Client, 
ii  88-129. 

Of  real  estate  agent  see  Avfeers,  S|  25-67. 

Of  clerks  of  courts,  see  Clerfe  of  Courfs, 

i%  47-56. 

Of  officers  and  professors  of  state  unl^ 
verstty.  see  Colleges  and  Universities.  II 9- 
11. 

Of  county  officers,  see  Counties,  $§  165-236. 
Counly  commissioners,  see  Counties.  %  97. 

County  attorney,  see  Ownty  Attorneys. 

IS  15,  16. 

Assistant  county  attorney,  see  County  At- 
torneys. 1124-28. 

For  taking  property  under  eminent  do- 
main, see  Eminent  Domain,  II. 
Of  Jurors,  see  Jury,  {  93. 
Of  guardian,  see  Owtrdian  and  Ward,  f  8V 

Of  insurance  agent  see  Insurance,  ||  62- 

66. 

Of  justice  of  the  peace,  see  Justioee  of  the 
Peace,  SS  15-29. 

Employee,  see  Master  and  Servant,  II 

Of  city  officers,  see  Municipal  Corpora- 
tions, 81167-176. 

Of  public  officers,  see  Of^cers^  $|  89-123. 

For  winding  up  partnership  business,  aee 

Partnership,  %%  308-310. 

Of  receiver,  see  Receivers,  ||  123-125. 

Of  register  of  deeds,  see  Register  of  Deeds, 
12. 

Of  school  teachers,  see  Schools  and  School 
Districts.  «  248-250. 

Of  sherifb  or  constables  and  their  asslsb- 
ants,  see  Sheriffs  and  Constables,  |§  7-44. 
Of  tax  collector,  see  Taxation,  H  498-600. 
Of  witnesses,  see  Witnesses,  ||  3-8. 

COMPLAINT. 

In  civil  actions,  see  Pteaaings,  II. 

In  criminal  prosecutions,  see  Indictmma 
and  Jtt/Onnation. 
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COMPOSITION  WITH  CREDITORS. 


See,  also,  Accord  and  Sctia faction;  Banh- 
mptcy;  Compromise  and  Settlement;  In- 
eolvency;  Release. 

1.  (1891.)  The  maker  of  notes  placed 
with  a  bank  aa  trustee  to  secure  the  clatmB 
of  certain  creditors  of  the  payee,  cannot  pur- 
chase such  claims  at  a  discount  and  set  oft 
their  face  value  against  the  notes;  he  can 
be  (H-edlted  only  with  the  amounts  actually 
paid  by  him.  Hughes  v.  Bwartg,  33  Neb.  276 
(50  N.  W.  5). 

2.  (1893.)  The  main  issue  In  this  case 
being  whether  the  note  sued  upon  was  given 

the  defendant  as  payment  for  the  other 
50  per  cent  due  from  defendant  to  plain- 
tltb  (50  per  cent,  having  already  been  paid 
upon  a  general  composition  agreement  of 
Treltscfake  with  his  creditors),  or  whether 
said  note  was  given  plaintiffs  for  services 
by  plaintiffs'  agent  rendered  for  defendant, 
Independeptly  of  such  agency;  it  was  proi>er 
to  inntruct  the  Jury:  1.  That  If  plalntifEs 


with  Treitschke  entered  Into  such  a  com- 
position agreement  a  note  taken  for  the  SO 
per  cent,  t  y  said  composition  rebated  would 
be  a  frail  i  upon  the  rights  of  the  other  com- 
pounding creditors,  and  that  payment 
thereof  would  not  therefore  be  enforced.  2. 
Instructions  as  to  the  rights  of  plaintiffs, 
upon  plaintiffs*  theory  of  the  transaction, 
properly  required  upon  the  evidence  ad- 
duced that  the  Jury  should  "believe  from 
the  testimony  that  such  transaction  was 
made  in  good  faith,  and  not  as  a  device  to 
evade  the  effeect  of  a  payment  to  the  plain- 
tiffs directly."  Freiberg  v.  Treitschke,  36 
Neb.  880  (56  N.  W.  273). 

COMPOUNDING  FBLONY. 

As  defense  to  action  on  notes,  see  Bills 
and  Notes,  %  %  71.  72. 

Validity  of  contract  compounding  felcny, 
see  Contracts,  81 140-142. 
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PoT/er  of  corporation  to  compromlBe 
claim  on  uUra  vires  contract,  see  Corpora- 
tions, 8  269. 

Settlement  as  bar  to  suit  for  alimony, 
see  Divorce  and  Alimony,  i  168. 

Action  for  criminal  conversallon,  see 
Husband  and  Wife,  S  266. 

Authority  of  cities  to  compromise  suits, 
see  Municipal  Corporations,  §  1082. 

Power  of  city  to  settle  suit  on  assess- 
ment, see  Municipal  Corporations,  B  52S. 

Compromise  by  one  joint  tort  feasor  as 
releasing  other,  see  Torts,  fi§13,  14. 

Admissibility  of  offers  of  compromise  In 
action  for  conversion,  see  Trover  and  Con- 
version, t  67. 

Settlement  by  trustees,  see  Trust*,  {| 
110.  111. 

Subject  matter. 

1.  (1898.)  The  same  right  to  compro- 
mise an  action  for  criminal  conversation, 
and  the  same  privileges  with  regard  to  of- 
fers to  compromise  exists  as  In  other  ac- 
tions. Smith  V.  Meyers,  S4  Neb.  1  (74  N. 
W.  277). 

Parol  compromise. 

2.  (1881.)  A  verbal  agreement  to  com- 
promise, not  founded  on  any  consideration, 
and  under  which  no  right  has  been  surren- 
dered. Is  unenforceable.  Boyce  v.  Serger, 
11  Neb.  8M  (9  N.  W.  545). 

Acceptance  of  offer. 

3.  (1903.)  In  the  case  at  bar,  the  trial 
court  erred  in  overruling  a  motion  to  vacate 
a  Judgment  rendered  on  an  offer  to  compro- 
mise made  In  pursuance  of  the  provisions 
of  section  565.  code  of  civil  procedure,  it 
being  disclosed  by  the  record  that  there 
was  no  acceptance  of  such  offer  and  no 
notice  of  acceptance  given  within  the  time 
and  manner  required  by  statute.  Becher 
V.  Breen,  68  Neb.  379  (94  N.  W.  614). 

4.  (1903.)  A  written  offer,  to  allow  judg- 
ment to  be  taken  against  a  defendant  for 
a  sum  specified,  made  under  the  provisions 
Of  section  665  of  the  code  of  civil  procedure, 
to  be  available  for  the  pnrpose  of  the  rendi- 
tion of  a  judgment  on  such  offer  of  compro- 
mise, must  be  accepted  and  notice  thereof 
given  to  the  party  making  the  offer  within 
five  days  from  the  time  of  making  the 
same.  Becker  v.  Breen,  68  Neb.  379  (94  N. 
W.  614.) 

Consideration. 

6.  (1881.)  The  prevention  of  litigation 
If  a  Bufilcient  consideration  to  support  a 


compromise  of  a  claim,  and  courts  will  not 
inquire  into  the  relative  value  of  the  claim 
and  the  property  given  In  settlemait 
thereof.  Boyce  v.  Berger,  11  Neb.  399  (9 
N.  W.  545). 

6.  (1892.)  Acceptance  of  a  check  for  t 
less  amount  than  the  contract  price  of  a 
Eteam  boiler,  without  any  condition  as  to  Its 

acceptance  save  a  statement  In  the  nature  of 
a  counter-claim,  which  would  balance  tbe 
account,  does  not  bar  an  action,  by  tbe 
creditor,  to  recover  the  balance  of  the  ik- 
count  F^remoni  Foundry  d  Machine  Co.  v. 
Korton,  3  Unof.  804  (92  N.  W.  1058). 

7.  (1902.)  When  there  is  a  bona  fide 
dispute  between  parties  as  to  the  amount 
due  upon  an  account,  and  the  debtor  tenders 
a  leai  amount  than  the  claim  In  fuU  settle^ 
ment,  which  the  creditor  accepts,  wltb 
knowledge  that  it  was  tendered  as  a  full 
settlement,  the  dispute  will  be  a  Bufficient 
consideration  to  uphold  the  settlement,  and 
will  bar  a  recovery  upon  the  remainder  of 
the  claim.  Chicago,  R.  I.  <E  P.  R.  Co.  v. 
Buckstair,  65  Neb.  334  (91  N.  W.  426). 

8.  (1895.)  The  settlement  of  a  doubtful 
or  disputed  claim  is  generally  a  sufficient 
consideration  for  a  compromise,  but  to  hare 
such  effect  It  is  essential  that  there  be  in 
foct  a  dispute  or  doubt  of  the  rights  of  tbe 
parties.  Fitzgerald  v.  Fitzgerald  cE  ifallorir 
Construction  Co.,  44  Neb.  463  (62  N.  W. 
899). 

9.  (1895.)  An  arbitrary  refusal  to  pay, 
based  on  the  mere  pretense  of  the  debter, 
made  tor  tiie  purpose  of  exacting  tsmu 
which  are  Inequitable  and  oppressive,  la 
not  such  a  dispute  as  will  of  itself  support 
a  compromise  resulting  in  a  reduction  of 
the  amount  of  indebtedness.  Fitzgerald  v. 
Fitzgerald  d  Mallory  Construction  Co,,  44 
Neb.  463  (62  N.  W.  899). 

10.  (1896.)  If  a  consideration  is  neces- 
sary to  sustain  a  settlement  made  by  tbe 
payment  and  receipt  In  full  satisfaction  of 
the  sum  which  the  debtor  admits  to  be  due, 
It  Is  found  In  the  fact  that  the  creditor  br 
accepting  such  sum  thereby  avoids  the  delay, 
expense,  and  labor  of  an  accouotfng.  ud 
avoids  threatened  litigation.  Treat  v. 
Price,  47  Neb.  875  (66  N.  W.  834.) 

11.  (1897.)  The  setUemen  of  a  doubtful 
or  disputed  claim  Is  generally  a  sufficient 
consideration  for  a  compromise,  but  In  order 
to  have  such  effect  It  is  essential  that  there 
be  In  fact  a  dispute  or  doubt  of  the  rlgbts 
of  the  parties.  An  arbitrary  refusal  to  par, 
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based  on  the  mere  pretense  of  the  debtor, 
made  for  the  obTlous  purpose  of  exacting 
terms  which  are  inequitable  and  oppresslTe, 
is  not  such  a  dispute  as  will  of  itself  sup- 
port a  compromise  resalting  in  a  reduction 
of  tli3  amount  of  hla  indebtedness.  Hotm 
Fire  Ins.  Co.  v.  Skoumal,  51  Neb.  66&  (71  N. 
W.  290). 

12.  (1904.)  An  accord,  even  between  the 
plalnttff  and  a  third  party,  as  to  the  sub- 
ject matter  of  an  action,  and  a  satisfaction 
moving  from  such  third  party  to  the  plain- 
tiff, are  available  In  bar  of  the  action.  If 
the  defendant  has  authorized  or  ratified  the 
settlement.  Chicago,  R.  I  d  P  R.  Co.,  v. 
Brown.  70  Neb.  696  (97  N.  W.  1038). 

13.  (1904.)  That  it  is  uncertain  which  of 
two  parties,  both  of  whom  deny  liability,  is 
liable  for  a  debt  of  a  fixed  and  certain 
amount,  is  a  sufficient  consideration  to  sup- 
port a  settlement  betweeen  one  of  such  par- 
ties and  the  creditor,  whereby  the  creditor 
accepts  a  part  of  the  amount  due  in  dis- 
charge of  the  debt  Chicago,  B.  1.  A  P.  R. 
00.  V.  Brown,  70  Neb.  696  (97  N.  W.  1038). 

14.  (1906.)  If  the  claimant,  knowing 
that  his  claim  is  groundless,  forces  the  other 
party  to  a  compromise  by  threats  of  suit, 
there  is  no  consideration  and  the  compro- 
mise will  not  be  enforced.  Oertng  v.  School 
IHttrict,  76  Neb.  219  (107  N.  W.  250). 

15.  (1906.)  Forbearance  to  prosecute 
proceedings  for  the  reversal  of  a  judgment 
Is  a  sufficient  consideration  for  a  compro- 
mise, and,  unless  the  good  faith  of  the 
claimant  in  pressing  his  claim  Is  put  in 
issue,  whether  he  intended  to  prosecute 
such  proceedings  Is  immaterial.  O^ering  v. 
School  District,  76  Neb.  219  (107  N.  W. 
250). 

16.  (1906.)  A  compromise,  whereby  one 
par^  agrees  to  pay  and  the  other  to  receive 
8  certain  sum  In  satisfaction  of  a  doubtful 
claim,  rests  upon  a  sufficient  consideration. 
Gering  v.  School  Dittrict,  76  Neb.  219  (107 
N.  W.  250). 

Operation  and  effect. 

17.  (1872.)  If  two  parties  claim  prop- 
erty adversely,  and  the  subject  is  in  litiga- 
tion, and  tbey  come  to  an  agreement  In  re- 
spect of  their  rl^ts  without  fraud  on  the 
port  of  either,  beyond  the  representation  by 
one  that  he  owns  the  property,  the  other, 
after  a  judicial  decision  In  favor  of  his 
claims,  cannot  avoid  the  compromise. 
Mills  V.  Miller,  2  Neb.  299. 

18.  (1893.)   A  conveyed  cotalc  real  ea- 
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tate  to  B  by  an  absolute  deed  to  secure  the 
payment  of  a  loan.  The  trust  character  of 
this  deed  was  recognized  by  the  grantee, 
who  at  various  times  promised  that  upon 
a  sale  of  the  property  he  would  pay  him  the 
Bu^luB  in  excess  of  Uie  loan  and  interest. 
Afterwards  A  brought  an  action  against  B 
to  redeem,  and  offered  to  pay  the  loan  with 
interest.  While  the  action  was  pending  A 
and  B  entered  into  a  stipulation  as  to  the 
amount  which  A  should  pay  B,  whereupon 
he  would  recover  the  premises.  Held,  That 
in  the  absence  of  fraud  or  miarepresenta- 
tion  the  agreement  was  binding  upon  the 
parties,  and  would  be  enforced.  Samlej/  v. 
Doe,  36  Neb.  398  (54  N.  W.  673). 

19.  (1894.)  A  compromise  of  bonest 
differences  whereby  a  less  sum  than  that 
claimed  has  been  paid  and  accepted  in  full 
of  plaintiff's  claim  bars  the  right  of  plain- 
tiff to  recover  the  balance.  StaOe  v.  Sioede- 
burg  Elevator  Co..  39  Nrf).  600  (58  N.  W. 
191). 

20.  (1896.)  Where  a  creditor  accepts 
from  his  debtor  a  part  of  an  unliquidated 
demand  a^nst  him  in  full  settlement  and 
compromise  thereof,  such  an  act  Is  a  de- 
fense and  bar  to  an  action  by  the  creditor 
against  the  debtor  for  the  original  demand, 
unless  It  be  pleaded  and  proved  that  the 
settlement  was  procured  by  fraud,  mistake, 
or  duress.  Home  Fire  Ins.  Co.  v..  Bredehoft, 
49  Neb.  152  (68  N.  W.  400). 

21.  (1896.)  A  being  indebted  to  B  in  an 
uncertain  amount,  sent  to  the  C  bank  the 
amount  which  A  conceded  to  be  due,  with 
Instructions  to  pay  the  sum  to  B  but  only 
in  full  settlement,  and  on  his  signing  a  re- 
ceipt to  that  effect.  B,  protesting  that 
more  was  due,  accepted  the  money  and 
signed  the  receipt,  but  caused  the  bank  to 
send  back,  accompanying  the  receipt,  a  let- 
ter declaring  that  he  only  received  the 
money  on  account  and  not  in  settlement. 
Held,  That  by  receiving  the  money  he  had 
accepted  the  Condition  on  which  It  was  ten- 
dered, and  that  his  protest  availed  nothing. 
The  terms  of  the  receipt  and  the  refusal 
of  the  bank  to  pay  the  money  except  upon 
his  signing  it,  were  notice  to  him  that  the 
bank  had  no  authority  to  pay  It  except  on 
the  condition  that  it  should  be  received  in 
full  settlement  Treat  v.  Price.  47  Neb.  875 
(66  N.  W.  834). 

22.  (1902.)  Where  parties  enter  into  an 
agreement  whereby  the  one  agrees  to  pay, 
and  the  other  to  accept,  a  certain  sum  In 
full  satisfaction  and  discharge  of  a  disputed 
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claim  urged  by  the  latter  i«ainst  the 

former,  such  agreement  constitutes  a  valid 
contract  between  the  parties.  Masaillon  En- 
gine d  Thresher  Co.  v.  Proutj/,  66  Neb.  496 
(91  N.  W.  384). 

22a.  (1908.)  When,  in  an  action  to  set 
aside  a  conreyance  of  land  as  having  been 
fraudulently  procured,  the  plaintiff  obtains 
a  decree  In  his  favor  hy  means  of  a  com- 
ITomlse  and  settlement,  in  which  he  agrees 
to  pay  and  discharge  a  mortgage  upon  the 
premises  executed  by  his  fraudulent  gran- 
tee, he  IB  not  entitled  to  object,  in  a  subse- 
quent action  to  foreclose  that  mortgage, 
that  the  same  is  for  a  sum  In  excess  of  the 
just  Indebtedness  of  the  mortgagor  io  the 
mortgagee,  or  that  prior  to  the  settlement 
the  mortgagee  might  have  obtained  a  par- 
tial satlsfartlon  from  a  source  other  than 
the  land.  Hannan  v.  RiAner,  80  Neb.  521 
(114  N.  W.  605). 

23.  (1902.)  If  an  agreement  for  satis- 
faction and  discharge  of  a  disputed  claim 
contemplates  the  surrender  of  evidence  of 
Indebtedness,  on  the  part  of  the  creditor,  on 
payment  of  the  amount  agreed  upon,  in  an 
action  on  such  contract,  the  creditor  is  en- 
titled, to  lecdver  on  a  showing  of  readiness 
and  willingness  to  perform  his  part  of  such 
contract.  Massillon  Engine  A  Threaher  Co. 
V.  Prouty,  65  Neb.  496  (91  N.  W.  384). 

Batlfleatlcm  of  Httlemant  by  pleading. 

24.  (1904.)  A  plea  interposing  the  de- 
fense of  accord  and  satisfaction  made  be- 
tween plaintiff  and  a  third  person,  is  of 
Itself  a  ratification  of  the  settlement.  Chi- 
cago, R.  I.  A  P.  R.  Co.  V.  Brown,  70  Neb.  896 
(97  N.  W.  1038). 

Setting  aside. - 

25.  (1887.)  Where,  In  action  for  di- 
vorce and  alimony,  an  order  is  made  by  the 
court  In  which  the  cause  Is  pending,  requir- 
ing a  sum  of  money  to  be  paid  into  court  as 
and  for  attorney's  fees,  and  afterwards  the 
rartles  to  the  action,  by  collusion  and  fraud 
and  for  the  purpose  of  defrauding  the  at- 
torney for  plaintiff  out  of  the  allowance 
made  for  his  compensation,  with  notice  of 
an  attorney's  Hen  thereon  in  his  favor,  en- 
ter into  an  alleged  settlement  by  which  the 
cause  is  to  be  dismissed  and  the  order  for 
alimony  satisfied,  such  fraudulent  settle- 
ment will  be  set  aside,  on  motion  of  the 
attorney  entitled  to  the  money,  and  the 
amount  found  due  ordered  to  be  paid  Into 
court  by  the  defendant.  Aspinwall  v. 
Sabin,  22  Neb.  73  (34  N.  W.  72;  3  Am.  St. 
Rep.  258). 


26  (1896.)  A  settlement  of  a  disputed 
demand  will  be  set  aside  when  procured  by 
fraud,  mistake  or  duress.  Home  Fire  In*. 
Co.  V.  BreOehoft,  49  Neb.  152  (68  N.  W. 
400). 

27.  (1902.)  One  S.  had  conveyed,  by  « 
warranty  deed  absolute  in  form,  to  a  bank 
certain  real  estate  as  security  for  an  In- 
debtedness owing  by  S.  to  the  bank.  S.  was 
in  financial  distress  and  had  no  means  of 
meeting  his  Indebtedness  save  by  a  sale  of 
the  real  estate.  The  bank  thereafter  as- 
sumed to  be  the  absolute  owner  of  the  prop- 
erty and  denied  to  S.  any  right,  interest  or 
equity  therein,  and  by  Injunction  proceed- 
ings undertoook  to  dispossess  him  of  a  por- 
tion of  such  land.  S.  procured  a  purchaser 
at  an  advantageous  price,  and  endeavored 
to  adjust  his  differences  with  the  bank,  so 
as  to  effectuate  a  sale  of  the  property,  and 
meet  pressing  demands  against  him.  The 
bank  refused  to  consent  to  a  sale  or  release 
Its  interest  or  reconvey  the  premises  to  S., 
so  that  a  sale  might  be  consummated  with- 
out the  payment  by  S.  of  a  large  sum  of 
money  In  excess  of  the  amount  justly  due. 
Held,  Under  the  facts  and  circumstances  as 
disclosed  lor  the  record,  that  the  payment 
of  the  excess  over  and  above  the  amount 
justly  due,  and  also  a  compromise  and  set- 
tlement, the  basis  thereof,  were  made  under 
duress  and  compulsion,  and  might  be  re- 
covered back  in  an  action  brought  for  that 
pun>ose.  First  Nat.  Bank  of  David  City  r. 
Sargeant,  65  Neb.  594  (91  N.  W.  695;  69  L. 
R.  A.  296). 

28.  (1902.)  The  fact  that  the  party  tak- 
ing the  money  and  giving  a  receipt  in  full 
supposed  that  certain  checks,  for  whose 
payment  the  other  party  refused  to  Indenm- 
Ify  him  unless  they  were  produced,  were  Ir- 
recoverably lost,  and  also  supposed  his 
claim  for  their  payment  coald  not  be  main- 
tained without  them,  does  not  constitute  a 
mistake  which  permits  the  disregarding  of 
the  settlement  and  a  recovery  of  the  amount 
of  the  checks  after  finding  them,  no  fraud 
being  alleged,  and  the  nature  and  amonnt 
of  the  claim  being  well  known  to  both  par 
ties.  Connor  v.  Etheridge,  3  Unof.  565  (92 
N.  W.  135) . 

29.  (1902.)  Where  a  settlement  is  en- 
tered Into  between  two  partim  In  rdlance 
on  the  accuracy  and  correctness  of  boooks 
of  account  kept  by  one  of  the  parties,  and 
it  Is  subsequently  discovered  that  the  boola 
have  been  erroneously  kept,  and  that  the 
party  keeping  them  hu  not  accoanted  for 
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all  the  money  -which  he  has  received,  such 
a  settlement  will  be  set  aside  and  a  aew  ac- 
counting had  although  tiiere  may  have  been 
no  Intentional  fraud  practiced  by  the  book- 
keeper, and  the  fellure  to  account  may  have 
been  due  to  mistakes  alone.  Leidigh  v. 
Keever,  2  Unof.  343  (96  N.  W.  106). 

30.  (1902.)  One  who,  on  a  settlement 
with  his  principal  ot  tranaactlons  by  him  aa 
agent,  writes  a  receipt  In  full  of  all  de- 
mands and  attaches  It  to  a  draft  for  the 
amount  the  other  party  has  offered  to  pay 
for  such  a  receipt,  cannot  after  taking  the 
money.  In  absence  of  fraud  or  mistake,  re- 
new a  claim  previously  In  dispute  between 
the  parties.  Connor  v.  Btheridge,  3  Unof. 
S6B  (92  N.  W.  135). 

—  —Parties. 

31.  (1887.)  Original  plaintiff  not  neces- 
sary party  to  motion  by  her  attorney  to  set 
aside  settlement  of  case  after  an  allowance 
ot  attorney's  fees  had  been  made  to  her,  on 
ground  of  fraud.  AMpimDall  v.  Sabin,  22 
Neb.  73  (34  N.  W.  72;  8  Am.  St  Rep.  268). 

 Evidence  of  ftaad.  ^ 

32.  (1896.)  In  an  action  on  an  tnsnr- 
ance  policy  the  defense  of  which  was  set- 
tlement as  a  bar,  evidence  showing  the  in- 
snred  receipted  for  a  draft  from  the  In* 
surer,  in  which  it  was  stated  to  be  In  full 
settlement  of  all  damage,  it  not  appearing 
that  the  receipt  was  not  read  over  to  the 
plaintiff,  who  could  neither  read  or  write 
English,  is  insufficient  to  sustain  a  finding 
that  such  settlement  was  obtained  by  fraud. 
Home  Fire  Ins.  Co.  v.  Bredehoft,  49  Neb. 
152  (  68  N.  W.  400). 

33.  (1894.)  The  evidence  relied  on  In 
thia  case  to  sustain  the  defense  that  the 
compromise  or  settlement  pleaded  herein 
^ad  been  procured  by  unfair  means  ex- 
amined, and  held,  not  to  establish  either 
fraud,  duress,  or  undue  Influence.  Bwartz 
V.  Duncan,  38  Neb.  782  (57  N.  W.  543). 

34.  (1899.)  The  circumstances  of  a  set- 
tlement held  to  include  matters  of  mistake 
or  fraud  sufficient  to  avoid  its  effect  against 
complaining  party.  North  Nebraska  Driv- 
ing Park  Ass'n  v.  Box,  57  Neb.  302  (77  N. 
W.  770). 

Burden  of  proof. 

35.  (1896.)  The  burden  of  showing  that 
a  settlement  was  procured  by  fraud  is  on 
the  party  alleging  it.  Home  Fire  Ins.  Co. 
V.  Bredehoft,  49  Neb.  152  (68  N.  W.  400). 


Pleading. 

36.  (1893.)  An  answer.  In  an  action  tor 
conversion  of  property,  alleging,  "that  the 
defendant  had  a  full  and  complete  settle- 
ment of  all  matters  and  things  in  dispute — 

and  more  especially  the  things  referred  to 
in  the  petition,"  presents  the  issue  of  settle- 
ment as  a  distinct  defense  and  defendant  Is 
not  confined  to  proof  of  the  arbitration 
alone.  Forbes  v.  Pettjf,  S7  Neb.  899  (56  N. 
W.  730). 

37.  (1899.)  A  pleading  stating  that  tf 
a  settlement  was  made  its  effect  was 
avoided  by  mistake  of  fraud  is  an  admis- 
sion of  the  settlement.  North  Nebraska 
Fair  d  Driving  Park  Atls'n  v.  Box,  67  Neb. 
302  (77  N.  W.  770). 

38.  (1907.)  The  giving  of  a  note  by  one 
party  to  another  In  settlement  of  the  differ^ 
ences  betweeen  them  Is  a  good  defense  in 
an  action  by  the  maker  against  the  payee 
to  recover  prior  existing  claims,  in  the  ab- 
sence of  fraud  or  mistake,  but  such  defense 
must  be  pleaded.  Ooftdy  v.  Wiltse,  79  Neb. 
280  (112  N.  W.  569). 

Evidence. 

 AdmlwlbiUty. 

See,  also,  Bastard*.  {{  66-68. 

39.  (1891.)  CMTer  of  compromise  made 
by  defendant  and  not  accepted  Is  inadmis- 
sible In  evidence  In  a  bastardy  proceeding. 
Olson  V.  Peterson,  33  Neb.  358  (60  N.  W. 
165). 

40.  (1876.)  The  rule  excluding  evi- 
dence of  offers  to  compromise  does  not  ap- 
ply to  offers  to  compromise  a  dispute  which 
forms  the  basis  or  constitute  a  part  of  a 
contract  actually  compromising  euch  dis- 
pute. Stuht  V.  Sweesy,  48  Neb.  767  (67  N. 
W.  748). 

41.  (1896.)  Unaccepted  propositions  of 
compromise  are  inadmissible  in  evidence. 
Callen  v.  Rose.  47  Neb.  638  (66  N.  W.  639): 
Eldridge  v.  Hargreaves.  30  Neb.  638  (46  N. 
W.  923). 

42.  (1897.)  An  offer  of  compromise 
made  by  one  party  to  an  action  and  not  ac- 
cepted by  the  other  Is  not  generally  admis- 
sible In  evidence.  Hanover  Fire  Ins.  Co.  v. 
Stoddard,  52  Neb.  745  (73  N.  W.  291). 

43.  (1897.)  An  offer  to  compromtee  a 
matter  in  dispute  cannot  be  given  In  evidence 
against  the  party  by  whom  such  offer  was 
made.  Wright  v.  Morse,  63  Neb.  3  (73  N. 
W.  211). 

44.  (1898.)    In  an  action  for  dam^^ 
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for  inducing  the  purchase  of  property  by 
false  representations  an  offer  of  ptaiotlff  to 
compromise  before  suit  was  brought  Is  in- 
competent evidence.  Boice  v.  Palmer,  66 
Neb.  389  (76  N.  W.  849). 

46.  (1903.)  An  amicable  adjustment  of 
a  controversy  between  two  parties  Is  not 
admissible  for  the  purpose  of  showing  any 
liability  of  either. .  Creighton  v.  Chicago,  H. 
X.  d  P.  R.  Co.,  68  Neb.  466  (94  N.  W.  527). 

46.  (1906.)  In  an  action  upon  the 
promise  of  a  school  district  to  pay  a  cer- 
tain amount  in  composition  of  a  doubtful 
claim,  one  of  the  defenses  was  that  the 
claimant  secured  the  adoption  of  a  resolu- 
tion for  the  compromise  by  threats  and  In- 
limldatton,  and  there  Is  evidence  tending  to 
support  such  defense.  Beld,  That  evidence 
as  to  blB  reputation  In  the  vicinity,  aa  to 
being  peaceable  or  otberwise,  was  properly 
received.  Oering  v.  School  Dittrict,  76  Neb. 
219  (107  N.  W.  250). 

47.  (1906.)  Declarations  of  parties 
made  at  a  meeting  where  resolutions  of  a 
compromise  of  a  claim  against  an  officer  of 
a  school  district  were  adopted,  tending  to 
show  that  they  were  intimidated  and  for 
that  reason  left  the  meeting  and  refrained 
from  voting  on  the  resolution,  are  properly 
receivable  in  evidence  as  a  part  of  the  rea 
gesttr.  Oering  v.  School  Dittrict,  76  Neb. 
219  (107  N.  W.  250). 

——Burden  of  proof. 

48.  (1885.)  Where  there  has  been  a  set- 
tlement of  accounts  and  a  promissory  note 
has  been  given  for  the  amount  found  due, 
the  burden  of  proving  the  settlement  did 
not  Include  debts  owing  to  the  maker  of 
the  note  Is  upon  him.  Keller  v.  Keller^  18 
Neb.  366  (25  N.  W.  364). 

49.  (1903.)  The  burden  of  proof  is 
upon  the  party  admitting  a  settlement  to 
establish  the  facts  relied  on  In  avoidance 
thereof.  Linton  v.  Cathera,  70  Neb.  598  (97 
N.  W.  799). 

Instructions. 

50.  (1S88.)  An  action  on  an  alleged 
compromise  agreement,  an  Instruction,  "No 
particular  form  of  words  is  necess:iry  to 
constitute  a  settlement  in  law.  nor  Is  it 
necessary  for  the  plaintiff  to  prove  a  prom- 
ise to  pay  the  balance  found  to  be  due,  pro- 
vided a  balance  be  found  In  his  favor,  as 
hereafter  explained,"  is  not  open  to  the  ob- 
jection that  it  assumes  that  there  was  a 
settlement  between  (he  parties.  Brewer  v. 
Wright.  25  Neb.  305  (41  N.  W.  159). 


51.  (1893.)  An  Instruction,  "Where  « 
settlement  is  made,  and  a  promissory  note 
Is  given  as  a  result  of  the  settlement,  Um 
giving  of  the  note  Is  prima  faOe  evldean 
ttiat  all  matters  in  difference  between  tlw 
parties  at  the  time  of  the  settlement  were 
settled  in  the  settlement;  and  this  preeump- 
tlon  must  prevail  until  a  preponderance  of 
the  evidence  shows  that  there  were  matten 
in  the  difference  at  the  time  letween  the 
parties  that  were  not  included  Id  such  aet- 
,tlcuenl,"  held  applicable  to  the  testimoor 
and  not  erroneous.  Wagner  v.  Laid,  38 
Neb.  161  (66  N.  W.  891). 

CONCEALMENT. 

Element  of  fraud,  see  fraud,  S!  25,  26. 
As  affecting  subscription, 
tion,  14. 

CONDEMNATION. 

See  Eminent  Dofnain. 

CONDITIONAL  SALES. 
See  Sales,  f  |  651-683. 

CONDITIONS. 
,  In  assignment  for  creditors,  see  Aiiig*- 
menu  f^r  Benefit  of  Creditora  IS  SML 

In  deeed,  see  Deeds,  SS  185-188. 
In  will,  see  Wills,  8S  199-211. 
In  conveyances,  see  Fraudulent  Convet- 
ancea,  I,  Q. 

CONDONATION. 

Of  acts  of  spouse  as  defmse  to  divorce, 
see  Divorce,  H  30-37. 

Sufficiency  of  proof  of,  see  Divorce,  il 
98  99. 

CONFESSION. 
Admissibility  In  evidence,  see  Oriminat 
Law,  X,  K.. 
Of  judgment,  II. 

Plea  of  confession  and  avoidance.  In  ac* 
tion  on  covenant,  see  Covenant,  1 62. 

Pleading  avoidance  In  general,  see  Pleoi' 
ing.  a  100-104. 

CONFIRMATION. 

Of  sales  by  administrator,  see  Executort 

and  Administrators.  8  241. 

Of  judicial  sale,  see  Judicial  SaJea,  ti369* 
430. 

Of  receiver's  sale,  see  Receivers.  f{  94,95. 
Of  tax  sale,  see  Taxation,  3S  653-657. 

CONFLICT  OF  LAWS. 

Laws  governing  as  to  validity  of  negotl- 
ble  note,  see  Bills  and  Notes.  SS  57.58. 
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Contract  of  foreign  building  and  loan  as- 
sociation, see  Building  ana  Loan  Ataoda- 
aona,  IS  20-22. 

Contract  of  carrier  limiting  liability,  see 
Carrier*,  4106. 

As  to  Talldlty  of  contract,  see  Contracts, 
il  1-6. 

As  to  construction  of  contracts,  see  Con- 
iracts.  fiS  163-166. 

Aiitions  on  contracts,  see  Contracts,  1 361. 

As  to  coTenants  In  conTeTances.  see  Cove- 
nants, S  39. 

As  affecting  breach  of  covenant,  see  Cove- 
nants, i  39. 

What  law  goTems  as  to  Talldlty  of  deed, 
see  Deeds,  1 1. 

Law  governing  attestation  of  deeds,  see 
Deeds,  li  65-68. 

As  to  descent  of  property,  see  Descent 
and  Distribution,  1 1. 

Foreign  decree  of  divorce,  see  Divorce,  ||  . 
216,  217. 

Law  govemtng  exemptions,  see  Exemp- 
tions. §8  1-4. 

Effect  of  order  of  foreign  court  to  pay 
claim  garnished,  see  Oamishment,  H  148, 149. 


WTION.  1 4 

Law  governing  homestead  exemptions, 
see  Homesteads,  SS  2  4. 

Validity  of  contract  by  'unmarried 
woman,  see  Husband  and  Wife,  §S  52, 53. 

Of  insurance,  800  Insurance,  8  76. 

Law  govemtng  rate  of  Interest,  me  Inter- 
est, 88  28-30. 

As  to  limitations  of  actions,  see  Limita- 
tions of  Actions.  81 9-11. 

As  to  marriage,  see  Marriage,  8  2, 
Law  governing  construction  of  mortgages 
see  Mortgages,  {{ 113,  114. 

Law  governing  property  rights,  see  Prop- 
erty, 1 1. 

Law  governing  contracts  of  sale,  see 
Bales,  SI- 

What  law  governs  tax  sale,  see  Taxation, 
§8  573,  574. 

Latf  governing  rights  under  void  lax  sale, 
see  Taxation,  S  812. 

As  to  usurious  contracts,  see  Usury,  88 
6-10. 

What  law  governs  as  to  validity  of  con- 
tract to  sell  real  proi^rty,  see  Tendor  and 
Purchaser,  |  L 


CONFUSION  OF  GOODS. 


Cboss-Refbiknce. 

See,  also.  Accession;  Warehousem&t. 

1.  (1888.)  Where  chattels  of  the  same 
nature  and  quantity  belonging  to  different 
persons  are  mingled  in  one  mass — as  com 
In  ^.  crib — any  owner  may  recover  his  ali- 
quot part  by  an  action  in  replevin.  Crimes 
».  Cannell,  28  Neb.  187  (86  N.  W.  479). 

2.  (1893.)  Where  wheat  Is  ordered  by 
a  mill  and  Is  shipped,  and  before  it  is  re- 
ceived, the  owner  of  the  mill  executes  a 
bin  of  sale  of  the  mill,  such  wheat,  being 
received  and  ground  Into  flour.  Is  no  part 
of  the  property,  and  the  present  owner  Is 
liable  tor  the  value  of  the  wheat.  First 
yat.  Bank  of  Denver  v.  Scott,  36  Neb.  607 
(54  N.  W.  987). 

3.  (1893.)  Where  wheat  has  been  de- 
livered to  a  mill  and  wrongfully  converted 
Into  flour  and  stored  with  other  flour  be- 
longing to  the  mill  owner,  the  owner  of  the 
wheat  will  be  entitled  to  such  portion  of  the 
floar  as  the  wheat  woufd  probably  produce. 
First  yat.  Bank  of  Denver  v.  Scott,  36  Neb. 
607  (54  N.  W.  987). 

4.  (1897.)   A  vendee  of  a  stock  of  drugs 


on  condition  that  he  would  pay  a  certain 
snm  per  month  to  the  seller  from  the  pro- 
ceeds of  the  boslneiss,  a  mixing  of  goods 
TKiught  afterwards  by  absolute  purchase 
with  those  bought  under  the  conditional 
sale  was  neither  wrongful  or  fraudulent. 
Richardson  Drug  Co.  v.  Teaadall,  62  Neb. 
698  (72  N.  W.  1028). 

CONNECTINQ  CARRIERS. 

See  Carriers,  II,  H. 

CONSIDERATION. 

Of  accord  and  satisfaction,  see  Accord  and 
Satisfactio.t,  IS  4-9. 

Alteration  of,  effect,  see  Alteration  of  In- 
strument, 8$  8-10. 

Of  assignment,  see  Assignment,  8  9- 

For  promissory  note,  see  Bill*  and  Votes, 

18  30-56. 

Sufllciency  for  cancelation  of  contract, 
see  Cancelation  of  Instruments.  6  13. 

Of  chattel  mortgage,  see  Chattel  Mort- 
gages, 88  21-33. 
Pre-existing   debt  as  consideration  for 
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chattel  mortgage,  see  Chattel  Mortgages,  fS 

23-31. 

For  compromise,  see  Compromite  and 

Settlement,  H  5-16. 

Forbearance  as,  for  compromise  of  claim, 
see  Compromiae  and  Settlement,  { 15. 

For  contract,  see  Contracts,  H  28-62. 

For  modification  of  contract,  see  Con- 
tractt,  IS  242,  243. 

For  agreement  to  pay  costs,  see  Costs, 
S2. 

For  mutual  easement,  see  Easements,  S  1. 

Guaranty  of  claims  by  administrator  In 
forebearance  of  suit,  see  Executors  and  Ad- 
ministrators, IS  1S4,  136: 

Sufficiency  of,  for  conveyance  of  property 
by  debtor,  see  Fraudulent  Conveyances, 
SS  43-75. 

Inadequacy  of,  as  avoiding  chattel  mort- 
gage as  to  creditors,  see  Fraudulent  Con- 
veyances, II  52-65. 


Evidence  sustaining,  as  arlsti^  from 
wager,  se^  Chiming,  H  13,  14. 

For  guaranty,  see  Ouaranty,  ||  13-17. 

For  Indemnity  bond,  see  indnnnity,  {{7-9. 

For  Insurance  policy,  see  Inaurance,  1 89. 

For  lease,  see  Landlord  and  Tenant,  { 18. 

For  mortgage,  see  Mortgages,  ii  21-23. 

For  assignment  of  mortgage,  see  Mort- 
gages, 5  274. 

For  release,  see  Release,  1 2. 

For  contract  of  sale,  see  BaJes,  SI  16>  17. 

Of  snbscrlption  contract,  see  Bulscriftifm, 
II 1-2. 

Contract  for  sale  of  land,  see  Tendor  ad 

Purchaser,  24-26. 

CONSOLIDATION. 

Of  actions,  see  Actions,  III. 

Of  corporations,  see  Corporations,  M54. 
Of  railroads,  see  Railroads,  gj  163-169. 

Of  street  railroads,  see  Street  Railroait, 
is  24-26. 


CONSPIRACY. 
ANALYSIS. 

Nature  and  right  of  action,  ||  1-4. 

Pleading,  SI  S-7. 

Erldence. 

 Admiulbillty,  118-11. 

 7  SniBciency,  SI  12-16. 


Oross-Refbbences. 
See,  also.  Monopolies. 
Conspiracy  to  steal,  see  Larceny,  81 23,  24. 
Elrldence  of  acts  and  declarations  of  cor- 
porations, see  Evidence,  SI  252-2S5. 

Nature  and  right  of  action. 

1.  ( 1879. )  Where  Journeyman  tailors 
conspire  to  strike  and  return  unfinished 
garments  to  their  employer  to  hla  damage, 
the  latter  may  malntalu  an  action  for  a 
recovery  thereof.  Mapstrick  v.  Ramge,  9 
Neb.  390  (2  N.  W.  739;  31  Am.  Rep.  415). 

2.  (1880.)  A  conviction  for  conspiracy 
to  violate  a  law  of  the  United  States,  under 
section  5440  of  the  Revised  Statutes  of  the 
United  States,  is  not  a  conviction  of  a 
felony,  hut  of  a  misdemeanor  merely.  Oandy 
V.  State.  10  Neb.  243  (4  N.  W.  1019). 

3.  (1901.)  In  an  action  for  conspiracy, 
the  damage,  and  not  the  wrongful  confed- 
eration, is  the  gist  of  the  action.  Commer- 


cial Union  i.«8urattce  Co.  v.  Shoemaker.  (3 
Neb.  173  (88  N.  W.  156). 

4.  (1902.)  An  action  for  conspiracy 
whereby  plaintift  was  drlrai  out  of  buainesB 
as  a  lumber  dealer,  under  section  11,  chap- 
ter 91a,  Compiled  Statutes,  Is  an  action  in 
tort.  Cleland  v.  Anderson,  66  Neb.  276  (SS 
N.  W.  1075). 

Pleading. 

5.  (1879.)  A  petition  setting  out  thai  a 
number  of  tailors  employed  by  plaintiff 
conspired  to  stop  work  and  return  all  work 
unfinished,  and  so  did,  states  a  cbuk  of  «- 
tlon.  Mapstrick  v.  Ramge,  9  Neb.  390  (3  N. 
W.  739;  31  Am.  St.  Rep.  415). 

6.  (1889.)  Petition  In  an  action  for 
conspiracy  held  to  state  a  cause  of  action 
against  the  sererat  defendants.  Booker  v. 
Puyear,  27  Neb.  346  (43  N.  W.  133). 

7.  (1901.)  To  state  a  cause  of  action  for 
conspiracy,  it  Is  necessary  to  allege  not  onir 
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the  confederation  and  conspiracy  and  doing 
of  the  wrongful  act,  but  also  the  facU  from 
which  damages  have  resulted.  Commercial 
Union  Assurance  Co.  v.  Shoemaker,  63  Neb. 
173  (88  N.  W.  156). 

Srideuce. 

 Admissibility. 

8.  1897.)  In  order  to  justify  the  admis- 
sion In  evidence,  for  the  purpose  of  estab- 
lishing an  alleged  conspiracy,  of  acts  of  In- 
dividualB  charged  with  the  conspiracy.  It  is 
not  necessary  to  first  prove  by  other  evi- 
dence the  existence  of  the  conspiracy.  Far- 
ley V.  Peebles,  50  Neb.  723  (70  N.  W.  231). 

9.  (1894.)  Acts  and  declarations  of  con- 
spirators which  are  parts  of  the  res  gesUB, 
and  therefore  admissible  against  their  co- 
conspirators. Include  those  only  which  are 
done  and  made  during  the  pendency  of  the 
conspiracy  and  In  furtherance  of  Its  ob- 
jects. Stratton  v.  Oldfield,  41  Neb.  702  (60 
N.  W.  82). 

10.  (1897.)  Declarations  made  In  pui^ 
Buance  of  the  object  are  admissible,  but  to 
be  so  they  must  not  be  merely  narrative  of 
past  occurrences  or  statements  of  future 
purposes;  they  must  tend  so  directly  to- 
ward the  accomplishment  of  the  alleged 
common  object  as  to  constitute  a  part  of  the 
res  gesta.  Farley,  v.  Peebles,  60  Neb.  723 
(70  N.  W.  231). 

11.  (1897.)  Evidence  of  acts  or  declara- 
tions of  alleged  conspirators  may  have  a 
twofold  purpose:  First,  the  proof  of  the 
existence  of  the  conspiracy;  second,  the  con- 
spiracy having  been  proved,  to  charge  each 
member  thereof  with  the  consequence  of 
such  acts  or  declarations.  For  the  first  pur- 
pose the  evidence  is  admissible  generally 
as  against  all.  For  the  second  purpose  it 
cannot  be  considered  against  those  not  par- 
ticipating In  the  acts  or  declarations,  unless 
from  all  the  evidence  the  existence  of  the 
conspiracy  has  hem  proved.  Farley  v. 
Peebles,  50  Neb.  723  (70  N.  W.  231). 

SufBciency. 

12.  (1889.)  Evidence  in  an  action  for 
coMplracy  held  to  sustain  a  verdict  and 


sie 

Judgment  for  plafntitf.  Booker  v.  Pwyear, 
27  Neb.  346  (43  N.  W.  133). 

13.  (1889.)  Although  a  petition  charged 
a  conspiracy  on  the  part  of  the  three  de- 
fendants to  defraud  plaintiff.  It  Is  not  neces- 
sary to  bis  recovery  that  there  should  be 
actual  evidence  that  the  defendants  con- 
spired together,  nor  that  any  of  the  peculiar 
rules  governing  the  trial  of  an  Indictment 
(or  criminal  conspiracy  prevail  on  the  trial 
of  the  case  at  bar.  Hence,  If  the  Jury  be- 
lieved that  plaintiff  was  defrauded  by  one 
defendant  who  turned  the  property  obtained 
over  to  the  other  defendants  they  might  re- 
turn their  verdict  for  the  plaintiff  for  the 
amount  of  his  damages  so  sustained,  though 
there  might  have  been  no  proof  that  any 
two  of  the  defendants  actually  conspired 
together  for  the  purpose  of  perpetrating 
such  wrong  upon  the  plaintiff.  Booker  v. 
Puyear,  27  Neb.  346  (43  N.  W.  133). 

14.  (1897.)  A  conspiracy,  like  other 
facts,  may  be  proved  by  circumstantial  evi- 
dence, and  one  means  of  proof  Is  by  show- 
ing overt  acts  of  the  Individuals  charged 
with  conspiring.  From  the  fact  that  differ- 
ent persons  at  different  times  by  their  acts 
pursue  the  same  object,  the  Jury  may,  in 
connection  with  other  facts.  Infer  the  ex- 
istence of  a  conspiracy  to  effect  that  object. 
Farley  v.  Peebles,  60  Neb.  723  (70  N.  W. 
231). 

16.  (1903.)  A  conspiracy,  like  any  other 
fact  which  is  the  subject  of  Judicial  Investi- 
gation, may  be  proved  inferentlally  or  by 
drcumstancial  evidence.  O'Brien  v.  State, 
69  Neb.  691  (96  N.  W.  649). 

16.  (1906.)  Where  several  defendants 
are  proceeded  against  as  conspirators  in  the 
commission  of  a  tort,  which  would  be  ac- 
tionable if  committed  by  one  alone,  a  Judg- 
ment against  one  or  more  of  such  defend- 
ants may  be  sustained  without  proof  of  a 
conspiracy  among  all  of  them.  Harvey  v. 
Harvey,  76  Neb.  667  (106  N.  W.  660). 

CONSTABLES. 

See  Sheriffs  and  Constables. 


CONSTABLES. 
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X  28TA'BT.TflirT!NT  AJTD  AUENDKEHT 

OF  conBTirxmoH. 

Adoption  of  state  constitution. 

1.  (1872.)  Territorial  legislatures  have 
not  inherent  power  to  make  or  submit  coa- 
stitutions.  Whatever  they  may  do  in  that 
•llrectlon  is  without  autttority  uid  i»  done 
only  by  indulgence  of  congress.  RrtttJe  v. 
People.  2  Neb.  198. 

2.  (1872.)  The  question,  whether  a  state 
constitution  was  regularly  and  l^ally 
adopted  after  the  same  has  been  acted  upon, 
ud  the  state  government  is,  In  taet,  being 
idmtnlstered  under  It,  is  a  political  rather 
tliao  s  Judicial  question.  A  court  organised 
under  a  constitution  would  be  feJo  de  <e 
if  It  phould  declare  such  constitution  null 
for  Irregularity  and  illegality  ]n  its  adop- 
tion. BHttJe  V.  People,  2  Neb.  198. 

3.  (1872.)  When  a  constftutton  has  been 
adopted  by  the  people  of  a  terrltorr  pre- 
paratory to  admleslon  as  a  state,  and  con- 
Snu  prescribes  certain  changes  and  addi- 
tions to  be  adopted  by  the  legislature  as 
part  of  the  eonatltntlon.  and  such  changes 
and  additions  are  declared  to  he  funda- 
mental conditions  of  the  additions  of  the 
state,  and  the  legislature  accepts  such 
<'hanges,  additions,  and  conditions,  and  the 
state  is  thus  admitted,  they  become  thereby 
a  part  of  the  constitution,  and  binding  as 
mdi,  although  not  submitted  to  the  people 


for  their  approval.  Brittle  v.  People,  2  Neb. 
198. 

AmendiiMttt  of  stata  consUtatlon. 

4.  (1885.)  The  votes  necessary  to  adopt 
ao  amendment  to  the  constitution  under 
the  proTisions  of  section  1,  article  XV  of 
the  same  must  be  a  majority  of  all  those 
cast  in  the  state  at  that  election  for  sena- 
tors and  representatives.  State,  ex  rel. 
8teven$on,  v.  Babcock,  17  Neb.  188  (22  N. 
W.  372). 

6.  (1889.)  A  proposed  amendment  to  the 
constitution  possesses  no  efficacy  until  ap- 
proved by  a  majority  of  the  electors  of  the 
state  voting  at  the  election,  and  the  ap- 
proval of  the  governor  Is  unnecessary,  and 
adds  nothing  to  the  validity  of  such  pro- 
posed amendments.  In  re  Senate  File  St, 
25  Neb.  864  (41  N.  W.  981). 

6.  (1889.)  A  proposition  to  amend  the 
constitution  was  passed  by  the  senate  by 
the  necessary  three-fifths  majority,  and  en- 
tered at  length  on  the  journal.  The  proposi- 
tion was  then  amended  by  the  house,  and 
as  amended  was  passed  by  that  body  by  the 
requisite  majority,  and  entered  at  length 
on  the  house  journal.  Afterwards  the  house 
amendments  were  concurred  In  by  the 
requisite  majority  of  the  senate,  and  such 
amendments  entered  at  length  on  the  sen- 
ate Journal.  Held,  That  there  was  a  suffi- 
cient compliance  with  section  1,  article  XV 
of  the  constitution.  In  re  Senate  File  SI, 
2B  Neb.  864  (41  N.  W.  981). 

7.  (1889.)  A  title  stating  the  object  of 
a  bill  or  provision  to  amend  the  constitu- 
tion is  unnecessary,  and  If  added  may  be 
disregarded,  such  title  being  necessary  only 
in  cases  of  ordinary  legislation.  In  re 
Senate  File  SI,  25  Neb.  864  (41  N.  W.  981). 

8.  (1889.)  Proposed  amendments  to  the 
constitution,  being  the  proposition  to  pro- 
hibit "the  manufacture,  sale,  and  keeping 
for  sale  of  Intoxicating  liquors  as  a  bever- 
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orage,"  and  to  the  propositton  to  license  and 
regulate  by  law  "the  manufacture,  sale,  and 
keeping  for  sale  of  Intoxicating  liquorB  as 
a  beverage,"  are  independent,  and  to  be 
separately  submitted  to  the  electors  of  tha 
state  for  approval  or  rejection.  Any  elector 
raay  vote  for  either,  or  against  either  or 
both  of  such  propositions.  In  re  Senate 
File  Si,  26  Neb.  864  (  41  N.  W.  981). 

9.  (1889.)  Section  1,  article  XV"  of  the 
constitution  of  Nebraska,  does  not  prescribe 
the  form  in  which  propositions  by  the  leg- 
islature to  amend  the  constitution  shall  be 
made,  whether  by  bill  or  joint  resolution. 
Therefore,  if  an  amendment  Is  proposed  by 
a  bill  duly  passed  by  the  requisite  three- 
fifths  majority  of  the  members  elected  to 
each  house,  and  entered  upon  the  Journals 
thereof,  and  afterwards  presented  to  the 
governor  for  his  approval,  who  retains  the 
same  tor  more  than  five  days,  Sundays  ex- 
cepted, the  supreme  court  will  not  for  such 
causes  declare  the  propositions  in  conflict 
with  the  constitution,  and  void.  In  re  Sen- 
ate File  SI,  25  Neb.  864  (41  N.  W.  981). 

10.  (1897.)  A  proposition  to  amend  the 
constitution  of  the  state  can  only  he  sub- 
mitted at  a  general  election  at  which  there 
are  elected  senators  and  representatives. 
Tecumaeh  Nat.  Bank  v,  Saunders,  61  Neb. 
801  (71  N.  W.  779). 

11.  (1897.)  To  effect  the  adoption  of  an 
amendment  to  the  constitution  of  this  state 
submitted  by  the  legislature  it  must  re- 
ceive more  than  one-half  the  highest  num- 
ber of  votes  cast  at  such  general  election, 
whether  such  highest  number  be  for  the 
filling  of  an  office  or  for  the  adoption  of  a 
proposition.  Tecumaeh  Nat.  Bank  v.  Saun- 
ders, 51  Neb.  801  (71  N.  W.  779). 

12.  (1903.)  Something"  more  than  mere 
irregularities  and  improprieties  in  declar- 
ing the  result  of  an  election  adopting  a  con- 
stitutional amendmMit  should  appear,  to 
warrant  the  supreme  court  in  attempting  to 
set  aside  the  solemn  acts  of  the  legislative 
bodies  and  the  executive  of  the  state  as  to 
the  fundamental  law  of  the  state,  especially 
after  such  legislative  and  executive  action 
has  been  acquiesced  in  for  sixteea  years. 
Weston  V.  Ryan,  70  Neb.  211  (97  N.  W.  347). 

13.  (1903.)  When  a  proposed  constltu- 
tiot>"l  amendment  has  been  duly  submitted 
to  the  people  without  prescribed  regulations 
with  reference  to  the  manner  of  counting, 
canvassing  or  returning  the  ballots  or  as- 
certaining or  authenticating  the  result  of 


the  election,  It  Is  competent  for  the  legisla- 
ture to  provide  by  special  enactment  for  bo 
doing.  Weston  v.  Ryan,  70  Neb.  218  (97  N. 
W.  347). 

14.  (1903.)  The  submission  by  the  I^b- 
lature  to  the  electors  of  a  proposed  coosti- 
tutlonal  amendment  is  not  a  legislative  act 
In  making  auch  a  submission,  the  legisla- 
ture acts  In  a  capacity  strictly  analogous 
to  that  of  a  constitutional  convention  and 
subject  to  such  constitutional  reatriciona 
and  limitations  only  as  have  dirocl  refer- 
ence to  the  exercise  of  that  power.  Weston 
V.  Ryan,  70  Neb.  218  (97  N.  W.  347), 

15.  (1907.)  The  self-imposed  limiUtions 
of  the  power  of  the  people  to  amend  tlieir 
fundmental  law  should  not  be  so  construed 
as  to  defeat  the  will  of  the  people,  plaiui.v 
expressed,  on  account  of  a  slight  and  un- 
important failure  to  comply  literally  with 
such  limitations,  if  the  requirements  are 
substantially  observed.  State,  e.r  rel. 
Thompson,  v.  Winnett,  78  Neb.  379  (110  N- 
W.  lllS). 

16.  (1907.)  The  constitution  requires 
that,  when  proposed  amendments  thereto 
are  submitted  to  a  vote  of  the  peopla,  said 
proposed  amendments  shall  be  "[lublisbed 
once  each  week  in  at  least  one  newspaper 
in  each  county,  where  a  newspaper  is  pab- 
lished,  for  three  months  Immediately  pre- 
ceedlng  the  next  election  of  senators  and 
representatives,  at  which  election  the  flame 
shall  be  submitted  to  the  electors  for  ap- 
proval or  rejection."  Where  the*?  is  a 
substantial  compliance  with  this  require- 
ment, the  fact  that  the  publication 
made  for  one  week  less  than  the  required 
time  in  one  county  of  the  state  will  not 
invalidate  the  amendment  State,  e^ 
Thompson,  v.  Winnett,  78  Neb.  379  (HO  N. 
W.  1113). 

17.  (1907.)  The  manner  of  voting  upon 
a  constitutional  amendment  and  tt^  S^"' 
eral  conduct  of  the  election  are  for  tie 
legislature  to  provide,  subject  to  tie  limitn- 
tion  that,  "When  more  than  one  amendment 
is  submitted  at  the  same  election  they  stiBll 
be  so  submitted  a«  to  enable  the  electors  to 
vote  on  each  amendment  separately."  A"^ 
when  the  legislature  by  resolution  Fubmit? 
such  question  at  a  general  election,  as  re- 
quired by  the  constitution,  it  will  M  pre- 
sumed that  the  l^slature  intends  tb»t  tbe 
requirements  of  the  general  ele''t;oD 
are  to  be  observed.  State,  ex  rel.  Thmf^^^ 
V.  Winnett,  78  Neb.  379  (110  N.  W.  1U3>- 
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18.  (1907.)  The  act  of  1901  (laws  1901, 
dt.  29),  amending  varionB  sections  of  the 
general  election  law  so  as  to  proiida  for 
couDtlng  straight  party  votes  for  a  consti- 
tutional amendment  when  such  party  has 
Indorsed  such  amendment,  does  not  violate 
tbe  constitution,  and  It  Is  within  the  power 
of  the  legislature  to  provide  such  regula- 
tions. State,  ex  reJ.  TJutmpaon,  v.  Winnett, 
78  Neb.  379  (110  N.  W.  1113). 

19.  (1907.)  It  Is  not  necessary  that  the 
entire  proposed  amendment  be  printed 
upon  the  official  ballot.  If  enough  la 
printed  upon  the  ballot  to  Identify  the 
amendmmt  and  show  its  character  and  pur- 
pose, It  Is  sufficient.  State,  ex  rel.  Thomp- 
son. V.  Winnett,  78  Neb.  379  (110  N.  W. 
1113). 

20.  (1907.)  When  an  amendment  to  the 
constitution  creates  a  public  office,  such 
office  may  be  filled  by  vote  of  the  electors 
at  the  same  election  at  which  the  amend- 
ment is  adopted.  State,  ex  rel.  Thompeon, 
V.  Winnett,  78  Neb.  879  (110  N.  W.  1113). 

JL  CONSTBTTCTION,  O^EBATION  Ain> 
BNTOBGBHENT  OF  CONSIITIT- 
TIONAI.  FSOVISZOHS. 
Qeneral  rules  of  conatruotion. 

21.  (1877.)  In  the  construction  of  a 
constitution  its  terms  must  be  taken  In  the 
ordinary  and  common  acceptation,  because 
they  are  supposed  to  have  been  so  under- 
stood by  the  framers  and  by  the  people  who 
adopted  It.  It  owes  its  whole  force  and  au- 
thority to  its  ratiflcatlon  by  the  people:  and 
they  Judged  it  by  the  meaning  apparent  on 
its  face  according  to  the  general  use  of_  the 
words  employed  when  they  do  not  appear 
to  have  been  used  in  a  legal  or  technical 
sense.  State,  ex  rel.  Dovia.  v.  Bacon,  6  Neh. 
288. 

22.  (1877.)  In  the  oonstmctlon  of  a 
constitution  Its  terms  must  be  taken  In  the 
ordinary  and  common  acceptation.  State, 
ex  rel.  Jones,  v.  Lancaster  County,  6  Neb. 
474. 

23.  (1878.)  In  construing  a  section  of 
the  constitution,  effect  mmt,  if  possible,  be 
given  to  every  portion  of  It.  State,  ex  rel. 
helmer.  v.  McConnel,  8  Neb.  28. 

24.  (1902.)  In  construing  constitutional 
provisions,  the  rale  prevails  that  words 
-shall  be  given  their  ordinary  meaning,  ex- 

where  the  context  makes  it  plain  that 
they  have  been  used  in  a  technical  sense. 
BaniJton  Jfat.  Bank  v.  American  Loan  d 
■Trutt  Co.,  66  Neb.  67  (92  N.  W.  189). 


25.  (1905.)  Provisions  found  In  the 
schedule  of  the  constitution  are  not  In  all 
instances  to  be  construed  as  of  a  temporary 
character.  The  language  used  should  be 
given  Its  ordinary  meaning;  and  whether 
It  is  intended  to  be  of  a  temporary  or  per- 
mauent  character  must  be  determined  from 
the  purpose  of  the  enactment  and  the  ob- 
ject sought  to  be  accomplished  thereby.  The 
true  meaning  of  the  law  is  discovered  by 
considering  the  reason  and  spirit  of  it,  or 
the  cause  which  moved  the  lawmaking  body 
to  enact  It  State,  ex  rel.  Polk,  v.  Oalv»ha, 
74  Neb.  188  (104  N.  W.  197). 

Construction  by  legiilatiTe  or  executive  de- 
partments. 

26.  (1895.)  A  contemporaneous  construc- 
tion of  a  constitutional  provision,  which 
has  for  many  years  been  adhered  to  by  the 
legislative  and  executive  departments  of  the 
government,  will  not  be  disregarded  by  the 
courts,  and  in  doubtful  cases  will  generally 
be  held  conclusive.  State,  ex  rel.  Borne,  v. 
Holcomb,  46  Neb.  88  (64  N.  W.  437). 

27.  (1900.)  -  While  a  practical  interpre- 
tation of  the  constitution  by  the  legisla- 
ture will  not  be  lightly  disregarded  in 
doubtful  cases,  yet,  when  the  language  of 
the  constitution  is  free  from  ambiguity,  an 
Interpretation  thereof  by  the  legislative  de- 
partment cannot  be  Invoked  to  nullify  the 
fundamental  law.  State,  ex  rel.  Hibltard, 
V.  Cornell,  60  Neb.  276  (83  N.  W.  72). 

28.  (1905.)  Courts  will  give  weighty  con- 
sideration to  the  legislative  constraction  of 
the  constitution  when  legislation  Is  had  re- 
garding subjects  of  a  political  nature.  But 
when  such  construction  clearly  appears  to 
be  unwarranted  It  will  not  be  followed. 
State,  ex  rel.  Polk,  t>.  Oalueha,  74  Neb.  188 
(104  N.  W.  197). 

29.  (1907.)  When  the  legislature  has 
construed  a  provision  of  the  constitution  in 
an  administrative  matter  in  one  of  two 
equally  reasonable  ways,  the  court  will  not 
take  the  opposite  view,  but  will  adopt  and 
follow  the  legislative  construction.  State  v. 
^heiaon,  78  Neb.  552  (111  N.  W.  372). 

Constraction  of  federal  constitution. 

30.  (1896.)  The  construction  placed 
upon  provisions  of  the  federal  constitution 
by  the  supreme  court  of  the  United  States 
must  be  followed  by  state  courts  In  all  mat- 
ers to  which  such  provisions  are  applicable. 
State,  ex  rel.  Board  of  Transportation,  v. 
Sioux  City,  0.  N.  d  W.  R.  Co.,  46  Neb.  683 
(65  N.  W.  766;  31  L.  R.  A.  47). 
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Grant  or  llmitatlou  of  powvrs. 

31.  (1872.)  The  eonsUtutioa  of  this 
state  confers  plenary  leglsl^ve  power  upon 
the  general  assembly ;  and  if  an  act  Is 
wtthln  the  leElttmate  exercise  of  that  power, 
It  Ib  valid,  unless  some  express  restriction 
or  limitation  can  he  found  in  the  constitu- 
tion Itself.  SaUenlteaB  v.  Bahn,  2  Neb.  377. 

32.  (1876.)  The  constltnUon  of  the  State 
Is  not  regarded  as  a  grant,  bnt  rather  as  a 
restriction  of  legislative  power,  and  bo  la 
an  Inquiry  as  to  whether  a  statute  is  con- 
stitutional. It  is  for  those  who  question  its 
validity  to  show  that  It  is  prohibited.  State, 
eg  ret.  Atchineon  d  N.  R.  Co.,  v.  ZioncMier 
Oountv,  4  Neb.  537. 

33.  (1879.)  The  constitution  of  a  state  Is 
not  a  grant,  but  a  leBtrictlon  upon  the  power 
of  the  legislature.  Btote,  es  rel.  Abbott,  v. 
Dodge  County,  8  Neb.  124  (30  Am.  R^. 
819) ;  (1830)  Uoffneau  v.  Ofty  of  Fremont, 
30  Neb.  84S  (47  N.  W.  280;  27  Am.  St  Rep. 
436). 

Self-exacatiag  prorlaiODa. . 

34.  (1876.)  The  constitntion  fixing  the 
salary  of  an  ofllcer  and  providing  that  "the 
auditor  shall  draw  warrants  of  the  state 
quarterly"  therefor,  "which  shall  be  paid 
out  of  any  funds  not  otherwise  appropri- 
ated," appropriates  by  law  the  amount 
necessary  to  pay  snch  salary,  and  no  legis- 
latlTe  act  is  necessary.  Sta$e,  ex  rtt.  Rolh 
erta,  v.  Weston,  4  Neb.  216. 

36.  (1885.)  The  provision  of  the  con- 
stitution of  1875,  that  "the  private  property 
of  no  person  shall  be  taken  or  damaged  for 
public  use  without  Just  compensation  there- 
for," is  self-operating.  Barmon  v.  City  of 
Omaha,  17  Neb.  548  (23  N.  W.  603;  52  Am. 
Rep.  420). 

Validity  of  statutory  prOTislons. 

36.  (1871.)  The  courts  cannot  declare 
an  act  unconstitutional,  because  the  legis- 
lature. In  passing  It,  was  Influenced  by  un- 
worthy motives.  BradtAoip  v.  Oitj/  Of  Omaha, 
1  Neb.  16. 

37.  (1877.)  The  court  cannot  pronounce 
an  act  of  the  legislature  void  merely  because 
It  may  be  imperfect  or  impolitic,  or  for  any 
supposed  Inequality  or  injustice  In  its  op- 
eration, If  It  be  upon  a  subject-matter  fairly 
within  the  scope  of  legislative  authority. 
To  bring  the  validity  of  a  legislative  act 
within  the  control  of  the  judiciary.  It  must 
be  clearly  subversive  of  the  constitution. 
Turner  v.  Althaus,  6  Neb.  54. 


38.  (1877.)  The  power  of  the  courts  to 
declare  a  legislative  act  a  nullity  because 
It  Infringes  on  the  eonsUtuthm  shoald  be 
"exercised  with  extreme  caution,  and  never 
when  a  serious  doubt  exists  as  to  the  tme 
interpretation  of  the  provision  alleged  to 
be  repugnant."  State,  ex  rel.  Jones,  v.  Li» 
easier  County,  6  Neb.  474. 

39.  (1879.)  The  legislature  can  legal  Ik 
no  act  which  that  body  could  not  han  au- 
thorized before  it  was  done.  It  cannot  rail- 
date  that  which  the  constitution,  either  In 
express  terms  or  by  necessary  implication, 
prohibits.  City  of  Boatings  v.  Thome,  % 
Neb.  160. 

40.  (1881.)  All  laws  in  force  in  force  at 
the  time  of  the  adoption  of  the  constitntlai 
of  1875  in  conflict  with  Its  provisions,  and 
under  which  rights  had  not  become  vested 
therewith,  repealed.  Banscom  v.  City  of 
Omaha,  11  Neb.  37  (7  N.  W.  739). 

41.  (1885.)  Legislative  bodies  are  cre- 
ated by  the  constitution,  and  every  act  may 
be  tested  by  that  Instrument  and  declared 
void  If  not  in  conformity  to  its  require- 
ments. State,  ex  rel.  Buff,  v.  McOleUaMd.  It 
Neb.  236  (26  N.  W.  77;  68  Am.  St  Sep.  814). 

42.  (1888.)  No  act  of  the  legislature  win 
be  declared  void  unless  It  Is  clearly  so,  and 
the  party  who  claims  that  an  act  Is  nncon- 
stltutional  must  be  able  to  point  to  the 
particular  provision  of  the  conetltutlon  with 
which  it  Is  in  conflict  State,  ex  rel  Single- 
ton, V.  Tan  Ouyn,  24  Neb.  686  (39  N.  W. 
612);  (1899)  State,  ex  rel.  Cornell,  v.  Por^- 
ter,  59  Neb.  417  (81  N.  W.  431);  (1902) 
Rosenbloom  v.  State,  64  Neb.  342  (89  N.  W. 
1053;  57  L.  R.  A.  922);  (1904)  State,  ex  rO. 
Front,  V.  Nolan,  71  Neb.  136  (98  N.  W.  667). 

43.  (1897.)  Every  legislative  act  eaus 
before  the  courts  surrounded  with  the  pre- 
sumption of  constitutionality,  and  this  pre- 
sumption continues  until  the  act  under  re- 
view clearly  appears  to  contravene  some 
provision  of  the  constitution.  Dattis  v.  8ta^ 
61  Neb.  301  (70  N.  W.  984). 

44.  (1904.)  An  act  of  the  legislatare 
will  not  be  declared  unconstitutional  and 
void  on  the  presumption  that  It  will  be 
used  as  a  basis  to  assert  an  unjust  or  Il- 
legal claim  to  the  property  of  the  state. 
Marsh  V.  Stonebraker,  71  Neb.  224  (98  N. 
W.  699). 

45.  (1904.)  The  constitutional  validity 
of  an  act  of  the  legislature  Is  to  be  tested 
and  determined,  not  by  what  has  been  or 
possibly  may  be  done  under  it,  but  by  what 
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the  law  authorizes  to  be  done  under  and  by 
virtue  o(  Its  proTlsionB.  City  of  Beatrice  v. 
Wright,  72  Neb.  689  (101  N.  W.  1089). 

Letter  and  aplrlt  of  constltation. 

46.  (1894.)  The  fact  that  a  aUtute  1b 
Tithln  the  letter  of  the  constitution  la  not 
nfflcient  It  miut  also  be  In  substantial 
eompllance  with  the  spirit  and  purpose 
thereof,  and  an  act  which  violates  the  true 
meaning  and  Intent  of  the  constitution  and 
IB  an  evasion  of  Its  general  exprw  or 
plainly  implied  purpose  is  as  clearly  void 
as  if  in  express  terms  prohibited.  State, 
ex  rel  Stull  Snu..  v.  Borilev,  41  Neb.  277 
(69  N.  W.  90T). 

47.  (1898.)  The  bill  of  rights  of  our 
ccmstltntlon  1b  not  an  enumeration  of  all 
the  powers  reserved  to  the  people  of  UUs 
itata  A  statute  Is  uneonstitntlonal  and 
void  which  l8  repugnant  to  the  rights,  ex- 
pressed or  implied,  retained  by  the  people. 
State,  ex  rel.  Attorney  Omerai.  v.  Moores, 
S6  Neb.  480  (76  N.  W.  176:  41  L.  R.  A.  624). 

Presentation  of  qusetion. 

48.  (1874.)  The  constitutionality  of  a 
law  win  not  he  determined  npon  review 
wliere  the  (luestlon  was  not  presented  below. 
m  V.  State,  43  Neb.  23  (61  N:  W.  96). 

49.  (1895.)  When  the  supreme  conrt  Is 
asked  to  declare  a  statute  unconstitutional, 
the  particular  section  of  the  constitution 
which  It  Is  dalnwd  the  law  Infringes  should 
be  pointed  out  In  the  brief  filed.  Boyet  v. 
SumwMrs,  46  Neb.  308  (64  N.  W.  1066). 

Persons  who  can  raise  oonstltntlonal  ques- 
tion. 

60.  (1886.)  A  court  will  not  ordinarily 
Usten  to  an  objection  made  to  the  constltU' 
tlonality  of  an  act  of  the  legislature  by  a 
party  whose  rights  It  does  not  affect,  And 
who  has  therefore  no  Interest  In  defeating 
it  State,  es  rel.  Morton,  v.  Steventon,  18 
Nflb.  416  (26  N.  W.  686). 

m.  BZBTSZBimOV  OT  OOVBBmBNT- 
AX  POWXBa 

Construction  of  constitution  by  legislative 
or  Judicial  departments,  see  ante.  If  26-29. 

In  general. 

51.  (1877.)  The  powers  of  the  state  gov- 
ernment are  divided  into  three  distinct  de> 
partments— the  legislative,  executive,  and 
Judicial— and  no  person  or  collection  of  per^ 
sons,  being  one  of  these  departments,  can 
eiendfle  any  poww  properly  bSlonglDS  to 
either  of  the  others,  except  expressly  hO  au- 


thorized by  the  constitution.  Under  this 
division  of  distinct  departments  of  the  gov- 
ernment, the  apportionment  of  power  to  one 
department  will  of  itself  Imply  an  inhibition 
of  Its  exercise  by  the  others.  Turner  v. 
Althaue,  6  Neb.  64. 

L^pislatlTe  powers  and  fonetionB. 

62.  (1892.)  ConsUtuUonal  llmlUUons 
upon  the  power  of  the  legislature  in  respect 
to  oiBces  will  be  confined  to  those  offices 
which  are  specially  enumerated  In  the  con- 
stitution unless  the  contrary  clearly  appears 
therefrom.  State,  ex  rel.  Attorney  Oeneral, 
V.  Smith,  35  Neb.  18  (62  N.  W.  700). 

53.  (1901.)  The  function  of  expressing 
the  public  will  Is  intrusted  to  the  legisla- 
ture, but  not  to  the  courts,  and  to  this 
principle  it  Is  the  duty  of  fhe  latter  to  give 
practical  force  as  well  as  theoretical  recogni- 
tion. Adams  «.  Weiebertfer,  62  Neb.  325  (87 
N.  W.  16). 

64.  (1904.)  The  scavenger  law  provides 
for  one  of  two  methods  of  collecting  de- 
linquent taxes  on  ml  estate,  and  pennlta 
the  county  board  to  choose  which  method  It 
will  pursue.  This  does  not  amonnt  to  a 
delegation  of  legislative  authority.  Wood- 
rough  V.  DouoJaa  County,  71  Neb.  864  (98 
N.  W.  1092). 

66.  (1907.)  The  division  Of  powers  be- 
tween the  several  branches  of  the  state  gov- 
ernment made  by  article  II  of  the  constitu- 
tion is  comprehensive  and  flDal,  and  the 
legislature  can  neither  add  to  nor  subtract 
from  the  classes  or  character  of  questions 
with  which  the  courts  are  entitled  to  deal. 
Tygon  V.  Wathington  County,  78  Neb.  211 
(110  N.  W.  634). 

65a.  (1907.)  The  power  of  the  legisla- 
ture over  the  subject  of  procedure,  within 
limits  not  Impairing  the  Inherent  powers 
or  JurlBdletion  of  the  courts,  Is  not  re- 
stricted; and  it  is  competent  to  require,  by 
Btatute,  a  preliminary  Judicial  ascertainment 
•f  facts,  the  existence  of  which  is  made  a 
condition  precedent  to  the  creation  of  a 
public  corporation.  Barnes  v.  Minor,  80 
Neb.  189  (114  N.  W.  146). 

Judicial  powers  and  functions. 

66.  (1871.)  Courts  have  no  Jurisdiction 
over  matters  which  are  committed  to  the 
discretion  of  the  legislature.  BradBhano  v. 
City  of  Omaha,  X  Neb.  16. 

67.  (1898.)  The  power — the  Jurisdiction 
— ^to  determine  what  compensation  a  public 
service  coiporation  may  exact  for  services- 
1 
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to  be  renaered  by  it  Is  a  legislative  and  not 
a  Judicial  function.  Nebraska  Telephone  Co. 
V.  State,  ex  rel.  Yeiter,  55  Neb.  627  (76  N. 
W.  171;  45  L.  R.  A.  113). 

58.  (1898.)  The  Jurisdiction  of  the 
cotiTts  iB  limited  to  declaring  what  the  law 
Is,  and  they  are  forbidden  by  the  constltu- 
tion  to  perform  legislative  functions.  Ne- 
braska Telephone  Co.  v.  State,  ex  rel.  Yeiser, 
55  Neb.  627  (76  N.  W.  171;  45  L.  R  A. 
113). 

59.  (1901.)  Section  584  of  the  crtmloal 
code,  by  leaving  it  discretionary  with  the 
district  court  whether  or  not  a  grand  Jury 
shall  be  called,  does  not  confer  upon  the 
Judiciary  legislative  powers.  Dinamore  v. 
State,  61  Neb.  418  (85  N.  W.  445). 

60.  (1902.)  The  theory  that  the  Judi- 
ciary, In  Issuing  a  mandamus  to  a  member 
ot  the  executive  branch  of  the  government, 
is  thereby  indirectly,  and  In  violation  of 
the  constitution,  exercising  power  properly 
belonging  to  the  execatlve  de^rtment.  has 
been  repudiated  by  this  court  In  a  long, 
line  of  decisions.  State,  ex  rel.  Wright,  v. 
Savage,  64  N.  W.  684  (90  N.  W.  898). 

61.  (1902.)  The  right  of  the  courts  to 
determine  all  Judicial  questions,  vhenever 
or  however  they  may  arise.  Is  given  by  the 
constitution  in  explicit  terms  and  is  indis- 
putable. But  equally  clear  and  Incontest- 
able is  the  right  of  the  executive  officers 
named  in  the  constitution  to  exercise  all 
powers  properly  belonging  to  the  executive 
department  State,  eat  rel.  Wright,  v.  Sav- 
age, 64  Neb.  684  (90  N.  W.  898). 

IV.  POLICE  POWEBS  IN  OENEILAI.. 
Police  power  of  cities,  see  Municipal  Cor- 
porationt,  Vtll. 

Waiver  of  powers. 

62.  (1896.)  The  reserved  powers  of  the 
state.  Including  the  police  power,  are  ln> 
alienable,  and  cannot  be  surrendered  or 
bartered  away  by  the  legislature.  Wett 
Point  Water  Power  Land  Improvement 
Co.  V.  State,  ex  rel.  Moodie,  49  Neb.  218  (66 
N.  W.  6). 

Protection  of  property. 

63.  (1875.)  An  ordinance  passed  by  a 
city  of  the  second  class,  punishing  per- 
persons  who  wilfully,  maliciously,  or  mis- 
chievously meddle  with,  or  trespass  upon, 
the  personal  or  real  property  of  others,  is 
not  repugnant  to  the  nmstltutlon  or  laws 
of  the  state.  Oify  of  BrownvW^  v,  Oook,  4 
Neb.  101. 


Promotion  of  puhUe  weUaie. 

64.  (1905.)  An  act  which  Is  calculated 
to  foster  sentiments  of  patriotism,  such  as 
one  to  prevent  and  punish  the  desecration 
of  the  flag  of  the  United  SUtea,  by  use  in 
an  advertisement  is  not  vulnerable  to  the 
objection  that  it  is  not  calculated  to  pro- 
mote the  welfare  of  society.  Halter  v. 
State,  74  Neb.  757  (105  N.  W.  298).  [Af- 
firmed, 205  U.  S.  34.] 

Public  health  and  safety. 

65.  (1896.)  The  legislative  power  to 
subserve  the  public  welfare  by  regulations 
in  the  Interest  of  health  and  safety  is  in- 
herent in  the  sovereignty  of  the  state  and 
cannot  he  bartered  away  by  contract  or 
otherwise.  Chicago,  B.  <t  Q.  B.  Co.  v.  State, 
ex  rel.  City  of  Omaha,  47  Neb.  549  (66  N. 
W.  624:  63  Am.  St.  Rep.  657;  41  L.  R  A 
481). 

66.  (1896.)  The  essential  Quality  of  the 
police  power  as  a  governmental  agency  U 
that  it  Imposes  upon  persons  and  property, 
burdens  designed  to  promote  the  safety  anil 
welfare  of  the  public  at  large.  Chicago,  S. 
d  Q.  R.  Co.  V.  State,  ex  rel.  City  of  OmoAo, 
47  Neb.  549  (66  N.  W.  624;  53  Am.  St  Rejk 
667;  41  U  R.  A.  481). 

67.  (1898.)  A  statute  authorizing  a 
city  to  assess  against  a  lot  on  which  a  nuis- 
ance exists  the  entire  cost  of  abating  tbe 
nuisance  by  improving  the  lot  does  not  rlo- 
Jate  the  constitutional  provision  relating  to 
special  taxation  for  local  improvemmt^  bnt 
Is  a  proper  exercise  of  police  power.  Sor- 
hach  V.  City  of  Omaha,  64  Neb.  83  (74N.T. 
484). 

68.  (1900.)    A  statute  making  carriers 

liable  for  Injuries  to  passengers  in  the  ab- 
sence of  negligence,  is  within  the  police 
power  of  the  state.  Chicago,  R.  L  d  P.  B- 
Co.  V.  Zemecke,  59  Neb.  689  (82  N.  W.  26; 

66  L.  R.  A.^  610). 

69.  (1903.)  The  act  of  1905.  forbidding 
the  selling  or  keeping  for  sale  "imitation 
butter"  colored  so  as  to  resonible  butter 
made  from  pure  milk,  or  the  cream  thereof, 
and  the  other  regulations  Imposed  by  the 
act.  Is  a  valid  exercise  of  the  police  power 
of  the  state;  and  it  Is  competent  for  the 
legislature  to  provide  such  regulations  w 
therein  prescribed  and  to  enact  BultaWe 
penalties  for  their  violation,  for  the  better 
protection  of  tbe  pnbtle  health,  and  to  pre- 
vent fraud  and  deception.  Beha  v.  Bt«tt, 

67  Neb.  27  (93  N.  W.  166). 

70.  1906.)   Notwithstanding  tbe  Am' 
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teenth  amendment  to  the  federal  constitu- 
tion, the  state,  in  the  exercise  of  the  police 
porer.  enact  such  laws  as  are  cal- 
culated to  promote  the  health,  comfort, 
safety  and  welfare  of  society,  although  such 
iawB  operate  to  restrict  the  liberty  of  citi- 
zens of  the  United  States.  Btit  whether 
le^slation  thus  operating  Is  in  fact  cal- 
culated to  promote  such  ends  ia  a  legiti- 
mate subject  of  Inquiry  by  the  court,  when 
the  constitutionality  of  the  act  is  assailed. 
Hatter  v.  State,  74  Neb.  767  (105  N.  W. 
298).   [Affirmed,  205  XT.  S.  34.] 

Kaintenanea  and  reernlatlon  of  highways. 

71.  (1896.)  The  proTtslon  of  the  char- 
ter of  the  city  of  Omaha  (Complied  Statutes, 
ch.  12a,  sec.  48),  authorizing  said  city,  by 
ordinance,  to  require  railroad  companies  to 
construct  and  keep  In  repair  viaducts  over 
streets  therein,  crossed  by  their  tracks,  is 
a  valid  exercise  of  the  police  power  of  the 
state.  Chicago,  B.  4  Q.  R.  Co.  v.  State,  ex 
Tel  City  of  Omaha,  47  Neb.  549  (66  N.  W. 
624  ;  63  Am.  St  Rep.  667;  41  L.  R.  A.  481). 

Invasion  of  private  rights. 

72.  (1894.)  The  legislature  cannot,  un- 
der the  guise  cif  police  regulation,  arbi- 
trarily Invade  private  property  or  personal 
rl^ts.  The  test  when  such  regulations  are 
called  in  question  is  whether  they  have 
some  relation  to  the  public  health  or  pub- 
lic welfare,  and  whether  such  is,  in  fact, 
the  end  sought.  SmUey  v.  UacDofWM,  42 
Neb.  5  (60  N.  W.  355;  47  Am.  St  Kep.  684; 
27  L.  R.  A.  540);  (1902)  Her  v.  Rosg,  64 
Neb.  710  (90  N.  W.  869;  97  Am.  St.  Rep. 
<76:  67  L.  R.  A.  896). 

73.  (1896.)  The  legislature  cannot,  un- 
der the  guise  of  police  regulations,  arbitrar- 
ily Invade  personal  rights  or  private  prop- 
erty. There  must  be  some  obvious  and  real 
connection  between  the  actual  provisions 
of  such  measures  and  their  assumed  pur- 
pose. Chicago,  B.  d  Q.  B.  Co.  v.  State,  ex 
reL  City  of  OmoAo.  47  Neb.  649  (66  N.  W. 
624  ;  63  Am  St  Rap.  667  ;  41      R.  A.  481). 

Del^fation  of  power. 

74.  (1896.)  The  power  of  the  legisla- 
ture to  subserve  the  general  welfare  of  the 
people  by  all  needful  and  proper  regula- 
tions In  the  interest  of  health  and  safety, 
may  be  asserted  directly  by  the  legislature, 
or  may,  in  the  absence  of  constitutional 
lestrlctionB  upon  the  subject,  be  <lelegated 
to  the  aererml  municipal  corporations  or 
other  agencies  provided  for  its  exercise. 
Chicaffo,  B.  4  Q.  R.  Co.  v.  Stete.  ex  rel.  City 


Of  OTMha,  47  Neb.  649  (66  N.  W.  624;  63 
Am.  St  Rep.  557;  41  L.  R.  A.  481). 

V.  PERSONAL,  CIVIL  AST>  POLITICAL 
BIGHTS. 

Personal  liberty. 

75.  (1906.)  Section  7,  chapter  82,  laws 
1905,  providing  for  the  commitment  of  dip- 
somaniacs, la  unconstitutional,  as  in  viola- 
tion of  the  right  to  personal  liberty.  In  re 
Schwartinff,  76  Neb.  773  (108  N.  W.  125). 

Liberty  to  contract 

76.  (1894.)  Sections  1  and  3  of  chapter 
54  of  the  Sasion  Laws  of  1891  having  pro- 
vided, in  effect,  that  for  all  classce  of  me- 
chanics, servants  and  laborers,  excepting 
those  engaged  In  farm  or  domestic  labor,  a 
day's  work  should  not  exceed  eight  hours, 
and  that  for  working  any  employe  over  the 
prescribed  time  the  employer  should  pay 
extra  compensation  In  Increasing  geometri- 
cal progression  tor  the  excess  over  eight 
hours  (the  rate  of  payment  for  the  eighth 
hour  being  taken  aa  the  basis  upon  which 
to  reckon  such  progression) ,  held,  that 
these  provisions  are  unconstitutional,  (1) 
because  the  discrimination  against  farm 
and  domestic  laborers  Is  special  legislation; 
(2)  because  by  the  act  fn  question  the  con- 
stitutional right  of  parties  to  contract  with 
r^erence  to  compensation  for  services  Is 
denied.  Low  v.  Reea  Printinff  Co.,  41  Neb. 
127  (69  N.  W.  362;  43  Am.  St  Rep.  670;  24 
U  R.  A.  702). 

77.  (1902.)  The.act  of  March  31, 1899,  Is 
only  a  fair  and  reasonable  exerclpe  of  the 
police  power.  It  does  not  deprive  any 
citizen  of  his  property,  or  the  reasonable 
use  thereof,  without  due  process  of  law.  It 
does  not  prohibit  the  right  of  contract  It 
meroly  regulates  the  aune  in  a  rsasonatle 
manner.  It  Is  therefore  not  in  conflict 
with  the  constitution,  and  is  in  all  things 
valid.  Wenham  v.  State,  66  Neh  394  (91 
N.  W.  421;  U  R.  A.  825). 

Bellgfoos  liberty. 

78.  (1902.)  Enforced  attendance  upon 
religious  services  Is  forbidden  by  the  con- 
stitution, and  pupils  In  a  public  school  cannot 
be  Required  either  to  attend  such  services  or 
to  join  In  them.  State,  ex  rel.  J^Veeman,  v. 
Bcheve,  65  Neb.  876  (93  N.  W.  169). 

79.  (1902.)  The  right  of  all  persona  to 
worship  Almighty  Ood  according  to  the  dic- 
tates of  their  own  consciences  Is  declared 
by  the  constltntlon  of  this  state  to  be  a  nat- 
ural and  indefeasible  right   State,  e»  rel. 
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Freeman,  v.  Bcheve,  66  Neb.  876  (93  N.  W. 
169). 

80.  (1902.)  Exercises  by  teacher  In  a 
public  school  In  a  Bcbool  building.  In  school 
hours,  and  In  the  presence  of  the  pupils, 
consisting  of  the  reading  of  passagea  from 
the  Bible,  and  In  tile  singing  oC  songs  and 
hymns,  and  <^tering  prayer  to  the  Deity-  In 
accordance  with  the  doctrines,  beliete,  cus- 
toms, or  usages  of  sectarian  churches  or 
religious  organizations,  is  forbidden  by  the 
constitution  of  this  state.  State,  ex  rel. 
Freeman,  v.  Bcheve^  66  Neb.  853,  876  (91  N. 
W.  846). 

81.  (1902.)  The  law  does  not  forbid  the 
use  of  the  Bible  In  the  public  schools;  It 
is  not  proscribed  either  by  the  constitution 
or  the  statutes;  and  the  courts  have  no 
right  to  declare  Its  use  to  be  unlawful  be- 
cause It  is  possible  or  probable  that  those 
wbo  are  prlTlleged  to  nse  It  nUl  misuse 
the  privilege  by  attemtplng  to  propagate 
their  own  peculiar  theological  or  ecclesiasti- 
cal views  and  opinions.  The  point  where 
the  courts  may  rightfully  interfere  to  pre- 
vent  the  use  of  the  Bible  In  a  public  school, 
is  where  legitimate  use  has  d^nerated 
into  abuse — where  a  teacher  employed  to 
give  secular  Instruction  has  violated  the 
constitution  by  becoming  a  sectarian  propa- 
gandist. Btate,  ex  rel.  Freeman,  v.  Bcheve, 
66  Neb.  853,  876  (93  N.  W.  169). 

-yx  VESTED  BIGHTS. 
Political  power. 

82.  (1880.)  Political  power  conferred 
by  the  legislature  can  never  become  a 
vested  right  as  against  the  government. 
Such  power  Is  a  public  trust,  to  be  execu- 
ted, not  for  the  benefit  alone  or  at  the  will 
of  the  trustee,  but  for  the  common  good. 
Btate,  ex  rel.  Jfoyor,  v.  Palmer,  10  Neb.  208 
(4  N.  W.  965). 

Bules  of  common  law. 

83.  (1901.)  There  is  no  vested  rlgbt  in 
any  rule  of  the  common  law.  Btate  v.  Held- 
en&rotuf,  62  Neb.  136  (87  N.  W.  25;  89  Am. 
St  Rep.  493). 

Bvlea  of  proeednre. 

84.  (1886.)  A  defendant  on  trial  for  a 
criminal  offense  has  no  vested  right  in  the 
manner  of  procedure  established  by  law  at 
the  time  of  the  commlasion  of  the  alleged 
crime.  It  is  within  the  power  of  the  legis* 
lature  to  change  the  procedure  or  manner 
of  enforcing  a  punishment  after  the  oom- 
mlBslon  of  the  offense,  and  such  a  law  would 


not  be  void  as  an  ex  post  facto  lav.  Marin 
V.  Btate,  20  Neb.  233  (29  N.  W.  911;  57  Am. 
Rep.  826). 

Bulee  of  evidence. 

86.  (1901.)  The  legislature  may  change 
the  rules  of  evidence.  State  v.  HeJdenbnmd, 
62  Neb.  186  (87  N.  W.  26;  89  Am.  St  Hep. 
498). 

Salaries  of  public  officers. 

86.  (1886.)  Where  no  salary  Is  pro- 
vided for  an  officer  of  a  city,  an  ordinance 
providing  for  such  salary  during  his  term 

Is  not  unconstitutional.  Wheelock  v.  Me- 
IXHoell,  20  Neb.  160  (29  N.  W.  291). 

Disposition  of  public  moneys. 

87.  (1884.)  The  provisions  of  the  Kt 
of  March  1,  1883,  requiring  the  connty 
treasurer  to  pay  over  to  the  treasurer  of 
cities  of  the  second  class  having  over  ten 
thousand  Inhabitants  all  moneys  arisiiv 
from  the  levy  of  road  tax  against  or  upon 
property  in  said  city,  are  not  in  violation  of 
the  vested  rights  of  the  county  or  any  officer 
thereof.  Btate,  ex  rel.  ^ones,  v.  Oraham,  U 
Neb.  74  (19  N.  W.  470). 

VXL  OBLiaATIOir  or  COnTBACT& 
Power  of  states  in  general. 

88.  (1896.)  The  legislature  cannot,  by 
law,  impair  the  obligation  of  contracts. 
Btate,  ex  rel.  Kearney  Water  Co.,  v.  City  of 
Kearney,  49  Neb.  325  (68  N.  W.  533). 

Contracts  of  states  and  manlclpalitlM. 

89.  (1871.)  An  act  requiring  the  bolder 
of  a  county  warrant  Which  is  overdae  and 
which  draws  ten  per  cent  per  annam  is- 
terest  to  present  the  same  at  the  treasury, 
and  surrender  it  and  take  in  its  place  bonda 
drawing  interest  at  seven  per  cent  per 
annum,  payable  at  a  distant  day,  la  uneon- 
sUtutlonal  as  impairing  the  obligation  of 
a  contract  Brewer  v.  Otoe  County,  1  Neb 
373. 

90.  (1874.)   The    constitutional  pnrl- 

sion  inhibiting  the  impairment  of  the  obli- 
gation of  contracts  applies  to  bolh  Uion 
executory  and  those  executed,  and  to  con- 
tracts made  with  the  state  as  well  as  those 
between  individuals.  Koenig  v.  Ornate  i 
N.  W.  R.  Co.,  3  Neb.  373. 

91.  (1874.)  The  act  of  the  legislature, 
approved  March  1,  1871,  which  undertakes 
to  dispose  of  a  portion  of  the  lands,  granted 
to  railroad  companies,  for  the  purpose  of 
building  highway  bridges  across  the  ^atte 
river,  impairs  the  obligatlCHis  of  the  coo- 
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tnct  between  the  state  and  the  raUroad 
companies  above  cited,  and  la  nnconstitu- 
tlonal  and  Told.  Koeniff  v.  Omaha  d  N.  W. 

R.  Co.,  3  Neb.  373. 

92.  (1891.)  While  the  legiBlature  may 
change  the  remedy  for  the  enforcement  of 
contracts.  It  cannot  impair  their  obligation; 
hence.  It  cannot  take  away  the  right  of  a 
lessee  of  school  land  to  select  an  arbitrator, 
as  provided  by  his  lease,  to  reappraise  the 
land  at  the  end  of  five  years.  State,  ex  rel 
Brown,  V.  McPeak,  31  Neb.  139  (47  N.  W. 
691). 

bnpaiilng  remedy. 

93.  (1884.)  Without  impairing  the  ob- 
ligation of  contracts  the  legislature  may 
enact  laws  affecting  the  remedy  upon  them. 
Schoenheit  v.  NeUon,  16  Neb.  235  (20  N. 
W.  205). 

94.  (1894.)  Section  531c  of  the  code,  to 
prerent  garnishment  of  wages,  in  its  ap- 
plication to  debts  Incurred  prior  to  Its  pas- 
sage, does  not  Impair  the  obligations  of  con- 
tracts since  an  assignment  for  the  purpose 
of  erading  the  effect  of  our  exemption  laws 
was  unlawful  before  as  well  as  after  the 
passage  of  the  act,  and  the  act  affects  only 
the  remedy.  Btofcop  v.  Middieton.  43  Neb. 
10  (61  N.  W.  129;  U  R.  A.  445). 

95.  (1903.)  An  act  of  a  state  legisla- 
ture which  is  designed,  and  if  enforced 
wonld  be  effectual,  to  deprive  the  obligees 
of  oclstlng  contracts  of  an  important  and 

efficient  remedy  for  the  enforcement  of  the 
same,  Is  an  act  Impairing  the  obligations 
of  such  contracts  and  Is  in  contravention 
of  section  10,  article  I  of  the  constitution  of 
the  United  States.  Burrow*  v.  yanderhergh, 
69  Neb.  43  (95  N.  W.  57). 

96.  (1903.)  The  validity  of  the  so- 
called  deficiency  judgment  law  of  1897  can 
be  upheld  only  by  construing  it.  In  connec- 
tion with  section  2,  chapter  88  of  the  Com- 
piled Statutes,  In  such  manner  as  to  bring 
It  into  harmony  with  the  supreme  law  of 
the  land  as  interpreted  by  the  supreme 
«mrt  of  the  United  States.  So  construed, 
it  does  not  impair  or  affect  any  remedy 
upon  any  contract  entered  into  before  Its 
enactment  Burroica  v.  Yanderhergh,  69  Neb. 
43  (  94  N.  W.  57). 

Alteration  of  extent  of  liablUty. 

97.  (1888.)  The  act  of  1881.  secUon  2. 
chapter  59.  (Laws  1881)  entitled  "Me- 
chanics' Liens,"  Is  not  unoonstltutlonal  as 
impairing  the  obligation  of  contracts,  by 


reason  of  its  provisions  being  construed  to 
apply  to  buildings  already  under  contract 
at  the  time  of  the  taking  effect  of  said  act, 
so  as  to  give  a  Hen  thereon  for  all  labor, 
skill,  and  material  furnished  therefor  after 
the  taking  effect  of  said  act.  Colpetzer  v. 
THnity  Church.  24  Neb.  US  (37  N.  W.  931). 

Exeented  contracts, 

98.  (1874.)  The  provision  of  the  con- 
stitution which  inhabits  any  law  Impairing 
contractual  obligations  applies  alike  to  exe- 
cuted and  executory  contracts.  Koenig  v. 
Omaha  A  N.  W.  R.  Co.,  3  Neb.  373. 

Vni.  BETBOSPEOnVE  AND  SZ  POST 
VACTO  LAWS. 

In  general. 

99.  (1877.)  An  act  which  provides  that 
a  penalty  shall  attach  to  and  beoime  a  part 
of  a  tax  already  delinquent,  is  void  as  be- 
ing retroactive.   Ryan  v.  State.  5  Neb.  276. 

100.  (1884.)  Although  the  act  of  March 
1,  1888,  requiring  the  county  treasurer  to 
pay  over  to  treasurers  of  cities  of  the  sec- 
ond class  having  over  ten  thousand  inhabi- 
tants all  moneys  arising  from  the  levy  of 
road  tax  against  or  on  property  In  said 
cities,  applies  to  moneys  In  the  hands  of 
the  county  treasurer  when  It  went  into  ef- 
fect. It  is  not  for  that  reason  objectionable 
as  being  retrospective.  State,  ex  ret.  Jones, 
V.  Graham,  16  Neb.  74  (19  N.  W.  470). 

101.  (1884.)  A  law  which  makes  an  ac- 
tion done  before  Its  passage,  which  was  In- 
nocent when  done,  criminal,  and  punishes 
such  action,  or  that  aggravates  a  crime  or 
makes  it  greater  than  when  It  was  com- 
mitted, or  which,  in  relation  to  that  offense 
or  Its  consequences,  alters  the  situation  of 
the  party  to  his  disadvantage,  or  that 
changes  the  punishment  and  Inflicts  a  great- 
er punishment  than  the  law  annexed  to  the 
crime  when  committed.  Is  an  6«  post  facto 
law,  and  In  so  far  as  it  altecte  the  punish- 
ment of  the  party  to  his  disadvantage  is 
void.  Marion  v.  State,  16  Neb.  349  (20  N. 
W.  289,  896). 

102.  (1884.)  At  the  time  of  the  com- 
mission of  the  alleged  offense  the  punish- 
ment prescribed  for  the  crime  of  murder 
was  either  death  or  imprisonment  for  life, 
the  penalty  to  be  fixed  by  the  Jury.  In  their 
verdict.  After  the  commission  of  the  of- 
fense the  law  was  changed  so  as  to  make 
death  the  punishment  for  murder  In  the 
first  degree,  and  divesting  the  Jury  of  the 
authority  to  fix  the  penalty.  Held,  That  so 
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far  as  the  law  affected  the  rights  of  the 
party  charged  with  thv,'  offense  by  depriving 
him  of  the  right  to  the  verdict  of  the  jury 
upon  the  question  of  punishment  It  was  ex 
post  facto  and  void.  Marion  v.  State,  16 
Neb.  349  (20  N.  W.  289,  396). 

IX.  FBIVILEOE8  OB  UEUXTNITIES 
AHD  CLASS  ZiEOISLATION. 
In  general. 

103.  (1885.)  The  act  of  the  legislature 
approved  February  28,  1881,  commonly 
known  as  the  Slocumb  Liquor  Law,  is  not 
unconstitutional  aa  being  in  violation  of 
the  provisions  of  the  constitution  of  the 
United  States,  which  provides  that  "the 
citizens  of  each  state  shall  be  entitled  to 
all  the  prlvileres  and  immunities  of  citi- 
zens in  the  several  states,"  it  being  the 
exercise  of  the  police  power  of  che  state 
for  the  protection  of  Its  citizens,  and  not 
for  the  purpose  of  revenue  or  the  regula- 
tion of  commerce.  In  the  exercise  of  such 
power,  it  Is  competent  for  the  legislature 
to  require  that  the  licensee  shall  be  a  resi- 
dent of  the  state,  and  subject  to  its  laws 
and  to  the  processes  of  its  courts.  Mette 
V.  MoOuckin.  18  Neb.  3S3  (25  N.  W.  338). 

104.  (1902.)  Chapter  91a  of  the  Com- 
piled Statutes,  1901,  defines  and  prohibits 
trusts,  but  provides  that  nothing  therein 
shall  be  construed  to  prevent  any  assembly 
or  association  of  laboring  men  from  adopt* 
Ing  such  regulations  as  they  may  think 
proper  with  reference  to  wi^s.  The  excep- 
tion of  labor  unions  from  the  operation  of 
the  statute  Is  not  contrary  to  the  constitu- 
tional prohibition  (constitution,  art.  Ill,  sec. 
15)  of  the  grant  of  special  or  exclusive 
privileges  and  immunities.  Cleland  v.  An- 
derson, 66  Neb.  252  (92  N.  W.  306). 

X.  EQUAL  FBOTECTION  OF  LAWS. 
In  general. 

105.  (1899.)  The  act  of  June  22,  1867, 
r  Session  Laws,  p.  88)  making  railroad  com- 
ranles  liable,  in  absence  of  neglience,  for 
injuries  to  passengers  neither  deprives  car- 
riers of  property  without  due  process  of 
law,  nor  denies  them  the  equal  protection 
of  the  laws.  Chicago,  R.  I.  d  p.  R.  Co.  v. 
Young,  58  Neb.  678  (79  N.  W.  656) 

XX.  DUE  PROCESS  OF  LAW. 
Constltntional  guaranties  in  general. 

106.  (1877.)  The  legislative  authority 
cannot  reach  the  life,  liberty,  and  property 
of  the  individual,  except  when  he  is  con- 
victed of  crime,  or  when  tiie  sacrifice  of 


his  property  is  demanded  by  a  Just  r^rd 
for  the  public  welfare.  Atchison  d  \.  R. 
Co.  V.  Baty,  6  Neb.  37  (29  Am.  Rep,  3S8). 

107.  (1877.)  The  terms  "due  process  of 
law"  and  "the  law  of  the  land"— one  or  tiK 
other  of  which  is  found  in  all  constitutions 
of  the  states— -are  said  to  mean  the  same 
thing.   Atchison  d  N.  R.  Co.  v.  Baty,  6 

37  (29  Am.  Rep.  356). 

108.  (1878.)  Due  process  of  law  Is  a 
course  of  legal  proceedings  according  to 
those  rules  and  principles  which  have  been 
established  in  our  systems  of  jurisprudence 
for  the  protection  and  enforcement  of  pri- 
vate rights.  South  Platte  Land  Co,  v. 
Buffalo  County,  1  Neb.  253. 

109.  (1895.)  The  term  "due  process  of 
law"  as  used  In  section  3,  article  I  of  Ote 
constitution  of  this  state,  relates  to  the 
remedy  for  wrongs  to  persons  and  proper^ 
rather  than  to  matters  of  substantive  law. 
Board  of  Directors  of  Alfalfa  Irriffotion 
District  V.  Collins,  46  Neb.  411  (64  N.  W. 
1086). 

110.  (1898.)  Due  process  of  law  defined 
and  discussed.  Oummifu  v.  Hyatt,  54  Neh 
35  (74  N.  W.  411). 

Statutory  creation  of  offenses. 

111.  (1901.)  Section  9,  chapter  12,  Cm- 
piled  Statutes  making  it  a  crime  to  sell 
mortgaged  chattels  without  "the  writtea 
consent"  of  the  mortgagee  Is  not  vloUUre 
of  section  3,  article  I  of  the  constltuUon, 
which  decrees  that  "no  person  shall  be  de- 
prived of  life,  liberty  or  property,  without 
due  process  of  law.  State  v.  HeMenbnmi, 
62  Neb.  136  (87  N.  W.  25;  89  Am.  St  Hep. 
493). 

112.  (1905.)  Chapter  139.  laws  1903, 
entitled  "An  act  to  prevent  and  punish  the 
desecration  of  the  flag  of  the  United  States" 
is  not  obnoxious  to  the  fourteenth  amend- 
ment to  the  constitution  of  the  United 
States,  nor  to  the  provisions  of  the  state 
constitution  against  depriving  any  person 
of  his  property  without  due  piocem  of  law, 
and  against  special  or  class  legislatloD. 
ffaWer  v.  State,  74  Neb.  757  (lOB  N.  W.  nt). 
[Afflrmed.  205  U.  S.  34.] 

Deprivation  of  property  In  general 

113.  (1871.)  The  constitutional  p^)v^ 
slon  that  private  property  shall  not  be 
taken  for  public  use  without  just  compen- 
sation. Implies  that  It  shall  not  be  taken 
for  private  use  at  all;  either  with  or  with- 
out compensation.  This  Is  the  same  as  the 
axiom  of  natural  justice,  that  the  state 
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shall  not  take  A's  property  and  give  It  to 
E  Bradthaw  v.  City  of  Omaha,  1  Neb.  16. 

114.  (1877.)  The  private  property  of  a 
citizen  cannot,  by  the  exercise  of  legislative 
power  In  any  form,  be  taken  from  him  and 
given  to  another,  or  to  a  corporation.  Such 
act  TOQld  be  Judicial,  depriving  the  citizen 
of  his  property  without  due  procras  of  law. 
Turner  v.  AUhaua,  6  Neb.  54. 

115.  (1896.)  "Due  process  of  law,"  as 
the  term  Is  used  la  the  state  and  federal 
constitutions,  does  not  necessarily  Imply  a 
bearing,  by  one  whose  property  is  taken  or 
damaged  for  public  use,  according  to  the 
established  practice  in  courts  of  common 
law  or  equity,  but  is  satisfied  whenever  an 
opportunity  is  afforded  to  invoke  the  equal 
protection  of  the  law  by  judicial  proceed- 
ings appropriate  for  the  purpose  and  ade- 
quate to  secure  the  end  and  object  sought 
to  be  attained.  Ohicago,  B.  <t  Q.  R.  Co.  v. 
Stale,  ex  reJ.  City  of  Omaha,  47  Neb.  549 
(66  N.  W.  624;  bZ  Am.  St.  Rep.  557;  41  L. 
R.  A.  481). 

116.  (1896.)  The  power  of  the  legisla- 
ture over  private  property  is  not  absolute. 
But  while  it  cannot  at  will  impose  upon 
property  burdens  so  excessive  and  unrea- 
sonable as  to  work  a  practical  confiscation 
thereof,  the  courts  will  never  interfere  to 
prevent  the  enforcement  of  statutes  on  ac- 
count of  any  mere  difference  of  opinion  be- 
tween them  and  the  law-making  power  of 
the  government  respecting  the  wisdom  or 
necesBity  of  particular  measures.  Chicago, 
B.  <f  Q.  R.  Co,  V.  State,  ex  tel.  City  of 
Omaha.  47  Neb.  549  (66  N.  W.  624;  63  Am. 
St.  Rep.  557;  41  L.  R.  A.  481). 

117.  (1897.)  An  order  of  the  state 
l-oard  of  transportation  under  the  provi- 
sions of  the  act  of  March  31,  1887,  entitled 
"An  act  to  regulate  railroads  and  prevent 
nnjast  discrimination,"  etc.,  which  requires 
a  railroad  company  to  surrender  a  portion 
of  Its  right  of  way  for  an  elevator  site  to 
a  person  or  corporation  engaged  In  the 
Uylng  and  shipping  of  grain,  contemplates 
the  taking  of  property  for  mere  private  use 
within  the  prohibition  of  the  United  States 
coostitution,  and  is  accordingly  without 
aothorlty  and  void.  Chicago,  B.  cC  Q.  R.  Co. 
V.  Rtate.  ex  ret  State  Board  of  TranaportOr 
(iOB.  50  Neb.  399  (69  N.  W.  955). 

118.  ( 1897. )  Unclaimed  witness  fees 
and  costs  remaininn  in  the  hands  of  the 
clerk  of  the  district  court  are  not  public 
mon^s,  and  the  legislation  of  the  state. 


In  so  far  as  It  attempts  to  divest  the  per- 
sons for  whose  benefit  auch  fees  and  costs 
were  paid  of  title  thereto,  is  unconstitu- 
tional and  void.  Btate,  ex  rel.  Broatch,  v. 
-Ifoorc*,  S2  Neb;  770  (73  N.  W.  299).  [Over- 
ruled. Douglat  County  v.  Moorea,  66  Neb. 
284.] 

119.  (1899.)  Neither  courts  nor  legisla- 
tures, except  on  the  demand  of  the  state 
and  for  its  use,  can  compel  one  citizen  to 
sell  his  property  even  for  Its  full  value  to 
his  neighbor  for  the  latter's  private  use. 
Lowe  V.  Prospect  Hill  Cemetery  Asa'n,  68 
Neb.  94  (78  N.  W.  488;  46  L.  R.  A.  237). 

120.  (1900.)  No  person  can  be  deprived 
of  his  property  or  other  valuable  right  by 
the  exercise  of  Judicial  or  other  govern- 
mental power,  without  notice  to  such  per- 
son and  reasonable  opportunity  to  be  heard 
in  his  defense.  Horton  v.  Btate,  ex  rel. 
Hayden,  60  Neb.  701  (84  N.  W.  87). 

121.  (1902.)  The  act  of  March  31,  1899, 
Is  only  a  fair  and  reason^le  exercise  of  the 
police  power.  It  does  not  deprive  any  citi- 
zen of  his  property,  or  the  reasonable  use 
thereof,  without  due  process  of  law.  It 
does  not  prohibit  the  right  of  contract.  It 
merely  regulates  the  same  In  a  reasonable 
manner.  It  is  therefore  not  in  conflict 
with  the  constitution,  and  is  in  all  things 
valid.  Wenham  v.  Btate,  65  Neb.  394  (91 
N.  W.  421;  68  L.  R.  A.  826). 

 Ex  parte  proeaadlngrs. 

122.  (1901.)  An  ex  parte  proceeding  by 
which  one  person  seeks  to  deprive  another 
of  his  property,  although  adversary  In  Its 
form.  Is  in  derogation  of  the  common  Taw 
and  the  statute  authorizing  It  must  be 
strictly  followed  or  the  entire  transaction 
will  be  void.  Buchanan  v.  Bdmitten.  1 
Unof.  429  (95  N.  W.  620). 

Taxation  of  propwty. 

123.  (1877.)    Section  24  of  the  "act  to 

Incorporate  cities  of  the  first  class,"  ap- 
proved March  28,  1873.  authorizing  and 
empowering  the  mayor  and  council  of  such 
cities  to  levy  and  collect  taxes  for  gen- 
eral purposes,  Is  not  unconstitutional;  and 
under  this  law,  all  property  within  the 
limits  of  a  city  as  incorporated,  which  is 
taxable  according  to  the  laws  of  the  state, 
Is  subject  to  taxation  by  the  municipal  cor- 
poration for  general  purposes.  Turner  v. 
Althaua,  6  Neb.  54. 

124.  (1904.)  The  sale  of  real  estate  for 
the  payment  of  delinquent  taxes,  under  the 
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proTlsioiui  of  section  1,  article  IX,  chapter 

77,  Compiled  Statutes,  does  not  deprive  the 
owner  of  his  property  without  due  process 
of  law.  WooOrough  v.  DougUu  OtHmtj/t  71 
Se)>.  m  (98  N.  W.  1092). 

125.  (1904.)  An  owner  Is  not  deprived 
of  his  property  without  due  process  of  law 
by  means  of  taxation,  if  he  has  an  op* 
portnnity  to  question  Its  validity  or  the 
amount  of  such  tax  or  assessment  at  some 
Rtage  of  the  proceedings,  either  before  that 
amonnt  is  finally  determined,  or  In  sub- 
sequent proceedings  for  Its  collection. 
Hacker  v.  Howe,  72  Neb.  38S  (101  N.  W. 
2S5). 

126.  (1904.)  Compiled  Statutes,  article 
I,  chapter  77,  pp.  39  and  40,  as  existing 
prior  to  their  repeal  by  the  revenue  act  of 
1903,  are  not  Invalid  as  taking  property  by 
taxation  without  due  process  of  law.  State, 
ex  rel  Morton,  v.  Back,  72  Neb.  402  (100 
N.  W.  952). 

186a.  (1908.)  Due  process  of  law  does 
not  necessarily  require  a  judicial  hearing 
la  matters  of  taxation.  Trainor  v.  Mave- 
rick Loan  d  Tnut  Co.,  80  Neb.  626  (114  N. 
W.  982). 

126b.  (1908.)  A  sale  of  real  estate  by 
the  county  treasurer,  (or  delinquent  taxes, 
without  any  proceeding  In  court,  is  not 
a  taking  of  property  without  due  process  of 
law.  Trainor  v.  Maverick  Loan  tC  Tnut 
Co..  80  Neb.  626  (114  N.  W.  932). 

Local  Improvements. 

127.  (1876.)  A  sUtnte  authorising,  a 
city  to  grade  and  Improve  streets,  one^ialf 
of  the  expense  to  be  paid  by  special  t«x 
or  assessment  on  lots  abutting  thereon  Is 
constitutional,  under  that  provision  an* 
thorlzlng  the  legislature  to  organize  cities 
and  towns  and  restrict  their  power  of  tax- 
ation, and  assessment  Bwrford  v.  City  of 
Omaha,  4  Neb.  336. 

128.  (1888.)    Under  section  31,  chapter 

78.  Compiled  Statutes,  providing  for  the 
establishment  of  roads,  a  party  having  due 
notice  of  the  establishment  of  a  public 
road  over  his  premises,  and  having  neg- 
lected, within  the  time  provided,  to  re- 
move his  fences,  the  enforcement  of  pen- 
alty and  costs  for  such  neglect  is  not  an 
abridgement  of  his  rights  under  sections 
3  and  16  of  article  I  of  the  constitution 
of  this  state,  and  he  Is  not  thereby  de- 
prived of  his  property  without  due  proc- 
ess of  law.  Black  v.  Stein,  28  Neb.  302  (36 
N.  W.  648). 


129.  (1896.)  The  district  Irrlgallon  lav 
does  not  conflict  with  the  constitutlOD 
authorizing  the  taking  of  property  for  pri- 
vate use  only.  Boara  of  Directors  of  Alfolfs 
Irrigation  ZMst.  v.  Collins,  46  Neb.  411  (64 
N.  W.  1086). 

130.  (1896.)  The  act  providing  for  or- 
ganlzatloa  and  promotion  of  Irrigation  dis- 
tricts, and  the  voting  of  bonds  Lherafore, 
does  not  contemplate  the  taking  of  pn^ 

'  erty  without  due  process  of  law,  by  means 
of  taxation,  within  the  prohibition  of  the 
state  or  federal  constitution.  Board  of  Di- 
rectors of  Alfalfa  Irrigation  District  v.  Col- 
lint,  46  Neb.  411  (64  N.  W.  1086). 

131.  (1898.)  Taxation  In  aid  of  in- 
ternal Improvements  such  as  irrigating 
canals  or  ditches  does  not  involve  the  tak- 
ing of  property  for  private  use,  or  without 
due  process  of  law.  Cwnmings  v.  Hyatt,  S4 
Neb.  35  (74  N.  W.  411). 

132.  (1901.)  Section  110  of  the  OaaSit 
city  charter  act,  giving  to  the  ma^  ud 
city  council  unrestricted  rights  In  tbe  !»■ 
provement  of  streets  and  alleys  arcuid  tin 

court  house  Is  not  unconstitutional  as  tak- 
ing proiMrty  without  due  process  of  lav. 
Kountz  V.  City  of  Omaha.  63  Neb.  62  (88  N. 

W.  117). 

topoaition  of  penaltj  or  forfeitiuy. 

188.  (1888.)  SecUon  92.  chapter  IS. 
(implied  Statutes,  1887,  providing  tbat  a 
license  to  sell  intoxicating  liquor  shall  be 
revoked  upon  the  convfctl(m  of  the  llceiisee 
of  any  violation  of  any  law,  ordinance  or 
reguatlon  pertaining  to  the  stie  of  sodi 
liquors,  is  not  a  taking  ot  prc^erty  without 
due  process  of  law.  JfarKfi  v.  SWs,  n 
Neb.  871  (86  N.  W.  564). 

134.  (1904.)  Under  the  police  r-ower  ot 
the  state,  the  legislature  has  power  to  d^ 
dare  property  which  may  be  used  only 
for  an  unlawful  purpose  to  Iw  a  public 
nuisance  and  authorize  the  same  to  be 
abated  summarily  by  public  officers,  but. 
If  property  of  a  nature  Innocent  in  itself 
and  susceptible  of  a  beneficial  use,  hw 
been  used  for  an  unlawful  purpose,  s  stat- 
utory provision  subjecting  It  to  eummary 
forfeiture  to  the  state  as  a  penalty  or  pun- 
ishment for  the  wrongful  use,  without  af- 
fording the  owner  thereof  opportunity  for  a 
hearing,  deprives  him  of  his  property  with* 
out  due  process  of  law.  JfcConnell  v.  Me- 
KilUp,  71  Neb.  712  (99  N.  W.  505:  65  L.  R. 
A.  607). 
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Iniposltlon  of  liability  for  Injnriw  to  per- ' 
■ona. 

135.  (1899.)  The  act  of  June  22,  1867 
(Session  Laws,  p.  88),  making  railroad 
companies  liable,  In  absence  of  negligence, 
for  Injuries  to  passengers  neither  deprives 
carriers  of  property  without  due  process  of 
law,  nor  denies  them  the  equal  protection 
of  the  laws.  Chia^o,  R.  I.  d  P.  B,  Co.  v. 
Young,  58  Neb.  678  (79  N.  W.  666). 

136.  (1900.)  Section  3,  article  I,  chap- 
ter 72,  Clomplled  Statutes,  making  carriers 
presumptively  liable  for  Injuries  to  pas- 
sengers Is  not  inimical  to  the  fourteenth 
amendment  of  the  constitution  of  the 
United  States,  nor  to  section  3,  article  I,  of 
the  constitution  ot  this  state,  as  tending  to 
deprive  railroad  companies  of  their  prop- 
erty without  due  process  of  law.  Chicago, 
R.  X.  (C  P.  B.  Co.  V.  Zernecke.  69  Neb.  689 
(82  N.  W.  26;  6S  L.  R.  A.  610). 


01  vU  remedies  and  proceedings. 

137.  (1893.)  Although  the  right  to  re- 
cover for  damage  to  private  property  Is  re- 
served by  the  constitution.  It  Is  within  the 
power  of  the  legislature  to  regulate  the 
remedy  and  prescribe  the  forms  to  be  ob- 
served In  order  to  enforce  that  ri^t  The 
only  limitation  upon  the  power  of  the  legis- 
lature In  ^t  respect  la  that  the  regulation 
must  be  reasonable,  and  provided  by  gen- 
eral laws  of  uniform  application.  City  of 
Lincoln  v.  Grant,  S8  Neb.  369  (56  N.  W. 
995). 

CONSTRUCTIVE  NOTICa 
See  Notice;  Proceig. 

CONSTRUCTIVE  TRUSTS. 
See  Tnuta,  I,  G. 

CONSULS. 
Authority  of  United  States  consul  to  take 
acknowledgment,  see  Acknowledgment,  |41. 


CONTEMPT. 

ANALYSIS. 

L  ACTS  OB  OONDtrOT  0011 STIT  UTiJM  Q  COHTElIFT  07  OOTJBT. 
Kinds  of  contempt,  1 1. 

Befusal  of  attorney  to  appear  before  Judge,  H  8,  3. 

Affidavit  of  prejudice  of  judge,  4-8. 

Befusal  of  witness  to  be  sworn  or  to  testify-^  ||  9, 10. 

Tampering  with  jury,  1 11. 

Disputing  charge  to  grand  Jury,  1 18. 

Ifisconduct  of  jury,  §  13. 

PubllcaUons  relating  to  pending  proceedli^  SI  14-18. 
Disobedience  of  order  of  court,  IS  18-86. 
Attempt  to  evade  judgment  by  another  proceeding,  1 87. 
Excuses  or  defenses,  S  88-31. 

n.  POWBB  TO  PUNISH  AND  PBOCEEDINGS  THEBEFOB. 
Nature  and  grounds  of  power,  |  38. 
Scope  and  extmt  of  authority  to  punish. 
^—  Courts  In  general,  ||  33-3ti. 

 Judges,  1 36. 

 Notary  public,  II37-S9. 

 County  courts,  S  40. 

 DUtrict  courts,  S  S  41,  42. 

-        Superior  courts,  S  48. 

Nature  and  form  of  remedy,  {|  44-48a. 

Joinder  of  causes,  {  40. 

Transferring  hearing  to  another  Judge,  SI  60,  51. 
Necessity  of  arraignment,  1 88. 
Affldavit,  IS  53-57. 
Complaint  or  information,  fiS  56-68. 
Answer,  IS  70-78. 
Questions  of  law  and  fact,  S  74. 
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I X  CONTEMPT.  I  to 

Evidence  and  proof  of  contempt,  ||  76-80, 
Beview,  H  81-89. 

XIX  PmrUHKBllT. 

In  gwneral,  ||  90-98. 


Cboss-Refebences. 
Dlsbarmeut   of  attorneys,  see  Attorney 
and  Client,  H  17,  23. 

Release  (or  want  of  Jurisdiction  to  com- 
mit, see  Habetu  Oorpnt,  1 10. 

Arrest  to  enforce  judgment  In  bastardy 
proceeding,  see  Bastardy,  {{ 122,  Hi. 

Violation  of  injunction,  see  Injunction, 
9S  155-169. 

PrlTllegea  of  witness,  see  Witneases.  Ill, 

C. 

Change  of  Tenue  in  contempt  proceedings, 
see  Venw,  i  22. 

I.  ACTS  OB  CONDUCT  CONSTITUTINa 

CONTEMPT  OF  COUBT. 
Kinds  of  oontonpt. 

1.  (1882.)  Contempt^  are  either  direct 
or  constructive,  i.  e..  in  the  presence  of  the 
court  or  acts  or  omission  tending  to  pre- 
vent the  administration  of  Justice.  Oandy 
V.  State,  13  Neb.  445  (14  N.  W.  14S). 

Befusal  of  attorney  to  appear  before  Judge. 

2.  (1895.)  A  candid  statement  by  an 
attorney,  In  respectful  language,  of  his  rea- 
sons (or  refusing  to  appear  before  a  partic- 
ular Judge,  will  not,  of  Itself,  sustain  a  con- 
viction on  the  charge  of  contempt  Hawea 
V.  State,  46  Neb.  149  (64  N.  W.  699). 

3.  (1895.)  An  attorney  has  a  right  to 
refuse  a  retainer  which  would  require  his 
appearance  before  a  particular  Judge,  and 
a  candid  statement  to  the  court  or  Judge, 
In  respectful  language  of  the  reasons  for 
such  a  course,  will  not  of  Itself  sustain  a 
conviction  on  the  charge  of  contempt 
Hawes  V.  State,  46  Neb.  149  (64  N.  W.  699). 

Affidavit  of  prejudice  of  Jud^. 

4.  (1896.)    It  is  not  a  contempt  per  Be  to 

present  to  a  judge.  In  respectful  language 
and  in  a  proper  manner,  an  application 
for  a  trial  before  another  judge  on  account 
of  the  former' s  prejudice.  Le  Hane  v. 
State,  48  Neb.  105  (66  N.  W.  1017). 

5.  (1896.)  In  a  summary  proceeding,  a 
peraon  making  an  application  for  a  transfer 
to  another  judge  because  of  prejudice,  can- 
not be*  punished  for  contempt  because  of 
the  character  of  the  original  publication  of 
such  documents,  of  of  Improper  motives  in 
making  the  triplication.  Such  a  proceeding 
must  be  based  on  information  as  for  con- 


structive contempt.  LeHane  v.  Stale,  48 
Neb.  105  (66  N.  W.  1017). 

6.  (1896.)  When  proof  of  prejudice  of 
a  Judge  in  a  contempt  proceeding  Is  of  i 
documentary  character,  the  presenting  of 
the  application.  If  it  Is  so  made  In  good 
faith.  Is  not  a  contempt  of  court  merelj 
because  the  documents  offered  in  evidence 
do  reflect  upon  the  character  of  the  Judge, 
and  even  though  their  original  publication 
may  have  been  contemptuous  or  Ubelons. 
Le  Bane  v.  State,  48  Neb.  106  (66  N.  W. 
1017). 

7.  ( 1896. )  An  application  to  hire 
another  Judge  hear  a  contempt  proceeding 
must  be  supported  by  evidence,  and  the 
tender  of  such  evidence  is  not  a  contempt 
of  court  when  made  in  good  faith  for  the 
purpose  of  proving  such  prejudice  and  not 
for  the  purpose  of  reflecting  upon  the 
judge's  honor,  integrity,  or  character.  Le 
Hane  v.  State.  48  Neb.  105  (66  N.  W.  lOlT). 

8.  (1896.)  An  attorney  at  law  appSed 
to  a  district  judge  tor  an  order  transferring 

a  cause  to  another  judge  (or  trial.  becMse 
of  prejudice  on  the  part  of  the  first  He 
supported  the  application  by  proof  that  he 
had  published  a  libel  of  and  concerning  the 
Judge  to  whom  the  application  was  nude, 
and  attached  a  copy  ot  the  libelous  pabllei- 
lion  to  his  affidavit.  The  application  was 
Itself  made  In  respectful  language  and  It 
did  not  appear  that  it  was  not  presented  in 
a  respectful  manner.  Held,  That  the  at- 
torney could  not  be  summarily  convicted  of 
contempt  without  an  Information  and  trial, 
because  of  matter  contained  in  the  libelous 
publication.  Le  Hane  v.  State,  48  Neb.  11^ 
(66  N.  W.  1017). 

Befusal  of  wltueaa  to  be  sworn  or  to  tes- 
tify. 

9.  (1895.)    A    witness   who  contumari- 
ously   refuses  to   answer   any  legal  and 
proper  question  asked  htm  is  gu'Uy  ot  & 
contempt.    WUcox  v.  State,  46  Neb.  402 
N.  W.  1072). 

9a.  (1895.)  When  a  witness  is  cora- 
mitted  for  contempt  for  refusing  to  testify, 
the  questions  asked  and  refused  to  be  an- 
swered must  be  stated  in  the  order  of  com- 
mitment Wilcox  V.  State,  46  Neb.  40S  (M 
N.  W.  1073). 
640 

Digitized  by  GooqIc 


iio 


CONTEMPT. 


10.  (1896.)  It  l8  not  a  contempt  of 
court  for  a  witness  to  decline  merely  to  be 
sworn,  but  he  must  also  refuse  to  be  af- 
firmed, and  the  record  must  so  disclose. 
Wilcox  V.  State,  46  Neb.  402  (64  N.  W. 
1072). 

Tampering  with  jury. 

11.  (1907.)  All  vtlfu]  attempts  of  what- 
ever nature,  seeking  to  Improperly  In- 
fluence Jurors  in  the  Impartial  discbarge 
of  their  duties,  whether  it  be  by  conversa- 
tions or  discussions,  or  attempts  to  brib^ 
constitute  contempts  Emery  v.  State,  78 
Neb.  547  (111  N.  W.  847). 

Dlaputlug  charge  to  grand  Jury. 

12.  (1894.)  Where  a  court  gtrea  au  in- 
flammatory charge  to  a  grand  Jury,  attor- 
neys for  a  person  Indicted  thereby,  who  In 
good  faith  allege  in  respectful  language 
that  the  charge  is  inflammatory,  and  move 
to  quash  the  Indictment  on  that  ground,  are 
not  guilty  of  contempt,  although  he  mistakes 
his  remedy  by  moUon  Instead  of  by  plea. 
Oloir  V.  State,  40  Neb.  534  (59  N.  W.  118; 
28  U  R.  A.  367). 

Xisconduct  of  Jury. 

13.  (1880.)  A  Jury  Is  liable  to  a  fine 
for  contempt  If  they  return  a  verdict  that 
they  agree  to  disagree.  Oreen  v.  State,  10 
Neb.  102  (4  N.  W.  422). 

Publications  rdating  to  pending  proceed- 
ings. 

14.  (1896.)  Where  a  newspaper  article 
is  not  per  «e  contemptuous,  or  where  It  la 
susceptible  of  more  than  one  reasonable 
construction,  one  of  which  is  innocent  and 
requires  an  innuendo  to  apply  its  meaning 
to  the  court,  and  the  record  fall3  to  dis- 
close that  the  language  was  employed  in  Its 
culpable  sense,  the  publisher  Is  not  liable 
for  contempt.  Rogewater  v.  State,  47  Neb. 
630  (  66  N.  W.  640). 

15.  (1896.)  To  constitute  any  publicar 
tion  contemptuous  it  must  reflect  upon  the 
conduct  of  the  court  in  reference  to  a  cause 
or  proceeding  then  pending  In  court  and 
undetermined,  and  be  of  a  character  tend- 
\iiS  to  influence  its  decision,  or  obstruct,  in- 
terrupt, or  embarrass  the  due  administra- 
tion of  Justice.  Roaewater  v.  State,  47  Neb. 
630  (66  N.  W.  640). 

16.  (1900.)  A  newspaper  corporation 
which  deliberately  seelrs  to  Influence  Judi- 
cial action  by  the  publication  of  articles 
threatening  the  Judges  with  public  odium 
and  reprobation  in  case  they  decide  a  p<>nd- 


Ing  cause  In  a  particular  way,  la  gnllty  of 
constructiTe  contempt  S^ite  v.  Bee  Put- 
lithitiff  Co.,  60  Neb.  882  (88  N.  W.  204;  88 
Am.  Rep.  531;   50  L.  R.  A.  195);  State 

V.  Roaewater,  60  Neb.  438  (83  N.  W.  353). 

.17.  (1900.)  The  press  and  the  public 
have  the  right  to  freely  discuss,  criticise 
and  censure  the  decisions  of  the  courts; 
but  they  have  no  ris^t,  while  a  cause  is 
pending,  to  attempt,  by  threats  or  other 
form  of  intimidation,  to  control  judicial 
action.  State  v.  Bee  Publishing  Co,,  60 
Neb.  282  (83  N.  W.  204;  83  Am.  St.  Rep. 
631;  50  L.  R.  A.  195);  State  v.  Roaewater, 
60  Neb.  438  (83  N.  W.  353). 

18.  (1895.)  A  publication  regarding  a 
cause  during  Its  pendency  In  court,  which 
tends  to  corrupt  or  embarrass  the  adminis- 
tration of  Justice  and  to  produce  a  prejudice 
In  the  minds  of  the  public  with  respect  to 
the  merits  of  the  cause.  Is  a  contempt  and 
punishable.  Percival  v.  State,  46  Neb.  741 
(64  N.  W.  221;  60  Am.  St  Rep.  668). 

Disobedience  of  order  of  court 

19.  (1894.)  When  by  an  order  of  a  dis- 
trict Judge  a  county  clerk  has  been  re- 
quired to  place  upon  official  and  sample 
ballots  the  name  of  a  candidatee  and  to 
make  due  return  of  his  compliance  at  a 
time  fixed,,  a  failure  to  comply  may  be 
punished  as  being  in  contempt  of  the  au- 
thority of  such  Judge.  McAleeae  v.  State, 
42  Neb.  886  (  61  N.  W.  88). 

20.  (1895.)  A  defendant  in  a  civil  ac- 
tion who  has  failed  to  comply  with  an 
order  of  court  directing  the  payment  by 
him  of  a  certain  sum  of  money  to  apply  on 
8  Judgment  recovered  therein  against  him 
is  not  liable  to  punishment  as  for  a  con- 
tempt in  refusing  to  comply  with  such 
order  where  such  disobedience  was  not 
wilful,  but  was  solely  on  account  of  his 
being  Insolvent  and  wholly  unable  to  pay 
the  amount  in  the  order  required..  Bato- 
thom  V.  ^tate,  45  Neb.  871  (64  N.  W.  359). 

21.  (1895.)  Unless  the  disobedience  of 
an  order  of  court  is  wilful  there  is  no  con- 
tempt. Hawthorn  v.  State,  46  Neb.  871  (64 
N.  W.  359). 

22.  (1895.)  Au  order  in  proceedings 
in  aid  of  execution  as  provided  for  In  the 
code  of  civil  procedure,  to  a  third  person 
to  turn  over  property  In  his  or  her  posses- 
sion to  be  applied  in  discharge  of  ihe  Judg- 
ment, if  disobeyed,  cannot  be  enforced  by 
imprisonment  of  the  party  so  ordered,  as 
for  a  contempt  nnder  section  546  of  the 
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code.  In  re  HavJtk,  46  Neb.  747  (64  N.  W. 
234). 

23.  (ISSd.)  One  who  wilfully  disobeys 
a  restraining  order  Is  guilty  of  contempt. 
Hydock  V.  Btate,  59  Neb.  296  (80  N.  W. 
S02). 

24.  (1899.)  A  party  is  guilty  of  cbn- 
tempt  who  wilfully  disregards,  or  refases 
to  comply  with,  an  order  of  court  directing 
bfm  to  restore  the  subject-matter  of  litiga- 
tion, if  the  court  possessed  jurisdiction  to 
enter  the  same,  although  the  proceedings 
may  have  been  nerer  so  erroneoiis.  /6n- 
kin»  V.  Btate,  S9  Neb.  68  (80  N.  W.  268). 

25.  (1898.)  Ordinarily  the  non-compli- 
ance with  an  order  for  payment  of  perma- 
nent alimony  Is  not  punishable  aa  for  con- 
tempt of  court.  Leeder  v.  State,  6E  Neb.  133 
(75  N.  W.  6413. 

26.  (1900.)  A  party  who,  aften  vaear 
tion  of  judgment,  wllfally  falls  to  comply 
with  a  lawful  order  for  restitution  may  be 
proceeded  against  as  for  a  criminal  con- 
tempt. Jenkint  v.  Btate,  60  Neb.  205  (82  N. 
W.  622). 

Attempt  to  evade  Judgment  by  another 

proceeding. 

27.  (1906.)  A  proceeding  commenced 
in  a  county  court  for  the  evident  purpose 
and  intent  of  evading  the  effect  of  a  determ- 
ination of  a  proceeding  of  the  same  cause 
In  the  district  court  Is  a  contempt  of  the 
district  court  Terrif  «.  Btate,  77  Neb.  612 
(110  N.  W.  733). 

SxcussB  or  defensas, 

28.  (1899.)  In  a  contempt  ^ceeding 
based  on  the  alleged  Tlolatlon  of  a  Judicial 
order,  such  order  may  be  examined  only 
with  a  view  to  ascertaining  whether  it  was 
coram  iudice.  No  mere  error  or  Irregular- 
ity therein,  or  in  the  proceedings  leading 
thereto,  excuses  its  disobedience.  Nebratka 
OMldren'9  Home  Society  v.  Btate,  57  Neb. 
765  (78  N.  W.  267). 

•  29.  (1900.)  One  who  Is  In  contempt  of 
court  by  reason  of  disobeying  an  order  to 
restore  the  subject  of  litigation,  may  purge 
himself  of  such  contempt  by  showing  that 
his  failure  to  comply  with  the  order  was 
not  atributeable  to  mere  contumacy,  but 
wag  due  to  an  inability  (not  volnntarily 
created)  to  comply  with  such  order.  Jen- 
fcins  V.  State.  60  Neb.  205  (82  N.  W.  622). 

30.  (1900.)  A  disavowal  by  contemnor 
of  Intention  to  commit  a  contempt  of  court, 
when  made  in  good  faith,  though  insuffi- 
cient to  purge  the  contempt,  Is,  at  least,  re- 
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ceivable  In  eztenoatlon  of  the  offeoM. 
Mackav  v.  State,  60  Neb.  143  (S2  N.  W. 

372). 

31.  (1901.)  Inability  to  obey  a  writ  k- 
sultlng  from  an  act  done  knoT^Ingly  and 
wilfully  does  not  purge  of  contempt  Budt- 
int  V.  State,  61  Neb.  871  (86  N.-W.  4R6). 

II.  FOWEB  TO  PITHira,  AHD  VBO- 
CBSDINQS  THEBEFOB. 
Nature  and  grounds  of  power. 

32.  (1899.)  Contempt  proceedings  maj 
be  punitive  merely,  or  tb«y  may  be  reme- 
dial, to  compel  obedience  to  an  order  fbr 
the  time  restated,  yebratka  CJkiUres'i 
Home  Bodetjf  v.  Btate,  67  Neb.  766  (78  N. 
W.  267). 

Scope  and  extent  of  authority  to  punish. 
Courts  In  general. 

33.  (1888.)  The  power  to  punish  for 
violation  of  its  orders  or  judgments  is  in- 
herent in  every  court  having  common-l&w 
jurisdiction,  without  any  expressed  statn- 
tory  authority.  Kregel  v.  Bartling,  28  Ndi. 
848  (37  N.  W.  668). 

34.  (1899.)  The  power  to  punish  for 
contempt  Is  incident  to  every  judldtl  tri- 
bunal, derived  from  its  very  constltntioo, 
without  any  express  statutory  aid,  and  mar 
generally  be  exercised  only  by  tliat  tribunal 
whose  order  has  been  violated  or  proceed- 
ings Interfered  with.  IJeitraeka  OhUiren'i 
Home  Society  v.  State,  57  Neb.  766  (78  N. 
W.  267). 

86.  (1900.)  The  common  law  power  of 
the  courts  to  punish  for  oonstrucUve  con- 
tempts is,  in  this  state,  expressly  confirmed 
by  legislative  enactment  State  v.  Bee  Pub- 
lighing  Oo^  60  Neb.  282  (83  N.  W.  204;  S3 
Am.  St  Rep.  631;  60  L.  R.  A.  195);  State 
t>.  Rosewater.  60  Neb.  438  (  83  N.  W.  353). 

— ^—  Judges. 

86.  (1899.)  A  Judge  In  vacation,  vested 
by  law  with  Jurisdiction  to  conduct  certain 
proceedings,  bas  the  Inherent  power,  in- 
cident to  that  Jurisdiction,  to  hear  and  de- 
termine proceedings  for  contempt  tor  the 
purpose  of  enforcing  his  orders  in  the 
principal  matter.  Jtebraaka  Children't  Home 
Societv  V.  suae,  67  Neb.  766  (78  N.  W. 
267). 

——Notary  public. 

37.  (1887.)  A  notary  public  has  power 
to  commit  for  contempt  a  witness  who  re- 
fuses to  give  his  deposition  in  a  proper 
case.  Dogge  v.  State,  21  Neb.  272  (31  N. 
W.  929). 
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38.  (1891.)  NoUrles  public,  uuder  sec- 
tion 7  of  cbapter  61.  Compiled  Statutes, 
ire  not  authorized  to  punish  by  flue  or  Im- 
prisonment persons  guilty  of  misdemeanor, 
or  misbehavior,  during  the  taking  of  dep> 
oBitlons.  Courtnay  v.  Knox,  31  Neb.  662 
(48  N.  W.  763). 

39.  (1906.)  When  a  vltness  falls  to  at- 
tend before  a  notary  public  In  obedience  to 
■\  Eubpcena  Issued  by  that  officer,  he  may  be 
punished  as  for  a  contempt;  but  such  puu- 
ishment  cannot  exceed  a  fine  of  $50,  and  the 
notary  Is  not  authorized  by  statute  to  com- 
mit the  witness  to  the  county  Jail  therefor. 
In  re  Butler,  76  Neb.  267  (107  N.  W.  672). 


—~—  County  courts. 

40.  ( 1892. )  A  county  Judge  has  no 
power  to  commit  for  contempt  one  guilty 
of  disobedience  of  an  injunction  allowed  by 
him  In  an  action  in  the  district  court.  In 
such  a  case  the  contempt  Is  against  the  dis- 
trict court.  Johnson  v,  Bouton,  36  Neb. 
898  (63  N.  W.  996). 

I        District  courts. 

41.  (1882.)  The  district  court  has  au- 
thority to  punish  by  proceedings  for  con- 
tempt any  person  who  attempts  to  corrupt 
or  unlawfully  influence  Jurors  In  a  case 
pending  before  the  court  Oandy  v.  State, 
13  Neb.  445  (14  N.  W.  143). 

42.  (1906.)  The  district  court  has  Juris- 
diction to  punish  contempt  by  fine  or  Im- 
prisonment, or  both.  Back  v.  State,  76  Neb. 
603  (106  N.  W.  787). 


Superior  courts. 


43.  (1906.)  A  court  of  record  may  not 
punish,  as  for  a  criminal  contempt,  sum- 
marily, without  formal  accusation  or  com- 
pl^nt,  and  without  afFordlng  the  accused  a 

reasonable  time  to  prepare  his  defense,  ex- 
cept in  those  ccses  in  which  the  Judge  Is, 
while  In  exercise  of  iiis  office,  an  actual  wit- 
ness of  the  alleged  contemptuous  conduct, 
or,  at  least,  of  a  substantial  part  thereof,  so 
that  he  Is  not  compelled  to  inform  hlmsolf 
concerning  It  and  of  the  circumstances  of 
its  commission  by  the  testimony  of  wlt- 
uesses.  Gordon  v.  State,  73  Neb.  221  (102 
M.  W.  468). 

BTatore  and  form  of  remedy. 

44.  Proceedings  In  contempt  are  In  their 
nature  criminal,  and  the  strict  rules  of  con- 
struction applicable  to  criminal  proceedings 
are  to  govern  therein.  (1882)  Oandy  v. 
State,  13  Neb.  446  (14  N.  W.  143);  (1886) 
Boyd  V.  State.  19  Neb.  128  (26  N.  W.  926) ; 


(1896)  Hawea  v.  State,  46  Neb.  149  (64  N. 
W.  699);  (1896)  O'Chander  v.  State,  46  Neb. 
10  (64  N.  W.  873);  (1896)  Zimmerman  v. 
State,  46  Neb.  13  (64  N.  W.  S75). 

45.  (1896.)  Proceeding  for  contempt 
under  our  system  Is  in  the  nature  of  a 
criminal  prosecution  and  that  the  same 
degree  of  certainty  Is  required  in  stating 
the  oftense  as  In  prosecutions  under  the 
criminal  code.  Oooley  «.  State,  46  Neb.  603 
(65  N.  W.  799). 

46.  (1896.)  The  rules  of  strict  con- 
Biructlon  applicable  to  procedure  In  crimi- 
nal cases  should  .govern  proceedings  to 
punish  one  for  contempt.  BeiAett  v.  State, 
49  Neb.  210  (68  N.  W.  473). 

47.  (1898.)  A  proceeding  against  a 
party  for  contempt  Is  In  the  nature  of  a 
prosecution  for  a  crime  and  the  rules  of 
strict  construction  applicable  in  criminal 
proceedings  are  ^veraable  therein.  BerO- 
man  v.  State,  54  Neb.  626  (74  N.  W.  1097). 

48.  ( 1899. )  Proceedings  In  contempt 
aro  in  their  nature  criminal,  the  rules  of 
strict  construction  applicable  to  criminal 
prosecutions  obtain  therein,  uid  presump- 
tions and  intendments  will  not  be  indulged 
to  sustain  a  conviction  for  contempt  of 
court.  Hydocle  v.  State,  69  Neb.  296  (80  N. 
W.  902). 

48a.  ( 1907. )  A  prosecution  for  con- 
tempt of  court  is  a  criminal  proceeding. 
The  def^dant  Is  entitled  to  the  benefit  of 
and  reasonable  doubt  ai  to  his  guilt  Con- 
nell  V.  State,  80  Neb.  296  (114  N.  W.  294). 

Joinder  of  causes. 

49.  ( 1897. )  A  charge  of  malpractice 
against  an  attorney  and  coxinselor  at  law 
may  be  Joined  with  a  prosecution  for  a  con- 
tempt where  both  charges  Involve  a  single 
trauBactlon.  Blodgett  v.  State,  60  Neb.  121 
(69  N.  W.  751). 

Transferring  hearing  to  another  Judge. 

50.  (1899.)  The  power  to  punish  for 
contempt  being  restricted  to  the  tribunal 
whose  authority  Is  defied,  it  is  not  error  for 
a  Judge,  who  within  his  authority  has  made 
an  order  in  vacation,  to  refuse  to  transfer 
to  another  Judge  for  hearing  a  proceeding 
in  contempt  based  on  the  disobedience  of 
such  order.  NebrasTea  Children's  Home  So- 
ciety V.  State,  57  Neb.  766  (78  N.  W.  267). 

51.  ( 1906. )  Upon  prosecution  for  con- 
tempt In  the  district  court,  the  Judge  before 
whom  the  cause  Is  regularly  to  be  heard 
may  refuse  to  transfer  the  cause  to  another 
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Jndge  of  the  same  court  for  bearing,  unless 
It  Is  made  to  appear  by  due  proof  that  a 
fair  and  Impartial  trial  cannot  be  had  be- 
fore him,  or  that  some  other  ground  for 
change  of  vetaue  prescribed  by  statute  ex- 
ists. Back  V.  State,  76  Neb.  603  (106  N.  W. 
787). 

Necessity  of  arraignment. 

52.  (1899.)  It  is  not  necessary  In  a  con- 
tempt proceeding  that  the  defendant  be  for- 
mally arraigned.  Kehrtuka  Children's  Borne 
Society  v.  State,  57  Neb.  765  (78  N.  W,  867). 

Affidavit. 

53.  (1891.)  In  all  matters  based  on  the 
oath  of  a  party  charging  another  with  the 
commission  of  an  offenv  by  which  he  must 
be  deprived  of  his  liberty,  the  charge  must 
be  specific  and  direct.  Mere  here^ay  will 
not  do.  Ludden  v.  State,  31  Neb.  429  (48 
N.  W.  61). 

54.  (1894.)  Proceedings  for  the  punish- 
ment of  contempt  by  a  county  clerk  for 
failure  to  place  names  upon  the  sample 
ballots  may  be  bad  upon  an  affidavit,  sworn 
to  before  any  officer  by  law  authorized  to 
administer  an  oath.  McAleese  v.  State,  42 
Neb.  886  (61  N.  W.  88). 

55.  (1895.)  In  a  proceeding  to  punish 
for  an  alleged  contempt,  not  committed  in 
the  presence  of  the  court,  the  affidavit  upon 
which  the  proceeding  Is  based  is  Jurisdic- 
tional, and  it  must  affirmatively  disclose 
sufficient  facts  to  show  that  the  case  is 
one  over  which  the  court  has  Jurisdiction. 
Hawthorne  v.  State,  45  Neb.  871  (64  N.  W. 
359). 

56.  (1898.)  The  affidavit  must  state  the 
acts  of  the  asserted  contempt  with  as  much 
certainty  u  Is  reQulred  in  a  statement  of 
an  offense  In  a  prosecution  for  a  crime. 
The  statements  must  be  as  of  the  personal 
knowledge  of  the  affiant.  They  may  not  be 
on  Information  and  belief.  Herdman  v. 
State.  54  Neb.  626  (74  N.  W.  1097). 

57.  (1898.)  In  a  proceeding  for  con- 
tempt the  ^davlt  is  Jurisdictional.  Herd- 
man  V.  State.  64  Neb.  626  (74  N.  W.  1097). 

Complaint  or  information.  , 

58.  (1882.)  Proceedings  for  contempt 
not  Committed  In  the  presence  of  the  court 
are  Instituted  by  flllng  an  Information  un- 
der oath  stating  the  facts  constituting  the 
alleged  contempt.  An  attachment  or  order 
to  show  cause  will  then  be  Issued,  and  the 
party  accused  brought  before  the  court.  As 
the  proceeding  is  solely  to  protect  public 


Justice  frOm  obstruction  the  accused  Is  not 
entitled  to  trial  by  Jury.  Oandy  v.  Btak, 
13  Neb.  446  (14  N.  W.  143). 

69.  (1882.)  Contempt  proceedings  are 
criminal  In  nature,  and  the  same  degree  of 
certainty  Is  required  In  stating  the  offense 
as  would  be  required  If  Instituted  under  tbe 
criminal  law.  The  act  itself  must  be  set 
out  Oandy  v.  State,  13  Neb.  446  (14  N.  W. 
143). 

60.  (1891.)  Proceedings  for  contempt 
not  committed  In  the  presence  of  tbe  court 
are  Instituted  by  filing  an  Information  un- 
der oath  stating  the  facts  constituting  tbe 
alleged  contempt.  The  charge  should  be 
stated  in  a  positive  manner,  and  it  is  not 
sufficient  for  the  affiant  to  allege  that  he  "is 
informed  and  believes"  certain  materiil 
facts.  Ludden  v.  State,  81  Neb.  429  (48  N. 
W.  61). 

61.  (1895.)  A  complaint  on  informattofl 
in  contempt  based  on  the  vlolatiou  of  an 
injunction,  in  force  on  an  appeal  under  an 
invalid  bond,  is  Insufficient  to  sustain  a 
conviction.  O'Chander  v.  State,  46  Neb.  10 
(64  N.  W.  373). 

62.  (1896.)  A  complaint  Is  InsulBcient 
as  the  foundation  of  proceedings  for  con- 
structive contempt  which  fails  to  state  tbe 
facta  constituting  the  alleged  offense,  and 
showing  that  the  act  of  the  accused  amounts 
to  a  fraud  upon  the'  court,  or  tends  to 
hinder  or  embarrass  It  In  the  administration 
of  Justice.  Cooley  v.  State,  46  Neb.  603  [«6 
N.  W.  799). 

63.  (1896.)  For  acts  contemptaous  in 
their  character,  committed  In  the  presence 
of  the  court,  the  court  may  inflict  a  sum- 
mary punishment  upon  the  offender  witb- 
out  Information  filed  or  trial ;  but  when  tbe 
acts  constituting  a  contempt  are  not  com- 
mitted in  the  presence  of  the  court,  an  in- 
formation under  oath  must  be  filed  and  tbe 
defendant  Is  entitled  to  a  trial  of  tbe  facts 
therein  alleged.  Le  Sane  v.  State,  48  Neb. 
105  (66  N.  W.  1017). 

64.  (1899.)  If  the  terms  of  an  informa- 
tion In  contempt  clearly  show  that  the  act 
complained  of  was  wilful,  tbe  intomiation 
win  not  be  held  bad  for  the  ftillure  to  use 
the  word  "wilful."  Nebraska  CMldm'i 
Home  Society  v.  State,  57  -Neb.  766  (  78  N. 
W.  267). 

65.  (1903.)  While  a  formal  accusation 
is  not  necessary  to  a  prosecution  for  con- 
tempt committed  In  the  presence  of  the 
court,  the  record  must  show  that  sncb  as 
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offense  bas  been  committed  In  order  to  sus- 
tain a  conviction.  Ogaen  v.  State,  3  Unof. 
S86  (93  N.  W.  203). 

66.  (1903.)  A  recital  that  the  accused 
addressed  Insulting  and  menacing  language 
to  the  CO  At  is  a  mere  conclusion;  the 
language  itself  should  be  set  out  to  enable 
the  reviewing  court  to  determine  whether 
it  was  actually  contemptuous.  Ogden  v. 
.<tate,  3  Unof.  886  (93  N.  W.  203). 

67.  (1908.)  A  prosecution  for  construe- 
tive  contempt  is  based  upon  an  affldavlt 
or  information  alleging  the  facts  constitut- 
ing the  contempt  If  such  Information  Is 
amended  by  Interlineation  In  matter  of  snb- 
stance,  it  must  be  reverlfled,  and  there 
must  be  a  trial  thereon  as  upon  a  new 
prosecution.  BaeJc  v.  State,  76  Neb.  60S 
(106  N.  W.  787). 

68.  (1906.)  A  prosecution  for  contempt 
is  "in  the  nature  of  a  prosecution  for  a 
crime,"  and  the  affldaTlt  or  Information 
must  state  the  acta  constituting  the  offense 
with  as  great  certainty  as  Is  required  in 
ci-lmlnal  proceedings.  Back  v.  State,  76  Neb. 
603  (106  N.  W.  787). 

69.  (1907.)  Where  the  charge  of  con- 
tempt of  court  Is  set  forth  in  an  informa- 
tion in  positive  and  direct  terms,  the  state- 
ment by  the  public  prosecutor  In  his  Torlll- 
cation  thereto  "that  the  allegations  and 
charges  in  the  wfthln  information  are  true, 
as  he  verily  believes,"  does  not  render  such 
Information  void.  Emery  v.  State,  78  Neb. 
647  (lU  N.  W.  347). 

Answer. 

70.  (1896.)  Where,  In  a  proceeding  for 
an  indirect  or  constructive  contempt,  con- 
sisting of  the  publication  In  a  newspaper, 
the  article  upon  which  the  complaint  is 
baaed  Is  indellnlte  in  its  meaning  and  appli- 
cation, and  is  not  libelous  per  se.  and  does 
not,  unless  aided  by  an  Innuendo,  apply  to 
the  court,  nor  reflect  upon  Its  Integrity  or 
purpose,  and,  in  so  far  as  any  reflection 
upon  the  court  Is  concerned,  is  capable  of 
an  Innocent  interpretation;  and  the  defend- 
ant, in  an  answer  sworn  to  by  him,  posi- 
tively asserts  that  he  used  the  language 
employed  In  the  article  in  a  meaning  other 
than  libelous,  and  with  no  Intent  to  reflect 
upon  either  the  Integrity  or  honesty  of  pur- 
pose of  the  Judge,  or  to  embarrass  or  im- 
pede the  administration  of  Justice,  such 
answer  will  be  taken  as  conclusive.  Perci- 
val  V.  State,  46  Neb.  741  (64  N.  W.  221;  60 
Am.  St.  Rep.  668). 


71.  (1899.)  Where  a  contempt  proceed- 
ing Is  Instituted  by  Inforihatlon  and  a  rule 
to  show  cause,  it  Is  the  duty  of  the  defend- 

■  ant  to  file  an  answer  If  he  desires  to 
traverse  the  facts  charged.  Falling  on  suffi- 
cient opportunity  to  so  do,  the  court  may 
treat  the  facts  alleged  in  the  information 
as  confessed.  Nebraska  Children's  Home 
Sflcietv  V.  State,  57  Neb.  765  (78  N.  W.  267). 

72.  ( 1903. )  Where  an  information  is 
filed  charging  defendant  with  a  contempt  of 
court  and  he  Is  requested  to  file  an  answer 
to  said  chains  but  refuses  to  do  so  and 
stands  mute,  such  refusal  may  be  treated 
by  the  court  as  an  admission  of  the  charges 
contained  In  the  information.  Toozer  v. 
State,  6  Unof.  182  (97  N.  W.  684). 

73.  (1907.)  In  a  prosecution  for  con- 
tempt where  the  act  complained  of  Is  In 
Itself  a  contempt  of  court,  a  denial  on  oath 
of  its  commission  raises  an  Issue  of  fact 
for  trial,  and  does  not  entitle  the  accused 
to  an  acquittance.  Emery  v.  State,  78  Neb. 
547  (111  N.  W.  347). 

Questions  of  law  and  fact. 

74.  ( 1894.)  In  contempt  proceedings, 
whether  a  fidlure  to  comply  with  ui  order 
has  been  satlstectortly  explained  la  a  ques- 
tion of  fact  for  the  trial  court,  and  Its 
judgment  will  not  be  reversed  unless  clearly 
wrong.  McAleese  v.  State,  42  Neb.  886  (61 
N.  W.  88). 

Evidence  and  proof  of  contempt. 

75.  (1891  )  Proof  examined,  and  held 
not  to  sustain  the  finding  of  the  court  that 
the  plaintiff  In  error  had  violated  the  order 
of  the  court  Ludden  v.  State,  81  Neb.  429 
(48  N.  W.  61). 

76.  (1895.)  To  sustain  a  conviction  for 
contempt  It  should  appear  that  the  language 
or  conduct  imputed  to  the  accused  la  con- 
temptuous per  se,  or,  if  It  may  be  con- 
temptuous or  innocent  according  to  the  cir- 
cumstances of  the  case,  it  should  appear 
from  the  record  to  have  been  employed  in 
Its  culpable  sense.  Hawes  v.  State,  46  Neb. 
149  (64  N.  W.  699). 

77.  78.  (1895.)  Presumptions  and  in- 
tendments wilt  not  be  indulged  in.  In  order 
to  sustain  convictions  for  contempt  of  court. 
Hatoes  V.  State.  46  Neb.  149  (64  N.  W.  699) ; 
(1905)  Oritea  v.  State,  74  Neb.  687  (lOS  N. 
W.  469). 

79.  (1900.)  Evidence  in  a  contempt  pro- 
ceeding examined,  and  found  to  establish 
the  defendant's  guilt  of  the  offense  charged 

Digitized  by  GooQle 


S80 


CONTEMPT. 


192 


In  the  iDformatlon.   State  v.  Rotetoater,  60 

Neb.  438  (83  N.  W.  353). 

80.  1903.)  Where  the  prosecution  tor 
contempt  proceeds  on  the  theory  that  such 
contempt  was  committed  in  the  presence  of 
the  court,  the  record  Is  Insufficient  unless 
It  shows  that  the  offense  was  thus  com- 
mitted. Ogden  v.  State,  3  Unof.  886  (93  N. 
W.  203). 

Beview. 

Review  of  contempt  for  Tlolatlng  order 
of  Injunction,  see  Injunction,  i  169. 

81,  82.  A  judgment  for  contempt  may  be 
reviewed  on  error  in  the  supreme  court  in 
the  same  manner  as  criminal  cases.  (1882) 
aandy  v.  State,  13  Neb.  445  (14  N.  W.  143) ; 
(1895)  Zimmerman  v.  State,  46  Neb.  13  (64 
N.  W.  375). 

83.  (1896.)  In  order  to  secure  a  review 
of  errors  committed  during  a  trial  In  pro- 
ceedings for  contempt  such  errors  must  Orst 
be  submitted  to  the  court  wherein  such  pro- 
ceedings were  had  by  a  motion  for  new 
trial.  Zimmerman  v.  State,  46  Neb.  13  (64 
N.  W.  376). 

84.  (1896.)  Where,  although  the  alleged 
contemptuous  acts  are  committed  in  facie 
curiof,  and,  therefore,  punishable  summarily 
without  the  formality  of  a  trial  or  hearing, 
witnesses  are  by  the  court  called  and  ex- 
amined touching  the  transaction  involved, 
the  prosecution  will,  for  the  purpose  of  re- 
view by  means  of  proceedings  in  error,  par- 
ticularly where  the  record  is  ambiguous,  be 
construed  as  one  for  a  constructive  con- 
tempt. In  which  the  accused  Is  entitled  to 
be  heard  In  his  own  defense.  Beckett  v. 
State,  49  Neb.  210  (68  N.  W.  473). 

85.  (1897.)  A  finding  without  a  judg- 
ment In  a  summary  prosecution  for  con- 
tempt of  court  win  not  be  reviewed  by 
means  of  proceedings  In  error.  Blodgett  v. 
State,  50  Neb.  121  (69  N.  W.  751). 

86.  (1903.)  Orders  and  judgments  of 
the  district  court  In  proceedings  for  con- 
tempt, are  reviewable  In  the  supreme  court 
by  petition  In  error  only.  Thompson  v.  Nel- 
son, 4  Unof.  687  (96  N.  W.  194). 

87.  (1904.)  A  sentence  for  contempt  of 
court  will  not  be  reviewed  In  a  proceeding 
to  which  the  state  Is  not  a  party.  Whitdker 
V.  McBHde,  5  Unof.  411  (98  N.  W.  877). 

88.  (1905.)  A  Judgment  in  a  summary 
proceeding  for  contempt  in  facte  curiae. 


where  no  complaint  Is  filed,  no  evidence  is 
taken,  and  no  trial  had,  may  be  reviewed  on 
the  record  made  therein  without  the  flltng 

of  a  motion  for  a  new  trial.  Critet  t. 
State,  74  Neb.  687  (105  N.  W.  469). 

880.  (1907.)  When  the  prosecnUoa  tm 
contempt  is  based  upon  language  used  1>r 
counsel  In  open  court  In  the  trial  of  a 
cause,  and  the  words  used  are  not  Id  them- 
selves necessarily  contemptuous,  and  the 
court  orders  a  prosecution  instituted  by  in- 
formation filed  by  the  county  attorney,  and 
a  formal  trial  Is  had.  there  being  no  stat^ 
ment  of  the  court  In  the  record  as  to  tlie 
conduct  of  counsel  upon  which  the  proceed- 
ings are  based,  general  findings  of  the  court 
will  be  considered  as  predicated  on  tlie  evi- 
dence in  the  record,  and  unless  supported 
by  that  evidence  will  not  sustain  a  Judg- 
ment of  guilt  Oonnell  v.  State,  80  Nek 
296  (114  N.  W.  294). 

89.  (1905.)  The  record  In  a  cootenipt 
case  must  show  forth  the  facts  constltstlng 
the  offense.  A  mere  recital  i3at  the  de- 
fendant Is  guilty  of  contemptuous  and  iMO- 
lent  behavior  toward  the  court,  and  is  la 
contempt  of  courts  where  the  record  of  the 
proceedings  does  not  warrant  surh  recital, 
Is  a  mere  conclusion,  and  Is  insuffldeat  to 
show  that  the  offense  was  In  taet  com- 
mitted. Crites  V.  State,  74  Neb.  687  (lOS 
N.  W.  469). 

m.  PUNISHMENT. 
In  g^eraL 

90.  (1891.)  A  payment  under  protest  of 
a  fine  for  contempt,  unlawfully  Imposed  tpy 
a  notary,  under  threat  of  Imprisoameot,  Is 
not  voluntary  and  may  be  recovered  bade 
by  action.  Oourtnay  v.  Kno9,  81  Neb.  SS? 
(48  N.  W.  763). 

91.  (1895.)  When  a  witness  is  commit- 
ted for  coptempt  for  refusing  to  testify,  tbe 
Questions  asked  and  refused  to  be  answered 
must  be  stated  in  the  order  of  commitment. 
Wilcox  V.  State,  46  Neb.  402  (64  N.  V. 
1072). 

92.  (1899.)  Where  tbe  object  of  ft  con- 
tempt proceeding  Is  to  compel  ot)edtence  to 
an  order  which  may  still  be  ol>eyed,  It  ^ 
not  error  to  sentence  the  defendant  to  Im- 
prisonment until  he  shall  obey  sncb  order, 
and  in  addition  to  Impose  a  reasonable  One 
for  past  disobedience.  Uebraaka  ChiUrw'* 
Home  'Sodetv  v.  State,  67  Neb.  766  (78  N. 
W.  267). 

a 

Digitized  by  GooQle 


CONTINUANCE. 


13 


CONTEST. 
Of  election,  see  Electiona,  IX. 
Ot  wills,  see  Willa,  V. 


CONTINGENCY. 

Dependence  on  performance  of  contract  as 
afTecting  validity,  see  Frauds,  Statutes  of, 
«  46.  ■ 


CONTINUANCE. 

ANALYSIS. 

Gnranda  for  continuance. 

 Stipulationa  and  agreements,  §S  If  2. 

jpending  taking  depositions,  SS3, 4. 

 Amendment  of  pleading,  |  6. 

'         Want  of  preparation,  SI  6, 7. 
Absence  of  counsel,  SS  8, 9. 

■  ■  Absence  of  witness,  §§  10-19. 
 Surprise  at  trial,  9§  20-24. 

-  ■  Absence  of  evidence,  §§  25-27. 

-■  Pending  review  of  interlocutory  order,  1 28. 
Time  for  application,  }  29. 
Affidavits  for  continuance. 
— In  general,  S$  80-33. 

 Absence  of  witness,  §§  34-49. 

 Admissibility  in  evidence,  $  40a. 

■  ■  Absence  of  evidence,  §  SO. 

 Loss  of  depositions,  i  51. 

Connter-affldavits  and  other  evidence,  SS  52-64. 
Continuance  to  Sunday  or  holiday,  SI  55,  56. 
Time  of  continuance,  S  57. 

Discretion  of  court,  H  S8-65. 
Objections,  and  review. 

-     Necessity  of  exceptions,  §5  66,  67. 

 Sufficiency  of  record,  $S  68, 71. 

 Curing  error,  H  72, 73. 

Costs,     74, 7S. 

Gboss-Refebences.  2.    (1890./    On  a  contingent  and  altema- 

In  particular  proceedings,  see  specific  tlve  agreement  between  attorneys  of  record 
topics.  to  an  action  pending  in  a  county  court,  for 

In  criminal   prosecutions,  see  Criminal  continuance  of  the  cause  for  trial  to  a 

Low.  SI  438-468.  <iay  certain,  by  which  the  plaintiff's  attor- 

Rullng  on  application  as  matter  .of  dls-  misled  as  to  the  consent  and  fiici 

cretlOD.  see  Appeal  and  Error,  IS  16(62-1667.         postponement  ot  the  trtal,  which  was 

Application  for,  as  appearance,  see  Ap-  *°         abseace  and  dismissed,  and 

pearan<x  5  27  *  motion  to  reinstate  the  case  upon  afflda- 

Contlnlianee'  of  hearing  on  motion  to  dls-  """"^  °'  overruled, 

charge  attachment,  see  A«ocfcm6«M  339.       ^"^  T  ^',^  subsequently  reversed  on 


error  In  the  district  court,  held,  that  the  evi- 
dence presented  to  the  county  court  was  suf- 
ficient to  sustain  the  last  judgment,  Brw:a 
Postponement  of  trial,  see  Trwl,  §§  1-8.        ^  Sandwich  Mfg.  Co.,  28  Neb.  827  (45  N.  W. 


In  justice  or  county  court,  see  Justice  of 
the  Peace  and  County  Courts,  U  129-137. 


Grounds  for  continuance. 


250). 


 Stipulations  and  agreements.   Feuding  taking  depositions. 

1.   (1890.)    A  verbal  agreement  made  out       3.    (1895.)    A  continuance  should  not  be 

of  court  by  the  attorneys  in  the  cause  are  granted  to  enable  ■  a  party,  by  proceedings 

unenforceable;   and  a  refusal  to  continue  a  for  contempt  In  the  courts  of  another  state, 

cause  on  such  grounds  Is  not  error.   Hale  v.  to  compel  a  witness  to  testify  by  deposition, 

Bess,  30  Neb.  42  (46  N.  W.  261).  there  being  no  presumption  that  he  would 
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be  gulltjr  of  contempt  for  refaBlng  to  an- 
swer questions.  Stratton  v.  Dole,  46  Neb. 
472  (63  N.  W.  875). 

4.  (1903.)  If  sufflcfent  time  Is  given 
from  denial  of  a  motion  for  a  continuance, 
sougbt  In  order  to  obtain  a  deposition,  to 
enable  it  to  be  taken  under  ordinary  cir- 
cumstances, and  from  the  showing  made 
upon  £he  motion  there  is  no  ground  to  be- 
lieve it  can  be  procured  In  any  reasonable 
time  if  not  in  that  allowed,  it  Is  not  error 
to  deny  the  continuance.  Oatzemeyer  v. 
Peveraon,  68  Neb.  832  (94  N.  W.  974). 

— —  Amendmmt  of  pleading. 

5.  (1899.)  Where  the  court,  during  the 
process  of  a  trial,  allows  the  defendant  to 
amend  his  answer  so  as  to  present  a  new 
defense,  the  plaintiff,  If  not  prepared  to 
meet  the  new  issue,  may  have  a  continuance 
of  the  cause  upon  such  terms  as  the  court 
may  deem  just  Dunn  v,  Boearth,  69  Neb. 
244  (80  N.  W.  811). 

 Want  of  preparation. 

6.  (1891.)  Where  a  case  Is  called  which 
a  party  Is  not  prepared  to  try,  he  should 
move  for  a  continuance,  stating  the  grounds 
on  Y^lch  a  continuance  is  sought,  sup- 
ported. If  necessary,  by  i^davlts.  Oity  of 
Lincoln  V.  Staley,  82  Neb.  63  (48  N.  W. 
887). 

7.  (1895.)  An  attorney  whose  case  is 
called  for  trial,  if  unprepared,  should  at 
once  make  such  showing  to  entitle  him  to 
a  postponement  as  lies  within  bis  power, 
and  If  he  falls  so  to  do,  he  will  not  be  per- 
mitted In  support  of  a  motion  for  a  new 
trfal  to  urge  such  matters  within  hla  knowl- 
edge as,  properly  presented,  should  have 
operated  to  excuse  his  entering  upon  a  trial 
In  the  first  instance.  Oorhett  v.  Nat.  Bank 
of  Commerce,  44  Neb.  230  (62  N.  W.  445). 

AlMence  of  oonnsel. 

8.  (1895.)  Where  a  case  is  regularly 
called  for  trial  and  one  of  the  attorneys  for 
defendant  orally  announces  that  another  at- 
torney for  defendant  Is  unavoidably  absent 
but  will  return  soon  in  case  of  postpone- 
ment, for  a  short  time,  and  attend  to  the 
trial.  It  Is  not  an  abuse  of  discretion  for 
the  Judge  to  insist  that  the  case  be  dis- 
missed, continued,  or  tried.  Corbett  v.  Nat. 
Bank  of  Commerce,  44  Neb.  230  (62  N.  W. 
445). 

9.  (1905.)  It  is  not  error  to  deny  a  mo- 
tion for  a  continuance  because  of  the  ab- 


sence of  an  attorney,  it  the  party  maUag 
the  motion  is  represented  at  the  trial  \f 
other  rompetent  counsel  familiar  with  hli 

case.  First  Nat.  Bank  of  OmtAa  v.  Dye,  It 
Neb.  300  (102  N.  W.  614). 

•—Absence  of  witness. 

10.  (1884.)  In  an  action  for  goods  sold 
and  delivered  where  the  answer  conaitti 
of  denies  alone,  it  is  not  error  for  the  court 
to  overrule  a  motion  for  a  ccmitlnnanoe  baaed 
upon  an  affidavit  of  the  defendant  that  be 
has  recently  discovered  two  witnesses  In 
another  state  by  whom  he  can  proVe  pay- 
menL  Clark  v.  Mullen,  16  Neb.  481  (20  N. 
W.  642). 

11.  (1889.)  Under  the  provisions  of  aw- 
tlon  960  of  the  code  a  party  desiring  a 
continuance  of  a  cause  for  a  period  not  ex- 
ceeding thirty  days  Is  entitled  to  such  oon- 
tlnuance  If  he  "prov^  by  his  own  oath  or 
otherwise  that  be  cannot,  for  want  of  mate- 
rial evidence  which  he  expects  to  procure, 
safely  proceed  to  trial."  Belcher  v.  Slein- 
ner,  28  Neb.  91  (44  N.  W.  78). 

12.  (1894.)  Salt  was  brought  and  aerrice 
bad  on  defendant  in  August,  1890.  March 
27,  1891,  defendant  applied  for  a  codUd- 
nance,  on  the  ground  of  the  absence  from 
the  state  of  a  witness  whose  testimoDT  wag 
material  for  the  defendant.  The  witneaa 
did  not  reside  within  the  Jurisdiction  of 
the  court  wlien  the  salt  was  brought,  and 
defendant  had  made  no  effort  to  procure  tb« 
witness*  deposition.  Held,  That  the  over- 
ruling of  the  application  for  a  contlnaaQce 
by  the  district  court  was  correct.  Ktam* 
City,  W.  A  N.  w.  B.  Co.  V.  Conlee,  43  NeU 
121  (61  N.  W.  111). 

13.  (1895.)  It  is  proper  to  refuse  an  «p- 
plication  to  withdraw  a  Juror  and  contiiiue 
the  case  for  the  purpose  of  enabling  a  party 
to  procure  a  witness,  when  the  advene 
party  admits  the  only  fact  to  be  proved,  ex- 
cept what  is  cumalatlve.  Smith  v.  Fint 
Nat.  Bank  of  ChaOron,  46  Neb.  444  (63  N. 
W.  796). 

14.  (1896.)  An  InstrucUon  by  which  tbe 
court  only  professed  to  describe,  and  In  fact 
did  accurately  describe,  to  the  Jury  tbe  ad- 
missions of  fact  of  a  party  as  the  same 
appeared  of  record,  cannot  be  assailed  as 
erroneous  on  tbe  alleged  ground  that' the 
adverse  party  had  a  right.  In  the  first  pUoe. 
to  an  admission  of  greater  scope  or  oondo* 
slveness  than  that  dMcrlbed  as  a  cradltlon 
upon  which  a  continuance  vonld  be  denied 
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mich  adverse  party.  Burri»  v.  Court,  48 
Neb.  179  (66  N.  W.  1131). 

16.  <1897.)  The  oremillng  ot  an  appli- 
catton  for  continuance  of  a  cause,  based  on 
the  absence  of  a  witness,  is  without  preju- 
dice when  the  person  whose  presence  was 
desired  was  In  court  during  the  trial,  placed 
on  the  witness  etahd,  and  was  examined  by 
the  parties.  Hartford  Fire  Ins.  Co.  v.  CoreVt 
63  Neb.  209  (73  N.  W.  674). 

16.  (189S.)  There  was  no  prejudicial  er- 
ror in  denying  an  application  for  a  contin- 
uance In  order  to  secure  the  testimony  of 
witnesses  who  afterwards  appeared  and  tea- 
tlfled  at  the  trial.  Life  Insurance  (Hearing 
Co.  V.  Altachuler,  66  Neb.  341  (76  N.  W. 
862). 

17.  (1898.)  An  application  for  a  contin- 
uance sronnded  on  the  absence  of  a  mate- 
rial witness  Is  properly  denied  where  the 
party  making  the  application  has  not  been 
diligent  in  attempting  to  procure  the  testi- 
mony or  compulsory  attendance  of  such  wit- 
ness. lAfe  Inaurance  Clearing  Co.  v.  Alt- 
idkttler,  66  Neb.  341  (76  N.  W.  862). 

18.  (1898.)  Where  It  appears  that  the 
evidence  of  an  absent  witness,  if  given  on 
the  trial,  could  not  possibly  change  the  re- 
sult, an  order  refusing  a  continuance  to  ob- 
tain his  testimony,  if  erroneous,  would  not 
be  prejudicially  so.  Life  Insurance  Clearing 
Co.  V.  A»«c%«Ier,  66  Neb.  341  (76  N.  W. 
862). 

19.  (1902.)  A  motion  for  a  continuance 
In  oi^er  to  obtain  the  testimony  of  an  ab- 
sent wltnem  Is  addressed  to  the  sound  legal 
diseretion  of  the  trial  court,  and  it  is  not 
error  to  overrule  it  where  It  does  not  ap- 
pear that  the  party  asking  for  the  contin- 
uance has,  without  his  fault,  been  deprived 
of  material  evidence.  McDermott  v.  Stanley, 
€5  Neb.  194  (90  N.  W.  1119). 

 Surprise  at  trlaL 

20.  (1884.)  Where  the  Injury  Is  alleged 
in  the  petition  to  have  occurred  in  Decon- 
ber,  and  the  testimony  showed  that  It  oe- 
caned  In  the  prerlous  September,  it  la  not 
error  to  overrule  a  motion  for  a  continuance, 
it  not  appearing  that  the  change  of  time 
affected  the  defense.  City  of  Omaha  v. 
Cane,  16  Neb.  667  (20  N.  W.  101). 

21.  (1894.)  Where  the  pleadings  notify 
the  party  seeking  the  continuance  of  the 
character  of  the  evidence  which  his  ad- 
versary will  otter,  and  where  no  reason  Is 
shown  for  his  not  being  prepared  to  meet 


such  evidence,  except  his  reliance  upon  an 
Issue  of  law  arising  upon  the  trial,  which 
is  determined  against  him,  it  is  not  error 
for  the  trial  court  to  refuse  permission  to 
withdraw  a  Juror  and  continue  the  case. 
Violet  V.  Rose,  39  Neb.  660  (68  N.  W.  216). 

22.  (1894.)  Leave  to  withdraw  a  Juror 
and  continue  the  case  Is  discretionary  with 
trial  court,  and  refusal  thereof  is  not  error 
when  asked  only  upon  the  ground  that  the 
applicant  expected  certain  evidence,  admit- 
ted under  the  pleadli^^  to  be  ruled  out 
Violet  V.  Rose,  39  Neb.  660  (58  N.  W.  216). 

23.  (1902.)  When  the  Issues  In  an  ac- 
tion are  regularly  made  up,  the  cause  stands 
for  trial;  and  a  party  thereto  will  not  be 
granted,  as  a  matter  of  right,  a  jmstpone-  " 
ment  solely  on  the  ground  that  the  Is- 
sues as  made  by  the  pleadings  were  formed 
sooner  than  he  anticipated  they  would  be. 
Palmer  v.  Caywooa,  64  Neb.  372  (89  N.  W. 
1034). 

23a.  (1907.)  In  the  absence  of  any 
showing  on  the  part  of  defendants  that  they 
were  unprepared  to  meet,  or  were  surprised 
by,  the  allegations  in  an  amendment  to  the 
petition  allowed  at  the  doae  of  the  trial, 
the  decision  of  tlu  district  court  refusing 
a  continuance  on  account  ot  the  granting 
of  such  amendment  will  not  be  reviewed. 
Bliss  V.  Bech,  80  Neb.  290  (114  N.  W.  162). 

24.  (1903.)  The  propriety  ot  allowing 
the  plaintiff  after  he  has  rested  bis  case 
without  proving  a  material  fact  In  issue, 
to  withdraw  a  Juror  and  continue  the  case 
in  order  to  obtain  further  testimony.  Is  a 
matter  resting  in  the  sound  discretion  of 
the  court  Barker  v.  Burbanh,  68  Neb.  86 
(93  N.  W.  949). 

 Absence  of  evidence. 

26.  ( 1886. )  Where  material  testimony 
Is  suppressed,  without  which  the  party  In 

whose  favor  It  was  taken  cannot  safely  pro- 
ceed to  trial,  the  court,  upon  the  application 
of  such  party  and  upon  such  terms  as  may 
be  Just,  should  grant  a  continuance.  Spiel- 
man  V.  Flynn,  19  Neb.  342  (27  N.  W.  224). 

26.  (1896.)  The  action  of  the  trial  court 
In  denying  an  application  for  the  contin- 
uance of  a  bearing  on  a  motion  to  dissolve 
an  attachment  examined  and  affirmed.  Day-  ■ 
ton  Spice  MilU  Co.  v.  Sloan,  49  Neb.  622  (68 
N.  W.  1040). 

27.  (1901.)  When  due  diligence  Is  not 
shown  to  have  been  exercised,  or  when  the 
materiality  of  the  proposed  evidence  does 
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not  appear,  or  when  the  proposed  evidence 
may  be  procured  from  witnesses  within  the 
jurisdiction  of  the  court.  It  is  not  error  to 
overrule  an  application  for  a  continuance 
for  the  purpose  of  securing  the  same  charac- 
ter of  testimony  from  witnesses  residing  In 
other  states.  Kerr  v.  State,  68  Neb.  IIS  (88 
N.  W.  240). 

■  Pending    rerlew    of  interlocutory 
order. 

28.  (1899.)  A  trial  of  the  merits  of  a 
ease  should  not  be  delayed  on  account  of  an 
attempt  to  review  on  error  an  Interlocutory 
order.  Doolittle  v.  American  Vat.  Bank,  68 
Neb.  454  (78  N.  W.  926). 

Time  for  application. 

29.  (1903.)  Where,  by  the  rules  of  the 
trial  court.  It  is  provided  that  applications 
for  continuances  must  be  flled  on  or  before 
the  first  day  of  the  term,  and  where  It  ap- 
pears that  such  application  is  not  filed  until 
the  cause  la  called  for  trial,  and  In  the  ap- 
plication itself  It  is  not  shown  that  the 
applicant  has  used  reasonable  diligence  to 
procure  counsel,  and  obtain  the  testimony 
of  witnesses  whose  evidence  he  alleges  la 
necessary  to  enable  him  to  proceed  to  trial, 
it  Is  no  abuse  of  discretion  to  overrule  the 
application.  Miles  v.  Ballantine,  4  Unof. 
171  (98  N.  W.  708). 

Affidavits  for  continuance. 
 In  generaL 

30.  (1876.)  A  party  wbo  charges  tbat 
an  election  for  the  relocation  of  the  county 
seat  of  M.  county  was  carried  in  favor  of 
M.  by  fraudulent  means,  must  state  the 
facts  on  which  he  bases  his  charge;  and -an 
affidavit  for  a  continuance  of  an  application 
for  a  peremptory  writ  of  mandamus  to 
compel  the  removal  of  the  county  records 
and  offices  to  M.,  the  place  declared  by  the 
county  commissioners  to  be  the  county 
seat,  is  not  sufflctent  where  It  merely  states 
tbat  the  affiant  Is  Informed  and  believes 
that  a  greater  number  of  fraudulent  votes 
were  cast  In  one  of  the  precincts  of  said 
county  in  favor  of  H.  than  the  entire  ma- 
jority in  favor  of  that  place,  and  that  cer- 
tain votes  were  <»Bt  in  favor  of  B.  that 
were  not  counted.  State,  ex  rel.  Bamea,  v. 
Thatch,  5  Neb.  94. 

31.  .(1883.)  The  statement  of  facts  in  an 
affidavit  for  a  continuance  ^ould  be  spe- 
cific of  acts  done,  or  of  excuses  for-  not 
doing  them,  and  given  with  such  particu- 
larity tbat  an  Indictment  for  perjury  would 


He  In  case  of  Its  being  false.  IngalU  v. 
Nobles,  14  Neb.  272  (15  N.  W.  351). 

32.  (1889.)  The  oath  for  continuance.  If 
in  the  form  of  an  affidavit,  may  be  sob- 
Btantlally  in  the  words  of  the  statute,  and 
it  is  unnecessary  to  state  the  purport  of 
the  testimony  which  the  moving  party  sup- 
poses he  can  procure.  Belcher  v.  Skinner. 
28  Neb.  91  (44  N.  W.  78). 

33.  (1907.)  Where  a  case  is  set  down 
for  trial  on  a  day  certain,  an  application 
for  a  continuance  over  the  term,  supported 
by  an  affidavit  showing  the  inability  of  the 
defendant  to  be  in  attendance  on  that  day. 
but  falling  to  show  that  he  could  not  be 
In  attendance  at  some  subsequent  day  oC 
the  same  term.  Is  pn^wrly  overruled.  Oood 
V.  Bonacum,  78  Neb.  792  (111  N.  W.  796). 

——Absence  of  witness. 

34.  (1871.)  The  affidavit  for  the  contin- 
uance of  a  cause,  to  procure  the  evideooe 
of  a  ccHlefendant,  is  fatally  defective,  if  It 
does  not  state  the  testimony  which  the  af- 
fiant expects  will  be  given  by  the  absent 
party.   Jameson  v.  Butler,  1  Neb.  115. 

36.  (1884.)  Application  for  continuance 
on  ground  of  absence  of  witness  examined, 
and  found  to  l>e  insufficient  showing  of  dili- 
gence. Peavy  v.  Bovey,  16  Neb.  416  (20  N. 
W.  272). 

36.  (1889.)  An  affidavit  for  a  contiD- 
uance  on  account  of  absent  witnesses  which 
tails  to  show  that  either  their  personal  at- 
tendance or  testimony  will  probably  be  ob- 
tained, if  time  be  granted.  Is  insufficient, 
where  it  does  not  appear  that  the  same  facts 
cannot  be  proven  by  other  witnesses  within 
the  jurisdiction  of  the  court  Rowland  t>. 
Shephard.  27  Neb.  494  (43  N.  W.  344). 

37.  (1890.)  In  an  action  to  recover  for 
personal  Injuries  sustained  by  a  servant 
while  operating  a  press  for  defendant,  an 
affidavit,  supporting  a  motion  for  a  con- 
tinuance, stating  that  such  continnance  Is 
necessary  to  obtain  a  necessary  witness, 
who  was  ptaintlfl's  foreman  at  the  time  of 
the  accident,  and  by  him  defendant  expects 
to  prove  contributory  negligence  by  plain- 
tiff; and  that  diligent  search  has  been  made 
for  such  witness,  is  sufficient  and  a  con- 
tinuance should  have  been  granted  even 
■though  the  cause  had  been  continued  for 
other  reasos  at  a  previous  term.  Beatrice 
Sewer  Pipe  Co.  v.  Bnoin,  30  Neb.  86  (46  N. 
W.  279). 

38.  (1891.)  Where  a  motion  for  a  con- 
tinuance of  a  cause,  made  in  the  district 
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court  by  a  defendant  on  account  of  the  ab- 
sence of  a  co-defendant  as  a  witness,  Is 
supported  by  affidavit  which  sets  out  spe- 
cifically what  facts  the  witness  would  tes- 
tify to  and  tliat  there  was  no  other  person 
by  whom  the  facts  could  be  proven,  and  It 
appearing  that  the  testimony  Is  material 
under  the  issues,  that  diligence  has  been 
used  to  obtain  It  In  time  for  the  trial,  and 
that  such  testimony  can  be  procured  by  the 
next  succeeding  term  of  court,  held,  that 
the  continuance  should  be  granted.  John- 
son V.  Mills,  31  Neb.  524  (48  N.  W.  266). 

39.  (1891.)  Affldavito  of  parties  to  ac- 
tions for  the  continuance  of  the  trial  for 
the  production  of  the  testimony  of  absent 
and  distant  witnesses,  must  allege  facts  and 
circumstances  to  be  given  In  evidence  from 
which  legal  conclusions,  constituting  a  cause 
of  action  or  defense,  may  be  drawn.  Farm- 
ers A  Merchants  Bank  v.  Berckard,  32  Neb. 
785  (49  N.  W.  762). 

40.  (1892. )  A  motion  for  continuance 
based  upon  an  affidavit  that  a  witness  was 
absent  and  his  whereabouts  unknown;  that 
be  possessed  important  papers  and  that  it 
would  be  unsafe  to  proceed  to  trial  with- 
out him,  but  failed  to  state  what  papers 
he  possessed,  or  what  was  to  be  proven  by 
him,  or  any  reason  for  the  failure  to 
take  his  deposition,  was  properly  overruled. 
Oerman  Ins.  Co.  v.  Penrod,  36  Neb.  273  (63 
N.  W.  74). 

41.  (1893.)  A  fourth  application  tor 
continuance,  based  on  the  absence  of  the 
same  witness  as  were  the  previous  ones, 
was  properly  refused,  where  the  affidavit 
did  not  show  that  either  the  personal  at- 
tendance of  such  witness,  or  his  evidence 
would  probably  be  obtained  If  the  cause  was 
continued.  Barton  v.  McKajf,  36  Neb.  632 
(64  N.  W.  968). 

42.  (1894.)  An  order  denying  a  contin- 
uance was  properly  sustained  where  appli- 
cant fiiiled  to  show  unavoidable  absence  of 
an  important  witness  or  that  his  testimony 
could  subsequently  be  obtained.  Home  Fire 
Ins.  Co.  V.  Johnson,  43  Neb.  71  (61  N.  W. 
84). 

43.  (1896.)  A  motion  and  affidavit  based 
upon  the  absence  of  a  wltneas  are  insuffi- 
cient, where  they  fail  to  show  that  either 

the  attendance  of  the  witness  or  his  testi- 
mony would  be  obtained  after  the  granting 
of  a  continuance.  McClelland  v.  Scroggin, 
48  Neb.  141  (60  N.  W.  1123). 

44.  (1896.)    An  admission  that  absent 


witnesses  would  testify  as  alleged  in  an 
affidavit  for  a  continuance,  held  not  an  ad- 
mission that  the  testimony  was  true.  Bur- 
ns V.  Court,  48  Neb.  179  (66  N..W.  1131). 

45.  (1898.)  An  appMcatfon  for  a  con- 
tinuance which  failed  to  disclose  the  names 
of  absent  parties  whose  testimony  was  de- 
sired, and  the  nature  of  their  testimony, 
held  properly  to  have  been  denied.  lAfe  In- 
surance Clearing  Co.  v.  Altschuler,  63  Neb. 
481  (73  N.  W.  942). 

46.  (1901.)  A  mere  unsworn  certificate 
of  a  physician  that  defendant  is  prostrated 
from  the  effects  of  la  grippe  and  rh<Aima- 
tlsm;  not  able  to  be  out,  and  that  any  ex- 
posure would  be  dangerous,  together  with 
affidavits  of  the  party  and  his  son  that  he 
Is  unable  to  sit  up  and  has  to  be  assisted 
from  his  bed  from  such  causes.  Is  not  such 
a  showing  as  Indicates  abuse  of  discretion 
in  overruling  a  motion  to  continue  for  that 
cause  a  foreclosure  suit  already  pending 
more  than  two  years,  especially  when  no 
reason  appears  why  defendant's  place  can- 
not be  fully  supplied.  Black  v.  Webber,  1 
Unof.  468  (96  N.  W.  606). 

47.  (1902.)  An  affidavit  for  a  contin- 
uance, on  the  ground  of  the  absence  of  a 
witness,  which  leaves  the  materiality  of 
such  witness  in  doubt  Is  fatally  defective. 
Lomas  V.  Holbine,  66  Neb.  270  (90  N.  W. 
1122). 

48.  (1903.)  Where  the  affidavit  in  sup- 
port of  a  motion  for  a  continuance  does  not 
set  out  the  facts  and  circumstances  to  which 
an  absent  witness  will  testify,  and  espe- 
cially where  it  is  not  shown  that  there  are 
no  other  available  witnesses  by  whom  the 
facts  known  to  the  absent  witness  can  be 
proved,  the  continuance  of  the  case  should 
be  denied.  Diedrichs  v.  Diedrichs,  68  Neb. 
534  (94  N.  W.  536). 

49.  (1907.)  Where  the  necessity  for  the 
continuance  by  reason  of  defendant's  In- 
ability to  be  present  is  placed  on  the  ground 
that  the  defendant  is  a  material  witness 
in  his  own  behalf  as  to  the  facts  relied  upon 
as  a  defense,  the  affidavit  is  defective  if  It 
falls  to  show  that  he  would  testify  to  such 
facts  if  present  at  the  trial.  Oood  v.  Bona- 
cum.  78  Neb.  792  (111  N.  W.  796). 

—  Admissibility  In  evidence. 

49a.  (1894.)  Where  a  stipulation  Is 
made  by  the  parties  whereby  it  Is  agreed 
that  an  affidavit  for  continuance  on  the 
ground  of  the  absence  of  a  material  wit- 
ness may  be  read  to  the  Jury  as  the  evidence 
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of  Buoh  absent  witness.  If  the  application 
for  continuance  be  overruled,  the  facta 
which  the  affidavit  alleged  the  absent  wit- 
ness would  testify  to  are  not  incompetent, 
irrelevant.  Immaterial  or  improper  evidence, 
because  such  flacta  are  stated  in  the  form 
of  a  conclusion.  BUHne  v,  Boyer,  42  Neb. 
709  (60  N.  W.  865). 

■  Alwence  of  eridonce. 
60.  (1887.)  Where  an  affidavit  in  sup- 
port of  a  motion  for  a  continuance  on  ac- 
count of  the  absence  of  a  document  neces- 
sary to  be  used  in  the  cause  as  evidence  is 
filed,  it  should  affirmatively  appear  thereby, 
not  only  that  the  party  seeking  the  con- 
tinuance has  been  diligent  in  trying  to  pro- 
cure such  document,  but  that  It  is  at  least 
probable  that  the  evidence  can  be  had  In 
case  the  adjournment  should  be  granted. 
Sinper  Mfg.  Co.  v.  McAlliata^  Brot^  22  Neb. 
359  (35  N.  W.  181). 


■Lob* 'of  depositions. 


61.  (1890.)  To  entiUe  a  party  to  either 
a  continuance  of  a  eanse  or  n  new  trial 
on  account  of  the  loss  before  the  trial  of 

a  deposition  taken  In  the  case,  he  must 
under  oath  set  out  the  testimony  contained 
In  the  lost  deposition.  It  is  no  sufficient 
to  state  that  it  fully  supports  the  allega' 
tlons  of  the  answer.  FeJton  v.  Moffet,  29 
Neb.  582  (45  N.  W.  930). 

Coonter-affldaTlts  and  other  evidence. 

62.  (1889.)  The  docket  of  the  county 
judge  contained  a  recital  that  a  motion  for 
a  continuance  was  overruled  "as  not  ap- 
pearing sufficient  to  the  court,  after  exam- 
ination, a  settlement  made  between  plalntiEF 
and  defendant  and  signed  by  tl.  D.  Row- 
land." There  wu  nothing  of  record  to  show 
that  the  settlement  referred  to  was  sub- 
mitted to  the  court;  whether  it  was  in 
writing  or  rested  on  parol,  nor  that  any 
evidence  was  ottered  by  either  party  except 
the  affidavit  for  a  continuance,  and  which 
of  itself  was  insufficient.  Held,  That  the 
district  court  did  not  err  In  refusing  to  re- 
verse the  Judgment  of  the  county  Judge 
upon  the  ground  that  other  evidence  was 
heard  ccmtradicting  the  affidavit  filed  in  sup- 
port of  the  motion.  Rowland  v,  jTAepAonf, 
27  Neb.  494  (43  N.  W.  344). 

63.  (1898.)  Where  counter-affidavits  are 
used,  and  the  application  for  a  emtinnance 
is  denied,  the  Judgment  will  not  be  re- 
versed for  that  reason,  where  the  showing 
of  the  party  making  the  application,  when 


considered  alone,  is  Insufficient  to  enUtle 
him  to  a  continuance.  Barton  v.  XcKa^,  36 
Neb.  632  (64  N.  W.  968). 

64.    (1893.)    Permitting  counter-affidavlta 
to  be  used  on  the  hearing  of  a  motioa 
a  continuance  Is  Improper.   Barton  v.  Mc- 
Kay, 36  Neb.  632  (54  N.  W.  968). 

Ocmtlnnance  to  Sunday  or  holiday. 

55.  (1888.)  Where  cause  Is  continued  to 
a  day  on  which  the  court  is  prohibited  Irom 
transacting  business,  as  Sunday,  or  a  legil 
holiday,  the  continuance  will  extend  to  the 
first  day  thereafter  on  which  It  can  it&iir 
transact  business.  State,  ex  rel.  Carter,  v. 
Kinp,  23  Neb.  540  (37  N.  W,  310). 

56.  (1898.)  A  continuance  of  a  cause  to 
a  legal  Sunday  operates  as  a  continuance  to 
the  first  day  thereafter  when  the  court  mir 
legally  sit  State,  ex  rel.  Carter,  v.  KiM/, 
88  Neb.  S40  (37  N.  W.  310). 

Time  of  continuance. 

57.  (1902.)  The  return  day  of  the  sam- 
mons  was  September  5.  It  was  retnnied 
not  served  because  the  .defendant  wm  i 
non-resident  of  the  state,  and  not  fonad 
within  the  county.  On  October  16  detaid- 
ant  entered  his  voluntary  appearance  In  the 
case,  waiving  issuance  and  service  of  som- 
mons.  Held,  That  the  date  of  such  appear 
ance  was  equivalent  to  the  return  day  ot 
the  summons;  that  a  continuance  for  less 
than  ninety  days  from  October  16,  but  more 
than  ninety  days  from  September  5.  witbont 
defendant's  ooiment,  did  not  work  a  die- 
continuance  of  the  suit.  Reed  v.  MtOt,  t 
Unof.  450  (83  N.  W.  277). 

Discretion  of  ofmrt. 

58.  A  motion  for  a  continuance  Ib  ad- 
dressed to  the  sound  legal  discretion  of  a 
court,  and  its  decision  thereon  will  not  be 
reversed  unless  there  has  been  an  abuse  of 
such  discretion.  (1889)  Sinoer  Mfg.  Co.  v. 
iicAlliiter  Bro».,  22  Neb.  359  (36  N.  W. 
181):  (1894)  Clark  p.  Carey,  41  Neb.  780 
(60  N.  W.  78);  (1894)  Nebnuka  Km  i 
Trust  Co.  V.  Hamer,  40  Neb.  281  (68  N.  W. 
696) ;  (1895)  mratton  v.  Dote,  45  Neb.  47! 
(63  N.  W.  875) ;  (1896)  Burris  v.  Court,  18 
Neb.  179  (66  N.  W.  1131);  (1896)  Stort  v. 
F^nklestein,  48  Neb.  27  (66  N.  W.  1020); 
(1901)  Kerr  v.  State,  63  Neb.  115  (88  N.  W. 
240);  (1903)  miet  v.  BalUmUne.  i  Unof. 
171  (98  N.  W.  708);  (1806)  City  of  Lincoln 
V.  Lincoln  Street  B.  Co.,  75  Neb.  62S  (IW 
N.  W.  317). 

59.  (1883.)    Qranting  of  contlnnance  la 
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largely  a  matter  of  discretion  with  the 
eonrt,  and  will  not  be  Interfered  with  unleBS 
clearly  abused.  Infftau  v.  Nolties,  14  Neb. 
272  (15  N.  W.  351). 

60.  ( 1876. )  An  application  for  a  con- 
tlDuance  Is  addressed  to  the  sound  discre- 
tion ot  the  court,  and  Its  action  will  nofr 
be  rerereed,  unless  there  has  been  such,  an 
abuse  of  discretion  as  has  operated  to  the 
prejudice  of  the  party  in  the  final  determi- 
nation of  the  case.  BilHnfff  v.  MeOojf  Brot., 
5  Neb.  187. 

61.  (1891.)  An  application  for  the  post- 
ponement of  a  trial  to  a  later  day  In  the 
tenn,  or  for  the  continuance  of  a  cause.  Is 
addressed  to  the  sound  legal  discretion  of 
the  court,  and  the  ruling  thereon  will  not 
be  disturbed.  In  the  absence  of  a  showing 
that  there  baa  been  an  abuse  of  discretion. 
JfcDonoId  V.  McAUiater,  32  Neb.  614  (49  N. 
W.  377). 

62.  (1894.)  Allowance  of  continuance  Is 
discretionary  with  trial  court.  Home  Fire 
Itu  Co.  V.  Murray,  40  Neb.  597  (69  N.  W. 
102). 

63.  (1894.)  The  ruling  of  a  district 
court  on  a  motion  for  a  continuance  will 
not  be  disturbed  unless  It  is  manifest  the 
court  abused  Its  discretion,  and  the  litigant, 
himself  guiltless  of  negligence  or  laches, 
was  thereby  deprived  of  an  opportunity  to 
make  his  case  or  defense.  Kansas  City, 
W.  d  N.  W.  R.  Co.  V.  OotOee,  43  Neb.  212 
(61  N.  W.  111). 

64.  (1895.)  Motions  for  change  of  venue 
and  for  continuance  are  addressed  to  the 
sound  discretion  of  the  trial  court,  and 
unless  it  appears  that  there  has  been  an 
abuse  of  such  discretion,  its  rulings  thereon 
will  not  be  disturbed.  Btoppert  v.  "Nierle, 
45  Neb.  106  (63  N.  W.  382). 

66.  (1896.)  The  ruling  of  a  district 
court  on  a  motion  for  a  continuance  will 
not  he  disturbed  unless  it  is  manifest  the 

court  abused  Its  discretion  and  the  litigant 
—himself  guiltless  of  negligence  or  laches 
— was  thereby  deprived  of  an  opportunity 
to  make  his  case  or  defense.  Keens  v.  Rob- 
ertson, 46  Neb.  837  (65  N.  W.  897). 

Objections  and  review. 

Ruling  on  motions  for.  as  ground  for  re- 
versal, see  Appeal  and  Error,  H 1909-1911. 


-Hecessity  of  exceptions. 


66.  (1891.)  To  predicate  error  upon  an 
order  denying  a  continuance  it  must  be 
excepted  to  at  the  trial.  Coad  v.  Borne  Cat- 


tle Co.,  32  Neb.  761  (49  N.  W.  767;  29  Am. 
St  Rep.  466). 

67.  (1898.)  To  review  the  denial  of  a 
continuance  it  is  necessary  to  take  an  ex- 
ception to  the  ruling  In  the  trial  court. 
Staples  V.  Arlington  State  Bank,  64  Neb. 
760  (74  N.  W.  1066). 

'  ■  ■    Snfflclency  of  record.  . 

68.  (1899.)  An  assignment  of  error  that 
the  court  erred  in  denying  a  motion  for  a 
continuance  Is  without  merit  where  the 
record  does  not  disclose  that  the  motion 
was  ever  presented  to  the  court  for  decision, 
or  that  there  was  any  action  or  refusal  to 
act  thereon.  Velson  v.  Farmland  Security 
Co.,  58  Neb.  604  (79  N.  W.  161). 

69.  (1901.)  To  obtain  a  review  of  the 
action  of  a  trial  court  on  an  application  to 
continue,  the  affidavits  on  which  it  was 
heard  must  be  made  a  ]>art  of  the  bill  of 
exceptions.  Donahue  v.  Potter  d  George 
Co.,  6S  Neb.  128  (88  N.  W.  171). 

70.  (1901.)  AiDdavIts  on  an  application 
for  a  continuance  not  made  a  i>art  of  the 
bill  of  exceptions  and  found  only  In  the 
transcript  of  the  record  are  not  properly 
presented.  Kerr  v.  State,  63  Neb.  116  (88 
N.  W.  240). 

71.  ( 1902. )  AQdavits  for  continuance 
must  be  embodied  in  the  bill  of  exceptions 
if  the  right  to  a  continuance  is  to  be  ex- 
amined on  its  merits  upon  review.  Kinney 
V.  Bittinger,  3  Unof.  817  (92  N.  W.  1005). 
 ■  Curing  error. 

72.  (1891.)  When  a  motion  for  the  ad- 
journment of  a  cause  for  a  specified  time 
is  overruled,  and  the  trial  does  not  take 
place  until  the  period  asked  for  has  elapsed, 
the  error.  If  any.  in  not  granting  the  mo- 
tion In  the  first  instance,  is  cured.  Baldwin 
V.  Rhea,  33  Neb.  319  (60  N.  W.  1). 

73.  (1896.)  Prejudicial  error  did  not  re- 
sult from  denying  a  continuance,  where 
the  application  was  baaed  on  the  absence  of 
a  witness  who  appeared  at  the  trial  and 
testified.  Zmhoff  v.  Richards,  48  Neb.  690 
(67  N.  W.  483). 

Costs. 

74-  (1879.)  Under  the  act  of  February 
25,  1875,  the  court  may  require  the  party 
moving  for  a  continuance  to  pay  a  sum  not 
exceeding  |10  as  costs.  Smith  v.  Silvis, 
8  Neb.  164. 

75.  (1890.)  The  awarding  of  costs  on 
the  granting  of  a  continuance  Is  discretion- 
ary with  the  trial  court.  Coombs  v.  Brenk- 
lander,  29  Neb.  686  (46  N.  W.  929). 
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CONTRACTS. 

ANALYSIS. 

I.  mHVmfiS  AND  VAUDZTT.  - 

(A.)  Nature  and  esseiitlals  in  generaL 
What  law  goverzui,  SS  1-6. 
Implied  contracts,  §(7,  8. 
XxUtence  and  condition  of  aubject  matter,  f  0. 
^antainty,  H  10, 11. 
MttSuOltT,  II 18-14. 
•ADOtract  made  on  Sunday,  |  IS. 

:^n!ons  who  can  question  validity  of  contract,  ||  1^  17. 
(B)  TarUas,  proposals  and  acceptance. 

Contract  by  unaathorized  person,  1 18. 

Olfer  aiid  acceptance,  fi|  19-23. 

Amptance  varying:  from  offer,  1 84. 
4,0^  Formal  requisites. 

Several  Instruments,  {  25. 

Delivery,  §  26. 

9«aa,|27. 
Pmli^eratlon. 
Necessity,  {|  88-32. 

Awarding  of  contract  or  franchise,  IS  33-85. 
Performance  of  legal  obligation,  {|  86-38. 
mutual  promises,  |fi  39-44. 
Services,  $  45. 

DetrimuLt  to  pnunisee,  H  46-^. 

7«rformanoe  on  faith  of  pnimlae,  ||  50,  51. 
consideration.  I  68. 

Forbearance,  $|  53-59. 

Release  from  obligation,  $  60. 

One  consideration  for  several  promises,  1 61. 

Beettals  as  to  consideration,  {  68. 
Talldtty  of- assent 
~  Vntal  condition,  fil  68-66. 

Intoxication,  |S  67,  68. 

Ig^norance  of  facts,  S§  09,  70. 

Mistake,  S9  71,72. 

Duress  and  undue  influence,  S|  73-81. 

VlRtepresentationB,  |  88. 

f^d,  |«  83-OOa. 

Cbfdldential  reUtlons,  S  91. 
Legality  of  object  and  consideration. 

Contravention  of  statute,  §S  92-100. 

Intent  of  parties;  S§  101, 102. 

Public  policy  In  general,  fS  103-115. 

'Oofli^tracts  impossible  of  performance,  {|  116, 117. 

BOBlralnt  of  trade,  II 118-122. 


 Partial  restraint,  IS  123-128. 

OusUng  jurisdiction,  120-131. 

 Limiting  time  of  action,  S  132. 

fravention  of  competition  in  bids,  8$  133-135. 
I>mgatlon  of  marriage  relation,  1 136. 
l^Mmendng  legislation,  ||  137, 138. 
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Affecting  apolntment  to  office,  S  139. 
Compounding  ofleuet,  {{  140-14S. 
Indndng  Utigation,  1 143. 
Obstnietlng  Justice,  f  144. 
Batlflcation,  SS  145, 146. 
Effect  of  partial  UlegaUty,  SS  147, 148. 
Belief  of  parties,  S  140-1S7. 

n.  CONSTRUCTION  AND  OPEBATION. 

(A)  General  rules  of  constntctlMi. 

In  general,  SS  158-168. 

What  law  gorams,  SI  163-166. 

Gonstructlcnt  in  favor  of  validity,  SS  167, 168. 

Meaning  of  words,  §§  169, 170. 

(living  effect  to  all  provisions,  SS  171-176. 

Surrounding  circumstances,  SS  177-180. 

Custom  or  usage,  SS  160a-182. 

Intention  of  parties,  183-190a. 

Oonstmction  by  parties,  SS  101-195. 

Writtten  and  printed  portions,  SS  196, 197. 

Construing  instruments  together,  SS  198-200. 
(B>  Parties. 

Joint  and  several  contracts,  SS  201,  202. 

Bights  acquired  by  third  persons,  SS  203-206a. 

'  —    Agreement  for  benefit  of  third  person,  SS  207-209. 

liabilities  of  third  persons,  S  210. 
(C)  Subject-matter. 

Construction  of  particular  contraots,  SS  211-219. 

Warranties,  SS  880, 281. 
(I>>  Time. 

Time  of  performance  in  general,  SS  888-884a. 
Time  as  of  essence  of  contract,  SS  885,  886.  . 
Duration  of  contract,  SS  227,  IS88a. 
Option  to  terminate,  SS  228,  230. 

(B)  Conditions. 

In  general,  S  831. 

m.  KODinOATION  AND  KEBOEB. 

Contracts  subject  to  modification,  S  232. 

Provisions  in  contract  for  modification,  S  833. 

Parol  modification  of  prior  written  contract,  SS  234-841. 

Consideration  for  modification,  SS  242, 243. 

Merger  in  subsequent  contract,  SS  244-249a. 

Contemporaneous  parol  agreement,  SS  250-258. 

IV.  BESC^ISSION  AND  ABANDONMENT. 

Option  to  rewind,  SS  859-861. 
Abandonment  of  contract,  SS  268-804. 
Grounds  for  rescission. 

 Incapacity,  8  26S. 

 Duress,  S  266. 

 Fraud  and  misrepresentaUons,  SS  867-274. 

Breach  by  other  party,  SS  276-278.  - 
Waiver  of  right  to  rescind,  SS  879-283. 
Oondltitms  precedent  to  restdssion,  SS  284-290. 
Partial  rescission,  SS  291-294. 
Effect  of  rescission,  $  295. 
Actions  for  rescission,  SS  296-301. 
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V.  PSBFOBMANCE  OB  BBEACH. 


Duty  to  perform,  S  302. 

Sufficiency  of  performance  In  general,  IS  303, 304. 

Election  as  to  manner  of  performance,  1 806. 

Satisfaction  of  party  or  agent,  306-808. 

Approval  or  decision  of  architect  or  oiglneer,  If  300-818. 

Delay  In  performance,  S  313. 

Sxcuses  for  delay  In  performance,  IS  314-316. 

Excuses  for  non-performance,  ||  817-320. 

-  —   Breach  or  non-performance  by  other  party,  §  321. 

ZHscdiorge  by  impossibility  of  performance,  ||  322-3S5. 

Declaration  of  intention  not  to  perform,  I  §  326-308. 

Snbstantlal  performance,  ||  388-330. 

Waiver  of  defscts  and  objections,  SI  881-887. 

Partial  performance,  H  888-347. 

Offer  of  performance,  §8  348-350. 

Bight  and  liabilities  on  breach,  8  361. 

 Mutual  breach,  |8  3S8-356. 

Bestrainlng  performance  or  breach,  SS  8fi6460a. 


What  law  governs,  1 361. 

Bight  of  action.  1 868. 

Accrual  of  right  of  action,  18  363-368. 

Limitation  of  action,  1 368. 

Defenses,  88  370-378. 

Parties,  81874,875. 

Joinder  of  causes  of  action,  ||  376, 376a. 
Petition,  18  377-860. 

Allegation  as  to  performance  or  happening  of  conditionB  pnc*- 
dent,  88  380-395. 

Sufficiency  in  actions  on  particular  contract,  S8396-402. 
Answer,  88  403-406. 
Beply,  8  407. 

Issues,  proof  and  variance,  88  408-415. 

~  ITefenses  which  must  be  specially  pleaded,  ||416-ttM. 

 Becovery  on  quantum  meruit,  88  427,  428. 

Presumptions,  88  429-433. 
Burden  of  proof,  §8  434-440. 
AdmlBsibUity  of  evidence,  88  441-455. 

 Parol  evidence,  86  456-478. 

Weight  and  snfflelency  of  evidence,  ||  473-487a. 

Questions  for  court  or  Jury,  SI  488-482. 

-  ■  ■   Cfmstruetlon  of  contract,  81  ^^-504. 

Erection  of  verdict,  88  505-508. 

Instructions,  88  508-21. 

Bight  to  open  and  close,  S  588. 

Damages,  SI  523-538. 

 Items,  «S  533-537. 

 Measure  of  damages,  81 538-560. 

Verdict,  88  561,  562. 

Judgment,  S  563. 

Appeal  and  error,  564,  566. 

Cboss-Refebences.  Assignment  of  contracts,  see  Auiffnwte^ 


Particular  classes  of  contracts  and  con-    M  ^"^2. 
tracts  of  particular  classes  of  persons,  see       Agreements  to  arbitrate,  see  Ar^itr^^ 


VI.  AOnONS  BOB  BBBACEH. 


speclflc  topics. 


and  Award,  8  3. 
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Obligation  of  contract,  see  Conatitutionai 
Law.  1188-98. 

Infringement  on  liberty  to  contract,  see 
Conttitutional  Lau>,  {{  76,  77. 

County  contracts,  see  Counties,  H826- 
368. 

Effect  of  antenuptial  contract  on  rights 
of  dower,  see  Dower,  iS  18,  19. 

Effect  of  statute  of  frauds  on  contracts 
of  employment,  see  Frauds.  Statute  of, 
47-51. 

Contracts  dealing  In  grain  options,  see 
Oaming,  H  1-36. 

Liability  of  married  women  on  contract, 
see  Husband  and  Wife,  f 1 60-76,  132-176. 

Enforcement  of  contracts  by  Injunction, 
see  Injunction,  fS  59-64a. 

Entirety  of  lottery  contract,  see  Lotteries. 
13. 

Validity  of  lottery  contracts,  see  Lotter- 
ies, SS3,  4. 

Nature  of  marriage  contract,  see  Mar- 
riage, SS  6-9. 

Of  cities,  see  Municipal  Corporations,  IS 
228-270. 

Validity  of  exclusive  contract  of  agency. 
Bee  Principal  and  Agent,  §  10. 

Liability  of  principal  for  breach  of  con- 
tract of  exclusive  agency,  see  Principal  and 
Agent,  H  50-52. 

Nef-epsity  of  recording  personal  contract, 
see  Records,  §  3. 

Specific  enforcement  of  contracts,  see 
Specific  Performance. 

Of  states,  see  States.  81 116-133. 

Validity  of  contract  to  be  performed  on 
Sunday,  see  Sunday,  H  8,  9. 

Provisions  for  penalty  as  constituting 
usury,  see  Vsurjf,  $8  73-78. 

For  storage  of  goods,  see  Warehousemen, 
88  2.  3. 

I.  BEQTJZSITES  ANB  VALIDITY. 

Contracts  within  the  operation  of  statute 
of  frauds,  see  Frauds,  Statute  of. 

A.  Nature  and  EssoitialB  in  General. 
What  law  governs. 

Law  governing  construction  of  contract, 

see  post,  88163-166. 

1.  (1871.)  The  validity  of  a  contract  Is 
to  be  determined  by  the  law  of  the  state 
.  In  which  It  is  made.  The  fact  that  a  con- 
tract made  in  one  state  Is  evidenced  by  a 
note  dated  in  another  and  secured  by  a 
mortgage  upon  land  located  In  such  other 


state,  does  not  avoid  the  application  of  ttc 
rule.  The  note  Is  but  an  incident  to  the 

agreement.   Sands  v.  Smith,  1  Neb.  108. 

2.  (1874.)  Unless  a  contract  is  by  Its 
terms  to  be  performed  In  another  state,  It 
must  be  governed  by  the  laws  of  the  place 
where  It  Is  made.  Kittle  v.  De  Lmnater.  3 
Neb.'  326. 

3.  (1890.)  A  contract  by  which  plaintiff 
In  Illinois  agrees  to  sell  beer  to  defendant 
exclusively  In  a  certain  territory  In  Ne- 
braska, and  under  which  plaintiff  ships 
from  Illinois  car  load  lots  of  beer  consigned 
to  defendant  In  Nebraska,  is  a  contract 
made  and  concluded  in  Illinois,  and  hence 
its  validity  Is  to  be  determined  by  the  laws 
of  that  state.  Wagner  v.  Breed,  29  Neb. 
720  (46  N.  W.  286). 

4.  (1839.)  A  contract  made  fn  Nebraska 
is  a  Nebraska  contract,  and  will  be  gov- 
erned by  the  laws  of  this  statn,  notwith- 
standing it  contains  a  stipulation  that  It  Is 
understood  to  be  made  with  reference  to 
and  under  the  laws  of  another  state.  Build- 
ing tC-  Loan  Aas'n  of  Dakota  v.  Bilan,  59 
Neb.  458  (81  N.  W.  308). 

5.  (1901.)  A  contract  executed  in  this 
state  by  a  foreign  building  and  loan  asso- 
ciation on  property  In  this  state  Is  a  Ne- 
braska contract,  and  the  construction  and 
validity  is  to  be  governed  by  laws  of  this 
state.  People's  Building.  Loan  d  Savings 
Ass'n  V.  Parish.  1  Unof.  605  (  96  N.  W.  243); 
(1902)  People's  Building,  Loan  d  Savings 
Ass'n  V.  Shaffer,  63  Neb.  573  (88  N.  W.  669). 

6.  (1903.)  A  contract,  void  for  Illegal- 
ity In  its  Inception,  is  not  validated  by  be- 
ing sued  upon  in  a  foreign  jurisdiction. 
Com  Exchange  Nat.  Bank  v.  Jansen.  70 
Neb.  679  (97  N.  W.  814). 

Implied  contracts. 

7.  (1902.)  One  who  furnishes  labor  and 
materials  for  the  creation  of  a  public  work, 
in  good  faith,  but  In  the  absence  of  a  con- 
tract such  as  is  required  by  statute.  Is 
entitled  to  recover  their  reasonable  value, 
in  the  absence  of  a  statute  expressly  or  by 
necessary  implication  denying  such  right. 
Ca*»  County  v.  Sarpy  County,  66  Neb.  476 
(97  N.  W.  352). 

8.  (1903.)  Wherever  one  person  has 
money  to  which  In  equity  and  good  con- 
science another  is  entitled,  the  law  creates 
a  promise  by  the  former  to  pay  It  to  the 
latter  and  the  obligation  may  be  enforced 
by  assumpsit.  Estate  of  Devries  v.  Hawk- 
ins, 70  Neb.  656  (97  N.  W.  792). 
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Existence  and  condition  of  subject  matter. 

9.  (1893.)  One  who  eells  his  business 
and  good-will  to  another,  agreeing  not  to  do 
business  at  the  same  point,  and  afterwards 
Tlolates  such  agreement,  Is  liable  In  dam- 
ages. NeUon  V.  Hiatt,  38  Neb.  478  (  56  N. 
W.  1029). 

Certainty. 

10.  (1887.)  That  la  certain  which  may 
be  rendered  certain.  Wiley  v.  Bhara,  21 
Neb.  712  (38  N.  W.  418). 

11.  (1903.)  Appellee  purchased  certain 
lands  from  the  United  States  at  a  price 
much  above  their  appraised  value,  paying 
one-fourth  of  the  purchase  price  In  cash. 
Before  any  further  payments  bad  been  made 
he  sold  part  of  the  lands  to  appellants  who. 
In  addition  to  a  cash  payment,  agreed  to 
assume  and  pay  to  the  government  the  un- 
paid three-fourths  of  the  original  purchase 
price.  Prior  to  this  sale  appellee  and  other 
purchasers  of  like  lands  were  pressing  a 
claim  to  hare  the  government  remit  from 
the  purchase  price  of  their  lands  all  sums 
In  excess  of  the  appraised  value  thereof,  and 
as  a  part  of  the  contract  of  sate  from  ap- 
pellee to  appellants  It  was  agreed  that  if 
the  government  should  make  this  rebate  ap- 
pellee was  to  receive  one-half  thereof  or 
of  any  amount  of  which  rebate  should  be 
granted.  Held,  That  the  contract  was  not 
void  fbr  uncertain^  In  time  of  payment 
Oumaer  v.  Day,  4  Unof.  320  (98  N.  W.  933). 
Kutuality. 

12.  (1896.)  Reciprocal  promises  as  the 
basis  of  a  valid  agreement  muat  be  eiiually 
obligatory  upon  the  parties,  so  that  each 
may  have  an  action  thereon;  otherwise  such 
agreement  is  nudttm  pactum.  State,  ex  rel. 
LeidigJi,  v.  HoToombe,  46  Neb.  612'  (56  N.  W. 
873). 

13.  (1896.)  One  party  to  a  contract  may 
obligate  himself  for  a  definite  or  an  indefi- 
nite period,  not  depmdlng  on  his  own  acts, 
and  the  other  party  may  at  the  same  time 
have  the  option  of  terminating  It  at  his 
will.  A  contract  upon  sufficient  considera- 
tion is  not  void  for  that  reason.  Carter 
White  Lead  Oo.  v.  Kinlin,  47  Neb.  409  (66 
N.  W.  536). 

14.  (1904.)  Want  of  mutuality  Is  no 
defense,  even  In  an  action  for  specific  per- 
formance, where  the  party  not  bound  there- 
by has  performed  all  of  the  conditions  of 
the  contract  and  brought  himself  clearly 
within  Its  terms.  Dickson  v.  Stewart,  71 
Neb.  424  (98  N.  W.  1085;  1115  Am.  St  Rep. 
596). 
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Contract  made  on  Sunday. 

15.  (1877.)  Neither  at  common  law  nor 
under  out  statute  is  a  contract  entered  Into 
on  Sunday  void  for  that  reawn.   Horadk  r. 

Keebler,  5  Neb.  355. 

Persons  who  can  question  validity  of  con- 
tract 

16.  (1894.)  Strangers  to  a  contract  can- 
not set  up  as  a  defense  to  an  independmt 
action  that  the  contract  Is  void  as  being 
champerty.  Chamberlain  v.  Orimea,  Ai  Neb. 
701  (60  N.  W.  948). 

17.  (1902.)  The  plea  of  ultra  vires  can- 
not be  Interposed  by  a  stranger  to  the  oon- 
tract.  who  cannot  show  a  violation  of  a 
duty  owing  to  himself.  State  In*.  Co.  v. 
Farmers  Mutual  Ifw.  Co.,  66  Neb.  34  (90 
N.  W.  997). 

B.  Parties,  Propoaals  and  Acceptance. 

Contract  by  unauthorized  person. 

18.  (1901.)  A  contract  made  in  Uiis 
state,  with  a  resident  thereof,  by  a  foreiBO 
building  and  loan  association,  which  hu 
failed  to  first  procure  a  certificate  of  ap- 
proval and  authorization  from  the  pnqier 
officers  for  transacting  business  in  this 
state,  is  void  and  unenforceable,  though  the 
parties  to  such  contract  may  have  stipu- 
lated therein  that  It  should  be  governed  by 
tbe  laws  of  the  state  where  the  offending 
association  Is  resident.  Henni  v.  Fidelitf 
Buildinff  &  Loan  Ass'n,  61  Neb.  744  (86  N. 
W.  475;  87  Am.  St  Rep.  519). 

Offer  and  acceptance. 

19.  (1898.)  To  establish  an  express  con- 
tract there  must  be  shown  what  amounts  to 
a  definite  proposal  and  an  unconditional 
and  absolute  acceptance  thereof.  Sleliek  v. 
Kellev,  53  Neb.  509  (73  N.  W.  945). 

20.  (1898.)  That  a  binding  contract 
may  result  from  an  offer  and  acceptance.  It 
is  essential  that  the  minds  of  the  parties 
meet  at  every  point,  and  that  nothing  be 
left  open  for  future  arrangement  JTmrn  v. 
Ohamherlain.  57  Neb.  220  (77  N.  W.  666). 

21.  (1900.)  A  contract  to  be  of  any 
binding  force  must  be  assented  to  by  all 
the  parties  to  it.  Fulton  v.  Ryan,  60  Neb. 
9  (82  N.  W.  105). 

22.  (1901.)  A  contract,  running  to  a 
corporation  to  be  formed  and  providing  for 
a  conveyance  of  land  to  It  on  certain  con- 
ditions, must  be  taken  as  an  offer  whose 
acceptance,  within  a  reasonable  time  by 
forming  the  corporation  and  performing  the 
conditions,  would  constitute  a  valid  agrw- 
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ment.  Omaha  Loan  d  Tnut  Co.  v.  Good- 
man, 62  Neb.  197  (86  N.  W.  1082). 

23.  (1906.)  To  establish  as  a  contract 
a  proposition  made  by  letter,  proof  of  Its 
acceptance  Is  necesaarr.  Sennett  v.  Mel- 
ville. 76  Neb.  690  (107  N.  W.  991). 

Acceptance  varying^  from  otfer. 

24.  (1899.)  Since  a  concurrence  of 
minds  Is  essential  to  a  contract,  a  written 
instrument  signed  by  one  party  with  the 
Intention  that  the  other  shall  later  sign  It, 
which  la  changed  in  any  manner  altering 
Its  legal  effect,  and  by  that  other  signed  In 
its  altered  condition,  does  not  become  bind- 
ing on  the  former,  unless  he  learn  of  and 
ratify  the  change;  and  this  although  the  al- 
teration be  made  by  a  stranger.  McOavock 
V.  Morton,  S7  Neb.  886  (77  N.  W.  786). 

C  Vormal  Becitilsltes. 
Several  instruments. 

25.  (1904.)   A  contract  In  writing  may 

be  created  by  letters  between  the  parties, 
and  may  be  sufficient  though  the  same 
papers  are  not  signed  by  both.  Bradley  d 
Co.  V.  Bower,  5  Unof.  642  (99  N.  W.  490). 

Delivery. 

26.  (1899.)  An  instrument  is  not  de- 
livered until  it  has  passed  beyond  the  do- 
minion, control  and  authority  of  the  maker, 
and  is  no  longer  capable  of  being  recalled. 
Paxton  V.  State,  59  Neb.  460  (81  N.  W.  383; 
80  Am.  St  Rep.  689). 

Seals. 

27.  (1885.)  The  strict  rule  of  the  com* 
mon  law  In  r^ard  to  contracts  under  seal 
made  by  an  agent  for  the  sale  or  leasing  of 
real  estate  Is  not  in  force  in  this  state — 
private  seals  being  abolished.  Wheeler  v. 
Walien,  17  Neb.  122  (22  N.  W.  S46). 

D.  Consideration. 
Usurious  contracts,  see  Usury.' 
Consideration  for  modification  of  con- 
tract, see  post,  II  242,  248. 

ITecesslty. 

28.  (1881.)  A  sufficient  consideration  is 
essential  to  the  enforcement  of  an  unexe- 
cuted agreement  to  waive  prompt  payment 
according  to  the  conditions  of  a  written 
contract  for  the  sale  of  land,  where  time  is 
essential.  Reynolds  v.  Burlington  <£  if.  R. 
R.  Co.,  11  Neb.  186  (7  N.  W.  737). 

29.  (1881.)  Plaintiff  purchased  lands  at 
tax  sale,  and  afterwards  received  deeds 
therefor.   Defendant  purchased  the  lands 


at  sheriffs  sale,  and  afterwards  promised 
orally  to  pay  an  agent  of  plaintiff  the  prin- 
cipal and  ten  per  cent  interest  for  the 
amount  paid  at  the  tax  sale.  Plaintiff  sur- 
rendered nothing,  and  nothing  was  done 
under  the  agreement.  Held,  That  it  could 
not  be  enforced.  Boyce  v.  Berger,  11  Neb. 
399  (9  N.  W.  545). 

30.  (1881.)  It  is  the  consideration  that 
gives  vitality  to  a  contract,  and  without  it 
the  contract  cannot  be  enforced.  Kansas 
Mfg.  Co.  V.  Cfandy,  11  Neb.  448  (9  N.  W. 
669  :  88  Am.  Rep.  370). 

81.  (1894.)  Where  a  construction  com- 
pany having  contracted  to  build  a  line  of 
railroad  had  completed  its  work  according 
to  contract,  an  agreement  by  its  president, 
without  authority,  to  accept  payment  at  less 
than  the  contract  price,  was  without  con- 
sideration and  did  not  release  the  other 
contracting  party  from  full  payment  Fitz- 
gerald V.  Fitzgerald  £  Mdllory  Construction 
Co.,  41  Neb.  374  (59  N.  W.  838). 

32.  (1906.)  An  i^reement  without  bene- 
fit, advantage  or  detriment  to  either  party 
Is  without  consideration  and  not  enforce- 
able. First  Nat.  Bank  of  PUtttsmouth  v. 
Estate  of  Lehnhoff,  77  Neb.  807  (112  N.  W. 
563). 

Awarding  of  contract  or  frandilse. 

33.  (1877.)  The  corporate  frstachlse  Is 
a  valuable  privilege  and  is  a  sufficient  con- 
sideration for  the  duties  which  the  law 
Imposes.  City  of  OmOha  v.  Olmstead,  5 
Neb.  446. 

34.  (1894.)  The  awarding  of  a  contract 
for  the  erection  of  a  public  building  Is  a 
sufficient  consideration  for  a  promise  by 

such  contractor  to  pay  for  all  labor  and 
material  furnished  him  in  the  performance 
of  such  contract  I/yman  v.  City  of  Lin- 
coln, 38  Neb.  794  (57  N.  W.  531);  (1894) 
Doll  V.  Grume,  41  Neb.  656  (69  N.  W.  806); 
(1896)  Kaiufmann  v.  Cooper,  46  Neb.  644 
(66  N.  W.  796). 

35.  (1894.)  A  provision  that  contractors 
for  the  erection  of  a  building  for  a  city 
shall  file  with  board  of  public  works  re- 
ceipts of  claims  from  laborers  and  material- 
men Is  a  promise  that  the  latter  shall  be 
paid  by  such  contractors,  for  which  promise 
the  awarding  of  the  contract  Is  a  sufficient 
consideration.  Lyman  v.  City  of  Lincoln, 
38  Neb.  794  (57  N.  W.  531). 

Performance  of  legal  obUgatloii. 

36.  (1887.)  Where  a  party  sold  stock  to 
be  paid  for  by  weight,  and  said  stock  was 
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welgbed  on  the  seslea  of  the  buyer,  which 
ixa  the  next  day  were  found  to  have  been 
out  of  order,  and  to  have  favored  the  buyer, 
the  eeller  was  entitled  to  have  the  stock 
weighed  correctly,  and  a  promise  by  him 
to  pay  the  buyer  a  bonus  to  weigh  the  stock 
correctly  was  without  consideration.  JSill- 
inga  v.  Filley,  21  Neb.  511  (32  N.  W.  567). 

37.  (1894.)  Neither  the  promise  to  do 
nor  the  actual  doing  of  that  which  the 
promisor  Is  by  law  or  subsisting  contract 
bound  to  do  Is  a  sufficient  consideration  to 
support  a  promise  in  his  favor.  Eaterl^ 
Harveating  Sfachine  Co.  v.  Pringle,  41  Neh 
265  (59  N.  W.  804);  (1902)  Allen  v.  PUu- 
myere,  3  Unof.  187  (90  N.  W.  112B). 

38.  (1906.)  The  doing  of  that  which  the 
creditor  of  a  corporation  Is  required  by  law 
to  do  before  he  could  maintain  an  action 
against  the  stockholders  of  the  corporation 
Is  not  a  sufficient  consideration  to  support 
a  promise.  First  Nat.  Bank  of  Plattsmouth 
V.  Batate  of  Lehnhoff,  77  Neb.  303  (109  N. 
W.  164). 

Uutual  promises. 

39.  ( 1873. )  An  agreement  by  several 
property  owners  to  convey  their  respective 
properties,  to  such  one  of  their  number  as 
should  be  afterwards  designated  by  a  ma- 
jority of  them,  being  without  considera- 
tion, is  void.  Datoson  v.  Merrille,  3  Neb. 
458. 

40.  (1889.)  An  agreement  to  furnish 
medical  treatment  and  care  to  horses  and 

mules  of  the  subcontractors  of  a  railroad 
contract  is  a  sufficient  consideration  for  an 
agreement  by  the  chief  contractor  to  pay 
for  such  service,  though  the  promisor  has 
no  ownership  in  the  horses  or  mules.  Lewia  ■ 
V.  Owen,  26  Neb.  156  (42  N.  W.  285). 

41.  (1S91.)  Mutual  promises  are  suffi- 
cient consideration  to  make  a  valid  contract 
Pryor  v.  Hunter,  31  Neb.  678  (48  N.  W. 
736);  (1894)  Aforrow  V.  Jones,  41  Neb.  867 
(6  N.  W.  369);  (1902)  Lamb  v.  Wilaon,  3 
Unof.  506  (97  N.  W.  325). 

42.  (1896.)  Wbere  a  party  agreed.  In 
consideration  of  real  property  being  placed 
lu  the  hands  of  his  agent,  that  the  ronts 
and  profits  therefrom  arising  were  to  be 
collected  and  paid  out  as  stipulated  to 
certain  holders  of  liens  on  such  property, 
among  whom  was  the  aforesaid  party  to 
said  ^reement.  such  agreement  will  be 
enforced  according  to  Its  terms,  though 
thereby  the  otherwise  existing  rights  of 


said  party  are  modified  or  impaired.  Rogert 
V.  Central  Loan  d  Trust  Co.,  49  Neb.  STt 
(68  N.  W.  1048). 

43.  (1906.)  Mutual  promises,  not  for  a 
common  object  or  purpose  and  not  mutn- 
ally  advantageous  or  detrimental,  are  with- 
out consideration  and  not  enforceable. 
First  Nat.  Bank  of  Plattsmouth  v.  Estate  of 
Lehnhoff,  77  Neb.  307  (112  N.  W.  663). 

44.  (1906.)  A  promise  made  in  consid- 
eration of  an  agreement  to  refrain  from 
resisting  the  probate  of  a  will  is  not  with- 
out consideration  and  will  be  enforced. 
Qrochoioski  v.  QrochoiDaki,  11  Neb.  506  (lOir 
N.  W.  742). 

Services. 

46.  (1882.)  Where,  after  an  assignment 
for  creditors,  plaintiff  told  the  assignee  that, 
if  the  latter  would  furnish  him  iuformation 
as  to  the  creditors,  and  aid  in  baying  np 
the  claim,  he  would  accept  the  assigned 
estate  in  full  payment  of  the  claim  so  pur- 
chased, the  aid  so  rendered  being  valuable, 
is  sufficient  to  sustain  the  contract  to  ac- 
cept payment  Wilson  v.  Moore,  13  Nek 
240  (13  N.  W.  217). 

Detriment  to  promisee. 

46.  (1886.)  A  valuable  consideration  is 
one  that  Is  either  a  benefit  to  the  party 
promising  or  some  trouble  or  prejudice  to 
the  party  to  whom  the  promise  is  made. 
Any  damage,  or  suspension,  or  forbeirance 
of  a  right  will  be  sufficient  to  sustain  the 
promise.  Homan  v.  Steele,  18  Neb.  653  (26 
N.  W.  472). 

47.  (1899.)  The  consideration  of  a  con- 
tract need  not  move  to  promisor,  a  dis- 
advantage to  promisee  being  sufficient, 
though  promisor  derives  no  benefit  there- 
from. Faulkner  v.  Gilbert,  51  Neb.  544  (77 
N.  W.  1072). 

48.  (1904.)  The  consideration  sufflcleot 
to  suport  a  promise  may  be  a  detriment 
suffered  by  the  promisee  In  reliance  upon 

the  promise,  as  well  as  a  benefit  amsrulng 
to  the  promisor.  Henry  v.  Dusaell,  71  Neb. 
691  (99  N.  W.  484). 

49.  (1906.)  A  valuable  oonslderatton  Is 
one  that  is  either  a  l>enefit  to  the  pirty 
promising,  or  some  trouble  or  pr^udice  to 
the  party  to  whom  the'  promise  is  mada 
Any  damage,  or  suspension,  or  forbearance 
of  a  right,  will  he  sufficient  to  sustain  the 
promise.  First  Nat.  Bank  of  Plattsmouth 
V.  Estate  of  Lehnhoff,  77  Neb.  303  (109  N. 
W.  164). 
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FerformanM  on  faith  of  promiae. 

50.  ( 1889. )  The  promise  to  pay  foe 
goods  to  be  furnished  to  aontfaer,  having 
been  made  prior  to  the  delivery  of  any  of  the 
property  sold,  and  such  sale  and  delivery 
having  been  made  upon  the  foltb  of  the 
agreement  of  the  promisor,  It  was  sustained 
by  sufficient  consideration  and  the  promisor 
was  liable  thereon.  Lindaey  v.  Beaton,  27 
Neb.  662  (43  N.  W.  420). 

51.  (1907.)  Where  by  reason  of  an 
agreement  made  by  the  president  of  a  bank 
with  the  proposed  purchaser  of  its  stock 
that  the  bank  will  accept  certain  notes  and 
mortgages  held  by  him,  amounting  to  the 
face  valne  of  said  stock,  in  payment  there- 
for, and  that  If  such  purchase  is  made  he 
Till  hold  the  purchaser  harmless  and  in- 
demnffy  him  against  any  action  of  the  bank 
to  recover  any  further  or  other  amount 
either  on  his  Indorsement  of  said  notes  or 
otherwise,  in  payment  for  said  stock,  the 
bank  stock  is  actually  purchased  and  paid 
for,  according  to  its  terms,  such  purchase 
Is  a  sulBctent  consideration  to  support  the 
agreement  PatrUik  v.  £arfcer,  78  Neb.  83S 
(112  N.  W.  868). 

Past  consideTatlott. 

Prfr«xl8tliig  debt  as  considentloh  tor 
diattel  mortgage,  see  Chattel  iiortgaget^  II 

2M1. 

52.  (1896.)  A  past  consideration  is  suf- 
ficient to  sun>ort  a  promise  when  the  con- 
sideration was  performed  in  pursuance  of 
a  previous  request  BtuM  v,  Stoeaty,  48 
Neb.  7«7  (67  N.  W.  748). 

Vorbearanee. 

63.  (1889.)  The  prevention  of  flllns 
liens  for  services  rendered  in  grading  the 
railway  was  a  sufDdent  consideration  be- 
tween employees  of  such  subcontractor  in 
grading  the  railway  road-bed,  and  the  con- 
tractor, who  had  agreed  to  save  the  railway 
company  harmless  from  such  liens.  Car- 
Hie  (C  Co.  V.  DauOhV,  26  Neb.  837  (41  N. 
W.  1119). 

54.  (1889.)  Where  the  main  contractor 
for  the  construction  of  railroad,  finding  a 
subcontractor  has  underestimated  the  cost 
of  bis  work,  takes  the  Tatter's  pay-roll  and 
pays  the  subcontractor's  employees  out  of 
his  monthly  allowance,  the  withholding  of 
filing  Okelr  Hen  for  wages  against  the  rail- 
road company  is  a  sufficient  consideration 
for  the  agreement  of  the  main  contractor  to 
pay  such  employees.  Carlile  d  Co.  p. 
Doscfty,  26  Neb.  337  (41  N.  W.  1119). 


55.  (1892.)  Where  one  who  stands  in 
relation  to  an  insolvent  debtor  as  surety 
or  creditor,  and  has  In  his  hands  certain 
property  of  the  debtor,  which  he  desires 
to  retain  or  have  applied  on  his  claim  or 
obligation,  a  promise  made  by  him  to  an- 
other creditor,  that  If  he  will  not  Institute 
legal  proceedings  against  the  common 
debtor  he  will  pay  the  debt.  If  accepted, 
will  constitute  a  valid  contract  and  a  re- 
covery may  be  had  thereon.  Mathews  v. 
Beaver,  34  Neb.  692  (62  N.  W.  283). 

56.  (1896.)  In  order  to  sustain  a  con- 
tract which  has  for  its  consideration  the 
release  of  a  claim  for  damages  against  the 
promisor  It  Is  not  necessary  that  the  claim 
should  be  one  which ,  on  litigation  would 
have  proved  valid.  Carter  White  Lead  Co. 
V.  Kiiain,  47  Neb.  409  (  66  N.  W.  536). 

57.  ( 1904. )  The  abaudonment  of  a 
prosecution  for  statutory  rape  and  consent, 
by  the  girl's  father,  to  her  marriage  to  the 
accused  is  a  sufficient  consideration  for  a 
contract  by  the  accused's  mother  to  provide 
a  certain  sum  to  the  father  of  the  girl 
for  her  maintenance..  Henry  v.  Dvasell,  71 
Neb.  691  (99  N.  W.  484). 

68.  (1906.)  The  dismissal*  by  a  child, 
of  proceedings  instituted  by  her  for  the 

appointment  of  a  guardian  for  her  mother 
on  the  ground  of  the  incompetency  of  the 
latter  is  not  a  valid  consideration  for  a 
promise  made  by  the  mother  to  such  child. 
Bimmona  v.  Kelaev,  76  Neb.  124  (107  N.  W. 
122). 

69.  (1906.)  Where  opposition  to  the 
probate  of  a  will  Is  made  by  a  party  In 
good  faith,  a  withdrawal  of  such  opposition 
la  a  valid  consideration  for  a  promise  on 
the  part  of  one  interested  in  sustaining  the 
wilL  Grodhowaki  v.  Oroehomtki,  77  Neb. 
510  (112  N.  W.  335). 

Belease  from  obligatlou. 

60.  (1894.)  The  present  acceptance  by  a 
railroad  company  from  a  construction  com- 
pany of  unflntshed  work  Is  a  sufficient  con- 
sideration for  a  stipulated  deduction  by  the 
latter,  made  as  a  compromise  between  the 
parties,  from  the  contract  price  of  finished 
work.  Fitzgerald  «.  Fitegeraia  if  Mallory 
Conttractiwi  Co.,  41  Neb.  374  (69  N.  W. 
838). 

One  consideration  for  several  promises. 

61.  (1899. )  One  consideration  Is  suffi- 
cient to  support  all  the  stipulations  of  a 
contract,  where  such  was  the  Intention  of 


Digitized  by 


162 


CONTRACTS. 


the  parties.  Boughn  v.  Smith,  58  Neb.  690 
(79  N.  W.  160). 

BecitalB  M  to  oonslderatlon. 

62.  (1902.)  The  reclttal  of  a  considera- 
tion is  not  alW!^  concloslre.  2>av<«  v. 
Thomm,  66  Neb.  26  (92  N.  W.  187) 

E.  VaUdit7  of  AMMnt. 
Mental  condition. 

63.  (1901.)  The  insanity  of  the  obligor 
at  the  time  the  contract  was  made  fM  a 
good  defense  to  an  action  thereon.  Boyd 
V.  MulvihiU,  61  Neb.  878  (86  N.  W.  922). 

64.  (1902.)  The  acts  and  contracts  of  a 
person  of  veak  understanding  will  be  set 
aside  by  a  conrt  of  egnity,  when  the  nature 
of  the  acts  or  contracts  Justify  the  con- 
clusion that  the  party  has  not  exercised  a 
deliberate  Judgment,  but  Uiat  he  has  been 
Imposed  upon,  circumvented  or  overcome 
by  cunning,  artifice  or  undue  influence. 
3feyer  v.  FitKbum,  66  Neb.  626  (91  N.  W. 
534). 

65.  (1903.)  In  absence  of  fraud,  or  un- 
due influence,  mere  imbecility  or  weakness 
of  mind  will  not  avoid  a  contract  or  deed. 
TicAy  V.  Simicek,  4  Unof.  697  (96  N.  W. 
629). 

66.  (1906.)  In  order  to  make  a  valid 
contract  the  minds  of  the  parties  must 
meet;  and  if  one  itaind  Is  so  weak,  unsound 
or  diseased  that  the  party  Is  incapable  of 
understanding  the  nature  and  quality  of  the 
act  to  be  performed,  or  its  consequences,  be 
is  incompetent  to  make  a  valid  contract, 
whether  such  state  of  his  mind  be  the  re- 
sult of  sickness,  accident  or  voluntary  In- 
toxication. Haulier  v.  Leibold,  76  Neb.  706 
(10?  N.  W.  1042). 

Intoxication. 

Ground  tor  rescinding  contract,  see  poat, 
1266. 

67.  (1906.)  Intoxication,  at  the  time  a 
party  enters  Into  a  contract,  to  the  extent 
of  rendering  him  mentally  unfit  for  business 
transactions,  renders  such  contract  void. 
Hauber  v.  Leibold,  76  Neb.  706  (107  N.  W. 
1042). 

67a.  (1877.)  In  order  to  set  aside  a  con- 
tract on  the  ground  of  drunkenness  It  Is 
not  sufficient  that  the  party  was  under  un- 
due excitement  from  liquor.  It  must  rise 
to  that  degree  which  may  be  called  excessive 
drunkenness,  where  a  party  Is  utterly  de- 
prived of  his  reason  and  understanding. 
Johnson  v.  PMfer,  6  Neb.  401. 


68.  (1907.)  To  avoid  a  contract  on  the 
ground  of  dmnkenness,  it  is  not  sufflcient 
that  the  party  was  under  undue  excitement 
from  liquor.  It  must  arise  to  that  degree 
which  may  be  called  excessive  drur-kenness. 
where  a  party  Is  so  far  deprived  of  his  rea- 
son and  understanding  as  to  render  him  In- 
capable of  understanding  the  character  and 
consequence  of  his  act  Oaae  Threshing  Ma- 
Chine  Co.  V.  Meyert,  78  Neb.  686  (111  N. 
W.  602). 

^noranee  of  facta. 

69.  (1901.)  Where  persons  are  dealing 
with  each  other  upon  equal  terms,  and  no 
confidential  relation  exists  between  them, 
neither  is  bound  to  disclose  superior  in- 
formation he  may  have  respecting  the 
transaction.  Jonet  v.  Stewart,  62  Neb.  207 
(87  N.  W.  12). 

70.  (1902.)  All  men  aro  presumed  to 
read  and  understand  the  terms  of  contracts 
entered  Into  by  them,  and  in  the  abeeoce 
of  fraud,  deception  or  other  undue  means 
in  procuring  their  execution,  they  will  not 
be  permitted  to  escape  a  liablli^  clearly 
expressed  by  the  language  of  the  contract 
Onuen  v.  PottJe,  3  Unof.  463  (91  N.  W. 
868). 

KistaJke. 

71.  (1896.)  A  mistake  of  law  exeuBCS 
no  one.  Boyea  v.  Summere,  46  Neb.  308  (64 

N.  W.  1066). 

72.  (1901.)  Poor  Judgment,  or  unfortu- 
nate trades.  In  the  absence  of  fraud  or  de- 
ception, form  no  basis  for  rallef  by  the 
court  Jones  v.  Stewart,  62  Neb.  207  (87 
N.  W.  12). 

Duress  and  undue  Influenea. 
Ground  for  rescission  of  contract  *« 

post,  §  266. 

Sufllciency  of  plea  of  duress,  see  put, 
1408. 

73.  (1884.)  A  contract  made  under 
duress  is  voidable,  not  void,  irnndy  c- 
Whittemore,  15  Neb.  647  (19  N.  W.  694). 

74.  (1886.)  Where  coercion  Is  not  aaffi- 
clent  to  amount  to  duress,  but  a  social  or 
domestic  force  Is  exerted  on  a  party  whlrh 
controls  the  free  action  of  his  will,  and 
prevents  voluntary  action  in  the  making 
of  a  contract  or  execution  of  deed  for  real 
estate,  equity  may  relieve  against  the  same 
on  the  ground  of  undue  influence.  Munaon 
V.  Carter,  19  Neb.  293  (27  N.  W.  208). 

75.  (1889.)  It  Is  those  contracts  only 
which  are  made  under  fear  of  unlawful  Im- 
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prisonment.  and  not  those  made  under  fear 
of  Imprisonment  which  would  be  legally 
justifiable,  that  can  be  avoided  for  duress. 
Sanford  v.  Sornberger,  26  Neb.  295  (41  N. 
W.  1102). 

76.  (1S89.)  Duress  which  will  avoid  a 
contract  Is  either  by  unlawful  restraint  or 
imprisonment;  or.  If  lawful,  It  must  be  ac- 
companied by  circumstances  of  unnecessary 
pain,  privation,  or  danger,  or  when  the 
arrest,  though  made  under  legal  authority, 
is  for  an  unlawful  purpose.  Sanford  v. 
Sornberoer.  26  Neb.  295  (41  N.  W.  1102). 

77.  (189S.)  When  money  is  paid  or  con- 
cessions exacted  through  necessity  in  order 
to  obtain  property  illegally  withheld,  where 
Its  detention  is  accompanied  by  immediate 
hardship  or  irreparable  Injury,  sut^h  trans- 
action may  be  avoided  on  the  ground  of 
compulsion,  although  perhaps  not  amount- 
ing to  a  technical  duress.  Fitzgerald  v. 
Fitzgerald  d  Mallory  Co.,  44  Neb.  463  (62 
N.  W.  899). 

78.  (1895.)  To  set  aside  a  contract  for 
duress  it  must  be  shown  first  that  the  will 
of  one  of  the  parties  was  overcame,  and 
that  he  was  thus  subjected  to  the  power  of 
another,  and  that  the  means  used  to  Induce 
him  to  act  were  of  such  a  kind  as  would 
orercome  the  mind  and  will  of  an  ordinary 
person.  Hargreaves  v.  Korcek.  44  Neb.  660 
(62  N.  W.  1086). 

79.  (1898.)  It  is  those  contracts  made 
under  fear  of  unlav/ful  arrest,  and  not 
those  executed  under  threat  of  lawful  Im- 
prisonment, which  can  be  avoided  on  the 
ground  of  duress.  McCormick  Harvesting 
Machine  Co.  v.  Miller,  54  Neb.  644  (74  N. 
W.  1061). 

80.  (1902.)  An  Instruction. "Duress  may 
be  defined  as  an  unlawful  restraint,  in- 
timidation or  compulsion  of  another  to  such 
an  extent  and  degree  as  to  Induce  such 
other  [>erson  to  do  or  perform  some  act, 
which  he  is  not  legally  bound  to  do,  con- 
trary to  his  will  and  incHoation,"  correctly 
states  the  law.  First  Nat.  Bank  of  David 
City  V.  Sargeant.  65  Neb.  594  (91  N,  W. 
595;  59  L.  R.  A.  296). 

81.  (1906.)  Where  a  contract,  whereby 
children  of  a  woman  against  whom  the 
former  had  instituted  insanity  proceedings. 
Is  procured  whereby  the  mother  released 
all  of  her  property  to  the  children  in  con- 
sideration of  a  dismissal  of  the  insanity 
proceedings,  evidence  shows  the  same  was 
procured  by  duress.  Bimmona  v.  Feltey,  76 
Neb.  124  (107  N.  W.  122). 


Misrepresentations. 

82.  (1903.)  Where  one  has  made  repre- 
sentations of  (act  shown  to  be  false  upon 
which  the  other  party  has  relied  to  his 

damage,  the  Intent  or-  good  faith  of  the  party 
making  the  representations  la  Immaterial 
in  an  action  by  the  injured  party  to  recoup 
his  damages,  or  in  an  action  by  the  former 
where  the  latter  pleads  the  fraild  of  the 
plaintiCt  as  a  defense.  Bauer  v.  Taylor,  4 
Unof.  710  (98  N.  W.  29). 
Fraud. 

Ground  for  rescission  of  contract,  see  post, 
267-278. 

83.  (1877.)  Fraud  cannot  be  predicated 
on  a  promise  not  performed.  To  be  avail- 
able there  must  be  a  false  assertion  in  re- 
gard to  some  existing  matter  by  which  a 
party  is  Induced  to  part  with  his  money 
or  property.   Perkim  v.  Lougee,  6  Neb.  220. 

84.  (1879.)  A  contract  obtained  by  fraud 
is  not  void;  it  is  merely  voidable;  and  the 
rights  of  Intervening  innocent  parties  will 
be  protected.  Aultman  d  Taylor  Co.  v. 
Steinan.  8  Neb.  109. 

85.  (1882.)    Obtaining  signature  to  con-  ' 
tract  by  fraud  Is  a  good  defense    Cole  v. 
Williams.  12  Neb.  440  (11  N.  W.  875). 

86.  (1882.)  Where  one  verbally  con- 
tracts for  the  erection  of  lightning  rods,  and 
requests  the  agent  procuring  the  coLtract 
to  sign  an  alleged  order  for  the  work,  he 
himself  not  having  his  glasses  with  him, 
and  the  agent  does  not  read  all  of  the  con- 
tract therein,  the  other  Is  not  guilty  of 
such  negligence  as  would  prevent  a  defense 
of  fraud  to  the  contract  he  In  fact  signed. 
Cole  V.  Williams,  12  Neb.  440  (11  N.  W. 
875).  [Overruled.  Ward  v.  fipelts,  39  Neb. 
809.1 

87.  (1894.)  The  doctrine  that  the  care- 
lessness or  negligence  of  a  iHirty  In  sign- 
ing a  writing  estops  him  from  afterwards 
disputing  the  contents  of  such  writing.  Is 
not  applicable  in  a  suit  thereon  between 
the  original  parties  thereto  where  the 
defense  is  that  such  writing,  by  reason  of 
fraud,  does  not  embrace  the  contract  actu- 
ally made.  Ward  v.  Spelts,  39  Neb.  809 
(58  N.  W.  426). 

88.  (1897.)  The  doctrine  that  the  neg- 
ligence of  a  party  In  signing  &  writing 
estops  him  from  afterwards  urging  that  it 
does  not  contain  the  true  agreement  of  the 
parties  Is  not  applicable  Id  a  suit  between 
the  original  parties  thereto  or  their  privies, 
where  the  party  seeking  enforcement  prac- 
ticed fraud  or  deception  In  order  to  Induce 
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the  other  to  sign  without  reading  Wood- 
brtdffe  V.  DeWitt,  Bl  Neb.  98  (70  N.  W. 
506). 

89.  (1899.)-  Fraud,  to  constitute  a  cause 
of  action,  counter-claim  or  defenee,  must 
have  been  fruitful  of  Injurjr  or  damage  to 
the  party  vho  seeks  to  avail  himself  of  the 
plea.  Carrtngton  v.  Omaha  Life  A««'it,  59 
Neb.  116  (80  N.  W.  491). 

90.  (1901.)  In  an  action  upon  a  con- 
tract, where  the  defense  is  that  fraud  was 
employed  In  securing  the  signature  of  one 
of  the  parties,  the  doctrine  that  the  care- 
lessness or  negligence  of  the  party  in  the 
signing  of  the  contract  estops  him  from 
disputing  Its  contents  is  not  applicable. 
Spelts  d  Klosterman  v.  Ward,  2  Unof.  177 
(96  N.  W.  56). 

90a.  (1908.)  Where  it  appears  that  a 
plaintiff,  who  brings  a  suit  in  equity  to 
enforce  a  specific  performance  of  a  contract, 
has  obtained  such  contract  by  sharp  and 
unscrupulous  practices,  by  overreaching,  by 
concealment  of  Important  facts,  even  though 
not  actually  fraudulent,  by  trickery,  or  hy 
any  other  unconscionable  means,  he  will 
be  denied  afflrmatlTe  relief.  Blondel  v. 
Bolander,  80  Neb.  631  (114  N.  W.  674). 

Confidential  relations. 

91.  (1905.)  One  occupying  confidential 
relations  toward  another  Is  held  to  the  ex- 
ercise of  scrupulous  good  faith,  and  will  not 
be  permitted  to  maKe  use  of  knowledge  or 
opportunities  to  his  own  advantage  and  the 
Injury  of  the  party  with  whom  he  is  deal- 
ing, from  which  the  latter  is  in  good  con- 
science entitled  to  profit  irorrivoit  v. 
Hunter,  74  Neb.  669  (106  N.  W.  88). 

F.  Legality  of  Object  and  Consideration. 

Gaming  contracts,  see  Gamini;,  St  1-36. 

Usurious  contracts,  see  UtuTjf. 

Validity  of  contract  by  carrier's  limiting 
liability  for  loss  of  goods,  see  CarrierB, 
§§  102-104. 

Validity  of  contract  for  unlawful  sale  of 
liquor  on  commission,  see  Factors,  |  2. 

Validity  of  contract  to  marry,  see  Mar- 
riage, §515-18. 

Contract  creating  monopolies,  see  Jfonop- 
oUe$,  §§  9-11. 

Contravention  of  statute. 

92.  (1878.)  Whenever  a  claim  Is  bot- 
tomed on  an  Immoral  or  illegal  transaction, 
no  right  whatever  can  be  founded  upon 
such  contract  which  the  law  will  sanction 


or  the  courts  maintain.   Rudolf  v.  Winten, 

7  Neb.  125. 

93,  94.  (1895.)  No  action  can  be  main- 
tained on  a  contract  the  consideration  of 
which  is  either  wicked  in  itself  or  pro- 
hibited by  law.  etorz  <£  Iler  v.  Finklettein, 
46  Neb.  677  (66  N.  W.  196.  30  Ll  B.  A.  644) ; 
(1902)  Schoenhofen  Brewing  Co.  v.  Whipple, 
2  Unof.  704  (89  N.  W.  751). 

96.  (1897.)  Courts  will  refuse  to  en- 
force contracts  Id  contravention  of  statntes 
or  good  morals.  WiJaon  v.  Parrith,  52  Nek 
6  (71  N.  W.  1010). 

96.  (1897.)  A  contract  providing  for 
the  sale  of  intoxicating  liquors  without  a 
license  Is  void.  Hall  v.  Hart,  52  Neb.  4  (71 
N.  W.  1009). 

97.  (1897).  An  action  cannot,  In  this 
State,  be  maintained  for  the  pilue  of  In- 
toxicating liquors  sold  in  violation  of  silitr 
ute.  Wilson  v.  ParrUh.  52  Neb.  6  (71  N. 
W.  1010). 

98.  (1898.)  A  provision  In  a  bond  given 
by  a  person  contracting  with  the  state  for 
the  erection  of  a  public  building  is  valid 
which  Imposes  on  the  contractor  the  doty 
of  pBjing  for  material  furnished  and  used 
In  the  erection  of  such  building.  Boftmos 
V.  ChUser,  53  Neb.  474  (73  N.  W.  923). 

99.  ( 1900.)  Courts  will  not  enforce 
contracts  which  are  shown  to  be  III^- 
Jorgenaen  v.  EingaUy,  60  Neb.  44  (  82  N.  T. 
104). 

100.  (1902.)  A  court  of  equity  will  not 
enforce  a  contract  made  in  contraventfoii 
of  a  statute.  Buetgetibach  v.  Oerbig,  ^ 
Unof.  889  (90  N.  W.  654). 

Intent  of  parties. 

101.  (1901.)  A  party  who  has  eotM^d 
into  a  contract  lawful  on  Its  face  lo  good 
faith  and  for  an  honest  purpose,  la  not  pre- 
cluded from  relief  because  the  other  pert; 
may  luive  Intended  to  make  fraudulent  use 
of  It  as  to  a  third  person.  Pos  v.  State, 
ex  rel.  Powers,  63  Neb.  186  (88  N.  V. 
176). 

102.  (1903.)    The  validity  of  a  contract 
assailed  for  illegality  Is  not  determined 
Its  formal  Incidents,  but  by  the  nature  of 
the   transaction  and  the  intent  ot 
parties,   ^om  Exchange  Nat.  Bank  v.  ^on- 
sen, 70  Neb.  579  (97  N.  W.  814). 

Public  policy  In  gmeiaL 

103.  (1872.)  The  court  wUl  not  lend  ita 
aid  to  the  enforcement  of  a  contract  wUc* 
Is  against  public  policy.  Dawson  v.  jrerrOI'* 
2  Neb.  119. 
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104.  (187S.)  An  agreement  by  several 
property  ovnera  to  convey  land  to  one  of 
their  number,  as  a  donation  tor  tbe  procure 
lug  of  the  location  of  tbe  capital  Is  against 
public  policy,  and  void.  Dawton  v.  Merritle, 
3-  Neb.  458. 

105.  (1882.)  The  mere  fact,  that  depot 
grounds  were  donated,  will  not  render  a 
contract  for  the  location  of  the  depot  void. 
Barrit  v.  Ro1>ert9,  12  Neb.  681  (12  N.  W. 
89;  42  Am.  Rep.  779). 

106.  (1893.)  Courts  will  refuBe  to  en- 
force contracts  which  are  manlfi-stly  con- 
trary to  public  policy  or  sound  morals. 
Wilde  V.  wade,  87  Neb.  891  (56  N.  W. 
724);  (1897)  Bocco  V,  FrapoH,  60  Neb.  665 
(70  N.  W.  236). 

107.  108.  (1896.)  The  legislative  power  to 
subserve  the  public  welfare  by  regulations 
In  the  Interest  of  health  and  safety  is  In- 
herent In  the  sovereignty  of  the  state  and 
cannot  be  bartered  away  by  contract  or 
otherwise.  Chi(xitfo,  B.  A  Q.  B.  Co.  v.  State, 
ex  rel.  City  of  Omaha,  47  Neb.  649  (66 
N.  W.  624;  63  Am.  St  Rep.  657;  41  L.  R.  A. 
481). 

109.  (1898.)  A  note  reading,  "Six 
months  after  date.  It  elected  county  com- 
mlSBioner,  I  promise  to  pay,"  etc..  Is  a  con- 
tract of  wager  on  the  result  of  an  election, 
and  on  grounds  of  public  policy  will  be 
declared  void.  Specht  v.  Beindorf,  56  Neb. 
653  (76  N.  W.  1069:  42  L.  R.  A.  429). 

110.  (1900.)  Contracts  which  contra- 
vene the  established  policy  of  this  state 
cannot  be  enforced  by  action  In  Its  courts. 
CommonKeaUh  Mutual  Fire  Int.  Co.  v. 
Baifdett  Bro$.,  60  Neb.  636  (  83  N.  W.  922; 
83  Am.  St.  Rep.  646.  [Rehearing.  61  Neb. 
454.] 

111.  (1901.)  Our  courts,  as  an  exercise 
of  comity,  will  not  enforce  a  contract  re- 
nltlng  from  the  transaction  of  buslnras 
within  this  state  vlolaUng  tbe  public  policy 
thereof.  Benni  v.  Fidentjf  BuUdinff  A  Loan 
Att'n,  61  Neb.  744  (86  N.  W.  476;  87  Am. 
8t  Hep.  519). 

112.  (1903.)  Courts  should  only  declare 
contracts  void  as  against  public  policy  when 
expressly  or  Impliedly  forbidden  by  the 
ptramount  law,  or  by  stnne  principle  of  tbe 
common  law,  or  by  the  provisions  of  the 
Matnte.  Langdon  v.  ConUu,  67  Neb.  243  (93 
N.  W.  389;  108  Am.  St  Repw  643;  60  U  R.  A. 
429). 

113.  (1906.)  A  contract  whereby  one 
interested  In  defeating  the  probate  of  a 


will  agrees  to  Interpose  no  objection  thereto 
Is  not  void  as  against  public  policy,  unless 
made  coUuslvely  and  In  fraud  of  other 
parties  Interested  In  the  estate.  OrochotosH 
V.  Orochototki,  77  Neb.  610  (112  N.  W.  335). 

114.  (1906.)  A  promise  made  in  con- 
sideration of  an  agreement  to  refrain  from 
resisting  the  probate  of  a  wUl  Is  not  void 
as  against  public  policy  where  no  persons 
or  Interests  other  than  the  persons  and 
interests  of  the  contracting  parties  are 
prejudicially  affected  thereby.  Orochowaki  v. 
OrocJiomki,  77  Neb.  606  (109  N.  W.  742). 

115.  (1906.)  A  clause  ot  a  contract  of 
a  corporation  ot  ftuui  public  character, 
which.  If  enforced,  wonld  prerent  Its  serv- 
ing the  public  on  such  terms  Is  Illegal  and 
void.  Bammons  v.  Kearney  Power  Irri- 
gation CO.,  77  Neb.  680  (110  N.  W.  308). 

Oontraets  Impossible  of  peif  onnanee. 

116.  (1902.)  Contracts  In  which  a  cor* 
poration,  in  consideration  of  stated  pay- 
ments made  to  it,  makes  promises,  which 
are  tbe  main  Inducement  to  such  contracts, 
and  are  Impossible  to  perform,  are  nn^1l^ 
tnl,  being  against  public  policy.  State,  ear 
rel.  Prout,  v.  Velnwka  Home  Oo.,  66  Neb. 
349  (92  N.  W.  763;  108  AnL  St  Rep.  706; 
60  L.  R.  A.  448). 

117.  (1902.)  Contracts  of  a  corporation, 
In  consideration  ot  stated  payments  to  It, 
by  which  It  professes  to  assist  the  holders 
of  Its  contracts  In  the  purchase  of  homes 
and  In  payment  of  the  same,  where  under 
Its  scheme  some  of  the  contributors  can 
obtain  no  assistance  for  more  than  70 
years,  are  unlawful,  as  against  public  policy. 
Btate,  ex  reh  Prout,  v.  Kebnuka  Home  Co., 
66  Neb.  849  (92  N.  W.  763;  103  Am.  St 
Rep.  706;  60  L.  R.  A.  448). 

Restraint  of  trad*. 

118.  (1900.)  Contracts  which  Impose 
unreasonable  restraints  upon  the  exerctoe  ot 
any  business,  trade  or  profession  contravene 

sound  public  policy.  WittenJ>€r{;  v.  Mollu- 
neaux,  60  Neb.  583  (83  N.  W.  842). 

119.  (1900.)  A  contract  of  purchase,  the 
main  purpose  of  which  is  to  secure  a  mo- 
nopoly. Is  contrary  to  public  policy  and  will 
not  be  enforced.  Wittenberg  v.  Mollyneaux, 
60  Neb.  583  (83  N.  W.  842). 

120.  (1901.)  Agreements  In  restraint  of 
trade  should  be  .construed  with  reference 
to  the  object  sought  to  be  attained  by  them, 
and  will  not  lie  given  a  construction  which, 
though  covered  by  the  words  of  the  agree- 
ment, cannot  be  supposed  reasonably.  In 


Digitized  by 


CONTRACTS. 


view  of  the  circumstances  of  the  parties  and 
the  context  of  the  Inetrunmnt.  to  have  been 
contemplated  hy  them.  HerpoJshtimer  v. 
Funke,  1  Unof.  304  (95  N.  W.  687). 

121.  (1905.)  A  contract  In  restraint  of 
trade  which  is  not  limited  either  in  time 
or  space  is  against  public  policy  and  void. 
Roberta  v.  Lemont,  73  Neb.  365  (102  N.  W. 
770). 

122.  (1905.)  In  determining  the  validity 
of  a  contract  in  restraint  of  trade,  the  test 
is  whether  the  restraint  is  only  such  as  is 
necessary  to  afford  a  fair  protection  to  the 
interests  of  the  party  in  whose  favor  It  Is 
given,  and  not  so  much  as  to  Interfere  with 
the  interest  of  the  public.  Bolterts  v.  Le- 
mont, 73  Neb.  366  (102  N.  W.  770). 

 Partial  restraint. 

123.  (1894.)  Where  real  estate,  conalst- 
Ing  of  certain  lots  and  buildings  thereon.  Is 
sold,  and  in  the  granting  portion  of  the 
deed  conveying  the  same  a  clause  Is  in- 
serted stating  that  the  property  is  not  to 
be  used  for  hotel  purposes  for  two  years, 
held,  that  such  restriction  as  to  use  of  the 
property,  being  a  limited  one,  was  valid  and 
not  an  unreasonable  restrain  of  trade  in 
view  of  the  facts  developed  by  the  pleadings 
(the  case  having  been  decided  upon  the 
pleadings  alone),  and  that  such  agreement 
was  not  within  or  covered  by  the  prohibi- 
tions of  provisions  of  chapter  91a,  entitled 
"Trusts,"  Compiled  Statutes,  1S93.  Mol- 
Ivneawe  v.  Wittenberv,  39  Neb.  647  (58  N. 
W.  205). 

124.  (1899.)  The  contract  in  suit,  one 
of  the  class  known  aa  contracts  "in  re- 
straint of  trade,"  being  limited  as  to  time 
and  territory,  and  its  stipulations  reason- 
able, held  valid  and  enforceable  by  injunc- 
tion. Dotoninff  v.  Lewis,  69  Neb.  38  (80 
N.  W.  261). 

125.  (1900.)  Partial  restraints  upon  the 
exercise  of  any  buslneu,  trade  or  profession 
are  not  unreasonable  when  they  are  an- 
cillary to  an  actual  purchase  of  property, 
made  In  good  faith,  and  are  apparently  nec- 
essary to  afford  fair  protection  to  the  pur- 
chaser. Wittenberg  v.  Mollyneaux,  60  Neb. 
583  (83  N.  W.  842). 

126.  (1900.)  A  covenant  in  a  deed  for 
the  exchange  of  hotel  property  by  which  the 
grantee  In  one  deed  agrees  that  for  a  period 
named  he  will  not  use  the  property  acquired 
by  him  for  hotel  purposes.  Is  not  void  as 
being  contrary  to  public  policy.  Wittenterg 
V.  Mollyneaux,  60  Neb.  683  (83  N.  W.  842). 


127.  (1901.)  The  owners  of  a  baildlut 
in  which  they  were  conducting  a  depan- 
ment  store  leased  a  portion  of  the  building 
to  a  firm  engaged  in  the  sale  of  queenfr 
ware,  glassware  and  kindred  articles,  and  In 
the  lease  covenanted  "not  to  sell"  articles 
of  that  character  during  the  term  of  the 
lease.  Held,  That  In  view  of  the  circoin- 
stances  and  context,  this  was  not  an 
ment  in  general  restraint  of  trade,  bnt  was 
Intended  to  prohibit  the  lessors,  in  the  cos- 
duct  of  their  department  store,  from  com- 
peting with  the  lessees  in  the  same  bnild- 
ing,  and  hence  was  valid  and  enforceable. 
Herpolsheimer  v.  Funke,  1  Unof.  30*  (95 
N.  W.  687). 

128.  (1901.)  An  agreement  prohibiting 
one  of  the  parties  from  engaging  ht  a 
competitive  busineM  for  a  reasonable  dine 
and  within  a  limited  area  not  larger  than 
reasonably  necessary  for  the  protection  of 
the  other.  Is  valid  and  enforceable.  Br- 
polaheimer  v.  Funke,  1  Unof.  304  (95  N- 
W.  687). 

Ousting  Jurisdiction. 

129.  (1901.)  It  is  the  settled  law  of  ihU 
state  that  a  provision  In  a  contract  requir- 
ing arbitration,  whether  of  disputes  uitiag 
under  the  contract  generally  or  only  of  tbe 
amount  of  any  loss  or  damages  snstalned 
by  the  parties  thereto,  will  not  be  enforced: 
nor  will  refusal  to  arbitrate  be  available  in 
an  action  growing  out  of  the  rontract 
Schrandt  v.  Young,  62  Neb.  264  (  86  N.  T. 
1085). 

130.  (1902.)  An  agreement  by  wWch 
parties  thereto  stipulate  in  advance  not  to 
enforce,  by  a  resort  to  a  court  Jf  Justice, 
a  substantial  right  which  may  subsequently 
be  involved  In  dispute  between  them,  tint 
to  submit  such  rl^t  to  the  decision  of  a 
private  tribunal,  although  other  questions 
involved  may  be  reserved  for  adjudication 
by  the  courts,  cannot  be  enforced.  Hartfcrd 
Fire  Im.  Co.  v.  Hon,  66  Neb.  655  (92  N. 
746;  60  L.  R.  A.  436). 

131.  (1902.)  An  agreement  between 
parties  to  a  contract  that  neither  shsU 
maintain  a  suit  thereon  after  breach.  >ll 
differences  to  be  settled  by  arbltratloD— 
is  without  binding  force,  as  tending  to  ovst 
the  courts  of  their  Jurisdiction.  Harifori 
Fire  Jnt.  Co.  v.  Son,  66  Neb.  665  (92  N- 
W.  746;  60  L.  R.  A.  436). 

—  Limiting  time  for  action. 

132.  (1898.)  A  prOTlslon  In  a  conttut 
limiting  the  time  for  bringing  sui*.  thereon 
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to  a  period  different  from  that  fixed  by 
statnte  la  against  public  policy  and  not 
enforceable.  Miller  v.  State  Int.  Co.,  54 
Neb.  121  (74  N.  W.  416;  69  Am.  St.  Rep. 
709). 

Prerention  of  competition  in  bids. 

133.  (1892.)  An  agreement  entered  into 
by  parties  for  the  purpose  of  preventing 
competition  in  the  letting  of  public  con- 
tracts is  TOid;  and  a  like  rule  prevails 
where  the  necessary  tendency  or  effect  of 
the  contract  would  be  to  stifle  competition. 
To  have  this  effect,  however,  it  must  appear 
that  the  Intent,  effect,  or  necessary  tend- 
ency of  the  contract  was  to  prevent  or 
stifle  competition.  Otherwise,  the  contract 
will  be  sustained.  Whalen  v.  Brennan,  34 
Neb.  129  (51  N.  W.  769). 

134.  (1898.)  Contract  between  two  per- 
sons for  one  of  them  to  bid  at  a  judicial 
sale  for  the  benefit  of  both  may  be  upheld 
where  the  intent  or  effect  was  not  to  chill 
bids  or  to  prevent  competition.  Olson  v. 
Lamb,  56  Neb.  104  (76  N.  W.  433;  71  Am. 
8t  Rep.  670). 

135.  (1900.)  A  contract  whereby  one 
agrees  not  to  bid  at  a  chattel  mortgage  sale 
is  contrary  to  public  policy,  and  a  note 
given  in  pursuance  of  such  contract  Is  un- 
enforceable. McClelland  v.  OiUzetu  Bank, 
60  Neb.  90  (82  N.  W.  319). 

Derogation  of  marriage  relation. 

136.  (1893.)  A  contract  Intended  to 
budlltate  the  procuring  of  a  divorce  at  the 
milt  of  either  of  the  parties  thereto  Is  void. 
Wilde  V.  Wilde,  37  Neb.  891  (66  N.  W.  724); 
(1905)  Davis  V.  Hinman,  73  Neb.  850  (103 
N.  W.  668). 

Influencing  legislation. 

137.  (1899.)  A  contract  by  which  a  pe^ 
son  agrees  to  draft  a  bill*  have  It  intro- 
duced Id  a  legislature,  explain  It,  and  make 
arguments  in  its  favor  before  legislative 
committees,  and  do  all  things  needful  and 
proper  to  secure  Its  passage,  is  vicious, 
illegal  and  void,  as  against  public  policy; 
and  the  claimant  can  not  recover,  either  on 
an  Implied  contract  or  a  quantum  meruit 
for  the  services  performed.  Richardson  v. 
Scott's  Bluff  County.  59  Neb.  400  (81  N.  W. 
309;  80  Am.  St.  Rep.  682;  48  U  R.  A.  294). 
[Overruled,  stroemer  v.  Van  Oradel,  74 
Neb.  132,  143.1 

138.  (1906.)  A  contract  between  an  at- 
torney and  client  for  services  to  be  ren- 
dered by  the  former  is  not  necesfiarlly  in- 
valid because  a  part  of  the  services  to  be 


rendered  Is  the  procurement  of  l^slatlve 
action,  nor  because  such  contract  provides 
for  a  contingent  fee,  and  will  be  enforced 

unless  it  appears  that  It  contemplates  the 
use  of  unlawful  or  improper  means,  or  that 
such  means  were  employed  in  pursuance 
thereof  to  attain  the  object  for  which  the 
contract  was  made.  Stroemet-  v.  Van  Ors- 
del,  74  Neb.  132  (103  N.  W.  1053). 

Affecting  appointment  to  ofliee. 

139.  (1901.)  A  contract  between  an  ap- 
pointive officer  of  a  city,  whose  salary  is 
fixed  by  statute  or  ordinance  and  a  city 
council,  by  which  such  appointive  city  of- 
ficer agrees  to  perform  the  duties  of  his 
office  for  a  sum  less  than  that  prescribed 
by  law.  Is  against  public  policy  and  ab- 
solutely void.  Oallaher  v.  Cittf  of  Lincoln. 
63  Neb.  339  (88  N.  W.  505). 

Compounding  offenses. 

140.  (1898.)  A  contract,  the  considera- 
tion of  which,  In  whole  or  in  part,  is  the 
compounding  of  a  felony  or  the  stifling  of 
a  criminal  prosecution.  Is  contrary  to  pub- 
lic policy,  illegal,  and  void.  JlfcCormicib 
Harvesting  Machine  Co.  v.  Miller,  54  Neb. 
C44  (74  N.  W.  1061). 

141.  (1902.)  If  the  consideration  for  the 
giving  of  a  note  Is  the  suppression  of  a 
criminal  prosecution,  the  transaction  Is 
illegal  and  void,  and  no  recovery  can  be 
had  thereon,  it  Is  not  material  in  such  a 
case  that  no  criminal  prosecution  was  ac- 
tually commenced.  A  promise  not  to  Insti- 
tute a  prosecution  is  as  Illegal  a  consid- 
eration as  the  dismissal  of  a  prosecution 
already  Instituted.  Smith  Premier  Type- 
writer Co.  V.  Mayhew,  65  Neb.  65  (90  N.  W. 
939). 

142.  (1904.)  Where  a  plaintiff  claims 
that  a  certificate  of  deposit  In  tht  sum  of 
$300  was  Indorsed  and  delivered  for  him 
to  a  county  attorney  under  an  agreement 
that.  In  consideration  thereof,  he  would  dis- 
miss a  criminal  prosecution  against  plain- 
tiff and  release  him  from  jail,  a  court  will 
not  aid  him  to  regain  possession  of  the 
property.  Such  a  contract  or  agreement  is 
illegal,  against  good  morals  and  public 
policy,  and  the  court  will  leave  the  parties 
In  the  same  position  in  which  it  finds 
them.  Johnson  v.  Owen,  72  Neb.  477  (100 
N.  W.  945). 

Inducing  litigation. 

Champerty,  see  Champerty  and  Mainte- 
nance. 

143.  (1908.)   A  contract  between  an  at- 
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torney  at  law  and  one  who  la  not  an  at- 
torney, by  which  the  latter  agrees  to  pro- 
cure the  employment  of  the  former  by  third 
permns  for  the  prosecution  of  suits  In 
courts  of  record,  and  also  to  assist  In  look- 
ing after  and  procuring  witnesses  whose 
testimony  is  to  be  used  in  the  leases,  in 
consideration  of  a  share  of  the  fees  which 
the  attorney  shall  receive  for  his  services, 
is  against  public  policy  and  void.  Langdon 
V.  Conlin,  67  Neb.  243  (93  N.  W.  389;  108 
Am.  St.  Rep.  648;  60  L.  R.  A.  429). 

Obstructiiig  justice. 

Hi.  (1885.)  An  agreement  whereby  an 
attorney  agrees  to  furnish  another  certain 
claims  against  a  bankrupt  merchant,  and 
to  procure  his  appointment  as  assignee  In 
bankruptcy  In  consideration  of  which  the 
other  was  to  furnish  his  professional  skill 
necessary  to  the  successful  prosecution  of 
said  claims  in  bankruptcy,  and  a  dlTislon 
of  all  feea,  both  as  attorney  and  aasignee, 
Is  not  void  as  against  public  iwUcy  as  an 
attempt  to  Impede  justice.  Redick  v.  Wool- 
worth,  17  Neb.  260  (22  N.  W.  693;  62  Am. 
St.  Rep.  41C). 

Batlficatloii- 

145.  (1898.1  The  payment  of  money  on 
an  agreement  to  compound  a  felony  cannot 
be  considered  as  a  ratification,  since  the 
contract  was  lUega!  and  void  and  Incapable 
of  ratification.  McCormick  Harve8i*ng  Ma- 
chine Co.  V.  MilJer,  U  Neb.  644  (74  N.  W. 
1061). 

146.  (1906.)  When  a  party  who  claimed 
he  had  been  fraudulently  Induced  to  enter 
into  a  contract  by  reason  of  the  conceal- 
ment of  material  facts  afterwards  employs 
counsel,  and  after  full  InveLtlcatlcn  ratifies 
and  Indorses  the  contract  and  accepts  bene- 
fits under  It,  he  li  bound  by  such  ratifica- 
tion. Kertaon  v.  ferfson,  77  Neb.  688  (110 
N.  W.  750). 

Effect  of  partial  iUegalltr. 

147.  (1881.)  When  a  contract  to  convey 
land  to  be  acquired  under  the  United  States 
liomestead  law  provided  that  payment 
should  be  made  In  part  by  breaking  the 
land,  and  that  the  breaking  should  be  paid 
for  In  cash  If  the  land  was  not  conveyed, 
the  illegality  of  the  agreement  to  convey 
will  not  defeat  a  recovery  for  the  price 
of  the  breaking.  Simmon*  ».  Ywam,  11 
Neb.  516  (9  N.  W.  690). 

148.  (1894.)  An  indivisible  promise 
founded  upon  two  considerations,  one  of 
which  la  legal  and  the  other  Illegal,  cannot 


be  enforced.    Luce  v.  Fotter,  42  Nd>.  8U 

(60  N.  W.  1027).. 

Belief  of  partiea. 

149.  (1877.)  An  action  cannot  be 
maintained  for  the  consideration  4tf  a  eon- 
tract  upon  an  aUessd  performance  by  dw 

plaintiff.  If  such  contract  Is  against  pabUc 
policy.  Clarke  v.  OmtOia  &  8.  W.  B.  Co.,  S 
Neb.  314. 

150.  (1877.)  If  a  contract  against  pub- 
lic policy  is  fully  executed  the  court  will 
not  disturb  it,  but  leave  the  psrUes  to 
abide  the  consequences;  it  it  la  not  ex^ 
cuted  the  court  will  not  lend  its  aid  to 
carry  it  Into  effect  Clarke  v.  OmoAa  i  S. 
W.  R.  Co.,  5  Neb.  314. 

161.  (1878.)  The  -test  In  cases  irbm 
the  contract  is  founded  on  an  illegal  tnnt- 
action  is,  whether  the  party  requires  tlie 
aid  of  the  illegal  transaction  to  eetablish 
his  claim;  and  If  he  cannot  proceed  with- 
out showing  that  he  has  broken  the  la«. 
the  court  cannot  assist  him  whatever  may 
be  his  demand.  Rudolf  v.  Winters,  7  Neli. 
126. 

152.  (1882.)  Where  acts  are  merely 
prolilbited  by  statute,  and  the  parties  ue 
not  in  pari  delicto,  the  party  upon  whom 
no  penalty  Is  imposed  may,  upon  noIl•pe^ 
formance,  maintain  an  action  ^calnM  his  co- 
contractor  to  recover  the  amount  advanced 
on  the  oDtttract  Batemm  v.  RobiMiou,  It 
Neb.  608  (11  N.  W.  736). 

163.  (1884.)  No  court  of  law  or  eQutty 
will  lend  Its  assistance  In  any  way  toward! 
carrying  out  an  illegal  contract;  therefore, 
such  contract  cannot  be  enforced  by  one 
party  against  the  other;  either  directly, 
by  asking  the  court  to  carry  it  into  effect, 
or  Indirectly,  by  claiming  dunages  or  con- 
pensation  for  a  breach  of  It  Gould 
Kennard  v.  Kendall  d  Smith,  16  Neb.  549 
(19  N.  W.  483). 

164.  (1886.)  No  court  of  law  or  equity 
win  lend  Its  assistance  In  any  way  tonrdi 

carrying  out  an  Illegal  contract;  therefore 
such  contract  cannot  be  enforced  by  one 
party  against  the  other,  either  directly,  by 
asking  the  court  to  carry  it  into  effect,  or 
indirectly,  by  claiming  damages  or  cm- 
pensation  for  a  breach  of  it  HoMU  v 
Zaepffel,  17  Neb.  536  (S3  N.  W.  614). 

165.  (1900.)  When  an  illegal  contract 
has  been  executed  and  the  parties  tbmto 
are  in  pari  delicto,  no  action  lies  to  recofer 
back  money  paid  onder  it,  or  tor  restitution 
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of  property  delivered  In  pursuance  of  its 
terms.  This  rule  applies  to  the  parties 
themselves  and  to  all  others  claiming 
through  or  under  them.  Brower  v.  Faaa,  60 
Neh.  590  (83  N.  W.  832). 

156.  (1902.)  A  party  in  pari  delicto  can- 
not make  his  Illegal  act  a  basis  of  recovery; 
but  where  the  strongei  mind  takes  poses- 
Blon  of  the  weaker,  or  where  through  ig- 
norance and  without  any  Intent  to  violate 
the  law,  one  is  led  by  fraud  and  inlsrepre- 
sentatloQ  to  the  performance  of  an  act 
against  public  policy,  the  courts  will  not 
deny  him  relief  against  those  whose  fraud 
persuaded  him  to  the  act,  and  who  seek  to 
profit  therefrom.  Klein  v.  Pederton,  65 
Neh.  462  (91  N.  W.  281). 

157.  (1905.)  Where  an  Illegal  contract 
has  been  executed,  and  the  parties  thereto 
are  in  pari  deHcto,  no  action  lies  to  recover 
back  money  paid  under  It  or  for  restitu- 
tion of  property  delivered  In  pursuance  of 
Its  terms.  Davia  v.  Sinman,  73  Neb.  860 
(103  N.  W.  668). 

H.  CONanilTOIION  Aim  OPEBATIONn 

Construction  as  question  for  court  or  Jury, 
see  post.  §§493-604. 

Prison  labor  contracts,  see  Convicts,  IS 
5-7. 

Admissibility  in  evidence  of  customs  to 
interpret,  see  Customs  and  Usagea,  §§  9-12. 

Penalty  or  liquidated  damages  for  non- 
performance, sea  Damages,  II 68-90. 

Rights  under  contract  dealing  in  liquors 
In  violation  of  law,  see  Intoxicating  Liquors, 
Si  472485. 

Within  statute  of  frauds,  see  Frauds, 
Statute  of. 

Contract  of  employment  of  physician  and 
sargeoD,  see  Physicians  and  Surgeons. 

Contract  for  sale  of  goods,  see  Bales. 

Construction  of  suhscrlptloa  contract,  see 
Subscription,  §  3. 

A.  General  Bules  of  Construction. 
In  general. 

158.  (1885.)  In  construing  contracts, 
the  presumption  of  greater  or  less  strength, 
according  to  the  language  used  or  circum- 
stances of  the  case.  Is  in  favor  of  the  com- 
prehensive over  the  restricted,  the  general 
over  the  particular,  the  common  over  the 
unusual  sense.  Shutnaw  v.  Willets,  17  Neb. 
478  (23  N.  W.  358). 

159.  (1895.)  A  contract  of  donation 
most  be  strictly  eonstmed  in  fovor  of  the 


donor.  Oerner  v.  ChurcJi,  48  Neb.  680  (62 
N.  W.  51). 

160.  (1899.)  While  a  court  may  con- 
strue and  enforce  contracts  duly  entered 
into,  It  Is  not  the  province  of  the  Judiciary 
to  make  contracts  for  parties.  Te  Poet  v. 
8hutt,  67  Neb.  692  (78  N.  W.  288). 

161.  (1899.)  It  Is  not  the  province  of  a 
court  of  equity  to  make  contracts,  but 
to  construe  and  enforce  them.  Building  d 
Loan  Asa'n  of  Dakota  v.  Walker^  69  Neb. 
466  (81  N.  W.  308). 

162.  (1904.)  Where  a  wrlttoi  contract 
is  relied  upon  by  both  parties  to  an  action 
it  will  be  literally  construed  and  enforced 
by  the  courts.  HcOormick  Harvesting  Ma- 
chine Co.  V.  Broum,  6  Unof.  366  (98  N.  W. 
697). 

What  law  governs. 

163.  (1874.)  Unless  a  contract  Is  by  Its 
terms  to  be  performed  in  another  state,  it 
must  be  governed  by  the  laws  ot  the  place 
where  it  is  made.  Kittle  v.  De  Lamater,  3 
Neb.  326. 

164.  ( 1889. )  The  homestead  hiw  in 
force  when  a  contract  was  entered  Into  is 
the  law  applicable  to  such  contract.  G'alli- 
gher  v.  Smiley,  28  Neb.  189  (44  N.  W.  187; 
26  Am.  St.  Rep.  319). 

166.  (1895.)  The  rale  that  the  law  of 
the  place  where  a  contract  Is  made  becomes 
a  part  of  the  contract  applies  to  a  city  ordi- 
nance. Oerner  v.  ChurOi,  43  Neh.  690  (62 
N.  W.  51). 

166.  (1900.)  A  contract  Is  to  be  con- 
strued by  the  laws  of  the  state  in  which 
It  is  made.  Antes  v.  State  Ins.  Co.,  61  Neb. 
55  (84  N.  W.  412). 

Construction  in  favor  of  validity. 

167.  (1886.)  In  construing  a  contract, 
that  construction  which  makes  the  contract 
legal  and  operative  will  be  preferred  to  one 
which  would  have  the  opposite  effect.  Shw 
man  v.  Willets,  17  Neb.  478  (23  N.  W.  358). 

168.  (1893.)  Where  a  contract  is  capa- 
ble of  two  constructions,  the  one  making 
It  valid  and  the  other  void,  the  law  will 
adopt  the  construction  that  upholds  the 
contract.  Morrisey  v.  Broomal,  37  Neb.  766 
(56  N.  W.  383);  (1903)  Sorton  v.  Rohlff, 
69  Neb.  95  (96  N.  W.  36). 

Meaning  of  words. 

169.  ( 1 876. )  In  the  Interpretation  of 
contracts,  words  must  not  be  forced  from 
their  proper  signlflcatlon  to  one  entirely 
different.  Mills  v.  Miller,  4  Neb.  441. 
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170.  (X879.)  Use  of  the  word  "as"  In 
the  clause  "that  said  defendant  refiued  and 
neglected  to  cut  plalnUft's  wheat  as  defend- 
ant had  agreed  and  contracted,"  commented 
upon  and  proper  slgntflcatlon  given.  Kelleif 
V.  PeteTson,  9  Neb.  76  (2  N.  W.  846). 

CHTing  effect  to  all  provisiona. 

171.  ( 1878. )  As  a  general  rule,  the 
covenants  of  a  contract  will  be  considered 
and  held  as  dependent  conditions  to  be  per- 
formed by  the  respective  parties,  unless  It 
very  clearly  appears,  from  the  nature  of 
the  covenants,  they  Intended  them  to  be  in- 
dependent; and  the  common  Intention  of 
the  parties  must  be  collected  from  the  en- 
tire instrument;  and  therefore  one  clause 
or  condition  of  the  contract  must  bo  Inter- 
preted by  the  others,  whether  they  precede 
or  follow  it.   Hamilton  v.  Thrall,  7  Neb.  210. 

172.  (1899.)  A  contract  should  be  con- 
strued if  possible  so  as  to  give  effect  to 
all  of  Its  provisions.  Lawton  v.  Fonner,  59 
Neb,  214  (80  N.  W.  808). 

.  173.  (1902.)  The  Intention  of  the  par- 
ties is  to  be  gathered  from  the  entire  con- 
tract, and  not  from  any  clause  contained 
therein.  Royal  Neighbors  of  America  v. 
Wallace,  64  Neb.  330  (89  N.  W.  768). 

174.  (1902.)  In  the  Interpretation  of  a 
written  ambiguous  contract,  that  constmc- 
tion  will  be  preferred  which  gives  effect  to 
all  the  parts  of  the  Instrument  rather  than 
one  which  renders  a  portion  redundant  and 
useless.  McOavocIc  v.  Omaha  Nat.  Bank, 
64  Neb.  440  (90  N.  W.  230). 

175.  (1902.)  A  construction  of  a  writ- 
ten contract,  which  requires  the  rejection 
of  certain  words,  Is  unwarranted  where  the 
rejection  of  such  words  would  defeat  the 
intention  of  the  parties.  Ricketts  v.  Buck- 
staff,  64  Neb.  851  (90  N.  W.  915). 

176.  (1903.)  A  construction  that  will 
completely  emasculate  a  clause  of  a  contract 
will  not  be  adopted.  If  any  other  reasonable 
coMtructlon  is  admissible.  State,  ex  rel. 
Davis,  V.  Mortensen,  69  Neb.  376  (95  N.  W. 
831). 

Surrounding  circumstances. 

177.  (1884.)  Contracts  should  be  con- 
strued in  the  light  of  surrounding  circum- 
stances and  the  condition  of  the  parties  at 
the  time  of  making  them.  Singer  Mfg.  00. 
V.  Daggett,  16  Neb.  609  (21  N.  W.  468). 

178.  (1898.)  Acts  of  the  parties  and 
other  circumstances  may  be  considered  in 
interpreting  an  ambiguous  contract  in  writ- 


ing. Lctenser  v.  Uitner,  66  Neb.  340  (7$ 
N.  W.  897). 

179.  (1900.)  A  contract  will  genersDy 
be  conctrued  solely  by  reference  to  its  own 
language  and  terms;  but  where  the  lan- 
guage is  ambiguous,  other  evidence  may  be 
considered,  not  for  the  purpose  of  contradic- 
tion, but  to  explain  the  ambiguity.  State, 
ex  rel.  8eth  Thomas  Clock  Co.,  v.  Counti 
Commissioners  of  Cass  County,  60  Keb.  &(6 
(83  N.  W.  733). 

180.  (1905.)  In  the  determination  of 
the  rights  of  parties  to  a  contract,  the  con- 
tract should  be  construed  in  the  ligbi  of 
surrounding  circumstances  and  the  condi- 
tion of  the  parties  at  the  time  of  making  IL 
Fisctis  V.  Wilson,  74  Neb.  444  (104  N.  W 
856). 

Cuatom  or  usage. 

180a.  (1894.)  Parties  to  contracts  are 
bound  thereby  and  evidence  of  customs  and 
usages  cannot  be  received  as  a  substitute- 
American  Building  if  Loan  Ass'n  v.  Uw- 
dock,  39  Neb.  413  (58  N.  W.  107). 

181.  (1897.)    The  business  usage  of  t 

particular  individual  is  not  admissible  to 
Interpret  a  contract  between  that  Individual 
and  another  in  the  absence  of  proof  of 
knowledge  by  the  latter  of  such  usage. 
Qamhle  v.  Stauber  Mfg.  Co.,  50  Neb.  463  (69 
N.  W.  960). 

182.  (1897.)  Custom  or  usage  in  trade 
or  business  may  be  shown  for  the  purpose 
of  Interpreting  a  contract  or  controlUng  its 
execution,  although  not  for  the  purpose  of 
changing  Its  intrinsic  character,  provided 
It  be  known  to  the  party  sous^t  to  be 
charged,  or  la  so  well  settled  and  bo  uni- 
formly acted  upon  as  to  warrant  the  pre- 
sumption that  it  was  Icnown  to  both  con- 
tracting parties  and  that  they  contracted 
with  reference  to  It  JfclTee  v.  Wild,  61 
Neb.  9  (91  N.  W.  958). 

Intention  of  parties. 

188.  (1874.)  In  the  oonatruction  of  i 
contract,  the  acta  to  be  performed  under  It 
and  the  manner  of  performance  may  be  eon 
sidered:  and  such  a  construction  should  b( 
adopted  as  win  give  effect  to  the  provisions 
which  carry  out  the  evident  intent  of  the 
contract;  and  the  whole  contract  sfaoold  be 
considered  in  determining  the  meaning  ot 
any  or  all  of  its  parte.  People,  ex  rel  Oert, 
V.  Gosper,  3  Neb.  285. 

184.  (1883.)  If  words  are  used  In  i 
doubtful  sense  as  to  their  meaning  or  V- 
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plication,  courts  should  give  them  the  mean- 
ing Intended  and  understood  by  the  parties. 
fforftocA  V.  Miller,  14  Neb.  9  (14  N.  W.  646). 

185.  (1894.)  When  terms  of  a  contract 
are  Intended  in  different  senses  by  the  par- 
ties, courts  will,  under  section  341,  code, 
adopt  one  party's  understanding  when  It 
foi-med  the  inducement  for  him  to  enter  into 
the  contract,  and  the  other  party  Is  aware 
of  It  Schroeder  v.  JTielUM,  39  Neb.  336  (67 
N.  W.  993). 

186.  (1S96.)  In  construing  a  contract, 
for  the  purpose  of  determining  whether  the 
statements  made  therein  were  intended  by 
the  parties  thweto  to  be  warranties  or  rep- 
resentations, the  court  will  take  Into  con- 
sideration the  situation  of  the  parties,  the 
subject  matter  of  the  contract,  and  the  lan- 
guage employed,  and  will  consider  a  state- 
ment made  to  l>e  a  warranty  only  when  It 
clearly  appears  that  such  was  the  Intention 
of  the  contracting  parties;  that  the  mind 
of  each  party  consciously  Intended  and 
consented  that  such  should  be  the  inter- 
pretation of  hie  statements.  Kettenbach  v. 
Omaha  Life  Ass'n,  49  Neb.  842  (69  N.  W.  • 
135). 

187.  (1901.)  Where  a  building  and  loan 
association,  through  Its  agent,  by  represen- 
tations Inconsistent  with  a  written  contract, 
Induces  one.  who  is  ignorant,  and  wholly 
unable  to  read  or  write  the  English  lan- 
guage, to  enter  into  such  contract;  and  it 
appears  that  such  party  would  not  have 
entered  into  the  contract  had  he  known  or 
posswsed  the  means  of  knowing  that  the 
contract  which  he  signed  was  not  the  con- 
tract to  Which  he  had  agreed  orally;  and  it 
furtber  appears  that  the  agent  knew  at  the 
time  that  such  pary  relied  upon  bis  oral 
explanation  of  the  terms  of  the  contract, 
and  was  thereby  Induced  to  enter  Into  the 
same:  the  court  will  give  to  snch  contract 
the  construction  understood  and  agreed  to 
hy  the  person  so  induced  to  sign.  People's 
BuUaing.  Loan  Savings  Ass'n  v.  Klaulter, 
1  Unof.  676  (95  N.  W.  1072). 

188.  (1903.)  In  an  action  for  damages 
for  a  breach  of  contract  between  a  school 
district,  in  a  metropolitan  city,  and  an  arch- 
itect, for  his  services  for  the  period  of  one 
year,  the  contract  will  be  construed  accord- 
log  to  the  plain  import  of  its  language, 
viewed  In  the  light  of  the  circumstances 
and  the  apparent  understanding  of  the  par- 
ties at  the  time  It  was  made.  School  Dis- 
trict of  Omaha  v.  McDonald,  68  Neb.  610 
<94  N.  W.  829). 
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189.  (1906.)  A  contract  wUl  ordinarily 
be  construed  as  it  was  understood  and  con- 
strued by  the  contracting  parties.  Softool 
District  V.  Davis,  76  Neb.  612  (107  N.  W. 
842). 

190.  (1906.)  A  contract  should  be  con- 
strued to  give  effect  to  the  Intention  of  the 
contracting  parties,  keeping  In  mind  the 
situation  of  the  parties,  the  property  which 
Is  the  subject  matter  of  the  contract,  and 
the  use  to  which  it  is  being  applied.  Grothe 
V.  Lane,  77  Neb.  605  (110  N.  W.  305). 

1900.  (1907.)  Contract  of  assignment  ex- 
amined, and  Juld,  under  the  evidence,  to 
fall  within  the  provisions  of  section  341  of 
the  code,  which  provides  that  "when  the 
terms  of  an  agreement  have  been  intended 
in  a  different  sense  by  the  parties  to  It, 
that  sense  is  to  prevail  against  either  party 
in  which  he  had  reason  to  suppose  the 
other  understood  It."  Barnes  v.  Sim,  80 
Neb.  213  (117  N.  W.  881). 

Construction  by  partiea. 

191.  (1882.)  Where  both  parties  to  a 
contract,  with  a  full  knowledge  of  Its  terms, 
by  their  action  under  It  have  given  it  the 
same  construction.  It  is  a  safe  rule  to  adopt 
that  construction,  where  there  is  a  possible 
donbt  as  to  its  meaning,  in  estimating  dam- 
ages under  it  School  District  No.  8  v. 
Estes,  13  Neb.  52  (13  N.  W.  16);  (1^94) 
Paxton  d  Oallagher  v.  Smith  d  Co.,  41  Nob. 
56  (59  N.  W.  690) ;  (1900)  State,  ex  rel.  Beth 
Thomae  Clock  Co.,  v.  County  Commission- 
ers of  Cass  County,  60  Neb.  566  (83  N.  W. 
733);  (1905)  Fiscus  v.  Wilson,  74  Neb.  444 
(104  N.  W.  866). 

192.  (1890.)  Where  a  contract  for  the 
construction  of  a  canal  at  a  certain  sum 
per  cubic  yard  of  earth  is  silent  as  to 
whether  the  measurement  Is  to  include  both 
excavation  and  embankment,  the  contractor 
by  accepting  each  month  a  payment  on  ac- 
count based  on  an  estimate  made  by  the 
engineer  In  charge  obtained  by  computing 
the  amount  of  excavation  only  Is  concluded 
by  such  construction  of  the  contract.  Price 
V.  Kearney  Can^l  d  w.  8.  Co.,  29  Neb.  33 
(45  N.  W.  252). 

198.  (1895.)  In  an  action  on  a  contract, 
where  both  parties  In  the  district  court 
adopt  a  particular  construction,  neither 
will  be  permitted  to  urge  a  different  one 
in  the  reviewing  court.  Woodtoard  v. 
Baird.  43  Neb.  310  (61  N.  W.  612). 

194.  (1896.)  Where  a  contract  Is  am- 
biguous, a   practical   construction  placed 
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upon  It  b7  the  parties  thereto  shoaM  pre- 
vail over  any  mere  teclmlcal  Interpretation. 
Davis  V.  Ravenna  Creamery  Co.,  48  Neb. 
471  (67  N.  W.  436). 

196.  (1897.)  A  practical  construction 
placed  upon  an  ambiguous  contract  by  the 
parties  will  generally  be  adopted  by  the 
courts.  Hale  v.  Sheehan,  52  Neb.  184  (71 
N.  W.  1019);  (1899)  Lawton  v.  Fonner,  59 
Neb.  214  (80  N.  W.  808);  (1903)  "William* 
f.  AuteTi,  68  Neb.  26  (93  N.  W.  943). 

Written  and  printed  portions. 

196.  (1889.)  Where  an.  Instrament  con- 
sists partly  of  written  and  partly  of  printed 
form,  the  former  controls  the  latter,  where 

the  two  are  inconsistent.  Civil  code,  sec. 
340.  Union  P.  R.  Co.  v.  Qraddy,  25  Neb. 
849  (41  N.  W.  809). 

197.  (1896.)  In  case  a  contract  is  partly 
written  and  partly  of  printed  form,  the 
writing  controls  in  case  of  Inconsistency  of 
provisions.  Davis  v.  Ravenna  Creamery 
Co.,  48  Neb.  471  (67  N.  W.  486). 

Construing  instruments  together. 

Construction  of  note  and  mortgage  as  one 
contract,  see  BilU  and  Notes,  ftl  104-106. 

198.  (1874.)  A  contract  to  print  and 
publish  a  map  containing  a  lottery  scheme, 
and  the  execution  of  a  note  In  payment 
thereof,  constitutes  but  one  transaction, 
and  should  be  construed  as  one  entire  con* 
tract.   Kittle  v.  Be  Lamater,  3  Net).  325. 

199.  (1886.)  Where  one  partner  sells 
his  Interest  in  the  firm  to  the  other.  If  he 
would  take  a  cert&In  interest  in  rooms 
over  the  store  at  one  hundred  dollars  per 
year,  the  sale  of  the  partnership  interest 
and  the  leasehold  constituted  but  one  con- 
tract Connor  v.  Bingtgen,  19  Neb.  472 
(27  N.  W.  443). 

200.  (1896.)  Where  a  part  considera- 
tion tor  a  promise  was  performed  in  pursu- 
ance of  a  previous  request,  the  previous  re- 
quest, the  performance  of  the  consideration, 
and  the  subsequent  promise  constitute  a 
single  contract,  and  where  it  would  other- 
wise be  within  the  statute  of  frauds,  the 
performance  by  one  party,  although  preced- 
ing the  promise,  may  be  sufficient  to  take 
the  case  out  of  the  statute.  StuM  v. 
Sweeev,  48  Neb.  767  (67  N.  W.  748). 

B.  Parties. 
Kights  and  liabilities  of  parties  to  con- 
tracts under  assignment,  see  AtHgnmenta, 
a  24-30. 


Joint  and  sereral  contracts. 

201.  (1871.)  An  apportlonmoit  betweca 
several  Joint  obligors  does  not  render  their 
contract  one  of  severalty.  Neligh  v.  Brad- 
ford,  1  Neb.  461. 

202.  (1903.)  Contract  for  the  coDvqr- 
ance  of  real  estate  between  a  vendee  and 
three  vendors,  each  owners  of  separate 
tracts  of  land,  construed,  and  held  to  be 
severable  and  independent  as  to  each  Ten- 
dor,  t^atkint  V,  Youll,  70  N^.  81  (86  N. 
W.  1042). 

Sights  acquired  by  third  persons. 

203.  (1877.)  It  a  cause  of  action  U  ex- 
clusively based  upon  the  full  perfarauacs 
of  the  terms  and  conditions  of  a  prior  agree- 
ment between  other  parties,  the  primary  hi- 
qulry  Is,  whether  such  agreement  was  made 
a  contract  between  the  parties  to  the  action, 
and  If  so,  whether  it  was  fully  executed. 
Clarke  v.  Omaha  d  B.W.  R.  Oo^  S  Neb.  314. 

204.  (1894.)  A  party  seeldng  to  avaU 
himself  of  the  terms  of  a  contract  between 
other  parties  must  do  so  subject  to  all  Its 
conditions  and  restrictions.  8immt  v.  Sim- 
mer*, 39  Neb.  781  (68  N.  W.  431). 

206.  (1897.)  (Contract  permitting  the 
owner  of  buildings  to  retain, — ^for  the  una- 
pose  of  insuring  payment  to  Bubcontracton 
and  of  insuring  completion  of  the  buildings, 
— 16  per  cent,  of  the  amounts  due  the  con- 
tractor, held  not  to  render  the  owner  pri- 
marily liable  to  a  subcontractor  tor  same 
thus  retained,  nor  to  constitute  the  owner 
a  trustee.  Btihool  District  of  Beairke  ». 
rAomo*.  51  Neb.  740  (71  N.  W.  7S1). 

206.  (1897.)  A  subcontractor,  between 
whom  and  the  employer  of  the  contractor 
there  is  no  privity  of  contract,  cannot,  as  a 
matter  of  right,— merely  because  employed 
by  the  contractor  to  perform  a  portion  d 
the  labor  contracted  for, — If  not  paid  Iff 
the  contractor,  demand  payment  of  the 
employer,  and,  on  refusal,  maintain  suit 
against  the  employer  therefor.  School  Z>t^ 
trict  Of  Beatrice  v.  Thomaa,  61  Neb.  740  (71 
N.  W.  731). 

206a.  (1899.)  The  circumstances  under 
which  the  contract  by  which  the  telegraph 
company  agreed  to  transmit  to  the  other 
party  to  the  contract  the  news  reports  of 
the  Associated  Press  examined,  and  held 
not  to  show  the  contract  to  be  elemental  of 
the  consideration  of  the  agreement  by  the 
Associated  Press  to  fumisb  the  new*  re- 
ports to  the  party  to  the  first  mentioned 
contract  other  than  the  telegraph  company. 
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Wettem  Union  Telegraph  Co.  v.  Call  Pub- 
lUhinff  Co.,  68  Neb.  192  (78  N.  W.  519). 

 Agreement  for  benefit  of  tlilrd  per- 
son. 

207.  (1886.)  Where  one  makes  a  prom- 
ise to  anotber  for  the  benefit  of  the  third 
person,  such  third  person  can  maintain  an 
action  upon  the  promise,  though  the  con- 
sideration does  not  move  directly  from  him. 
8hamp  v.  Meyer,  20  Neb.  223  (29  N,  W. 
379);  (1893)  Bamett  v.  Pratt,  37  Neb.  349 
(55  N.  W.  1050);  (1891)  Kaufman  v.  Vnited 
State*  Nat.  Bank,  31  Neb.  661  (48  N.  W. 
738);  (1891)  Bale  v.  Ripp,  82  Neb.  259  (49 
N.  W.  218);  (1894)  Doll  v.  Crume,  41  Neb. 
655  (59  N.  W.  806);  (1896)  Kaufman  v. 
Cooper,  46  Neb.  644  (65  N.  W.  796);  (1897) 
Meyer  v.  Shamp,  51  Neb.  424  (71  N.  W. 
57);  (1898)  Morrill  v.  Skinner,  57  Neb.  164 
(77  N.  W.  375). 

208.  (1898.)  One  not  a  party  to  a  con- 
tract may  maintain  an  action  thereon  when 
such  contract  was  made  for  his  benefit  or 
the  benefit  of  a  class  to  which  he  belongs. 
Jtohman  v.  OaUer,  53  Neb.  474  (73  N.  W. 
923). 

209.  (1898.)  Where  one  makes  a  promise 
to  another  for  the  benefit  of  a  third  person, 
the  latter  may  defend  the  contract  against 
an  attack  for  fraud.  Ooot  v.  Qoo»,  67  Neb. 
294  (  77  N.  W.  687). 

Idiabilities  of  third  persons. 

210.  (1876.)  Where  the  owner  of  prem- 
ises, upon  which  with  other  property.  Judg- 
ment liens  are  held,  enters  into  an  agree- 
ment whereby  the  liens  were  to  be  dis- 
charged, and  the  owner  was  to  buy  In  an 
oatstandlng  title  In  favor  of  himself  and 
the  judgment  creditor's  son,  the  defendant 
herein,  as  tenants  In  common,  the  defend- 
ant cannot  be  compelled  to  contribute  any- 
thing In  the  purchase  of  the  outstanding 
title.  MiXh  V.  umer,  4  Neb.  441. 

C.  Subjeet-Hatter. 

Construction  of  particular  contracts. 

211.  (1874.)  Under  a  contract  tor  public 
printing,  wherein  It  was  provided  that 
superior  royal  paper,  forty  pounds  to  the 
ream,  and  folded  four  times,  should  be  used, 
paper  twenty-four  by  thirty-eight  inches  In 
size,  weighing  forty  pounds  to  the  ream, 
must  be  used  and  should  contain  sixteen 
leaves  and  thirty-two  pages  of  printed  mat- 
ter to  the  sheet,  printed  on  both  sides.  Peo- 
ple, ex  rel.  Oere,  v.  Ootper,  3  Neb.  285. 

212.  (1888.)    A  promise  by  a  party  to 
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"see  you  paid  for  your  trouble,"  is  not  an 
absolute  promise  to  pay,  but  a  guaranty  that 
payment  shall  be  made.  Sedgwick  v.  Blita, 
23  Neb.  617  (37  N.  W.  483). 

213.  (1894.)  Where  the  contract  of  a 
construction  company  contemplated  only  the 
building  of  a  specified  Hue  of  railroad,  the 
expenses  Incidental  to  preliminary  surveys 
made  by  the  construction  eomiuny  with  a 
view  to  the  location  of  other  lines  where 
municipal  donations  could  readily  and  freely 
be  secured.  In  large  part,  for  the  benefit 
of  said  construction  company,  are  not 
properly  recoverable  by  said  construction 
company  as  against  the  railroad  company 
for  which  the  work  of  construction  vas  be- 
ing done,  even  though  some  of  the  oflleers 
of  the  said  railroad  company,  by  tbeir  con- 
versation, in  a  measure,  countenanced  the 
making  of  said  surveys  for  the  purposes 
above  stated.  Fitzgerald  v.  Fitzgerald  A 
Mallory  Construction  Co.,  41  Neb.  374  (59 
N.  W.  838). 

214.  (1895.)  The  reservation  of  tiie 
right  In  a  building  contract  by  the  owner, 
of  an  option  to  make  payments  by  assum- 
ing lumber  bills,  of  necessity  excluded  the 
Inference  therefrom  that  the  proprietor  as- 
sumed payment  of  lumber  bills,  of  the  ex- 
istence of  which  he  had  no  knowledge. 
O'Jtourke  v.  Burke,  44  Neb.  821  (63  N.  W. 
17). 

215.  (1896.)  A  contract  which  provides 
for  the  sinking  ol  a  tubular  well  to  be  not 
more  than  of  a  certain  depth  and  to  furnish 
a  flow  of  a  certain  quantity  of  water  per 
hour,  held  to  be  an  agreement  under  which 
the  defendant  was  to  sink  the  well  until  the 
prescribed  flow  of  two  thousand  gallons  of 
water  per  hour  was  obtained,  not  to  ex- 
tend, however,  beyond  a  depth  of  flve  hun- 
dred feet,  at  any  ascertained  or  fixed  com- 
pensation tor  such  further  extension,  and 
not  in  any  event  to  extend  beyond  a  depth 
at  which  the  employer  should  give  the  de- 
fendant notice  to  quit  work.  Omaha  Con- 
solidated Vinegar  Co.  v.  Bums,  49  Neb.  229 
(68  N.  W.  492). 

216.  (1898.)  Under  a  contract,  "Publish- 
ers Lincoln  Daily  Call,  Lincoln,  Neb.:  1 
hereby  authorize  you  to  insert  my  adver- 
tisement in  the  Lincoln  Dally  Call,  to  occupy 
the  space  of  flve  thousand  (5,000)  lines  lo- 
cal reading  matter,  said  advertisement  to 
run  one  year,  commencing  January  10,  1891. 
for  which  I  agree  to  pay  the  sum  due  for 
the  lines  used  on  the  first  day  of  each  month 
until  the  expiration,  at  the  rate  of  2% 
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cents  per  line,"  there  was  no  obligation  to 
pay  (or  5,000  lines,  but  only  for  such  por- 
tion thereof  as  was  furnished  by  the  eon- 
tractlDg  party  and  printed  by  the  publishing 
company.  Call  Publishing  Co.  v.  Edaon,  55 
Neb.  394  (75  N.  W.  837). 

217.  (1902.)  A  note  for  11,593  and  a 
memorandum  on  the  back  thereof  to  the 
effect  that  when  the  sureties  "quit  paying 
on  this  note  or  any  renewal  of  it,  It  Is  to  be 
cut  down  to  »1,050"  construed  to  mean  that 
the  sureties  were  to  be  released  when  the 
excess  of  $1,060  had  been  paid.  Mockett  v. 
Boaton  Improvement  Co.,  2  Unof.  500  (89 
N.  W.  283). 

218.  (1906.)  Under  a  contract  whereby 
defendant  purchased  the  joint  interest  of 
one,  who  with  another  has  bought  certain 
book  rights  of  plalntilf,  and  agreed  to  pay 
off  certain  indebtedness,  he  was  held  not 
to  have  assumed  the  unknown  obligations 
of  the  seller  to  plaintiff.  Oammel  Book  Co. 
V.  Paine,  75  Neb.  683  (106  N.  W.  777). 

219.  (1906.)  Under  a  contract  by  a 
school  district  and  an  architect  whereby 
the  latter  was  employed  to  draw  all  plans 
for  buildings  contemplated  within  one  year, 
at  a  fixed  compensation,  such  architect  Is 
entitled  to  compensation  for  plans  (or  a 
building,  prepared  within  the  year,  eren 
though  the  building  was  not  then  con- 
structed. School  Diatrict  v.  Davt*,  76  Neb. 
612  (107  N.  W.  842). 

Warranties. 

220.  (18S8.)  When  a  person  underUkea 
any  employment,  trust,  or  duty,  he  thereby 
In  contemplation  of  law  Impliedly  contracts 
with  those  who  employed  him  to  perform 
that  which  he  has  undertaken  with  Integ- 
rity, diligence,  and  skill;  and  if  be  falls  to 
do  so  It  Is  a  breach  of  contract.  Hart  v. 
Barnes,  24  Neb.  782  (40  N.  W.  322). 

221.  (1901.)  One  who  undertakes  for  a 
consideration  to  do  work  requiring  special 
skill.  Impliedly  represents  that  be  possesses, 
and  will  exercise,  such  reasonable  degree  of 
skill  as  the  nature  of  the  service  may  re- 
quire; and  if  he  la  to  furnish  his  own  tools, 
implements  or  machinery,  there  is  an  im- 
plied representation  as  to  their  fitness  for 
the  use  to  which  they  are  to  be  put  Van 
Jiorttotck  17.  Holbine,  62  Neb.  147  (86  N.  W 
1057). 

D.  Time. 

Effect  of  delay  in  performance,  see  post, 
f  313. 
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Time  cf  performance  in  greneraL 

222.  (1886.)  When  the  day  of  perform- 
ance of  contracts,  other  than  lostrumente 
upon  which  days  of  grace  are  allowed,  tails 
on  Sund^,  that  day  Is  not  counted,  uid 
compliance  with  the  stipulation  of  tbe 
contract  on  the  next  day  (Monday)  I< 
deemed  In  law  a  performance.  Poat  v.  filer- 
row,  18  Neb.  682  (26  N.  W.  580). 

223.  (  1896.)  The  term  "due"  is  emplofed 
to  express  distinct  ideas.  In  some  conDe^ 
tlons  it  Is  held  to  mean  a  debt  immediatelj 
payable.  In  others  It  signifies  a  state  of  in- 
debtedness merely,  without  reference  to  the 
time  of  payment;  but  does  not  include  con- 
tingent liabilities  wblch  may  ripen  Into 
absolute  Indebtedness  upon  the  future  per- 
formance of  contract  obligations.  Ryan  v. 
Douglas  County.  47  Neb.  9  (66  N.  W.  30). 

224.  (1897).  A  contract  of  carriage  whicli 
contains  no  specified  time  for  performance, 
implies,  as  one  of  Its  terms,  performance 
within  a  reasonable  time,  and  ao  action 
may  be  maintained  on  the  contract  for  un- 
reasonable delay  in  performance.  Denmen 
V.  Chicago,  B.  <£  Q.  R.  Co..  52  Neb.  140  (71 
N.  W.  967). 

224a.  (1908.)  The  words  "as  soon  as 
possible"  In  a  contract  for  the  manufacture 
of  certain  specified  goods  mean  "with  all 
reasonable  diligence"  or  "without  unreason- 
able delay."  Childs  d  Co.  v.  Omaha  Para- 
phernalia House,  80  Neb.  673  (114  N.  W. 
941). 

Time  as  of  essence  of  contract. 

225.  (1888.)  The  words  "This  contract 
is  to  be  construed  strictly  as  to  paymentB" 
held  not  to  make  time  of  tbe  essence  of  the 
contract.  Langan  v.  Thummel,  24  Neb  2S6 
(38  N.  W.  782). 

226.  (1900.)  In  equity,  time  will  be  re- 
garded as  of  the  essence  of  a  contract  wbea 
it  clearly  and  afflrmatively  appears  that  tbe 
parties  intended  that  time  should  be  essen- 
tial. Jetoett  V.  Black,  60  Neb.  173  (82  N. 
W.  385). 

Duration  of  contract. 

227.  (1880.)  Under  a  contract  whereby 
one  of  the  parties  was  to  put  up  ice  and 
sell  the  same,  unless  the  other  should  ter- 
minate the  contract  on  the  ground  of  tie 
other's  disposition  and  neglect  of  the  busi- 
ness, a  ternrination  of  the  contract  cannot 
be  had  merely  because  the  one  thought  tbe 
other  had  become  dissipated  unless  he  was 
also  neglectful  of  the  business.  Krigtauk 
V.  Vindgueat.  10  Neb.  435  (6  N.  W  C31). 
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228.  (1890.)  A  contract  appointing  de- 
fendant as  sales  agent  for  plaintiff  "during 
the  season  of  1888"  In  consideration  of 
which  defendant  purchased  15.000  pounds 
of  binding  twine  at  a  price  flxed,  with  a 
proTlso  "above  prices  guaranteed  during 
the  season  of  1888,  and  any  reduction  on 
this  grade  of  twine  will  be  met  hy  us,"  Is 
a  continuing  contract  for  1888,  so  that 
plaiotirr  1b  liable'  for  failure  to  furnish  the 
entire  15,000  pounds.  McCormick  Harvest- 
ing Co.  V.  Jensen,  29  Neb.  102  (46  N.  W. 
160). 

228a.  (1908.)  -  Where  the  county  board 
has  a  yearly  contract  for  the  construction 
of  all  bridges  In  the  county,  it  may  not 
make  another  to  take  effect  before  the  ex- 
piration of  the  first;  but  It  may,  if  the  oc- 
casion for  building  a  bridge  arises  during 
the  life  of  the  yearly  contract,  require  It  to 
be  done  thereunder,  even  though  the  same 
cannot  be  completed  within  the  term 
thereof.  Wftedon  v.  Lancaster  County,  80 
Neb.  682  (114  N.  W.  1102). 

Option  to  terminate. 

229.  (1891.)  A  contract  by  which  plain- 
tiff was  to  move  to  defendant's  farm  and 
keep  house  for  him  and  board  him  "during 
the  following  winter,"  is  not  terminable  at 
any  time  at  the  option  of  either  party. 
Bryant  v.  Barton,  32  Neb.  613  (49  N.  W. 
331). 

230.  (1893.)  Ordinarily  where  the  right 
to  terminate  a  contract  on  notice  Is  re- 
served in  the  instrument  Itself,  without 
fraud  or  mistake,  and  with  the  actual  knowl- 
edge and  consent  of  all  the  parties  thereto, 
such  reservation  Is  valid,  and  the  exercise 
thereof  will  be  enforced  by  the  courts,  if 
not  contrary  to  egufty  and  good  conscience. 
Morrissey  v.  Broomal,  37  Neb.  766  (56  N. 
W.  383). 

E.  Conditionfl. 

In  seneraL 

231.  (1905.)  A  provision  in  a  contract 
placing  certain  cattle  In  another's  care,  giv- 
ing him  power  to  sell  all  by  a  certain  time 
(or  not  less  than  a  certain  sum  per  head, 
that  requires  each  to  submit  all  offers  to 
buy  to  the  other,  is  not  a  limitation  upon 
the  otherwise  unlimited  power  of  the  one 
to  sell  at  the  other's  discretion.  First  Nat. 
Bank  of  Omaha  v.  Dye,  73  Neb.  300  (102 
N.  W.  614). 

HL  HODIFZCATION  AND  HEBGEB. 

Merger  of  oral  contract  of  InEurance  In 
aubsequent  policy,  see  Ijisurance.  SS  97.  98. 


Reformation  of  contract,  see  Reformation 
of  Instruments. 

Of  contract  for  sale  of  goods,  see  Sales, 
III. 

Of  contract  for  sale  of  land,  see  Vendor 

and  Purchaser,  III. 

Contracts  subject  to  modification. 

232.  (1882.)  A  contract  between  two  cor- 
porations, having  been  entered  into  where- 
by one  agrees  to  loan  a  large  sum  of  mouey 
to  the  other,  to  concentrate  its  debts.  In 
consideration  of  certain  bonds  and  a  control 
of  the  business,  the  oflScers  of  the  advanc- 
lUg  company,  in  their  Individual  capacity 
with  consent  of  an  agent  of  the  other  com- 
pany, cannot  change  or  modify  the  original 
contract.  Romig  v.  West  Point  Butter  Co., 
12  Neb.  567  (11  N.  W.  884). 

FroTisions  in  contract  for  modification. 

233.  (1890.)  Where  a  building  contract 
provides  that  the  owner  and  architect  may 
make  changes  they  deem  necessary  at  any 
time  during  the  building,  the  extra  cost  to 
be  apportioned  on  them,  the  construction  of 
a  stairway  from  the  kitchen  not  originally 
provided  for  and  the  use  of  a  different  kind 
of  hardware  falls  within  such  clause  and 
within  the  authority  so  given.  Dorsey  v. 
McOee,  30  Neb.  657  (46  N.  W.  1018). 

Parol  modification  of  prior  written  con- 
tract 

Parol  evidence  to  vary  terms  of  contract, 
see  post,  S§  456-472. 

234.  (1886.)  It  la  competent  to  prove  by 
parol  a  change  or  modification  in  Ihe  terms 
of  a  written  contract  made  by  the  parties  to 
such  contract  at  a  time  subsequent  to  the 
execution  thereof.  And  the  consideration 
(or  the  contract  may  be  a  sufflciect  consid- 
eration for  such  change  or  modification. 
Morrtssey  v.  Schindler,  18  Neb.  672  (26  N. 
W.  476). 

235.  (1887.)  After  a  contract  has  been 
reduced  to  writing,  It  Is  competent  for  the 
parties,  at  any  time  before  breach  of  it,  by 
a  new  contract,  not  in  writing,  either  alto- 
gether to  waive,  dissolve,  or  annul  the 
former  agreement,  or  in  any  manner  to  add 
to,  or  subtract  from,  or  vary  or  qualify  the 
terms  of  it;  which  Is  to  be  proved  partly 
^y  the  written  agreement  and  partly  by  the 
subsequent  verbal  terms,  engrafted  upon 
what  will  be  thus  left  of  the  written  agree- 
ment. Delaney  v.  Under,  22  Neb.  274  (34 
N.  W.  630). 

236.  (ISSS.)    A  provision  In  a  building 
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contrmct,  that  "no  new  work  of  any  descrip* 
Uon  done  on  tbe  premlsea,  nor  any  work  of 
any  kind  whatsoever,  shall  be  considered 
as  extra  unless  expressly  contracted  for  In 
writing  before  Its  commencement,"  will  not 
preclude  the  parties  from  afterwards  waiv- 
ing tbe  same,  and  making  changes  In  the 
original  contract  by  parol.  Brahine  v.  John- 
son, 23  Neb.  261  (36  N.  W.  SIO). 

237.  {1890.)  A  provision  in  a  building 
tract  that  "no  new  work  of  any  description 
done  on  the  premises,  nor  work  of  any  kind 
whatsoever,  shall  be  considered  as  extras 
unless  a  separate  estimate  In  writing  for 
the  same  before  It  is  commenced  shall  have 
lieen  submitted  by  tbe  contractor  to  tbe 
superintendent  and  proprietor  and  tbetr  sig- 
natures obtained  thereto,"  may  be  subae- 
gueotly  waived  by  the  parties  by  parol.  Mo- 
Leod  V.  Genius,  31  Neb.  1  (47  N.  W.  473). 

238.  (ISdO.)  The  owner  of  a  building  is 
liable  for  work  and  materials  furuished  by 
the  contractor  Id  Its  construction  not  called 
for  by  the  original  written  contract,  where 
the  owner,  or  his  authorized  agent,  by  a 
subsequent  oral  agreement,  promised  to  pay 
therefor,  or  knew  that  the  contractor  would 
charge  for  the  same  as  extras,  and  assented 
thereto  or  permitted  tbe  same  without  ob- 
jection. McLeoa  V.  Oenius,  31  Neb.  1  (47 
N.  W.  473). 

238a.  (1894.)  A  written  contract  for  the 
construction  of  a  line  of  railroad  only  does 
not  preclude  the  introduction  of  parol  evi- 
dence of  a  subsequent  contract  for  supply 
of  cattle  yards,  telegraph  line,  and  other 
extras  necessary  to  equipment  and  opera- 
tion of  the  road,  and  not  within  the  terms 
of  the  written  contract.  Fitzgerald  v.  Fitz- 
gerald <£  Ifallory  Construction  Co.,  41  Neb. 
374  (59  N.  W.  838). 

239.  (1902.)  While  executory  and  before 
a  breach,  tbe  termj  of  a  written  contract 
may  be  changed  by  a  subsequent  parol 
agreement,  and  such  subsequent  agreement 
requires  no  consideration.  Bowman  v. 
Wright,  65  Neb.  661  (91  N.  W.  580). 

240.  (1902.)  There  is  a  clear  distinc- 
tion between  parol  modlfloitlon  of  an  ex- 
ecutory written  agreement  before  breach 
and  before  tbe  time  for  performance  has 
arrived,  and  an  attempt  to  satisfy  a  liqui- 
dated and  accrued'  indebtedness  by  payment 
and  acceptance  of  a  less  sum.  Bowman  v. 
Wright,  66  Neb.  661  (91  N.  W.  580). 

241.  (1904.)  It  is  a  well  settled  prin- 
ciple that  a  written  contract  not  required 


by  the  statute  of  frauds  to  be  in  writing 
may  be  subsequently  changed  by  oral  agree- 
ment, and  such  subsequent  agreement  need 
not  rest  upon  any  new  consideration.  Btrahl 
V.  Western  Grocer  Co.,  5  Unof.  482  (98  N. 
W.  1043). 

Consideration  for  modification. 

242.  (1895.)  Tbe  mutual  waiver  of  the 
rights  of  the  parties  to  a  contract  of  sale 
of  nursery  stock  Is  sufficient  consldenUon 
for  a  cancelation  of  the  contract  to  release 
the  parties  from  their  obllgatlona  there- 
under. Bryant  v.  Theting,  46  Neb.  244  (64 
N.  W.  967). 

242a.  (1894.)  The  present  acceptance 
by  a  railroad  company  from  a  construction 
company  of  unfinished  work  Is  a  sufficient 

consideration  for  a  stipulated  deduction  by 
the  latter,  made  as  a  compromise  between 
the  parties,  from  the  contract  price  of 
finished  work.  Fitzgerald  v.  Fitzgerald  S 
MaJlory  Construction  Co.,  41  Neb.  374  (  59 
N.  W.  838). 

242b.  (1894.)  Where  a  construction  com- 
pany having  contracted  to  build  a  line  of 
railroad  had  completed  its  work  according 
to  contract,  an  agreement  by  Its  president, 
without  authority  to  accept  pajrment  at  less 
than  the  contract  price,  was  without  con- 
sideration and  did  not  releue  the  other  con- 
tracting party  from  full  payment  Fitx- 
Oerald  v.  Fitzgerald  <f  Mallory  Construction 
Co.,  41  Neb.  374  (59  N.  W.  838). 

243.  (1902.)  Where  the  contract  is  one 
required  to  be  in  writing  by  the  statute 
of  frauds,  there  must  be  consideration  for  a 
parol  modification  by  waiving  some  of  its 
requirements,  or  else  such  new  agreement 
must  be  executed.  In  aucb  case.  If  the 
terms  of  the  new  agreement  bave  been  fully 
carried  out,  tbe  original  obligation  is  dis- 
charged, though  there  was  no  additional 
consideration.  Bouyman  v.  Wright,  65  Neb. 
661  (91  N.  W.  580). 

Ke^er  in  subsequent  contract. 

244.  (1882.)  A  written  contract  of  war- 
ranty of  a  machine  cannot  be  varied  by 
proof  of  oral  agreements  made  before  the 
writing  was  executed.  Sycamore  Marsh 
Harvester  Co.  v.  Sturm.  13  Neb.  210  (13  N. 
W.  202). 

245.  (1887.)  When  a  contract  has  b««n 
reduced  to  writing,  verbal  evidence  of 
what  passed  between  the  parties  either  be- 
fore the  written  Instrument  was  made  or 

during  the  time  of  It  i  preparation,  so  as  to 
add  to  or  subtract  from  or  in  any  manner 
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to  Tary  or  qualify  the  written  contract.  H 
not  admissible.  Delmtep  v.  Under,  22  Neb. 
274  (84  N.  W.  «30). 

246.  (1894.)  All  verbal  negotiations  or 
understandings  of  parties  had  prior  to  the 
execution  of  the  written  contract  are 
merged  In  the  written  agreement.  Clarke 
V.  KeUey,  41  Neb.  766  (60  N.  W.  138); 
(1902)  Martena  v.  PittocH,  8  Unof.  770  (92 
N.  W.  1038). 

247.  (1895.)  A  new  contract  with  refer- 
ence to  the  subject-matter  of  a  former  one 
tioes  not  supersede  the  former  and  destroy 
Its  obligations,  except  In  so  far  as  the  new 
one  is  ineonslBtent  therewith,  when  It  Is 
evident  from  an  inspeetltm  of  the  contracts 
and  from  an  examination  of  the  circum 
stances  that  the  parties  did  not  Intend  the 
new  contract  to  supersede  the  old,  but  in- 
tended It  as  supplementary  thereto.  XJhlig 
V.  Bomum,  48  Neb.  584  (62  N.  W.  749). 

248.  (1897.)  The  (wntractor  abandoned 
the  work  and  his  contract.  His  bondstnen 
took  charge  and  management  of  the  com- 
pletion of  the  buildings  and  fulfillment  of 
the  contract,  and  an  additional  contract  was 
entered  Into  between  them,  the  subcon- 
tractor, and  the  owner.  Held,  This  latter 
contract  became  of  force  and  bindins  on  all 
parties.  Including  the  owner;  also  that  It 
provided  for  payment  of  all  subsequent  es- 
timates of  amounts  due  on  the  buildings 
for  work  by  a  subcontractor  to  be  made  di- 
rectly to  him,  and  this  to  apply  to  the  whole 
sum  of  any  and  all  such  estimates,  Inclusive 
of  the  15  per  cent,  which  was  to  be  retained 
by  the  owner  under  the  original  contract 
and  by  the  original  contractor  tinder  the 
contract  of  the  subcontractor.  School  Bit- 
Met  of  Beatrice  v.  Thomas,  51  Neb.  740  (71 
N.  W,  731). 

249.  (1905.)  Before  one  contract  is 
merged  in  another  and  superseded  thereby, 
the  last  contract  must  be  Itetween  the  same 
parties  as  the  first,  and  must  embrace  the 
same  subject  matter,  and  must  have  been  so 
Intended  by  the  parUes.  WaUh  v.  Lunney, 
75  Neb.  837  (106  N.  W.  447). 

249a.  (1908.)  Where  a  plaintiff,  who, 
after  having  entered  Into  a  valid  contract, 
has  by  means  of  sharp,  unconscionable  and 
fraudulent  practices,  and  by  a  threat  to  re- 
pudiate the  contract  at  a  crlUcal  period 
during  its  execution,  secured  a  change 
thereof  greatly  to  his  own  advantage,  brings 
a  suit  in  equity  tor  a  specifle  performance 
of  the  contract  as  changed,  he  may  not,  af- 
ter the  court  has  determined  the  contract  as 


so  changed  Invalid  for  such  misconduct, 
still  prosecute  such  suit  for  the  specific 
performance  of  the  contract  as  originally 
made.  Blondel  v.  BoUmder,  80  Neb.  531 
(114  N.  W.  574). 

Contemporaneous  parol  agreement. 

250.  (1878.)  When  the  parties  have  re- 
duced their  contract  to  writing,  the  law  pre- 
sumes that  all  previous  and  contempora- 
neous negotiations  and  conversations  leading 
to  the  contract  are  merged  In  It,  and  cannot 
be  varied  by  parol  testimony.  Hamilton  v. 
Thralt,  7  Neb.  210. ' 

261.  (1883.)  One  C,  a  depositor,  pur- 
chased sight  drafts  at  a  bank  to  pay  for 
cattle  that  he  expected  to  purchase  In  Colo- 
rado. At  the  same  time  he  made  a  parol 
agreement  with  the  bank  that  If  he  did  not 
purchase  cattle  he  might  return  the  drafts 
to  the  bank  and  receive  credit  for  the 
amount  thereof  with  interest.  Held,  That 
the  parol  ^reement  was  valid,  and  did  not 
contradict  the  written  agreement^  as  It 
merely  showed  the  purpose  for  which  the 
drafts  were  procured  and  delivered.  Col- 
Ungwood  V.  Merchants  Bank,  16  Neb.  118 
(17  N.  W.  359). 

262.  (1896.)  Parol  evidence  is  not  ad* 
missible  to  establish  a  contemporaneous  oral 
agreement  not  to  negotiate  a  negotteble  in- 
strument. Waddle  v.  Owen,  43  Neb.  489  (61 
N.  W.  731). 

253.  (1896.)  Parol  evidence  of  prior  or 
contemporaneous  conditions  modifying  a 
written  proposition  afterwards  submitted 
and  acted  upon  cannot  be  received  in  evi- 
dence to  vary  the  terms  of  the  writing. 
Commercial  State  Bank  of  Neligh  v.  Ante- 
lope Countv,  48  Neb.  496  (67  N.  W.  466). 

254.  (1899.)  A  written  contract  cannot 
be  varied,  modified,  or  contradicted  by  parol 
evidence  of  a  prior  or  contemporaneous 
agreement  between  the  parties.  Te  Poel  v. 
Shutt,  57  Neb.  592  (78  N.  W.  288). 

266.  (1901.)  The  terms  of  a  promissory 
note  cannot  be  contradicted,  altered  or 
varied  by  evidence  of  a  prior  or  contem- 
poraneous parol  agreement  Oameau  v. 
Cohn,  61  Neb.  500  (85  N.  W.  531). 

256.  (1902.)  Parol  evidence  tending  to 
establish  a  separate  oral  agreement  between 
the  parties  to  a  written  contract,  as  to  mat- 
ters upon  which  such  contract  Is  silent,  and 
not  against  Its  terms,  Is  admissible.  Huff- 
man V.  Ellis,  64  Neb.  623  (90  N.  W.  652). 

257.  (1908.)  Evidence  of  a  contempora' 
neous  oral  agreement  is  inadmissible  to  con- 
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tradlct  or  vary  the  tenoB  of  a  written  con- 
tract. Peterton  v.  FerlMrache,  4  Unof.  249 
(93  N.  W.  1011). 

258.  (1903.)  Where  a  contract  to  sell 
machinerr  and  put  it  in  place  Is  In  writing 
and  free  from  ambiguity,  evidence  as  to  a 
prior  or  contemporaneous  parol  warranty  Is 
inadmissible.  Kummer  v.  Dubuque  Tur- 
bine d  Roller  MiUa  Co.,  4  Unof.  347  (93  N. 
W.  938). 

ZV.  BESGI88Z0N  AHS  ABANDOHKSNT. 

Of  marriage  contract,  see  Breach  of  Mar- 
riage Promise,  g  2. 

Right  of  common  carrier  to  resrind,  see 
Carrierg,  1 125. 

Necessity  of  notice  of  repudiation  of  wa^ 
gering  contract,  see  Oaming,  i  16. 

Avoidance  of  insurance  policy,  see  In- 
surance, 8§  160-198. 

Forfeiture  of  rights  under  Insurance  pol- 
icy, see  Ineurance,  i|  199-267. 

Rescission  of  contract  for  sale  of  goods, 
see  Sale*,  III. 

Contract  for  sale  of  land,  see  Vendor  and 
Purchaser,  111. 

Option  to  rescind. 
Option  to  terminate  contract,  see  ante, 

H  229,  230. 

259.  (1879.)  Generally  a  contract  can- 
not be  rescinded  unless  by  consent  of  all 
the  parties  to  It,  except  In  cases  of  fraud. 
And  a  declaration  by  one  party  that  be  re- 
scinds the  contract,  followed  by  a  refusal 
on  his  part  further  to  perform  It,  not  ac- 
quiesced In  by  the  other  party,  does  not 
amount  to  a  rescission,  but  only  a  breach. 
Nebraska  City  v.  Gas  Co.,  9  Neb.  339  (2  N. 
W.  870). 

260.  (1890.)  A  party  to  an  executory 
contract  has  the  right  to  rescind  the  con- 
tract, and  terminate  it  wholly,  without  the 
consent  of  the  other  party,  who  is  in  no 
fault;  the  first  party  becoming  liable  to  the 
other  in  any  damages  he  may  have  sus- 
tained, or  any  compensation  he  may  have 
earned,  by  reason  of  the  rescission.  Hale 
V.  Hess.  30  Neb.  42  (46  N.  W.  261). 

.  261.  (1904.)  Either  party  to  an  execu- 
tory contract  may  abandon  or  renounce  his 
contract  at  any  time  before  performance  Is 
due.  on  the  usual  terms  of  compensation  to 
the  other  for  damages  which  the  law  recog- 
nizes and  allows, — subject  to  the  Jurisdic- 
tion of  equity  and  decree  of  specific  per- 
formance In  proper  cases.    Hixson  Map  Co. 


t.  Nebraska  Post  Co.,  6  Unof.  388  (98  N.  W. 

872). 

Abandonment  of  contract 

262.  (1896.)  An  abandonment  of  a  con- 
tract may  be  effected  by  acts  of  one  of  the 
parties  (hereto,  which  are  inconsistent  with 
its  existence  and  acquiesced  in  by  the  other 
party.  Hall  v.  Eccles,  46  Neb.  880  (65  N. 
W.  1068). 

263.  (1901.)  One  who  contracts  to  cul- 
tivate lands  of  another  to  a  specific  crop, 
upon  shares,  is  entitled  only  to  such  poo- 
session  of  the  land  as  Is  necessary  and  con- 
venient for  the  use  intended.  In  such  case 
the  owner  of  the  premises  will  not  be  held 
to  have  worked  an  eviction,  or  an  abandon- 
ment or  rescission  of  the  contract,  by  en- 
tering upon  them  after  the  season  If  too  far 
advanced  for  the  planting  of  the  specified 
crop  and  clearing  them  of  weeds  and  plott- 
ing another  crop  thereon.  CuXley  v.  Taj/lor, 
63  Neb.  651  (87  N.  W.  334). 

264.  (1906.)  A  contract  will  be  treated 
as  abandoned,  where  the  acts  of  one  party, 
inconsistent  with  iU  existence,  are  ac- 
quiesced In  by  the  other.  Herpclakeimer 
V.  Christopher,  76  Neb.  352  (107  N.  W.  382). 

Orounds  for  rescission. 
■      —  Incapacity. 

266.  (1877.)  In  order  to  set  aside  a  am- 
tract  on  the  ground  of  drunkenness  it  is 
not  sufficient  that  the  party  was  under  un- 
due excitement  from  liquor.  It  must  rise 
to  that  degree  which  may  be  called  exces- 
sive drunkenness,  where  a  party  is  utterly 
deprived  of  his  reason  and  understanding. 
Johnson  v.  Phifer,  6  Neb.  401. 

Duress. 

266.  (1895.)  To  set  aside  a  contract  for 
duress  it  must  be  shown  first  that  the  will 
of  one  of  the  parties  was  overcome,  and 
that  he  was  thus  subjected  to  the  power  of 
another,  and  that  thp  means  used  to  induce 
him  to  act  were  of  such  a  kind  as  would 
overcome  the  mind  and  will  of  an  ordinary 
person.  Hargreaves  v.  Korcek.  44  Neb  660 
(62  N.  W.  1086). 

 Fraud  and  misrepresentations. 

267.  A  contract  procured  by  fraud  will 
he  rescinded  at  the  suit  of  the  party  de- 
frauded. But  in  such  action  the  particular 
and  precise  drcumstancea  which  constitute 
the  alleged  fraud  mast  be  set  forth  in  the 
petition.   Arnold  v.  BaJcer,  6  Neb.  134. 

268.  (1877.)  In  morals  the  fidlure  to 
perform  a  promise  may  be  without  excuse 
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or  Justification;  but  In  law  false  repreaen- 
tatlon  to  authorize  the  rescission  cf  a  con- 
tract must  te  madti  la  regard  to  existing 
facts,    Perkins  v.  Lougee,  6  Neb.  220. 

269.  (1877.)  A  court  of  equity  will  re- 
lieve a  party  against  contracts  made  by 
Mm  while  temporarily  Insane  from  the  use 
of  intoxicating  liquor,  where  such  contracts 
have  been  procured  by  the  fraud  or  imposi- 
tion of  the  othdr  party.  Johnson  v.  Phifer, 
6  Neb.  401. 

270.  (1896.)  The  jurisdiction  of  equity 
to  relieve  against  mutual  mistakes  is,  in 
general,  confined  to  cases  where,  because  of 
such  mistake,  the  minds  of  the  parties  never 
met,  and  there  was  therefore  no  contract, 
and  to  cases  where  the  contract  made  wbb 
not  correctly  expressed  by  the  Instrument 
evidencing  it.  Relief  cannot  be  given  be- 
cause of  misapprehensions  in  regard  to  a 
collateral  matter,  as  in  regard  to  a  fact  in- 
cidentally affecting  the  value  of  the  subject- 
matter  of  the  contract,  there  being  no  de- 
ception or  wrongful  concealment.  Moore 
V.  Scott,  47  Neb.  346  (66  N.  W.  441). 

271 .  ( 1896. )  False  representations  as 
the  basis  of  an  action,  whether  for  damages 
or  for  rescisslou  of  a  contract,  are  such  only 
as  in  some  manner  actually  mislead  the 
complaining  party  to  his  damage^  American 
Buildinff  d  Loan  Asa'n  v.  Bear,  48  Neb.  455 
(67  N.  W.  500). 

272.  (1896.)  Actionable  fraud  must  re- 
late to  matters  material  to  the  transaction 
involTed.  Mere  collateral  Inducement,  al- 
though fraudulently  made,  of  itself  affords 
no  ground  for  the  rescission  of  a  contract, 
or  for  the  recovery  of  damage  agilnat  the 
offending  party.  American  Building  tt  Loan 
A««'n  V.  Bear.  48  Neb.  455  (67  N.  W.  500). 

273.  (1901.)  Where  a  party  le  Induced 
to  his  damage  to  enter  into  a  contract  by 
the  false  and  fraudulent  representations  of 
the  other  party,  and  where  such  false  and 
fraudulent  representations  have  b*'en  relied 
on  as  the  Inducing  cause  for  entrrlng  Into 
sijcb  contract,  and  where  such  representa- 
tions are  of  facts  peculiarly  within  the 
knowledge  of  the  party  making  them,  and 
not  mere  expressions  of  opinion,  the  party 
so  defrauded  may  elect  whether  he  will 
stand  by  the  contract  or  rescind  It.  Perry 
V.  Rogert,  62  Neb.  898  (87  N.  W.  1063). 

274.  (1903.)  The  rule,  that  the  careless- 
n^s  of  negligence  of  a  person  in  signing  a 
written  contract  estops  him  from  after- 
wards asserting  that  the  writing  does  not 


truly  express  the  agreement  of  the  parties, 
does  not  apply  In  an  action  for  relief  on  the 
ground  that  the  contract  was  obtained  by 
fraud  or  entered  into  by  mutual  mlstate. 
Story  V.  Gammelt,  68  Neb.  709  (94  N.  W. 
982). 

Breach  by  other  party. 

Excuse  for  nonperformance,  see  po»t, 
i  321. 

275.  (1886.)  In  an  action  on  a  contract 
whereby  one  party  agreed  to  take  and  herd 
the  other's  cattle,  and  agreed  not  to  take 
more  than  two  hundred  head  of  cattle  Into 
his  herd,  an  Instruction  that  if  more  than 
two  hundred  cattle  were  taken  Into  the  herd 
the  defendant  had  the  right  to  remove  his 
cattle,  and  would  not  be  liable  for  breach 
of  his  contract  should  be  given.  Skinner  v. 
Majors,  19  Neb.  453  (27  N.  W.  431j. 

276.  (1889.)    The  failure  or  refusal  of 

one  party  to  a  contract  to  perform  bis  part 
thereof  does  not  justify  the  other  party  in 
making  such  performance  a  condition  of  hia 
own  performance  of  hla  own  part  of  a  sepa- 
rate and  independent  contract  with  the  same 
person.  Fitley  v.  Walker,  28  Neb.  506  (  44 
N.  W.  737). 

277.  (1894.)  A  party  who  has  required 
payment  of  sums  of  money  which  by  a  re- 
scission of  the  contract  will  be  rendered 
useless  to  the  other  contracting  party  can- 
not rescind  such  contract  for  the  mere  non- 
performance of  some  conditions  thereof,  un- 
less such  right  of  rescission  is  reserved  by 
the  express  terms  of  the  contract  Itself. 
Swobe  V.  New  Omaha  Electric  Light  Co., 
39  Neb.  586  (58  N.  W.  181). 

278.  (1896.)  Not  every  breach  of  a  con- 
tract by  one  party  thereto  will  authorize 
the  other  to  treat  it  as  rescinded.  The 
fkllure  to  perform  an  independent  stipula- 
tion collateral  to  the  main  consideration, 
not  amounting  to  a  condition  precedent, 
and  not  such  as  to  prevent  the  performance 
by  the  party  so  In  default,  of  the  principal 
undertaking,  although  attended  by  some  loa^ 
or  inconvenience  to  the  other  party,  dees 
not  absolve  the  latter  from  liability,  or  au- 
thorize him  to  treat  the  contract  as  aband- 
oned. American  Building  d  Loan  Asa'n  v. 
Rainholt.  48  Neb.  434  (67  N.  W.  493). 

Waiver  of  right  to  rescind. 

279.  (1882.)  If  a  party  become  entitled 
to  rescind  or  terminate  a  contract,  or  claim 
a  forfeiture  by  reason  of  the  default  of  an- 
other, he  must  do  It  within  a  reasonable 
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time.  CatUn  v.  WHaht,  13  Neb.  668  (14 
N.  W.  630). 

280.  (1896.)  One  who  Is  deceived  by 
means  ol  the  fraudulent  representations  of 
ajiother  may  elect  to  rescind  the  contract 
and  reclaim  the  property  parted  with,  or 
to  affirm  the  agreement  and  pursue  bis  or- 
dinary remedy  by  an  action  thereon.  Such 
remedies  are,  however,  not  concurrent  but 
inconsistent,  and  by  electing  to  pursue  one 
with  a  knowledge  of  the  facts  he  waives 
bis  right  to  the  other.  Firat  Nat.  Bank  of 
Chadron  v.  McKinnev,  47  Neb.  149  (66  N. 
W.  280);  (1896)  Pollock  v.  Bmith,  49  Neb. 
864  (69  N.  W.  312). 

281.  (1896.)  The  right  to  rescind  a  con- 
tract on  the  ground  of  fraud  must  be 
promptly  exercised  upon  the  discovery  of 
the  ground  therefor.  The  continued  use  or 
employment  of  property  will.  In  such  case, 
te  construed  as  an  election  to  affirm  the 
contract  under  which  It  was  received. 
American  Buildinff  d  Loan  Asa'n  v.  Rain- 
bolt.  48  Neb.  434  (67  N.  W.  493);  (1896) 
Pollock  V.  Smith,  49  Neb.  864  (69  N.  W. 
312). 

282.  (1896.)  Where  time  is  made  the 
essence  of  a  contract  and  a  forfeiture  is  pro- 
vided In  case  of  default,  the  acceptance  of 
part  of  overdue  payments  on  the  contract 
iB  a  waiver  of  the  right  to  declare  a  for- 
feiture as  to  all  defaults  in  payments  then 
existing.  White  v.  Atku  Lumber  Co.,  49 
Neb.  82  (65  N.  W.  359). 

283.  (1907.)  To  avoid  a  contract  on  the 
ground  of  excessive  intoxication,  one  must 
rescind  the  contract  within  a  reasonable 
time  after  recovering  bis  senses,  or,  if  he 
has  received  no  money  or  propeily  as  a 
consideration  therefor,  he  must,  within  a 
reasonable  time,  disclaim  liability  thereon. 
Case  ThresJtino  Jfocftine  Co.  v.  Meyer*,  78 
Neb.  685  (111  N.  W.  602). 

Conditions  precedent  to  rescission. 

284.  (1882.)  Where  an  agreement  la 
made  whereby  a  corporation  In  considera- 
tion of  certain  bonds,  which  are  to  be  de- 
livered as  securities,  agrees  to  loan  another 
corporation  thirty-flve  thousand  dollars  for 
the  purpose  of  permitting  the  latter  to  con- 
centrate its  debts,  after  the  bonds  have  been 
issued  and  delivered  to  an  agent  to  deliver 
to  the  advancing  company  or  Its  president 
to  be  held  In  trust,  such  advancing  company, 
through  its  president,  cannot  rescind  the 
contract  on  the  ground  of  fraud  and  con- 
cealment of  facts  without  placing  the  other 


in  statu  ffuo.   Bomio  v.  West  Point  Bntier 

Co.,  12  Neb.  66?  (11  N.  W.  884). 

285.  (1891.)  The  general  rule  is  that 
a  party  who  seeks  to  rracind  a  contract  al- 
tered into  on  fraudulent  representation, 
must  return  or  offer  to  return  the  property 
acquired  by  such  contract  within  a  reason- 
able time,  so  as  to  place  the  property  and 
the  adverse  party  substantially  in  the  same 
condition  as  at  the  time  the  property  was 
received.  There  are  some  exceptions  to  this 
rule,  however.  Symns  d  Co.  v.  Benner,  31 
Neb.  593  (48  N.  W.  472). 

286.  (1891.)  A  party'  to  a  contract  Is 
not  entitled  to  a  rescission  when  he  Is  uq- 
willing  to  perform  his  part  of  the  ^ree- 
ment.  Pryor  v.  Hunter,  31  Neb.  678  (48  N. 
W.  736). 

287.  (1893.)  Where  plaintiff  and  de- 
fendant are  Induced  to  give  their  separate 
notes  to  another  for  the  purpose  of  securing 
leases  on  school  lands  as  an  Investment, 
and  such  third  party  absconds,  and  wbea 
the  notes,  that  have  been  indorsed,  fall  dne, 
defendant  paid  both  noUa,  taking  as  seen- 
rity  certain  stock  in'a  cheese  company  from 
plaintiff.  In  an  action  by  plaintiff  to  com- 
pel reassignment  of  the  stock,  there  being 
no  evidence  of  fraud,  and  plaintiff  refusing 
an  offer  to  redeem  for  the  amount  of  the 
secured  claim,  a  judgment  for  defendant 
affirmed.  Rathman  v.  Peycke,  87  Neb.  384 
(65  N.  W.  1070). 

288.  (1896.)  One  Who  seeks  to  rescind 
a  contract  on  the  ground  of  fraud  must, 
within  a  reasonable  time,  offer  to  return 
the  property  or  consideration  therefor  re- 
ceived by  talm.  provided  It  be  of  any  valua 
Property,  the  loss  of  which  would  in  any 
way  result  in  disadvantage  or  Inconvenience 
to  the  adverse  party,  must.  In  snch  case, 
be  returned  although  it  i)08sesse8  no  in- 
trinsic or  market  value.  Buildinff  d  Loa% 
Ass'n  of  Dakota  v.  Cameron,  48  Neb.  124 
(66  N.  W.  1109). 

289.  (1899.)  One  Is  not  entlUed  to  a 
rescission  of  a  contract  who  Is  unwilllog  to 
perform  his  part  of  the  agreement  Te  Poel 
V.  Shutt,  57  Neb.  592  (78  N.  W.  288). 

290.  (1902.)  It  Is  a  general  rule  that  a 
party  who  seeks  to  rescind  a  contract  en- 
tered Into  fraudulently  or  under  undue  in- 
flnence,  must  return  or  offer  to  return  the 
property  acquired  by  such  contract  wltUa 
a  reasonable  time,  and  so  place  the  adverse 
party  in  statu  quo.  An  exception  to  that 
part  of  the  rule  requiring  a  return  of  the 
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property  ariseB  where  the  party  guilty  of 
the  frand  and  undue  influence,  and  as  a 
part  of  the  general  wrongful  design,  has  by 

advice  or  InterfereDce,  Induced  the  other 
party  to  part  with  his  property.  In  8uch  a 
case,  a  tender  of  the  value  of  the  property 
received  Is  sufficient  Meyer  v.  Fishttum, 
65  Neb.  626  (91  N.  W.  634). 

Partial  rescission. 

291.  (1896.)  A  contract  cannot  be  re- 
scinded In  part  on  account  of  fraud,  and  rat- 
ified In  part.  Bawn  Iron  Co.  v.  Burg,  47 
Neb.  21  (66  N.  W.  8). 

292.  (1898.)  A  contract  rescinded  for 
fraud  is  rescinded  in  toto,  and  an  adjust* 
ment  of  matters  growing  therefrom  must 
proceed  on  both  sides  independent  of  the 
contract.  OUon  v.  Lamb,  56  Neb.  104  (76 
N.  W.  433;  71  Am.  St.  Rep.  670). 

293.  (1900.)  A  contract  cannot  be  re- 
scinded In  part,  and  a  part  remain  executed. 
Atfree  Mfg.  Co.  v.  Orape,  69  Neb.  777  (82 
N.  W.  11). 

294.  (1905.)  Persons  claiming  under  a 
contract  must  accept  It  in  Its  entirety,  and 
will  not  be  permitted  to  avail  themselves  of 
those  terms  which  are  favorable  and  reject 
those  which  are  onerous.  Beer  v.  Witner, 
74  Neb.  437  (104  N.  W.  757). 

Xffect  of  rescission. 

295.  (1898.)  One  rescinding  a  contract 
on  the  ground  of  fraud  cannot  recover  dam- 
ages sustained  by  reason  of  the  fraud. 
Bmith  V.  Myera,  66  Neb.  503  (76  N.  W.  1084). 

Actions  for  rescission. 

296.  (1877.)  In  an  action  to  rescind  a 
contract  on  the  ground  of  fraud,  the  partic- 
ular and  precise  circumstances  which  con- 
stitute tho  alleged  fraud,  and  the  facts  upon 
which  the  plaintiff  bases  his  claim  for  relief, 
must*  be  stated  in  the  petition.  Arnold  v. 
Baker,  6  Nob.  184. 

297.  (1877.)  The  allegation  In  a  petition 
for  the  rescinding  of  a  contract  for  a  mining 
claim  that  the  "defendant  was  not  at  any 
time  the  lawful  owner  of  said  claim,  or  any 
Interest  therein,  ac-:ordIng  to  tbe  mining 
laws  of  said  mining  di .  .rlct,"  is  not  such  a 
statement  of  foots  as  will  authorize  the 
court  to  rescind  the  contract.  Arnold  v. 
Baker,  6  Neb.  134. 

298.  (1897.)  Where  rescission  of  a  con- 
tract is  soufi^t  on  the  ground  of  deceit,  the 
party  injured  must  allege  and  prove  that  he 
relied  upon  the  false  representations  of  the 


other  party.  C/rtewold  v.  Baeels,  62  Neb.  64 
(71  N.  W.  972). 

299.  (1899.)  To  entitle  a  party  to  be  re- 
lieved from  his  contract  on  the  ground  that 
he  was  induced  to  malie  It  by  false  represen- 
tation of  the  other  contracting  party,  he 
must  plead  and  prove  that  the  representation 
was  made,  that  It  was  false,  that  he  believed 
it.  and  acted  upon  it.  Murphy  v.  lUinoi* 
Trust  Savings  Bank,  67  Neb.  519  (77  N.  W. 
1102). 

300.  (1900.)  A  pleading  for  rescission 
of  a  contract  for  a  breach  in  its  conditions 
must  allege  the  ground  upon  which  a  right 
to  rescind  is  based — an  offer  to  rescind 
without  unnecessary  delay  by  a  tender  of 
the  property  received,  with  a  request  for  a 
return  of  the  consideration.  The  offer  to 
return  the  property  must  be  continuous, 
and  kept  good  by  a  proper  averment  to 
that  effect.  Alfree  Mfg.  Co.  v.  Orape,  69 
Neb.  777  (82      W.  11). 

301.  (1902.)  Whether  the  offer  to  re- 
scind has  been  made  witliln  a  reasonable 
time,  la  a  mixed  question  of  law  and  of 
fact  depending  upon  the  peculiar  facts  and 
circumstances  of  each  case.  Meyer  v.  Fiah- 
bum,  66  Neb.  626  (91  N.  W.  634). 

V.  PEBFOBHANCE  OB  BBEAGH. 

Actions  for  breach,  see  post,  VI. 

Recovery  on  quantum  meruit  of  employ- 
ment contract,  see  Maeter  and  Servant,  U 
24.29. 

Effect  of  performance  of  invalid  parol 
contract,  see  Frauds,  Statute  of,  H  161-169a. 

Measure  of  damages  for  breach,  see 
Damages,  VI,  C. 

Penalty  for  breach,  see  Damages,  %  S7. 
Breach  as  ground  for  rescission,  see  ante, 
SS  27&-278. 

Ratification  by  cities,  see  MunMpal  Cor- 
porations, §S  284-286. 

Duty  to  perform. 

302.  (1905.)  While  public  policy  for- 
bids the  enforcement  of  an  Illegal  or  im- 
moral contract,  it  Is  equally  insistent  on 
tbe  enforcement  of  contracts  which  are  law- 
ful and  contravene  none.  Stroemer  v.  Van 
Orsdel,  74  Neb.  132  (103  N.  W.  1053). 

Sufficiency  of  performance  In  general. 

303.  (1895.)  A  contract  to  put  Into  a 
hotel  a  hot  atr  furnace,  and  that  all  work 
should  be  done  In  a  workmanlike  manner, 
required  that  the  furnace  should  be  so  con- 
structed as  not  to  expose  the  building  to 


681 


Digitized  by 


Google 


1304 


CONTRACTS. 


1813 


danger  from  fire  when  the  furnace  was  used 
by  a  person  of  ordinary  prudence  in  the 
usual  manner.  Uhlig  v.  Bomum,  43  Neb. 
584  (62  N.  W.  549). 

304.  (1898.)  The  mere  setting  aside  of 
a  decree  under  section  82  of  the  code,  does 
not  comply  or  fulfill  the  terms  of  an  agree- 
ment to  secure  the  deed  issued  after  con- 
firmation, and  in  completion  of  a  sale  or- 
dered by  the  judgment  to  be  vacated,  and 
the  property  and  its  title  to  be  settled  and 
fixed  in  a  party  to  the  agreement.  Security 
Abstract  Title  Co.  v.  Longacre,  56  Neb.  469 
(76  N.  W.  1073). 

Election  as  to  manner  of  performance. 

305.  (1902.)  Where  an  agreement  gives 
one  of  the  parties  thereto  the  option  to 
erect  and  maintain  a  structure  of  a  certain 
description,  or  to  pay  a  specified  amount 
of  money  In  lieu  thereof,  and  the  party  ex- 
ercises his  election  by  building  the  struc- 
ture,  such  election  Is  final,  and  he  can  not 
relieve  himself  from  maintaining  the  strac- 
ture  by  tendering  payment  of  the  money. 
O\oe  V.  Chicago,  R.  I.  A  P.  R.  Co.,  65  Neb. 
680  (91  N.  W.  547). 

Satisfaction  of  party,  or  agent. 

306.  (1902.)  If  a  contract  of  sale  Is  ex- 
pressly made  subject  to  the  approval  of  the 
purchaser,  or  of  someone  for  him.  and  such 
approval  Involves  either  judgment  in  mat- 
ters of  taste  or  personal  opinion,  the  per- 
son whose  approval  is  required  is  made  the 
sole  arbiter,  and  bis  decision  Is  conclusive, 
provided  he  really  passes  upon  the  question 
and  reaches  a  conclusion  honestly,  whether 
his  conclusion  is  right  or  wrong.  Thur- 
man  v.  City  of  Omaha,  64  Neb.  490  (90  N 
W.  253). 

307.  (1902.)  Where  a  party  stipulates 
that  his  contract  of  purchase  shall  be  sub- 
ject to  the  opinion  of  his  attorney  as  to  the 
title  to  or  legal  status  of  the  thing  to  be 
purchased,  the  plain  purpose  being  to  malte 
bis  act  dependent  upon  the  personal  opin- 
ion of  his  legal  adviser,  the  sole  require- 
ment Is  that  such  legal  adviser  in  fact  pass 
upon  the  subject  and  give  his  honest  opin- 
ion, and  the  merits  of  an  honest  opinion 
actually  given  are  not  subject  to  review. 
Thurman  v.  City  of  Omaha.  64  Neb.  490  (90 
N.  W.  253). 

308.  (1902.)  The  cases  in  which  the 
courts  Insist  that  the  opinion  or  decision 
subject  to  which  a  purchase  is  made,  must 
be  reasonable  and  well  founded,  as  well  as 
honest,  are  those  In  which  the  contract  is 


for  performance  of  labor  in  lines  not  neces- 
sarily involving  personal  taste  and  opioion. 
so  that  any  competent  person  could  arrive 
at  a  satisfactory  determination.  Thurman 
V.  City  of  Omaha,  64  Neb.  490  (90  K.  V. 
253). 

Approval  or  decision  of  architect  or  en- 
gineer. 

309.  (1875.)  Where  a  building  contra;: 
provides  that  the  worlt  shall  be  done  unde- 
the  direction  and  supervision  of  an  archi- 
tect "to  be  testified  by  a  certificate  or  writ- 
ing under  his  band,"  such  architect  Is 
thereby  constituted  sole  arbiter  between  ttie 
parties,  and  by  his  certificate,  stating  "bal- 
ance due  in  full  of  contract  price,"  the  owner 
of  the  building  is  bound,  no  fraud  being 
alleged  or  proven.  In  such  a  case  evidence 
offered  to  show  the  character  and  quality 
of  the  materials  furnished,  and  a  subM- 
quent  certificate  stating  that  the  architect 
could  not  without  detriment  to  his  reputa- 
tion "sign  a  certificate  for  the  work  being 
done  in  accordance  with  the  plans  and  speci- 
flcations,"  is  admissible.  Mercer  v.  Harris, 
4  Neb.  77. 

310.  (1877.)  Where  a  building  contract 
provides  that  the  work  shall  be  done  to  the 

satisfaction  of  the  architect,  such  arrhiiect 
"is  the  sole  arbiter  between  the  parties;  but 
if  the  owner  avers  that  such  agreement  was 
procured  by  collusion  and  conspiracy  be- 
tween the  builder  and  architect  to  cheat 
and  defraud  him,  evidence  tending  to  show 
such  conspiracy  is  admissible.  School  Di»- 
trict  V.  Randall,  5  Neb.  408. 

311.  (1890.)  Where  a  contract  for  the 
construction  of  a  canal  provided  for  mooth- 
ly  payments  of  80  per  cent  of  contract  price 
on  amounts  estimated  by  the  engineer  of 
the  canal  company  to  have  been  completed, 
the  company  is  bound  by  the  estimate  of 
the  engineer  and  cannot  afterwards  claim 
that  work  on  which  he  had  ma'de  his 
estimate  and  for  which  the  80  per  cent 
payment  had  been  made,  was  in  Cut  not 
completed.  Price  v.  Keamey  Canal  A  W. 
S.  Co.,  29  Neb.  33  (45  N.  W.  252). 

312.  (1892.)  A  provision  In  a  bnildiitf 
contract,  that  the  value  of  changes  made 
in  the  building  is  to  be  estimated  by  the 
architect  and  shall  he  final.  Is  conclusive 
on  the  parties  If  the  agreement  is  carried 
out  In  good  faith.  Anderson  v.  Imhojf.  34 
Neb.  335  (51  N.  W.  854). 

Delay  in  performance. 

313.  (1877.)  Where  a  day  certain  Is 
fixed  within  which  the  consideration  is  to 
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be  paid,  performance  or  a  tender  thereof 
must  be  made  within  the  time,  or  the  seller 
vlll  not  be  bound.  Horaceh  v.  Keebler,  S 
Neb.  355. 

Exenaes  for  delay  In  performance. 

314.  (1888.)  Where  a  party^  entered  Into 
ft  contract  with  a  contractor  for  the  erection 
of  a  dwelling-house  for  a  son-in-law  of  the 
former,  the  work  to  be  completed  by  a  day 
named,  and  there  was  testimony  tending  to 
show  that  such  party  bad  Msured  the  con- 
tnctor  while  the  work  was  being  performed 
tbat  "no  damages  If  It  Is  not  done  according 
to  the  time  specified,"  and  there  was  no 
proof  that  the  son-in-law  wished  to  occupy 
the  dwelling  before  the  time  of  Its  com- 
pletion, held,  that  a  jury  was  justified  in 
returning  no  damages  for  the  delay.  ErS' 
me  V.  Johnson,  23  Neb.  2C1  (36  N.  W.  510). 

S15.  (1888.)  Where  a  contract  is  entered 
Into  between  an  owner  and  contractor  for 
the  erection  of  a  dwelling-house  according 
to  certain  plans  and  specifications  prepared 
by  an  architect  named,  the  work  to  be  under 
the  snperTislon  and  control  of  such  archi- 
tect and  performed  to  his  satisfaction,  and 
it  la  found  that  a  mistake  has  been  made  in 
the  plans  and  apeclflcatlons,  by  reason  of 
which  changes  are  necessary  at  an  increased 
expense,  and  are  made  by  the  direction  of 
such  architect  in  order  to  enable  the  con- 
tractor to  complete  his  contract,  the  owner 
will  be  liable  to  such  contractor  for  the 
extra  cost,  although  probably  as  between 
the  owner  and  the  architect  the  latter  will 
be  liable.  Erskine  v.  Johnson,  23  Neb.  261 
(36  N.  W.  510). 

316.  (1890.)  A  building  contract  pro- 
vided for  the  completion  of  the  building  by 
B  speelfled  date,  "provided  there  be  no  Inter- 
ference from  labor  strikes."  It  was  held, 
that  the  fact  that  the  mechanics  quit  work 
upon  the  building  on  account  of  the  con- 
tractor failing  to  pay  them  their  wages  as 
agreed,  did  not  release  the  contractor  from 
completing  the  building  by  the  time  agreed 
upon.  McLeod  v.  Oenim,  31  Neb.  1  (47  N. 
W.  473). 

Excuses  for  non-performance 

317.  (1883.)  Where  a  contractor  agrees 
to  erect  a  building  In  a  certain  manner,  he 
must  comply  with  his  agreement;  and  no 
plea  of  lack  of  skill  of  himself  or  any  of 
his  workmen  or  subcontractors  will  con- 
stitute a  defense  for  a  failure  to  comply 
with  the  contract.  Sherman  v.  Batet,  15 
Neb.  18  (16  N.  W.  881). 


318.  (1890.)  Where  a  contractor  agrees 
with  the  owner  of  a  building  to  place  therein 
pipes,  radiators,  etc.,  the  owner  to  furnish 
the  boiler,  and  the  latter  is  unfit  for  the 
nse  Intended,  the  defect  cannot  be  charged 
to  the  contractor,  who  is  entitled  to  recover 
for  the  labor  and  material  where  the  same 
conform  to  the  contract.  Knutzen  v.  Han- 
ten,  28  Neb.  591  (44  N.  W.  1065). 

319.  (1892.)  No  exceptions  were  taken 
to  the  instructions  nor  any  ruling  of  the 
court  on  the  trial,  and  it  being  admitted 
that  the  defendants  below  had  failed  to 
comply  with  their  contract  to  lay  out  and 
open  a  public  road,  the  building  of  a  rail- 
way on  the  proposed  route  will  not  relieve 
them  from  the  payment  of  damages  for  the 
fitilure  to  perform.  Kingiley  v.  Bviterfleld. 
35  Neb.  228  (52  N.  W.  1101). 

320.  (1895.)  Where  a  contractor  par- 
tially erected  a  building  and  received  pay- 
ments as  the  work  progressed,  owners  who 
agreed  to  keep  the  building  insured  to  the 
extent  of  their  Interest  are  not,  after  a  loss 
by  fire,  released  from  that  agreement  on 
the  ground  they  could  not  procure  a  respon- 
sible company  to  write  Insurance  to  the  ex- 
tent of  their  Interest.  Oallagher  v.  St.  Pat- 
rick's Church,  45  Neb.  535  (63  N.  W.  864). 

■  Breach  or  non-performanoe  by  other 

party. 

821.  (1899.)  Where  stipulations  of  par- 
ties are  dependent,  and  to  be  performed 
concurrently,  mutual  readiness  to  perform 
is  an  essential  prerequisite  to  performance. 
Frenzer  v.  Dufrene.  58  Neb.  432  (78  N.  W. 
719). 

Discharge  by  impossibility  of  perform- 
ance. 

Act  of  Ood  as  releasing  carrier  from  lia- 
bility for  loss  of  live  stock,  see  Carriers, 
{« 139-141. 

Floods  and  high  water  as  defense  for 
failure  to  perform  contract,  see  Carriers, 
fi82. 

322.  (1901.)  A  party  is  not  released 
from  his  obligation  to  A  because  B  has.  by 
Injunction  or  otherwise,  prevented  him  from 
performing  that  obligation.  State  v.  Chi- 
cago. R.  I.  &  P.  R.  Co.,  61  Neb.  545  (85  N. 
W.  556). 

323.  (1904.)  The  parties  to  a  contract, 
which  Is  legal  and  possible  of  performance 
when  made,  will  be  discharged,  if  It  after- 
wards becomes  impossible  by  act  of  God  or 
Is  made  illegal  by  ordinance  of  the  state. 
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Bchool  DiatHct  No.  16  V.  Howard,  6  Unof. 
340  (98  N.  W.  666). 

324.  (1904.)  The  general  rule  Is  that 
where  Uie  law  interposes  to  prevent  the 
performance  of  a  contract,  but  such  prohibi- 
tion Is  for  an  indefinite  or  limited  time, 
performance  of  the  contract  will  be  sus- 
pended while  the  law  Is  In  force  but  the 
parties  will  not  be  discharged  from  its  per- 
formance. Whether  this  rule  applies  to  a 
contract  for  personal  service  not  deter- 
mined. Softool  Dittrict  No.  16  V.  Howard, 
■5  Unof.  340  (98  N.  W.  666). 

325.  (1906.)  Death  or  disability,  which 
renders  the  performance  of  a  contract  of 
attorney  and  client  Impossible,  annuls  the 
contract.  Conon  v.  Lewis,  77  Neb.  446  (109 
N.  W.  735). 

Declaration  of  intention  not  to  perform. 

326.  (1894.)  A  mere  declaration  by  a 
party  to  a  contract,  before  performance  Is 
due.  that  he  does  not  Intend  to  comply  with 
the  terms  of  his  agreement,  will  not  consti- 
tute a  breach  so  as  to  authorize  the  other 
party  to  maintain  an  action  for  damages 
before  the  time  fixed  for  performance  has 
elapsed.  Carstena  v.  McDonald,  38  Neb.  858 
(57  N.  W.  757). 

327.  (1898.)  An  action  for  a  breach  of 
executory  contract  cannot  be  maintained 
upon  a  mere  declaration  by  the  other  party, 
before  performance  Is  due,  that  he  does  not 
Intend  to  comply  with  the  terms  of  his 
agr«ement.  Kinff  v.  Waterman,  66  Neb.  324 
(75  N.  W.  830). 

328.  (1904.)  A  mere  declaration  by  a 
party  to  a  contract,  before  performance 
thereunder  is  due,  that  he  does  not  Intend 
to  carry  out  the  terms  thereof,  will  not  con- 
stitute a  breach  so  as  to  authorize  the  other 
to  at  once  maintain  an  action;  for  the 
rarty.  at  any  time  before  the  peHod  fixed 
f-r  performance,  has  the  right  to  recant  and 
comply  with  his  agreement;  but  If  he  falls 
to  withdraw  his  declaration  before  the  time 
comes  for  performance,  it  will  excuse  that 
default  of  the  other  party.  Hixson  Hap  Co. 
V,  yebraska  Pont  Co.,  6  Unot  388  (98  N. 
W.  872). 

Substantial  performance. 

329.  (1886.)  Where,  in  an  action  On  ft 
contract  to  dig  a  well,  the  testimony  shows 
a  substantial  compliance  with  the  terms  of 
the  contract  as  to  the  quantity  of  water  to 
be  produced,  a  verdict  for  the  contract  price 
will  not  be  disturbed.  Woodworth  v.  Ham- 
mond, 19  Neb.  215  (27  N.  W.  106). 


330.  (1891.)  In  an  action  upon  a  con- 
tract to  exterminate  the  prairie  do^  upon 
a  certain  tract  of  land,  there  having  been 
a  substantial  compliance  with  the  terms  of 
the  contract,  the  plaintiff  was  entitled  to 
recover.  Craig  v.  Weitner,  33  Neb.  484  (50 
N.  W.  442). 

Waiver  of  defects  and  objections. 

331.  (1873.)  Where  under  a  contract 
whereby  defendants  were  to  furnish  certain 
machinery  and  material  for  the  erection 
of  a  dam,  but  failed  to  so  do  within  tb« 
contract  time,  plaintiff  accepts  the  delivery 
of  material  after  the  time  for  the  delivery 
had  expired,  and  completes  the  dam,  he 
cannot  recover  back  money  advanced,  there 
being  no  rescission  of  the  contract  Holma 
V.  Wilhite,  3  Neb.  147. 

332.  (1876.)  Waiver  Is  an  Intentional 
relinquishment  of  a  known  right,  and  there 
must  be  both  knowledge  of  the  existence  of 
the  right  and  an  intention  to  relinquish  It 
"Livexey  v.  Omaha  Hotel  Co.,  5  Neb.  50. 

333.  (1877.)  Where  a  party  has  knowl- 
edge of  the  Inferior  character  of  seed  be- 
fore he  BOWS  the  same,  the  party  iFumisli- 
Ing  the  seed  Is  not  liable  for  damages  re- 
sulting to  either  the  crop  or  land  in  on- 
sequence  of  the  use  of  such  inferior  seed. 
Oliver  V.  Bawley,  6  Neb.  439. 

334.  (1886.)  Where  a  contract  to  dig  a 
well  that  should  produce  a  certain  quantity 
of  water,  and  the  party  doing  the  work 
measured  the  water,  which  was  not  in  strict 
compliance  with  the  eontra:t,  a  tailare  of 
the  other  party  to  make  such  measurement 
is  a  waiver  of  that  part  of  the  contract 
Woodviorth  v.  Hammond,  19  Neb.  216  (S7 
N.  W.  106). 

836.  (1896.)  Where  the  owner  of  the 
building  knew  that  the  furnace  pat  in  by 
defendant  was  so  constructed  as  to  Imperil 
the  building  and  continued  to  use  the  far 
nace  without  having  It  repaired  In  snch  a 
manner  as  to  obviate  the  danger,  he  could 
not  recover  from  the  person  constmcting 
the  furnace  the  value  of  the  property  de- 
stroyed by  a  resulting  fire.  XJhUg  v.  Bar- 
num.  43  Neb.  584  (62  N.  W.  649). 

336.  (1896.)  Where  the  owner  of  a 
building  permitted  the  contractor  to  con- 
tinue -work  thereon  after  the  contract  time 
for  completing  it  ■  had  expired,  he  therein 
recognized  the  contract  as  stlU  in  force, 
and  hence  the  obligation  on  his  part  to 
keep  the  building  insured,  as  required  by 
the  contract,  still  continued.    Gallapher  p. 
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St.  Patrick't  Church,  45  Neb.  536  (63  N. 
W.  864). 

337.  (1901.)  Where  one  agrees  to  buy  of 
another  all  that  part  of  a  crop  to  be  raised 
which  reaches  a  certain  standard  as  to 
qualltr,  and  he  accepts  a  part  of  the  crop, 
be  may  refuse  the  remainder  If  It  falls  be- 
lov  such  standard,  eren  though  a  part  of 
those  accepted  fell  belov  It  and  he  bad  full 
knowledge  thereof.  Norfolk  Beet  Bugar  Co. 
V.  Berger,  \  Unof.  161  (95  N.  W.  336). 

Partial  performance. 

Sufficiency  of  pleading  to  sustain  re- 
oovery  on  quantum  meruit,  see  post,  fifi  427, 
428. 

338.  (1880.)  Where  a  contract  Is  entire 
and  indlTlsible  and  payment  Is  to  be  made 
after  full  performance,  no  action  can  be 
maintained  on  part  performance.  McMillan 
V.  Mallov,  10  Neb.  228  (4  N.  W.  1004;  35 
Am.  St.  Rep.  471). 

339.  (1880.)  Wherti  a  contract  Is  sus- 
ceptible of  division  and  Its  entirety  has 
been  destroyed  by  part  performance,  from 
which  the  other  party  has  derived  a  benefit, 
the  law  raises  an  implied  promise  to  pay  to 
the  extent  of  the  benefit  received;  and  an 
action  may  be  maintained  thereon  after  the 
time  has  expired  for  the  completion  of  the 
contract.  McMillan  v.  Mallov.  10  Neb.  228 
(4  N.  W.  1004  ;  35  Am.  Rep.  471). 

340.  (1880.)  Where  a  person  contracts 
to  thresh  the  whole  of  another's  crop  of 
grain  at  a  certain  price  per  hu»hel,  but, 
after  threshing  about  one-third,  refused  to 
further  carry  out  his  contract,  the  part 
performance  being  beneficial  to  the  em- 
ployer, the  employee  may  recover  for  the 
value  of  his  labor  less  the  damage  done 
the  other  by  reason  of  the  breach  of  the 
contract.  McMiWin  v.  Malloy,  10  Neb.  228 
(4  N.  W.  1004;  35  Am,  Rep.  471). 

341.  (1894.)  An  employee  is  entitled  to 
compensation  for  services  rendered  in  part 
performance  of  a  contract  and  profits  to  be 
made  where  his  offer  to  complete  has  been 
rejected  by  his  employer.  Roberta  v.  Dreh- 
mer.  41  Neb.  306  (69  N.  W.  911). 

342.  (1894.)  Where  a  contractor  agrees 
with  the  owner  of  real  estate  to  furnish  the 
material  and  labor  and  erect  for  him  an 
Improvement  thereon  and  the  owner  right- 
fully terminates  the  same  by  virtue  of  some 
provision  authorizing  him  to  do  so  upon  ths 
happening  of  certain  contingencies,  then  the 
contractor  Is  entitled  to  recover  from  the 
owner  the  actual  benefit  he  has  received 


from  the  contractor's  partial  performance. 
Von  Dom  V.  Menffedoht,  41  Neb.  S26  (69  N. 

W.  800). 

343.  (1896.  (Where  one  contracts  to 
sink  a  tubular  well  of  a  certain  size  until 
a  certain  fiow  of  water  per  hour  is  had,  the 
contractor  to  furnish  all  the  pipes  and 
fittings,  at  a  stipulated  price  per  foot,  but 
not  to  exceed  600  feet  in  depth,  and  the 
right  to  stop  the  work  Is  reserved,  and  a 
notice  to  stop  work  is  given,  tbe  contractor 
may  recover  for  the  number  of  feet  com- 
pleted as  to  dimensions,  casing,  etc..  In  ac- 
cordance with  the  contract.  Omaha  Con- 
tolidated  Vinegar  Co.  v.  Burnt,  49  Neb.  229 
(68  N.  W.  492). 

344.  (1896.)  Under  a  contract  to  sink  a 
tubular  well  to  furnish  a  certain  flow  of 
water  per  hour,  it  not  being  provided  that 
such  a  flow  of  water  be  obtained  as  a  con- 
dition precedmt  to  defendant's  right  to 
compensation  for  labor  and  material  fur- 
nished, the  contract  is  enforceable,  not- 
withstanding a  failure  to  produce  tbe  re- 
quired quantity  of  water.  Omaha  ConaoH- 
dated  Vinegar  Co.  v.  Buma,  49  Neb.  229  (68 
N.  W.  492). 

346.  (1899.)  Where  in  a  contract  there 
are  several  undertakings,  each  supported  by 
a  distinct  consideration,  the  contract  Is  gen- 
erally severable,  and  suit  may  be  brought 
on  one  undertaking  without  showing  plain- 
tifTs  compliance  with  the  wbole  contract 
Burwell  V.  Wilagn,  57  Neb.  396  (77  N.  W. 
762). 

346.  (1906.)  A  contract  for  potatoes  In 
car-load  lots  at  an  agreed  price  per  bushel 
for  all  that  may  be  loaded  during  the  week, 
under  which  tbe  seller  has  loaded  and 
shipped  four  car-loads,  is  entire  in  the  sense 
that  either  party  had  the  right  to  a  full 
performance.  Peycke  v.  Shinn,  76  Neb.  364 
(107  N.  W.  386). 

347.  (1906.)  If  the  party  to  an  entire 
contract,  for  peraonal  serylces,  who  Is  to 
render  the  service,  becomes,  by  reason  of 
physical  disability,  through  no  fault  of  bl<< 

own,  unable  to  perform  the  same. -the  con- 
tract is  discharged,  but  he  may  recover  thP 
reasonable  value  of  his  services  reuflered 
upon  a  quantum  meruit.  Corson  v.  Lewis. 
77  Neb.  449  (114  N.  W.  281). 

Offer  of  performance. 

348.  (1899.)  The  doctrine  of  tender,  as 
understood  In  cases  where  the  relation  of 
debtor  and  creditor  exists,  Is  not  sppllcable 
to  mutual  and  concurrent  promises.   In  this 
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class  of  cases  a  party  who  has  signlOed  his 
readlnffls  and  willlngneBS  to  perform  has 
done  all  that  he  Is  required  to  do,  until  the 
other  party  Is  also  ready  and  wllUBg  to  per- 
form his  part  of  the  agreement.  Fremer  v. 
Dufrene,  58  Neb.  432  (78  N.  W.  719). 

349.  (1904.)  The  law  does  not  require 
vain  things  and  a  formal  tender,  either  of 
money  or  property,  Is  never  required  where 

It  appears  that  if  made  It  would  have  been 
futile.  Lapham  v.  Bossemeyer  Bros.,  5  Unof. 
343  (98  N.  W.  699). 

360.  (1906.)  When  no  other  place  Is 
specified  In  a  contract  for  a  tender,  the  law 
will  presume  that  the  tender  should  be 
made  at  the  place  of  the  contract;  but  an 
unconditional  refusal  to  iiccept  the  tender 
at  any  place  waives  the  necessity  for  a  tech- 
nical tender  at  the  place  of  the  contract. 
Hefner  v.  Robert,  76  Neb.  192  (107  N.  W. 
258). 

Bights  and  Uabilities  on  breach. 

351.  (1890.)  When  a  contractor  omits 
:o  furnish  materials  called  for  by  bis  con- 
tract, he  is  liable  therefor  In  damages  to 
the  owner.  McLeod  v.  Genius,  31  Neb.  1  (47 
N.  W.  473). 

 Mutual  breach. 

352.  ( 1881.)  In  an  action  to  recover 
damages  tor  breach  of  contract  by  the  de- 
fendant, If  the  plaintiff  himself  Is  in  luex- 
rusable  default,  he  cannot  recover.  Rey- 
nolds V.  Burlington  A  M.  R.  R.  Co.,  11  Neb. 
186  (7  N.  W.  737). 

363.  (1894.)  One  who  refuses  to  per- 
form the  conditions  Imposed  upon  him  by 
the  terms  of  a  contract  cannot  recover  for  a 

treach  thereof  by  the  other  party.  Chicago, 
B.  d  Q.  R.  Co.  V.  Cochran.  42  Neb.  531  (60 
N.  W.  894);  (1897)  Hale  v.  Bheehan,  62 
Neb.  184  (71  N.  W.  1019). 

354.  (1895.)  In  a  suit  to  recover  money 
paid  by  plalntilTs  to  a  contractor  as  work 
progressed  on  a  church  building  destroyed 
by  fire  before  completion,  the  sureties  on 
the  contractor's  bond  are  not  liable,  where 
the  owners  of  the  building  violated  a  provl- 
rlon  of  the  contract  requiring  them  to  keep 
the  property  Insured  to  the  extent  of  their 
interest,  although  the  fire  was  caused  by  the 
contractor's  negligence.  Qallagher  v.  8t. 
Patrick't  Church,'  45  Neb.  636  (63  N."  W. 
864). 

355.  (1905.)  Law  will  not  aid  a  party  to 
recover  damages  for  the  breach  of  a  con- 
tract, where  the  failure  to  comply  with  the 


contract  was  hia  own.  Apking  v.  Boefer,  74 
Neb.  326  (104  N.  W.  177). 

Bestraining  performance  or  breach. 

356.  (1898.)  An  agreement  In  partial  re- 
straint of  trade,  which  is  not  within  the 
inhibition  of  the  statute,  is  valid  and  may 
In  a  proper  case  be  enforced  by  injanctlon. 
Downing  v.  Lewit,  66  Neb.  386  (76  N.  W. 
900). 

357.  (1900.)  An  injuncUon  will  not  lie 
to  enjoin  the  breach  of  a  contract  where  the 
party  complaining  has  a  plain  and  adequate 
remedy  at  law.  Wabaska  Electric  Co.  v. 
City  of  Wyniore,  60  Neb.  199  (82  N.  W.  626). 

358.  (1903.)  A  court  of  equity  will  not 
enjoin  the  further  execution  of  a  contract 
and  enjoin  the  prosecution  of  any  claim 
for  compensation  for  work  and  material 
already  furnished  In  good  faith  under  It, 
except  on  condition  of  the  payment  of  a  fair 
value  for  the  work  and  material  so  far- 
nlshed.  Clark  v.  County  of  Lancatter,  69 
Neb.  717  (96  N.  W.  593). 

359.  (1903.)  Where  defendant  was  pro- 
ceeding under  color  of  a  lawful  contract,  the 
institution  of  an  action  to  enjoin  further 
proceedings  under  it,  and  the  ordering  of  a 
temporary  Injunction  on  condition  of  the 
furnishing  of  a  bond,  which  Is  not  giren, 
do  not  necessarily  deprive  the  subsequent 
proceedings  of  defendant  under  the  contract 
of  their  good  faith  and  color  of  lawfulnesa 
Clark  V.  County  of  Lanctuter,  69  Neb.  717 
(96  N.  W.  593). 

360.  (1906.)  A  vidid  agreement  In  K- 
straint  of  trade  must  be  established  bj 
clear  and  satisfactory  proof  to  warrant  a 
court  In  restraining  Its  breach  by  injanc- 
tlon. Roberts  v.  Lemont,  73  Neb.  365  (102 
N.  W.  770). 

360a.  (1907.)  The  breach  of  an  onl 
contract  by  one  of  the  parties  will  not  be 
restrained,  where  the  terms  of  the  contract 
are  In  doubt,  or  so  indefinite  and  uncertain 
that  a  court  would  not  decree  specific  per- 
formance  thereof.  Platte  County  Independ- 
ent Telephone  Co.  v.  Leigh  Independent 
Telephone  Co.,  80  Neb.  46  (116  N.  W.  511). 

VI.  ACTIONS  FOB  BBEACH. 
Actions  for  rescission,  see  ante.  ||  296401. 
Parol  evidence  to  vary  terms  of  contra-Tt, 
see  Evidence,  %i  396-487. 
Restraining  breach,  see  Infunction,  li,  E 
Performance  or  breach,  see  ante,  T. 

What  law  grovems. 

361.  (1903.)  The  evidence  by  which  a 
contract  shall  be  proved  is  no  part  of  the 
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contract  Itself,  and  Is  governed,  therefore, 
b7  tbe  lex  fori  and  not  by  the  lex  loci  con- 
tractiu.  Marvel  v.  Marvel,  70  Neb  498  (97 
N.  W.  640;  113  Am.  St.  Rep.  792). 

Bight  of  action. 

Rfgfat  of  action  on  Illegal  contract,  see 
ante,  |{  149-157. 

Right  of  action  or  defense  by  person  not 
a  party  to  contract,  see  ante,  IS  203-209. 

362.  (1906.)  To  entitle  one  to  recoTer 
in  an  action  in  damages  for  the  breach  of 
a  contract,  he  must  show  that  the  wrong 
done  and  the  Injury  sustained  bear  toward 
each  other  the  relation  of  cause  and  effect. 
The  damages  which  one  has  sustained  to 
entitle  htm  te  recover  must  be  the  natural 
and  proximate  consequence  of  the  wrongful 
act  complained  of.  Bahr  v.  Jfanfee,  77  Neb. 
552  (110  N.  W.  300). 

Accrual  of  right  of  action. 

Declaration  of  intention  not  to  perform 
as  giving  right  of  action,  see  ante,  §§326- 
328. 

363.  (1877.)  If  a  condition  or  promise 
is  to  perform  some  act  for  the  plaintifTs 
benefit,  the  neglect  to  perform  the  act  Is 
a  breach  of  the  contract,  and  will  give  an 
immediate  right  of  action.  Qregory  v.  Hart- 
ley. 6  Neb.  356. 

364.  (1892.)  One  who  has  hauled  lum- 
ber for  a  person  who  had  contracted  to 
furnish  such  lumber  to  the  government, 
may  bring  suit  for  his  compensation  as  soon 
as  the  hauling  is  completed,  and  in  the  ab- 
sence of  an  agreement  to  that  effect  need 
not  wait  until  the  contractor  has  received 
his  pay  for  the  lumber.  Frataen  v.  Eller, 
34  Neb.  664  (52  N.  W.  284). 

365.  (1896.)  H.  agreed  to  furnish  to  O. 
a  designated  herd  of  cattle  on  the  Ist  day 
of  May,  to  be  cared  for  and  herded  by  the 
latter  during  the  ensuing  season  at  a  stip- 
ulated rate  per  head.  On  May  13,  H.  having 
refused  to  furnish  said  cattle  or  any  of 
them,  an  action  for  damage  was  brought  by 
G.  on  the  said  contract  Held,  That  the  ac- 
tion was  not  premature.  Hamilton  v.  Goff, 
45  Neb.  339  (63  N.  W.  807). 

366.  (1903.)  A  contract  by  the  lender 
of  money  to  use  the  money  to  pay  off  an 
existing  note  and  mortgage  and  to  save  th.^ 
borrower  harmless,  is  an  undertaking  to 
Indemnify  the  borrower  against  such  note 
and  mortgage  and  no  cause  of  action  ac- 
crues until  the  borrower  has  been  damnified 
by  reason  of  the  note  and  mortgage  against 


which  he  was  indemnified.  O'Connor  v. 
^tna  Life  Ins.  Co..  67  Neb.  129  (99  N.  W. 
845). 

367.  (1903.)  By  a  contract  to  pay  off 
and  discharge  a  note  and  mortgage  by  the 
lender  of  money  borrowed  for  that  purpose, 
there  is  an  absolute  undertaking  to  pay  the 
debt  and  upon  a  failure  thereof  a  cause  of 
action  at  once  accrues  in  favor  of  the  bor- 
rower or  his  legal  representatives.  O'Con- 
nor v.  Mtna  lAfe  Ina.  Co.,  67  Neb.  129  (99 
N.  W.  845). 

368.  (1906.)  An  express  repudatlon  and 
denial  of  a  contract  to  divide  the  profits  of 
a  land  purchase  by  the  party  having  the 
title  will  give  rise  to  a  cause  of  action  at 
law  for  damages.  Rice  v.  Parrott,  76  Neb. 
601  (107  N.  W.  840). 

Limitation  of  action. 

369.  (1899.)  An  action  to  recover  on  an 
implied  assumpsit  Is  barred  at  the  expira- 
tion of  four  years  after  the  cause  of  action 
arose.  Markej/  v.  School  District  No.  18,  68 
Neb.  479  (  78  N.  W.  932). 

Defenses. 

370.  (1891.)  A  party  who  refuses  to 
perform  a  contract  for  a  stated  reason,  can- 
not, after  suit  commenced,  be  heard  to  adopt 
a  different  reason.  Ballou  v.  SherwooA,  32 
Neb.  666  (49  N.  W.  790;  50  N.  W.  1131). 

371.  (1895.)  If  parties  to  a  contract 
agree  that  If  a  dispute  arises  between  them 
that  such  dispute  shall  be  submitted  to  ar- 
bitration, refusal  to  arbitrate  or  no  arbitra- 
tion iB  not  a  defense  to  an  action  brought 
on  such  contract  by  one  of  the  parties 
thereto,  as  to  the  effect  of  such  agreement  is 
to  oust  the  courts  of  their  Jurisdiction,  and 
Is  contrary  to  public  policy  and  therefore 
void,  yatioiwl  Masonic  Accident  Asc'n  v. 
Burr.  44  Neb.  256  (62  N.  W.  466). 

372.  (1895.)  A  cause  of  action  arising 
upon  contract  may  properly  be  pleaded  by 
way  of  set-off  In  an  action  for  damages. 
Jones  V.  DriscoU,  46  Neb.  676  (65  N.  W. 
194). 

373.  (1897.)  A  defendant  cannot  object 
that  the  description  by  which  the  contract 
sued  upon  was  entered  Into  by  plaintiff  li 
not  a  sufficiently  full  description  of  such 
plaintiff  and  of  the  capacity  In  which  he 
brings  his  action.  Eiseley  v.  Taygart,  52 
Neb.  658  (72  N.  W.  1039). 

Parties. 

374.  (1898.)  In  a  suit  on  a  joint  con- 
tract, all  who  are  Jointly  liable  should  be 
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Joined  as  defendants,  and  if  service  of  aum- 
mons  cannot  be  had  upon  all,  the  action 
may  proceed  against  those  served.  Perkina 
County  V.  Miller,  66  Neb.  141  (75  N.  W. 

577). 

375.  (1906.)  If  a  defendant  admits  by 
answer  or  demurrer  that  he  entered  Into  a 
contract  with  plaintiffs  by  an  associate 
name  In  which  the  salt  Is  brought,  such 
ndmlsslon,  without  further  explanation,  is 
equivalent  to  an  admission  ttiat  the  plain- 
tiffs have  sufficient  capacity  to  bind  and  to 
be  hound  by  the  instrument,  and  to  enforce 
the  same  in  the  contract  name.  Miller  v. 
Loverene  «E  Browne  Co.,  74  Neb.  557  (106 
N.  W.  84). 

Joinder  of  causes  of  action. 

376.  (1899.)  Two  canses  of  action  on 
two  separate  contracts  cannot  be  united  In 
one  petition  unlera  each  cause  of  action  af- 
fects all  parties  made  defendants.  Barrj/  v. 
Wachosky,  57  Neb.  534  (77  N.  W.  1080). 

376a.  (1907.)  A  petition  which  seeks  a 
recovery  for  several  breaches  of  one  con- 
tract states  bnt  one  cause  of  action,  and  is 
not  subject  to  a  motion  to  separately  state 

and  number.  Haurigan  v.  Chicago  d  2f.  W. 
R.  Co.,  80  Neb.  132  (113  N.  W.  983) 

Petition. 

Requisite  and  sufficiency  of  pleading  dam- 
age, see  Damaoea,  ifi  118-124. 

Necessity  of  pleading  statute  under  which 
city  executed,  see  Hwnidpal  Corporaiiona. 
8  287. 

377.  (1886.)  Where  in  an  action  on  a 
written  contract  a  copy  of  the  contract  is 
attached  and  referred  to  In  the  petition,  a 
statement  of  the  terms  of  the  contract  In  the 

'  body  of  the  petition  will  not  be  stricken 
out,  on  motion,  as  redundant  nor  as  irrele- 
vant matter.  pQ$t  v.  Oarrow,  18  Neb.  682 
(26  N.  W.  S80). 

378.  (1886.)  Where  the  conditions  of  a 
contract  have  been  Altered  by  the  consent  of 
the  parties,  the  contract  as  modified  should 
be  set  out  in  the  petition,  and  then  an 
allegation  of  performance  may  be  made. 
Such  modified  contract  should  not  le  set  up 
in  the  reply  If  Inconsistent  with  the  allega- 
tions of  the  petition.  EvarU  v.  Rmncker, 
19  Neh.  41  (26  N.  W.  596). 

379.  (1891.)  Where  a  motion  to  require 
a  copy  of  a  contract  to  be  attached  to  a  pe- 
tition is  sustained,  but  the  order  is  not  com- 
plied with  until  after  the  time  fixed  by  the 
court,  defendant  should  be  notified  when 


the  copy  Is  filed.  Taylor  v.  TrumJntU,  33 
Neb.  608  (49  N.  W.  376). 

380.  (1891.)  In  an  action  for  breach  of 
contract,  the  petition  sets  up  the  lerms  of 
the  contract,  avers  performance  on  the  pan 
of  the  plaintiffs  of  the  conditions  to  be  per 
formed  on  their  part,  and  alleges  non-per- 
formance  by  the  defendant  of  the  stipnii- 
tlons  on  hlB  part  to  be  kept  and  performed. 
Hell,  Sufiicient  as  against  a  <lemarrer. 
Bryan*  v.  Barton,  32  Neb.  613  (49  N.  W. 
331). 

381.  ( 189.4. )  In  pleading  a  contract 
which  need  not  by  common  law  be  in  writ- 
ing, but  where  a  writing  is  required  bj  a 
positive  statute.  It  is  not  necessary  to  plead 
that  the  contract  was  written,  a  least  where 
no  objection  is  made  by  motion  to  the  cer- 
tainty of  the  pleading.   York  Park  Build- 

Aas'n  v.  Barnea,  39  Neb.  834  (58  N.  W. 
440). 

382.  (1894.)  A  petition  describing  in 
ordinary  and  concise  language  the  contract 
sued  on  and  alleging  compliance  therewith 
Is  sufficient  after  trial  of  Issues  framed  with- 
out question  as  to  the  sufficiency  of  the  de- 
scription. Darat  v.  Perfect  42  Neb.  574  r$0 
N.  W.  928). 

383.  (1897.)  A  breach  of  the  contra't 
on  which  an  action  Is  based  must  be  pleaded 
In  the  petition.  Hudetaon  v.  Firat  Sat. 
Bank  of  Tobiaa,  61  Neb.  567  (71  N  W.  304). 

384.  (1900.)  Petition  examined,  and 
held  to  state  a  cause  of  action  for  damages 
for  breach  of  contract  for  non-performance 
and  failure  to  comply  with  its  terms,  and 
h^ld  that  It  does  not  contain  essenlial  aver- 
ments necessary  in  order  to  construe  it  as 
a  petition  for  a  rescission  of  the  contract 
and  recovery  of  the  consideration  paid 
Alfree  Mfg.  Co.  v.  Orape,  59  Neb.  777  (82  N. 
W.  11). 

386.  (1902.)  A  pleading  sbouid  state 
the  ultimate  fact  alleged  to  exist,  and  not 
the  evidence  by  which  that  fact  may  be 
proved.  It  Is  proper  therefore  to  allege  in 
a  petition  that  a  contract  was  entered  into 
by  the  defendant,  although  the  proof  may 
be  that  he  made  the  contract  through  th'* 
medium  or  Instrumentality  of  an  agent. 
Blotcky  V.  Miller,  3  Unof.  344  (91  N.  W. 
523). 

3R6.  (1903.)  When  It  does  not  clearl/ 
appear  on  the  fact  of  the  petition  that  the 
contract  declared  on  is  void  because  of 
Illegality,  It  is  error  to  sustain  an  objection 
to  the  introduction  of  piaintlfTs  evidence  on 
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tbat  gronnd.  Horton  v.  Bohlff,  69  Neb.  95 
(96  N.  W.  36). 

387.  (1904.)  Petition  examined,  and 
held  sufficient  to  withstand  a  demurrer  ex- 
cept for  the  fact  that  the  letters  alleged  to 
constitute  the  contract  are  not  shown  or 
alleged  to  have  been  signed.  Bradiey  d  Co. 
V.  Bower,  5  Unof.  542  (99  N.  W.  490). 

388.  (1906.)  In  an  action  to  recover  the 
contract  price  of  a  book  that  under  the  con- 
tract plaintiff  agreed  to  prepare  and  reserve 
(or  defendant.  It  Is  not  necessary  to  allege 
acceptance  of  the  order  and  preparation  of 
such  book.  Harris  v.  Paine,  76  Neb.  623 
1107  N.  W.  748). 

389.  (1906.)  A  petition  alleging  the 
making  of  a  rerbal  building  contract  ani 
partial  performance  thereof  by  the  plaintiff, 
and  claiming  damages  on  account  of  de- 
fendant's failure  to  perform  the  same,  is 
not  subject  to  demurrer  because  It  falls  to 
allege  the  time  within  which  tbe  contract 
was  to  be  performed.  Btansbury  v.  8torer, 
77  Neb.  67  (108  N,  W.  162). 

——Allegation  as  to  performance  of  hap- 
pening of  conditions  precedent. 

390.  (1876.)  In  an  action  upon  a  con- 
tract containing  a  condition  precedent,  tbe 
plaintiff  must  aver  performance  to  show  a 
cause  of  action  against  the  defendant 
Livesep  v.  Omaha  Hotel  Co.,  5  Neb.  50. 

391.  (1876.)  To  maintain  an  action 
upon  a  contract  without  performance,  the 
plaintiff  must  ftver  all  the  facts  necessary 
to  show  a  waiver  of  the  cimdltion  precedent 
and  fix  the  defendant's  liability  without 
such  performance.  lAvetey  v.  Omaha  Hotel 
Co.,  5  Neb.  50. 

392.  (1876.)  In  an  action  upon  contract 
the  plaintiff  must  aver  performance  of  all 
the  conditions  precedent  In  the  contract  to 
be  performed  on  his  part,  in  order  to  con- 
Rtttute  a  cause  of  action  against  the  de- 
fendant, unless  he  stntes  In  his  peiition  all 
the  necessary  averments  which  will  take 
the  case  out  of  the  general  rule,  and  fix  the 
defendant's  liability  without  such  full  per- 
formance on  bis  part  Eatobrook  v.  Omaha 
Botel  Co.,  5  Neb.  76:  (1876)  Boehme  v. 
Omaha  Hotel  Co.,  5  Neb.  80. 

393.  (1898.)  Where  the  promise  of  a 
party  to  pay  the  debt  of  another  Is  ex- 
pressly contingent  upon  the  happening  of  a 
certain  event,  the  happening  of  such  event 
most  be  alleged  and  proved  to  render  the 
promisor  liable.  Husenetter  v.  Quttlikvin, 
66  Neb.  32  (75  N.  W.  41). 


394.  (1899.)  tn  suing  on  a  contract  con- 
sisting of  reciprocal  promises,  to  be  con- 
currently performed,  the  plaintiff  must  al- 
lege either  performance  an  his  part  or  a 
tender  of  performance  before  suit  brought 
Burwell  v.  Wilson.  57  Neb.  396  (77  N.  W. 
762);  (X904)  Lapham,  v.  Bottemeyer  Bros., 
6  Unof.  343  (98  N.  W.  699). 

395.  (1902.)  A  petition,  based  on  a  con- 
tract which  fails  to  allege  performance  on 
the  part  of  tbe  plaintiff,  or  facts  showing  a 
valid  excuse  for  non-performance,  Is  fatally 
defective.  Deering  dc  Co.  v.  Claypool,  2 
Unof.  620  (89  N.  W.  373). 

 Sufficiency  in  actions  on  particnlar 

contracts. 

396.  (1879.)  A  petition  alleging  tbat  de- 
fendant contracted  to  cut  plaintiff's  crop  of 
wheat  at  an  agreed  price  per  acre;  and 
when  the  grain  was  ripe  plaintlfi'  notified, 
defendant  of  tbe  fact,  but  the  defendant  "re- 
fused to  cut  plaintiff's  wheat  as  he  bad 
agreed  and  contracted,  whereby  said  wheat 
was  damaged  and  wasted,"  state  a  good 
cause  of  action,  and  a  general  demurrer  was 
properly  overruled.  Kelley  v.  Peterson,  9 
Neb.  76  (2  N.  W.  346). 

397.  (1881.)  In  an  action  for  the  price 
of  breaking  under  a  contract  for  the  con- 
veyance of  real  estate  when  title  should  be 
acquired  under  the  United  Statee  home- 
stead law,  and  providing  for  part  payment 
in  breaking  prairie  at  $2.50  per  acre,  tbe 
breaking  to  be  paid  for  In  cash  if  the  land 
was  not  conveyed,  the  petition  must  state 
the  failure  to  convey.  Simmons  v.  Tieronn, 
11  Neb.  516  (9  N.  W.  690). 

398.  (1888.)  A  petition,  on  account  for 
labor  performed  in  the  construction  of  a 
building  under  a  certain  contract,  which 
ailges  the  oiecution  of  a  contract,  the  per- 
formance of  the  labor  thereunder  by  tbe 
plaintiff,  the  acceptance  of  tbe  work  by 
defendant,  and  the  amount  due  thereon, 
with  the  usual  prayer  for  judgment,  held  to 
state  a  cause  of  action,  when  assailed  by  de< 
murrer.  Davenport  v.  Jenninff,  26  Neb.  87 
(40  N.  W.  952). 

399.  (1893.)  A  petition  tbat  alleges 
plaintiff  to  have  been  in  the  employe  of  de- 
fendant's assignor  and  that  there  was  owing 
bim  a  sum  certain  as  wages,  and  a  purchase 
of  the  business,  a  livery  stable,  by  defend- 
ant who  agreed  to  pay  plaintiff;  that 
this  agreement  waa  omitted  from  fu  instru- 
ment In  the  form  of  a  receipt,  states  a  cause 
of  action  against  tbe  defendant.  Barnett 
V.  Pratt.  37  Neb.  349  (55  N.  W.  lOOfy). 
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400.  (1894.)  In  an  action  for  the  breach 
of  a  contract  not  to  nm  certain  premises  for 
hotel  purposes  for  a  specified  period  of 
time,  the  petition  examined  and  held  error 
to  sustain  a  motion  for  a  Judgment  on  the 
pleadings  for  defendant.  Mollyneaux  v. 
Wittenberg,  39  Neb.  547  <68  N.  W.  205). 

401.  ( 1897.)  AvermenU  that  plalnUtC, 
"replying  upon  said  representations  of  the 
defendant"  on  a  certain  day  entered  Into 
an  agreement  in  writing  for  the  sale  of  real 
estate,  and  relying  upon  said  representa- 
tions plaintiff  conveyed  the  property  in  pur- 
suance to  said  contract,  states  a  cause  of  ac- 
tion for  deceit  OHswoId  v.  Hazels.  62  Neb. 
64  (71  N.  W.  972). 

402^  (1902.)  On  action  brought  to  com- 
pel specific  performance  of  a  contract  to 
maintain  a  structure  of  a  certain  descrip- 
tion, the  defendant,  on  the  trial,  tendered  to 
the  plaintiff  payment  of  the  money,  which 
the  defendant  might,  In  the  first  instance, 
have  paid  In  lieu  of  the  work  to  be  done. 
Held,  That  this  was  an  admlsalon  that  the 
contract  had  been  made  as  claimed  by  the 
plaintiff,  and  defendant  could  not  there- 
after complain  that  the  plaintiff's  petition 
was  defective  or  his  CTldence  Insuflicient  to 
establish  the  contract.  Otoe  v.  Ckicaffo,  R. 
I.  <f  P.  R.  Co.,  6S  Neb.  680.  (91  N.  W.  647). 

Answer. 

403.  (1903.)  The  plea  of  duress  as  a 
defense  to  an  action  upon  a  contract  Is 
sufBcient  if  It  shows  that,  .by  reason  of 
threats  or  other  unlawful  means,  the  de- 
fendant was  deprived  of  his  free  will  and 
understanding,  and  that  the  contract  sued 
upon  was  not  bis  free  and  voluntary  act 
Nehraaka  Mutual  Bond  AM*n  v.  Klee,  70 
Neb.  383  (97  N.  W.  476). 

404.  (1902.)  Where  both  parties  allege 
a  contract  voidable  at  the  pleasure  of  the 
postmaster  general,  and  avoided  by  him,  a 
counter-claim  of  damages  on  account  of  such 
avoidance  which  falls  to  state  that  It  was 
caused  by  the  default  of  the  other  party 
presents  no  ground  of  recovery.  8tilling» 
V,  yan  AUtine,  2  Unof.  684  (  89  N.  W.  756). 

405.  ( 1903. )  An  anaswer  wh  ich  sets 
forth  a  contemporaneous  agreement  varying 
the  terms  of  a  wrlten  contract  which  is  the 
subject  of  the  suit,  but  from  which  It  does 
not  appear,  either  expressly  or  by  necessary 
Intendment,  that  such  agreement  was  oral. 
Is  not  obnoxious  to  a  general  demurrer. 
Tablet  £  Ticket  Co.  v.  Le  Feber,  4  Unof.  lOS 
i3  N.  W.  414). 


406.  (1903.)  Fraud  must  be  specifically 
alleged  and  the  fraudulent  motive  charged 
In  the  answer;  otberwlse  the  answer  vlU  be 
insulBcIent  to  lay  the  basis  tor  the  Introdofr 
tlon  of  testimony.  Bauer  v.  Taylor,  4  Vaol 
701  (96  N.  W.  268).  [Modified  on  rehear 
Ing.   4  Unof.  710.] 

Rep^. 

407.  (1892.)  In  an  action  on  a  boUdfos 
contract,  for  extra  material  furnished  aad 
worlc  performed  by  the  contractor,  the  an- 
swer was,  that  there  was  a  stipulation  in 
the  contract  that  the  same  was  to  be  esU- 
mated  by  the  architect  and  such  estimate 
had  been  made  and  the  amount  thereof  ten- 
dered. The  reply  was.  In  substance,  that 
the  architect  by  collusion  and  fraud  had  re- 
fused to  make  proper  estimates,  etc  Held, 
That  a  motion  to  make  the  reply  definite 
and  certain,  was  properly  overruled.  An- 
derson V.  Imhon,  34  Neb.  336  (51  N.  W. 
854). 

Issues,  proof  and  variance.  * 

408.  (1888.)  Under  the  code  of  dvU 
procedure  a  written  contract  Is  admlatible 
in  evidence  under  a  general  allegation  that 

the  party  contracted,  without  indicating 
how.   Hamilton  v.  Lau,  24  Neb.  59  (37  N. 

W.  688). 

409.  (1894.)  A  party  whose  cause  of  a^ 
tlon  is  ftninded  upon  a  written  contract  la 
limited  as  to  his  rights  by  the  terms  of 
such  contract,  and  a  recovery  contrary 
tbereto  cannot  be  sustained.  Patterson  v. 
Murphy,  41  Neb.  818  (60  N.  W.  1). 

410.  (1900.)  Eivldence  tending  to  show 
that  forfeiture  was  waived  will  not  lie  con- 
sidered where  the  question  of  widver  is 
not  raised  by  the  pleadings.  Jeweft  v. 
Black,  60  Neb.  173  (82  N.  W.  385). 

411.  (1901.)  In  an  action  to  recover 
damages  for  negligence  In  threshing  grain, 
an  averment  that  the  thresher  represented 
he  had  a  good  machine  and  could,  and 
would,  do  a  good  job,  is  immaterial  and 
need  not  be  established  by  proof.  Van  Nort- 
wick  V.  Holbine,  62  Neb.  147  (86  N.  W. 
1067). 

412.  (1901.)  An  allegation  of  a  con- 
tract with  a  party  is  supported  by  proof 
that  the  contract  was  made  with  his  au- 
thorized agent  Bare  v.  Winterer.  1  Unof. 
854  (96  N.  W.  179). 

413.  (1901.)  There  la  no  rariance  lie- 
tween  an  allegation  on  a  verbal  contract 
and  an  unsigned  memorandum  of  such  con- 
tract alleged  to  have  been  made  by  the 
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party  charged  at  tbe  time  tbe  contract  was 
entered  into,  because  such  unsigned  mem- 
crandum  is  not  a  written  contract.  Brown 
V.  Silver,  2  Unof.  164  (96  N.  W.  281). 

4U.  (1902.)  When,  In  an  action  for 
damages  lor  the  alleged  treach  of  a  con- 
tract, the  petition  mlsrecltes  the  agreement 
in  an  Important  particular,  but  the  answer 
gives  a  true  recital  thereof,  which  Is  ac- 
cepted by  the  plaintiff  as  correct,  and  the 
action  proceeds  to  trial  and  judgment  in  all 
respects  as  an  action  upon  the  contract  set 
out  In  the  answer,  so  that  it  Is  arparanent 
that  the  defendant  has  not  been  misled,  the 
variance  between  the  petition  and  the  proof 
shonld,  under  section  138  of  the  code,  be 
treated  as  immaterial.  ChicoffO  House- 
Wrecking  Co.  V.  Stewart  Lumher  Co.,  66 
Neb.  835  (92  N.  W.  1009). 

416.  ( 1902.)  Where  a  written  agree- 
ment alleged  to  have  superseded  prior  ver- 
bal negotiations,  Is  pleaded  In  a  reply  as  a 
matter  of  defense  to  the  allegations  con- 
tained in  the  answer,  evidence  of  (raud  or 
mistalte  in  procuring  such  agreement  will 
be  received  without  further  pleading.  Mar- 
tent  V.  Pittock,  3  Unof.  770  (92  N.  "W.  1038). 

Defenses  which  most  be  specially 
pleaded. 

416.  (1872.)  Tbe  trand  need  not  be  spe- 
cially pleaded  In  order  to  admit  proof  of  It 
Franfclin  v.  Kelley.  2  Neb.  79. 

417.  (1884.)  If,  In  an  action  upon  a  con- 
tract. itiT  and  legal  on  its  tece.  It  Is  claimed 
by  the  defendant  that  the  otrntract  is  Told 
as  being  illegal  and  against  public  policy, 
such  illegality  must  be  pleaded  or  it  will  be 
disregarded  by  the  court  in  which  such  ac- 
tion is  pending.  Atchison  A  N.  R.  Co.  v. 
Miller,  16  Neb.  661  (21  N,  W.  451). 

418.  (1892.)  The  unlawful  purpose 
which  it  is  claimed  renders  the  contract  ille- 
gal and  void  must  be  pleaded,  and  unless 
80  pleaded,  should  not  be  submitted  to  the 
Jury.  Hellman  v.  Oliver,  35  Neb.  334  (63 
N.  W.  145). 

419.  (1893.)  Where  thwe  Is  nothing  on 
the  face  of  a  contract  to  suggest  that  it 
is  founded  upon  an  unlawful  consideration 
tbe  Illegality  thereof  must,  as  a  rule,  be 
pleaded  when  relied  upon  as  a  defense.  But 
If  on  the  trial  It  is  appearent  from  evidence 
material  to  tbe  issues  that  the  cause  of 
action  or  defense  rests  upon  an  agreement 
contra  bono4  mores  the  court  will  of  Its  own 
motion  refuse  to  enforce  such  Immoral 
agreement,  even  should  both  parties  assent 


to  its  enfon»ment  Wilde  v.  Wilde,  37  Neb. 
891  (66  N.  W.  724). 

420.  (1896.)  When  suit  is  brought  upon 
a  contract,  a  general  denial  puts  the  mak- 
ing of  the  contract  in  issue,  and  the  burden 
derolves  upon  the  plaintiff  of  establishing 
It  subatantialiy  as  alleged.  Bawlinffg  v. 
Young  Men's  Christian  Ass'n,  48  Neb.  216 
(66  N.  W.  1124). 

421.  (1909.)  An  affirmative  defense  to 
an  action  upon  a  contract  should  be  pleaded. 
Dennev  v.  Stout,  69  Neb.  731  (82  N.  W.  IS). 

422.  (1901.)  In  an  action  for  the  value 
of  materials  sold  under  a  verbal  contract 
tbe  defendant  may,  under  a  general  denial, 
prove  that  the  contract  on  which  tbe  cause 
of  action  Is  based  was  made  with,  and  the 
material  sold  to,  a  third  party.  Wiedeman 
V.  Hedges,  63  Neb.  103  (88  N.  W.  170). 

423.  (1903.)  Where  the  defense  relied 
on  is  the  Illegality  of  the  contract  used  on 
it  Is  necessary  to  plead  and  prove  such  de- 
fense. Horton  v.  Rohlff,  69  Neb.  96  (96  N. 
W.  36). 

424.  (1905.)  Where  a  party  to  a  con- 
tract Inserts  a  provision  exempting  him 
from  fulfilling  because  of  a  condition  which 
may  afterwards  arise,  he  must,  when  sued 
for  a  breach  of  the  contract,  plead  In  de- 
fense  the  existence  of  the  condition  In  order 
to  have  the  advantage  thereof.  .  Omaha  Feed 
Co.  V.  Rushforth,  76  Neb.  840  (106  N.  W. 
25). 

426.  (1906.)  In  an  action  tor  damages 
on  aecount  of  an  alleged  breach  of  contract, 
evidence  Is  admissible  under  a  general 
denial  to  show  that,  in  fact,  no  contract  ex- 
isted. OI«en  V.  Collins,  76  Neb.  749  (106 
N.  W.  784). 

426.  (1906.)  tn  an  action  on  an  express 
contract  the  defendant  may  show  under  a 

general  denial  that  the  contract  differed  In 
terras  from  that  pleaded,  or  that  no  contract 
was  in  tact  made.  Sorenson  v.  Townsend, 
77  Neb.  499  (109  N.  W.  749). 

Becovery  on  quantum  meruit. 
Right  of  recovery  on  partial  performance' 
see  ante,  SS  338-347. 

427.  (1893.)  An  action  on  a  quantum 
meruit  cannot  be  sustained  by  proof  of  a 
contract  to  pay  an  agreed  price  for  the  serv- 
ices, since  a  party  Is  not  allowed  to  allege 
in  his  petition  one  cause  of  action  and.  prove 
another  upon  the  trial.  Imhoff  v.  House,  36 
Neb.  28  (53  N.  W.  1032). 

428.  (1893.)    A   party   cannot  recover 
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upon  a  guantum  meruit  vhere  he  pleads  and 
relies  on  the  trial,  solely  upon  a  special 
eontraet.  Foicder  River  lAve  Stock  Co.  v. 
Lani1>,  38  Neh.  339  (  56  N.  W.  1019);  (1895) 
Mayer  v.  Ver  Bryck,  46  Neb.  221  (64  N.  W. 
691):  (1897)  Dorrington  v.  Powell,  62  Neb. 
440  (72  N.  W.  587). 

Presumptions. 

429.  (1894.)  Our  statute  having  aboliBhed 
private  seals  it  abolished  at  the  same  time 
their  incidents,  and  an  instrument  in  the 
form  of  a  bond  must  be  now  deemed  a 
simple  contract  not  conclusively  importing 
a  consideration.  Luce  v.  Foster,  42  Neb. 
818  (60  N.  W.  1027). 

430.  (1903.)  It  will  not  be  presumed 
that  the  parties  to  a  contract  intended  to 
provide  for  the  doing  of  an  illegal  act,  or 
one  which  would  render  their  agreement 
void.  Horton  v.  RoMff,  69  Neb.  95  (96  N. 
W.  36). 

431.  (1904.)  In  the  absence  of  fraud  or 
imposition,  persons  of  mature  years  and 
ordinary  intelligence  and  education  are 
presumed  to  have  read  the  contracts  exe- 
cuted by  them,  or  to  have  otherwise  made 
themselves  acquainted  with  their  contents. 
Bradley  4  Co.  v.  B(Uta.  71  Neb.  169  (98  N. 
W.  697). 

432.  (1905.)  The  possession  of  a  written 
contract  Is  prima  facie  evidence  of  its  de- 
livery, but  the  presumption  of  deliyery  aris- 
ing from  sucb  possession  may  be  explained 
or  rebutted  by  oral  evidence.  Dodd  v.  Kent- 
nitz.  74  Neb.  634  (104  N.  W.  1069). 

433.  (1907.)  In  the  absence  of  proof  to 
the  contrary,  the  constitution  and  laws  In 
force  in  this  state  will  he  presumed  to  tutTe 
been  in  force  at  the  place  of  the  making  of 
of  the  contract  which  is  in  issue.  Cook  v. 
Chicaco,  R.  I.  A  P.  R.  Co.,  78  Neb.  64  (110 
N.  W.  718). 

Burden  at  proof. 

434.  (1881.)  The  burden  Is  on  defend- 
ant, sued  for  work  and  labor,  to  prove  the 
allegation  In  his  answer  that  such  services 
were  to  be  performed.  Ewarth  v.  Nier,  11 
Neb.  441  (9  N.  W.  569). 

435.  (1885.)  In  a  cross-action  to  re- 
quire the  execution  of  a  mortgage,  the  agree- 
ment to  execute  it  must  be  clearly  proved, 
Pereau  v.  FredeHck.  17  Neb.  117  (22  N.  W. 
235). 

436.  (1889.)  In  an  action  to- recover  on 
a  contract  to  dig  a  well  the  answer  consist- 
ing of  a  general  denial,  and  also  setting  up 
that  plaintiff  had  warranted  a  certain  quan- 


tity of  water  and  in  case  of  failure  nothing 
should  be  paid  fo^  the  work  done,  the  bur- 
dm  of  proving  such  warranty  was  on  the 
defendant.  JoKneon  v.  Bowman.  26  Neb. 
745  (42  N.  W.  754). 

437.  (1890.)  Where  a  contract  for  the 
construction  of  a  canal  provided  for 
monthly  payments  of  80  per  cent,  on  esti- 
mates of  work  done,  the  balance  being  re- 
tained to  insure  a  completitlon  of  the  con- 
tract, the  canal  company  could  not  off  set 
its  counter-claim  for  completing  unfinished 
work  against  the  reserved  20  per  cent, 
earned  by  the  contractor  without  eateblls> 
ing  the  amount  and  value  of  the  work  bo:h 
completed  and  incomplete  by  the  contractor 
as  well  as  that  finished  by  the  company 
cording  to  the  terms  of  the  contract  Price 
V.  Kearney  Canal  A  W.  8.  Co.,  29  Neb.  33 
(45  N.  W.  252). 

438.  (1895.)  One  who  predicates  his 
right  to  relief  upon  the  alleged  performanc* 
by  him  of  all  the  terms  of  a  written  con- 
tract  must  show  a  substantial  compliance 
with  each  requirement  thereof,  where  there 
has  been  neither  a  waiver  nor  arceptann 
of  benefits  thereunder  by  the  other  contract- 
ing party.  Omaha  ContoUdated  YineaaT  Co. 
V.  Buriu.  44  Neb.  21  (62  N.  W.  301).  [Over- 
ruled on-  rehearing.   49  Neb.  229.J 

439.  (1897.)  The  burden  of  proving 
fraud  or  misrepresentation  in  the  making  of 
a  contract  is  upon  the  party  alleging  it 
Woods  V.  Hart,  50  Neb.  497  (70  N  W.  53). 

440.  (1901.)  Where  one  is  dealing  with 
an  unlettered  man,  who  can  neither  read 
nor  write,  and  makes  his  mark  to  the  in- 
strument he  execiites,  and  there  Is  testi- 
mony tending  to  show  that  he  did  not  un- 
derstand the  contents  of  such  paper,  or  that 
his  signature  was  obtained  by  fn-ud,  it  is 
Incumbent  on  the  former  to  shnw  by  a 
preponderance  of  the  evidence  that  the  lat- 
ter fully  understood  the  object  and  Import 
of  the  writing  which  he  executed.  Spelt* 
<t  Kloaterman  v.  Ward,  2  Unof.  177  (96  N. 
W.  56). 

Admissibility  of  evidence. 

Admissibility  in  evidence,  see  Evidence, 
n  319-326. 

Admissibility  in  evidence  of  custom  to  In- 
terpret, see  Cuitomg  and  Usage.  SS9-12. 

441.  (1875.)  Where  a  building  contract 
provides  that  the  work  shall  be  done  under 
the  direction  and  supervision  of  an  archi- 
tect "to  be  testified  by  a  certificate  or  writ- 
ing under  his  hand,"  such  architect  is 
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thereby  constituted  Eole  r,r;!ter  betveen  the 
parties,  and  by  hla  certificate,  staling  '  bal- 
ance due  in  full  of  contract  price,"  the 
owner  of  the  building  Is  bound,  no  fraud 
being  alleged  or  proven.  In  such  a  case  evi- 
dence offered  to  show  the  character  and 
quality  of  the  materials  furnished,  and  a 
subsequent  certificate  stating  that  the  archi- 
tect could  not  without  detrimeiit  to  his 
reputation  "sign  a  certificate  for  the  work 
being  done  In  accordance  with  the  plans  and 
spectflcations,"  is  admissible.  Mercer  v. 
Harris,  4  Neb.  77. 

442.  ( 1876.)  A  paper  oCEered  in  evi- 
dence to  establish  a  tripartite  contract,  be- 
ing signed  by  one  party  only,  is  Inadmissi- 
ble.   Wilcox  V.  Sounder*,  4  Neb.  669. 

443.  (1888.)  Only  as  between  the  pai^ 
ties  to  the  instrument,  must  an  agreement 
stand  as  written,  as  to  all  others  extrinsic 
evidence  is  admissible  to  show  the  real 
agreement  Botewsiter  v.  Holfman,  24  Neb. 
222  (38  N.  W.  857). 

444.  (1890.)    Evidence  of  dealing  of  the 
parties,  tending  to  show  the  contsructlon 
which  they  had  placed  upon  the  contract.  Is' 
admissible.   Esterly  Harvesting  Machine  Co. 
V.  Veeder,  29  Neb.  664  (46  N.  W.  1103). 

445.  (1890.)  In  an  action  for  the  re- 
moval of  earth  at  twenty  cents  per  cubic 
yard,  one  S.  testified  that  he  had  cross- 
sectioned  the  work  before  the  grading  was 
done,  and  In  substence  that  the  measure- 
ments were  accurate.  A  Mr.  H.  then  testi- 
fied that  he  and  S.  had  made  estimates 
from  the  date  furnished  by  S.,  and  from 
such  data  a  certain  number  of  cuMc  yards 
of  earth  had  been  removed.  Held,  That  the 
evidence  of  H.  was  properly  receive'l.  Clarke 
V.  Wiliiams.  29  Neb.  691  (46  N.  W.  82). 

446.  (1890.)  "Where  the  engiueers  of 
the  city  have  cross-sectioned  certain  grading 
to  be  done  for  the  city,  made  estimates 
thereof  and  filed  the  same  In  the  engineer's 
dcFartment.  such  estimates  are  admissible 
as  primo  facie  evidence  of  the  correctness 
of  such  estimates.  Clarke  v.  Williams,  29 
Neb.  691  (46  N.  W.  82). 

447.  (1892.)  Where  a  buildinr  Is  not 
erected  within  the  time  limited  by  the  con- 
tract through  the  contractor's  default  or 
neglect,  the  owner  Is  entitled  to  recover 
damages.  In  the  trial  of  such  a  case  it  Is 
not  error  for  the  owner  to  prove  that  the 
building  had  been  leased  for  a  stipulated 
sum.  and  that  the  tenant  was  to  take  pos- 
session as  soon  as  the  wcn>k  was  completed, 
when  It  is  shown  that  the  reasonaMe  rental 


value  exceeded  the  amount  of  rent  reserved 
by  the  lease.  Consaul  v.  Sheldon,  35  Neb. 
247  (52  N.  W.  1104). 

448.  (1893.)  Where  the  parties  to  a 
verbal  contract  call  In  as  witness  a  third 
person,  and  then  carry  on  a  part  of  their 
conversation  in  a  foreign  language,  with 
which  the  witness  is  unfamiliar,  such  wit- 
ness' evidence  of  the  terms  of  the  contract 
made  is  admissible.  It  appearing  that  both 
parties  at  the  time  knew  his  ignorance  of 
such  lanaguage,  and  it  not  appearing  that 
any  part  of  the  agreement  was  made  In  that 
language.  JIoBerson  v.  Better,  38  Neb.  198 
(56  N.  W.  877). 

449.  (1897.)  Under  a  quantum  merutt. 
count  for  services  rendered  under  a  con- 
tract, the  contract  is  admissible  to  prove 
the  value  of  the  senvlces.  The  stated  rates 
of  compensation,  if  any,  are  competent  evi- 
dence tending  to  show  the  reasonable  value. 
HUtlHtrd  V,  Wilson,  51  Neb.  436  (71  N.  W. 
65). 

460.  (1898.)  In  an  action  by  a  contrac- 
tor to  recover  for  repairs  made  to  a  building 
the  rejection  of  an  unrecorded  lease,  as 
showing  a  liability  only  against  a  tenant, 
held  not  error.  Uerzke  v.  Blake,  54  Neb.  466 
(74  N.  W.  959). 

451.  (1900.)  In  the  trial  of  an  action 
on  a  contract,  where  the  answer  Is  a  general 
denial,  it  is  not  error  to  exclude  evidence 
which  has  no  tendency  to  disprove  the 
averments  of  the  petition.  I>ennev  V-  Stout, 
59  Neb.  731  (82  N,  W.  18). 

452.  (1901.)  Where  the  answer  admits 
the  execution  of  the  contract  sued  on  it  Is 
prejudicial  error  to  receive  evidence  that 
such  contract  did  not  exist  at  the  time  the 
answer  admits  its  execution.  Faulkner  v. 
Gilbert,  61  Neb.  602  (86  N.  W.  843). 

453.  (1903.)  A  witness  cannot  be  Ititer- 
rogated  on  his  cross-examination  as  to  the 
length  of  time  It  took  him  to  perform 
another  contract,  different  from  and  inde- 
pendent of  the  one  which  is  the  basis  of  the 
action.  School  District  of  Omaha  v.  Mo- 
Donald.  68  Neb.  610  (94  N.  W.  829). 

454.  (1903.)  Where  a  written  contract 
made  the  basis  of  an  action  Is  impeached  by 
proper  pleadings  on  the  ground  that  it 
procured  by  the  fraud  of  the  plaintiff,  evi- 
dence is  admissible  in  support  of  the  fraud- 
ulent representations  alleged.  Bauer  v. 
Taylor,  4  Unof.  701  (96  N.  W.  268). 

465.  (1903.)  The  particular  place  where 
witness  put  an  executed  contract  after  set- 
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tlement  with  regard  to  It  Is  Immaterial 
where  all  the  essential  facts  as  to  It  and  its 
custody  are  in  evidence  and  undisputed. 
Arabian  Horse  Co.  v.  Bivent,  4  Unof  823  (96 
N.  W.  621). 

 Parol  erldenee. 

Evidence  of  coDtemporaneoaB  parol  agree- 
ment, see  ante,  H  250-268. 

Evidence  of  parol  agreement  made  prior 
to  written  contract,  see  ante,  M  244-249. 

456.  (1873.)  Parol  evidence  Is  admiss- 
ible to  supply  an  omission  in  a  written  con- 
tract, which,  in  case  of  a  disagreement  be- 
tween the  parties,  would  otherwise  be  am- 
biguous and  wholly  inexplicable.  Goodrich 
V.  McOlarjf,  3  Neb.  123. 

457.  (1896.)  It.  is  competent  for  a 
party  when  sued  upon  a  written  contract 
to  show  by  parol  that  he  was  Induced  to 
execute  the  XMintract  by  the  fraud  or  ma- 
terial false  representation  of  the  party  seelt- 
Ing  to  enforce  It.  Qemer  v.  Church.  43  Neb. 
690  (63  N.  W.  62). 

458.  (1895.)  In  an  action  on  a  written 
contract  agreeing  to  donate  a  cerraln  sum 
If  an  opera  house  of  a  certain  size  should 
be  bullt,  parol  evidence  that  the  donee 
agreed  orally  that  the  building  should  be 
of  certain  material,  tends  to  contradict, 
rather  than  explain,  the  written  contract, 
and  hence  Is  no  admissible.  Oemer  v. 
Clark,  43  Neb.  690  (62  N.  W.  52). 

469.  (1896.)  It  Is  not  competent  to 
change  or  vary  the  terms  of  a  written  con- 
tract by  parol  evidence,  .dinner  v.  Keith 
County,  48  Neb.  279  (67  N.  W.  311). 

460.  (1898.)  Where  negotiating  parties 
reduce  their  agreement  to  writing,  and  sign 
and  deliver  the  same,  the  writing,  in  ab- 
sence of  fraud,  mistalte,  or  ambiguity,  con- 
stitutes the  best  and  only  competent  evi- 
dence of  the  contract  originally  made. 
Sylvester  v.  Carpenter  Paper  Co.,  65. Neb. 
621  (75  N.  W.  1092). 

461.  (1898.)  A  written  contract,  the 
meaning  of  which  is  certain  and  patent 
from  its  terms,  may  not  be  varied  by  di- 
rect explanation  or  Interpretation  in  oral 
testimony.  Latenser  v.  Misner,  56  Neb.  340 
(76  N.  W.  897). 

462.  (1902.)  Doctrine  as  to  Inadmissi- 
bility of  oral  evidence  to  vary  a  contract 
has  no  application  as  between  a  party  to  it 
and  a  stranger  where  there  appears  no  estop- 
pel against  showing  the  truth.  Crockett  v. 
Miller,  2  Unof.  292  (96  N.  W.  491). 


463.  (1902.)  A  written  building  con- 
t^t  provided  that  the  work  waa  to  be  done 
according  to  certain  plans  and  specifications 
to  the  aatlsfactlon  of  one  of  the  parties  "in 
design,  workmamhlp,  and  finish."  Tbe 
plans  and  specifications  contained  no  details 
as  to  certain  materials  required,  and  notik- 
Ing  was  specified  as  to  where  th^  were  to 
be  obtained.  Held,  That  parol  evidence  was 
admissible  to  show  that  at  the  time  the 
contract  waa  mi^e  such  party  Insisted  that 
said  materials  must  be  obtained  In  the  east 
because  he  considered  the  eastern  designs, 
workmanship  and  finish  superior,  and  to 
show  ttiat  a  subsequent  purchase  of  sucb 
materials  in  the  east  was  in  pursuance  of 
the  understanding  when  the  contract  vts 
made  and  to  comply  with  the  requlrementi 
he  was  empowered  to  make  by  Its  expresi 
terms.  Creedon  v.  Patrick,  3  Unof.  469  (SI 
N.  W.  872). 

464.  (1903.)  Oral  testimony  may  be  in- 
troduced for  the  purpose  of  explaining  u 
ambiguity  In  a  written  instrument  Fidelity 
Mutual  Fire  Ina.  Co.  v.  Murphy,  4  Unot  57S 
(96  N.  W.  702). 

465.  (1903.)  Where  the  controversy  is 
between  a  party  to  a  written  contract  and 
one  who  is  neither  a  party  nor  a  privy  to 
it.  the  rule  excluding  parol  evidence  tending 
to  vary,  modify  or  contradict  the  writing 
does  not  apply.  First  Nat.  Bank  uf  Wayne 
V.  Tolerton  d  Stetson  Co.,  5  Unof.  43  (97  N. 
W.  248). 

466.  (1904.)  Parol  evidence  cannot  be 
reteived  for  the  purpose  of  changing,  modi- 
fying or  explaining  a  clear,  plain  and  nn- 
ambignous  written  agreement  Agnew  v. 
Montgomery,  72  Neb.  9  (99  N.  W.  820). 

467.  (1904.)  If  a  written  agreement  is 
incomplete  upon  Its  face,  parol  evidence  not 
In  confiict  therewith  Is  admissible  to  supply 
Ito  deficiencies.  Bell  v.  Wiltvm,  6  Unof.  4S6 
(98  N.  W.  1049). 

468.  (1905.)  Where  a  contract  of  sale 
has  been  consummated  by  writing,  the  pre- 
sumption is  that  the  writing  contains  ihe 
whole  contract,  and.  In  the  absence  of 
fraud,  mistake  or  ambiguity  of  exprMSion 
In  the  contract  Itself,  parol  evidence  Is  hi- 
admissible  to  change  or  vary  Its  terms. 
Apking  v.  Hoefer,  74  Neb.  325  (104  N.  W. 
177). 

469.  (1905.)  The  aJmlssion  of  oral  evi- 
dence to  explain  the  r  obsession  of  and  to 
prove  that  the  delivery  of  a  written  contract 
was  conditional,  and  that  such  delivery  was 
not  to  become  effective  until  the  happmlns 
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of  some  other  event.  Is  not  a  violation  of 
the  rule  which  would  prohibit  the  intro- 
duction of  oral  evidence  to  contradict  or 
vary  the  terms  of  the  contract  Dodd  v, 
Kemnitz,  74  Neb.  634  (104  N.  W.  1069). 

470.  (1906.)  If  a  written  memorandum 
confirmatory  of  a  previous  oral  agreement 
does  not  purport  to  recite  the  whole  of  the 
later,  oral  testimony  is  admissible  to  supply 
omitted  covenants  not  Inconslstoit  with  the 
writing.  De  Laval  Separator  Co.  v.  Jelinek, 
77  Neb.  192  (109  N.  W.  169). 

471.  (1907.)  The  defense  of  fraud  and 
want  of  consideration  may  be  shown  by 
parol,  not  to  contradict  or  vary,  but  to 
destroy  the  legal  and  binding  effect  of  a 

written  contract.  Minneapolis  Threshing 
Machine  Co.  v.  Otis,  78  Neb.  233  (110  N.  W. 
SSO). 

472.  (1907.)  In  the  absence  of  ambig- 
uity, and  of  fraud,  accident  or  mistake, 
parol  evidence  Is  not  admissible  to  assist 
in  the  interpretation  of  a  written  contract. 
Wheeler  v.  Moore,  78  Neb.  484  (111  N.  W. 
120). 

Weight  and  sufficiency  of  evidence. 

473.  (1886.)  Under  the  peculiar  facts 
and  circumstances  of  the  case  at  bar,  held, 
that  the  evidence  which  tended  to  prove 

plaintiff's  claim  for  extra  compensation  for 
performing  the  work  set  out  In  the  petition 
tended  also  to  disprove  and  controvert  de- 
fendants' counterclaim  for  damages  alleged 
to  have  been  sustained  by  tbem  by  reason 
of  said  work  not  having  been  performed  in 
accordance  with  the  terms  of  the  original 
contract.  Morrisaey  v.  BcMndler,  18  Neb. 
672  (26  N.  W.  476). 

474.  (1891.)  Evidence  examined,  and 
held  not  sufficient  to  show  that  the  plaintiff 
signed  the  contract  under  duress.  Pryor  v. 
Hunter,  81  Neb.  678  (48  N.  W.  736). 

475.  (1892.)  Where  the  defendant,  in 
effecting  a  settlement  of  his  claim  against 
plaintiff,  agrees  to  pay  off  a  judgment 
against  the  plaintiff,  evidence  showing  that 
a  sum  of  money  had  been  turned  over  to 
defendant,  though  denied  by  defendant,  Is 
sufficient  to  sustain  a  verdict  for  plaintiff 
in  an  action  to  Recover  such  payment. 
Brecher  v.  Treitschke.  33  Neb.  699  (50  N.  W. 
1041). 

.476.  (1892.)  In  action  to  recover  com- 
pensation for  hauling  lumber  evidence  held 
to  sustain  finding  for  plaintiff.  Franaen  v. 
Eller,  34  Neb.  664  (52  N.  W.  284). 


477.  (1894.)  Proof  of  a  defective  com- 
pliance with  the  laws  of  congress  as  to  ac- 
quiring right  of  way,  without  proof  that 
the  railway  company  had  been  evicted  or 
required  to  yield  possession,  will  not  entitle 
It  to  recover  damages  against  the  party 
whose  duty  It  was  to  procure  the  right  of 
way.  Fitzgerald  v.  Fitzgerald  d-  Mallory 
Construction  Co.,  41  Neb.  374  (59  N.  W. 
838). 

478.  (1894.)  One  cold  air  box  took  fire 
and  there  was  evidence  tending  to  show 
that  this  was  because  the  valves  attached  to 
a  furnace  put  Into  the  building  by  defend- 
ant were  so  arranged  that  air  forced  Into 
the  other  box:  drove  the  hot  air  back  Into 
the  one  which  ignited.  The  evidence  tended 
to  show  that  In  so  arranging  the  valves  the 
owner  followed  the  instructions  given  by 
those  who  sold  the  furnace  and  placed  it  in 
the  building.  Held,  That  the  Jury  was  jus- 
tified in  finding  the  owner  had  used  the 
furnace  In  a  reasonably  prudent  manner. 
Uhlig  V.  Bamum,  43  Neb.  584  (62  N.  W. 
549). 

479.  (1896.)  Evidence  tending  to  show 
that  plaintiff  made  a  proposition  to  defend- 
ant to  raise  the  latter's  store  building,  and, 
also,  showing  that  there  was  no  acceptance 
of  the  same,  sustains  a  Verdict  for  defendant 
in  an  action  by  plaintiff  for  damages  for  a 
breach  of  such  contract  by  defendant. 
Kreamer  v.  Irwin,  46  Neb.  827  (65  N.  W. 
885). 

480.  (1896.)  Defendant  held  not  liable 
on  a  conditional  agreement  to  pay  plaintiff 
a  certain  sum  upon  completion  of  a  con- 
tract with  others.  Barsby  v.  Warren,  47 
Neb.  275  (66  N.  W.  409). 

481.  (1898.)  In  an  action  by  a  mort- 
gagor of  several  houses  against  the  mort- 
gagee for  a  balance  alleged  to  be  due  on  the 
contract,  evidence  held  to  sustain  a  verdict 
for  plaintiff  as  against  a  defense  that  de- 

'fendant  was  to  retain  the  sum  of  $75  on 
each  property  until  each  purchaser  thereof 
shall  have  paid  off  a  certain  part  of  the 
mortgage.  Continental  Building  <£  Loan 
Ass'n  V.  Aulgur,  54  Neb.  115  (74  N.  W. 
405). 

482.  (1902.)  Evidence  exar  Ined,  and 
held  sufficient  to  sustain  finding  that  the 
note  in  suit  was  Riven  In  consideration  of 
plaintiff's  promise  not  to  prosecute  one  of 
the  defendants  for  embezzlement.  Smith 
Premier  Typewriter  Co.  v.'Mayhew,  65  Neb. 
66  (90  N.  W.  939). 
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483.  (1902.)  Testimony  of  a  subscribing 
witness  to  an  Instrument  that  he  recognizes 
Us  signature  thereto  and  Is  acquainted  with 
the  parties,  and,  from  that  and  his  uniform 
practice  not  to  witness  any  paper  unless 
actually  executed  before  him,  he  Is  satisfied 
and  will  testify  that  It  was  so  executed, 
there  being  no  showing  to  the  confrary,  la 
sufficient  eviJence  of  Its  execution.  Cheaton 
V.  Wilson,  2  Unof.  674  (89  N.  W.  764). 

484.  (1902.)  Evidence  and  contract  ex- 
amined, and  held  that  the  construction 
given  to  the  contract  and  the  meaning 
ascribed  to  the  word  "proceeds"  therein  by 
the  trial  court,  are  reasonable  and  should 
be  approved.  WheeJer  cC  Wilson  Mfg.  Oo.  v. 
Winnett.  3  Unof.  293  (91  N.  W.  514). 

485.  (1904.)  Evidence  showing  defend- 
ant signed  the  contract  In  suit,  wherein  she 
agreed  to  pay  plaintiff  a  certain  sum  of 
money  In  consideration  of  his  abandoning 
a  prosecution  of  defendant's  son  for  statu- 
tory rape,  and  consented  to  the  marriage  of 
his  daughter  to  defendant's  son.  It  appear- 
ing that  the  two  were  minors  and  had  sus- 
tained an  Illicit  relation  with  each  other, 
sustains  a  judgment  for  plalntUT  Henry  v. 
Duaaell,  71  Neb.  691  <99  N.  W.  484). 

486.  (1904.)  In  an  action  to  recover  on 
a  contract  whereby  plaintiff  was  to  cut 
standing  timber  on  a  tract  of  land  belong- 
ing to  defendant  and  deliver  the  same  to  de- 
fendant's  saw  mill  In  consideration  of 
which  the  defendant  agreed  to  convey  the 
land  so  cleared  to  plaintiff,  evidence  of  a 
settlement  of  plaintiff's  claim  after  an 
abandonment  of  the  work  held  not  to  sus- 
tain a  verdict  for  plaintiff.  Strong  v.  Eg- 
pert,  71  Neb.  813  (99  N.  W.  647). 

487.  (1906.)  Where  one  son  of  a  testa- 
tor appeared  for  the  purpose  of  contesting 
the  will,  and  an  agreement  between  him 
and  another  brother  is  executed  whereby 
the  former  withdraws  such  contest  In  con- 
sideration that  the  latter  divide  whatever 
of  the  property  remains  .after  the  terms  of 
the  will  have  been  fulfilled,  evidence  held 
sufficient  to  sustain  a  decree  for  plaintiff  in 
an  action  for  his  portion  under  such  agree- 
ment. Orochotcaki  v.  Chvchoioaki,  77  Neb. 
510  (112  N.  W  335). 

487a.  (1908.)  Evidence  held  to  sustain 
finding  that  articles  manufactured  by  plain- 
tiff under  an  order  to  furnish  them  "as 
soon  as  possible"  had  been  furnished  In 
suiSclent  time  to  comply  with  the  contract 
Childa  de  Co.  V.  OmoAd  Paraphernalia  Houae, 
80  Neb.  673  (114  N.  W.  941). 
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Qaestiona  for  court  or  Jury. 

488.  (1876.)  If  a  condition  precedent  hi 
the  contract  has  not  been  fully  pertormed 
on  the  part  of  the  plaintiff,  the  question 
whether  the  defendant  has  or  has  not 
waived  his  legal  rights  and  by  his  acts  be- 
come  estopped  from  denying  his  ability  un- 
der the  contract  is  one  of  fact,  which  is 
alone  within  the  province  of  the  Jury. 
Bstahrook  v.  Omaha  Hotel  Co.,  5  Neb.  76. 

489.  (1876.)  If  waiver  of  the  condltloii 
precedent  by  defendant  Is  pleaded,  then  the 
quesUcn  Whether  the  defendant  has  or  has 
not  waived  his  legal  rights  and  by  his  own 
acts  become  estopped  from  denyinir  his  lia- 
bility under  the  contract  is  a  qumUod  of 
fact,  which  is  alone  within  the  province  of 
the  Jury.  Boehme  v.  Omaha  Hotel  Co..  S 
Neb.  80. 

490.  (1888.)  Questions  of  fraud  are  for 
-  the  Jury  to  determine,  In  the  light  of  the 

circumstances  surrounding  the  transaction 
complained  of,  as  shown  by  the  testhnony 
Riley  V.  Melgutat.  23  Nob.  474  (36  N  W 
657). 

491.  (1891.)  The  existence  of  the  con- 
tract sued  on  is  a  question  of  fact  School 
Diatrict  V.  Foater,  31  Neb.  601  (48  N  W 
2G7). 

492.  (1892.)  Where  the  architect  whose 
estimate  as  to  the  value  of  changes,  was  to 
be  final  and  conclusive,  Is  charged  In  the 
pleadings  with  fraud,  partiality,  or  other 
Improper  cause,  whereby  one  of  the  parties 
has  been  defrauded,  and  there  is  testimony 
in  support  of  such  charges,  the  question  is 
one  for  the  Jury  to  determine.  Anderaon  v. 
Imhoff,  34  Neb.  335  (51  N.  W.  854). 

 Construction  of  contract 

493.  (1888.)  While  it  U  the  province  of 
the  courts  to  construe  contracts,  yet  where 
the  meaning  of  a  contract  is  obscure  and 
depends  upon  facts  aliunde  in  connection 
with  the  written  language,  the  quesUon  of 
construction  may  be  one  of  fact  for  the  Jury. 
COQuellard  v.  Hovey,  23  Nob.  622  (37  N  W 
479;  8  Am.  St  Rep.  134). 

494.  (1894.)  When  a  contract  Is  to  be 
construed  by  Its  terms  alone,  without  the 
aid  of  extrinsic  facts,  is  the  duty  of  the 
court  to  interpret  It.  and  not  for  the  jury. 
Simma  v.  Summera,  39  Neb.  781  (58  N.  W.  ■ 
43);  (1897)  Roaenthal  v.  Ogden,  50  Neb. 
318  (69  N.  W.  779)  ;  (1897)  Meyer  v.  Shamp. 
61  Neb.  424  (71  N.  W.  67);   (1902)  Dillon 

V.  Wataon,  3  Unof.  530  (92  N.  W.  156); 
(1898)  Ricketta  v.  Rogera,  63  Neb.  477  (73 
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N.  W.  946;  (1898)  Weaiern  Mfg.  Co.  v.  Reg- 
ent. 64  Neb.  456  (74  N.  W.  849);  (1901) 
Mccormick  HarvMting  Machine  Co.  v. 
Davis,  61  Neb.  406  (86  N.  W  390). 

495.  (1897.)  If  a  written  coot' act  is  to 
be  construed  with  reference  to  its  terms 
alone.  It  is  the  duty  of  the  court  to  Interpret 
It;  bat  If  the  construction  or  application 
must  depend  upon  other  and  eztriusic  facts, 
the  contract,  in  connection  with  these  ques- 
tions of  fact,  should  be  submitted  to  the 
jury,  under  proper  instructions.  Rosenthal 
f.  Offden,  50  Neb.  218  (69  N.  W.  779) ;  (1897) 
Mei/er  v.  Shamp,  51  Neb.  424  (71  N.  W. 
57):  (1902)  DitUm  V.  Wataon^  3  Unof.  530 
(92  N.  W.  156). 

496.  (1898.)  Where,  after  a  contract  for 
sale  of  land  was  made,  it  was  discovered 
that  the  vendor  had  no  title  to  a  small  por- 
tion thereof,  and,  after  a  dispute,  the  con- 
tract was  consummated,  except  that  9250 
of  the  purchase  price  was  retained  by  the 
vendee,  a  written  statement  given  to  the 
vendor,  "Mr.  F.  J.  Rogers  has  left  in  my 
hands  two  hundred  and  fifty  dollars  to 
cover  damages  for  a  strip  of  land  130  feet 
wide  and  1,000  feet  long.  •  •  *  The  con- 
dition of  this  contract  is  this.  If  Mr.  F.  J. 
Rogers  makes  A.  D.  Rlcketts  a  good  war- 
ranty deed  for  said  strip  of  land,  then  the 
said  Rlcketts  la  to  refund  the  $250  to  Rog- 
ers," presents  no  reason  for  committing  Its 
Icierpretation  to  a  jury.   Ricketta  v.  Rogers, 

53  Neb.  477  (73  N.  W.  946). 

497.  (1898.)  Where  a  written  contract 
is  the  baals  of  an  action  and  neltlier  party 
asks  for  a  reformation  thereof,  it  is  the 
duty  of  the  court  to  ascertain  tta  meaning 
and  enforce  It  accordingly.    Vlark  v.  BoU, 

54  Neb.  479  (74  N.  W.  856). 

498.  (1898.)  Where  the  answer  to  a  pe- 
tition for  the  recovery  of  damages  for  a 
breach  of  contract  presents  an  equitable 
counter-claim  which  is  traversed  by  a  reply, 
the  issues  of  fact  thus  arising  are  triable 
to  the  court  without  a  jury.  Botaling  v. 
Tecumteh  2fat.  Bank,  55  Neb.  5  (75  N.  W. 
242). 

499.  (1900.)  Contradictory  evidence  as 
to  the  construction  of  an  ambiguous  con- 
tract, should  he  submitted  to  the  jury.  Mc- 
Cord-Brady  Co.  v.  Moneyhan,  59  Neb.  693 
(81  N.  W.  608). 

500.  (1901.)  When  an  action  Is  pred- 
icated upon  a  written  contract  It  Is  the 
duty  of  the  court  to  construe  the  contract, 
hut  If  the  Jury  la  fully  Instructed  upon  the 
Issues  generally*  and  no  proper  Instruction 


construing  the  contract  is  requested,  such 
failure  to  Instruct  Is  not  reversible  error. 
McCormick  Harvesting  Machine  Co  v.  Car- 
penter, 1  Unof.  273  (95  N.  W.  617). 

501.  (1902.)  An  instruction  which  sub- 
mits the  construction  of  a  contract  to  a 
Jury  is  erroneous.  Hinman  v.  Austin  Mfg. 
Co.,  65  Neb.  187  (90  N.  W.  934). 

602.  (1903.)  Where  a  written  contract 
requires  extrinsic  evidence  to  explain  its 
terms,  the  interpretation  to  be  given  In  view 
of  such  evidence  Is  a  question  of  fact.  Has- 
kell V.  Read,  68  Neb.  107  (93  N.  W.  997). 

603.  (1903.)  In  an  action  for  breach  of 
a  contract  where  no  evidence  Is  introduced 
in  support  of  the  only  defense  properly 
pleaded,  it  is  the  duty  of  the  court  to  con- 
strue the  contract,  and  determine  the  meas- 
ure of  damages,  and  direct  the  jury  to  re- 
turn a  verdict  accordingly.  School  District 
of  Omaha  v.  McDonald,  68  Neb.  610  (94  N. 
W.  829). 

504.  (1904.)  When  the  evidence  as  to 
the  alleged  breach  of  contract  Is  all  con- 
tained in  letters  which  had  passed  between 
the  parties,  and  there  Is  no  conflict  as  to 
what  the  letters  show.  It  l8  for  the  court 
to  determine  the  legal  effect  of  aueh  evi- 
dence and  to  so  Instruct  the  Jury.  Hixaon 
Map  Co.  V.  Nebraska  Post  Co.,  5  Unof.  388 
(98  N,  W.  872). 

Direction  of  verdict. 

505.  (1897.)  In  an  action  to  recover 
damages  against  defendant  for  a  breach  of 
his  contract  to  notify  plaintiff  wheie  a  cer- 
tain tract  of  land  would  be  sold  on  fore- 
closure of  a  flrst  mortgage,  plaintiff  hold- 
ing a  second  mortgage  thereon,  the  only 
evidence  being  an  unattested  copy  of  a 
sheriff's  return  of  the  sale  and  the  satisfy- 
ing of  the  flrst  Hen  only,  such  being  incom- 
petent, a  direction  of  a  verdict  for  defend- 
ant was  proper.  Westerman  v.  Sheppard, 
62  Neb.  124  (71  N.  W.  950). 

506-  (1902.)  Where  a  breach  of  contract 
is  established,  the  injured  party  is  entitled, 
at  least,  to  nominal  damages,  bu^  his  ad- 
versary cannot  complain  of  an  instruction 
which  authorizes  the  jury  to  And  In  his 
favor  if  it  Is  found  that  the  breach  has  re- 
sulted In  no  damage  Jones  v.  Wattles.  66 
Neb.  533  (92  N.  W.  765). 

507.  (1904.)  Where,  In  an  action  on  a 
contract,  the  defendant  pleads  Illegality  of 
consideration  and  dures,  upon  a  return  of 
a  finding  as  to  the  two  defenses  pleaded 
adverse  to  the  defendant,  It  Is  proper  for 
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the  court  to  Instruct  the  Jury  to  find  for 
the  plaintiff.  If,  under  the  pleadings  and 
the  evidence,  facts  sufficient  to  show  that  the 
contract  Is  upon  a  valid  consideration  appear 
uncontradicted.  Henry  v.  Duaaell,  71  Neb. 
691  (99  N.  W.  484.) 

508.  (1904.)  When  the  assignment  of  a 
written  contract,  by  a  third  person,  to  the 
plaintiff  in  an  action,  bears  upon  Its  back 
the  general  Indorsement  of  such  third  per- 
son; and  the  undisputed  evidence  shows 
that  the  contract  was  delivered  to  plaintiff 
under  such  Indorsement,  and  that  the  plain- 
tiff is  the  owner  thereof;  and  plaintiff  actu- 
ally has  possession  of  such  contract  and 
produces  it  upon  the  trial.  It  Is  the  duty  of 
the  court  to  instruct  the  Jury,  as  a  matter 
of  law,  that  plaintiff  is  entitled  to  maintain 
the  action.  If  a  right  of  action  In  other  re- 
spects exists.  Hixson  Map  Co.  v.  Hebraska 
Post  Co.,  S  Unof.  388  (98  N.  W.  872). 

Instructions. 

509.  (1886.)  Where  there  is  evidence 
tending  to  prove  a  rescission  of  a  contract 
an  instruction  stating  the  supposed  facts 
of  the  case,  and  telling  the  Jury  that  If  they 
believed  such  facts  from  the  evidence  they 
should  And  for  the  defendant,  is  erroneous 
where  the  question  of  rescission  la  Ignored 
in  the  Instructions.  McPherton  v.  Wiawett, 
19  Neb.  117  (26  N.  W.  916). 

510.  (1887.)  In  an  action  to  recover 
for  services  as  carpenter  in  erecting  a  build- 
ing the  Instructions  set  out  in  the  opinion, 
held  to  be  correct.  DriscOll  v.  Troughton, 
22  Neb.  260  (34  N.  W.  497). 

511.  (1889.)  In  an  action  to  recover  the 
contract  price  for  digging  a  well,  defended 
on  the  ground  of  a  breach  of  a  warranty  as 
to  the  quantity  of  water  to  he  procured,  an 
instruction  that  If  there  was  a  warranty  and 
breach  thereof,  but  that  if  the  plaintiff  did 
not  expressly  agree  that  in  case  the  well 
did  not  yield  the  quantity  of  water  named 
in  the  answer,  he  would  charge  nothing 
therefor,  and  if  the  Jury  found  the  weU 
vras  of  any  value  the  plaintiff's  recovery 
should  be  the  contract  price  less  the  amount 
It  would  cost  to  complete  the  well,  was  not 
erroneous  as  inapplicable  to  the  evidence. 
Johnson  V.  Bowman,  26  Neb.  74S  (42  N. 
W.  754). 

512.  (1893.)  In  a  suit  for  balance  due  on 
account  of  pasturing  cattle,  the  defendant 
pleaded  settlement,  counter-claim  for  dam- 
ages sustained  by  loss  of  and  Injury  to  cat- 
tle on  account  of  plaintiff's  negligence.  The 


Instructions  of  the  court  to  the  Jury  on 
the  subject  of  the  defenses  of  settlement 
and  counter-claim  approved  and  set  out  at 
length  in  the  opinion.  Loomer  v.  Thomat, 
38  Neb.  277  (56  N.  W.  973). 

513.  (1899.)  The  existence  of  an  alleged 
memorandum  of  agreement  being  one  of  the 
facts  In  issue,  it  was  proper  to  instruct  the 
Jury  that  it  might  first  determine  whether 
the  agreement  ever  intact  bad  an  existence, 
and  if  not  to  drop  It  from  further  oonsidera- 
tlon.  Summert  v.  Simnu,  58  Neb.  579  (79 
N.  W.  155). 

514.  (1900.)  An  Instruction  to  the  effect 
that  a  waiver  of  provisions  contained  in  a 
written  Instrument  must  be  proved  by  evi- 
dence which  Is  clear  and  unequivocal,  is  er- 
roneous. IfcCord-Brady  Co.  v.  Moneyhon,  S9 
Neb.  693  (81  N.  W.  608). 

515.  (1900.)  Instructions  set  ont  In  the 
opinion  held  emmeous  as  giving  action  a 
double  aspect  one  fbr  damages  for  breach 
of  contract,  and  the  other  for  a  rescission 
thereof  and  the  recovery  of  the  purchase 
price.  Alfree  Mfg.  Co.  v.  Orape,  S9  Neb.  777 
(82  N.  W.  11). 

516.  (1902.)  When  evidence  tends  to 
show  only  a  Joint  liability  of  parties  sued 
Jointly  on  a  contract.  It  Is  error  to  instruct 
Ju?y  that  finding  may  be  against  one  or 
all.  Sutherland  v.  HoUiday,  65  -Neb.  9  (90 
N.  W.  937). 

617.  (1902.)  When,  in  an  action  for 
damages  for  an  alleged  breach  of  a  contract, 
a  party  requests  of  the  court  alternatively 
two  Inconsistent  Instructions  with  respect  to 
the  interpretation  of  the  agreement,  and  an 
example  of  what  would  constitute  a  breach 
thereof,  and  the  court  accepts  and  gives  one 
of  such  requests  and  refuses  the  other,  such 
party  <»nnot  complain  that  the  court  emd 
in  making  the  refusal.  By  such  conduct  the 
party  has  said  to  the  court.  In  effect,  that  he 
will  be  satisfied  with  either  of  such  requests 
and  will  abide  by  the  choice  which  the 
court  shall  make  of  them.  Chicago  Botue- 
Wrecking  Co.  v.  Stevoart  Lumber  Co..  68 
Neb.  835  (92  N,  W.  1009). 

518.  (1903.)  Instructions  as  to  the  law 
of  duress  held  proper.  Xebratka  Mutual 
B<md  Ast'n  V.  Klee.  70  Neb.  383  (97  N  W 
476). 

519.  (1904.)  Where  plalnurs  ckiim  U 
for  services  under  an  alleged  contract  of  a 
certain  date,  and  the  evidence  tends  to  show 
an  offer  to  engage  services  at  a  fixed  price 
at  that  time  on  defendant's  part,  and  im- 


Digitized  by 


I5B0 


CONTRACTS. 


t631 


mediately  afterwards  a  beglnntng  of  such 
Berrlces  on  plaintiff's  part,  with  defendant's 
knowledge  and  with  no  retraction  of  the 
proiMsItlon,  11  1b  error  to  instruct  the  jur7, 
in  substance,  that  there  can  be  no  recovery 
nnlesB  an  express  agreement  on  both  Bides 
was  reached  at  the  time  alleged.  Pettia  v. 
Oreen  River  AaplMlt  Co.,  71  Neh.  513  (99 
N.  W.  235). 

620.  (1904.)  If  the  Issue  of  illegality  of 
consideration  and  that  of  duress  are  properly 
submitted  to  the  jury,  upon  which  their 
verdict  is  adverse  to  defendant.  It  Ib  not 
error  to  defendant  that  the  court,  instead  of 
directing  the  Jury  to  find  for  the  plaintiff 
upon  the  issue  of  consideration,  Instmcts 
the  jnry  Incorrectly  as  to  what  constitutes 
a  valid  consideration  for  the  contract. 
Henry  v.  Dussetl,  71  Neb.  691  (99  N.  W. 
484). 

621.  (1906.)  In  an  action  on  a  building 
contract,  the  issue  being  that  by  reason  of 
Interference  by  the  owner  the  platptlff  was 
nnable  to  complete  the  contract  within  the 
specified  time,  an  Instruction  that  amounted 
to  a  direction  of  a  verdict  on  the  evidence, 
after  instructing  that  if  the  Jury  found  such 
interference  caused  the  delay  to  find  for 
plaintiff,  is  erroneons.  Havens  v.  Robert- 
son, 76  Neb.  205  (lOfi  N.  W.  336). 

Bd^ht  to  open  and  close. 

522.  (1894.)  The  plaintiff  alleged  the 
payment  to  a  third  person  of  specific  Bums 
of  money  for  the  benefit  and  at  the  request 
of  the  defendant.  The  answer  made  no  de- 
nial of  the  allegations  of  the  petition,  but 
pleaded  Insanity  as  a  defense.  Held,  That 
under  this  state  of  the  issues  the  defendant 
was  required  to  first  introduce  testimony 
and  was  entitled  to  thie  opening  and  closing 
of  the  case.  Rea  v.  Bishop,  41  Neb.  202  (59 
N.  W.  555). 

Damages. 

Adequacy  of  recovery  for  breach,  see  Dam- 
ages. 1 108. 

Duty  to  reduce  loss  on  breach,  see  Dam- 
ages, a  25-30. 

523.  (1894.)  Where  a  breach,  by  defend- 
ant, of  an  actually  existing  wntract  between 
plaintiff  and  defendant  Is  proven,  plaintiff  Is 

entitled  to  at  least  nominal  damages.  Mol- 
lyneaus  v.  Wittenberg,  39  Neb.  547  (58  N. 
W.  206). 

524.  (1895.)  It  Is  the  duty  of  a  party 
suffering  damages  from  breach  of  a  contract 
to  exert  himself  to  lighten  damages,  and  he 


cannot  recover  damages  which  would  have 
been  avoided  had  he  performed  such  duty. 
UhUg  V.  Samum,  43  Neb.  684  (62  N.  VT.  549). 

526.  (1895.)  Where  the  time  for  com- 
pleting a  continuing  contract  has  not  ex- 
pired the  plaintiff,  in  an  action  for  a  breach 
thereof,  can  only  recover  the  damagw  sus- 
tained before  the  suit  was  instituted.  Terry 
V.  Beatrice  Starch  Co.,  43  Neb.  866  (62  N.  W. 
265). 

526.  (1899.)  The  time  of  a  stipulation 
was  fixed  by  its  terms  at  two  years.  In  this 
action,  commenced  prior  to  the  expiration  of 
the  full  time,  there  could  be  no  recovery  of 
damages  for  breaches  of  the  agreement 
which  occurred  subsequent  to  the  institution 
of  the  suit.  Wittenberg  v.  MoUyneaux,  59 
Neb.  203  (  80  N.  W.  824). 

527.  (1901.)  If  Uie  measure  of  damages 
fixed  in  the  contract  to  be  paid  for  its 

breach,  will  more  than  compensate  the  Inno*- 
cent  party,  the  court  will  regard  such  sum 
as  a  penalty.  Lee  v.  Carroll  Normal  School 
Co.,  1  Unof.  681  (96  N.  W.  65). 

628.  (1901.)  When  parties  to  a  contract 
stipulate  that  In  case  of  a  violation  thereof 
the  party  making  -default  shall  pay  to  the 
other  a  stipulated  sum  as  liquidated  dam- 
ages, the  courts  will  take  the  sum  so  fixed 
as  the  Innocent  party's  measure  of  damages, 
only,  when  it  appears  that  to  do  so  will  Jio 
more  than  compensate  his  loss.  Lee  v. 
Carroll  Normal  Bthool  Co.,  1  Unof.  681  (96 
N.  W.  65). 

529.  (1902.)  The  general  rule  is  that  the 
Injured  party  is  entitled  to  recover  such 
damages  as  natarally  and  reasonably  result 
from  a  breach  of  a  contract  or  as  may  rear 
sonably  be  supposed  to  have  been  In  contem- 
plation of  the  parties  as  a  result  of  such 
breach  when  the  contract  was  made.  Pun- 
teney-Mitcheil  Mfg.  Co.  v.  Northwfai  Co.,  66 
Neb.  5  (91  N.  W.  863). 

530.  (1904.)  In  an  action  fOr  breach  of 
a  contract  to  perform  services,  plaintiff  can 
recover  the  excess  he  is  obliged  to  pay  to  an- 
other for  the  services,  only  from  the  date  of 
the  breach  to  the  date  when  the  action  was 
commenced,  and  not  to  the  date  when  the 
contract  would  have  expired.  Brown  v. 
Cowles,  72  Neb.  896  (101  N.  W.  1020). 

531.  (1904.)  The  rule  Is  elementary  that 
in  an  action  for  damf^:es  for  breach  of  con- 
tract such  damages  only  may  be  recovered 
as  are  the  probable,  direct  and  proximate 
consequences  of  the  wrong  complained  of, 
and  such  as  may  fairly  be  supposed  to  have 
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been  wltbln  the  contemplation  of  the  parties 
at  the  time  of  the  making  of  the  contract 
as  a  probable  result  of  the  breach  of  the 
same.  Brown  v.  Cowtes,  72  Neb.  S96  (101 
N.  W.  1020). 

532.  (190G.)  No  recovery  can  be  had  on 
an  agreement  to  loan  money  on  real  estate 
to  enable  plaintiff  to  take  up  a  certain  mort- 
gage when  it  is  not  shown  that  he  suffered  a 
loss  by  not  I.eing  able  to  borrow  of  another. 
Bahr  v.  Manke,  77  Neb.  562  (110  N.  W.  300). 

 Items. 

533.  (1871.)  When  the  owners  of  a 
mill  In  the  course  of  erection  are  not  readj 
for  the  Installation  of  the  machinery  when 
the  contracted  time  came,  they  cannot.  In 
an  action  for  breach  of  contract,  show  what 
their  mill  would  have  earned  from  the  time 
the  machinery  was  to  have  been  in,  had  It 
then  been  ready.  ,Hotmea  v.  Boydtton.  1 
Neb.  346. 

634.    (1883.)    Where  a  contract  calls  for 

the  completion  of  a  stone  flume  by  a  certain 
date,  it  being  the  intention  to  erect  a  mill 
thereon,  and  such  flume  Is  not  completed 
until  several  months  after  the  time  flxod 
and  the  mill  was  never  built,  the  loss  of  the 
use  of  the  mill,  being  too  remote  and  un- 
certain, no  recoupment  can  be  had  therefor 
In  an  action  for  the  contract  price  tor  build- 
ing the  flume.  BHdgea  v.  Lanham,  14  Neb. 
369  (16  N.  W.  704;  46  Am.  St  Rep.  121). 

636.  (1894.)  Where  a  contractor  agrees 
with  the  owner  of  real  estate  to  furnish  the 

material  and  labor  and  erect  for  him  an 
improvement  thereon,  and  sufh  contractor 
voluntarily  abandons  the  work  betore  com- 
pletion, the  owner  may  charge  the  con- 
tractor with  the  necessary  costs  of  com- 
pleting the  improvement  as  the  contractor 
agreed  to  complete  it,  the  amount  of  all 
payments  made  to  the  contractor  on  the 
contract,  the  amount  of  all  valid  liens  on 
the  real  estate  for  labor  and  material  fur- 
nlshed  the  contractor  and  used  by  blm  in 
such  Improvement,  and  the  amount  of  actual 
damages  the  owner  has  sustained  by  reason 
of  the  contractor's  default.  The  difference 
between  the  total  of  these  Items  and  the 
contract  price  Is  the  measure  of  damages 
of  both  the  owner  and  contractor.  Von 
Dom  V.  Mengedoht,  41  Neb.  625  (59  N.  W. 
800). 

536.  (1898.)  A  party  Injured  by  breach 
or  contract  may  recover  for  gains  prevented, 
provided  they  are  within  the  established 
rules    permitting    consequential  damages. 


and  provided  they  can  be  proved  to  a  rea- 
sonable degree  of  certainty.  Wittcnberff  v. 
SloUjfneaux,  56  Neb.  429  (76  N.  W  835). 

637.  (1902.)  In  an  action  brougjit  by 
plaintiff  to  recover  dam^ea  for  a  breadi  <A 
contract,  whereby  he  was  to  receive  as  com- 
pensation for  caring  for  a  flock  of  sheep, 
one-half  of  the  increase  and  one-half  of  the 
wool  clip,  held,  that  plaintiff  was  entitled 
to  recover  for  such  profits  or  advantages, 
the  direct  and  Immediate  fruits  of  his  con- 
tract as  were  lost  by  sncta  breach  of  con- 
tract on  the  part  of  the  defendant.  Schrandt 
V.  Young,  2  Unof.  546  (89  N.  W.  607). 

 Xeasnre  of  damages. 

638.  (1871.)  The  value  of  services  cannot 
be  shown  by  proof  of  what  was  paid  there- 
for, but  only  by  proof  of  what  they  are 
worth.   Holmes  v.  Boydaton,  1  Neb.  346. 

639.  (1871.)  Damages  for  breach  of  a 
contract  for  machinery,  sustained  by  reason 
of  furnishing  imperfect  articles,  ennnot  be 
shown  by  proof  of  what  the  party  to  whom 
the  same  were  furnished  actually  paid  for 
replacing  them  with  such  as  the  contract 
required.   Holmes  v.  Boydston,  1  Neb.  346. 

540.  (1879.)  Where  one  causes  a  loss 
to  a  crop  of  wheat  by  breach  of  his  con- 
tract to  cut  the  same  when  ripe,  the  meas- 
ure of  damages  Is  the  value  of  the  crop. 
Kellev  V.  Peterson,  9  }ieb.  76  (2  N.  W.  34$). 

641.  (1879.)  A  party  may  recover  as 
damages  for  the  breach  of  a  contract  to  cui 
grain;  the  value  of  the  entire  crop,  If  it  is 
shown  the  damage  amounted  to  so  much, 
and  they  are  the  proximate  result  of  the 
breach.  Kelley  v.  Petergon,  9  Neb.  76  (2 
N.  W.  346). 

542.  (1889.)  When  a  contract  has  been 
established,  the  measure  of  recovery  in 
such  case  Is  the  price  agreed  upon  in  the 
contract  less  the  damages  sustained  by  the 
employer  by  the  breach  of  the  same.  JIfr- 
Millan  v.  Malloy,  10  Neb.  228  (4  N.  W. 
1004;  35  Am.  Rep.  471). 

643.  (1884.)  When  two  parties  have 
made  a  contract  which  one  of  them  has 
broken,  the  damages  which  the  other  party 
ought  to  receive  in  respect  of  such  breach 
of  contract  should  be  snob  as  may  fairly 
and  reasonably  be  considered  elthw  arlshig 
naturally,  i.  e.,  according  to  the  nsnal  course 
of  things  from  such  breach  of  contract  Itself, 
or  such  as  may  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  par- 
ties at  the  time  they  made  the  contract  a> 
the  probable  result  of  the  breach  of  it 
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Aultman  <«  Co,  v.  Btout,  15  Neb.  686  (19 
N.  W.  464). 

644.  (1887.)  Where  A,  being  Indebted  to 
B,  fraudulently  procured  C  to  execute  to  B 
ft  mortgage  for  $2,650,  with  statements  that 
B  would  furnish  that  amount,  the  proceeds 
to  be  applied  to  the  payment  Of  a  mortgage 
of  11,200  already  on  the  land  and  a  $900 
note  held  by  A,  with  remainder  in  cash, 
and  Instead  A  procured  only  $1,000  from  B 
and  applied  the  $1,650  to  the  payment  of 
his  Indebtedness,  the  measure  of  C's  dam- 
ages In  an  action  against  A  would  be  the 
$1,650  and  legal  interest  thereon,  notwltb- 
standing  the  fact  that  by  the  Increased 
mortgage  liens  on  C's  land  be  was  unable 
to  borrow  sufficient  to  discharge  them,  and 
by  subsequent  foreclosure  proceedings  the 
land  was  sold  and  C's  title  destroyed.  Porbea 
t.  Thomas,  22  Neb.  541  (35  N.  W.  411). 

545.  (ISdO.)  Where  one  contracts  to  fur- 
nish a  heating  apparatus  In  complete  work- 
ing order,  to  a  specified  degree  of  tempera- 
ture, for  a  newly  erected  building,  and  the 
owner  of  the  building  rescinds  the  contract 
and  refuses  to  allow  the  furnace  to  he  placed 
in  the  building,  the  measure  of  damage  re- 
coverable by  the  seller  Is  the  amount  of  the 
profits  that  would  have  been  realized  under 
the  contract.  Hale  v.  Hess,  30  Neb.  42  (46 
N.  W.  261). 

546.  (1893.)  In  a  suit  for  violation  of  a 
contract  the  courts  will  not,  for  the  measure 
of  damages,  apply  a  rule  which  would  give 
plaintiff  a  greater  compensation  for  a  breach 
of  the  contract  than  he  could  receive  bad 
it  been  performed.  Bates  v.  Diamond  Cryt- 
tal  Bait  Co.,  36  Neb.  900  (65  N.  W.  268). 

547.  (1S94.)  Where  there  has  been  a 
partial  performance  of  a  contract  and  an 
offer  to  perform  the  balance,  the  measure 
of  damages  is  compensation  for  the  part 
performed,  and  the  profits  to  be  made  under 
the  contract  Roberts  v.  Drehmer,  41  Neb. 
306  (69  N.  W.  911). 

548.  (1894.)  The  measure  of  plaintiff's 
recovery  for  partial  performance  of  a  build- 
ing contract.  Is  found  by  ascertaining  the 
reasonable  worth  of  such  partial  perform- 
ance appropriated  or  received  by  the  owner, 
and  deducting  therefrom  payments  made  to 
the  contractor  and  the  actual  damages.  If 
any,  the  owner  has  sustained  by  the  con- 
tractor's default  Ton  Dom  v.  MengedoM, 
41  Neb.  526  (  59  N.  W.  800). 

649.  (1894.)  Where  a  contractor  agrees 
with  the  owner  of  real  estate,  to  furnish  the 


material  and  labor,  and  erect  for  him  an 
improvement  thereon,  and  tbe  owner  wrong* 
fully  terminates  the  same  or  tbe  contractor's 
employment  thereunder  before  the  comple- 
tion of  the  work,  the  contractor's  measure 
of  damages  Is  the  reasonable  value  of  his 
partial  performance  increased  by  all  actual 
damages  sustained  by  him  by  reason  of  the 
owner's  unjustifiable  termination  of  the  con- 
tract. Von  Darn  v.  Mengedoht,  41  Neb,  525 
(59  N.  W.  800). 

550.  (1894.)  In  an  action  by  an  agent 
against  a  manufacturer  for  breach  of  a  con- 
tract granting  the  former  the  exclusive 
right  to  sell  manufactured  articles  in  a 
specified  territory,  the  measure  of  damages 
is  the  profit  which  he  shows  he  was  pre- 
vented from  realizing.  Russell  v.  Horn, 
Bran'nen  d  Forsyth  Mfg.  Co.,  41  Neb.  667 
(59  N.  W.  901). 

551.  (189B.)  In  a  suit  against  a  party 
for  wrongfully  terminating  work  under  a 
contract,  plaintiff's  measure  of  damages  Is 
the  profit  he  would  have  made  by  complet- 
ing it  Kreamer  v.  Irwin,  46  Neb.  827  (66 
N.  W.  885). 

552.  (1896.)  The  general  rule  is  that 
the  party  injured  by  breach  of  contract  Is 
entitled  to  recover  all  bis  damages,  includ- 
ing gains  prevented  as  well  as  losses  sus- 
tained, provided  they  are  certain  and  such 
as  might  naturally  be  expected  to  follow  the 
breach.  Western  Union  Telegraph  Co.  v. 
Wilhelm.  48  Neb.  910  (67  N.  W.  870). 

653.  (1897.)  In  a  suit  on  a  Quantum 
meruit  for  services  performed,  the  reason- 
able value  of  the  services  furnishes  the 
measure  of  recovery.  Hibbard  v.  Wilson, 
51  Neb.  436  (71  N.  W.  65). 

664.  (1897.)  In  an  action  on  a  Quantum 
meruit,  the  only  competent  evidence  of  the 
reasonable  value  of  services  performed  was 
tbe  contract  price.  The  plaintiff  in  the 
action  offered  other  proof  of  the  value  of 
the  services,  which,  on  objection  of  defend- 
ant, was  excluded.  Held,  That  the  contract 
price  was  the  propei  mmsure  of  damages. 
Hibbard  V.  Wilson,  51  Neb.  436  (71  N.  W. 
65). 

655.  (1897.)  There  is,  In  principle,  as 
well  as  on  authority,  a  wide  distinction  be- 
.tween  contracts  for  personal  service  and  tor 
the  doing  of  specific  acts.    In  the  former 

case,  unless  the  plaintiff,  who  has  been  dis- 
charged without  sufficient  cause.  Is  a.V.9  to 
secure  other  employment,  the  contract  price 
furnishes  the  exact  measure  of  his  damage. 
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In  the  latter  class  of  cases  the  measure  of 
damage  upon  the  violation  ot  the  agree- 
ment hj  the  employer  Is  that  juserted  by 
the  district  court,  tIz.,  the  plalntilTs  prob- 
able profit;  in  other  words,  the  difference,  if 
any.  In  his  favor  between  the  contract  price 
and  the  sum  it  would  have  cost  to  complete 
the  work.  Jewett  v.  WUmot,  61  Neb.  700 
(71  N.  W.  775). 

666.  (1897.)  Where  one  party  to  an  ex- 
press contract  Is  wrongfully  prevented  by 
the  other  party  from  completing,  he  may 
sue  upon  the  contract  for  a  breach  thereof, 
and  the  measure  of  his  damages  will  be  the 
value  of  the  part  performed  as  measured  by 
the  contract  price  plus  the  profits.  If  any, 
which  would  have  accrued  to  blm  had  he 
completed  the  contract  according  to  Its 
terms;  or  he  may  ignore  the  contract'  and 
declare  upon  a  quantum  meruit  or  guantum 
valebat.  In  which  case  the  measure  of  bis 
damage  will  be  the  fair  and  reasonable  value 
of  what  he  has  done.  Thompson  v.  Qolfey, 
52  Neb.  317  (72  N.  W.  314). 

557.  (1901.)  When  one  commits  a  total 
breach  of  bis  contract  to  cultivate  lands  of 
another  In  a  workmanlike  manner  to  a  spe- 
cific crop,  the  measure  of  damages  la  the  In- 
Jury  to  the  lands,  if  any.  from  allowing  them 
to  He  Idle  and  become  foul  with  weeds,  and 
the  probable  value  of  the  landowner's  share 
of  the  crop,  had  the  contract  been  fulfilled. 
Culley  V.  Taylor,  62  Neb.  651  (87  N.  W.  334). 

568.  (1901.)  The  measure  of  damages 
for  the  breach  of  a  contract  to  onnplete  a 
building  within  the  contract  time  fa  the  loss 
of  tbe  possession  of  the  building  as  a  thing 
of  use.  Lee  v.  Carroll  Normal  School  Oo^ 
1  Unof.  681  (96  N.  W.  65). 

669.  (1901.)  Under  a  contract  by  a  mer- 
chant and  his  creditors  whereby  the  latter 
were  to  assume  the  management  of  the  busi- 
ness in  order  to  pay  oft  their  debts  and  also 
were  to  keep  the  stock  of  goods  supplied 
with  new  ^lods,  In  an  action  for  a  breach  of 
such  contract  by  an  alleged  sale  of  the  goods 
at  public  auction  In  violation  of  the  contract 
a  refusal  to  Instruct  that  the  measure  of  the 
damages  was  the  difference  In  amount  for 
which  the  price  for  which  they  would  have 
sold  for  at  private  sale,  erroneous.  Paxton 
d  Oallagher  v.  Vaddonker,  1  TJnof.  776  (96 
N.  "W.  378). 

560.  (1903.)  When  the  contract  is  entire, 
is  one  for  personal  services  only  and  the 
breach  of  it  is  total,  the  measure  of  damages 
Is  what  the  plaintiff  would  have  earned,  less 


.  what  it  would  have  cost  him  to  perform  it 
according  to  its  terms.  School  Dittrict  of 
Omaha  v.  ITcDonald.  68  Neb.  610  (94  N.  W. 
829). 

Verdict. 

561.  (1886.)  In  an  action  to  reootvr  lor 
labor  and  skill  In  the  erection  of  certidn 
buildings  under  a  written  contract,  and  for 
certain  extras  and  expenses  claimed  under 
an  alleged  modification  of  said  contract,  i 
verdict,  "We,  the  jury,  •  •  •  do  find 
for  the  plaintiff  and  assess  bis  damages," 
etc.,  is  correct  In  form,  since  the  action  is 
not  one  of  debt,  but  for  damages  for  ht«adi 
of  the  contract.  Morrissey  v.  Bchindler,  18 
Neb.  672  (26  N.  W.  476). 

562.  ( 1889. )  Where  none  of  tbe  witnesses. 
In  an  action  for  damages  fOr  non-perform- 
ance of  a  contract,  placed  the  value  of  the 
profits  wbich  would  have  arisen  ther^om 
at  less  than  $239,  a  verdict  for  $90  was  set 
aside  as  not  based  on  tbe  evidence.  Han' 
cock  V.  Stout,  28  Neb.  301  (44  N.  W.  446). 

Judgment. 

663.  (1874.)  The  plaintiff  asserted  t 
claim  for  an  allowance  for  waste  attending 
public  printing,  and  the  defendant  admitted 
that  an  allowance  was  due  but  not  to  the  ex- 
tent clalme4;  held,  that  It  was  error  fbr  tbe 
court  to  reject  all  claim  for  allowance.  It 
should  have  found,  upon  this  claim,  for  the 
plaintiff,  at  least  to  the  extent  admitted  by 
tbe  pleadings.  People,  ex  rel.  Oere,  v. 
Oo«p^,  3  Neb.  285). 

Appeal  and  error. 

564.  (1891.)  There  being  no  material 
error  In  an  action  for  the  breach  of  a  ecn- 
tract  securing  advancement  of  money,  a 
Judgment  for  the  plaintiff  will  not  be  dis- 
turbed. Payne  v.  Jones,  33  Neb.  260  (  50  N. 
W.  8). 

565.  (1898.)  Where  tbe  trial  court  erro- 
neously disposed  of  a  case  on  the  tbeory  tliat 
a  contract  Involved  did  not  express  the 

agreement  of  the  parties  and  was,  therefore, 
unenforceable?,  the  supreme  court  may  eliml- 
nate  from  the  findings  below  the  errors  re- 
sulting from  tbe  failure  to  construe  and  en- 
force the  contract,  and  order  tbe  judgment 
below  to  be  modified  accordingly.  Clark  v. 
Hall  64  Neb.  479  (74  N.  W.  866). 

566.  (1902.)  When  a  petition  misrecltes 
a  contract  sued  on,  but  ft  is  properly  set  out 
in  the  answer,  and  the  action  is  tried  apon 
the  contract  so  set  ont,  if  tbe  court  bas 
given  to  the  Jury  the  correct  rule  ot  damages 
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for  the  alleged  breach  of  the  contract  set 
forth  In  the  answer.  It  Is  not  error  prejudi- 
cial to  the  defendant  If  he  afterwards  In- 
ctructs  them  what  Is  the  measure  of  dam- 
ages for  a  breach  of  a  contract  substantially 
snch  as  Is  set  out  in  the  petition,  if  the 
measure  so  given  is  also  equally  applicaole 
to  the  like  breach  of  the  contract  as  recited 


In  the  answer.  Chicago  House-Wrecking  Co. 
V.  Stewart  Lumber  Co.,  66  Neb.  835  (92  N. 
W.  1009). 

CONTRADICTION. 
Of  expert  wltnessoi,  see  Evidence,  (I  618, 
619. 

Of  witness  In  general,  see  Witneitet, 
IV,E. 


CONTRIBUTION. 


Cross-references. 

For  repair  of  bridges,  see  Bridges,  .11 39-58. 

By  adjoining  county  for  bridges,  see 
Bridges,  |§  21-30. 

Of  cost  of  building  fence,  see  Fences,  S  2. 

Between  liquor  dealers  for  loss  by  action, 
see  Intoxicating  Liquors,  IS  362-364. 

Between  copartnera,  see  Partnership, 
II  78-82. 

Between  sureties,  see  Principal  and  Surety^ 
II 208-213. 

By  Joint  tenant  on  purchase  of  incum- 
brances, see  Tenancy  in  Common,  1 15. 

Joint  tort  feasors. 

1.  <1892.)  In  determining  whether  one 
joint  wrong-doer  Is  entitled  to  contribution 
from  another  the  test  is,  whether  the  former 
knew,  at  the  time  of  the  commission  of  the 
act  for  which  he  has  been  compelled  to  re- 
spond, that  such  act  was  wrongful.  Johnson 
V.  Torpy.  35  Neb.  604  (53  N.  W.  575;  37  Am. 
St.  Rep.  447). 

2.  (189S.)  In  an  action  for  contribution 
by  one  Joint  wrong-doer  against  another  the 
test  of  recovery  is  whether  the  plaintiff,  at 
the  time  of  the  commission  of  the  act  for 
which  he  has  been  compelled  to  respond, 
knew  that  such  act  was  wrongful.  Torpy 
V.  /ohMon,  43  Neb.  882  (62  N.  W.  263). 

3.  (1903.)  When  a  Joint  and  several  judg- 
ment for  trespass  Is  satisfied  by  one  of  the 
parties,  contribution  will  be  enforced,  where 
It  appears  that  the  parties  acted  in  good 
faith  and  without  any  intention  of  commit- 
ting a  trwpass.  The  basis  of  contribution 
In  such  cases  Is  the  ratio  the  claims  of  the 
several  attaching  creditors  bear  to  each 
other.  First  Nat.  Bank  of  Paumee  v.  Avery 
Planter  Co.,  69  Neb.  329  (96  N.  W.  622;  111 
Am.  St  Rep.  541). 

3a.  (1908.)  One  who  sues  for  contribu- 
tion on  the  ground  that  he  has  satisfied  a 
Jadgtnent  for  a  trespass  committed  against 


a  third  party  must  show  that  the  defendant 
joined  in  committing  the  trespass  and  was 
liable  therefor  equally  with  the  plaintiff. 
Bchappel  V.  First  Nat.  Bank,  80  Neb.  708 
(115  N.  W.  317). 

Stockholders  of  corporations. 

4.  (1898.)  An  agreement  by  stockhold- 
ers of  a  corporation  to  indemnify  one  for 

the  personal  assumption .  or  payment  of  a 
corporate  debt,  or  to  contribute,  may  be 
enforced.  Gorder  v.  Connor,  66  Neb  781 
(77  N.  W.  383). 

5.  (1898.)  A  voluntary  assumption  of 
the  debt  of  a  corporation,  or  a  voluntary 
payment  of  its-debt,  or  the  two  In  combina- 
tion, win  not  alone  confer  on  a  stockholder 
of  the  corporation  the  right  to  contribution 
from  the  other  members.  Oorder  v.  Connor, 
66  Neb.  781  (77  N.  W.  383). 

6.  (1898.)  As  between  the  stock  sub- 
scribers and  the  creditors  of  a  corporation, 
each  stock  subscriber  is  liable  to  the  extent 
of  his  unpaid  stock  subscription  As  be- 
tween themselves,  each  stock  subscriber  Is 
liable  for  his  proportionate  share  of  the 
corporate  debts,  and  one  stock  subscriber 
who  has  been  compelled  to  pay  more  than 
his  proportionate  share  may  sue  bis  co-sub- 
scribers for  contribution.  Van  Pelt  v.  OarA- 
ner,  84  Neb.  701  (75  N.  W.  874). 

7.  (1898.)  A  subscriber  to  corporate 
stock  who  has  paid  off  a  deficiency  Judg- 
ment against  the  corporation  is  not  estopped 
from  maintaining  a  suit  fon  contribution 
against  his  co-subscribers  by  the  fact  that 
he  participated  in  a  distribution  made  of 
the  assets  of  the  corporation  by  the  stock- 
holders, the  debt  discharged  by  him  not 
being  provided  for  In  such  distribution. 
Benniaon  v.  McConnell,  66  Neb.  46  (76  N. 
W.  412). 

8.  (1898.)  Where  a  subscriber  dis- 
charges a  debt  of  an  Incolvent  corporation 
for  which  all  the  stock  subscribers  thereof 
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are  liable,  he  may  maintain  an  action  for 
contribution  against  bla  co-BUbscrlbers.  Ben- 
niaon  v.  McConnell,  66  Neb.  46  (76  N.  W. 

412). 

9.  (1903.)  Where  trustees  of  an  Insolv- 
eDt  corporation  have,  with  knowledge  of 
the  pendency  of  an  action  against  it,  di- 
vided among  shareholders  nearly  all  its 
available  assets,  one  of  the  trustees,  who 
Is  also  treasurer  and  who  paid  out  the 
money  divided,  cannot  recover  contribution 
from  another  director,  because  of  payment 
of  a  judgment  against  him,  as  trustee,  for 
so  converting  the  company's  assets.  Sharp 
V.  Call,  69  Neb.  72  (95  N.  W.  16). 

10.  (1904.)  Where  a  stockholder  of  a 
state  bank  advances  his  own  funds  to  pay 

the  debts  of  the  bank  in  pursuance  of  an 
agreement  of  the  stockholders  that  each 
should  contribute  in  proportion  to  the  num- 
ber of  shares  of  stock  held  by  him,  the  ad- 


vancing stockholder  may  maintain  an  action 
against  the  other  stockholders  for  mn  ae- 
counting  and  contribution,  without  having 
first  exhausted  the  assets  of  the  bank.  Dav- 
idson V.  Oretna  State  Bank,  59  Neb.  63  (80 
N.  W.  256). 

CONTRIBUTORY  NEGLIGENCE. 

As  against  carriers,  see  Carriers,  IS  301- 
347. 

In  actions  against  cities,  see  Municipal 
OorporatUmt,  1 1785-794. 

Sec  Negligence,  III. 

In  actions  against  railroads,  see  Rail- 
roada,  {|  239-248;  309-315;  350-352. 

In  actions  against  street  railroads.  se» 
Street  Railroads,  33-35. 

CONVENTIONS. 
Nominating  conventions,  see  Eteetidru.  f| 
38-58. 


CONVERSION. 


Cboss-Refebences. 
See,  also.  Trover  and  Conversion. 
Effect  of  conversion  of  homesteads,  see 
Homesteads,  8{  48-56. 

Effect  of  conversion  of  personalty  on  title. 

1.  (1894.)  Where  one  wilfully,  as  a  tres- 
passer, takes  the  property  of  another  and 
alters  It  in  substance  or  form  by  his  own 
labor,  the  manufactured  article  Iwlongs  to 
the  owner  of  the  original  material.  Car- 
penter V.  hingenfelter,  42  Neb.  728  (60  N. 
W.  1022;  32  L.  R.  A.  221). 

Conversion  by  dbwctlon  of  will. 

2.  (1902.)  Will  examined,  construed, 
and  Aeld  that  ft  worked  an  equitable  conver- 
sion of  the  testator's  real  estate  into  money 
at  the  time  of  his  death.  Chick  v.  Ives,  2 
Unof.  879  (90  N.  W.  751.) 

3.  (1902.)  Where  the  provisions  of  a 
■will  are  of  such  a  character  as  to  amount 

to  a  positive  direction  to  convert  the  tes- 
tator's real  estate  Into  money  or  pTsonalty, 
or  where  by  a  fair  construction  of  the  will 
such  Intention  of  the  testator  Is  clearly 
shown  by  implication,  a  court  of  equity  will 


decree  that  an  equitable  conversion  of  the 
real  estate  of  the  tesCator  into  money  took 
place  at  the  time  of  his  death.  Chick  v. 
Ives,  2  TJnot.  879  (90  N.  W.  T51). 

CONVEYANCES. 
See  Deeds;  Mortgages;  Vendor  an4  Pur- 
chaser. 

Acknowledgment  of,  see  Acknowledg- 
ment. 

Cancelation,  see  Cancelation  of  Instru- 
ments. 

Warranties  and  covenants,  see  Covenant*, 

Conditional  delivery,  see  Escroic. 

.  By  executor  or  administrator,  see  Execu- 
tors and  Adminiatrators.  VI. 

Conveyances  fraudulent  as  to  creditors, 
see  Fraudulent  Convej/ances. 

Of  homestead,  see  Homesteads,  II. 

Conveyances  under  Jndleial  order,  see  Jm^- 
dicial  Sales,  88  484-540. 

Conveyances  pending  suit,  see  Lis  Pen- 
dens. 8S  17-26. 

By  trustee,  see  Tmsts,  IV. 
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CONVICTS. 


ANALYSIS. 

Statutory  prorlsioiiB,  f  1 1, 8. 

Bight  to  lease  conTlct  labor,  SI  3, 4. 

Validity  and  rights  of  labor  contract,  S|  6-7. 

Power  of  lessee  of  convict  labor,  8  8. 

Contract  to  feed  conTicts,  %  9. 

Agent  to  man^e  convict  labor  and  machinery, 

Application  of  proceeds  from  convict  labor,  {  18. 

Action  on  labor  contract,  %  13. 


10-11. 


Cboss-Retebbvcis. 
Conviction  of,  see  Criminal  Law. 
Regulation  of  prisons,  see  PrUona. 
Pardon  of  convicts,  see  Pardons. 
Disqualification  of  convicted    person  to 
hold  office,  see  OfUcera,  S  14. 

Right  to  vote,  see  Electiona,-  8  84. 

Statutory  provisions. 

1.  (1896.)  Section  5,  chapter  66,  Session 
Laws,  1895,  providing  for  the  leasing  of 
convict  labor,  is  not  within  the  title  of  the 
act,  and  Is,  therefore.  In  conflict  with  the 
provisions  of  section  11,  article  III  of  the 
constitution,  requiring  the  subjects  of  acts 
to  be  clearly  expressed  In  their  titles.  State, 
esc  tel.  LeidigK  v.  Bol<xm}>,  46  Neb.  612  (6S 
N.  W.  873). 

2.  (1896.)  The  power  conferred  upon  the 
board  of  public  lands  and  buildings  by  sec- 
tion 17,  Session  Laws  1877.  page  194,  to 
lease  the  convict  labor  of  the  state  for  a 
period  not  exceeding  ten  years  is  not  a  con- 
tinuing power,  but  was  exhausted  by  a 
single  user.  State,  ex  rel.  Leidigh,  v.  Hah 
comb.  46  Neb.  612  (65  N.  W.  873). 

Bight  to  lease  convict  labor. 

3.  (1896.)  The  board  of  public  lands  and 
buildings  is  by  section  19,  article  V  of  the 
constitution,  and  the  act  of  February  13, 
1877  (Session  Laws  1877,  p.  188),  Invested 
with  the  genaral  mansgement  and  control 
of  all  of  the  public  institutions  of  the  state, 
except  those  for  educational  purposes,  and 
may.  In  Its  discretion,  lease  the  convict  la- 
bor, penitentiary  grounds,  shops,  and  ma- 
chinery therein,  together  with  any  property 
connected  with  or  Incident  thereto.  State, 
ex  rel.  Leiaigh,  v.  Holcomb,  46  Neb.  612 
(65  N.  W.  873). 

4.  (1903.)  The  board  of  public  lands 
and  buildings  Is  vested  with  the  general 
management  and  control  of  the  penitentiary 
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and  may,  at  Its  direction,  let  out  by  con- 
tract the  labor  of  any  or  all  the  convicts. 
State,  ex  rel.  Davis,  v.  Mortenaen,  69  Neb. 
376  (95  N.  W.  831). 

Validity  and  rights  of  labor  contracts. 

5.  (1903.)  A  contract  for  convict  labor, 
made  betweon  the  warden  of  the  peniten- 
tiary and  a  manufacturer  would,  if  valid, 
Impose  no  active  duties  upon  the  board  of 
public  lands  and  buildings,  and  hfnce  can- 
not be  enforced  by  mandamus  against  such 
board.  State,  ex  rel.  Davia,  v.  Mortenaen,  69 
Neb.  376  (95  N.  W.  831). 

6.  (1903.)  A  written  contract  for  the 
hiring  of  convict  labor,  drawn  under  the 
provisions  of  section  16,  chapter  86,  Com- 
piled Statutes,  is  not  valid  unless  executed 
by  the  warden  of  the  penitentiary,  and  ap- 
proved by  the  governor  and  the  board  of 
public  lands  and  buildings.  State,  ex  rel. 
Davis,  V.  Mortensen,  69  Neb.  376  (95  N.  W. 
831). 

7.  (1903.)  The  state,  like  an  Individual 
or  private  corporation,  may  refuse  to  keep 
Its  engagements;  and  the  board  of  public 
lands  and  buildings,  as  a  governmental 
agency  having  full  authority  In  all  mat- 
ters relating  to  the  management  of  the  pen- 
itentlai7,  la  vested  with  power  to  determine 
whether  a  contract  for  the  leasing  of  con- 
vict labor  shall  be  kept  or  broken.  The 
action  of  the  members  of  the  board  in  the 
matter  is  the  action  of  the  state;  their  de- 
termination is  Its  determination.  State,  ex 
rel.  Davia,  v.  Mortensen,  69  Neb.  376  (95  N. 
W.  831). 

Power  of  lessee  of  convict  labor. 

8.  (1896.)  The  contractor  on  lessee,  of 
convict  labor,  cannot,  even  with  the  as- 
sent of  the  board  of  public  lands  and  build- 
ings, usurp  any  of  the  functions  of  the 
warden  as  the  keeper  of  the  prison,  al- 
though he  may,  and  doubtless  sboulj,  be 
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accorded  such  prlTilege^  consistent  with 
the  rules  prescribed  for  the  soremment  of 

the  prison  and  the  health  and  safe-keeping 
of  the  convicts,  as  are  necessary  to  cart7 
into  execution  his  agreement  with  the  state. 
State,  ex  rel.  Leidigh,  v.  Solcomb,  46  Neb. 
612  (66  N.  W.  873). 

Contract  to  feod  convicts. 

9.  (1896.)  It  Is  within  the  power  of  tbe 
board  of  public  lands  and  bultdlngb  to  pro- 
vide by  contract  for  the  feeding  and  cloth- 
ing of  the  ctmrlcts  In  the  penitentiary  as 
one  of  the  considerations  for  the  leasing 
of  their  labor,  and  such  a  contract  is  a 
sufficient  Justification  for  a  proceeding  to 
compel  the  state  board  to  furnish  provisions 
and  supplies.  State,  ex  rel.  Leidigh,  v.  Hoh 
comb,  46  Neb.  612  (65  N.  W.  873). 

Agent  to  manage  convict  labor,  and  ma- 
chinery. 

10.  (1896.)  An  agreement  whoreby  tbe 
state  board  of  public  lands  and  buildings 
gives  control  ot  all  convict  labor,  and  the 
machinery  In  the  penitentiary,  to  another, 
who  is  to  account  for  the  earnings  of  the 
convicts  and  to  retain  not  less  than  |3,000 
per  year  for  services  is  a  mere  appointment 
of  such  person  as  an  agent  ot  the  state  to 
lease  the  convict  labor  to  third  penons  and 


to  diri>urse  the  fnnda  lytproprlated  for  tin 
support  of  the  penitentiary.  State,  ec  rO. 
Leidigh,  v.  ffolcomb,  46  Neb.  612  (66  N.  W. 

873). 

11.  (1896.)  In  absence  of  statutory  re- 
striction it  Is  within  the  power  of  the  board 
of  public  lands  and  buildings  to  appoint  an 
agent  to  lease  or  manage  the  convict  labor 
and  the  shops  and  machlnerr  within  the 
penitentiary.  State,  ex  rel.  Leidigh,  v.  Boi- 
comb,  46  Neb.  612  (65  N.  W.  873). 

A^Ucatlcai  of  proceeds  from  convict  labor. 

12.  (1877.)  Proceeds  of  "convict  labor 
nncollected  tar  the  year  1876  prop«-ly 
be  applied  in  payment  ot  ontstandiog  in- 
debtedness for  support  of  convicts  incurred 
during  that  yeart  Opinion  of  the  Judget,  ^ 
Neb.  S66. 

Actions  on  labor  contract. 

13.  (1903.)  A  contract  with  the  board  of 
pnbllc  lands  and  buildings  for  the  leasing 
ot  convict  labor  Is  in  substance  a  cwtra^ 
with  the  state;  and  an  action  against  the 
members  of  the  board  to  compel  specific 
performance  of  such  a  contract  is  in  sub- 
stance an  action  against  tbe  state.  State  ex 
rel.  Davie,  v.  Morteneen,  69  Neb.  376  (»5 
N.  W.  831). 
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GBOSB^RxraBBHOBS. 

See,  also,  Literary  Propertji. 

Infringement  on  right  to  trade-marlu  or 
trade-names,  see  Trade-Marka  and  Trade- 
Namea,  Ii4-16. 

1.  (1906.)  The  word  "copyright"  Is  gen- 
erally used  to  mean  the  "exclusive  right  of 
multiplying  copies  of  a  work  already  pub* 
llshed."  This  right  can  only  be  preserved 
by  complying  with  the  act  of  congress  for 
that  purpose.  The  word  has  scmetlmes 
also  been  used  to  denote  the  right  which  an 
author  lias  in  his  literary  work  to  keep  It 
for  his  own  private  use,  to  publish  it,  or  to 
refrain  from  publishing  It.  at  his  pleasure. 


This  right  exists  at  common  law.  It  does  not 
depend  upon  any  statute.  It  can  only  exist 
as  long  as  the  work  is  kept  private.  If  It  Is 
published  without  complying  with  the  copy- 
right act  the  right  is  abandoned.  State  v. 
State  Jowma  Co^  77  Neb.  762  (U6  N.  W. 
763). 

2.  (1906.)  Manuscript  ot  the  state  law 
r^rts  intrusted  to  a  publishing  company 
to  enable  it  to  perform  Its  contract  to  pub- 
lish sncb  reports  for  the  state  is  not  copy- 
righted, and  is  already  given  to  the  pnbllc. 
Any  citizen  has  full  right  to  print  and  sell 
the  same  on  his  own  account  State  v.  state 
Journal  Co.,  77  Neb.  752  (110  N.  W.  763). 
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CORONBR. 

ANALYSIS. 

Inquest,  when.  It  1,  la. 
Deflnltlmt  of  ▼towing,  1 2. 
Pea8,tS3-3c 
Action  on  bond,  i  4. 


CBOSS-RxnUCRCE. 

Antbority  to  serre  procen  or  rommona, 
see  Process,  62-68. 

Inqaovt,  when. 

1.  (1898.)  A  coroner  can  lawfully  hold 
an  inquest  upon  the  dead  bodies  of  only 
such  persons  as  are  supposed  to  have  died 
by  unlawful  means.  Lancaster  County  v. 
HoljfOke,  37  Neb.  328  (56  N.  W.  950;  21  L. 
R.  A  894). 

la.  (1907.)  Jurisdiction  to  bold  an  in- 
quest is  conferred  upcn  a  coroner  by  his 

finding  and  custody  In  bis  county  of  the 
body  ot  a  person  who  has  apparently  come 
to  his  death  by  violent,  mysterious  or  un- 
known means,  and  such  jurisdiction  Is  not 
defeated  by  the  mere  fact  that  the  violence 
was  Inflicted  or  the  death  occurred  in  an- 
other conaty-  Jroore  v.  Boa;  Butte  <7oimtir. 
78  Neb.  661  (111  N.  W.  469). 

Definition  of  viewing. 

2.  (1893.)  The  word  "^viewing"  as  found 
in  section  7,  chapter  28,  Compiled  Statutes, 
means  something  more  than  looking;,  seeing, 
beholding;  it  means  Inspection  and  investi- 
gation by  a  coroner  and  a  Jury.  Lmuxuter 
Countv  V.  HotyokOt  87  Neb.  828  (66  N.  W. 
960;  21  U  R.  A  894). 

Fees. 

3.  (1893.)  A  coroner,  without  impanel- 
ing a  Jury  is  not  entitled  to  any  fees  for  in- 
spection and  examlnatltHi  ot  a  person  ftnind 

dead  In  bis  county.    Lancaster  County  v. 
Holyoke,  37  Neb.  328  (66  N.  W.  960;  21 
R.  A  894). 


8a.  (1907.)  An  undertaker  who.  acting 
In  good  faith  pursuant  to  a  direction  by  a 
coroner,  causes  ttae  decent  burial  of  a  dead 
body  found  and  being  in  the  county,  upon 
which  the  latter  had  held  an  inquest,  will 
not  be  denied  reasonable  compensation  tor 
bis  services  and  expenses  for  the  sole  reason 
that  it  may  afterwards  be  shown  that  the 
inquest  was  imnecessary.  Darling  v.  Box 
Butte  County,  78  Neb.  564  (111  N.  W.  470). 

Zb.    (1907.)   Whether,  in  any  case,  the 

circumstances  are  such  as  to  require  an  in- 
quest Into  the  cause  of  the  death  of  a  person 
whose  body  Is  found  within  the  county  Is  a 
matter  left  very  largely  to  the  discretion 
of  the  conmer,  and  he  will  not  be  denied 
compensation  for  his  services  in  holding 
such  an  inquest  in  the  absence  of  a  showing 
that  he  has  acted  In  bad  faith.  Uoore  v. 
Box  Butte  County,  78  Neb.  661  (111  N.  W. 
469). 

Sc.  (1907.)  Jurors  and  witnesses  have 
no  discretion  Justifying  their  disobedience 
to  a  summons  by  a  coroner  to  attend  upon 
an  inquest  held  by  him,  and  cannot  be  de- 
nied their  fees,  solely  because  it  may  after- 
wards appear  to  have  been  unnecessary. 
Voore  V.  Box  Butte  County,  78  Neb^  661 
(111  N.  W.  469). 

Action  on  bond. 
4.   (1898.)   In  an  action  on  the  bond  of  a 

coroner  the  Introduction  of  evidence  of  a 
copy  of  such  bond  is  not  erroneous,  where 
the  execution,  delivery,  and  approval  are 
admitted  by  the  answer.  Jfowl  v.  Drexel,  66 
Neb.  446  (76  N.  W.  168). 
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CORPORATIONS. 

ANALYSIS. 
I.  nrOOBFOBATION  AND  OBOANIZATION. 


What  an  corporatioiis,  §  1. 

Kinds  and  daasea  of  corporationa,  SS  3. 

^—  GoTporatlon  for  pecuniary  profit,  %  4. 

— ^—  ICanof  acturing  eorpoTatlons,  S  &■ 

Instalmflnt  inTestmant  companies,  SSO-8. 

Homestead  associations,  {  9. 

General  laws,  H  10-14. 

— —  Constroetion  in  general,  $  15. 

■  Piling  articles  of  Incorporation,  %%  16-18. 
Special  charters,  S  80. 
Fraudulent  Incorporation,  fi  21. 
Incorporation  of  partnership,  fi9  22-25. 
De  facto  corporationa,  SS  20-29. 
Collateral  attack,  |§  30-34. 


n.  COfiPOBATE  EXISTENCE  AND  FRANCHISE. 

Estoppel  to  deny  corporate  existence,  §§  35-4^ 
Evidence  of  corporate  exlstmee,  ii  45*47. 

m.  COBPO&ATE  SEAI.. 


IV.  CAI ITAL  STOCK  AND  DIVIDENDS. 
(A)  Subscription  to  stock. 

Contract  of  subscription,  S 149-96. 
Conditional  subscriptions, }  57. 
Withdrawal  or  cancelation,  IS  68,  99. 
Belease  or  discharge,  %  60. 
Payment,  &S  61-70. 
Forfeiture  of  stock,  §  71. 

Actions  on  assessments  or  subscriptions,  S{  7S-85. 

 Conditions  precedent,  §§  86-92. 

Liability  of  corporation  on  subscription,  {  03. 
(B>  Issue  of  certificates. 

Fraudulent  issue,  §  94. 

Waiver  of  right  to  allege  invalidity,  95. 

Ratification  of  unauthoriEed  Issue,  1 96. 

(C)  Transfer  of  shares. 

In  general,  1 97. 

Bequisites  of  contract,  H  98,  99. 

Regulation  hy  corporation,  fiS  100-103. 

Title  and  rights  of  purchaser,  H  104, 106. 

Fraud,  SS  106, 107. 

Sale  by  corporation,  §9  108-111. 

Onaranty  of  resale,  SS  112-114. 

Registration  of  tnmsfer  on  corporate  books,  If  115, 116. 
Action  for  purchase  price,  $  117. 
Judicial  sales,  S  118. 
Enjoining  transfer,  §  110. 

(D)  Dividends  and  new  stock. 

Etteet  of  pledge  or  sale  of  stock,  S  120. 


Right  to  use  seal,  1 48. 
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Effect  of  gamiahment  of  corporatton,  1 121, 
Assignment  of  dividends,  S  122. 
Preferenca  in  pnrehaM  of  new  stock,  {  103. 


V.  JEElfBESS  AND  STOCKHOLDEBS. 

(A)  Kgbts  and  liabilities  as  to  corporation. 

Corporate  property,  §  124. 

 Oamishment  of  corporation,  S$  125, 126. 

Dues  and  assessments,  H  127-132. 

Bights  of  corporation  as  creditor  of  stockholder,  SI  133,  133a. 

(B)  Meetings. 

Calling  meeting,  §)i  134,  135. 
Bight  to  Tote,  U  136-141. 
<C)  Suing  or  defmding  on  behalf  of  ecrporation. 
Bight  in  general,  IS  142,  143. 

Action  to  set  aside  conveyance  by  corporation,  SS  144, 145. 
Conditions  precedent,  SI  146, 147. 
Estoppel,  $  148. 
Pleading,  S  149. 
Burden  of  proof,  S  150. 
(P)  Liability  for  corporate  debts  and  acts. 
Nature  and  grounds  in  general,  g  151. 
Constitutional  and  statutory  provisions,  $  152. 

Contracts  and  securities  for  payment  of  corporate  liabilities,  SI  163, 164. 
Failure  to  publish  list  of  indebtedness,  ||  155-162. 

 EfEect  of  repeal  of  statute,  §S  168, 164. 

IMective  organization,  S8  165-168. 

ZdabUity  for  unpaid  subscriptions,  S8  169, 170. 

 Bight  of  creditor  to  enforce  liability,  §8  171-173. 

— '       Belease  of  subscriber  by  corporation,  S  174. 

Persons  liable,  S  175.  • 

Bxtent  of  liability,  IS  176-180. 

Set-off  against  suit  by  stoc^older,  1 181. 

Necessity  of  judgment  and  execution  against  corporation,  If  1^191  ■ 

 Waiver  or  estoppel  affecting  necessity,  S  192. 

Conclusiveness  of  Judgment  against  corporation,  $  193. 

Judgment  against  stockholder  in  suit  against  corporation,  |$  194-196. 

Actions  to  enforce  liability. 

 Parties,  197-202. 

  Defenses,  SI  203-206. 

 Limitation  of  action,  207-20S. 

 Weight  and  snfitcieney  of  evidence,  |  210. 

 Judgment,  Sfi  21 1, 212. 

  ■-"  Execution  and  enforcement  of  Judgment,  1 213. 

 Beview,  8  214. 

Contribution  among  stockholders,  IS  216-220. 

VI.  OFEICEBS  AND  AOENTS. 

(A)  Election  and  qualiflcatitms. 

Number  of  votes  necessary  for  election,  S  221. 

Effect  of  illegal  election,  6  222. 

Action  to  test  validity  of  eleetim,  IS  223, 224. 

(B)  Authority  and  functions. 

Bight  to  vote,  8  225. 
Besolntions,  8  266. 
O.  Bights,  duties,  and  liabilities  as  to  corporatlMi  and  its  members. 
Compensation.  SS  227,  228. 
Duty  imposed  by  statute,  88  229-231. 
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Contrsets  and  dealings  with  corporation,  ||  288-286; 
Acquiring  adverae  title  or  Interest,  ${  237-242. 
Iiiability  for  negligent  or  unauthoriMd  acts,  11 243-jMB. 
Individual  profits,  H  249, 250. 

Actions  between  ahareholdns  and  oAoerSr  ||  251-853. 
(D)  Liability  for  corporate  debts  and  acta. 

Note  or  contract  of  corporation  necuted  by  ofilceraT  |}  254, 855. 

Mismanagement  of  corporate  aftairs,  8  ^206. 
Uisappropriation  of  corporate  asaets,  i  257. 
Actions  to  enforce  liabiUty,  1 258. 
Contribution  among  officers,  {  259. 

VII,  CORPORATE  POWERS  AND  LIABILITISa 

(A)  Bxtent  and  exercise  of  puwers  In  genaraL 

Scope  of  powers  in  general,  II  260, 261. 

Construction  of  statutes  or  charter,  SI  868-865. 

Purchasing  and  holding  stock  in  other  corporations,  ||  800-908. 

Compromises,  I  269. 

Confession  of  judgment,  S  270. 

Persons  entitled  to  question  corpofate  powers,  1 871. 

(B)  Representation  of  corporation  by  officers  and  ^ents. 

Limitation  by  statutory  regulation,  8  272. 
Restriction  of  authority  by  by-laws,  S  273. 
Representation  by  stockholders,  8  274, 275. 
Srape  of  authority  in  general,  1 1876-278. 

Liability  for  acts  of  officers  and  aguts  in  general,  ||  878-884. 

Conduct  of  corporate  business,  ||  885, 887. 

Contracts  In  general,  |8  888-294. 

DisiwBal  of  corporate  property,  ||  886-897a. 

Wrongful  acts,  88  298-302. 

Representation  of  different  corporations  by  same  person,  f 1 808-806L 
Estoppel  to  deny  authority,  {  807. 
Batiilcation,  ||  308-8 la 

Notice  to  c^cer  as  notice  to  corporation  or  stockholders^  ||  819-389L 
E-rldenoe  as  to  authority,  1 1 383-385. 

(C)  Property  and  conveyances. 

Capacity  to  acquire  and  hold  property,  11326,387. 

Bight  to  questiim  power,  ||  388-331. 

Mortgage  of  corporate  property,  {  338. 

Effect  of  defective  organisation,  }  333. 
(py  Contracts  and  indebtedness. 

Contracts  before  incorporation,  I  334. 

Manner  of  making  eontxmct,  1 335. 

Promissory  notes  of  corporation,  $$  836, 837. 

■  ■—  '  Accommodation  indorsement,  1 338. 

Taking  mortgage,  88  339, 340. 

Validity  of  contracts,  I  341. 

Contracts  Impossible  to  perform,  8  342. 

Ratification  of  contract,  8  343. 

Creation  of  trust  fund  for  paymmt  of  debts,  1 844. 
(X)  Civil  actions. 

Capacity  to  sue  and  be  sued,  8  345. 

Right  of  action,  88  346-34a 

Venne.  S8  349-357. 

Process,  H  368-366. 

Oamisbment,  8  367. 

Parties,  1 368. 
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Pleading,  H  3d9-374a. 
■  —  VeriflcatioUf  {  375. 

 braeB  and  proof.  (|  376-384. 

Fresnmptiona  and  burden  of  proof,  Sfi  885-389. 
AdmlaaiblUty  of  evideneoi  ||  880-392. 
Weight  and  safflciency  of  evidence,  81 393-396. 
Instruction,  $  397. 
Execution,  1 398. 

'Vm,  INSOLVENCY  AND  BE0EXVEB8. 
Aaaets,  {  399. 

Preferences  to  creditors,  U  400-404. 

Preferences  to  officers  and  stockholders,  88  405-415. 

■         Pr^ermce  of  claims  on  which  officers  are  persouAlly  liable,  || 

416-481. 
PrioritieB  of  claims,  ||  488-484. 
Appointment  of  receivers,  88  485-489. 

 Grounds,  88  430-436. 

 Jurisdiction,  88  436,  437. 

 Petition,  88  438,  438. 

Collection  of  assets,  8  440. 
Enforoement  of  liability  of  tMsvatt  441. 

Beceiver  as  party  to  action  against  corporation,  88  448,  448. 
Expenses  of  receivership,  88  444, 446. 

IX.  BEIHCOBFOBATION  AND  BEOBaANIZATIOV. 

Property  of  original  corporation,  f  446. 
Liabilities  of  original  corporation,  88  447-468. 

X.  CONSOLIDATION. 

In  general,  88  464,  454a. 

XI.  DISSOLXTTION  AND  FOBPEITUBB  OP  PBANCHISB. 

Deficiency  of  members,  8  455. 
Klcuse  of  franchise,  88  456-468. 
Jurisdiction  of  proceedings,  8  469. 
Parties  to  proceedings,  S  460. 
Uanagement  of  assets,  8  460a. 
Distribution  of  property,  §  461. 
Compensation  of  trustees,  88  461a,  461b. 

Actions  by  or  against  corporation  after  dissolution,  ||  468-465a. 

•gTY  VOBBiaN  COBPOBATIONS. 

Bight  of  state  to  impose  conditions,  ff  466, 467. 
Bevocatlon  of  privilege,  U  468, 468. 

 Proceedings,  X5  470,  471. 

Acquiring  property,  8  472. 
Actions  by  or  against,  88  473-475. 

 Process,  88  476-479. 

 Pleading,  88  480, 481. 

Cboss-Refebences. 

Hatters  peculiar  to  particular  corpora- 
tions, see  specific  topics. 

See,  also,  Joint  Stock  Companies. 

Building  bnd  loan  associations,  see  Buildr 
ing  and  Loan  Aasociations. 

Banking  corporations,  see  Banks  and 
Banking. 

Insurance  '  companies,    see  Insurance, 
f 8  42^9. 
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Railroad  companies,  see  Railroads. 

Street  railway  companies,  see  Street  Rail- 
roads. 

Telegraph  and  telephone  companies,  see 
Telegraphs  and  TeJephonet. 

Irrigation    companies,   see    Water  and 

Watercourses. 

Cemetery  associa  Jons  as  corporations, 
see  Cemeteries,  8 1. 


*  *  CORPORATIONS. 

State  University  aa  public  corporaUon,  see 
CoHegea  and  Universities,  J  81-5. 

Corporation  as  subject  to  garnishment, 
see  Garnishment,  §§  9-10. 

Dissolving  trust  or  monopoly,  see  Mo- 
nopoly, SS  19-26. 

Public  corporations,  see  Counties;  Muni- 
cipal Corporations;  States. 

Compelling  performance  of  duty,  see  Man- 
damus, IS  217-223. 

Consolidation  of  railroads,  see  Railroads, 

a  163-169. 

Public  aid  of  railroads,  see  Railroads,  II. 

Taxation  of  corporate  stock,  see  Taxation, 

H  95-97. 

Taxation  of  corporate  property,  see  Tax- 
ation, SS  95-107. 

Assessment  of  corpoi-ate  stock  and  prop- 
erty for  taxation,  see  Taxation,  S|  257-298. 

Right  of  subscriber  to  tel^hone  company 
to  free  rentals,  see  Telegraph  and  Tele- 
phones, %  48. 

Convereion    of    corporation    stock,  see 
Trover  and  Conversion,  SS  8-11. 

Right  to  charter  under  name  resembling 
another  company,  see  Trademarks  and 
Trade-Names,  S3. 


V.  Lincoln  Medical  College,  69  Neb.  660  (N 

N.  W.  265). 

 HanufaetUTlnff  corporation. 

5.     (1903.)     A  corporation  organized  to 


I.  INCOBPOBATZON  AND  GSGAmZA- 
TION. 

What  are  corporations. 

1.  (1894.)  A  de  jure  corporation  is  one 
whose  right  to  exercise  a  corporate  function 
would  prove  invulnemble  If  assailed  by  the 
state  In  quo  warranto  proceedings.  Capps 
rf  McCreary  v.  Hastings  Prospecting  Co.,  40 
Neb.  470  (68  N.  W.  956;  42  Am.  St.  Rep 
677:  24  U  R.  A.  269). 

Kinds  and  classes  of  corporations. 

2.  (1892.)  Private  corporations  distin- 
guished from  public.  Overton  Bridge  Co.  v. 
Means,  33  Neb.  857  (61  N.  W.  240;  29  Am 
St.  Rep.  614). 

3.  (1903.)  The  character  of  a  corpora- 
tion is  determined  from  Its  articles  of  In- 
corporation and  the  statute  authorizing  Ito 
formation.  McLeod  v.  Lincoln  Medical  Col- 
lege, 69  Neb.  650  (96  N.  W.  265). 

 Corporation  for  pecuniary  benefit 

4.  (1903.)  The  fact  that  an  educational 
institution  may  acquire  and  convey  property 
necessary  to  the  accomplishment  of  its  ob- 
.  ect,  and  may  charge  tuition  for  instruction, 
does  not  render  it  an  incorporation  for  the 
pecuniary  benefit  of  its  memben.  McLeod 


in 


"plant,  harvest,  store,  purchase,  manulac- 
ture,  market,  sell  and  deal  in  chicory"  MA 
a  manufacturing  corporation  within  the  par- 
view  of  section  37,  chapter  16,  Compiled 
Statutes.  Bolton  v.  Nebraska  Chicory  Co, 
69  Neb.  681  (96  N.  W.  148). 

Instalment  inTestment  companies. 

6.  (1894.)  A  corporation  which  baa  (or 
Its  object  the  purchase  of  land  and  the  con- 
struction of  houses  thereon  (the  funds  bfr 
ing  realized  from  the  capital  stock  paid  in 
by  subscribers  In  Instalments),  and  finilly 
the  allotment  of  the  lots  and  tionses  among 
the  stoclcholders  In  satisfaction  of  their 
stock.  Is  one  organized  for  the  purpose  of 
carrying  on  a  lawful  business  and  author- 
ised by  the  general  incorporation  law.  York 
Park  Building  Asa'n  v.  Barnes,  39  Neb.  834 
(58  N.  W.  440). 

7.  (1904.)  Compiled  Statutes,  chapter 
16,  sections  216-227,  defining  and  regulating 
instalment  investment  oompanies,  is  not  In 
violation  of  article  III,  or  of  aectlon  1  of 
article  VI,  of  the  constitution,  nor  does  It 
give  the  state  banking  board  such  arbitrary 
powers  as  to  be  unconstitutional  for  tliat 
reason.  State,  ex  rel.  Prout.  v.  Northvett- 
em  Trust  Co.,  72  Neb.  497  (101  N.  W.  14). 

8.  (1904.)  If  the  organization  of  a  cor- 
poration and  Its  plan  of  doing  businesB  in- 
volve receiving  from  each  of  Its  members  a 
stated  sum  at  stated  intervals  until  a  speci- 
fied amount  Is  received  from  such  members, 
and  investing  this  money  in  property  for 
the  benefit  of  Its  members.  It  Is  an  Instal- 
ment Investment  company  within  the  mean- 
ing of  chapter  29,  laws  of  1903.  (Comp. 
Stat,  ch.  16,  sees.  216-227.)  State,  tt  rel 
Prout,  V.  Northwestern  Trust  Co.,  72  Neb. 
497  (101  N.  W.  14). 

Homestead  associatlonB. 

9.  (1898.)  Section  2  of  an  act  passed 
February  18,  1878.  entitled  "Homestead  As- 
sociations." being  section  146,  chapter  16. 
Compiled  Statutes  1897,  was  repealed  by  the 
adoption  of  section  4^  article  XI,  constitution 
1875,  under  "Miscellaneous  Corporations." 
Tan  Pelt  v.  Gardner,  64  Neb.  701  (75  N.  W. 
874). 

General  laws. 

10.  (1876.)  The  general  incorporation 
statute  and  the  articles  of  a  conMmtion  are 
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couldered  in  the  nature  of  a  grant  from 
tbe  state,  and,  taken  together,  constitute  its 
cliBrter.  lAvegey  v.  Omaha  Hotel  CO.,  S 
Neb.  60. 

11.  (1876.)  Section*  126  and  132  of  the 
general  Incorporation  act  were  not  intended 
to  nullify  the  settled  rule  of  law  In  regard 
to  the  quallflcations  of  a  corporation,  to 
enable  It  to  commence  bualness.  Livesey  v. 
Omaha  Hotel  Co.,  5  Neb.  50. 

12.  <1879.)  Where  the  chanter— which  Is 
the  general  law  in  most  cases  in  this  state 
—contains  prorislons  or  conditions  for  the 
protection  of  the  putUe  against  the  erils  of 
cornipt  and  Irresponsible  organizations, 
wblch  are  not  inconsistent  with  the  organic 
Jaw  of  the  state,  they  enter  into  and  become 
a  part  of  the  charter,  and  must  be  complied 
with.   Smith  V.  Steele,  8  Neb,  116. 

13.  (1891.)  In  a  condemnation  proceed- 
ing by  a  railroad  for  a  right  of  way,  the 
proof  showing  that  certificate  of  organiza- 
tion of  the  rallroi^  in  the  state  of  Nebraska, 
and  the  articles  of  Incorporation  filed  and 
recorded  in  the  office  of  a  county  dork  and 
the  secretary  of  state,  and  latep  articles  of 
consolidation,  with  another  company  were 
filed,  held  to  be  a  corporation  under  the 
laws  of  this  state.  Trester  v.  Missouri  P. 
R.  Co.,  33  Neb.  171  (49  N.  W.  1110). 

14.  (1895.)  In  this  state  the  legislature 
does  not  by  a  special  act  charter  a  corpora- 
tion, but  all  corporations  are  formed  under 
ceneral  laws,  and  these  laws  and  the  articles 
of  Incorporation  adopted  in  pursuance  of  and 
In  conformity  with  such' laws  eonslitnte  the 
charter  of  a  corporation  In  this  state.  Xfin- 
coln  Shoe  Mfg.  Co.  v.  Sitetdon,  44  Neb.  279 
(62  N.  W.  480). 

 CoDBtraction  in  general. 

15.  (1901.)  The  charter  or  grant  of  fran- 
chise righta  to  a  corporation  Is  to  be  con- 
strued strictly,  and  a  claim  of  exemption 
can  not  be  sustained  which  Is  not  in  express 
terms  granted  or  clearly  imi^ed  from  the 
terms  of  the  grant  Lincoln  Street  R.  Co. 
V.  Citv  of  Lincoln,  61  Neb.  109  (84  N.  W. 
802). 

—  ■  HUng  articles  of  incorporation. 

16.  (1876.)    In  this  state,  the  flllng  of 

articles  of  Incorporation,  with  the  county 
clerk,  is  a  condition  precedent  to  the  exist- 
ence of  any  corporate  franchise.  The  law 
and  the  articles  so  filed,  taken  together,  are 
considered  in  the  nature  of  a  grant  from  the 
itate.  and  constitute  the  charter  of  the  com- 
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pany.    Abbott  v.  Omaha  Smelting 
Neb.  416. 

17.  (1894.)  The  Hastings  Prospecting 
Company  was  organized  for  the  purpose  of 
boring  for  gas.  Its  articles  of  association 
fixed  its  principal  place  of  business  In 
Adams  county,  Nebraska.  It  did  not  file  Its 
articles  of  incorporation  In  the  office  of  the 
county  clerk  of  said  Adams  county.  Held, 
That  by  such  default  it  failed  to  become  a 
corporation  dc  }ure.  Abbott  v.  Omaha 
Smelting  tf  Refining  Co.,  4  Neb.  416.  fol- 
lowed. Capps  «f  McCreary  v.  Hastings  Pros- 
pecting Co.,  40  Neb.  470  (58  N.  W.  956;  42 
Am.  St  Rep.  677;  24  L.  R.  A.  269). 

18.  (1900.)  The  record  of  the  articles  of 
incorporation  of  a  corporate  body  In  office 
of  county  clerk,  or  a  certified  copy  thereof, 
is  primary  proof  of  the  right  of  the  associa- 
tion to  transact  business.  Bguitable  Build- 
ing A  Loan  A<«*n  v.  Bidwell,  60  Neb.  169 
(82  N.  W.  384). 

19.  (1900.)  Under  section  126,  chapter 
16,  Complied  Statutes.  1895,  a  corporation, 
previous  to  the  commencement  of  any  busi- 
ness, except  its  own  organization,  must  file 
ita  articles  of  Incorporation  for  record  In 
the  office  of  the  county  clerk  In  the  county 
or  counties  In  which  the  business  Is  to  be 
transacted.  Equitable  Building  A  Loan 
Ass-n  V.  Bidwell,  60  Neb.  169  (82  N.  W. 
384). 

Special  charters. 

20.  (1901.)  Under  the  constitution  and 
laws  of  this  state,  special  charters  to  cor- 
porations, with  the  exceptions  mentioned, 
are  prohibited.  Corporations  receive  their 
franchises  only  by  general  law,  and  are  sub- 
ject to  all  the  legal  rules  and  statutes  as  to 
the  reserve  power  of  the  lawmaking  body 
of  alteration  and  amendment;  the  laws  of 
the  state  and  the  articles  of  Incorporation 
are  considered  In  the  nature  of  a  grant  and 
constitute  the  charter  of  the  company.  Lin- 
coln Street  R.  Co.  v.  City  of  Lincoln,  61  Neb. 
109  (84  N.  W.  802). 

Fraudulent  incorporation. 

21.  (1902.)  The  question  of  whether  or 
not  the  Incorporation  of  Hubbard  Bros. 
Company  was  fraudulent,  held,  .to  depend 
upon  whether  or  not  the  )5,000  indebtedness 
of  Hubbard  Bros.,  a  partnership,  to  Enoch 
Hubtard.  whose  payment  was  the  main 
object  of  Incorporating,  was  Bono  fide.  Mc- 
Serney  v.  Hubbard.  3  Unof.  108  (93  N.  W. 
1123). 
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Incorporation  of  partnerdiip. 

22.  (1906.)  Where  a  corporation  is  or- 
ganized by  tbe  members  of  an  existing  part- 
nership and  a  third  person,  who  contributes 
the  funds  necessary  to  properly  finance  the 
new  enterprise,  and  receivea  therefor  hia 
agreed  proportloimte  share  of  its  capital 
stock,  the  partners  contributing  thereto  the 
stock  in  trade,  bills  receWable  and  real 
estate  of  the  firm,  for  which  they  receive 
their  proportionate  share  of  such  capital 
etock.  In  the  absence  of  fraud,  the  new  cor- 
poration cannot  be  said  to  be  a  mere  contin- 
uation of  the  old  firm.  Baker  Furniture  Oo. 
V.  Hall.  76  Neb.  93  (111  N.  W.  129). 

23.  (1906.)  A  corporation  organized  for 
the  sole  purpose  of  continuing  the  buBineae 

of  a  partnership  firm,  which  takes  over  to 
Itself  the  ownership  and  control  of  the  assets 
thereof,  thereby  assumes  the  debts  of  such 
firm  to  the  extent  of  the  property  so  re- 
.  celved.-  Baker  Furniture  Oo.  v.  Hall,  76 
Neb.  88  (107  N.  W.  117). 

24.  (1906.)  To  render  a  newly  organized 
corporation  liable  for  the  debts  of  an  es- 
tablished corporation  or  Arm  to  whose  busi- 
ness and  property  It  has  succeeded.  It 
should.  In  the  absence  of  a  special  agree- 
ment to  assume  such  liabilities,  afflrmatlvely 
appear  from  the  pleadings  and  proof  that 
the  transaction  in  question  is  fraudulent  aa 
to  creditors,  or  that  the  circumstances  at- 
tending the  creation  of  the  new  and  its  suc- 
cession to  the  business  and  property  of  the 
old  corporation  or  partnership  are  of  such 
character  as  to  warrant  tbe  finding  that  It 
Is  a  mere  continuation  of  the  old  firm  or 
corporation.  Baker  Furniture  Co.  v.  Hall, 
76  Neb.  93  (111  N.  W.  129). 

25.  (1906.)  If  the  new  corporation  takes 
all  of  the  property  of  the  old  corporation  or 
partnership,  and  pays  for  same  entirely  In 

Its  stock  issued  to  the  stockholders  of  the 
old  corporation  or  members  of  the  former 
partnership,  the  creditors  of  the  former 
partnership  or  corporation  may  enforce 
their  claims  In  equity  against  the  interests 
of  the  former  partner?  or  stockholders,  and 
a  court  of  equity  will  seize  such  property 
rights  in  the  hands  of  fraudulent  grantees, 
as  In  other  cases  of  fraudulent  transfer  of 
property,  but  an  Innocent  purchaser  in 
good  faith,  without  notice,  will  be  protected. 
A  stockholder  In  the  new  corporation  nwy 
be  an  innocent  purchaaer.  Baker  Furniture 
Oo.  V.  Hall,  76  Neb,  93  (111  N.  W.  129). 


CATIONS.  lei 

I>e  facto  corporations. 

26.  (1893.)  Where  there  was  a  snbetan- 
tlal  compliance  with  the  law  requiring  tlie 
articles  of  Incorporation  to  be  filed  and  pob- 
llshed,  mere  defects,  even  If  they  existed, 
did  not  render  the  articles  void,  and  it  vis 
held  that  the  company  was  a  de  facto  cor 
poratlon.  Porter  v.  Sherman  County  Ber- 
ing Co.,  36  Neb.  271  (54  N.  W.  424). 

27.  (1894.)  An  organization  which  it- 
tempts  In  good  faith  to  incorporate  a  body 
under  lawful  authority  and  exercises  cor 
porate  functions  Is  a  corporatiun  de  facto. 
and  the  legal  existence  thereof  cannot  ordi- 
narily be  attacked  collaterally.  Haas  v. 
Bank  of  Commerce,  41  Neb.  764  (60  N  W 
85). 

<  '  28.  (1899.)  An  unincorporated  bank,  ex- 
cluoively  owned  1^  one  person,  is  not  a  cor- 
poraUon  de  facto,  though  the  business  be 
conducted  by  a  president  and  cashier.  Long- 
fellow V.  Barnard,  69  Nob.  456  (81  N.  W 
307). 

29.  (1904.)  Where  the  law  anthorliea  a 
corporation  and  there  has  been  aa  attempt 
In  good  faith  to  organize,  and  tbe  leqnlre- 
ments  of  the  statute  have  been  colorably 
complied  with  and  corporate  functions 
thereafter  exercised,  there  exists  a  corpora- 
tion de  facto,  which  cannot  ordinarily  Iw 
called  In  question  collaterally.  Lutk  v. 
Rigga,  70  Neb.  718  (102  N.  W.  88). 

Collateral  attack. 

30.  (1878.)  Though  a  corporation  may 
be  80  defective  as  to  render  the  franchise 
wholly  invalid  in  a  proceeding  against  it  by 
the  state,  still  Its  corporate  existence,  when 
acting  under  color  of  a  franchise,  cannot  be 
questioned  in  a  suit  where  it  would  arise 
collaterally.  Lincoln  Building  A  Bavinof 
Asa'n  V.  Graham,  7  Neb.  178. 

31.  (1895.)  Where  parties  in  good  faith 
organized  as  a  corporation  and  substantially 
complied  with  the  conditions  prescribed  as 
precedent  to  the  commencement  of  bnslness 
by  the  law  governing  the  formation  of  cor 
poratlons,  such  as  the  adoption  of  articles 
of  Incorporation  and  filing  the  same  with  tfae 
county  clerk  of  the  county  In  which  the  busi- 
ness was  to  be  conducted,  and  have  entered 
upon  the  discharge  of  corporate  functions 
and  so  continued  for  a  considerable  length 
of  time,  although  if  challenged  by  the  state 
In  a  proper  proceeding  it  mlskt  be  declared 
illegal,  such  organization  was  not  vulnerable 
to  a  collateral  attack  by  a  person  who  con- 
tracted with  It  In  its  corporate  capacity  and 
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OiaB  acknowledged  and  recognized  Its  cor- 
porate existence,  the  object  of  such  attack 
being  to  recover  upon  the  contract,  against 
the  stockholders  of  the  corporation  Indl- 
Tidnally,  or  to  render  them  liable  thereon 
as  members  of  an  unincorporated  association 
or  partnership.  JTtecfcner  v.  Turk.  4S  Neb. 
176  (63  N.  W.  469). 

32.  (1896.)  Where  a  corporation  has  had 
a  de  facto  existence  for  a  considerable  time, 
its  corporate  character  cannot  be  collaterally 
assailed  by  persons  contracting  with  It  In 
such  capacity,  relying  upon  Its  corporate 
credit,  in  order  to  hold  stockholders  thereof 
Individually  liable  on  account  of  the  failure 
to  observe  the  statutory  requirements  essen- 
tial to  constitute  It  a  technical  de  jure  cor- 
poration. Hoffue  «.  Capital  2iat,  Bank,  47 
Neb.  929  (  66  N.  W.  10S6). 

33.  (1901.)  The  legality  of  the  organiza- 
tion of  a  de  facto  corporation  cannot  l>e 
called  in  question  In  a  collateral  proceeding. 
Otoe  County  Fair  d  Driving  Park  Ass'n  v. 
JTovwn,  1  TTnof.  179  (95  N.  W.  327). 

34.  (1904.)  Where  a  collection  of  persons 
claim  to  have  organized  themselves  into  a 
corporation,  the  invalidity  of  their  organiza- 
tion may  be  shown,  even  when  questioned 
collaterally,  by  evidence  that  no  articles  of 
incorporation  were  filed  as  required  by 
statute.  Lutk  v.  Riggt,  70  Neb.  713  (97  N. 
V.  103S).   [Overruled.   70  Neb.  718.] 

n.  COSPOBATE   EXISTENCE  AST> 
VBAVCHIBS. 

Estopper  to  deny  corporate  existence. 

35.  (1891.)  The  maker  of  a  note,  pay- 
able to  a  bank,  cannot,  In  an  action  on  the 
note,  raise  the  question  of  the  incorpora/tlon 
of  the  bank-  ExcJumge  Hat.  Bank  v.  Capps, 
32  Neb.  242  (49  N.  W.  223;  29  Am.  St  Rep. 
433). 

36.  (1894.)  Persons  subscribing  for  the 
stock  of  an  association,  then  acting  as  and 
assuming  to  be  a  corporation,  are  estopped 
to  a  suit  on  such  subscription  from  ques- 
tioning the  legal  existence  of  such  corpora- 
tion. Capps  &  McCreary  v.  Hasting  Pros- 
Vecting  Co.,  40  Neb.  470  (.58  N.  W.  956;  42 
Am.  8t  Rep.  677;  24  L.  R.  A.  259). 

37.  (1894.)  A  subscription  of  stpck  to 
[ovliminary  articles  of  association,  not  pur- 
porting to  be  a  contract  with  an  existing 
corporation,  does  not  estop  the  subscriber 
from  afterwards  'denying  the  legal  exist- 
ence of  the  corporation  In  a  suit  by  the 
alleged  corporation  upon  the  subscription. 


Capps  d  McCreary  v.  Haatingt  Prospecting 
Co.,  40  Neb.  470  (58  N.  W.  956;  42  Am.  St. 
Rep.  677;  24  L.  R.  A.  259). 

38.  ( 1896. )  When  a  party  contracts 
with,  sues,  and  obtains  Judgment  against 
an  imperfectly  organized  corporation,  he  Is 
Mtopped  from  denying  its  corporate  exist- 
ence, and  is  precluded  from  recovering  from 
its  members  individually,  as  U  they  were 
partners,  upon  the  same  Indebtedness,  ^e- 
braska  Nat.  Bank  of  York  v.  Ferguson,  49 
Neb.  109  (68  N.  W.  370;  59  Am.  St.  Rep. 
622). 

39.  (1896.)  Where  one  enters  into  a 
contract  with  a  body  acting  as  a  corpora- 
tion, he  is  estopped  from  denying  its  cor- 
porate existence  when  sued  on  the  contract. 
Livhtgeton  Loan  d  Building  Ass'n  v.  Drum- 
mond,  49  Neb.  200  (68  N.  W.  376). 

40.  (1900.)  One  who  has  entered  Into  a 
contract  with  a  body  assuming  to  act  as  a 
corvoratloD,  is  not  permitted,  when  sued 
on  such  contract,  to  question  the  capacity 
of  such  body  to  contract  or  to  sue.  Equita- 
ble Building  A  Loan  Ast'n  v.  Bidwell,  60 
Neb.  169  (82  N.  W.  384). 

41.  (1901.)  Where  one  had  dealt  with 
a  company  in  Its  corporate  name,  he  cannot 
set  up  as  a  defense  to  an  action  to  reform 
a  deed  the  plaintiff's  want  of  legal  exiet- 
ence.  Otoe  County  Fair  d  Driving  Park 
Ass'n  V.  Doman,  1  Unof.  179  (96  N.  W. 
327). 

42.  (1901.)  One  who  has  entered  into 
a  contract  with  a  body  of  men  acting  as  a 
corporation  cannot,  when  sued  on  such  con- 
tract, be  heard  to  plead  the  want  of  legal 
organization  of  such  corporation.  Crete 
Building  &  Loan  Ass'n  v.  Pate,  1  Unof.  768 
(95  N.  W.  793). 

43.  (1906.)  When  the  required  number 
of  Individuals  attempt  in  good  faith  to  or- 
ganize a  corporation,  and  for  that  purpose 
sign  articles  of  Incorporation  which  con- 
tain substantially  the  provisions  required 
by  statute,  and  file  the  same  with  the 
county  clerk  of  the  proper  county  and  pro- 
ceed to  do  business  as  a  corporation  in  the 
name  adopted  by  the  articles,  one  who 
transacts  business  with  such  company  in 
its  corporate  name  will  not  be  allowed  to 
deny  its  existence  as  a  corporation  de  facto. 
Lincoln  Butter  Co.  v.  EdwardsBradford 
iMtaber  Co.,  76  Neb.  477  (107  N.  W.  797). 

44.  (1906.)  If,  In  an  action  against  the 
company  In  Its.  corporate  name,  plaintiff 
attaches  Its  property  upon  a  claim  arising 
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from  business  transacted  with  the  corpora- 
tion, he  will  not  be  allowed  to  deny  that 
the  business  of  the  company  was  conducted 
by  it  in  its  corporate  capacity.  Lincoln 
Butter  Co.  v.  EdwarOt-Bradford  Lumber  Co., 
76  Neb.  477  (107  N.  W.  797). 

Evidence  of  corporate  existence. 

45.  (1876.)  Where  one  of  an  association 
ol  persons,  charged  as  partners,  seeks  re- 
lief from  liability  on  the  ground  that  snch 
association  Is  a  corporation,  legally  organ- 
ized, and  doing  a  corporate  business,  the 
burden  of  proof  rests  on  him  to  show  the 
existence  of  such  corporation.  Failing  to 
establish  it,  he  cannot  avoid  liability  on 
the  ground  that  he  does  not  appear  as  a 
ti.kscrlber  to  the  capital  stock  of  such  asso- 
ciation. Abbott  V.  Omaha  Smelting  Co., 
4  Neb.  416. 

46.  (1876.)  To  establish  the  existence 
of  a  corporation  de  facto  a  charter  or  some 
law  under  which  the  assumed  powers  are 

claimed  to  be  conferred,  and  uses  of  the 
franchise  thereby  obtained,  must  be  shown. 
Abbott  V.  Omaha  Smelting  Co.,  4  Neb.  416. 

47.  (1903.)  It  is  sufflclent  for  a  corpora- 
tion which  seeks  to  defend  upon  the  ground 

of  a  franchise  to  show  that  It  Is  actually 
possessed  of  the"  franchise.  Whether  such 
franchise  was  acquired  or  is  held  rightfully, 
is  to  be  determined  only  in  a  direct  pro- 
ceeding to  oust  the  corporation  or  In  a 
proceeding  to  which  some  one  who  claims 
a  better  title  Is  a  party.  Bronaon  v.  Albion 
Telephone  Co.,  67  Neb.  Ill  (93  N.  W.  201; 
60  L.  R.  A.  609). 

III.  COBFOBATE  SEAL. 
Bight  to  use  seal. 

48.  (1895.)  Municipal  and  private  cor- 
porations may.  in  absence  of  limitations  ex- 
press or  implied,  as  an  Incident  to  their 
general  corporate  powers,  adopt  and  use  a 
common  seal.  Board  of  Directors  of  Alfalfa 
Irrigation  District  v.  Collins.  46  Neb.  411 
(64  N.  W.  1086). 

IV.  CAPITAL  STOCK  AND  DIVIDENDS. 

Corporation  stock  as  subject  to  garnish- 
ment, see  Oamishment,  H  16-18. 

A.  Subscription  to  Stock. 
Liability  of  subscriber  to  stock  of  build- 
ing and  loan  associations,  see  Building  and 
Loan  Associations.  SS  10,  11. 

Estoppel  of  subscriber  to  deny  corporate 
existence,  see  ante,  §§  36,  37. 


Llabilty  cf  creditors  on  unpaid  sobtcrip- 
tions,  see  post,  9f  169-174. 

Power  of  corporation  to  hold  stock  In 
other  company,  see  post,  §§  266-268. 

Contract  of  subscription. 

49.  (1894.)  The  plaintiffs  in  error  were 
sued  on  a  writing  signed  by  them,  aa  fol- 
lows: "For  the  purpose  of  ot^anizlng  t 
corporation  *  *  *  to  bore  for  gas,  we, 
the  undersigned,  agree  to  subscribe  and  pay 
for  the  amount  of  stock  set  opposite  our 
names  •  •  •  within  thirty  days  from 
the  organization  of  said  corporation."  Held. 
That  by  this  writing  the  plaintiffs  in  error 
promised  to  take  and  pay  for  stock  of  t 
corporation  de  jure,  not  of  a  con»ratlon  it 
facto,  thereafter  to  be  organized.  Capps  i 
McCreary  v.  Hastings  Prospecting  Co„  40 
Neb.  470  (58  N.  W.  956;  42  Am.  SL  Rep. 
677;  24  L.  R.  A.  259). 

50.  (1895.)  A  contract  In  writing  where- 
by one  agrees  to  purchase  certain  stock  in 
a  then  forming  corporation  held  to  be  & 
subscription  to  the  capital  stock  of  the  co^ 
poration.  Lincoln  Shoe  Mfg.  Co.  v.  Sheldon, 
44  Neb.  279  (62  N.  W.  480). 

51.  (1907.)  SecUon  39,  chapter  16,  Com- 
piled Statutes  1905.  authorizing  the  opmlng 
of  books  for  stock  subscriptions,  does  sot 
limit  the  right  of  individuals  to  subscribe 
for  stock  by  special  agreement  for  that  pur 
pose  made  either  before  or  after  the  flllOK 
of  the  articles  of  Incorporation.  Nebraska 
Chicory  Co.  v.  Lcdnicky.  79  Neb.  587  (113 
N.  W.  245). 

62.  (1907.)  A  contract  to  subscribe  to 
the  stock  of  a  forming  corporation  Is  based 
upon  a  BufBclent  cousideration.  There  is  a 
mutuality  of  promise  In  the  act  of  the  par- 
ticular subscriber  in  subscribing  with  oth- 
ers which  obliges  him  to  make  good  his 
promise  to  the  coloration  after  it  comes 
into  existence.  Nebraska  Chicorn  Co.  v. 
Lednicky,  79  Neb.  587  (113  N.  W.  245). 

53.  (1907.)  A  subscription  by  a  number 
of  persons  to  the  stock  of  a  corporation,  to 
be  thereafter  formed  by  them,  constltnta 
a  contract  between  the  subscribers  them- 
selves to  become  stockholders  when  the 
corporation  is  formed,  upon  the  cooditlons 
expressed  in  the  agreement,  and,  as  such, 
it  is  binding  and  irrevocable  from  the  date 
of  the  subscription.  Vebraska  Chicorj/  Co. 
V.  Lednicky.  79  Neb.  587  (113  N.  W.  245). 

54.  (1907.)  A  subscription  to  cori*onte 
shares,  made  before  the  corporation  comes 
Into  existence,  but  accepted  by  the  corpora- 
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tlon  after  coming  Into  existence,  either  ex- 
pressly by  Issuing  the  sharo  certificates,  or 
Impliedly  by  recognizing  the  subscriber  as 
a  shareholder,  makes  him  a  shareholder, 
and  the  corporation  may  maintain  an  action 
npon  the  subscription  against  the  signers. 
JCebraska  Chicorv  Co.  v.  Lalnickv,  79  Neb. 
687  (113  N.  W.  245). 

5o.  (1902.)  A  claim  upon  a  stock  sub- 
scription payable  on  call  of  the  directors 
does  not  accrue  within  the  meaning  of  sec- 
tion 262,  chapter  23,  Compiled  Statutes,  un- 
til a  call  Is  made  and  that  only  for  the 
amount  of  the  call.  Estate  of  Fitzgerald  v. 
Union  Savings  Sank,  65  Neb.  97  (90  N. 
W.  994). 

56.  (1907.)  Any  agreement  by  which  a 
person  shows  an  Intention  to  become  a 
stockholder  In  a  corporation  is  sufflcient  as 
a  contract  of  suhscrlptlon,  as  against  both 
himself  and  the  corporation.  Nebraska 
Chicory  Co.  v.  Lednicky,  79  Neb.  587  (113 
N.  W,  245). 

Conditional  aabserlptions. 

1>1.  ( 1876.)  Where  a  subscription  ta 
made  to  the  capital  stock  of  an  insurance 
company,  upon  the  condition  that  the  same 
is  not  payable  until  a  certain  specified 
amount  has  been  subscribed,  such  condition 
Is  a  condition  precedent,  performance  of 
which  is  essential  before  the  company  can 
enforce  the  payment  of  a  note  given  for 
such  subscription;  nor  will  it  avail  the  com- 
pany that  the  condition  is  complied  with 
after  suit  brought,  but  before  the  trial;  the 
right  to  recover  must  exist  at  the  time  the 
action  Is  commenced.  McCann  v.  American 
Central  Ins.  Co.,  4  Neb.  256. 

Withdrawal  or  cancelation. 

58.  (1896.)  Mismanagement  of  the  af- 
fairs of  the  corporation  by  its  officers  or 
agents  does  not  warrant  the  withdrawal  of 
stockholders  or  the  repudiation  of  the  ob- 
ligations assumed  by  them.  American 
Building  <t  Loan  Aas'n  v.  Rainbolt,  48  Neb. 
434  (67  N.  W.  493). 

59.  (1896.)  A  stockholder  who  acted  as  a 
director  of  the  corporation  for  three  years 
and  had  notice  of  its  business  methods  and 
financial  condition,  cannot.  In  a  suit  against 
it,  recover  the  money  he  paid  for  his  stock 
On  the  ground  that  his  subscription  was 
procured  by  fraud  of  defendant's  agents. 
American  Building  <£  Loan  Asa'n  v.  Rain- 
boH.  48  Neb.  434  (67  N.  W.  493). 

Belease  or  discharge. 

60.  (1896.)  The  mismanagement  of  the 
affairs  of  a  corporation  will  not  release  a 


stockholder  from  his  obligation  to  pay  for 
the  stock  subscribed.  Hards  v.  Platte  Valley 
Improvement  Co,,  46  Neb.  709  (66  N.  W. 

781). 

Payment. 

61.  (1894.)  An  agreement  made  between 
promoters  of  a  corporation  and  a  subscriber 
to  Its  stocky  that  such  subscriber  is  to  have 
the  stock  for  the  sake  of  the  Infiuence  of  his 
name,  and  that  he  will  not  be  required  to 
pay  his  subscription  therefor,  Is  void,  and 
the  corporation  may  enforce  payment  of 
such  subscription,  notwithstanding  such 
agreement.  York  Park  Building  Aas'n  v. 
Barnes,  39  Neb.  834  (68  N.  W.  440). 

62.  (1896.)  Subscriptions  for  stock  of  a 
corporation  may  be  paid  in  money  or  in 
property  such  as  is  within  the  power  of  a 
corporation  to  acquire  and  hold,  or  in  labor 
for  the  corporation  In  the  proper  further- 
ance of  its  purposes  and  business.  Oilkie  .£ 
Attson  Co.  V.  Dawson  Town  d  Ods  Co.,  46 
Neb.  333  (64  N.  W.  1097). 

63.  (1895.)  Where  payment  of  subscrip- 
tions for  stoclt  is  made  in  property  or  labor, 
it  must  be  of  such  value  as  to  be  the 
money's  worth;  if  property,  of  the  value  of 
the  amount  of  the  par  value  of  the  stock; 
and  if  labor,  it  must  be  reasonably  of  the 
face  value  of  the  stock.  Oilkie  d  Anson  Co. 
V.  Dawson  Town  &  Gas  Co.,  46  Neb.  333  (64 
N.  W.  1097). 

64.  (1896.)  When  property  is  conveyed 
to  a  corporation  In  iiayment  of  subscriptions 
for  stock.  It  may  be  at  a  valuation  agreed 
upon  between  the  parties  to  the  transaction, 
provided  the  valuation  is  one  made  in  good 
faith  or  in  the  fair  exercise  of  judgment  and 
discretion  honestly  directed.  Oilkie  Anson 
Co.  V.  Dawson  Town  &  Gas  Co.,  46  Neb.  333 
(64  N.  W.  1097). 

65.  (1895.)  Where  the  property  con- 
veyed in  payment  for  stock  is  knowingly  and 
advisedly  overvalued,  it  Is  but  a  formal  ami 
illusory  compliance  with  the  requirements 
of  the  law  and  fair  dealing  in  this  regard 
and  la  not  sufllclent,  and  the  transaction  may 
be  Impeached  by  a  creditor  of  the  corpora- 
tion as  a  fraud,  and  the  liability  of  the  Bub- 
acrlber  for  stock,  to  the  amount  of  the  differ- 
ence between  the  fair  and  true  value  of  the 
property  at  the  time  It  was  conveyed  and  the 
fictitious  value  at  which  it  was  received,  be 
enforred  against  such  subr^rlber  as  an  un- 
paid portion  of  his  subscription  to  the  stock 
and  appropriated,  in  a  proper  action,  to  the 
satisfaction  of  the  debts  of  the  corporation. 
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CHIMe  dt  Anton  Co.  v.  Daw»on  Town  <£  <7at 
Co.,  46  Neb.  338  (64  N.  W.  1097). 

66.  (1895.)  In  an  action  against  a  cor- 
poration to  Impeach  a  transfer  of  stock  to 
stockholders  tor  property  of  a  flctltlous 
value,  and  bold  the  stockholders  liable  for 
the  unpaid  stock  on  Judgment  debts,  aa 
amended  petition  setting  out  additional  de- 
fendant stockholders  and  the  transfer  ot 
stock  for  oTervalued  proi>erty  la  sufficient  in 
Its  statements  of  the  fraudulent  character  of 
the  transactions.  Chlkie  &  Anton  Co.  v. 
Daiofon  Town  <£  Q<u  Co.,  46  Neb.  333  (64 
N.  W.  1097). 

67.  (1895.)  The  books  of  a  corporation 
are  Its  private  books,  as  to  third  persons, 
and  such  persons  are  not  chargeable  with 
notice  of  wliat  is  contained  therein,  nor  with 
the  duty,  of  examining  tbem  fOr  the  purpose 
of  ascertaining  the  condition  of  the  capital 
stock  in  respect  to  whether  fully  paid  in  or 
not  and  ht  what  valuation,  before  granting 
credit  to  the  corporation,  to  the  extern  that 
a  failure  to  do  so  will  bar  the  right  to  a 
proper  action  to  Impeach  the  transfer  of 
stock  to  a  party  in  consideration  of  the  con- 
veyance of  corporate  proper^,  which  may  be 
shown  In  the  books,  and  prove  Its  fraudulent 
character.  QiXkie  d  An«on  Co.  v.  Dawson 
Town  d  Gat  Co^  46  Neb.  333  (64  N.  W. 

mv. 

68.  (1898.)  A  purchaser  of  stock  from  one 
who  fully  paid  for  It  in  property  cannot  be 
held  liable  to  creditors  of  the  corporation 
solely  on  the  theory  that  the  property  thus 
received  in  payment  was  accepted  at  too 
high  a  valuation.  Troup  v.  Horbach,  63  Neb. 
796  t74  N.  W.  326). 

69.  (1898.)  Owners  of  property  have  a 
right,  in  disposing  of  it,  to  place  such  valua- 
tion thereon  as  they  see  fit;  and  if,  with 
such  property  at  an  overvaluation,  they  pay 
for  capital  stock  issued  to  them  by  a  corpo- 
ration, the  excess  above  the  real  value  of  the 
property  cannot  subsequently  be  treated  by 
creditors  of  the  corporation  as  never  having 
been  paid,  in  the  absence  of  fraud,  misrepre- 
sentation, suppression  of  the  truth,  and  the 
violation  of  the  obligations  of  law  or  mo- 
rality, express  or  implied.  Troup  v.Sorbw^ 
63  Neb.  795  (74  N.  W.  326). 

70.  (1898.)  In  an  action  to  hold  liable 
to  creditors  of  a  corporation  certain  of  its 
stockholders  because,  as  found  by  the  court, 
the  property  conveyed  by  such  stockholders 
In  payment  for  their  stock  was  greatly  over- 
valued, a  Judgment  against  the  stockholders 


was  improperly  rendered  In  view  of  the  for 
ther  finding  that  defendants  acted  In  gDod 
faith.  Penfield  v.  Dawon  Tovm  d  QaOOn 
67  Neb.  231  (77  N.  W.  672). 

ForfSitni*  of  atoek. 

71.  (1876.)  A  corporation  has  no  an- 
thority  to  declare  a  forfeiture  of,  and  sell 
the  shares  of,  its  capital  stock  for  the  non- 
pi^ment  of  assessments  levied  thereon,  un- 
less specially  authorized  so  to  do  by  it» 
charter.   William*  v.  Lowe^  4  Neb.  382. 

Actions  on  assessments  or  ■abscripttoms. 

Creditor's  right  to  enforce  liability  for 
unpaid  subscription,  see  post,  11151-220. 

72.  (1876.)  When  the  subseription  eon- 
tract  or  charter  of  a  corporation  iQeclficslly 
fixes  the  capital  stock  at  a  certain  amount, 
divided  into  shares  of  a  certain  amount 
each,  the  capital  so  fixed  must  be  fully  sub- 
scribed before  an  action  will  lie  against  a 
subscriber  to  recover  assessments,  unless 
there  is  a  waiver  of  such  conditlm  prece 
dent   lAvetey  v.  Omaha  Sotel  Co.,  6 

60;  (1897)  MttcfarUmd  v,  We*t  Side  /«- 
provement  A$^n,  63  Neb.  417  (73  N.  W. 
736). 

73.  (1891.)  A  banking  organisation  in 
Franklin  county  proposed  to  move  to  Grand 
Island  and  organize  there  with  a  capital 
stock  of  6125,000,  and  erect  a  business 
house  of  a  certain  description  on  a  lot  des- 
ignated, provided  that  R.  and  otber  per- 
sona would  subscribe  630,000  to  the  capital 
stock.  635,000  were,  in  fact,  subscribed  by 
R.  and  others.  In  an  action  by  the  bsnk 
against  R.,  lAe  facts  were  stated,  together 
with  the  contract  of  R.  and  others,  and  it 
was  alleged  that  the  bank  had  duly  per 
formed  all  the  conditions  on  its  part  to  be 
performed.  Held,  That  the  petition  stated 
a  cause  of  action  against  R.  Securitv  State 
Bonk  V.  Raine,  31  Neb.  617  (48  N.  W.  S62). 

74.  (1892.)  When  there  is  testimony  In 
the  record  which  tends  to  show  that  the  de- 
fendant waived  the  conditions  of  the  con- 
tract in  respect  to  the  amount  of  stock  to 
be  subscribed  before  entering  upon  the 
main  purpose  of  the  corporatton,  vis.,  the 
construction  of  a  public  ball,  this  shonld 
have  been  submitted  to  the  Jury.  Bardt  v. 
Platte  Valley  Improvement  Co.,  86  Neb.  263 
(53  N.  W.  73). 

75.  (1892.)  In  an  action  on  the  subscrip- 
tion to  corporation  stock,  evidence  Md  to 
sustain  a  finding  for  plaintiff.  Be$t  c 
FranleUn  Countjf  Lnmber  Co.,  36  Neb.  Sll 
(S3  N.  W.  381). 
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76.  (1894.)  One  to  whom  stock  is  is- 
sued, who  pays  assessments  thereon,  acts  as 
an  ofDcer  and  takes  part  In  management 
of  conwratlon,  Is  estopped  to  deny  his  snb- 
scriptlon.  York  Petrk  Buimng  A«'n  v. 
Bamet,  39  Neb.  884  (58  N.  W.  440). 

77.  (1896.)  In  an  action  by  a  corpora- 
tion against  a  stockholder,  who  defends 
on  the  ground  oC  a  misrepresentation  as  to 
the  number  of  subscribers  to  stock  already 
obtained,  erldence  that  shom  there  we 
more  Bubecrlbers  than  required  by  Che  rep- 
resentation, and  no  evidence  that  any  were 
not  bona  /Ide  purchasers.  Justifies  a  direction 
of  the  verdict  for  plaintiff.  Rarda  v.  Ptatte 
Talley  Improvement  Co.,  46  Neb.  709  (66  N. 
W.  781). 

78.  (1896.)  Where  a  defendant  In  a  ault 
on  a  subscription  files  a  counter-claim  al- 
leging that  he  was  induced  to  subscribe 
through  a  promise  that  capital  stock  to  the 
amount  sutiaeribed  would  be  isued  to  him, 
he  muBt  aver  payment  or  tender  before  he 
can  claim  anything  by  reason  of  plaintiff's 
failure  to  issue  the  stock.  Nebraska  Expo- 
gition  A»»'n  v.  Townley,  46  Neb.  893  (66  N. 
W.  1062). 

79.  (1897.)  One  who  acts  as  treasurer 
of  a  corporation,  recelTee  payment  of  usess- 
ments  tnm  other  subscribers,  himself  p^ 
certain  assessments  and  disburses  the  funds 
of  the  corporation  in  carrying  out  Its  main 
objects.  Is  estopped  to  set  up  that  the  stock 
has  not  all  been  subscribed,  although  at  the 
time  of  such  aet  he  was  Ignorant  of  the 
deficiency.  Maefarland  v.  West  Bide  Im- 
provement AMs'n,  63  Neb.  417  (73  N.  W. 
786). 

80.  (1897.)  One  elected  treasurer  of  a 
corporation,  who  with  the  consent  of  Its 
promoters  permits  an  agent  to  perform  all 
the  active  duties  of  the  ofllce,  hut  in  the 
name  of  the  treasurer.  Is  responsible  for 
the  consequences  of  the  agent's  acts  as  if 
they  were  his  own.  and  Is  charged  with 
notice  of  all  facts  learned  by  the  agent  by 
reason  of  his  performance  of  such  duties. 
Maefarland  v.  West  Side  Improvement 
Ass'n,  63  Neb.  417  (73  N.  W.  736). 

81.  (1898.)  When  the  directory  of  a 
corporation,  before  it  is  put  Into  the  hands 
of  a  receiver,  makra  a  call  or  assessment  on 
the  stock  Buliscrlbers  for  all  or  a  part  of 
their  unpaid  stock  subscriptions,  such  calls 
become  at  once  corporate  property  or  assets 
of  tfae  corporation  and  may  be  sued  for  and 
collected  by   a   receiver  subsequently  ap- 


pointed as  any  other  asset  of  the  corpora- 
tion. Wyman  v.  Williams,  63  Neb.  670  (74 
N.  W.  48). 

82.  (1898.)  In  an  action  on  subscrip- 
tion to  the  stock  of  a  banking  corporation 
evidence  showing  the  same  was  obtained  by 
fraud  tn  fraudulently  representing  that  a 
certain  other  had  subscribed  sustains  a 
verdict  for  defendant.  Qretna  Btate  Bank 
V.  Orabow,  64  Neb.  647  (74  N.  W.  966). 

85.  (1898.)  Where,  In  a  suit  by  a  cor- 
poration against  a  subscrtber  to  Its  stock 
to  recover  his  unpaid  subscription,  the  de- 
fense is  that  the  entire  capital  stock  was 
not  subscribed,  a  reply  which  avers  that  the 
defendant  waived  the  non-payment  of  the 
entire  stock  4e  good  as  against  a  demurrer. 
Such  a  plea  is  not  a  oonelusion  of  law,  but 
the  averment  of  an  ultimate  fact,  included 
In  which  are  all  the  ingredients  which  con- 
stitute waiver.  Maefarland  v.  West  Side 
Improvement  A<«*n,  66  Neb.  277  (76  N.  W. 
684). 

84.  (1898.)  In  an  action  by  a  corpora- 
tion against  subscribers  to  its  stock  to  re- 
cover unpaid  ButtscrlptloQ,  where  the  de 
fense  Is  that  the  entire  capital  stock  was 
not  subscribed  and  a  reply  that  defendants 
waived  such  non-payment  under  such  a  plea 
the  acts  and  omissions  of  the  defendant 
which  tend  to  show  or  from  which  may  be 
inferred,  an  intention  on  his  part  to  waive 
Bubscriptton  of  the  entire  capital  stock  are 
competent  and  relevant.  Maefarland  v. 
West  Bide  Improvement  Ass'n,  56  Neb.  277 
(76  N.  W.  584). 

86.  (1902.)  If  made  In  good  faith  for 
the  purpose  of  the  corporation,  stockhold- 
ers when  sued  upon  their  subscription,  can- 
not question  the  necessity  of  or  occasion 
for  a  call.  The  necessity  or  advisability  cf 
making  it  rests  entirely  with  the  directors 
or  ofllceiB  of  tfae  corporation  to  whom  the 
power  has  been  entrusted.  Estate  of  Fita- 
genOd  v.  Union  Baninos  Bank,  66  Neb.  AT 
(90  N.  W.  994). 

 Condittons  precedent 

86.  (1876.)  When  the  subscription  con- 
tract or  charter  of  a  corporation  speclfl- 
clally  fixes  the  capital  stock  at  a  certain 
amount,  divided  Into  shares  of  a  certain 
amount  each,  the  capital  so  fixed  must  be 
fully  subscribed  before  an  action  wllT  He 
against  a  subscriber  to  recover  assessments. 
lAvesey  v.  OmiPta  Hotel  Co.,  6  Neb.  60. 

87.  (1884.)  Where  articles  of  incorpo- 
ration fix  the  amount  of  the  capital  stock. 
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the  entire  amount  must  be  subscribed  be- 
fore a  stockholder  is  liable  to  assessment 
for  the  accomplishmoit  of  the  main  object 
of  the  corporation  unless  the  articles  other* 
wise  provide,  or  there  Is  a  waiver  of  the 
conditions.  Hale  v.  Sanborn  A  Follett,  16 
Neb.  1  (20  N.  W.  97). 

8$.  (1892.)  Unless  otherwise  provided, 
the  whole  amount  of  capital  fixed  by  a  sub- 
scription ccmtract  must  be  fully  secured  by 
a  bona  fide  subscription  before  an  action 
will  lie  upon  the  personal  contract  of  a 
subscriber  to  recover  an  aasesment  on  the 
several  shares.  Harda  v.  Platte  Vallej/  Im- 
provement Co.,  3S  Neb.  263  (53  N.  73). 

89.  (1895.)  The  fact  that  all  the  stock 
authorized  by  the  articles  of  Incorporation 
of  a  manufacturing  company  formed  under 
sections  37,  38,  and  39,  chapter  16,  Com- 
plied Statutes  1893,  entitled  "Corpora* 
tlons,"  has  not  been  subscribed,  is  not  a  de- 
fense to  a  8Ubsci4ber  for  part  of  Bn«b  stock 
when  sued  on  his  contract  of  subscription, 
if  ten  per  cent,  of  the  stock  of  such  manu- 
factuping  corporation  has  been  subBcrit>ed. 
Lincoln  Shoe  Mfg.  Co.  v.  5fteIdon.  44  Neb. 
279  (62  N.  W.  480). 

-    90.    (1895.)    The  fact  that  all  of  the 

stock  authorized  by  the  articles  of  a  cor- 
poration has  not  been  subscribed  is  not  a 
fense  to  an  action  on  a  contract  of  sub- 
scription of  stock.  Lincoln  Shoe  Mfg.  Co. 
V.  Sheldon,  44  Neb.  279  (62  N.  W.  480). 

91.  (1897.)  The  capiUl  stock  of  a  cor- 
poration must  be  fully  subscribed  before 
an  action  will  He  against  a  subscrlbei*  to 
recover  assessments  thereon,  unless  by  law 
or  charter  provision  the  corporation  Is  per- 
mitted to  proceed  with  its  main  design  with 
a  less  subscription.  A  subscriber  may,  how- 
ever, by  his  conduct,  either  waive  or  estop 
himself  from  setting  up  such  a  defense. 
Macfarland  v.  West  Side  Impiovejnent 
Asa-n,  63  Neb.  417  (73  N.  W.  736). 

92.  (1898.  A  suit  by  the  receiver  of  a 
corporation  against  subscribers  to  its  stock 
to  recover  their  unpaid  stock  subscriptionB 
will  not  lie  until  the  amount  justly  due 
from  the  corporation  has  been  ascertained 
and  the  corporate  property  exhausted.  Wj/- 
man  v.  Williams.  53  Neb.  670  (74  N.  W.  48). 

Liability  of  corporation  on  subscription. 

93.  ( 1 896. )  Under  a  subscription  con- 
tract with  builders  for  the  construction  of 
a  factory  for  operation  by  a  company  to 
be  Incorporatcl  by  the  subscribers  whose 
liability  was  several.  It  was  held  that  the 


corporation  was  not  liable  on  the  contract 
and  that  the  builders  could  not  enforce  a 
mechanic's  lien  for  the  amount  of  the 
unpaid  Bubscrlptfons.  Davit  v.  Ravenna 
Creamery  Co..  48  Neb.  471  (67  N.  W.  136). 

B.  Issue  of  Certificate. 
Fraudulent  Issue. 

94.  (1892.)  A  fraudulent  issue  of  stock 
in  corporation  to  one  of  the  directors,  by 
the  secretary,  to  give  his  control  thereof, 
is  illegal  and  wUl  be  enjoined.  Humboldt 
Drtvinff  Park  A««*n  v.  BteveM,  34  Neb.  S28 
(52  N.  W.  568;  33  Am.  St.  Rep.  654). 

Waiver  of  right  to  all^  invalidity. 

95.  (1897.)  Stock  m  a  bank  was  Issned 
to  A,  who  pledged  It  as  collateral  securl^ 
to  a  loan  procured  from  another  bank.  The 

bank  Issuing  the  stock  accepted  a  surrender 
of  the  certificate  and  Issued  a  new  one  in 
its  place  to  the  cashier  of  the  bank.  ReM. 
That  It  thereby  waived  any  il^t  it  might 
have  had  to  rescind  Its  contract  with  the 
original  holder  and  cancel  the  stock  on  the 
ground  of  fraud  In  Ita  procurement.  Te- 
cumseh  Nat.  Bank  v.  Rutsell,  60  Neb.  S77 
(69  N.  W.  763). 

Batlflcation  of  unauthorised  iBsne. 

96.  (1878.)  O..  the  president  of  a  bank, 
infoi-med  one  R.  that  they  were  about  tft 
reorganize  the  bank,  and  tbat,  if  he  would 
act  as  director  thereof,  and  his  firm  would 
give  the  bank  all  their  business  as  they  had 
done  before,  and  use  their  influence  In  its 
behalf,  they  would  give  him  ten  shares  of 
the  stock.  R.  accepted  the  proposition  and 
was  elected  and  served  as  a  director,  ani 
the  firm  of  which  he  was  a  member  con- 
tinued to  do  business  with  the  bank.  Held, 
That  the  agreement  was  a  sufficient  consid- 
eration to  entitle  R.  to  the  ten  shares  of 
stock;  and  that  the  president  professing  to 
act  for  the  bank  In  the  transaction,  and  the 
bank  receiving  the  benefits  derived  from 
the  contract,  thereby  ratified  bis  action. 
Rich  V.  State  Nat.  Bank,  7  Neb.  201  (29  Am. 
Rep.  382). 

C.  Transfer  of  Shares. 

Effect  on  right  to  dividend,  see  post,  i  120. 
In  general. 

97.  (1876.)  Stock  of  a  corporation,  bf- 
Ing  the  separate  property  of  the  individual 
is.  In  a  legal  sense,  personal  property;  it 
may  be  sold  by  the  owner  of  it;  It  may  be 
conveyed  by  will,  and  it  may  descend  from 
an  intestate  to  the  administrator.  Willian* 
V.  Lowe,  4  Neb.  382. 
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Seqaisitee  of  contract. 

98.  (1902.)  A  contract  for  the  purchase 
of  certain  shares  of  stock  In  a  corporation 
and  for  the  repurchase  of  the  same  upon 
the  happening  of  a  certain  event,  where  it 
has  been  fully  performed  by  one  of  the 
parties  thereto.  Is  not  within  the  statute 
of  frauds.  Fremont  Carriage  Mfg.  Co.  v. 
Thonuen,  66  Neb.  370  (91  N.  W.  376). 

99.  (1907.)  Where  by  reason  of  an 
Qgreement  made  by  the  president  of  a  bank 
with  a  proposed  purchaser  of  its  stock  that 
the  bank  will  accept  certain  notes  and 
mortgages  held  by  him.  amounting  to  the 
face  value  of  said  stock,  in  tiayment  there- 
for, and  that  If  such  purchase  is  made  he 
will  hold  the  purchaser  harmless  and  In- 
demnify him  against  any  action  of  the 
bank  to  recover  any  further  or  other 
amount  either  on  his  Indorsement  of  said 
notes  or  otherwise.  In  payment  for  said 
stock,  the  bank  stock  la  actually  purchased 
and  paid  for,  according  to  its  terms,  such 
pnrdiaae.  la  a  sufflcient  consideration  to 
support  the  agreement.  Patrick  v.  Barker, 
78  Neb.  823  (112  N.  W.  358). 

Regulation  by  corporation. 

100.  (1907.)  Section  124.  chapter  16, 
Compiled  Statutes  1905,  is  not  only  deflni- 
tive  of  the  general  powers  of  a  corporation, 
but  Is  also  expressive  of  certain  corporate 
qualities  or  properties,  or  consequences 
which  follow  the  act  of  Incorporation.  The 
fifth  clause  of  that  section,  which  purports 
to  give  a  corporation  the  power  "to  render 
the  Interest  of  the  stockholders  transfer- 
able," was  not  intended  to  make  the  trans- 
ferability of  stock  dependent  on  some  affir- 
mative act  of  the  corporation  aui,horizlng 
its  transfer,  but  to  impress  the  stock  with 
that  quality  as  a  conseciuence  of  the  act  of 
Incorporation.  MUler  v.  Farmera  MilUnff 
A  Btevator  Co.,  78  Neb.  441  (110  N.  W.  995). 

101.  (1907.)  The  regulation  of  stock 
transfers  Is  a  legitimate  subject  of  corpo- 
rate legislation,  Id  the  fonn  of  by-laws,  to 
enable  the  corporation  to  know  who  are 
stockholders,  to  whom  dividends  are  pay- 
abl(%  who  are  entitled  to  vote,  and,  whepi 
the  company  has  a  Hen  on  the  stock  for 
debts  due  to  it  from  the  stockboiders,  to 
enable  It  to  prevent  a  transfer  In  deroga- 
tion of  its  rights.  Miller  v.  Farmert  Min- 
ing d  Elevator  Co.,  78  Neb.  441  (110  N.  W. 
99S). 

102.  (1907.)  Corporate  legislation  In  the 
form  of  by-laws  regulating  stock  transfers 


will  not  be  enforced  beyond  what  Is  rea- 
sonably necessary  to  serve  such  purposes, 
where  its  enforcement  would  operate  as  an 
Infringement  on  the  property  rights  of 
others,  or  as  an  unreasonable  restraint  upon 
the  transfer  of  property  in  the  stock  of  the 
corporation.  Miller  v.  Farmera  Milting  if- 
Blevator  Co.,  78  Neb.  441  (110  N.  W.  995). 

103.  (1907.)  A  by-law  of  a  corporation 
organized  under  the  laws  of  this  state 
which  limits  the  number  of  sliares  which  a 
person  may  hold,  or  forbids  a  transfer  of 
stock  by  a  stockholder  to  a  non-stockholder 
without  the  consent  of  the  directors.  Is  void 
as  an  unreasonable  restriction  upon  the 
transfer  of  property.  Miller  v.  Farmers 
Milling  d  Elevator  Co.,  78  Neh.  441  (110 
N.  W.  995). 

Title  and  rights  of  pUTcbaser. 

104.  (1897.)  One  claiming  stock  by  pur- 
chase from  a  cashier  who  wrongfully  used 
the  funds  of  his  bank  to  buy  the  stock, 
Ael4,  under  evidence  set  out  in  opinion,  not 
an  Innocent  purchaser  for  value.  Tecum- 
aeh  Nat.  Bank  v.  Rusaell,  60  Neb.  277  (69  N. 
W.  763). 

105.  (1903.)  If  the  debtor  has  sold  or 
pledged  corporate  stock  owned  by  him.  In 
good  faith  before  the  levy  on  such  stock  by 
garnishment,  the  right  of  such  bona  fide  pur- 
chasers will  not  he  affected  by  the  levy, 
even  though,  by  the  books  of  the  corpora- 
tion, the  stock  appears  to  be  the  property 
of  the  debtor  and  is  so  regarded  by  the  cor- 
poration. Farmers  rf  JIfereftant*  A'af.  Bank 
V.  Moaher,  68  Neb.  724  (100  N.  W.  133). 

Fraud. 

106.  (1894.)  Where  an  officer  of  a  cor- 
poration knows  the  secretary's  report  Is 
false  and  induces  one  who  relies  upon  It  to 
make  a  purchase  of  corporate  stock  on  .the 
faith  of  the  report,  the  purchaser  may  have 
the  contract  canceled.  Foley  v.  Soltry,  43 
Neb.  133  (61  N.  W.  120). 

107.  (1899.)  Assuming  It  to  be  the  right 
of  a  stockholder  to  examine  the  books  of 
the  company,  it  is  not,  as  a  matter  of  law, 
hla  duty  to  do  so,  after  becoming  a  stock- 
holder, to  ascertain  whether  or  not  he  has 
been  defrauded  in  the  purchase,  he  not  be- 
ing aware  of  any  fact  leading  to  a  avsplcion. 
Gerner  v.  Mosher,  58  Neb.  135  (78  N.  W. 
384;  46  L.  R.  A.  244). 

Sale  by  corporation. 

108.  (1902.)  A  corporation,  when  not 
prohibited  by  Its  articles  or  by  statute,  may 
buy  and  sell  its  own  stock  and  hold,  reissue 
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or  raUre  the  same,  provided  such  act  li 
done  Id  entire  good  faith  and  in  no  manner 

Injures  the  rights  of  its  creditors  or  It? 
stockholders.  Fremont  Carriage  Mfg.  Co.  v. 
Thomsen,  66  Neb.  370  (91  N.  W.  376). 

109.  (1903.)  The  general  manager  of  a 
corporation  in  effectuating  a  sale  of  the  en- 
tire capital  stock  of  his  company,  acts  as 
the  agent  of  all  stockholders,  and  he  cannot 
receive  and  retain  a  secret  compensation 
from  the  vendee  for  effectuating  the  contract 
of  sale.  Barber  v.  Martin,  67  Neb  446  (98 
N.  W.  722). 

110.  (1903.)  In  an  action  by  a  stock- 
holder against  the  manager  of  an  Insurance 
company,  charging  the  manager,  as  agent, 
with  fraudulently  concealing  from  plaintiff 
the  actual  consideration  received  tor  plaln- 
tifTs  stock,  sold  by  him  as  agent,  evidence 
of  representations  made  to  other  stockhold- 
ers similarly  situated  is  admissible  when 
such  representations  are  so  related  In  char- 
acter and  point  of  time  as  to  furnish  a 
basis  for  a  reasonable  Inference  as  to  the 
main  issue.  Barber  v.  Martin,  67  Neb.  446 
(93  N.  W.  722). 

111.  (1903.)  Where  the  evidence  shows 
conclusively  that  all  the  negotiations  for 
the  purchase  of  the  capital  stock  of  an  in- 
surance company  contemplated  all  the  stock, 
it  Is  not  error  to  exclude,  on  cross-examina- 
tion, the  statement  of  a  witness,  who  was 
the  vendee,  as  to  what  he  would  have  given 
per  share  for  less  thau  all  the  stock.  Bar- 
ber V.  Martin,  67  Neb.  445  (93  N.  W.  722). 

Guaranty  of  reaale. 

112.  (1897.)  One  who  purchased  stock 
In  a  corporation  under  a  guaranty  that  it 
could  be  resold  for  $3,000  within  a  year, 
held  not  required  to  submit  to  the  guaran- 
tor for  acceptance  or  rejection  all  otters  re- 
ceived during  that  time.  Lobecic  v.  Duke, 
50  Neb.  568  (70  N.  W.  36). 

113.  ( 1897.)  Where  defendant  sold  stock 
In  a  corporation  to  plaintiff,  and  guaranteed 
that  it  could  be  sold  within  a  year  for 
13.000,  and  there  was  evidence  tending  to 
show  exchanges  of  property  for  other  stock 
In  the  same  corporation  during  the  year,  it 
was  proper  to  Instruct  the  Jury  that  the 
agreement  contemplated  a  sale  for  money, 
and  that  D.  was  not  required  to  make  any 
efforts  to  exchange  It  for  other  property. 
Lobecic  V.  Duke,  60  Neb.  568  (70  N.  W.  36). 

114.  (1902,)  A  contract  with  a  corpora- 
tion by  which  It  sells  certain  of  its  shares 
of  stock  and  agrees  to  repurchase  the  same 


upon  the  happening  of  a  certain  spedfled 
event  is  not  ultra  vires;  and  for  a  breach 
thereof  the  purchaser  may  recover  of  tbe 
corporation  the  amount  agreed  upon  as  the 
price  of  such  repurchase.  Fremont  Car- 
nage Mfg.  Oo,  V.  Thomeen,  66  Neb.  370  (91 
N.  W.  376). 

Begfatratlon  of  transfer  on  cozporate  books. 

115.  1891.)  Although  an  assignment  of 
bank  stock  as  collateral  was  not  entered 
upon  the  books  of  the  corporation,  as  re- 
quired, yet  where  the  officers  of  the  corpora- 
tion had  actual  notice  of  such  assignment, 
the  bank  Is  liable  to  the  assignee  for  dlri- 
dends,  payment  to  tbe  assignor  being  no  de- 
fense. Central  Nebraska  Vat.  Bank  t. 
Wilder,  32  Neb.  464  (49  N.  W.  369). 

116.  (1906.)  When  under  Its  by-laws  or 
under  a  statute  it  Is  necessary  that  the 
transfer  of  the  stock  be  made  on  Its  books, 
and  the  corporation  wrongfully  refuses  to 
make  the  transfer,  such  refusal  Is  a  con- 
version of  the  stock.  Herrick  v.  Humphrej/ 
Hardware  Co.,  73  Nth.  809  (103  N.  W.  685). 

Action  for  purchase  price. 

117.  (1898.)  To  maintain  an  action  at 
law  for  the  purchase  price  of  corporation 
stock  plaintiff,  ordinarily,  must  plead  and 
prove  a  delivery  or  tender  of  such  stock  be- 
fore the  bringing  of  his  suit.  Bartlett  r 
Scott,  56  Neb.  477  (75  N.  W.  1102). 

Jadi<!ial  sales. 

118.  (1876.)  A  sale  of  shares  of  stocks 
in  a  ferry  company  under  a  decree  pn> 
confeeso  to  subject  them  to  the  payment  of 
an  assessment  thereon  where  the  charter 
of  the  company  gave  It  no  authority  so  to 
do,  is  void.   Wiltiama  v,  Lotoe,  4  Neb.  382. 

Enjoining  transfer. 

119.  (1901.)  The  transfer  of  shares  of 
stock  of  a  corporation  may  be  enjoined  at 
the  suit  of  the  owner  when  a  bank  of 
another  state  has  wrongfully  received  the 
certificates  of  stock  in  pledge  from  one  not 
the  owner  thereof,  and  not  authorised  to  so 
pledge  the  same,  and  In  attempting  to  have 
the  stock  transferred  to  the  bank  as  the 
owner  thereof  upon  the  books  of  the  cor- 
poration. Rej/noldt  V.  Touealin  Improve- 
ment Co.,  62  Neb.  236  (87  N.  W.  24). 

D.  Dividends  and  New  Stocic 
Allowance  of  unpaid  dividends  on  fore- 
closure by  building  and  loan  association, 
see  Building  and  Loan  Ataociatioia,  H4S- 
58. 
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Effect  of  pl«dg«  or  sal*  of  stoclc 

120.  (1901.)  The  vendee  or  pledgee  of 
shares  of  stock  in  a  corporation  Is  entitled 
to  all  dividends  which  are  declared  on  the 
stock  after  the  sale  or  pledge,  regardless 
whether  the  transfer  has  been  made  upon 
the  books  of  the  corporation.  Farmers  & 
Merchants  Bank  v.  Mosher,  63  Neb.  130  (88 
N.  W.  522). 

Effect  of  gamishment  of  corporation. 

121.  (1903.)  A  stockholder's  interest  In 
a  corporation,  and  In  all  of  Its  property  and 
rights.  Is  represented  by  bis  stock.  A  levy 
i:pon  the  stock  of  a  debtor  by  garnishment 
of  the  corporation  pursuant  to  the  statute 
will  Impound  dividends  upon  the  stock  de- 
clared while  the  proceedings  are  pending. 
Farmers  &  Merchants  Nat.  Bank  v.  Mosher, 
68  Neb.  724  (100  N.  W.  133). 

Assigrnment  of  dividends. 

122.  (1895.)  Dividends  declared  by  a 
corporation  upon  shares  of  Its  stock  belong 
to  the  parties  In  whose  names  the  shares 
of  stock  are  registered  in  the  books  of  the 
corporation  at  the  time  the  dividends  are 
declared,  but  such  ^^tvtdends  may  be  made 
the  subject  of  a  valid  contract  in  like  man- 
ner and  to  the  same  extent  as  T)ther  per- 
sonal property.  Cook  v.  Monroe,  45  Neb. 
349  (63  N.  W.  800). 

Preference  In  purchase  of  new  stock. 

123.  (1892.)  A  corporation  can  Issue  its 
stock  only  by  direction  of  the  corpora- 
tion, and  unless  there  are  stipulations  In  its 
charter  to  the  contrary,  its  stockholders 
are  entitled  pro  rata  to  a  preference  In  the 
purchase  of  the  new  stock.  Humboldt 
Driving  Park  Ass'n  v.  Stevens,  34  Neb.  628 
(52  N.  W,  568;  33  Am.  St.  Rep.  654). 

V.  wia^rnnTM  AND  STOCKHOLDEBS. 

Right  of  stockholders  of  railroad  to  re- 
pudiate sale  of  property,  see  RaHroaO*, 
1155. 

Power  of  corporation  to  hold  stock  in 
another  company,  see  post.  SI  266-268. 

Representation  of  corporation  by  stock- 
holders, see  po«(.  81  274,  275. 
A.  itights  and  liabilities  to  Corporations. 
Corporate  property. 

124.  (1903.)  Stockholders,  as  such,  have 
no  title  to  the  corporate  property  which 
they  may  'convey  or  Incumber  in  their  own 
name;  but  this  Is  only  another  way  of  say- 
ing that  the  corporation  must  act  through 
its  proper  agents,  and  in  the  prescribed 


way.  Home  Fire  Ins.  Go.  v.  Barber,  67  Neb. 
644  (93  N.  W.  1024;  108  Am.  St.  Rep.  716; 
60  U  R.  A.  927). 


OamlBhment  of  corporation. 


125.  (1901.)  The  real  and  not  the  ap- 
parent interest  of  a  stockholder  In  the 
property  of  the  corporation  represented  by 
shares  of  stock  registered  in  his  name,  may 
be  reached  by  garnishee  process  served  on 
the  corporation.  Farmers  Merchants  -Nat. 
Bank  v.  Moaher,  63  Neb.  130  (88  N.  W. 
552). 

126.  (1901.)  The  real  actual  rights  and 
interests  of  a  stockholder,  will  be  reached 
by  the  garnishment  upon  the  corporation 
without  regard  to  the  appearent  interest  of 
the  owner.  Farmers  d  Merchants  Nat. 
Bank  V.  Mosher,  63  Neb.  130  (88  N.  W.  S62). 

Dnea  and  assesamenta. 

127.  (1898.)  The  charter  of  the  Omaha 
Law   Library   association   examined,  and 

held  to  confer  authority  on  the  board  of  di- 
rectors of  the  corporation  to  enact  a  by- 
law Imposing  on  annual  due  on  each  of  its 
stockholders.  OmaAa  Law  Library  Aas'n  v. 
VOnnelJ,  55  Neb.  396  (75  N.  W.  837). 

128.  (1898.)  The  by-laws  of  the  Omaha 
Law  Library  Association  examined,  and 
held  not  to  attempt  an  assessment  of  the 
stock  of  the  corporation.  Omaha  Law  Li- 
brary Ass'n  V.  Connell,  55  Neb.  396  (75  N. 
W.  837). 

129.  (1898. )  An  assessment,  as  that 
term  Is  understood  In  corporation  law,  is 
a  levy  made  upon  the  stock  of  the  corpora- 
tion requiring  the  stockholder  to  pay  in 
proportion  to  the  amount  of  stock  owned 
by  him.  Omaha  Law  Library  As^n  v.  Con- 
nell, 55  Neb.  396  (75  N.  W.  837). 

130.  (1899.)  In  absence  of  statutory  au- 
thority or  power  given  by  articles  of  incor- 
poration there  can  be  no  assesflment  against 
paid-up  stock.  Enierpriae  Ditch  Co.  v. 
MOtptt,  58  Neb.  642  (79  N.  W.  560;  76  Am. 
St.  Rep.  122;  45  L  R.  A.  647n). 

131.  (1899.)  The  fully  paid-up  stock  of 
a  corporation  is  the  personal  property  of 
the  owner,  and  the  articles  of  incorporation 
and  laws  of  the  state  are  elemental  of  the 
contract  existing  between  the  corporation 
and  the  owner  of  stock,  and  may  not  be  so 
amended  by  legislative  enactment  as  to 
make  the  paid-up  stock  subject  to  an  assess- 
ment or  general  or  speclflc  assessments,  and 
forfeitable,  or  subject  to  summary  sale  by 
the  corporation,  for  the  nonipayment  of 
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Buch  assessment  Enterpriae  Ditch  Co.  v. 
Mo/ptt,  58  Neb.  642  (79  N,  W.  560;  76  Am. 
St.  Rep.  122;  45  U  R.  A.  647n). 

132.  (1906.)  When  corporate  stock  is 
fully  paid  up,  an  aaeessment  levied  thereon, 
as  provided  for  by  the  articles  of  Incorpora- 
tion and  stock  certificate,  and  levied  by  a 
board  of  which  the  objecting  stockholder 
was  a  member,  is  valid  and  enforceable. 
Mirage  Irrigation  Co.  v.  Sturgeon,  77  Neb. 
175  (108  N.  W.  977). 

Bights  of  coTporatton  as  creditor  of  stock- 
holder. 

133.  (1905.)  A  corporation  has  no  Hen 
upon  the  shares  of  its  stockholders  for 
debts  due  from  them  to  the  company,  unless 
such  lien  Is  provided  for  by  statute  or  by 
the  charter  or  by-laws  of  the  corporation. 
Herrick  v.  Humphrey  Hardware  Co.,  73- 
Neb.  809  (103  N.  W.  685). 

133a.  (1907.)  Where  a  stockholder  in  a 
bank  which  is  In  process  of  liquidation, 
who  is  indebted  to  the  bank,  refuses  to  pay 
his  Indebtedness  and  litigates  the  question, 
thereby  preventing  the  distribution  of  funds 
on  hand,  and  the  litigation  is  determined 
adversely  to  him,  he  should  be  charged 
with  interest  upon  the  amount  of  his  In- 
('ettedoess.  as  found  by  the  court,  down  to 
the  time  of  the  entry  of  judgment,  regard- 
less of  the  fact  of  the  ezUtence  of  such 
funds.  Gund  v.  Balkird,  80  Neb.  385  (114 
N.  W.  420). 

B.  MeeUngs. 
Election  of  officers,  see  post,  H  221-224. 

Cidling  meeting. 

134.  (Id03.)  Whether  less  than  a  ma- 
jority of  the  shares  of  stock  in  a  corpora- 
tion having  a  fixed  capital  stock,  divided 
into  a  definite  number  of  shares,  may  hold 
a  valid  meeting  and  bind  the  corporation, 
in  the  absence  of  any  rule  upon  the  sub- 
ject, left  undecided.  Haakell  v.  Read,  68 
Neb.  115  (96  N.  W.  1007). 

135.  (1903.)  Whatever  may  be  the  rule 
in  ^ase  of  stated  meetings,  or  those  reg- 
ub.rly  called  or  convened,  a  minority  of  the 
shares,  after  failure  of  the  stated  meeting 
for  election  of  officers,  cannot  call  a  new 
meeting  on  their  own  authority  and  hold 
a  valid  election.  Haskell,  v.  Read,  68  Neb. 
115  (96  N.  W.  1007). 

Bight  to  vote. 

136.  (1898.)  Prima  facie,  at  least,  the 
right  to  vote  stock  does  not  exldt  until  it 
has  been  registered  in  the  nahie  of  the  per- 
son seeking  to  vote  it.  Reynolds  v.  Briden- 
thai.  57  Neb.  280  (77  N.  W.  658). 


137.  (1903.)  As  a  general  rule  the  right 
to  vote  pledged  shares  of  stock  remains  la 
the  pledgor  until  foreclosure.  HaskeU  v. 
Read,  68  Neb.  107  (93  N.  W.  997). 

188.  (1903.)  It  is  not  necessary  that  a 
stockholder  shall  have  paid  for  his  stock 
In  full  to  enable  him  to  vote  all  his  shares 
at  an  election.  Haskell  v.  Read,  68  Neb. 
107  (93  N.  W.  997). 

139.  (1903.)  Whatever  might  be  the 
rule  as  to  a  bona  fiOe  purchaser  of  or  sub- 
scriber for  an  overissue  of  shares  o:  stock, 
one  who  procures  the  overissue  without  con- 
sideration, by  false  representations,  will  not 
be  heard  to  assert  that  a  stockholder  who 
voted  therefor,  relying  on  such  representa- 
tions. Is  estopped  to  question  the  validity  of 
the  shares.  HaskeU  v.  Read,  68  Neb  107 
(93  N.  W.  997). 

140.  (1903.)  A  stockholder  may  main- 
tain a  suit  to  enjoin  the  holder  of  shares 
issued  in  excess  of  the  amount  authorized 
by  the  articles  of  incorporation,  and  with- 
out  consideration,  from  voting  such  shares 
in  prejudice  of  his  rights,  and  to  procure 
cancelation  thereof.  Baskell  v  Read  68 
Neb.  107  (93  N.  W.  997). 

141.  (1903.)  The  officers  of  a  corpora- 
tion, in  conducting  an  election,  will  not  look 
behind  the  books  of  the  corporation  which 
show  who  are  registered  as  stockholders; 
but  a  court  of  equity  may  do  so,  and  may 
enjoin  a  pledgee  from  voting  the  shares 
pledged  In  prejudice  of  the  rights  of  the 
pledgor.  Haskell  v  Read,  68  Neb  107  (93 
N.  W,  997). 

0.  Suing  or  Defending  on  Behalf  of  Cor- 
poration. 
Bight  In  general. 

142.  (1900.)  A  corporaUon  holds  Its 
property  In  trust  for  Its  shareholders  who. 
like  other  beneficial  owners,  may  insist  that 
It  shall  be  properly  managed  and  preserved 
from  waste.  State,  ex  ret.  Buffbee,  v. 
Holmes,  60  Neb.  39  (82  N.  W.  109J. 

143.  (1900.)  wiiere  the  officers  of  a 
corporation  fail  and  refuse  to  protect  and 
conserve  the  corporate  property,  the  share- 
holders may  intervene  in  pending  suits  for 
the  purpose  of  protecting  their  own  inter- 
ests. State,  ex  rel.  Bugbee,  v.  Holmes,  60 
Neb.  39  (82  N.  W.  109). 

Action  to  set  aside  conveyance  by  corpora- 
tion. 

144.  (1881.)  A  stockholder  In  a  corpo- 
ration has  a  -  emedy  In  chancery  apinst  In- 
dividuals, in  whatever  character  Ibey  pro- 
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fess  to  act,  if  the  subject  of  complaint  is  an 
Imputed  violation  of  a  corporate  franclilse, 
or  the  denial  of  a  right  growing  out  of  It, 
for  which  there  Is  not  an  adequate  remedy 
at  law.  Such  an  action  lies  to  set  aside 
conveyances  made  by  officers  of  the  com- 
pany to  defendants  in  fraud  of  the  atock- 
holders.  Wilco*  v.  Bickel,  11  Neb.  154  (8 
N.  W.  436). 

145.  (1903.)  The  minority  stockholders 
can  maintain  an  action  in  their  owd  names 
10  set  aside  an  Illegal  transfer  of  all  prop- 
erty and  good  will  of  the  corporation,  when 
such  transfer  Is  made  by  the  board  of  dl-  ■ 
rectors  of  the  corporation  pursuant  to  In- 
structions of  the  majority  of  the  stock- 
holders. McLeod  V.  Lincoln  Mediail  Col' 
lege,  69  Neb.  &55  (98  N.  W.  672). 

Conditions  precedent. 

146.  (1894.)  Any  stockholder  of  a  cor- 
poration, whose  officers  have  abused  their 
trust  in  the  interest  of  another  corporar 
tlon,  may  without  previous  demand  upon 
the  directors  to  bring  suit,  maintain  in  his 
own  name.  In  behalf  of  his  corporation,  an 
action  for  redress  and  for  an  accounting 
between  the  two  corporation.  Impleading 
both  as  defendants.  Fitzgerald  v.  Fitzger- 
ald d  Matlory  Construction  Co.,  41  Neb.  374 
(59  N.  W.  838). 

147.  (1894.)  Where  the  directors  of  a 
corporation  having  the  authority  to  direct 
Its  litigation  are  themselves  guUty  of  the 
wrong  complained  of,  a  court  of  eaulty  will 
Interfere  at  the  Instance  of  the  stockhold- 
ers without  a  demand  and  refusal  upon  the 
part  of  the  directors  to  bring  the  suit,  for 
it  would  be  against  the  plainest  principles 
of  justice  to  permit  the  perpetrators  of  the 
wrong  to  conduct  a  litigation  against  them- 
selvea.  FitwgeraM  v.  Fitzgerald  d  Mallory 
CongtmcUon  Co.,  41  Neb.  374  (69  N.  W. 
838). 

Estoppel. 

148.  (1894.)  Acquiescence  by  a  stock- 
border  will  not  bar  a  recovery  in  a  suit 
brought  by  him,  in  behalf  of  a  corporation, 
to  recover  for  wrongs  committed  by  Its 
officers  in  the  Interest  of  another  corpora- 
tion. Fitzgentd  v.  Fitzgerald  Mallonf 
CoMtrwtion  Co.,  41  Neb.  374  (59  N.  W. 
838).  tOrermled.  44  Neb.  463;  67  Neb. 
644.1 

Pleading. 

149.  (1881.)  In  a  suit  by  stockholders 
to  set  aside  an  alleged  fraudulent  convey- 


lTIONS.  * 

ance  of  the  company's  property  by  Its  offi- 
cers to  defendant,  were  It  not  for  the  al- 
leged disorganized  condition  of  the  said 
corporation.  It  would  he  necessary  for  the 
petition  to  sUte  that  the  plaintiff  had  first 
applied  to  the  officers  or  managing  directors 
of  the  company  and  demanded  that  proper 
proceedings  be  taken  in  the  name  of  the 
corporation  for  the  protection  of  the  prop* 
erty,  but  the  allegations  of  the  petition  to 
the  effect  that  all  of  the  officers  of  the  com- 
pany have  absconded  and  their  wher»abouts 
unknown,  etc.,  constitute  a  sufficient  show- 
ing that  It  was  impossible  for  the  plaintiff 
to  make  such  demand.  Wilcox  v.  Bickel, 
11  Neb.  154  (8  N.  W.  486). 

Burden  of  proof. 

150.  (1894.)  In  an  action  on  behalf  of  a 
corporation  to  recover  the  discount  at  which 
certain  Ijonds  held  by  said  corporation  had 
been  by  Its  board  of  directors  ostensibly 
authorized  to  be  sold  to  the  stockholders 
of  said  corporation,  resulting,  however.  In 
such  sale  only  to  the  Individual  directors 
who  voted  to  authorize  It  and  to  parties  in 
privity  with  them  in  wrongfully  making 
such  sale,  held,  that  the  burden  of  proof 
strongly  devolved  upon  the  purdiasers  of 
said  bonds  at  the  discount  authorized  to 
show  affirmatively  that  the  price  paid  was 
the  fair  value  of  such  bonds;  and  the 
proofs,  as  well  as  Uie  finding  of  the  trial 
court,  having  been  adverse  to  such  showing, 
held  further,  that  the  discount  was  prop- 
erly recoverable.  Fitzgerald  v.  Fitzgerald  rf 
Mallory  Construction  Co.,  41  Neb.  874  (59 
N.  W.  838). 

D.  Liability  for  Corporate  Dates  and  Acts. 
Vatnia  and  grounds  in  genanL 

151.  (1898.)  Within  the  common-law 
rule  there  was  no  Individual  liability  of 
stockholders  in  a  corporation  for  Its  debts. 
Our  constitution  states  and  also  limits  the 
liability  of  a  stockholder  in  a  corporation 
for  its  debts.  Gorder  v.  Conner,  56  Neb. 
781  (77  N.  W.  883). 

Constitutional  and  statutory  provisions. 

152.  (1896.)  The  pi-ovlsions  of  section 
7,  article  XI,  of  the  constitution  of  Ne- 
braska, designated  "Corporations."  that 
"every  stockholder  In  a  banking  corporation 
or  Institution  shall  be  Individually  respon- 
sible and  liable  to  Its  creditors  over  and 
above  the  amount  of  stock  by  him  held  to 
an  amount  equal  to  his  respective  stock 
or  shares  so  held,  for  all  Its  liabilities  ao- 
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cnilng  wblle  he  remains  such  stockbolder," 
are  enforceable  without  apeciai  supplemen- 
tary statutory  enactments.  Farmers  Loan 
d  Tnut  Co.  V.  Funk,  49  Neh.  363  (68  N.  W. 
620). 

ContractB  and  seeaTltieB  for  payment  of 
corporate  liabilities. 

153.  (1895.)  An  agreement  by  the  cred- 
itors ol  an  insolvent  liank  with  the  stock- 
holders and  officers  thereof  to  discount 
their  claims  against  the  bank  ten  per  cent, 
to  throw  off  all  interest  after  a  certain 
date,  and  to  extend  the  time  of  payment  of 
the  claims  for  a  definite  period,  Is  a  suffl- 
cieot  coDsideratloD  for  a  bond  given  to  a 
trustee  of  such  creditors  by  such  stock- 
holders and  officers  to  secure  the  payment 
of  the  indebtedness  of  the  bank.  Mullen  v, 
Morris,  43  Neb.  S96  (62  N.  W.  74). 

154.  (1902.)  Where  the  creditors  of  a 
bank  agree  to  an  extension  of  time  of  the 
payment  of  their  claims  on  the  condition, 
among  others,  that  certain  of  the  stock- 
holders of  the  bank  shall  secure  the  pay- 
ment of  such  claims  by  the  execution  of  a 
trust  deed  to  real  estate,  the  grantors  in 
such  deeds  cannot,  by  an  agreement  among 
themselves  and  without  the  consent  of  the 
creditors,  determine  the  order  in  which  the 
trust  property  shall  be  sold,  or  compel  the 
creditors  to  exhaust  the  property  of  one 
before  that  of  another  Is  resorted  to.  Michi- 
■gan  Tnut  Co.  v.  City  of  Red  Cloud,  3  Unof. 
722  (92  N.  W.  900). 

Failure  to  publish  list  of  Indebtedness. 

Judgment  and  execution  against  corpora- 
tion as  condition  precedent,  see  post,  {$  182- 

191. 

155.  (1878.)  Where  the  president  and  a 
majority  of  the  board  of  directors  of  a  cor- 

.  poration  fall  to  make  and  publish  the  no- 
tice r^uired  by  the  statute,  of  all  the 
existing  debts  of  the  corporation,  the  stock- 
holders will  be  Jointly  and  severally  liable 
for  all  debts  contracted  by  such  corporation, 
while  the  officers  are  thus  lo  default.  Smith 
V.  Steele,  8  Neb.  115. 

156.  (1881.)  Debts  mentioned  in  sec- 
tions 136  and  139,  page  200,  Qeneral  Stat- 
utes. Comp.  Stats.,  sec.  136,  are  debts  aris- 
ing upon  contracts,  express  or  Implied,  and 
not  damages  for  torts.  Doolittle  v.  Marsh, 
11  Neb.  243  (9  N.  W.  54). 

157.  (1882.)  The  liability  of  a  stock- 
holder for  debts  contracted  by  the  corpora- 
tion, while  It  was  In  default  of  publication 
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of  the  annual  notice  required  by  law.  u  to 
the  amount  of  Its  debts.  Is  purely  statutory, 
and  cannot  and  should  not  be  extended  be- 
yond the  strict  letter  of  the  statute,  as 
primarily  a  stockholder  is  only  liable  for 
the  amount  remaining  unpaid  upon  liis 
stock.  Cody  v.  Smith,  12  Neb.  628  (12  N. 
W.  95). 

158.  (1893.)  The  stockholders  are  not 
liable  under  the  provisions  of  sections  136 
and  139,  chapter  11,  General  Statutes,  for 
a  debt  which  was  not  Incurred  while  the 
ofRcers  of  the  bank  were  in  debinlt  in  pub- 
lishing notice  of  the  condition  of  the  bank. 
Porter  v.  Sherman  County  Banking  Co..  36 
Neb.  271  (54  N.  W;  424);  (1893)  Oorder  v. 
Plattsmouth  Cannit^r  Co.,  36  Neb.  548  (54 
N.  W.  830). 

159.  (1895.)  SecUons  186  and  139.  chap 
ter  11.  General  Statutes  1873,  imposing  a 
liability  on  stockholders  for  omission  to  do 
certain  acts,  were  repealed  by  act  of  April 
8,  1891.  Kleckner  v.  Turk,  45  Neb.  176  (63 
N.  W.  469). 

160.  (1895.)  Corporators  will  not  be 
heard  to  allege  failure  to  become  a  de  jure 
corporation  In  order  to  escape  Indlvidaal 
liability  for  neglecting  to  comply  wth  statu- 
tory requirements.  Kleckner  v.  Turk  45 
Neb.  176  (63  N.  W.  469). 

161.  (1895.)  The  act  of  the  legislature 
approved  April  6.  1891,  entiUed  "An  act  to 
amend  section  136  and  section  139  of  chap- 
ter 16,  Compiled  Statutes  1889,  and  to  re- 
peal said  original  sections."  is  not  uncon- 
stitutional on  the  ground  that  the  subject 
matter  of  the  portion  of  the  act,  whicb 
makes  its  provisions  operative  ae  to  actions 
pending  or  accrued.  Is  not  expressed  In  or 
not  sufficiently  stated  In  the  title.  Kleckner 
V,  Turk,  45  Neb.  176  (63  N.  W.  469). 

162.  (1895.)  Section  139.  chapter  H. 
General  Statutes  1872,  making  stockholders 
Individually  liable  for  corporate  debts 
where  there  has  been  a  failure  to  give  no- 
tice and  other  requisites  of  organlzaton,  Is 
penal.  ^"lecfcncr  v.  Turk,  45  Neb.  176  (63 
N.  W.  469). 

 Effect  of  repeal  of  statute. 

163.  (1894.)  Where  the  law  commands 
corporations  to  do  certain  acts,  as  to  publish 
annually  a  notice  of  their  indebtedoesa,  sod 
declares  that  all  the  gtockholden  of  sucb  a 
corporation  shall  be  liable  for  all  the  debts 
of  the  corporation.  If  it  fails  to  comply  with 
the  requirements  of  the  statute,  then  such  a 
law  Is  designed  as  a  punishment  of  the 
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stockholders,  and  Is  penal,  and  not  con- 
tractual, and  hence  Its  repeal  pending  an 
action  against  stockholders  abates  the  ac- 
tion. Olobe  Publishing  Co.  v.  State  Bank  of 
Nebraska,  41  Neb.  175  (59  N.  W.  683;  27 
L.  R.  A.  854). 

164.  (1896.)  The  liability  imposed  by 
section  139,  chapter  16,  Complied  Statutes, 
as  orlgrinally  enacted,  was  penal  In  its 
character,  and  rights  of  action  thereunder 
not  reduced  to  Judgment,  abated  with  the 
repeal  of  said  section  without  a  saving 
clause.  Hoffue  v.  Cafiital  Nat.  Bank  of  Lin- 
coln, 47  Neb.  929  (66  N.  W.  1036). 

Befective  organization. 

165.  (1894.)  Where  a  statute  provides 
that  until  certain  things  are  done  by  per- 
sons forming  a  corporation,  such  as  the 
filing  of  its  articles  of  association  in  the 
office  of  a  public  officer,  the  stockholders 
In  such  corporation  shall  be  liable  for  the 
debts  thereof,  such  a  statute  Is  only  declar> 
atory  of  tbe  common  law.  Olobe  Publish- 
ing Co.  V.  State  Bank  of  Nebraska,  41  Neb. 
175  (59  N.  W.  683:  27  L.  R.  A.  854). 

166.  (1894.)  Until  the  requirements  of 
a  statute  providing  that  certain  things  are 
to  be  done  by  persons  desiring  to  form  a 
corporation,  have  been  complied  with,  a  de 
jure  corporation  does  not  exist,  and  the 
stockholders  thereof  are  Jointly  and  sev- 
erally liable  for  the  debts  contracted  by 
such  voluntary  unincorporated  association 
of  i>er£ons;  and  such  a  statute  and  tbe 
rights  of  creditors  acquired  thereunder  are 
contractual  in  their  nature.  Olobe  Publish- 
inff  Co.  V.  State  Bank  of  Nebraska,  41  Neb. 
175  (59  N.  W.  683;  27  L.  R.  A.  854). 

167.  (1894.)  Where  persons  attempt  in 
good  faltb  to  incorporate  themselves  into 
a  valid  corporation,  and  such  a  corporation 
actually  enters  upon  the  discharge  of  cor- 
porate functions  and  so  continues  for  a 
considerable  time  unchallenged  by  tbe  state, 
persons  who  contract  with  such  a  corpora- 
tion cannot  hold  the  stockholders  thereof 
liable  on  such  contract  because  It  transpires 
that  by  some  mistake  or  oversight  the  cor- 
poration bad  never  become  a  technical  de 
jure  corporation.  Qlobe  Publishing  Co.  v. 
State  Bank  of  Nebraska,  41  Neb.  175  (59  N. 
W.  683;  27  L.  R.  A.  854). 

168.  ( 1890. )  Promissory  notes  purport- 
ing to  be  executed  by  a  corporation  con- 
strued to  be  the  obligations  of  tbe  corpora- 
tion, and  not  of  the  members  thereof. 
Nebraska  Nat.  Bank  of  York  v.  Ferguson, 


49  Neb.  109  (68  N.  W.  370;  59  Am.  St.  Rep. 
522). 

Liability  for  unpaid  subscriptions. 

169.  (1893.)  Under  section  4.  article  XI, 
of  the  constitution  of  Nebraska  the  original 
subscribers  for  stock  of  a  corporation  or 
Joint  stock  association  are  liable  to  the 
creditors  of  such  corporation  or  association 
for  the  amount  unpaid  on  said  subscription, 
and  such  liability  shall  follow  the  stock 
without  releasing  such  subscriber.  Com' 
mercial  Nat.  Bank  of  Omaha  v.  Oibson,  37 
Neb.  750  (56  N.  W.  616). 

170.  (1895.)  The  capital,  including  un- 
paid subscriptions  for  stock  of  a  corpora- 
tion, is  a  trust  fund  for  the  payment  of  its 
creditors.   Gitkie  d  Anson  Co.  v.  Dawson 

Town  Oas  Co.,  46  Neb.  333  (64  N.  W.  1097). 

 Bight  of  creditor  to  enforce  liability. 

171.  (1898.)  One  creditor  of  a  corpora- 
tion cannot  maintain  an  action  in  his  own 
name  and  for  his  own  benefit  against  the 

debtor  stock  subscribers  of  a  corporation; 
but,  to  subject  unpaid  stock  subseriptions 
to  the  payment  of  corporate  debts,  all  debtor 
stock  subscribers  and  all  creditors  of  the 
corporation  should  be  made  parties,  and  a 
receiver  appointed.  Fan  Pelt  v.  Gardner, 
54  Neb.  701  (75  N.  W.  874). 

172.  (1901.)  The  liability  of  a  stock- 
holder for  the  unpaid  subscription,  whether 
It  Is  due  to  the  corporation  or  not,  does  not 
run  direct  to  the  creditor,  but  his  obligation 
Is  through  the  corporation.  Bohrer  v. 
Adair,  CI  Neb.  824  (86  N.  W.  495). 

173.  (1901.)  In  this  state  an  action  at 
law  cannot  be  maintained  by  a  creditor  of 
an  insolvent  corporation  against  a  stock- 
holder in  such  corporation  for  his  unrald 
subscription;  such  action  can  only  be  main- 
tained by  a  bill  in  equity  for  the  benefit  of 
all  the  creditors  of  such  corporation  and 
against  all  the  stockholders  thereof  whose 
subscriptions  are  unpaid.  Reed  v.  Burg, 
2  Unof.  117  (96  N.  W.  414). 

 Release  of  subscriber  by  corporation. 

174.  (1898.)  A  provision  In  tbe  char- 
ter of  a  corporation  organized  under  the 
laws  of  this  state  which  provides  that  the 
private  property  of  a  stockholder  shall  not 
be  liable  for  tbe  debts  of  the  corporation  Is 
void,  in  so  far  as  It  attempts  to  exempt  the 
stockholder  from  liability — for  his  unpaid 
stock  subscription — for  the  payment  of  cor- 
porate debts.  Van  Pelt  v.  Gardner,  64  Neb. 
701  (75  N.  W.  874). 
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Persons  liable. 

175.  (1903.)  After  acquiring  the  stock 
of  another  corporation,  a  sarlngB  bank  be- 
comes subject  to  any  liability  thereon  the 
same  as  other  stockholders.  Hill  v.  Bhtn- 
ing,  69  Neb.  152  (95  N.  W.  24). 

Bxtent  of  UablUty. 

176.  (1893.)  W.  and  T.  were  conduct- 
ing a  private  hank  at  L.,  and  on  Norember 
1,  1887,  organized  a  corporation  with  an  &!• 
leged  capital  of  |50,000,  of  which  they  re- 
tained a  controlling  Interest  They  turned 
over  the  deposits  and  assets  of  the  private 
bank  to  the  new  corporation,  and  notes 
were  taken  from  a  number  of  the  stock- 
holders for  the  amount  of  their  stock. 
Held,  That  the  stockholders  were  liable  for 
th?  unpaid  stock  held  by  each,  and  for  a 
sum  equal  to  the  shares  so  held  by  each 
for  all  liabilities  of  the  bank  accruing  while 
he  was  a  stockholder.  Porter  v.  ShermaH 
County  Banking  Co.,  36  Neb.  271  (64  N  W 
424). 

177.  (1894.)  When  the  law  prescribes 
what  the  liability  of  a  shareholder  shall  be, 
for  Instance,  that  such  shareholder  shall  be 
liable  to  the  creditors  of  the  corporation 
for  double  the  amount  of  his  stock,  op  for 
a  sum  equal  to  the  amount  of  his  stock,  or 
for  the  amount  remaining  unpaid  on  his 
subscription  to  the  stock  of  such  company, 
the  law  is  then  speaking  of  and  flxing  the 
liability  of  a  stockholder  In  a  corporation 
de  jure,  as,  without  an  express  statute,  a 
stockholder  In  such  a  corporation  would 
not  be  liable  for  any  debt  whatsoever  of 
such  corporation.  Globe  PubliaMnff  Co.  v. 
State  Bank  of  Nebratka.  41  Neb.  176  (69 
N.  W.  683;  27  L.  R.  A.  864). 

178.  (1894.)  Persons  who  organize  them- 
selves into  a  de  jure  corporation,  when  a 
statute  la  in  force  firing  the  liability  of 
stoi?kholders  for  debts  of  the  corporation. 
Incorporate  it  into,  and  It  become  a  part 
ol,  their  charter,  and  they  impliedly  agree 
and  assent  that  their  liability  for  the  debts 
of  the  corporation  shall  be  as  fixed  by  such 
a  law.  aiobe  PublUhing  Co.  v.  State  Bank 
of  Nebraska,  41  Neb.  175  (59  N.  W.  683;  27 
L.  R.  A.  854). 

179.  (1898.)  Section  4,  article  XI,  of 
the  constitution  (Miscellaneous  Corpora- 
tions), by  fixing  the  liability  of  stockhold- 
ers, limits  such  liability,  and  It  is  not 
within  the  power  of  the  legislature  to  er- 
lend  it.  Van  Pelt  v.  Gardner,,  54  Neb  701 
(75  N.  W.  874).  ' 
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180.  (1898.)  The  IlabUlty  of  a  stod 
subscriber,  for  corporate  debts,  except  he  be 
a  stock  subscriber  of  a  banking  ooiporttloii, 
is  limited  to  the  amount  of  his  unpaid 
stock  subscription.  Van  Pelt  v.  Gardner, 
54  Neb.  701  (76  N.  W.  874);  (1898)  OonfCT 
V.  Conner,  66  Neb.  781  (77  N.  W.  383). 
Set-off  against  suit  by  stockholder. 

181.  (1898.)  In  an  acUon  by  a  stock- 
holder of  an  Insolvent  corporation  to  enjoin 
an  execution  sale  of  real  estate  which  bad 
been  purchased  by  him  from  the  memben 
of  a  firm  against  whom  the  defendant  had 
recovered  the  judgment  on  which  the  eiecn- 
tlon  was  issued,  the  answer  chained  that 
all  the  stockholders  of  such  corporation 
were  liable  for  the  payment  of  the  debt 
which  was  the  basis  of  the  Judgment,  and 
Baked  that  they  be  brought  In  and  required 
to  pay  the  same.  Held,  Not  to  consulate 
a  counterclaim  within  the  meaning  of  sec- 
tion 99  of  the  code  of  civil  procedure. 
Wehn  V.  Fall.  65  Neb.  547  (76  N.  W.  13;  70 
Am.  St.  Rep.  897). 

Necessity   of   Judgment   and  emeOOm 
against  corporati(m. 

182.  (1893.)   The  constltuUonal  require- 
ments, that  the  exact  amount  JusUy  doe 
shall  be  first  ascertained,  and  that  the  cor 
porate  property  shall  have  been  exhausted 
before  enforcing  individual  liability  for  un- 
paid subscription  for  stock,  are  sufBciently 
met  by  the  rendition  of  a  Judgment  and 
the   return   of   an   execution  nutla  bout 
against  the  corporation  whose  stockholders 
are  sought  to  be  held  liable  to  Its  creditora 
Cowmercto/  Nat.  Bank  of  Omaha  v.  Gibaon 
37  Nob.  750  (56  N.  W.  616);   (1898)  Van 
Pelt  V.  OarOner,  64  Neb.  701  (75  N  W 
874). 

183.  (1894.)  The  creditors  of  a  de  ysrv 
corporation  have  no  right  of  action  against 
the  stockholders  thereof  untH  they  have 
reduced  their  claims  against  the  corporation 
to  judgment,  and  until  execution  issued 
upon  such  judgment  has  been  returned, 
wholly  OP  in  part,  unsatisfied.  Globe  Pub- 
lishing Co.  V.  state  Bank  of  Kelmuka,  41 
Neb.  175  (59  N.  W.  683;  87  L.  R.  a  8B4). 

184.  (1894.)  The  word  "ascertained," 
In  section  4,  article  Xl,  of  the  constltuUon. 
means  "Judicially  ascertained;"  and  to  "Ju- 
dicially ascertain"  the  amount  dne  from  a 
corporation  to  a  creditor  thereof  means  to 
have  the  finding  and  Judgment  or  decree  of 
a  court  as  to  such  amount,  and  such  a  cred- 
itor's cause  of  action  does  not  accrue  ontU 


Digitized  by 


1185 


CORPORATIONS. 


1194 


the  return  unsattefled  In  whole  or  in  part 
of  an  execution  Ismied  on  a  judgment  ren- 
dered in  his  favor  against  the  corporation 
for  the  corporate  debt.  Glofte  Publiahing 
Co.  V.  State  Bank  of  Ne1>ra*ka,  41  Neb.  175 
(5»  N.  W.  683;  27  L.  R.  A,  854);  (1898) 
German  Nat  Bank  v.  Farmers  d  Merchants 
Bank,  54  Neb.  693  (74  N.  W.  1086). 

185.  (1896.)  An  acti(m  to  enforce  the 
Btattttory  liability  of  a  stockholder  arising 
from  a  corporation's  failure  to  publish  an 
annual  notice  of  Ita  indebtedness  as  re- 
quired by  law,  cannot  be  maintained  until 
after  a  Judgment  has  been  rendered  against 
such  corporation  by  which  has  been  ju- 
dicially ascertained  the  amount  owing  by  It 
Following  G/o6e  PwbUahing  Co.  v.  State 
Bank  of  KebrasJca,  41  Neb.  175.  Ball  v. 
Wickt,  45  Neb.  367  (63  N.  W.  806). 

186.  (1895.)  In  all  cases  ol  claims 
against  corporations  and  joint  stock  asso 
clatlons  the  exact  amount  justly  due  rtiall 
be  first  ascertained,  and  after  the  corpo- 
rate property  shall  have  been  exhausted 
the  individual  subscribers  thereof  shall  be 
IndiTldually  liable  to  the  extent  of  their 
unpaid  snbscrlpttons,  and  the  liability  for 
the  unpaid  subscriptions  shall  follow  the 
stock.  Oilkie  Anton  Co.  v.  Dawson  Town 
Qas  Co.,  4«  Keb.  833  (64  N.  W.  1097). 

187.  (1896.)  The  constitutional  reaulre- 
ment  (const.,  art  XI,  sec.  4,  under  "Miscel- 
laneous Corporations")  that  the  indebted- 
ness of  a  corporation  shall  be  ascertained 
and  the  corporate  assets  exhausted  before 
the  enforcement  of  indlTldual  liability  of 
stockholders,  applies  to  banking  corpomr 
tlons.  Farmera  Loan  &  Trust  Co.  v.  Fttnfc, 
49  Neb.  363  (68  N.  W.  620). 

188.  (1897.)  Section  4,  article  XI,  of 
the  constitution,  under  miscellaneous  cor- 
porations, makes  the  liability  of  subscribers 
for  unpaid  subscriptions  a  secondary  lia- 
bility to  be  enforced  only  after  the  amount 
of  the  debts  has  been  judicially  ascer- 
tained and  the  corporate  property  exhausted. 
State  V.  Gtemon  Savings  Bank,  50  Neb.  734 
(70  N.  W.  221). 

189.  (1897.)  A  proceeding  by  the  re- 
ceiver of  an  Insolvent  banK  to  collect  un- 
paid subscriptions  to  its  capital  stock  is 
one  on  behalf  of  creditors  of  the  corpora- 
tion, and  Is  a  "case  of  clalm^'  against  ii 
within  the  meaning  of  section  4,  article  XI, 
of  the  constitution  requiring  the  amount 
due  to  be  ascentalned  and  the  corporate 


property  first  exhausted.  State  v.  Cterman 
Savings  Bank,  50  Neb.  734  (70  N.  W.  221). 

190.  (1898.)  Until  the  legal  remedy  has 
been  exhausted  a  creditor  of  an  insolvent 
and  dissolved  corporation  cannot  obtain 
satisfaction  of  his  claim  by  suit  against  a 
stockholder  who  has  in  any  way  come  Into 
possession  of  corporate  assets.  Wehn  v. 
Fall,  55  Neb.  547  (76  N.  W.  13;  70  Am.  St. 
Rep.  397). 

191.  (1902.)  It  is  not  necessary  that  a 
receiver  of  an  insolvent  bank  procure  exe- 
cutions against  liimself  and  .a  return  of 
nulla  bona  on  all  Claims  against  the  bank 
before  commencing  action  to  enforce  stock- 
holder's liability.  Brinkworth  v.  Hazlett, 
64  Neb.  592  (90  N.  W.  537). 

 Waiver  or  estoppal  affecting  neces- 
sity. 

192.  (1897.)  The  members  of  a  board 
of  directors  of  an  insolvent  corporation  who 
took  part  In-  a  meeting  of  said  board  at 
which,  by  a  unanimous  vote,  an  assessment 
upon  the  unpaid  subscriptions  of  such  di- 
rectors was  declared  necessary  to  discharge 
the  debts  of  the  corportalon  and  accord- 
ingly there  were  made  such  assessments, 
are  in  no  situation  to  question  their  lia- 
bility for  the  amount  of  such  assessments 
because  of  the  &ct  that  no  judgment  had 
been  rendered  against  the  corporation,  and 
its  want  of  assets  established  by  the  return, 
nulla  bona,  of  an  execution  against  It  Wy- 
mon  V.  WitUams,  52  Neb.  833  (73  N.  W. 
285). 

Conclusivenen  of  judgment  against  cor- 
poration. 

193.  (1900.)  A  stockholder  is  bound  by 
a  decree  of  a  court  of  equity  against  a  cor- 
poration in  enforcement  of  a  corporate  duty, 
although  not  a  party  as  an  Individual,  but 
only  through  representation  by  the  com- 
pany. Commonwealth  Mutual  Fire  Ins  Co. 
V.  Hayden  Bros.,  60  Neb.  636  (83  N.  W. 
922;  83  Am.  St  Rep.  646).  [Rehearing.  61 
Neb.  454.] 

Judgment   against   stockholder  In  anlt 
against  corporation. 

194.  (1901.)  A  court  having  jurisdic- 
tion of  an  Insolvent  corporation  for  the 
purpose  of  winding  up  its  affairs  has  no 
authority  to  render  a  personal  judgment 
against  one  of  its  stockholders  who  Is  not 
a  party  to  the  action  by  service  of  process 
or  voluntary  appearance.  Neither  has  the 
court  In  such  case  authority  to  adjudicate 
the  fact  of  membership  In  the  corporation. 
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CommonweaUh  Mutual  Fire  Ins  Co.  v.  Hay- 
den  Broa.,  61  Neb.  454  (85  N.  W.  443); 
(1907)  Howell  V.  Malmgren,  79  Neb.  16 
(112  N.  W.  313). 

195  (1900.)  The  theory  upon  which  a 
stockholder  is  held  to  be  concluded  by  a 
Judgment  rendered  against  him  in  a  suit 
brought  to  enforce  a  corporate  obligation 
Is  that,  although  not  personally  served 
with  process,  he  Is  before  the  conrt  as  an 
Integral  part  of  the  corporation  and  that 
the  corporation  representd  him.  Common- 
wealth Mutual  Fire  Ing.  Co.  v.  Hayden  Bros., 
60  Neb.  636  (83  N.  W.  922;  83  Am.  St.  Rep. 
545). 

196.  (1901.)  In  an  action  for  winding 
up  the  affairs  of  an  Insolvent  corporation  an 
assessment  upon  stockholders  is  conclusive 
only  to  the  extent  that  it  ascertains  the 
amount  of  corporate  assets  and  liabilities 
and  declares  the  necessity  for  making  the 
assessment  Commonwealth  Mutual  Fire 
Ins.  Co.  V.  Hayden  Bro».,  61  Neb.  454  (  8B 
N.  W.  443). 

Actions  to  enforce  liability. 
 Parties. 

197.  (1896.)  The  special  individual  lia- 
bility of  a  stockholder  In  a  banking  corpora- 
tion or  institution,  superadded  to  his  ordi- 
nary liabllty  by  secton  7,  article  XI,  of  the 
constituttc  1,  is  for  the  creation  of  a  trust 
fund  for  the  benefit  of  all  creditors  of  the 
banking  corporation  or  Institution  In  which 
stock  is  held,  and  an  action  to  render  avail- 
able such  liabllty  must  be  prosecuted  by 
one  credtor  of  such  corporation  or  Institu- 
tion for  the  benefit  of  all  other  creditors, 
or  by  the  receiver  of  such  corporation  or 
institution  when  there  is  a  receiver.  Farm- 
ers Loan  A  Trust  Co.  v.  Funk.  49  Neb.  353 
(68  N.  W.  520). 

198.  (1898.)  The  corporation  Is  not  a 
necessary  party  to  a  suit  by  creditors 
against  stockholders  for  unpaid  stock  sub- 
scription. Van  Pelt  v.  Oardner,  54  Neb,  701 
(75  N.  W.  874). 

199.  (1899.)  An  action  for  the  enforce- 
ment of  the  individual  liability  of  the  stock- 
holders of  a  banking  corporation  must  be 
prosecuted  by  one  creditor  for  the  benefit  of 
all,  or  by  the  receiver  of  the  corporation. 
Brown  V.  Brink,  57  Neb.  606  (78  N.  W.  280). 

200.  (1899.)  In  a  suit  by  a  receiver  to 
enforce  Individual  liability  of  stockholders 
a  creditor  cannot  intervene  unless  plaintiff 
abuses  his  trust  or  acts  in  bod  faith.  Brown 
«.  Brink,  57  Neb.  606  (78  N.  W.  280). 


201.  (1902.)  When  a  hill  in  equity  li 
filed  by  the  creditors  of  an  insolvent  cor- 
poration for  the  purpose  of  subjecting  the 
unpaid  subscriptions  of  the  capital  rtock 

of  such  corporation  to  the  payment  of  the 
corporate  debts,  it  Is  necessary  that  each 
one  of  the  delinquent  subst^ribers  to  snch 
capital  stock  be  made  a  party  defendiDt; 
and  unless  all  are  made  parties  defendsnt. 
or  some  good  and  sufficient  reason  appeirs 
upon  the  face  of  the  p'ttitlon.  such  as  death, 
insolvency,  or  inability  to  reach  with  the 
process  of  the  court  the  delinquent  sub- 
scribers not  joined  as  defendants,  the  peti- 
tion Is  bad  because  of  a  non-joinder  of  par- 
ties defendant.  Fremont  Package  Mfg.  Co. 
V.  Storey,  2  Unof.  325  (96  N.  W.  416). 

202.  (1904.)  A  single  creditor  canoot 
maintain  an  action  at  law  against  a  part 
of  the  stockholders  of  an  insolvent  cm- 
poration  for  a  violation  of  the  provisions 
of  section  136,  chapter  16,  Complied  SUt- 
utes.  Such  action  should  be  bronght  in 
equity,  by  the  receiver  if  there  be  one,  or 
by  a  creditor  on  his  own  behalf,  and  for 
all  the  other  creditors  slmilarlly  situated, 
against  all  of  the  stockholdere  of  the  cor- 
poration. Emanuel  v.  Barnard.  71  Neb.  756 
(99  N.  W.  666). 

■  Defenses. 

203.  (1897.)  A  Judgment  rescIndlDg  t 
purchase  of  corporate  stock  on  the  ground 
of  fraudulent  representations  of  the  seller. 
Is  a  bar  to  a  subsequent  action  by  a  creditor 
of  the  corporation  against  the  buyer  to  en- 
force his  liability  as  a  stockholder.  Creigh- 
ton  V.  Keith.  50  Neb.  810  (70  N.  W.  m). 

204.  (1900.)  It  is  no  defense  to  a  stock- 
holder in  an  insolvent  national  bank.  w>i'> 
is  sued  by  the  receiver  on  his  Individual 
liablUy  upon  an  assessment  ordered  by  the 
comptroller  of  the  currency,  to  say  that  the 
recever  has  unlawfully  disposed  of  such 
claim,  and  that  the  creditors  of  snch  bank 
will  not  receive  of  the  proceeds  thereof  as 
much  as  ttiey  are  entitled  to  have.  Bcha- 
berg  v.  McDonald,  60  Neb.  493  (83  N.  W. 
737). 

205.  (1902.)  In  an  action  by  the  re- 
ceiver of  an  insolvent  bank,  to  enforce  a 
stockholder's  liability,  misconduct  of  the  re- 
ceiver and  his  pobscssIotj  of  unreported  as- 
sets Is  no  defense.  Brinkworth  v.  HazletL 
64  Neb.  592  (90  N.  W.  537). 

206.  (1904.)  The  overruling  of  objec- 
tions to  the  discharge  of  a  receiver-  of  a 
corporation,  on  the  ground  that  the  double 
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UabUIty  of  stockholders  had  not  been  en- 
forced, is  not  a  bar  to  an  action  to  enforce 
Buch  liability.  Hamilton  Nat.  Bank  v. 
American  Loan  <£  Trust  Co.,  72  Neb.  81  (100 
N.  W.  202). 

 XJmitatlon  of  action. 

207.  (1890.)  An  action  against  stocks 
holders  of  a  corporation  under  section  186. 
chapter  16.  Compiled  Statutes,  for  failing 
to  publish  the  amount  <^  its  Indebtedness, 
is  quasi-penal  only,  and  not  barred  In  one 
year  as  a  penal  action,  the  limitation  being 
the  same  as  in  other  contracts.  Howell 
Bros.  V.  Robert$,  29  Neb.  483  (46  N.  W.  923). 
[Dlaapproved.  Globe  Publishing  Co.  v.  State 
Batik,  41  Neb.  175.] 

208.  (1890.)  Section'  136,  chapter  16, 
Compiled  Statutes,  which  makes  stockhold- 
ers in  a  corporation  liable  for  debts  con- 
tracted by  the  corporation  while  Its  offlcen 
are  In  default  in  publishing  an  annual  no- 
tice stating  "the  amount  of  all  of  Its  ex- 
isting debts,"  la  gMfWi-penal,  only,  but  Is 
not  a  penalty,  the  evident  purpose  being  to 
secure  the  rights  of  creditors,  and  an  action 
to  recOTor  such  debts  Is  not  barred  by  the 
statute  of  limitations  in  one  year.  Coy  V. 
Jones.  30  Neb.  798  (47  N.  W.  208;  10  L;  R. 
A.  658).  [OremUed.  Olobe  Publishino  Co. 
V.  State  Bank,  41  Neb.  175.] 

209.  (1898.)  A  cause  of  action  against 
stockholders  of  a  corporation,  by  a  creditor, 
to  subject  their  unpaid  stock  subscriptions 
to  the  payment  of  his  debt,  accrues  when 
the  exact  amount  justly  due  the  creditors 
from  the  corporation  has  been  ascertained 
and  the  corporate  property  exhausted,  and 
is  barred  in  four  yetfre  thereafter.  Van 
Pelt  V.  Gardner,  54  Neb.  701  (75  N.  W.  874). 

 Weight  and  snffleiency  of  erldenca. 

210.  (1902.)    Where  evidence  is  merely 


conflicting,  finding  of  the  trial  court  that 
a  party  was  owner  of  certain  shares  in  the 
bank  on  which  liability  Is  sought  to  be  en- 
forced, at  the  time  of  Insolvency  will  not  be 
disturbed.  Brinkvoorth  v.  Hazlett,  64  Neb. 
592  (90  N.  W.  537). 

-  Judgment. 

211.  (1898.)  The  decree  should  not  be 
a  joint  one  against  all  subscribers  for  the 
amount  of  the  corporate  debts,  but  a  several 
Judgment  against  each  subscriber  for  the 
amount  of  his  unpaid  subscription.  Van 
Pelt  V.  Gardner,  54  Neb.  701  (75  N.  W. 
874). 

212.  (1898.)   The  decree  should  provide 


for  an  ezeentlon  against  each  subscriber 
for  his  proportionate  share  of  tlie  coivorate 
debts,  interest,  and  costs,  and,  if  any  ezecu' 
tion  should  not  be  collected  In  full,  then  for 
the  issuance,  upon  order  of  the  court,  of 
additional  executions  from  time  to  time 
against  each  solvent  subscriber  for  his  pro- 
portionate share  of  the  corporate  debt  re- 
maining unpaid.  Von  Pelt  v.  Gardner,  54 
Neb.  701  (75  N.  W.  874). 

 Execution  and  enforcement  of  Jud^ 

ment. 

213.  ( 1880. )  A  homestead  cannot  be 
subjected  to  the  payment  of  a  stockholder's 
liability  for  the  debt  of  a  corporation  of 
which  the  homesteader  Is  a  stockholder. 
Bmith  V.  Schmitz.  10  Neb.  600  (7  N.  W.  329). 

— —  Bevlew. 

214.  (1897.)  In  an  action  by  a  receiver 
of  a  bank  against  one  who  had  held  some 
of  its  unpaid  stock,  and  his  transferee 
thereof  for  the  amount  of  an  assessment 
thereon,  in  which  It  was  sought  to  obtain 
judgment  against  one  defendant  If  certain 
allegations  of  fraud  against  him  should  be 
sustained  by  the  proofs  to  be  adduced,  and  . 
if  not  so  sustained  then  against  the  other 
defendant,  the  cause  must  be  tried  on  appeal 
as  one  for  alternative  relief;  and  the  evi- 
dence not  being  found  sufflclent  to  charge 
the  original  holder  of  the  stock  on  the 
theory  proceeded  on  against  him  In  the 
district  court,  he  cannot  be  held  liable  In 
the  supreme  court  on  a  different  theory. 
Morrill  v.  Crawford,  51  Neb.  284  (70  N.  W. 
954). 

Contribution  among  stockholders. 

215.  (1898.)  Where  a  stock  subscriber 
discharges  a  debt  of  an  Insolvent  corpora- 
tion for  which  all  the  stock  subscribers 
thereof  are  liable,  he  may  maintain  an  ac- 
tion for  contribution  against  his  co-sub- 
scribers. Bennison  v.  McConnell,  56  Neb. 
46  {76  N.  W.  412). 

216.  (1898.)  A  subscriber  to  corporate 
stock  who  has  paid  oft  a  deficiency  judg- 
ment against  the  corporation  Is  not  es- 
topped from  maintaining  a  suit  for  contri- 
bution against  his  co-subscribers  by  the  fact 
that  he  participated  In  a  distribution  made 
of  the  assets  of  the  corporation  by  the 
stockholders,  the  debt  discharged  by  him 
not  being  provided  for  in  such  distribu- 
tion. Bennison  v.  McConnell,  66  Neb.  46 
(76  N.  W.  412). 

217.  (1898.)    An   agreement   by  stock- 
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holders  of  a  coit>oratlon  to  Indemnify  one 
for  the  personal  assumption  or  payment  of 
a  corporate  debt,  or  to  contribute,  may  be 
enforced.  Oorder  v.  Connor,  66  Neb.  781 
(77  N.  W.  38S). 

218.  (1898.)  A  voluntary  assumption  of 
the  debt  of  a  corporation,  or  a  voluntary 
payment  of  Its  debt,  or  the  two  in  combina- 
tion, will  not  alone  confer  on  a  stockholder 

of  the  corporation  the  right  to  contribution 
from  the  other  members.  Oorder  v.  Conner, 
56  Neb.  781  (77  N.  W.  383). 

219.  (1898.)  As  between  the  stock  sub- 
scribers and  the  creditors  of  a  corporation, 
each  stock  subscriber  Is  liable  to  the  extent 
of  his  unpaid  stock  subscripton.  As  .be- 
tween themselves,  each  stock  subscriber  is 
liable  for  his  proportionate  share  of  the  cor- 
porate debts,  and  one  stock  subscriber  who 
has  been  compelled  to  pay  more  than  his  ■ 
proportionate  share  may  sue  his  eo-sub- 
scrlbers  for  contribution.  Van  Pelt  v.  Oard^ 
ner,  54  Neb.  701  (75  N.  W.  874).  ■ 

220.  (1904.)  Where  a  stockholder  of  a 
state  bank  advances  his  own  funds  to  pay 
the  debts  of  the  bank  In  pursuance  of  an 
agreement  of  the  stockholders  that  each 
should  contribute  in  proportion  to  the  num* 
ber  of  shares  of  stock  held  by  him,  the  ad- 
vancing stockholder  may  maintain  an  ac- 
tion against  the  other  stockholders  for  an 
accounting  and  contribution,  without  hav- 
ing first  exhausted  the  assets  of  the  bank. 
Davidson  v.  Oretna  State  Bank,  69  Neb.  63 
(80  N.  W.  256). 

VI.  OinCBBS  AND  AQENTS. 
By-blddlng  by  offlcer  of  loan  association, 

see  Building  and  Loan  Associations,  %  8. 

Representation  of  corporation  by  officers 
and  i^nts.  see  post,  II  272-325. 

A.  Blection  and  Qnnliflcations. 

Right  of  stockholder  to  vote,  see  ante, 
SS  136-141. 

Number  of  ToteB  neeeasary  for  aleetion. 

221.  (1903.)  Where  a  corporation  has  a 
fixed  capital  stock,  divided  Into  a  definite 
number  of  shares,  a  majority  of  all  the 
shares  is  necessary  to  a  valid  election  in 
the  absence  of  some  rule  to  the  contrary. 
Haskell  v.  Read,  68  Neb.  107  (93  N.  W.  997). 
[Withdrawn  on  rehearing.  68  Neb.  116.1 

Xffect  of  illegal  eleetion. 

222.  (1898.)  A  stockholder  may  obtain 
an  injunction  to  restrain  persons  claiming 


to  have  been  elected  directora  from  acting 
as  such,  when  the  election  was  Illegal  and 
void.  ReynoMs  v.  BridentJua,  57  Neb.  280 
(77  N.  W.  658). 

Action  to  test  validity  of  election. 

223.  (1903.)  It  seems  that  In  this  state 
a  stockholder  may  maintain  a  suit  In  eqalty 
to  try  the  validity  of  an  election  of  offlcerB 
and  directors  of  a  private  corporation,  and 
determine  whether  persons  claiming  to  be 
such  are  entitled  to  act  in  that  ca^Acity. 
Haskell  v.  Read,  68  Neb.  107  (93  N.  W. 
997). 

224.  (1903.)  Whether  or  not  a  stock- 
holder may  maintain  a  suit  to  tiy  the  va- 
lidity of  an  election  of  corporate  offlcers, 
tlw  court  may  inquire  into  the  validity  ot 
the  election  and  pass  upon  the  title  to  cor- 
porate  offlcers  when  necessary  to  do  com- 
plete Justice  In  a  suit  of  which  it  has  Jnr^ 
diction  on  other  grounds.  Haskell  v.  Rtad. 
68  Neb.  107  (93  N.  W.  997). 

B.  Authority  and  Functions. 
Right  of  officer  to  set  oft  claim  due  cor- 
poration, see  Bet-off  and  Counter-clatm,  1 39. 

Right  of  offlcer  to  sign  petition  for  paving 
or  street  Improvement,  see  Municipal  Corpo- 
rations, II 334-338. 

Bight  to  vote. 

226.  (1899.)  The  sale  of  corporate  prop- 
erty  and  the  disposition  of  the  proceeds 
thereof,  being  distinct  acts,  a  dlreetn'  may 
be  guallfled  to  vote  upon  a  proposition  to 
ratify  the  sale,  although  disqualified  from 
voting  upon  a  question  affecting  the  appli- 
cation of  the  purchase-money.  Oerman  Nat. 
Bank  of  Hastings  v.  First  2fat.  Bank  of 
Hastings,  59  Neb.  7  (80  N.  W.  48). 

Besolutions. 

226.  (1902.)  A  resolution  which  author 
izes  the  officers  ot  a  corporation  to  convey 
away  or  incumber  all  of  Its  property  by  s 
trust  agreement  and  a  deed  to  trustees 
must  at  least  be  adopted  by  a  majority 
of  the  board  of  directors  duly  assembled 
at  a  regular  or  called  meeting  of  which  due 
notice  must  have  flrst  been  given.  A  reso- 
lution of  that  kind  adopted  at  a  called 
meeting  of  which  the  proper  notice  had  not 
been  given,  and  at  which  only  one  director 
was  actually  present,  who  voted  for  him- 
self and  for  another  absent  director  by 
proxy,  is  not  the  act  of  the  corporation  and 
Is  void,  first  Nat.  Bank  of  Onaha  v.  Eott 
Omaha  Box  Co.^  2  Unof.  820  (90  N.  W.  2S3)- 
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C  Bights,  I>atl«8  And  Liabilities  as  to 
Corporation  and  Its  Members. 
Compensation. 

227.  (1903.)  Where  a  general  manager 
of  a  corporation  after  the  expiration  of  a 
contract  which  fixed  hie  salary  at  |5,000 
per  annum  continues,  without  any  new 
agreement,  and  draws  salary  at  the  rate 
of  $3,000  per  annum,  no  action  having  been 
taken  with  reference  to  the  salary,  cannot 
recover  the  |2,000  difference,  as  if  under  the 
old  contract.  Home  Fire  Ins.  Co.  v.  Barber, 
67  Neb.  644  (93  N.  W.  1024;  108  Am.  St 
Rep.  716;  60  L.  R.  A.  927). 

228.  (1903.)  Where  service  of  an  officer 
under  a  contract  of  employment  for  a  fixed 
period  continues  after  such  period  has  ex- 
pired, it  is  presumed  to  be  under  the  same 
contract;  but  this  presumption  must  yield 
to  evidence  showing  a  change  of  terms. 
Home  Fire  Im.  Co.  v.  Barber,  67  Neb.  644 
(93  N.  W.  1024;  108  Am.  St  Rep.  716;  60 
L.  R.  A.  927). 

Duty  imposed  by  statute. 

229.  (1879.)  One  or  more  of  the  stocic* 
holders  of  a  corporation  may  compel  its 
ofllcers,  by  mandamus,  to  make  and  puli- 
liBh  the  statement  required  by  the  statute. 
Smith  V.  Steele,  8  Neb.  116. 

230.  (1900.)  Where  the  officers  of  a 
guast-publlc  corporation  are  required  imme- 
diately to  perform  a  certain  act  for  the 
benefit  of  the  corporation,  the  duty  will, 
ordinarily,  be  regarded  as  a  continuing  one. 
Baltes  V.  Farmers  Irrigation  District,  60 
Neb.  310  (83  N.  W.  83). 

231.  (1900.)  A  statute  which  directs  of- 
ficers of  a  ^uosf-public  corporation  such  as 
an  IrrlgatioD  district  to  immediately  issue 
bonds  which  have  been  voted,  and  which 
also  provides  t^t  they  "may  sell  the  bonds 
resolution  declare  its  intention  to  sll  a  spec 
from  time  to  time"  and  "Iwfore  making  any 
sale  the  board  shall,  at  a  meeting,  by  reso- 
lution declare  its  Intention  to  sell  a  specified 
amount  of  jthe  bonds,"  imposes  upon  such 
officers  a  duty  which  continues  until  such 
provision  is  complied  with.  Baltes  v.  Farm- 
ers  Irrigation  District.  60  Neb.  310  (83  N. 
W.  83). 

Contracts  and  dealings  with  corporation. 

232.  (1893.)  The  relation  of  the  direc- 
tors to  stockholders  of  a  corporation  is  of  a 
fiduciary  character  and  their  contracts  and 
dealings  with  the  corporation  with  respect 
to  the  corporate  property  will  be  carefully 


scrutinized  by  the  courts.  Such  contracts 
are  not,  however,  necessarily  void.  Where 
it  is  clear  that  the  transaction  is  In  good 
faith  on  the  part  of  the  director  and  bene- 
ficial to  the  corporation  which  has  with  the 
sanction  of  the  stockholders  received  an^ 
appropriated  the  consideration  without  of- 
fering to  make  restitution,  it  may  be  upheld 
when  assailed  even  in  a  court  pt  equity. 
Oorder  v.  Plattsmouth  Canning  Co.,  36  Neb. 
548  (54  N.  W.  830). 

233.  (1893.)  Evidence  examined  and 
held  to  sustain  the  finding  that  the  indebted- 
ness of  the  defendant  company  to  the  plain- 
tiffs, directors  thereof,  was  contracted  with 
the  knowledge  and  approval  of  the  inter- 
veners,  who  were  stocKholders.  and  that 
tho  execution  of  certain  morU;ages  to  secure 
such  indebtedness  was  sanctioned  by  such 
stockholders.  Oorder  v.  Plattsmouth  Can- 
ning  Co.,  36  Neb.  548  (54  N.  W.  830). 

234.  (1895.)  Directors  of  a  solvent  cor- 
poration may  convey  property  of  the  com- 
pany to  themselves  In  payment  of  debts  due 
to  them.  TilUon  v.  Downing.  45  Neb.  649 
(63  N.  W.  836). 

235.  (1899.)  Directors  of  a  corporation 
each  made  a  loan  of  money  to  It  with  the 
understanding  that  In  payment  or  enforce- 
ment of  the  debts  thereby  created  no  one 
should  have  or  obtain  preference  over 
another.  It  was  subsequently  ordered,  all 
being  present  and  acting,  that  negotiable 
promissory  notes  be  executed  and  delivered 
to  the  parties  evidencing  the  debts  which 
originated  In  the  loan  transactions.  Held, 
That  the  latter  adjustment  was  under 
such  circumstances  and  attendant  facts  as 
evinced  the  intention  to  annul  and  abrogate 
the  agreement  which  accompanied  the 
loans.  Xebraaka  Nat.  Bank  v.  Clark,  58 
Neb.  183  (78  N.  W.  527). 

236.  (1901.)  The  purchase  of  property 
of  a  corporation  by  one  of  Its  directors  is 
voidable  at  the  option  of  the  corporation. 
Miller  V.  Broton,  1  Unof.  754  (95  N.  W.  797). 

Acquiring  adverse  title  or  interest. 

237.  (1893.)  An  officer  of  a  corporation 
for  pecuniary  profit,  who  In  good  faith  pur- 
chases at  judicial  sale  the  property  of  the 
corporation,  will  be  protected  in  surh  pur- 
chase, provided  he  shows  affirmatively  that 
he  has.  as  indicated,  paid  the  full  value  of 
the  property  of  which  he  so  became  the 
purchaser.  Horbach  v.  Marsh,  37  Neb.  22 
(55  N.  W.  286). 

238.  (1893.)    A  stockholder  of  a  corpora- 
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tioD  Who  seeks  bb  such  to  lmpre«  with  an 
«I)rese  trust  the  property  of  Buch  «r^ 
ration  regularly  sold  at  Judicial  sale  to  m 
officer  of  such  corporation  should  commence 
proceedings  within  a  reasonable  time  after 
such  sale,  and  must,  when  such  proceedings 
are  anreasonahly  delayed,  establish  by  a 
preponderance  of  the  evidence  Uie  facts 
upon  which  such  trust  Is  based.  BorhaCh 
V.  Mar9h,  87  Neb.  22  (55  N.  W.  286). 

239.  (1894.)  Question  whether  the  pres- 
ident of  a  loan  company,  who  claimed  to 
have  advanced  money  to  purchase  a  lease- 
hold Interest  In  land  acted  for  himself  or 
for  the  benefit  of  the  company,  found  In 
favor  of  the  latter.  Nebnuka  Mortgage 
Loan  Co.  v.  Tan  Klotter,  42  r-b.  746  (60 
N.  W.  1016). 

240.  (1895.)  Where  the  president  of  a 
loan  company  consented  that  secnriUes  In 
the  nature  of  trust  deeds  should  be  made 
to  himself,  described  as  trustee,  fae  thereby 
gained  no  right  to  use  such  designation  to 
the  injury  of  the  company  of  which  he  was 
president  and  which  was  In  fact  the  bene- 
ficiary  named  or  contemplated  in  such  trust 
deeds.  Tulieya  v.  Keller,  46  Neb.  220  (63 
N.  W.  388). 

241.  (1905.)  Where  the  president  of  a 
bank  who  was  a  creditor  of  a  firm  who 
were  also  debtors  of  the  bank,  secured  an 
assignment  of  all  of  the  debtors  property 
In  his  Individual  name,  and  obligated  him- 
self to  pay  the  Indebtedness  to  the  bank  by 
signing  a  note  In  its  favor  with  the  debtor, 
he  Is  primarily  liable  to  the  bank  for  the 
amount  of  the  bank.  Ound  v,  BaUarO,  73 
Neb.  547  (103  N.  W.  309). 

242.  (1905.)  Where  a  person  occupies  a 
fiduciary  relation  to  a  bank  and  Its  stock- 
holders, and  engages  In  litigation  In  which 
his  Individual  interests  are  In  conflict  with 
those  he  represents  In  a  fiduciary  capacity, 
actual  fraud  is  not  essential  in  order  to 
avoid  the  proceedings  thus  had  and  entered 
Into.  Ound  V.  Ballard,  73  Neb.  547  (108 
N.  W.  309). 

Liability  for  negUgent  or  unauthorized 
acts. 

243.  (1887.)  As  between  the  corpora- 
tion and  himself,  a  president  of  a  bank 
ordinarily  has  no  authority  to  sell  the  prop- 
erty of  the  corporation  of  which  he  Is  such 
cfBcer.  Before  he  can  legally  do  so  he 
must  have  authority  by  the  charter,  the 
direction  of  the  board  of  directors,  manag- 
ing committee,  or  by  usage.   And  where  the 
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property  of  a  bank  is  sold  by  a  presldoit 
without  authority  and  the  bank  snOlers  Ion 
thereby,  he  may  be  held  to  respond  in  dun- 
ages  to  the  extent  of  sudb  loss.  J'irrt  W«t. 
Bank  V.  Lttoas,  21  Neb.  280  (31  N.  W.  SOS). 

244.  (1887.)  Where  th^  president  of  k 
bank  without  authority  disposes  of  the 
property  of  the  bank,  and  the  bank  Is  dam- 
aged thereby,  and  for  the  purpose  of  mak- 
ing good  the  loss,  either  temporarily  or 
permanently,  transfers  to  the  bank  promis- 
sory notes  held  by  him  in  an  amount  equal 
to  the  loss  sustained;  and  where  afterwards 
he  disposes  of  his  Interest  in  the  bank  and 
Induces  others  to  purchase  a  controlling  In- 
terest In  the  stock  upon  the  representation 
that  he  has  no  demand  against  the  bank, 
he  cannot  afterwards  recover  of  the  bank 
the  amount  of  the  notes  transferred  to  It 
for  the  purpose  of  making  up  the  deficiency 
caused  by  the  loss  resulting  from  the  sale 
of  the  bank's  property.  First  Nat.  Bank  v. 
Lucas,  21  Neb.  280  (31  N.  W.  805). 

246.  (1903.)  Subsequent  Btocfcboldera 
have  no  standing,  as  a  general  rule,  to  at- 
tack prior  mismanagement  of  the  corpora- 
tion. Home  Fire  Ins  Co.  v.  Barter,  67  Neb. 
644  (93  N.  W.  1024;  108  Am.  St.  Rep.  Tlfi; 
60  L.  R.  A.  927). 

246.  (1903.)  A  subsequent  stockholder 
ought  not  to  be  allowed  to  sue  unless  the 
mismanagement  or  Its  effects  continue  and 
are  Injurious  to  him,  or  it  affects  him  spe- 
cially and  peculiarly  In  some  other  manner. 
Home  Fire  Ina.  Co.  v.  Barber,  67  Neb.  6« 
(93  N.  W.  1024;  108  Am.  SL  Rep.  716;  60 
L.  R.  A.  927). 

247.  (1903.)  Stockholders  who  have  ac- 
quired their  shares  and  their  Interest  In 
the  corporation  from  the  alleged  wrong- 
doers and  through  the  prior  mismanage- 
ment,  have  no  standing  to  complain  thereof. 
Home  Fire  Ine.  Co.  v.  Barber,  67  Neb.  644 
(93  N.  W.  1024;  108  Am.  St  Rep.  716;  60 
L.  R.  A.  927). 

248.  (1903.)  Where  an  officer  of  a  bank 
gives  a  bond  conditioned  that  he  will  "hon- 
estly, faithfully,  and  efficiently"  perform  hh 
duties,  he  and  his  sureties  are  liable  for 
loss  resulting  from  his  negligence,  even 
though  the  directors  may  not  have  used 
due  diligence.  Fiala  v.  Ainstoortn.  68  Neb. 
308  (94  N.  W.  163). 

Individual  profl.t8. 

249.  (1903.)  Theofflcersand  dlreetorsot 
a  corporation  uid  the  shareholders  thereof 
sustain  to  each  other  the  relation  of  tnis- 
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tees  and  oettuit  Que  tnutent,  and  public 
policy  forbids  those  who  have  accepted  such 
poaltfona  ot  trust  to  ti^e  secret  profits 
antagonistic  to  their  duties  as  trustees. 
Barber  v.  Martin,  67  Neb.  446  (93  N.  W. 
722). 

250.  (1903.)  Where  the  manager  of  an 
Insurance  company  who,  during  negotia- 
tions to  sell  stockholders  stock  in  the  cor* 
poration,  advised  the  latter  that  he  had  re- 
ceived a  certain  cash  offer  for  the  same 
when  In  fact  no  such  offer  had  been  re- 
ceived, but  tbe  stock  was  later  sold  at  a 
much  higher  figure,  such  manager  acted  as 
agent  for  the  shareholder  and  Is  liable  for 
an  accounting  for  the  real  amount  received. 
Barber  v.  Martin,  67  Neb.  445  (93  N.  W. 
722). 

Actions  between  shareholders  and  officers. 

251.  (1906.)  The  stockholders  bear  the 
same  relation  substantially  to  tbe  corpo- 
rate officers  that  the  cestui  que  trust  bears 
to  the  trustee,  and  has  for  the  protection 
of  his  interest  in  the  corporation  the  same 
remedies  that  are  provided  for  the  bene- 
ficiary in  a  trust  estate.  Harda  v.  Platte  Val- 
ley  Improvement  Co^  46  Neb.  709  (66  N. 
W.  781). 

252.  (19(»3.)  In  an  action  by  a  stock- 
holder in  an  Insurance  company  against  the 
manager  thereof,  who  acted  as  agent  in  the 
sale  of  plaintiff's  stock,  for  the  difference 
between  the  amount  actually  received  and 
that  accounted  for  to  plaintiff,  letters  lead- 
ing up  to  negotiations  for  the  sale  of  tbe 
stock  are  admissible  in  evidence.  Barher 
V.  Martin,  67  Neb.  445  (93  N.  W.  722). 

253.  (1903.)  Where  a  manager  of  an 
insurance  company  offered  to  make  a  sale 
of  a  shareholder's  stock,  and  the  share- 
holder expressly  authorized  a  sale  for  a 
stated  sum  within  a  limited  period,  and 
there  Is  evidence  that  both  parties  regarded 
the  contract  of  agency  to  sell  the  stock  as  a 
continuing  one,  the  limitation  of  time  being 
only  upon  the  power  to  sell  at  the  sum 
stated,  it  was  not  error  to  admit  in  evidence 
tbe  letter  of  the  manager  offering  to  make 
the  sale,  and  the  reply  of  the  shareholder 
authorizing  a  sale  within  a  limited  period 
at  a  stated  sum,  as  tending  to  show  the 
existence  ot  a  contract  of  agency  at  a  later 
period.  Barber  v.  Martin,  67  Neb.  446  (93 
N.  W.  722). 

D.  Zdabllittes   for   Corporate   Debts  and 
Acts. 

Order  authorizing  receiver  to  enforce  lia- 
bility, see  vast,  8  441. 


ITote  or  contract  of  corporation  eKSoatad 
by  officers. 

254.  (1902.)  Where  one  acttng  as  the 
agent  of  a  corporation  makes  a  contract  on 
its  behalf,  which  is  binding  upon  it,  his 
acts  In  that  behalf  create  no  individual  or 
persoDal  liability  ag&lnst  him.  Fremont 
Carriage  Mfg.  Oo.  p.  Thtmsen,  65  Neb.  370 
(91  N.  W.  376). 

255.  (1903.)  A  note  signed  "Globe  Loan 
A  Trust  Co.,  H.  O.  Devries,  Presdt,  W,  B. 
Taylor,  Secy.,"  cn  Its  face  shows  no  personal 
liability  on  the  part  of  Devries  or  Taylor. 
English  d  Scottish  American  Mortgage  <t 
Investment  Co.  v.  Globe  Loan  d  Trust  Co.. 
70  Neb.  435  (97  N.  "W.  612). 

Mismanagement  of  corporate  affairs. 

256.  (1903.)  An  officer  or  agent  of  a 
corporation  is  not  liable  personally  to  third 
persons  for  mere  failure  to  perform  some 
duty  which  the  corporation  may  have  owed 
them.  PeViney  v.  Bryant.  70  Neb.  127  (96 
N.  W.  1033). 

Misappropriation  of  corporate  assets. 

257.  (1902.)  It  was  error,  In  a  creditors* 
bill,  on  a  judgment  against  a  corporation,  lo 
discharge  the  president  of  the  corporation 
and  the  managing  officer  from  an  account- 
ing for  the  assets  which  the  evidence 
clearly  showed  ho  had  received.  Benedict 
V.  T.  L.  V.  Land  it  Cattle  Co.,  66  Neb.  236 
(92  N.  W.  210). 

Actions  to  enforce  liability. 

258.  (1893.)  The  evidence  In  an  action 
for  services  rendered  was  insufficient  to 

support  a  verdict  against  officers  of  a  com- 
pany, individually,  where  the  testimony 
showed  that  the  contract  was  made  with 
and  the  work  performed  for  the  company. 
Imhoff  V.  House.  36  Neb.  28  (53  N.  W.  1032). 

Contribution  among  officers. 

259.  (1903.)  Where  trustees  of  an  In- 
solvent corporation  have,  with  knowledge 
of  the  pendency  of  an  action  against  it, 
divided  among  shareholders  nearly  all  its 
available  assets;  one  of  tbe  trustees,  who 
is  also  treasurer  and  who  paid  out  tbe 
money  divided,  cannot  recover  contribution 
from  another  director,  because  of  payment 
ot  a  judgment  against  him,  as  trustee,  for 
so  converting  the  company's  assets.  Sharp 
V.  Call,  69  Neb.  72  (95  N.  W.  16). 

Vn.  OOBf  OBATE  P0WEB8  AND  LIA> 
BIUTIES. 

Capacity  to  act  as  administrator,  see 
Executors  and  Administrators,  H  28-30. 
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A.  Extent   and   Exerdae   of  Powers  in 
General. 

Scope  of  powers  in  peneraL 

260.  ( 1890.)  Corporations  can  be  or* 
ganized  under  the  lawa  of  this  state  for  a 
lawful  purpose  only.  Unlawful  acts  of  a 
corporation  are  not  limited  to  those  which 
are  mala  prohibita  and  malum  in  se,  but  in- 
clude powers  which  the  corporation  is  not 
authorized  to  exercise,  and  contracts  which 
they  are  not  empowered  to  make.,  state  v. 
Xebraiika  Distilling  Co.,  29  Neb.  700  (46  N. 
W.  155). 

261.  (1905.)  The  powers  of  a  corpora- 
tion in  eftectlns  its  objects  are  as  broad  and 
comprehensive  as  those  of  an  Individual, 

when  not  expressly  prohibited.  Herrick  v. 
Humphrey  Hardware  Co.,  73  Neb.  809  (103 
N.  W.  685). 

Construction  of  statutes  or  charter. 

262.  (1876.)  Sections  124  and  137  of  the 
general  Incorporation  act  were  Intended  only 
to  define  and  grant  the  general  powers 
which  may  be  exercised  by  a  corporation 
when  legally  organized.  Livesejf  v.  OmOka 
Hotel  Co.,  5  Neb.  50. 

263.  (1888.)  The  powers  of  a  corpora- 
tion organized  under  legislative  statutes  are 
such,  and  such  only,  as  the  statutes  confer. 
The  charter  of  a  corporation  Is  the- measure 
of  its  powers,  and  the  enumeration  of  those 
powers  implies  the  exclusion  of  all  others. 
State,  ex  rel.  Leeae,  v.  Atchison  d  Ji.  R.  Co., 
24  Neb.  143  (38  N.  W.  43;  8  Am.  St  Rep. 
164). 

264.  (1903.)  The  power  of  a  corporation 
to  make  valid  contracts  is  measured  by  its 
charter:  and  the  scope  of  the  authority  of 
Its  officers  and  agents  acting  for  it  Is  lim- 
ited, and  a  person  dealing  with  such  cor- 
poration Is  chargeable  with  notice  of  such 
limitations.  Sturdevant  Bros.  <£  Co.  v. 
Farmers  tf  J^erchants  Bante  of  Rushville,  69 
Neb.  220  (95  N.  W.  819). 

265.  (1905.)  When  the  exercise  of  cor- 
porate power  has  been  regulated  by  stMute, 
the  corporation  cannot,  by  its  by-laws  or 
resolutions,  change  the  mode  of  the  exercise 
of  this  power.  Lange  v.  Royal  Highlanders, 
75  Neb.  188  (106  N.  W.  124;  10  L.  R.  A. 
[n.  B.1  666). 

Purchasing  and  holding  stock  In  other  cor- 
porations. 

266.  (1893.)  A  banking  corporation,  or- 
ganized under  the  laws  of  this  state,  has  no 
power  to  become  a  stockholder  In  an  insur- 


ance company.  Bank  of  Commerce  v.  Hort, 
37  Neb.  197  (56  N.  Vf.  631;  40  Am.  St  Sep. 
479;  20  L.  R.  A.  780). 

267.  (1903.)  Unless  authorized  by  stat- 
ute, a  corporation  has  no  power  to  sub 
scribe  to  the  capital  stock  of  another  cor- 
poration, and  such  a  subscription  is  not 
binding.  Hebraska  Shirt  Co.  v.  Horton,  3 
Unof.  888  (93  N.  W.  225). 

268.  (1903.)  Where  no  money  or  prop- 
erty of  any  kind  has  been  acquired  or  belj 
by  virtue  of  a  subscription  by  one  corpora- 
tion to  the  capital  stock  of  another,  mere 
inaction  and  neglect  to  r^udlate  It  will  not 
estop  the  subscribing  corporation  when 
sued  upon  such  a  subscription.  Nebratka 
Shirt  Co.  V.  Horton,  3  Unof.  888  (93  N.  W. 
225). 

Compromises. 

269.  (1896.)  A  corporation  has  power 
to  compromise  a  doubtful  claim  againet  it, 
although  such  doubt  arises  In  regard  to  the 
power  of  the  corporation  to  enter  into  tbe 
contract  creating  the  claim.  Fanner*  Jfsf. 
Ins.  Co.  V.  Meese,  49  Neb.  861  (69  N.  W. 
113). 

Ooufeulon  of  judgment. 

270.  (  1898. )  Tbe  statute  conferring 
power  upon  any  person  to  confess  judgment 
applies  to  such  corporations  whe  such  judg- 
ment has  been  rendered  as  described  Id  the 
case  at  bar.  Solomon  v.  Schneider,  S6  Neb. 
680  (77  N.  W.  65). 

Persons    entitled    to    question  corporate 
powers. 

271.  (1898.)  Where  a  corporation  bor- 
rows money  and  executes  a  mortgage  on  its 
real  estate  to  secure  the  payment  thereof,  a 
third  person  cannot  assail  the  transaction 

on  the  ground  of  ultra  vires,  or  that  the  cor- 
poration exceeded  Its  power.  Beels  v.  Xorth 
Nebraska  Fair  d  Driving  Park  Ass'n.  M 
Neb.  226  (74  N.  W.  581). 

B.  Bepresentation  of  Corporation  by  Offi- 
cers and  Agents. 
Knowledge  of  officer  as  afleeling  bona 
fides  of  purchase  of  note,  see  Bills  and  yotf\ 
g  235. 

Service  of  process  in  officer,  see  pest. 
358-366. 

Limitation  by  statutory  regulation. 

272.  (1900.)  A  person  dealing  with  the 
officers  or  agents  of  a  public  corporation  is 
required  to  act  with  reference  to  the  au- 
thority, limitations  and  restrictions  Imposed 
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upon  such  officers  by  the  legislation  author- 
izing the  organization  and  government  of 
Bucli  corporation.  Liincoln  <£  Datoson  County 
Irrigation  DiatHct  v.  Mcyeal,  60  Neb.  613 
(83  N.  W.  847). 

Restriction  of  authority  by  by-lawe. 

273.  (1896.)  One  dealing  with  the  agent 
of  a  business  corporation.  In  a  matter  relat- 
ing to  Its  business  operations  and  not  in- 
Tolving  its  corporate  functions,  is  not 
charged  with  notice  of  Its  by-laws.  There- 
fore, the  apparent  authority  of  such  agent 
cannot  l>e  extended  or  restricted  by  such  by- 
laws in  the  absence  of  actual  notice  thereof. 
Johnson  v.  Mihcaukee  Investment  Co.,  46 
Neb.  480  (64  N.  W.  1100). 

Bepreaentation  by  stockholders. 

274.  (1871.)  A  corporation  whose  gov- 
erning power  Is  vested  In  a  board  of  di- 
rectors is  not  bound  by  the  act  of  Its  stock- 
holders. Columbus  Co.  V.  Hurford,  1  Neb. 
146. 

275.  (1898.)    Where  money  Is  borrowed 

by  stockholders  of  a  corporation  for  its  bene- 
fit, and  actually  used  in  its  business,  the 
corporation  is  legally  liable  for  the  repay- 
ment of  such  money.  Stough  v.  Fonca  Mill 
Co.,  54  Neb.  500  (74  N.  W.  868). 

Scope  of  authority  in  general. 

276.  (1894.)  Agents  of  corporations  have 
no  implied  authority  to  give  away  corporate 
property  or  create  corporate  obligations 
gratuitously.  Robertson  v.  Buffalo  County 
Nat.  Bank,  40  Neb.  235  (58  N.  W.  715). 

277.  (1895.)  A  treasurer  and  bookkeeper 
Of  a  corporation,  where  the  articles  of  In- 
corporation require  every  officer  of  the  com- 
pany to  be  a  stocltholder,  may  verify  the 
claim  for  a  mechanic's  lien.  Chapman  v. 
Brewer,  43  Neb.  890  (62  N.  W.  320;  47 
Am.  St.  Rep.  779). 

278.  (1903.)  The  president  or  secretary 
of  a  corporation,  either  singly  or  Jointly, 
cannot  bind  the  corporate  property  by  sign- 
ing the  corporate  name  to  a  petition  asking 
for  a  street  Improvement  without  being  spe- 
cially authorized.  Jiror«e  v.  City  of  Omaha, 
67  Neb.  426  (98  N.  W.  734). 

Liability  for  acta  of  offlcera  and  agents  In 

general 

279.  (1894.)  A  corporation  is  not  charge- 
able with  the  knowledge  nor  bound  by  the 
acta  of  one  of  its  officers  in  a  matter  in 
which  he  acta  in  behalf  of  his  own  Interests, 
and  deals  with  the  corporation  as  a  private 
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individual,  and  in  no  way  represents  it  In 
the  transaction.   Buffalo  County  Nat.  Bank 

V.  Sharpe,  40  Neb.  123  (58  N.  W.  734). 

280.  (1894.)  One  who  deals  with  the 
officers  or  agents  of  a  corporation  Is  bound 
to  know  their  powers,  and  the  extent  of 
their  authority,  and  the  corporation  is  only 

bound  by  their  acts,  and  contracts  which  are 
within  the  scope  of  their  authority.  Robert- 
son V.  Buffalo  County  Nat.  Bank,  40  Neb. 
236  (68  N.  W.  715). 

281.  (1895.)  Directors  of  a  railroad  com- 
pany have  no  authority  to  sell  at  a  dis- 
count below  value  Its  corporate  bonds  earned 
by  a  construction  company  In  building  a 
railroad,  and  the  railroad  company  is  not 
liable  to  minority  stockholders  of  the  con- 
struction company  for  the  loss  occasioned  by 
such  a  sale  where  the  directors  have  a  con- 
trolling interest  in  both  companies.  Fitz- 
gerald  v.  Fitzgerald  <C  Mallory  Co.,  44  Neb. 
463  (62  N.  W.  899). 

282.  (1902.)  The  acts  of  a  bank  officer, 
outside  the  usual  scope  of  his  authority,  in 
a  matter  to  which  it  Is  no  party  and  of 
which  It  is  not  chargeable  with  notice,  do 
not  bind  the  bank.  Jones  v.  First  Nat.  Bank 
of  Lincoln.  3  Unof.  73  (90  N.  W.  912). 

283.  (1902.)  As  a  general  rule,  acts  done 
by  an  officer  of  a  bank  away  from  its  place 
of  business,  and  not  authorized  or  ratified, 
are  not  binding  upon  It.  Jones  v.  First  Nat. 
Bank  of  Lincoln.  3  Unof.  73  (90  N.  W.  912). 

284.  (1902.)  A  bank  Is  not  chargeable 
with  notice  of  the  fraudulent  act  of  Its  em- 
ployee, outside  the  scope  of  his  authority 
and  In  furtherance  of  his  own  personal  de- 
signs, solely  because  he  is  an  employee. 
Jones  V.  First  Nat.  Bank  of  Lincoln,  3  Unof. 
73  (90  N.  W.  912). 

Conduct  of  corporate  business. 

285.  (1878.)  Aa  a  rule,  the  officers  of  a 
bank  are  held  out  to  the  public  as  having 
authority  to  act  according  to  the  usage  and 

course  of  business  of  such  institutions,  and 
their  acts,  within  the  scope  of  their  author- 
ity, bind  the  bank  In  favor  of  persons  hav- 
ing no  knowledge  to  the  contrary.  Rich  v. 
State  Nat.  Bank,  7  Neb.  201  (29  Am.  Rep. 
382). 

286  (1878.)  Like  other  agents,  the  presi- 
dent of  a  bank  must  act  within  the  scope  of 
his  authority,  in  order  to  bind  his  principal, 
unless  bis  acts  have  been  ratified.  Kennedy 
V.  Otoe  County  Nat.  Bank,  7  Neb.  59. 

287.    (1882.)    Indorsement  of  a  note  by 
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cfBrcrs  of  a  corporation  to  whom  it  la  made 
pa>al>le.  taken  in  connection  with  the  allega- 
tion by  the  indorsee  that  there  was  due  from 
the  defendant  to  the  plaintllb  the  aum  of 

$250,  Is  sufficient  to  show  a  cause  of  action 
In  favor  of  the  indorsee.  Sanborn  v.  Hale, 
12  Neb.  S18  (U  N.  W.  302). 

Contracts  in  generaL 

288.  (1878.)  No  officer  Of  a  bank  can 
bind  it  by  a  promise  to  pay  a  debt  which  the 
corporation  does  not  owe  and  was  not  liable 
to  pay.  Rich  V.  State  Nat.  Bank,  7  Neb.  201 
r29  Am.  Rep.  382). 

289.  (1884.)  A  stockholder  In  a  corpora- 
tion surrendered  his  stock  to  the  corporation 
secretary  and  procured  from  him  a  "due 
bill"  or  promise  to  pay  a  certain  sum  In 
printing,  etc.  There  Is  no  proof  that  the 
secretary  had  any  authority  to  execute  or 
deliver  the  writing.  Held,  Tbat  neither  the 
corporation  nor  the  other  stockholders  were 
liable  to  such  stockholder  in  an  action  on 
such  Instrument  Oregory  v.  Lamb,  16  Neh. 
205  (20  N.  W.  248). 

290.  (1893.)  One  who  la  shown  to  be  the 
general  manager  of  a  corporation  eng^d 
in  the  business  of  feeding  and  raising  cattle 
Is  presumably  empowered  to  buy  feed  tor 
them.  Powder  River  hive  StocJc  Co.  v. 
Lamb,  38  Neb.  339  (56  N.  W.  1019). 

291.  (1900.)  The  manager  of  a  business 
corporation  has  no  Implied  authority  to  fur- 
nish medical  aid  and  assistance  to  a  servant 
of  the  corporation  who  has  been  Injured  out- 
side tbe  line  of  his  duties.  Chase  v.  Swift  A 
Co.,  60  Neb.  696  (84  N.  W.  86;  83  Am.  St. 
Rep.  S52). 

292.  (1902.)  The  directors  of  a  corpora- 
tion, by  the  mere  act  of  employing  another 
to  give  a  fireworks  exhibition  for  and  on 
behalf  of  such  corporation  on  its  own 
grounds,  are  not  made  personally  liable  for 
the  negligent  acts  of  the  person  thus  em- 
ployed to  give  such  exhibition.  BianJci  v. 
Greater  American  ExpoMitiont  3  Unof.  656 
(92  N.  W.  615). 

293.  (1907.)  Any  general  officer  of  a 
corporation  may  summon  medical  attend- 
ants to  care  for  an  employee  who  has  re- 
ceived serious  Injuries  while  engaged  In 
dangerous  work  for  the  company,  and  such 
Injury  occurred  at  a  place  distant  from  such 
employee's  home,  and  the  corporation  Is 
bound  for  the  reasonable  value  of  such  medi- 
cal services.  Palter  v.  Kebraska  Telephone 
Co.,  79  Neb.  373  (112  N.  W.  600). 


293a.  (1907.)  Emergency  services,  naless 
expressly  limited  at  the  time  of  procuring 
them,  ought  to  extend  to  a  sufficient  time  for 
the  party  employed  to  communicate  with  tbe 
the  company,  and,  if  It  declines  to  be  far- 
ther responsible,  for  notice  to  tbe  proper 
poor  authorities,  if  the  injured  party  1b  en- 
titled to  public  care.  Salter  v.  Kebmica 
Telephone  Co.,  79  Neb.  378  (112  N.  W.  600). 

294.  (1907.)  In  case  of  serious  injury  to 
an  employee  of  a  corporation,  receiving  im- 
mediate medical  care,  if  no  general  officer  of 
the  company  la  present,  the  highest  officer  or 
person  highest  In  authority  then  present  siay 
bind  the  company  for  medical  services  u 
the  emergency  may  demand.  Baiter  v.  He- 
braska  Telephone  Co.,  7»  Neb.  373  (112  N. 
W.  600). 

Disposal  of  corporate  property. 

295.  (1871.)  A  deed  executed  In  the. 
name  of  the  president  of  a  corporation,  var- 
porting  to  convey  Its  lands.  Is  inoperatlTe. 

Zoller  V.  Ide,  1  Neb.  439. 

296.  (1893.)  Where  a  deed  or  mortgage 
purporting  to  have  been  executed  by  a  cor- 
poration is  signed  and  acknowledged  in  Its 
behalf  by  the  president  and  secretary  thereof, 
with  the  corporate  seal  attached,  the  pre- 
sumption is  that  it  was  aecnted  by  anthor 
Ity  of  such  corporation  and  the  burden  of 
proof  is  upon  one  who  denies  such  authority. 
Oorder  v.  Plattamouth  Canning  Co.,  36  Neb. 
548  (54  N.  W.  830). 

297.  (1901.)  The  signature  of  one  of  the 
general  officers  of  a  corporation  to  the  as- 
signment of  a  mortgage  which  is  attested  by 
tbe  corporate  seal  of  the  company,  is  prima 
fade  evidence  that  the  assignment  was  ex- 
ecuted by  authority  of  the  company  ud  the 
burden  of  proving  want  of  auQiority  Is  npon 
the  party  seeking  to  attack  such  assignment 
Wilton  V.  Neu,  1  Unof.  42  (95  N.  W.  502). 

297a.  (1908.)  Under  the  facta  set  forth 
In  the  opinion,  held,  that  one  C.  was  the  last 
acting  mauler  of  a  dissolved  corporation, 
and  was  therefore  sole  trustee  and  compe- 
tent to  sell  and  convey  the  real  estate  of  the 
corporation.  Heenan  A  Finlen  v.  Parmele, 
80  Neb.  514  (118  N.  W.  324). 

Wrongful  acts. 

298.  (1879.)  A  corporation  Is  liable  the 
same  as  a  natural  person  for  the  tortknu 
acts  of  Its  servants  or  agents  In  the  coarse 
of  their  employment.  But  to  make  a  Go^ 
poratlon  liable  for  such  acts  they  must  be 
committed  in  the  course  of  the  agent's  em- 


Digitized  by 


9290 


CORPORATIONS. 


S312 


ploymeat,  or  connected  with  the  tranBactton 
of  the  business  of  the  corporation.  Milter 

V.  Burlington  £  M.  R.  R.  Co.,  8  Neb.  219. 

299.  (1879.)  When  an  injury  Is  commit- 
ted by  an  employee  of  a  corporation  wilfully, 
and  of  his  own  malice,  and  not  In  the  course 
of  hlB  employment,  the  coivoration  la  not 
bound  by  his  acts.  Miller  v.  Burlington  d> 
3d.  R.  R.  Co.,  8  Neb.  219. 

300.  (1894.)  A  corporation  Is  liable  civil- 
ly for  all  damages  occasioned  by  the  torts  of 
its  officers  or  agents  committed  within  the 
scope  of  their  employment  as  such.  Fitz- 
gerald V.  Fitzgerald  d  Mallory  Construction 
Co..  41  Neb.  374  (59  N.  W.  838). 

301.  (1895.)  The  term  "scope  of  author- 
ity," as  used  In  the  law  deflnlng  the  liability 
of  corporations  for  the  tortious  acts  of  their 
officers  and  agents,  is  not  susceptible  of  a 
precise  definition,  but  Is  limited  to  acts  In 
some  way  incident  to  the  employment  and 
duties  of  such  agents  and  having  some  rela- 
tion to  the  obvious  purpose  of  their  appoint- 
ment. Fitxgerald  v.  Fitzgerald  &  Mallory 
Construction  Co.,  44  Neb.  463  (62  N.  W.  899) 

302.  (1895.)  The  fact  that  bonds  of  a 
railroad  due  a  construction  company  on  a 
construction  contract  may  have  bsen  with- 
held for  a  considerable  time  after  they  were 
earned  by  the  construction  company,  to  the 
damage  of  the  latter  in  the  loss  of  promised 
subsidies  and  prospective  profits,  although 
actionable  in  the  proper  proceeding,  will  not 
render  the  railroad  company  liable  for  loss 
by  reason  of  the  negligent  or  corrupt  action 
of  the  directors  of  the  last  named  company 
in  disposing  of  said  bonds  for  less  than  their 
value.  Fitzgerald  v.  Fitzgerald  Mallory 
Construction  Co.,  44  Neb.  463  (62  N.  W.  899). 
Repiesentation   of   different  corporations 

by  same  person. 

303.  (1895.)  Persons  who  are  directors 
of  two  corporations  have  no  implied  au- 
thority to  bind  either  by  contracts  with  re- 
spect to  subjects  in  which  their  interests  are 
adverse.  Fitzgerald  v.  Fitzgerald  it  Mallorj/ 
Construction  Co.,  44  Neb.  463  (62  N.  W.  899). 

304.  (1898.)  If  a  transaction  between  two 
corporations,  affected  by  the  votes  of  direct- 
ors common  to  both,  can  in  any  event  be 
sustained,  it  must  only  be  on  an  affirmative 
showing  of  good  faith.  Ocman  Nat.  Bank 
V.  First  Nat.  Bank,  65  Neb.  86  (75  N.  W. 
531). 

305.  (1898.)  Where  the  president,  one 
director,  and  a  stockholder  sold  all  visible 
assets  of  an  insolvent  corporation  and  turned 


the  proceeds  over  to  a  corporation  In  which 
two  of  the  persons  so  acting  were  interested. 
It  was  held  that  such  acts  amounted  to  a 
conversion  of  the  corporate  property.  Ger 
man  Nat.  Bank  v.  First  Nat.  Bank,  55  Neb. 
86  (75  N.  W.  531). 

306.  )1903.)  The  directors  of  a  corpo- 
ration cannot  bind  it  by  contract  with  an- 
other corporation  of  which  they  are  also  di- 
rectors, and  which  they  represent  In  making 
such  contract.  McLeod  v.  Lincoln  Medicai 
College,  69  Neb.  555  (98  N.  W.  672). 

Estoppel  to  deny  authority. 

307.  (1871.)  A  corporation  which  has 
enjoyed  the  fruits  of  a  loan,  which  it  has 
authorized  to  be  made,  cannot  avoid  the 
security  which  Its  officer  has  given,  until 
it  has  done  equity  by  repaying  the  money 
loaned.  Cook  v.  Kuhn,  1  Neb.  472. 

Batlflcation. 

308.  (1878.)  Although  no  officer  of  a 
bank  can  bind  It  by  a  promise  to  pay  a  debt 
which  the  corporation  does  not  owe  and  was 
not  liable  to  pay,  ratification  is  equivalent 
to  original  authority  to  act  in  the  matter, 
and  corporations  are  bound  in  the  same 
manner  as  natural  persons.  Rich  v.  State 
Nat.  Bank,  7  Neb.  201  (29  Am.  Rep.  382). 

309.  (1896.)  Ratification  by  a  corpora- 
tion of  an  unauthorized  act  of  an  agent  or 
officer  may  be  proved  by  a  direct  recognition 
of  the  act  or  by  an  inference  from  facts  and 
circumstances.  Reed  v.  First  Nat.  Bank  of 
Weeping  Water,  46  Neb.  168  (64  N.  W.  701). 

310.  (1895.)  The  unauthorized  acts  of  an 
agent  or  officer  of  a  coriwration  may  be  rati- 
fied by  It  indirectly  or  by  express  action. 
Reed  V.  First  Nat.  Bank  of  Weeping  Water, 
46  Neb.  168  (64  N.  W.  701). 

311.  (1898.)  Although  the  fact  that  after 
the  act  of  the  president,  a  director  and  a 
stockholder  who  was  not  a  director,  in  sell- 
ing all  the  available  assets  of  the  corporation 
and  turning  the  proceeds  over  to  a  single 
creditor,  was  reported  to  a  meeting  of  the 
board  of  directors,  attended  by  four  out  of 
seven  members,  two  of  the  four  being  di- 
rectors of  the  preferred  corporation  also,  no 
action  was  taken,  this  did  not  constitute  a 
ratification  of  the  acts  of  the  persons  belling 
the  assets  and  paying  out  the  proceeds. 
Oerman  Nat.  Bank  v.  First  Nat.  Bank,  55 
Neb.  86  (75  N.  W.  531). 

312.  (1899.)  A  sale  of  corporate  assets, 
made  by  an  agent  in  excess  of  his  authority, 
will  be,  ordinarily,  ratified  by  the  acts  of  the 
corporation  In  dealing  with  the  purchaser  as 
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the  owner  of  the  property.  Oermon  Nat. 
Bank  of  HoM^nga  v,  Firtt  Nat.  Bank  of 
Hattingt,  59  Neb.  ?  (80  N.  W.  48). 

313.  (1899.)  Ratification  of  the  unau- 
thorized act  of  a  corporate  officer  may  be 
Inferred  from  silence.  Inaction  and  other 
circumstancea  indicating  acquiescence  and 
consent.  German  Nai.  Bank  of  Hasting*  v. 
First  A'af.  Bank  of  Ha»ting$,  59  Neb.  7  (80 
N.  W.  48). 

314.  (1899.)  The  rule  that  the  latlflcar 
tlon  of  an  unauthorised  act  of  an  agent 
estops  disavowal,  applies  to  a  corporation. 

German  Nat.  Bank  of  Hastings  v.  Firgt  Nat. 
Bank  of  Hastings,  59  Neb.  7  (80  N.  W.  48). 

316.  (1901.)  An  act  done  In  behalf  of  a 
corporation  by  one  having  no  authority  to 
represent  it  may  be  ratified  by  conduct  im- 
plying approval  and  adoption.  Alexander  v. 
Culbertson  Irrigation  d  Water  Power  Co., 
61  Neb,  333  (85  N.  W.  283). 

316.  (1901.)  A  corporation  having  power 
to  ratify  or  repudiate  a  contract  made  In  its 
name  by  a  self-constituted  agent,  or  one 
acting  outside  of  his  authority,  should  within 
a  reasonable  time  det  :rraine  which  it  will 
do,  and  if  it  do  not  disavow  the  agency  and 
dissent  from  the  contract,  assent  and  ap- 
proval may  be  presumed.  Alexander  v.  Cul- 
lertson  Irrigation  d  Water  Power  Co.,  61 
Neb.  333  (85  N.  W.  283). 

317.  (1902.)  The  action  of  the  officers  of 
a  corporation  based  upon  a  void  resolution 
la  void;  but  It  may  be  ratified  by  the  direct- 
ors or  stockholders  by  proper  corporate  ac- 
tion tor  that  purpose,  and  also  by  a  con- 
tinued acquiescence  therein  on  the  part  of 
the  stockholders  with  full  knowledge  of  all 
of  the  facts,  but  such  ratification  can  not 
make  the  transaction  valid  as  to  third  per- 
sons, creditors,  where  the  same  unlawfully 
hinders  and  delays  them  in  the  collection  of 
ihclr  just  claims  i^lnst  the  rtorporatlon. 
First  Nat.  Bank  of  Omaha  v.  Eaat  Omaha 
Box  Co..  2  Unof.  820  (90  N.  W.  223). 

318.  (1903.)  A  corporation  can  not  ratify 
an  ultra  vires  act  of  an  agent.  Preston  v. 
Northtcestern  Cereal  Co.,  67  Neb.  45  (93  N. 
W.  136). 

Notice  to  officer  as  notice  to  corporation  or 
stockholders. 

319.  (1891.)  A  corporation  Is  not  charge- 
able with  the  knowledge  nor  bound  by  the 
acts  of  one  of  Its  officers  In  a  matter  In 
which  he  acts  In  behalf  of  his  own  interests, 
and  deals  with  the  corporation  as  a  private 
individual,  and  in  no  way  represents  it  In 


the  transaction.  Koeh'.er  v.  Dodge,  31  Neb. 
328  (47  N.  W.  913;  28  Am.  St  Rep.  518). 

320.  (1896.)  Stockholders  represented  by 
an  agent  who  was  tor  three  years  an  acting 
director  and  a  stockholder  in  the  corporsi- 
tion,  held  chargeable  with  the  knowledge 
possessed  by  him  in  reepect  to  the  affairs  cC 
the  corporation.  American  Building  A  Loom 
Ast'n  V.  Rainbolt,  48  Neb.  434  (67  N.  W. 
493). 

321.  (1902.)  The  rule  la  well  settled  that 
a  bank  or  other  corporation,  being  once 
charged  with  notice  of  the  charactn-  of  a 

transaction,  continues  to  be  affected  by  such 
notice,  whatever  changes  may  occur  in  (he 
personnel  of  Its  working  force.  United  Statet 
Nat.  Sank  of  Holdrege  v.  Forstedt,  64  Neb. 
855  (90  N.  W.  919). 

322.  (1902.)  A  corporation  can  act  only 
by  Its  agents  who  are  empowered  to  act  for 
It,  and  can  only  be  bound  by  notice  to  some 
of  its  officers  or  agents  who  have  the  power 
to  act  upon  the  notice,  or  to  one  whose  duty 
it  is  to  communicate  the  notice  to  its  officers 
or  agents  who  have  this  poweiv  Nehawka 
Bank  V.  Ingeraoll,  2  Unof.  617  (89  N.  W. 
618). 

Evidence  as  to  authority. 

323.  (1871.)  The  existence  of  an  agency 
of  a  corporation  may  be  inferred  by  Implica- 
tion from  the  acts  of  the  parties,  or  deed,  in- 
formal writings,  or  verbal  delegation.  Co- 
lumbua  Co.  v.  Buford,  1  Neb.  146. 

324.  (1871.)  A  resolution  recorded  at 
length  on  the  Journal  of  the  proceedings  of 
a  corporation,  authorizing  a  party  to  negoti- 
ate a  loan  for  it,  and  execute  a  mortgage  to 
secure  the  same.  Is  sufflMent  authority  In 
that  behalf.   Cook  v.  Kuhn,  1  Neb.  472. 

325.  (1902.)  Where  a  contract  has  been 
made  by  the  corporation,  by  and  through  its 
president  and  general  manager.  It  will  not 
be  permitted  to  receive  and  retain  the  bene- 
fits of  a  portion  thereof  and  repudiate  and 
reject  the  remainder.  Fremont  Carriage 
Mfg.  Co.  V.  Tftomsen,  6S  Neb.  370  (91  N.  W. 
376). 

C.  Property  and  Conveyances. 
Authority  of  officer  to  dispose  of  corporate 

property,  see  ante.  5§  295-297o. 

Capacity  to  acquire  and  hold  property. 

326.  (1872.)  A  corporation  Is  preaamed 
to  be  capable  in  law,  to  take  a  conreyance  of 
real  estate.  Mpera  v.  Croft,  2  Neb.  481  (1' 
Wall.  (U.  S.)  291). 
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327.  (1894.)  The  right  of  a  corporation 
to  hold  title  to  real  estate,  or  to  purchase 
and  hold  a  Hen  thereon,  cannot  be  ques- 
tioned collaterally,  but  can  only  be  attacked 
In  a  direct  proceeding  instituted  for  the 
purpose.  Such  purchase  and  holding  are 
□at  void  but  are  voidable,  and  none  but  the 
sovereign  can  object.  Watt$  v.  Oantt,  42 
Neb.  869  (61  N.  W.  104). 

IMgbt  to  question  power. 

328.  (1872.)  A  grantor  of  land  to  a  cor- 
poration, or  his  subsequent  grantee,  cannot 
question  the  capacity  of  the  corporation  to 
take  the  conveyance.  Myers  v.  Croft,  2 
Neb.  481  (13  Wall.  (U.  S.)  291). 

329.  (1881.)  Want  of  capacity  In  a  cor- 
poration, which  Is  the  vendor  in  a  contract 
for  the  sale  of  real  estate,  to  take  a  title  to 
or  hold  such  property,  cannot  be  saceeB.*^ 
fully  urged  by  the  vendee  or  his  assignee, 
to  defeat  a  recovery  of  the  agreed  prise,  in 
an  action  on  the  contract.  Missouri  Valley 
Lrfmd  Co.  V.  Bttshnell,  11  Neb.  192  (8  N.  W. 
389). 

330.  (1881.)  Where  a  corporation  is  In- 
competent by  its  charter  to  take  a  title  to 
real  estate,  a  conveyance  to  It  is  not  void, 
but  only  voidable,  and  the  sovereign  only 
can  object  It  Is  valid  until  assailed  in  a 
direct  proceeding  for  that  purpose.  Mis- 
souri Valley  Land  Co.  v.  Bushnel\  11  Neb. 
192  (8  N.  W.  389). 

331.  (1902.)  A  party  who  has  entered 
Into  a  contract  for  the  sale  of  real  property 
to  a  corporation,  In  reliance  whereon  the 
corporation  has  erected  valuable  Improve- 
ments on  the  property  for  the  purposes  of 
its  corporate  business,  will  not  be  heard  to 
assert  that  such  property  was  not  necessary 
for  the  business  of  the  corporation.  Cote- 
ridge  Creamery  Co.  v.  Jenkins,  66  Neb.  129 
(92  N.  W.  123). 

Vortgage  of  corporate  property. 

332.  (1893.)  Evidence  held  to  sustain  the 
findings  of  the  district  court  that  the  in- 
debtedness secured  by  the  mortgage  of  the 
defendant  corporation  was  not  in  excess  of 
the  limitation  named  in  its  charter.  OorOer 
V.  PIttttsmouth  Canning  Co.,  36  Neb.  548  (64 
N.  W. 


"*  defective  organisation. 

333.  (1901.)  Note  and  mortgage  run- 
ning to  Crelghton  University,  trustee  for 
Crelghton  College,  are  valid  enforce- 
able obligations,  notwithstanding  that  there 
has  been  no  legal  incorporation  of  Crelgh- 


ton College.  Ooddard  v.  Clark,  1  Unof.  769 
(96  N.  W.  360). 

D.  Contracts  and  Indebtedness. 

Contracts  before  incorporation. 

334.  (1887.)  Where,  after  articles  of  In- 
corporation were  drawn  up  and  signed  by 
the  promoters  of  a  cattle  company,  but  be- 
fore they  were  recorded  or  filed  for  record 
in  the  office  of  the  county  clerk,  and  before 
the  time  fixed  in  such  articles  for  the  com- 
mencement of  the  business  of  such  corpora- 
tion, a  president  was  selected  by  such  pro- 
moters, who  in  the  presence  and  with  the 
approval  of  all  of  such  promoters,  executed 
and  delivered  to  one  M.  a  note.  In  payment 
for  certain  horses,  cattle,  ranch,  and  other 
property,  which,  after  the  perfecting  of  the 
said  corporation  and  the  time  fixed  for  the 
commencement  of  the  business  thereof,  came 
Into  its  bands  as  its  property,  and  continued 
to  be  used  and  enjoyed  by  It  as  such,  the  In- 
dorsee of  M.  could  recover  on  said  note. 
Paxton  Cattle  Co.  v.  First  Nat.  Bank,  21 
Neb.  621  (33  N.  W.  271;  60  Am.  Rep.  852). 

Hanner  of  making  contract. 

^3S.  (1877.)  Corporations  manifest  their 
assent  to  and  make  contracts  by  deed  or 

vote  of  the  company,  or  by  the  agreement 
of  their  authorized  agents,  and  not  by  the 
unauthorized  declarations  or  promises  of 
its  Individual  members.  Clarke  v.  Omaha 
8.  W.  R.  Co.,  B  Neb.  314. 

Promissory  notes  of  corporation. 

336.  (1898.)  One  who  buys  a  corpora- 
tion note  unlawfully  issued  Is  not  an  Inno- 
cent purchaser  where  It  appears  on  the  face 
of  the  note  that  the  payee  therein  named 
and  the  officer  by  whom  it  was  executed  la 
the  same  person.  Stough  v.  Ponoa  Mill  Co., 
54  Neb.  500  (74  N.  W.  868). 

337.  (1902.)  A  draft,  drawn  by  an  au- 
thorized agent  of  a  corporation,  on  such 
corporation  or  the  treasurer  thereof  in  favor 
of  a  third  party,  tor  a  debt  due  such  third 
party  from  the  corporation.  Is,  in  effect,  the 
promissory  note  of  the  corporation.  A'o- 
ttonal  Fire  Ins.  Co.  v.  Eastern  Building  <£ 
Loan  Ass'n,  65  Keb.  483  (91  N.  W.  482). 

——Accommodation  indorsement. 

338.  (1903.)  An  accommodation  indorse- 
ment by  a  manufacturing  and  trading  cor- 
poration is  ultra  vires.  Preston  v.  yorth- 
westem  Cereal  Co.,  67  Neb.  45  (93  N.  W. 
136). 

TalElng  mortgage. 

339  (1895.)  Where  a  bank  takes  a  mort- 
gage to  secure  a  debt,  a  third  person  cannot 
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attack  the  transaction  or  treat  the  mortgage 
aa  void  on  the  ground  that  it  Is  ultra  vire$ 
of  the  banlc  to  take  such  security.  Smith  v. 
First  Xat.  Bank  of  Chadron,  45  Neb.  444  (€3 
N.  W.  796). 

340.  (1896.)  A  notar7  public  Is  not  dis- 
qualified  from  taking  an  acknowledgment  of 
a  mortgage  made  to  a  corporation,  merely 
because  it  is  shown  that  he  was  at  the  time 
secretary  and  treasurer  of  the  mortgagee.  It 
not  appearing  that  he  was  a  stockholder  In 
such  corporation  or  otlierwlse  beneficially 
interested  In  having  the  mortgage  made. 
Htirbuch  V.  Tyrrell.  48  Neb.  S14  (67  N.  W. 
486;  37  L.  R.  A.  434). 

Validity  of  contracts. 

341.  (1906.)  A  clause  of  a  contract  of 
a  corporation  of  gua«i-public  character, 
which,  if  enforced,  would  prevent  its  serv- 
ing the  public  on  such  terms  Is  illegal  and 
void.  Sammona  v.  Kearney  Power  A  Irriga- 
tion Co.,  77  Neb.  680  (110  N.  W.  808). 

Contracts  Impossible  to  perform. 

342.  (1902.)  Contracts  In  which  a  cor^ 
poration,  in  consideration  of  stated  parments 
made  to  it,  makes  promises,  which  are  the 
main  Inducement  to  such  contracts  and  are 
Impossible  to  perform,  are  unlawful,  being 
against  public  policy.  State,  ex  rel.  Prout, 
V.  Nebraska  Home  Co.,  66  Neb.  349  (92  N. 
W.  763:  103  Am.  St.  Rep.  706;  60  L.  R.  A. 
448). 

Batlflcation  of  contract. 

343.  (1900.)  A  corporation  can  not  ratify 
a  contract  which  It  had  not  the  power  to 
make.  Thompson  v.  West,  69  Neb.  677  (82 
N.  W.  13;  49  L.  R.  A.  337). 

Creation  of  tmst  fund  tor  payment  of 
debts. 

344.  (1898.)  A  corporation  resolved  to 
remove  Its  stock  of  merchandise  to  a  distant 
city  and  effect  a  consolidation  there  with 
anotner  corporation.  Afterwards  its  manag- 
ing officers  determined,  in  order  to  avoid 
trouble  with  creditors,  to  retain  a  portion 
of  the  goods,  ae!l  them,  and  apply  the  pro- 
ceeds to  the  payment  of  debts.  No  tmst  was 
created  and  no  provision  made  for  the  man- 
ner of  the  application  of  the  proceeds.  Held. 
That  this  arrangement  did  not  constitute  the 
Roods  a  trust  fund  for  the  payment  of  cred- 
itors pro  rata.  Oerman  Kat.  Bank  v.  First 
yat.  Bank.  55  Neb.  86  (75  N.  W.  631). 

E.  Civil  Actions. 
Actions  by  or  against  foreign  corporations, 
see  post,  8S  473-481. 


Actions  to  enforce  liability  of  stockluild- 
ers,  see  ante,  SS  197-220. 

After  dissolution,  see  post.  H  462-465. 

Judgment  against  stockholder  in  snit 
against  corporation,  see  ante,  f  f  194-196. 

Right  of  stockholder  to  sue  or  defend  on 
behalf  of  corporation,  see  ante,  f  S 142-190. 

Capacity  to  sue  and  be  sued. 

345'.  (1898.)  Corporations  for  pecimlary 
profit  may  sue  and  be  sued,  complain  and  de- 
fend in  courts  of  law  and  equity.  Solomw 
V.  Schneider,  56  Neb.  680  (  77  N.  W.  65). 

Bight  of  action. 

346.  (1903.)  Where  a  corporation  pro- 
ceeding In  equity  to  assert  rights  of  an 
equitable  nature,  or  is  seeking  relief  upm 
rules  or  principles  of  equity,  the  court  of 
equity  wilt  not  forget  that  the  stockholders 
are  the  real  and  substantial  beneficiaries  of 
a  recovery;  and  If  the  stockholders  have  no 
standing  in  equity,  and  are  not  equitably 
entitled  to  the  remedy  sought  to  be  enforced 
by  the  corporation  In  their  behalf  and  for 
their  advantage,  the  corporation  will  not  be 
permitted  to  recover.  Some  Fire  Ins.  Co.  v. 
Barber,  67  Neb.  644  (93  N.  W.  1024;  108  Am. 
St.  Rep.  716;  60  L.  R.  A.  927). 

347.  (1903.)  Where  a  corporatioD  is  pro- 
ceeding at  law,  or  where  it  is  asserting  a 
title  to  property,  or  the  title  to  property  is 
involved,  the  corporation  is  regarded  as  a 
person  separate  and  distinct  from  its  stock- 
holders, or  any  or  all  of  them.  Home  Fire 
Inc.  Co.  V.  Barber,  67  Neb.  644  (93  N.  W. 
1024;  108  Am.  St.  Rep.  716;  60  L.  R.  A  927). 

348.  (1905.)  Where  a  claim  has  been 
rejected  or  disallowed  In  part  by  the  audit- 
ing board  of  a  corporation  (an  irrigation 
district),  an  original  action  may  be  Insti- 
tuted on  the  claim,  in  the  absence  of  a 
statute  directing  other  proceedings  to  en- 
force it.  Willou;  Springs  Irrigation  Di»trict 
V.  Wilson,  74  Neb,  269  (104  N.  W.  165). 

Venue. 

349.  (1894.)  An  action  against  a  domestic 
corporation  may  be  brought  in  any  county 
where  it  maintains  a  place  of  business  and 

hag  an  agent  to  conduct  such  business, 
though  its  principal  office  and  chief  officer 
are  in  another  county.  Fremont  Butter  it  Epg 
Co.  V.  Snyder.  39  Neb.  632  (58  N.  W.  150). 

360.  (1894.)  A  domestic  corporation,  ex- 
cept those  governed  by  sections  56,  57,  and 
58  of  the  code  of  civil  procedure,  may  be 
t-ued  In  any  county  where  It  is  situated,  and 
it  is  situated  In  any  county  where  It  has  and 
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maintains  a  place  of  business,  and  servants, 
employees,  or  agents  engaged  In  conducting 
end  carrying  on  the  business  tor  which  It 
exists.  Fremont  Butter  d  Egg  Co.  v.  SnyAer, 
39  Neb.  632  (58  N.  W.  149). 

351.  (1894.)  A  corporation  whose  prin- 
cipal place  of  business,  as  provided  by  its 
charter,  was  Dodge  county,  may,  when  It 
has  a  branch  pUice  of  business  In  Saunders 
county,  be  sued  in  Saundors  county.  Fre- 
mont Butter  Egg  Co.  v.  Snyder,  39  Neb. 
632  (58  N.  W.  149). 

352.  (189S.)  That  a  coriwratlon  has  been 
sued  In  a  county  In  which  It  could  not  be 
lawfully  sued  under  the  statute  Is  a  defense 
which  such  corporation  may  waive;  and  If  a 
corporation  is  wrongfully  sued  In  a  county 
and  answers  generally  to  the  merits  of  the 
action  without  either  specially  appearing 
and  challenging  the  jurisdiction  of  the  court 
or  without  alleging  as  a  defense  to  the  action 
that  auch  suit  was  wrongfully  brought  in 
said  county,  then  the  corporation  will  be 
conclusiTely  presumed  to  have  waived  such 
defense.  Eseter  Nat.  Bank  v.  Orchard,  43 
Neb.  579  (61  N.  W.  833). 

353.  (1901.)  A  domestic  corporation  may 
be  sued  only  in  the  places  provided  by  law, 
and  tbe  temporary  presence  of  one  or  more 
of  the  officers  of  such  corporation  Id  another 
jurisdiction  does  not  authorize  the  corpora- 
tion to  be  sued  there.  Western  Travelers 
Accident  Aas'n  v.  Taylor,  62  Neb.  TS3  (87  N. 
W.  950). 

354.  (1901.)  When  the  legislature  pro- 
vides the  county  in  which  a  domestic  cor- 
poration may  be  sued,  such  provision  Is  ex- 
clusive. Western  Travelers  Accident  Ass'n 
V.  Taylor,  62  Neh.  783  (87  N.  W.  950). 

855.  (1901.)  The  purpose  of  section  73 
of  the  code  is  to  provide  the  manner  of 
rervice  upon  a  corporation.  That  section 
does  not  enlarge  the  number  of  Jurisdictions 
In  which  suit  may  be  brought.  Western 
Traveterg  Accident  Ass'n  v.  Taylor,  62  Neb. 
783  (87  N.  W.  950). 

356.  (1906.)  The  residence  of  a  person 
who  Is  employed  as  the  agent  of  a  domestic 
corporation  is  personal,  and  Is  immaterial 
In  an  Inquiry  as  to  whether  a  domestic  cor- 
poration Is  situated  in  a  county  within  the 
meaning  of  said  seietion.  Security  Mutual 
Life  Ins.  Co.  v.  Ress,  76  Neb.  141  (106  N. 
W.  1037). 

367.  (1906.)  The  fact  that  an  agent  is 
temporarily  employed  in  transacting  the 
business  of  a  domestic  corporation  In  a 


county  other  than  the  one  where  the  cor- 
poration has  Its  principal  place  of  business 
does  not  subject  auch  corporation  to  the 
Jursdlctlon  of  the  courts  of  that  county 

under  the  provisions  of  section  55  of  the 
code.  Security  Mutual  Life  Ins.  Co.  v. 
Ress,  76  Neb.  141  (106  N.  W.  1037). 

Process. 

Process  on  foreign  corporation,  see  post, 
H  476-479. 

Service  of  process  or  notice  In  garnish- 
ment, see  Garnishment,  H  47-50. 

358.  (1871.)  An  agent  invested  with  the 
general  conduct  and  control,  at  a  particular 
place,  of  the  business  of  a  corporation,  ia 
a  managing  agent,  within  section  76  of 
the  code,  upon  whom  a  summons  may  be 
served.  It  is  immaterial  where  he  resides. 
l»or*er  v.  Chicago  rf  N.  W.  R.  Co.,  1  Neb.  14. 

359.  (1882.)  Where  the  president  or 
chief  officer  of  a  corporation  Is  absent  from 
the  county,  service  may  be  made  upon  the 
treasurer.  McMurtry  v.  Tuttle,  13  Neb.  232 
(13  N.  W.  213). 

360.  (1888.)  Under  section  912  of  the 
civil  code,  a  summons  against  a  corpora- 
tion may  be  served  upon  its  chief  officer.  If 
he  he  found  in  the  county;  if  not  so 
found,  then  upon  Its  cashier,  treasurer,  sec- 
retary, clerk,  or  managing  agent;  or  if 
none  of  these  can  be  found,  by  copy  left  at 
tbe  office  or  usual  place  of  business  of  such 
corporation,  with  the  person  haying  charge 
thereof.  This,  as  well  as  section  914.  ap- 
plies to  the  foreign  cori>oratlons,  except 
where  there  are  special  provisions  to  the 
contrary,  Chicago,  B.  t£  Q.  R.  Co.  v.  Man- 
ning,  23  Neb.  552  (37  N.  W.  462). 

361.  (1897.)  Where  attempt  Is  made  to 
serve  a  summons  upon  a  corporation,  and 
the  persons  served  are  not  at  the  time  offi- 
cers of,  or  connected  with,  the  corporation, 
tbe  case  Is  one  of  total  absence  of  service, 
and  a  Judgment  founded  thereon  la  void. 
Campbell  Printing  Press  d  Mfg.  Co.  v.  Mar- 
der,  50  Neb.  283  (69  N.  W.  774;  61  Am.  St. 

'Rep.  573). 

362.  (1899.)  In  suing  a  corporation  it 
is  not  necessary  that  In  the  summons  it  he 
described  as  such.  Oerman  Ins.  Co.  v.  Frjed- 
erick,  57  Neb.  538  (77  N.  W.  1106). 

363.  (1902.)  A  manager  of  an  agency 
established  in  this  state  by  a  foreign  rail- 
road corporation  for  the  purpose  of  solicit- 
ing traffic  over  Its  line  of  road  Is  a  "man- 
aging agent,"  within  the  meaning 'of  the 
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statute  with  re.'creoce  to  service  of  sum- 
mouB  on  such  corporations.  Fremont,  B.  d 
M.  V.  R.  Co.  V.  New  York,  C.  d  St.  L.  R. 
Co..  66  Neb.  159  (92  N.  W.  131;  59  L.  R.  A. 
939). 

364.  (1906.)  No  Jurisdiction  is  obtained 
over  a  dMneatic  corporation  by  service  of 
process  In  a  county  In  which  it  is  neither 
situated  nor  has  its  principal  oflBce  or  place 
of  business  Cobbey  v.  State  Journal  Co,,  77 
Neb.  619  (110  N.  W.  643). 

365.  (1906.)  Section  65  of  the  code  ap- 
plies to  corporations  as  well  as  individuals, 
and,  if  an  action  is  rightly  brought  in  one 
county,  summons  may  be  issued  to  another 
county  for  service  upon  a  corporation.  Cob- 
bey  V.  State  Journal  Co.,  77  Neb.  619  (110 
N.  W.  643). 

366.  (1906.)  One  having  authority  to 
make  sales  of  the  products  of  his  principal, 
with  no  additional  privileges  or  duties,  is 
not  a  general  ^nt  on  whom  process  may 
be  served.  Ord  Hardware  Co.  v.  Caae 
Threshing  Machine  Co..  77  Neb.  847  (110  N 
W.  651). 

Oarnishment. 

367.  (1901.)  Prior  to  the  adoption  of 
cection  485o  of  the  code  of  civil  procedure, 
a  corporation  may  properly  be  made  a  gar- 
nishee, where  the  only  property  sought  to 
be  attached  Is  the  capital  stock  of  the  cor- 
poration owned  by  the  defendant.  Farmers 
d  Merchants  Nat.  Bank  v.  Mosher,  63  Neb. 
130  (88  N.  W.  652). 

Parties. 

368.  (1895.)  Stockholders  of  a  corpora- 
tion, merely  as  such,  are  not  proper  parties 
respondent  In  a  proceeding  to  compel  the 
corporation  by  mandamus  to  perform  a  cor- 
porate act.  State,  ex  rel.  OiUUan,  v.  Borne 
Street  R.  Co.,  43  Neb.  880  (62  N.  W. 
225). 

Pleading. 

369.  (1891.)  At  common  law,  a  corpora- 
tion may  sue  and  be  sued  by  the  corporate 
name,  without  an  averment  of  the  act  of 
Incorporation,  and  the  code  has  not  changed 
the  common  law  in  that  regard.  Exchange 
Nat.  Bank  v.  Cappe,  32  Neb.  242  (49  N.  W. 
228;  29  Am.  St.  Rep.  433). 

370.  (1898.)  A  petition  in  a  suit  to  fore- 
close a  real-estate  mortgage  executed  to 
"Western  Trust  and  Security  Company,"  and 
by  It  sold  and  assigned  to  the  plaintlfT,  did 
not  fail  to  state  a  cause  of  action,  although 
the  mortgagee's  character  as  a  legal  entl^ 


did  not  affirmatively  appear.  Barler  v. 
Crowett.  66  Neb.  571  (75  N.  W.  1109). 

371.  (1899.)  A  petlUon,  at  least  after 
answer  to  the  merits,  Is  nut  open  to  attack 
because  it  does  not  allege  the  corporate  char- 
acter of  the  defendant.  Oerman  Int.  Co.  v. 
Frederick,  67  Neb.  538  (77  N.  W.  1106). 

372.  (1899.)  In  an  action  by  a  corpora- 
tion, if  its  name  Imports  a  corporation,  it  Is 
not  essential  to  aver  In  terms  its  corporate 
existence  or  to  plead  the  act  of  incorporattoo. 
Fletcher  v.  Co-operative  Publishing  Co.,  S8 
Nob.  511  (78  N.  W.  1070). 

373.  (1902.)  At  common  law  a  corpora- 
tion may  sue  and  be  sued  in  its  corporate 
name  without  an  averment  of  its  corporate 
capacity,  and  the  provisions  of  our  Code  hare 
not  changed  the  common  law  rule  Id  that 
regard.  Loan  <£  Trust  Savings  Bank  v.  Stod- 
dard, 2  Unof.  486  (89  N.  W.  301). 

374.  (1905.)  A  petition  which  allegn 
that  a  contract  of  a  corporation  was  made, 
executed  and  delivered  by  It  by  Its  offiwr 
and  agent,  naming  him.  Is  not  demurrable 
on  the  ground  that  authority  by  the  agent 
does  not  sufficiently  appear.  Johnson  Count]/ 
V.  ChamberUtin  Banking  House,  74  Neb.  54) 
(104  N.  W.  1061). 

3740.  (1908.)  "Where  the  original  acUon 
is  brought  against  a  corporation  In  its  cor- 
porate name  and  certain  persons  alleged  to 
be  Its  officers,  for  the  specl&c  performance  of 
a  contract  to  convey  real  estate  made  by  the 
alleged  officers  for  the  corporation,  an 
amendment  to  the  petition,  pleading  that  at 
the  time  the  contract  was  made  the  corpora- 
tion was  dissolved  and  some  of  the  defend- 
ants were  the  trustees  thereof,  does  not 
change  the  cause  of  action.  Heenan  cE  Fi»- 
ten  V.  Parmele,  80  Neb.  6U  (118  N.  W.  824). 

■■■■    -  Verification. 

375.  (1895.)  The  fifth  subdivision  of  sec- 
tion 120  of  the  code  of  civil  procedure  author 
Izes  the  veriflcation  of  pleadings  for  a  cor- 
poration  by  Its  attorney  at  law  as  ndi. 
irrespective  of  the  consideration  that  a  snm- 
mons  might  or  might  not  legally  be  ^erred 
upon  such  attorney.  Beatrice  Rapid  Transit 
A-  Power  Co.  v.  German  Nat.  Bank,  45  Neb. 
147  (63  N.  W.  374). 

laauea  and  proof. 

376.  (1879.)  A  general  denial,  in  an  a^ 
tion  by  a  corporation,  does  not  put  In  issue 
the  corporate  character  of  the  corporation, 
or  It's  power  to  sue  or  be  sued.  Nationat 
Life  Ins.  Co.  v.  Robinson,  8  Neb.  452;  (1899) 
Fletcher  v.  Co-operative  Publishing  COn  58 
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Neb.  511  (78  N.  W.  1070);  (1902)  Chamber- 
lain Banking  House  v.  Kemper,  etc..  Dry 
Goods  Co.:  3  Unof.  549  (92  N.  W.  175). 

377.  (1882.)  The  existence  of  a  corpora- 
tion plaintiff  is  not  put  In  Issue  by  a  general 
denial  of  an  alleged  cause  of  action.  Diet- 
richs  V.  Lincoln  N.  W.  B.  Co..  13  Neb.  43 
(13  N.  W.  13). 

378.  (1888.)  In  an  action  on  a  note  exe- 
cuted and  delivered  to  plaintiff  by  Its  cor- 
porate name,  it  is  unnecessary  to  prove 
plaintiff's  corporate  existence.  Holland  v. 
Commercial  Sank,  22  Neb.  571  (36  N.  W. 
113) . 

379.  (1889.)  In  order  to  throw  the  bur- 
den of  proving  its  corporate  existence  upon 
a  corporation  plaintiff,  the  allegation  of  the 
petition  alleging  such  corporate  character 
must  be  denied  other  than  by  a  general  de- 
nial of  all  allegations  of  the  petition  not  ad- 
mitted to  be  true.  Herron  v.  Cole  Bros.,  25 
Neb.  692  (41  N.  W.  765). 

380.  (1892.)  An  action  for  personal  in- 
juries was  brought  against  "G.  P.  S.  A  Co., 
a  corporation  formed  and  doing  business  in 
Douglas  county,  Nebraska."  In  the  answer 
and  amended  answer  of  O.  F.  S.  ft  Co.  they 
styled  themselves  the  defendants,  and  denied 
that  the  corporation  was  formed  under  the 
laws  of  Nebraska,  bnt  made  no  denial  that 
it  was  a  corporation.  An  amended  petition 
was  thereupon  filed  against  S.  &  Co.,  a  cor- 
poration formed  under  the  laws  of  Illinois 
and  doing  business  In  Nebraska.  To  this 
amended  petition  the  corporation  answered 
as  defendant  and  denied  the  Injuries  of  the 
plaintiff  and  pleaded  negligence  on  his  part. 
Held,  There  being  no  denial  of  the  corpora- 
tion of  S.  ft  Co.  and  G.  F.  S.  ft  Co.,  that,  so  far 
as  the  pleadings  show,  they  formed  one  and 
same  corporation,  and  that  the  place 
wheM  the  corporation  was  formed  was  not 
a  material  fact  In  the  case.  StDift  d  Co.  v. 
Crawford,  34  Neb.  450  (51  N.  W.  1034). 

381.  (1895.)  Where  a  pleading  In  one 
portion  of  It  contains  a  denial  of  the  cor- 
porate existence  of  a  company  and  in  an- 
other pan^raph  of  the  pleading  the  Issue  is 
raised  of  the  right  of  the  company,  as  a  for- 
eign corporation,  to  acquire  or  enforce  a 
mechanic's  Hen  In  this  state,  the  pleading 
will  be  construed  as  an  admission  of  the  cor- 
porate capacity  of  such  company.  Chapman 
V.  Breuier,  43  Neb.  890  (62  N.  W.  320;  47 
Am.  St.  Rep.  779). 

382.  (1898.)  A  denial  that  the  relator  "Is 
.  a  corporation  duly  organized  under  the  laws 

of  the  state  of  New  YotV  does  not  put  In 


issue  the  relator's  corporate  existence. 
State,  ex  rel.  Beth  Thomas  Clock  Co.,  v. 
County  Commiaioners  of  Cass  County,  53 
Neb.  767  (74  N.  W.  254). 

383.  (1900.)  The  defense  of  ultra  vires 
is  not  available  under  a  general  denial. 
Citisens  State  Bank  v.  Pence,  59  Neb.  579 
(81  N.  W.  623). 

384.  (1900.)  A  denial  that  plaintiff  "is 
a  corporation  duly  organized  as  a  national 
bank  under  the  act  of  congress  of  June  3, 
1864,  or  any  other  act,"  does  not  put  In  Issue 
the  plaintiff's  corporate  existence.  First 
2Var  Bank  v.  Gibson,  60  Neb.  767  (84  N.  W. 
?59). 

Presumptions  and  burden  of  proof. 

385.  (1893.)  Contracts  of  a  corporation 
which  are  not  contrary  to  the  express  pro- 
visions of  its  charter  are  presumed  to  be 
within  Its  powers,  and  the  burden  is  upon 
one  denying  their  valdlty  to  prove  the  facts 
which  render  them  ultra  vires.  Oorder  v. 
Plattsmouth  Canning  Co.,  36  Neb.  548  (64 
N.  W.  830). 

386.  (1895.)  Where  the  charter  or  pow- 
ers of  a  railroad  company  are  not  shown  by 
the  pleadings  or  evidence,  the  court  will  not 
presume  that  the  act  of  the  company  In 
organizing  and  conducting  a  relief  depart- 
ment is  ultra  vires.  Chicago,  B.  4  Q.  R.  Co. 
V.  Ben,  44  Neb.  44  (62  N.  W.  314). 

387.  (1896.)  The  fact  that  one  Is  shown 
to  be  secretary  and  treasurer  of  a  corpora- 
tion win  not  authorize  the  presumption 
that  he  Is  a  stockholder.  Horbach  v.  Tyrrell, 
48  Neb.  514  (67  N.  W.  485;  37  L.  R.  A.  434). 

3S8.  (1897.)  The  plaintiff  sued  as  a  cor- 
poration. The  defendants,  in  their  answer, 
specifically  denied  the  corporate  existence 
of  plaintiff.  Held,  That  the  answer  In  this 
respect  stated  a  defense  and  cast  upon  the 
plaintiff  the  burden  of  proving  Its  corporate 
existence.  Davis  v.  Nebraska  Nat.  Bank  of 
Omaha.  51  Neb.  401  (70  N.  W.  963). 

389.  (1905.)  In  an  action  against  a  cor- 
poration based  on  a  contract,  the  presump- 
tion obtains  that  the  contract  Is  within  the 
power  of  the  corporation  to  make,  and  that 
the  oflScers  executing  it  on  behalf  of  the 
corporation  acted  within  the  law,  unless 
the  petition  states  facts  showing  the  con- 
trary. Willow  Springs  Irrigation  District  v. 
Wilson.  74  Neb.  269  (104  N.  W.  165). 

Admissibility  of  evidence. 

Admissibility  In  evidence  of  by-laws  of 
building  association,  see  BuildUig  and  Loan 
Assocations,  {  64. 
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Elrldence  of  corporate  existence,  see  ante, 
81 4M7. 

390.  (1878.)  RepresentatloDH  of  the 
president  of  a  bank,  made  in  transacting 

its  business,  are  admissible  In  evidence 
against  the  bank;  but  statements  made  by 
him  away  from  the  bank,  in  reference  to 
matters  In  wblch  the  bank  has  no  interest, 
are  not  admissible.  Kennedy  v.  Otoe  County 
.Va(.  Bank,  7  Neb.  59. 

391.  (1S8S.)  The  written  instrument 
presented  in  evidence  by  the  plaintiff  at  the 
trial  In  the  court  below,  as  containing  the 
articles  of  incorporation  of  the  plaintiff  in 
said  action,  though  certified  by  the  secretary 
of  state  as  a  copy,  contained  intrinsic  evi- 
dence of  being  the  original  articles,  the 
signatures  thereto  of  the  corporators  being 
proved  as  genuine;  held,  admissible  in  evi- 
dence. Holland  V.  Commercial  Bank,  22 
Neb.  671  (36  N.  W.  113). 

392.  (1896.)  The  testimony  on  another 
trial  of  an  officer  of  a  corporation  with  rela- 
tion to  previous  corporate  acts  cannot  be 
proved  as  an  admission  binding  upon  the 
corporation.  Columbia  Nat.  Bank  v.  Rtce, 
49  Neb.  428  (67  N.  W.  166). 

Weight  and  sfiffldency  of  vrtdenoe. 

393.  (1894.)  Where  a  bank  brought  an 
action  upon  a  note  Indorsed  to  it  and  the 
answer  denied  the  corporate  existence  of  the 
bank,  proof  showing  the  adoption  and  re- 
cording of  articles  of  Incorporation,  and  that 
the  bank  had  acted  thereunder  for  a  period 
of  years,  was  sufficient  to  establish  Its  cor- 
porate existence.  Saas  v.  Bank  of  Com' 
merce.  41  Neb.  754  (60  N.  W.  86). 

394.  (1895.)  Where  there  was  contained 
in  a  mortgage  a  copy  of  resolutions  described 
as  having  been  adopted  by  the  bpard  of  di- 
rectors of  the  mortgagor,  a  corporation, 
from  which  resolutions  It  appeared  that  said 
toard  had,  as  required,  authorized  the  mak- 
ing of  such  mortgage,  no  further  proof  was 
necessary  to  a  prima  facie  showing  of  au- 
thorization by  the  board  of  directors.  Hay- 
den  V.  Lincoln  City  Electric  B.  Co.,  43  Neb. 
680  (62  N.  W.  73). 

395.  (1895.)  E^vldence  held  sufficient  to 
establish  the  existence  of  a  corporation  so 
as  to  relieve  it  from  collateral  attack.  Chap- 
man V.  Brewer^  43  Neb.  890  (62  N.  W.  320; 
47  AnL  St.  Rep.  779). 

396.  (1903.)  Evidence  fn  an  action  on  a 
note  signed  by  a  corporation  as  surety,  held 
to  sustain  a  finding  that  the  signature  of  the 


corporation  was  that  of  an  accommodation 
indorsement,  and  created  no  liability.  Prej- 
ton  V.  Northwestern  Cereal  Co.,  67  Neb.  43 
(93  N.  W.  136). 

Instruction. 

397.  (1895.)  Ad  instruction  that  "a  di- 
rector of  a  corporation,  or  a  number  of  di- 
rectors, cannot  convey  the  property  of  a 
«)Fporatlon  to  themselves  for  the  purpose  of 
securing  them  for  indorsing  notes  for  tbe 
corporation  to  the  exclusion  of  other  cred- 
itors," Is  erroneous  since  It  withdraws  from 
the  Jury  the  question  whether  the  company 
was  solvent,  the  rule  stated  applying  only  to 
insolvent  companies.  Tillaon  v.  Downing, 
46  Neb.  549  (63  N.  W.  836). 

Execution. 

398.  (1892.)  Property  of  a  public  corpo- 
ration, such  as  a  bridge  company,  wliich  Is 
essential  to  the  exercise  of  Its  franchise  and 
the  dlscliarge  of  the  duties  it  has  assamed 
toward  the  general  public,  cannot.  Id  tbe 
absence  of  statutory  authority,  be  seized  and 
sold  to  satisfy  an  ordinary  Judgment  The 
only  remedy  of  creditors  In  such  case  is  to 
obtain  the  appointment  of  a  receiver  and  a 
sequestration  of  the  company's  earnings. 
Overton  Bridge  Co.  v.  Meant,  33  Neb.  S57 
(51  N.  W.  240;  29  Am.  St.  Rep.  E14). 

vnz.  nrsoLVBNCT  ahd  keceiysss. 

Action  by  receiver  on  unpaid  subscription, 
see  ante,  1 92. 

Assets. 

399.  (1898.)  The  assets  of  an  Inaolvent 
corporation  constitute  a  trust  fond  In  tbe 

bands  of  Its  directors  to  be  used  by  them 
in  paying  corporate  debts.  Stough  v.  Ponca 
Mill  CO.,  54  Neb.  500  (74  N.  W.  868). 

Preferences  to  creditors. 

400.  (1897.)  An  Insolvent  corporation 
may.  in  the  absence  of  actual  fraud,  preler 
one  or  more  of  Its  creditors  to  the  exclusion 
of  others.  Wallachs  d  8on»  v.  Robinson 
d  Stokes  Co.,  50  Neb.  469  (70  N.  W.  53); 
(1898)  Seed*  Dry-Plate  Co.  v.  Hejin  Photo- 
Svpply  Co.,  57  Neb.  214  (77  N.  W.  660). 

401.  (1897.)  There  Is  no  Inflexible  rule 
In  existence  which,  under  all  conditions,  pre- 
vents an  insolvent  corporation  from  trans- 
ferring or  Incumbering  its  property  In  good 
faith  and  for  proper  purposes.  Shaw  A  Co. 
V.  Robinson  &  Stokes  Co.,  60  Neb.  403  (69 
N.  W.  947). 

402.  (1897.)  Whether  or  not  a  con- 
veyance by  an  Insolvent  corporation  b 
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fraudulent  as  to  creditors  cannot  be  deter- 
mined  as  a  question  of  law,  but  is  a  question 
of  fact,  to  be  determined  from  a  considera- 
tion of  the  evidence  In  each  particular  case. 
Shmo  A  Co.  V.  Robinson  d  Btoka  Co.,  50 
Neb.  403  (69  N.  W.  947);  (1897)  Wallace* 
d  Sana  v.  RoMnson  d  atoJce»  Co.,  50  Neb. 
469  (  70  N.  W.  52). 

403.  (1898.)  M  insolTent  corporation, 
merely  because  It  Is  a  corporation.  Is  not 
pnAlblted  from  preferring  particular  cred- 
itors. Qerman  Nat.  Bank  v.  First  Nat.  Bank, 
55  Neb.  86  (75  N.  W.  531). 

404.  (1902.)  The  fact  that  a  corpora- 
tion, which  Is  being  pressed  by  Its  creditors 
for  the  payment  of  their  claims,  makes  a 
trust  agreement  and  deed,  whereby  it  con- 
Teys  practically  all  of  Its  property  to  trus- 
tees to  secure  debts  due,  to  the  amount  of 
about  $2,500  and  additional  credit  up  to 
110,000,  that  its  property  so  conveyed  is 

.  worth  many  times  that  amount,  and  that 
such  conveyance  did  in  fact  hinder  and  de< 
lay  its  other  creditors  and  prevent  them 
from  «>llecting  their  Just  claims  against  It, 
taken  together  with  conflicting  evidence  on 
the  question  of  the  Intention  of  the  parties 
to  the  transaction  and  all  other  facts  and 
circumstances  surrounding  It  is  sufficient  to 
sustain  the  finding  of  the  trial  coiirt  that 
the  act  was  fraudulent  and  void  as  to  such 
creditors.  First  Nat.  Bank  of  Omaha  v. 
East  Omaha  Box  Co.,  2  Unof.  820  (90  N.  W. 
223). 

Preferences  to  ofiScers  and  stockholders. 

405.  (1894.)  The  relation  of  the  direc- 
tors and  managing  officers  of  an  Insolvent 
private  corporation  toward  the  property  and 
assets  thereof  Is  that  of  trustees  for  all  of 
the  creditors.  Such  officers  cannot  take 
advantage  of  their  position  to  secure  a  pref- 
erence for  themselves,  but  are  required  to 
share  ratably  with  other  creditors.  Ingwer- 
sen  V.  Bdgecoribe,  42  Neb.  740  (60  N.  W. 
1032). 

406.  (1895.)  Directors  of  an  Insolvent 
corporation  cannot  take  advantage  of  their 
position  to  obtain  a  preference  of  debts 

owing  by  the  corporation  to  themselves. 
Tillson  «.  Downing,  45  Neb.,  549  (63  N.  W. 
S36). 

407.  (1895.)  Where  the  holder  of  stock 
of  an  insolvent  corporation.  Just  before  Its 
final  suspension  of  business,  obtained  as- 
signments to  himself  of  such  an  amount  of 
the  corporation's  bills  receivable  as  to  fully 
secure  claims  owing  to  such  stockholder  and 


a  partnership  firm  of  which  he  was  a  mem- 
ber, leaving  almost  no  assets  for  the  pay- 
ment of  the  other  creditors  of  the  corpora- 
tion, the  intent  with  which  such  preference 
was  made  and  received  was  a  question  of 
fact  for  the  Jury,  and  its  verdict  upon  proof 
of  the  above  tacts,  that  such  preference  was 
fraudulent  as  against  creditors  of  the  cor- 
poration, will  not  be  disturbed  as  unwar- 
ranted In  fact  dr  in  law.  Wortendyke  v. 
SaUaAin,  45  Neb.  765  (64  N.  W.  216). 

408.  (1897.)  A  corporation  may  not  pre- 
fer a  debt  owing  to  its  own  directors. 
Campbell  Printing  Press  d  Mfg.  Co.  v.  Mar- 
dev.  50  Neb.  283  (69  N.  W.  774;  61  Am.  St. 
Rep.  573). 

409.  (1898.)  The  directors  of  an  Insolv- 
ent corporation  cannot  lawfully  appropriate 
its  assets  to  the  payment  of  debts  due  them 
from  it  to  the  entire  exclusion  of  other  cor- 
porate creditors.  Wyman  v.  Williams,  53 
Neb.  670  (74  N.  "W.  48). 

410.  (1898.)  A  mortgage  executed  by  an 
insolvent  corporation  to  secure  a  debt  due 
from  it  to  one  of  its  officers  or  directors  is 
Illegal  and  void.  Stough  v.  Ponca  MiU  Co., 
54  Neb.  500  (74  N.  W.  868). 

411.  (1898.)  A  corporation  may  not  pre- 
fer a  debt  owing  to  Its  director,  secretary, 
and  treasurer.  Seeds  Dry-Plate  Co.  v.  Eeyn 
Photo-Bupply  Co.,  57  Neb.  214  (77  N.  W. 
660). 

412.  (1899.)  A  director  of  an  insolvent 
corporation  may  not  through  any  advantage 
gained  by  reason  of,  or  which  may  be  taken 
of,  his  directorship  obtain  op  secure  a  pref- 
erence of  debts  of  the  corporation  to  him 
or  in  which  be  is  materially  Interested,  hut 
a  Judgment  for  such  debt  secured  without 
any  such  advantage  will  be  upheld  even 
though  It  may  work  a  preference  of  the  debt. 
Nebraska  Nat.  Bank  v.  Clark,  58  Neb.  183 
(78  N.  W.  527). 

413.  (1899.)  One  of  the  directors  of  the 
corporation  who  had  made  it  a  loan,  and 

who,  under  the  order  of  the  managing  board 
relative  to  Issuance  of  promissory  notes  to 
members  who  had  made  loans  to  the  com- 
pany, was  entitled  to  receive  such  a  note, 
died  and  his  son  was  appointed  administra- 
tor of  the  estate,  also  became  a  director  of 
the  company,  and  applied  for,  and  there  was 
executed  and  delivered  to  htm  as  adminis- 
trator, a  note  of  the  , corporation  in  the 
amount  of  the  loan  debt.  The  corporation 
became  Insolvent,  and  thereafter  there  was 
recovered  a  judgment  against  It,  and  in 
fovor  of  the  administrator,  by  default  for 
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the  amount  due  on  the  note.  Held,  From 
the  evidence,  that  there  had  been  no  ad- 
^antage  taken  by  the  son  of  deceased  di- 
rector, and  administrator  of  bis  estate,  of 
the  former's  postion  of  director  of  the  cor- 
poration to  obtain  in  the  suit  and  judgment 
on  the  note  a  preference  over  other  creditors 
of  the  corporation.  Xebraaka  Xat.  Bank  v. 
Clark,  58  Neb.  183  (78  N.  W.  527). 

414.  (1900.)  An  insolvent  corporation 
may  not  prefer  a  creditor  of  one  of  its  oflS- 
cers  and  atocltholders.  Ingwersen  v.  Edge- 
combe.  42  Neb.  740;  TUlton  v.  Downing,  45 
Neb.  649;  Seeds  Dry-Plate  Co.  v.  Heyn  Photo- 
Supply  Co.,  57  Neb.  214,  followed.  Reynolds 
V.  Smith,  60  Neb.  197  (82  N.  W.  627). 

415.  (1902.)  The  capital  stock  of  a  cor- 
poration Is  a  trust  fund  tor  the  benefit  of 
creditors,  in  the  sense  that  there  can  be  no 
oistrlbation  of  its  capital  among  the  stock- 
holders without  provision  being  first  made 
Tor  the  payment  of  corporate  debts;  and  the 
courts  will  he  astute  to  detect  and  defeat 
any  scheme  or  device  which  is  calculated  to 
withdraw  the  fund,  or  in  any  way  place  It 
beyond  the  reach  of  creditors.  State  v. 
Bank  of  Ogallala,  65  Neb.  20  (91  N.  W.  497). 

 Preferanoe  of  claims  on  which  offi- 
cers are  personally  liable. 

416.  (1895.)  An  insolvent  corporation 
cannot  prefer  a  debt  on  which  its  officers 
and  directors  are  bound  as  sureties.  Titlton 
V.  Downing.  45  Neb.  549  (63  N.  W.  836); 
(1897)  Campbell  Printing  Presa  d  Mfg.  Co. 
V.  Marder,  60  Neb.  283  (09  N.  W.  774;  61 
Am.  St.  Rep.  573);  (1902)  Williams  v. 
Turner.  63  Neb.  575  (88  N.  W.  668). 

417.  (1898.)  A  mortg^  executed  by  an 
insolvent  corporation  to  a  third  person  to 
Eecure  a  debt,  for  the  payment  of  which  one 
of  its  officers  or  directors  Is  personally 
bound,  is  illegal  and  void.  Stough  v.  Ponoa 
Mill  Co.,  54  Neb.  500  (74  N.  W.  868). 

418.  ( 1901. )  Officers  of  an  insolvent 
corporation  cannot  prefer  debts  to  a  third 
person  for  which  they  are  obliged  as  sure- 
ties. Merchants  Vat.  Bank  v.  McDonald,  63 
Neb.  363  (88  N.  W.  492;  89  N.  W.  770). 

419.  ( 1902. )  Directors  of  an  insolvent 
corporation  who  turn  over  its  property  and 
assets  to  third  persons  for  the  purpose  of 
preferring  claims  upon  which  such  directors 
are  personally  liable  as  sureties,  may  be  re- 
quired to  account  for  such  property  and  as- 
sets in  an  action  by  a  receiver  of  the  cor- 
poration appointed  at  the  instance  of  other 
creditors.  Williams  v.  Turner.  63  Neb.  575 
(88  N.  W.  668). 


420.  (1903.)  When  an  insolvent  corpora- 
tion transfers  all  of  its  assets  to  a  creditor 
in  settlement  of  a  claim  upon  which  the  of- 
ficers of  the  corporation  are  personally  lia- 
ble, and  the  transfer  is  for  that  reason  bdd 
lavalid.  the  transferee  holds  the  propertjr 
In  trust  for  all  creditors  of  the  corpontion, 
and  Is  entitled  to  participate  In  the  distribu- 
tion of  the  assets.  National  Wall  Paper  Co. 
V.  Columbia  Wat.  Bank,  68  Neb.  47  (93  N. 
W.  1004). 

421.  (1904.)  Where,  by  an  attachment 
proceedings;  without  any  fraud  or  Irregalsr 
Ity,  certain  bona  fide  creditors  of  an  IdsoIt- 
ent  corporation  secure  the  application  of 
all  of  the  corporate  assets  to  the  payment 
of  their  claims,  the  fact  that  the  jilrectors 
of  the  corporation  who  had  guaranteed  the 
payment  of  such  claims  requested,  and  tbu 
induced,  the  creditors  to  institute  the  at- 
tachment suits,  without  giving  the  said 
creditors  any  advantage  or  rights,  otlier 
than  those  which  as  a  matter  of  law  tber 
already  possessed,  does  not  make  sucli  di- 
rectors liable  in  an  action  at  law  to  the 
other  creditors  of  the  corporation.  EmaniM 
V.  Barnard,  71  Neb.  756  (99  N.  W.  666). 

Priorities  of  claims. 

422.  (1898.)  Creditors  of  an  insolTent 
corporation  do  not  acquire  any  speclfle  Hen 
on  the  corporate  assets.  Wehn  v.  Fall  S5 
Neb.  547  (76  N.  W.  13;  70  Am.  St.  Rep.  397). 

423.  (1901.)  A  creditor  of  an  Insolvent 
corporation  who  has  reduced  his  claim  to 
Judgment  and  had  execution  thereon  re- 
turned unsatlsfled,  intervening  in  a  cred- 
itor's action  for  distribution  of  assets,  l> 
entitled  to  a  preference  In  the  payment  of 
his  claim.  Merchants  Nat.  Bank  v.  Mc- 
Donald, 63  Neb.  363  (88  N.  W.  492;  89  N. 
W.  770). 

424.  (1901.)  A  creditor  whose  claim  his 
not  been  redurod  to  Judgment  cannot  main- 
tain an  action  against  an  Insolvent  corpora- 
tion for  distribution  of  Its  assets,  and  a  cred- 
itor who  has  reduced  his  claim  to  judgment 
and  had  execution  thereon  returned  unsatls- 
fled. who  Interrenes  in  such  action  is  entitled 
to  a  preference  in  the  payment  of  his  claim. 
Merchants  Nat.  Bank  of  Omaha  v.  McDomU, 
63  Neb.  363  (88  N.  W.  492;  89  N.  W.  770). 

Appointment  of  receiTar. 

425.  (1898.)  Where  wrong-doers  are  hi 
control  of  a  corporation,  both  tbrontb  Its 
stock  and  by  being  officers.  It  is  not  essential 
for  a  complaining  stockhoMer  to  show,  as  a 
condition  of  maintaining  his  suit  for  a  re- 
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ceWer,  that  he  first  made  demand  on  the 
officers  to  proceed  on  behalf  of  the  corpora- 
tion to  remedy  the  wrongs,  Ponca  Mill  Co. 
V.  Mikeaell,  55  Neb.  98  (75  N.  W.  46). 

426.  (1903.)  The  holder  of  a  contract, 
purporting  to  be  for  the  purchase  of  a  dia- 
mond. Issued  by  a  tontine  company,  who 
has  not  reduced  hie  claim  to  judgment,  and 
who  has  no  lien  upon  the  property  of  the 
company,  has  no  standing  in  a  court  of 
equity  in  an  action  to  sequester  or  Impound 
the  assets  of  such  company.  Mann  v.  Oer- 
man-American  Inv.  Co.,  70  Neb.  454  (97  N. 
W.  600). 

427.  (1903.)  The  holder  of  a  contract, 
purporting  to  be  for  the  purchase  and  sale 
of  a  diamond,  Issued  by  what  Is  commonly 
called  a  tontine  company,  is  not  a  stoclt- 
holder  In  such  company,  and  cannot  secure 
the  appointmet  of  a  receiver  for  such  com- 
pany because  of  the  mismanagement  of  its 
affairs  by  Its  officers.  Mann  v.  German- 
American  Inv.  Co.,  70  Neb.  454  (97  N.  W. 
COO). 

428.  (1905.)  A  receiver  will  not  readily 
be  appointed  In  a  stockholder's  suit  for  mis- 
management of  corporate  affairs  where 
neither  the  corporation  nor  the  corporate 
officers  are  insolvent  and  the  corporation 
Is  a  going  concern  profitably  conducted.  Mil- 
ler V.  Kitchen,  73  Neb.  711  (103  N.  W.  297). 

429.  (1905.)  Where  It  Is  within  the  or- 
dinary powers'  of  a  court  of  equity  to  grant 
sufficient  relief  to  a  complaining  minority 
stockholder  who  alleges  mismanagement  by 
corporate  officers,  a  receiver  will  not  be  ap- 
pointed. Miller  V.  Kitchen.  73  Neb.  711  (103 
N.  W.  297). 

Grounds. 

430.  (1898.)  A  receiver  will  not  be  ap- 
pointed for  a  corporation,  at  the  Instance 
of  a  stockholder,  merely  because  of  a  differ- 
ence of  opinion  between  him  and  the  officers, 
or  the  holders  of  a  majority  of  the  stock, 
as  to  the  proper  policy  of  managing  the  cor- 
porate affairs.  Ponca  Mill  Co.  v.  Mikesell, 
55  Neb.  98  (75  N.  W.  46). 

431.  (1898.)  A  receiver  will  be  appointed 
for  a  corporation,  at  the  Instance  of  a  stock- 
holder when  It  Is  shown  that  the  officers 
and  the  holders  of  a  majority  of  the  stock 
are  fraudulently  mismanaging  the  corporate 
business,  converting  Its  property  to  their  in- 
dividual use,  and  abusing  their  powers  to 
tbe  injury  of  other  stockholders.  Ponca  Mill 
CO.  V.  Miketell,  55  Neb.  98  (75  N.  W.  46). 

432.  (1903.)    Jurisdiction  to  appoint  a 


receiver  of  corporate  property,  cannot  be 
conferred  by  the  mere  consent  of  the  cor- 
poration where  neither  equitable  nor  stat- 
utory grounds  exists  and  where  other  par- 
ties whose  rights  are  affected  have  not  Deen 
notified;  nor  is  a  stockholder  concluded  by 
such  an  order.  Vila  v.  Grand  Island  Elec- 
tric Light,  Ice  d  Cold  Storage  Co.,  68  Neb. 
222  (94  N.  W.  136;  110  Am.  St.  Rep.  400; 
60  L.  R.  A.  791). 

433.  (1903.)  Unless  expressFy  authorized 
by  statute,  a  court  has  no  Jurisdiction  to  ap- 
point a  receiver  of  corporate  property  upon 
grounds  which  would  not  be  sufficient  were 
the  owner  a  natural  person.  Vila  v.  Grand 
Island  Electric  Light,  Ice  d  Cold  Storage 
CO.,  68  Neb.  222  (94  N.  W.  136;  110  Am.  St 
Rep.  400;  60  L.  R.  A.  791). 

434.  (1904.)  The  mere  fact  that  the  of- 
ficers and  stockholders  of  a  corporation  are 
Incapable  of  managing  the  affairs  of  the 
company  is  not  ground  for  the  appointment 
of  a  receiver  thereof  Smiley  v.  Sioux  Beet 
Svrup  Co.,  71  Neb.  581  (99  N.  W.  263). 

436.  (1904.)  A  petition  by  a  stockholder 
of  a  corporation  that  states  that  there  are 
sufficient  assets  to  more  than  pay  all  debts 
but  that  the  officers  of  the  company  are  in- 
capable of  properly  managing  Its  affairs  does 
not,  in  the  absence  of  a  charge  of  fraud  of 
such  officers,  state  grounds  sufficient  for  the 
appointment  of  a  receiver.  Smiley  v.  Sioux 
Beet  Svrup  Co.,  71  Neb.  586  (101  N.  W.  253). 

 Jurisdiction,  - 

436.  (1903.)  In  the  absence  of  statutory 
authority;  courts  of  equity  do  not  possess 
Jurisdiction  over  corporate  bodies  to  the  ex- 
tent of,  on  the  application  of  private  parties, 
appointing  a  receiver,  sequestrating  the  prop- 
erty and  business  and  selling  the  same 
through  the  Instrumentality  of  such  re- 
ceiver, and  thereby  wind  up  the  affairs  and 
terminate  the  business  and  indirectly  dis- 
solve the  corporation.  Vila  v.  Grand  leland 
Blectrict  Light,  Ice  <£  Cold  Storage  Co.,  68 
Neb.  222  (97  N.  W.  613). 

437.  (1903.)  An  order  of  the  district 
court  appointing  a  receiver  for  a  corpora- 
tion, in  an  action  wherein  such  relief  is  the 
only  relief  sought,  will  be  vacated  for  want 
of  authority  in  such  court  to  make  the 
same.  Mann  v.  German-American  Invest- 
ment Co..  70  Neb.  454  (97  N.  W.  600). 

Petition. 

438.  (1898.)  A  stockholder,  seeking  the 
appointment  of  a  receiver  because  of  mls- 
msnagement  and  fraud  by  the  majority 
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stockholders  and  officers,  alleged  among 
other  wrongful  act  Uiat  the  officera  bad  con- 
▼ered  away  corporate  projterty  In  secret 
trust  for  one  of  their  number  and  for  a 

grossly  Inadequate  price;  that  plaintiff  had 
been  compelled  to  resort  to  a  stockholder's 
suit  to  set  aside  the  conveyance,  and  that 
the  court  had  imitosed  as  a  condition  that 
the  corporation  repay  a  certain  sum  of 
money,  giving  him  the  right  to  do  so  If  the 
corporation  refused,  and  a  consequent  Ilea 
upon  the  property  to  Indemnify  him;  that 
he  had  been  compelled  to  make  the  pajrment. 
He  asked  the  establishment  and  foreclosure 
of  the  lien.  Held,  That  the  two  transactions 
were  connected  with  the  same  subject  of  ac- 
tion, within  the  meaning  of  section  87  of 
the  code  of  civil  procedure,  and  could  be 
joined.  Ponca  Mill  Oo.  v.  Mileesell,  SB  Neb. 
98  (76  N.  W.  46). 

439.  (1903.)  Petition  In  the  case  at  bar 
examined,  construed,  and  held  defective  in 
substance,  and  ineufllclent  to  support  the 
orders  of  the  court  appointing  a  receiver  to 
take  charge  of  and  sequestrate  the  property 
and  busniess  of  the  defendant  corporation, 
directing  a  sale  thereof,  and  the  oonflrma- 
tlon  of  the  sale  made  under  such  orders. 
Vila  V.  Orand  laJand  Electric  ZAffM,  Ice  d 
Cold  Storage  Co.,  68  Neb.  233  (97  N.  W.  613). 

Collection  qt  assets. 

440.  (1897.)  The  authority  of  the  receiv- 
er of  an  Insolvent  corporation  to  collect  as- 
sessments made  by  Its  board  of  directors 
before  bis  appointment  as  such  receiver  Is 
sufficiently  established  by  showing  that  such 
receiver,  under  his  order  of  appointment, 
was  required  to  collect  all  sums  due  such  In- 
solvent corporation  from  whomsoever  such 
indebtedness  might  be  owing.  Wyman  v, 
WilliarM,  52  Neb.  838  (73  N.  W.  286). 

Enf  6rcem«nt  of  liability  of  officers. 

441.  (1902.)  An  order  appointing  a  re- 
ceiver "of  the  property,  effects,  credits,  and 
rights  of  action  of  every  character"  of  an  In- 
solvent corporation,  and  directing  him  to 
bring  such  action  as  may  be  "necessary  to 
enforce  the  payment  of  such  debts  and 
rights  of  action  and  for  the  recovery  of  the 
assets  of  such  company,"  sufficiently  autho- 
rizes an  action  against  the  directors  to  hold 
them  to  account  for  property  and  assets  dis- 
posed of  by  them  In  unlawfully  preferring 
debts  for  whldi  they  were  personally  liable. 
WiUiamt  V.  Turner,  63  Neb.  675  (88  N.  W. 
668). 


BeeeiTeT  aa  party  to  action  i^ainst  coz^ 
poration. 

442.  (1894.)  A  receiver  appointed  by  l 
court  in  another  state  than  Nebraska  to  not 
a  necessary  party  in  this  state  to  a  suit  on 
behalf  of  or  against  the  corporation  for 
which  such  receiver  was  appointed.  Fitz- 
gerald V.  Fitzgerald  d  Mallory  Conttntetion 
Co..  41  Neb.  374  (  69  N.  W.  888). 

443.  (1898.)  A  receiver  of  a  corporation, 
appointed  after  the  commencement  of  a  suit 
against  the  corporation,  may  intervene  In 
such  action  to  defend  the  rights  of  the  cor- 
poration. Andrews  v.  Steele  Citj/  Bank,  57 
Neb.  173  (77  N.  W.  342). 

Expenses  of  reeolTership. 

444.  (1901.)  The  expenses  of  procarlng 
a  receivership  of  an  Insolvent  corporation. 
Including  services  of  an  attorney  In  con- 
sultations, preparing  packers  and  procuring 
the  appointment  of  a  receiver,  are  properlr 
chargeable  against  the  fund  so  brought  into 
the  court's  control.  Stone  v.  Omaha  Fin 
Ine.  Co.,  61  Neb.  834  (86  N.  W.  468). 

445.  (1904.)  Where  a  receiver  Is  afi- 
pointed  for  a  corporation  on  application  of 
a  stockholder  but  no  notice  was  serveJ  on 
8  trustee  who  executed  mortgages  to  secure 
a  bond  Issued  by  the  corporation,  receivers 
certificate  Issued  for  expenses  incidoittl  to 
the  receivership  are  not  prior  liens  to  that 
of  the  mortgage  executed  by  the  tmstee. 
Smilep  V.  Sioux  Beet  ayrup  Co.,  71  Neb.  581 
(99  N.  W.  263). 

IZ.  SEINCOBPOBATION  AHB  BEOB- 
OANIZATION. 
Property  of  original  corporation. 

446.  (1903.)  The  majority  stockholders 
of  a  corporation  have  no  power  to  exclude 
the  minority  stockholders  therefrom,  by  or- 
ganizing a  new  corporation  and  transferring 
all  the  property  and  good  will  of  the  (Ai  to 
the  new  «>rporatIon,  without  the  consent  of 
the  minority  stockholders.  McLwi  v.  U*r 
coin  Medical  College,  69  Neb.  566  (98  N.  W. 
672). 

Liabilities  of  original  corporation. 

447.  (1896.)  Where  a  partnersblp  bant- 
ing company  sells  out  to  a  newly  formed 
banking  corporation,  evidence  that  the  latter 
assumed  only  a  portion  of  the  liabilities  of 
the  old  company,  and  that  It  had  in  realltr 
paid  out  more  that  it  had  agreed  to  do,  sna- 
talns  a  judgment  for  such  new  company 
as  against  a  holder  of  a  certificate  of  de- 
posit from  the  old  company.  CampAeR  v. 
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Farmers  A  Merchants  Bank  of  Elk  Creek,  49 
Neb.  143  (68  N.  W.  344). 

448.  (1896.)  The  purchase  pari  of  the 
cssets  of  a  copartnership  or  corporation  by  a 
new  corporation,  organized  by  the  memhers 
of  the  old  corporation  or  copartnership,  does 
not  raise  a  concluBlTe  persumptlon  against 
the  new  corporation  that  hy  its  purchase  It 
assumed  or  became  liable  for  the  debts  of 
the  old  cori>oration  or  copartnersblp,  not- 
withstanding the  fact  that  the  new  cor- 
poration engaged  in  and  continued  to  carry 
on  the  business  In  which  the  old  corpora- 
tion or  copartnership  had  been  engaged. 
Vampbell  v.  Farmers  dc  Merchants  Bank  of 
Elk  Creek,  49  Neb.  143  (68  N.  W.  344). 

449.  (1896.)  In  order  to  render  a  newly 
organized  corporation  liable  at  common  law 
for  the  debts  of  an  established  corporation 
or  firm  to  whose  business  and  property  it 
has  succeeded,  It  should  in  the  absence  of 
a  special  agreement,  afDrmatlvely  appear 
from  the  pleadings  and  proofs  that  the 
transaction  in  question  Is  fraudulent  as  to 
creditors  of  the  old  corporation,  or  that  the 
circumstances  attending  the  creation  of  the 
new  and  Its  succession  to  the  business  and 
property  of  the  old  corporation  are  of  such 
character  as  to  warrant  the  finding  that  it 
Is  a  mere  continuation  of  the  former.  Aus- 
tin V.  Tecumaeh  Nat.  Bank,  49  Neb.  412  (68 
N.  W.  628:  59  Am.  St.  Rep.  543;  35  L.  R.  A. 
444) 

450.  (1897.)  One  corporation  having  ac- 
quired all  the  stock  of  another,  and  then, 

through  its  officers,  having  procured  that 
other  to  execute  to  It  a  bill  of  sale  of  all 
Its  assets  to  secure  an  existing  Indebtedness, 
and  there  remaining  as  a  consequence  of 
such  acta  no  officers  or  place  of  business  or 
tangible  assets  of  such  second  corporation. 
sembJe,  that  another  creditor  of  the  second 
corporation  need  not  procure  judgment 
against  ft  preliminary  to  an  action  against 
the  first  for  the  purpose  of  enforcing  Its 
claim  against  the  second.  Campbell  Print- 
ing Press  d  Mfg.  Co.  v.  Marder,  50  Neb.  288 
(69  N.  W.  774). 

451.  (1903.)  Where  a  debtor  corporation 
transfers  all  of  its  assets  to  a  new  one,  or- 
ganized for  the  purpose  of  continuing  the 
business  of  the  old,  and  no  provision  Is 
made  for  payment  of  Its  debts  and  It  ceases 
to  do  business,'  one  holding  a  Judgment 
against  the  old  corporation  may  bring  an 
action  at  law  against  the  new  one.  Douglas 
Printing  Co.  v.  Over.  69  Neb.  320  (95  N  W. 
656). 


452.  (1907.)  Where  an  insolvent  corpo- 
ration. In  fraud  of  Its  creditors,  transfers  Its 
assets  to  a  new  corporation,  not  the  suc- 
cessor of  the  old,  without  consideration 
other  than  the  Issuance  of  stock  to  the 
stockholders  of  the  old  corporation,  an  ac- 
tion at  law  will  not  He  against  the  receiv- 
ing corporation.  Sharpies  Co.  v.  Harding 
Creamery  Co.,  78  Neb.  795  (111  N.  W.  783). 

453.  (1907.)  Where  an  insolvent  corpo- 
ration, in  fraud  of  its  creditors,  transfers 
its  assets  to  a  new  corporation,  not  the 
successor  of  the  old,  without  consideration 
other  than  the  issuance  of  stock  to  the 
stockholders  of  Uie  old  corporation,  the 
corporation  receiving  such  assets  is  liable 
to  the  creditors  of  the  old  corporation  only 
to  the  extent  of  the  value  of  the  property  re- 
ceived. Sharpies  Co.  v.  Harding  Creamery 
Co.,  78  Neb.  795  (111  N.  W.  783). 

X.  CONSOLIDATION. 
Consolidation  of  railroads,  see  Railroads. 
H  163-169. 

Consolidation  of  street  railroads,  see 
Street  Railroads,  SS  24-26. 

In  general. 

454.  (1888.)  By  virtue  of  a  consolida- 
tion of  the  Chicago,  Burlington  £  Qulncy 
Railroad  company,  an  Illinois  corporation, 
and  the  Burlington  &  Missouri  River  Rail- 
road Company,  a  Nebraska  corporation,  in 
compliance  with  the  laws  of  this  slate,  the 
corporation  so  created  become  a  body  cor- 
porate In  accordance  with  the  laws  of  this 
state,  and  is  not  a  foreign  corporation. 
State,  ex  rel.  Leese,  v.  Chicago,  B.  d  Q.  R. 
Co.,  26  Neb.  1S6  (41  N.  W.  125;  2  L.  R.  A. 
S64n). 

4640.  (1879.)  When  the  prestdent  of  a 
railway  company  becomes  a  partner  In  a 
construction  company  and  such  company  as- 
sumes the  debts  of  the  railway  company  and 
agrees  to  pay  all  claims  and  expenses  of  the 
latter,  the  said  president  cannot  recover 
against  a  subsequent  purchaser  of  the  rail- 
road, a  claim  for  hU  unpaid  salary,  as  the 
construction  company  had  assumed  to  pay 
the  same,  yehraskn  R.  Co.  v.  Lett,  8  Neb. 
251. 

XT-  DISSOLUTION   AND  FOBFEITTrBE 
OF  FBANCHISE. 

Deflcieney  of  members. 

455.  (1897.)  Tha,t  one  person  becomes 
the  owner  of  a  majority  of  all  of  the  shares 
of  stock  of  the  corporation  does  not  work 
a  dissolution  of  the  corporation  nor  neces- 
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sarily  destroy  Ita  Identity  op  Indlvidaaltty 
as  a  business  concern.  Property  conveyed 

to  the  corporation  does  not  become  the 
property  of  such  person  Individually.  Har- 
rington V.  Connor,  51  Neb.  214  (70  N.  W. 
Sll). 

IDaase  of  temchlae. 

456.  (1881.)  Repeated  and  wilful  acts  of 
misuser  or  nonuser  by  a  corporation  wblcb 
are  of  the  essence  of  the  contract  between 
It  and  the  state,  constitute  a  just  ground 
of  forfeiture  of  the  franchise.  State  v. 
Council  Bluffs  (f  N.  Ferry  Co.,  11  Neb.  364 
(9  N.  W.  563). 

457.  (1900.)  Sections  3  and  1  of  the 
"Anti-trust  law"  (CompUed  Statutes  1899, 
chapter  91a),  providing  for  ousting  corpora^ 
tlons  by  civil  action  from  the  exercise  of 
powers  and  privileges  which  have  been 
abused.  Is  declaratory  of  the  common  law. 
atate  V.  Btandard  Oil  Co.,  61  Neb.  28  (84  N. 
W.  413;  87  Am.  St.  Rep.  449). 

458.  (1902.)  A  corporation,  organised 
under  the  laws  of  this  state,  whkh  Is  en- 
gaged in  a  business  forbidden  by  statute,  or 
unlawful  as  against  public  policy,  may  be 
deprived  of  Its  charter  and  dissolved  by 
proceedings  in  quo  warranto.  Stale,  ex  rel. 
Prout.  V.  Nebraska  Home  Co.,  66  Neb.  349 
(92  N.  W.  763;  103  Am.  St  Rep.  706;  60  L. 
R.  A.  448). 

Jurisdiction  of  proceedings. 

459.  (1906.)  Equity  has  no  jurisdiction 
to  dissolve  and  put  an  end  to  corporations 
unless  expressly  authorised  to  so  do  by  stat- 
ute.   State  V.  Omaha  Elevator  Co.,  75  Neb. 

654  (106  N.  W.  979). 

Parties  to  proceedings. 

460.  (1888.)  In  a  prooeedlng  by  guo 
warranto  against  a  corporation  to  forfeit  its 
franchises  and  oust  it  from  the  same  for 
nuisance  or  nonuser  thereof,  the  corpora- 
tion is  the  only  necessary  party  defendant. 
State,  ex  rel.  Leese,  v.  AtchUon  A  N.  R.  Co., 
24  Neb.  143  (38  N.  W.  43;  8  Am.  St.  Rep. 
164).  [Rehearing.  State  v.  Atckiaon  <fi  N. 
R.  Co.,  38  Neb.  437.] 

Management  of  assets. 

460a.  (1907.)  Where  the  managing  di- 
rectors or  trustees  of  a  bank  In  process  of 
liquidation  have  in  their  hands  funds  of 
the  bank,  and  the  distribution  of  such  funds 
is  prevented  by  litigation  or  otherwise,  and 
the  custom  of  responsible  banks  In  the  com- 
munity where  they  reside  is  to  pay  inter- 
est upon  such  deposits,  and  said  funds  were 
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in  fact  bearing  Interest  at  and  prior  to  tbe 
.  time  such  trustees  obtained  the  custody  of 
the  same,  and  said  trustees  withdraw  the 
moneys  from  such  banks  and  deposit  tbem 
in  a  bank  In  which  one  of  the  trustees  ts 
a  stockholder,  without  Int^est.  such  trus- 
tees will  be  held  personally  liable  for  tbe 
customary  rate  of  Interest  paid  by  responsi- 
ble banks  in  such  community  for  deposits 
of  like  character.  Ound  v.  Ballara,  80  Neb. 
385  (114  N.  W.  420). 

Distribution  of  property. 

461.  (1890.)  The  franchise  of  a  corpora- 
tion being  annulled,  the  question  of  the 
rights  of  property  and  of  an  intervenor 
therein  will  not  be  determined  until  all 
claimants  can  be  heard.  State  v.  Xebroika 
Distiltino  Co.,  29  Neb.  700  (46  N.  W.  155). 

Compensation  of  trustees. 

4610.  (1907.)  Where  certain  stockhold- 
ers of  a  bank  In  process  of  liquidation  em- 
ploy counsel  to  litigate  for  them  their  coa- 
tentlon  as  to  the  distribution  of  a  fund 
which  Is  already  in  existence  in  the  hands 
of  the  trustees  or  managing  directors,  and 
subject  to  distribution  to  the  parties  en- 
titled thereto,  as  their  respective  rights  may 
be  determined  by  the  court,  they  will  not 
be  entitled  to  recover  their  attorneys'  fees 
out  of  such  fund.  China  v.  Baikal  80  Neb. 
385  (114  N.  W.  420). 

461b.  (1907.)  The  mere  fact  that  man- 
aging directors  of  trustees  of  a  bank  la 
process  of  liquidation  have  not  been  actlre 
in  Interposing  defenses  to  an  action  by  one 
of  their  number  against  the  bank  upon  an 
idlvidual  claim  will  not  defeat  their  right 
to  a  reasonable  compensation  for  services 
rendered  and  responslbllty  assumed  Id  clos- 
ing up  and  settling  the  other  affairs  of  said 
bank.  Ound  v.  Ballard,  SO  Neb.  385  (114 
N.  W,  420). 

Actions  by  or  against  corporation  after  dis- 
solution. 

462.  (1898.)  Under  the  provisions  of 
section  68,  chapter  16,  CJompiled  Statutes 
1897,  an  action  against  a  dissolved  coipo- 
I  atlon  may  be  commenced  and  prosecuted  to 
final  Judgment  Wehn  v.  Fall,  55  Neb.  547 
(76  N.  W.  13;  70  Am.  St  Rep.  397). 

463.  (1900.)  A  dissolved  domestic  cor- 
poration may.  after  such  dissolution,  prose- 
•Mte  any  suit  In  its  corporate  name  in  the 
same  manner  and  with  like  effect  as  if  the 
rorporation  had  not  ceased  to  exist.  Sdm-.tt 
■'  Bro.  Co,  V.  Mahoney,  60  Neb.  20  (82  N.  W. 
99). 
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464.  (1900.)  TJnfler  Bectlon  63,  chapter 
16,  Compiled  Statutes,  a  suit  does  not  abate 
by  the  dissolution  of  a  corporation  plaintiff 
or  defendant  organized  under  the  laws  ot 
thta  state.  8chmitt  d  Bro.  Co.  v.  Udhonev, 
60  Neb.  20  (82  N.  W.  99). 

465.  (1906.)  After  the  dissolution  of  a 
corporation  by  the  expiration  of  its  fran- 
cblse,  or  otherwise,  an  action  may  be  main- 
tained In  the  corporate  name  upon  a  cause 
of  action  which  accrued  to  the  corporation. 
Lincoln  Butter  Co,  v.  Bdwardg-Bradford 
Lumber  Co.,  76  Neb.  477  (107  N.  W.  797). 

4650.  (1908.)  Under  section  62,  chapter 
16,  Compiled  Statutes  1907,  a  dissolved  cor- 
poration may  be  sued  in  the  corporate  name 
and  service  made  upon  tiie  trustee  or  per- 
son In  charge  ot  the  assets.  Heenan  <C  Fin- 
ten  V.  ParmeJe,  80  Neb.  514  (118  N.  W.  324). 

Xn.  FOBEION  COBFOBATIONS. 

Right  of  foreign  corporation  to  mechanic's 
lien,  see  Mechanics'  Lien,  i  10. 

Right  of  foreign  corporation  to  exercise 
right  of  eminent  domain,  see  Eminent  Do- 
main, 8S  13-22. 

Validity  of  contract  with  foreign  building 
and  loan  comjMuy,  see  Building  and  Loan 
Atsodations,  Si  14-19. 

Bigrht  of  state  to  Impose  eondltlonB.  , 

466.  (1903.)  The  state  may  Impose  such 
conditions  and  limitations  as  it  sees  flt 
upon  foreign  corporations  seeking  the  priv- 
ilege of  doing  business  in  this  state.  State, 
ex  ret.  Breckenridge,  v.  Fleming,  70  Neb.  528 
(97  N.  W.  1063). 

467.  (1904.)  The  state  may  Impose  on  a 
foreign  corporation,  as  a  condition  of  com- 
ing Into  and  doing  business  within  Its  ter- 
ritory, any  terms,  conditions  and  restric- 
tions It  may  think  proper,  not  repugnant  to 
fundamental  laws.  State  v.  Insurance  Co, 
of  yorth  America,  71  Neb.  320  (99  N.  W. 
36). 

Berocattmi  ot  priTll^e. 

468.  (1900.)  Foreign  corporations  do 
business  here  not  by  right,  but  by  comity, 
and  the  state  may.  at  pleasure,  revoke  the 
privilege  which  It  has  granted  such  corpora- 
tions. State  V.  Standard  Oil  Co.,  61  Neb.  28 
(84  N.  W.  413;  87  Am.  St.  Rep.  449). 

469.  (1900.)  The  revocation  of  the  priv- 
ily given  a  foreign  corporation  to  do  busi- 
ness here  is  not  the  inHirtion  of  a  penalty. 
State  V.  Standard  Oil  Co..  61  Neb.  28  (84  N. 
W.  413;  87  Am.  St  Rep.  449). 


 Proceedings. 

470.  (1900.)  A  foreign  corporation,  by 
reason  of  having  done  one  or  more  of  the 
criminal  acts  mentioned  In  section  2  of  the 
"Antl-tnist  law"  (Compiled  Statutes  1899, 
chapter  91a).  may,  by  injunction  or  quo  war- 
ranto, be  excluded  from  the  state.  State  v. 
Standard  Oil  Co.,  61  Neb.  28  (84  N.  W.  413; 
87  Am.  St  Rep.  449). 

471.  (1900.)  A  foreign  corporation  do- 
ing business  in  Tiolatlou  of  the  "AnU-trust 
law"  (Compiled  Statutes  1899.  chapter  9la), 

may  be  required  under  section  394  of  the 
code  of  civil  procedure,  to  furnish  evidence 
against  itself  in  an  action  brought  to  ex- 
clude It  from  the  state.  State  v.  Standard 
Oil  Co.,  61  Neb.  28  (84  N.  W.  413.  87  Am. 
St.  Rep.  449). 

Acquiring  property. 

472.  (1890.)  Where  a  foreign  corpora- 
tion purchased  real  estate  In  this  state  at 
a  judicial  sale.  Its  title  Is  valid  against 
every  one  but  tlie  state,  and  can  be  divested 
only  by  proceedings  brought  by  the  state  for 
that  purpose.  Carlow  v.  Aultman  &  Co.,  28 
Neb.  672  (44  N.  W.  873). 

Actions  by  or  against. 

473.  (1896.)  \Vhere  a  foreign  corpora- 
tion has  business  transactions  In  the  state 
wltb  residents  thereof,  out  of  which  ac- 
counts arise  against  the  corporation,  the 
accounts  may  be  enforced  in  the  courts  of 
the  state  if  jurisdiction  can  be  obtained. 
Council  Bluffs  Canning  Co.  v.  Omaha  Tin- 
ware Mfg.  Co.,  49  Neb.  537  (68  N.  W.  929). 

474.  (1900.)  By  comity  of  the  states,  cor- 
porations of  one  state  may  sue  In  the  courts 
of  another  state  the  same  as  can  a  domestic 
corporation,  unless  prohibited  by  legislative 
enactment.  Schmitt  d  Bro.  Co.  v.  Mcthoney, 
60  Neb.  20  (82  N.  W.  99). 

476.  (1901.)  _  A  foreign  corporation  may 
sue  In  the  courts  of  this  state  without  a 
compliance  with  the  provisions  of  section 
215,  chapter  16,  Compiled  Statutes.  HoJt 
V.  Rust-Owen  Lumber  Co.,  2  Unof.  170  (96 
N.  W.  613). 

 Process. 

476.  (1892.)  Where  a  foreign  corpora- 
tion contracts  a  debt  In  this  state,  as  for 
labor  and  materials,  service  In  this  state 
upon  the  managing  agent  Is  sufficient,  al- 
though he  be  but  temporarily  within  the 
state.  Elopp,  Bartlett  (f  Co.  v.  Creston  City 
Guarantee  Waterworks  Co.,  34  Neb.  808  (52 
N.  W.  819;  33  Am.  St.  Rep.  666). 
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477.  (1896.)  Service  made  within  the 
state  upon  the  managlnK  asent  of  a  foreign 
corporation  Is  miffldent  to  confer  jurlsdio- 
tlon  upon  a  district  court,  under  section  69 

of  the  code.  Council  Bluff*  Conning  Oo.  v. 
Omaha  Tinware  Mfg.  Co.,  49  Neb.  537  (68 
N.  W.  929). 

478.  (1906.)  Under  the  provisions  of 
sections  73,  75  of  the  code,  a  citizen  of  this 
state,  who  has  a  cause  of  action  against  a 
foreign  corporation  growing  out  of  business 
transactions  in  this  state,  may  have  recourse 
to  the  courts  of  this  state  by  the  service  of 
process  upon  the  managing  agent  of  auch 
corporation.  Ord  Hardware  Co,  v.  Cote 
Threshing  Machine  Co.,  77  Neb.  847  (110  N. 
W.  551). 

479.  (1906.)  An  agent  of  a  foreign  cor- 
poration, whose  contract  of  agency  demands 
of  him  the  exercise  of  Judgment  in  the  busi- 
ness matten  of  his  principal,  and  who  has 
charge  of  the  business  of  his  principal 
in  the  territory  covered  by  his  contract,  is  a 
managing  agent  within  the  meaning  of  sec- 
tions 73  and  76  of  the  code,  providing  for. 


the  service  of  summons  upon  the  nantglnt 
agent  of  a  foreign  corporation.  Ord  Bar^ 
ware  Oo.  v.  Case  Threshing  Machine  Co^  77 
Neb.  847  (110  N.  W.  551). 

 PlwUUng. 

480.  (1903.)  Where  the  fact  that  i 
plaintiff,  a  foreign  corporation,  has  been 

doing  business  in  this  state  without  com- 
plying with  the  conditions  prescribed  in  the 
statute  as  to  such  corporations,  does  not 
appear  affirmatively,  a  demurrer  will  sot 
lie.  Such  defense  must  be  set  up  by  an- 
swer, northern  Aeaumnce  Oo.  v.  Borgtlt, 
67  Neb.  282  (93  N.  W.  226). 

481.  (1903.)  Where  the  record  dlscloaea 
affirmatively  that  the  plalntifT,  a  foreign 
corporation,  has  been  doing  business  in  this 
Etate  without  complying  with  the  conditions 
prescribed  by  the  statutra,  a  drainrrer  ti 
properly  sustained.  Northern  AssurcMce  Co. 
V.  Borgeit,  67  Neb.  282  (98  N.  W.  226). 

CORPUS  DBLICTI. 

Sufficiency  of  proof,  see  Criminal  Lav. 
{420. 
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ANALYSIS. 

I.  HATtrSE,  aBOVNDS,  AJTD  EXTENT  OF  BIGHT  IN  aENBEAIb 
Nature  and  sronnda  of  right,  1 1. 
Sipnlatlon  and  agreements,  i  2. 
Discretion  of  court,  St  3-7. 
Prevailing  party,  SS8-10. 
Amount  or  value  of  recovery,  II 11-15. 

Action  which  ml^ht  have  been  brought  in  loww  court,  f  1 16-SS. 

Coats  needlessly  incurred,  ||  S3-3S. 

Establishment  of  partial  d^ense,  $fi  26-88. 

Effect  of  offer  of  Judgment,  ii  20-38. 

Effect  of  reversal  of  Judgmmt,  Si  30, 40. 

Condition  to  granting  continnance,  {  41. 

On  change  of  venue,  S  42. 

Preaentattm  of  claim  as  condition,  1 48. 

Ownership  of  costs  awarded,  ||  4^  45. 

IL  PERSONS  ENTITLED. 

Defendant  disclaiming  interest,  146. 

m.  PEBSONS  UABLE. 

Incompetent  persons,  IS  47-40. 

Official  or  representative  capacity  of  party,  f  SO. 

On  intervention,  §  51. 

IV.  BECUBITT  FOE  PATMENT. 

Necessity,  U  62-57. 
Waiver,  8  58. 

Bond  or  nndertaking,  ||  SO,  60. 
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Sommuy  remediM  against  aoretlea,  %%  61, 68. 

Action  on  bond  or  undertaking:,  I  03* 
* 

V.  AJEOmTA  KATB  AND  ITEKS. 

In  general,  8S  64,  65. 
Attorneys*  fees,  SS  66-94. 
Officers'  fees  for  attendance,  $  95. 
Interest  -on  costs  allowed,  1 86. 

VI.  TAXATION. 

Entry,  fi  07. 

FarUes,  fi|88-10a 

Betaxatlon,  IS  101-107. 

Bsvlew  or  ord«r,  U  , 108-110. 

 Necessity  tor  motion  to  retax,  118-117. 

VH.  ON  AFPEAIi  OB  ESBOB. 

Bioview  of  dedsltms  of  justice  of  tha  peafe  or  county  court,  ||  118-120. 
Expenses  of  record,  fiS  181-124. 
Effect  of  petition  for  removal,  1 185. 
Dismissal,  S  126. 

B«covery  of  more  favorable  Judgment,  IS  187, 188. 
Modliicatlon,  1 188. 
Bevmal,  SS  130, 131. 

Vm.  PAYMENT  AND  BEMEDIES  FOB  COIXEOTION. 
Sufficiency,  $  132. 
Srldonce  of  payment,  S  188. 
Summary  remadlea,  S  184. 
Lien  and  enforoament  thereof,  S  135. 
Enjoining  collection,  S  136. 

IZ.  IN  CBI3CINAL  FB0SECT7TI0NS. 

Statutory  proTlslonB  in  general,  S  137. 

Bights  on  conviction,  SS  138-144. 

—      Lesser  offense  than  that  charged,  SS  146,  146. 

Liability  of  prosecuting  witness,  SS  147-148. 

 Statutory  provisions,  SS  150,  ISl. 

 Security  for  costs,  IS  152, 153. 

 Bevlew,  §§  1S4, 15B. 

 Actions,  S  1S6. 

LiahiUty  of  county,  157-166. 
LlablUty  of  city,  8  167. 

Imprisonment  for  non-payment,  SS  168-174. 
Lien  and  enforcement  thereof,  SS  175, 176. 

OBOBa-RETEBENCES.  Priority  of  costs  as  ^:alnat  estates,  see 

In  particular  acUona  or  proceedings,  see    E3eeeutor$  and  AdmtnMratort,  1 135. 
specific  topics.  Allowance  of  attorney's  fees  as. costs  In 

Of  protest  of  negotiable  instrument,  see  Insurance  policy,  see  Inaurance, 

BilU  and  Note*.  II 356.  357.  "  668-683. 

Review  of  decisions  of  county  boards,  see  n««damu8.  18  311-813. 

Appeal  and  Error,  IS  56,  57.  Allowance  of  suit  or  expense  money  for 

_    ,         ,  ^,      annulment  of  nuntage,  see  Marriage,  || 
Judgment  for  costs  as  final  fl^pealable  32.34 

order,  see  Appeal  and  Error,  8181-86.  Atiomey-s  tees,  as  in  partition,  see  Pa»- 

On  continuance  of  cause,  see  Oontinuantx,     tition,  88  44-47. 
II 74,  76.  In  proceding  tor  erection  of  mlll-dam,  see 

On  dismissal  of  cause,  see  Ditmistal  and    f^ater  and  Watercourses,  1 174. 
liontuit,  1126-28.  In  contest  of  will,  see  Wilts,  IS  166-166. 

755 


Digitized  by 


Google 


II 


COSTS. 


US 


I.  KAT0EE,  OBOUNDS,  AND  EXTENT 

OP  RIGHTS  IN  OENEBAL. 
Nature  and  gronnda  of  right 

1.  (1880.)  A  partjr  can  in  no  case  re- 
cover costs  from  his  adversary  unless  he 
can  show  some  statute  which  gives  him  the 
right.  Stanton  Count}/  v.  MtutUon  County, 
10  Neb.  304  (4  N.  W.  1055);  (1881)  Dow  v. 
Vpdike,  11  Neb.  95  (7  N.  W.  857);  (1897) 
City  of  Hastings  v.  Mills,  50  Neb.  842  (70 
N.  W.  381):  (1898)  Wallace  v.  Sheldon,  56 
Neb.  55  (76  N.  W.  418);  (1902)  Douglas 
Countj/  V.  Moores,  66  Neb.  284  (92  N.  W. 
199). 

Stipulations  and  a^^reements. 

2.  (1902.)  Discontinuance  of  a  pending 
cause  and  agreement  not  to  prosecute  any 
further  claim  are  sufficient  conaideration 

for  a  promise  to  pay  accrued  costs  and  at- 
torneys' fees.  Weilage  v.  Abbott,  3  Unof. 
157  (90  N.  W.  1128). 

Discretion  of  court. 

3.  (1890.)  The  awarding  of  costs  on  the 
granting  of  a  continuance  Is  discretionary 
with  the  trial  court.  Coombs  v.  Brenk- 
lander,  29  Neb.  586  (45  N.  W.  929). 

4.  (1895.)  The  awarding  and  taxation 
of  coets  rests  tp  the  discretion  of  the  trial 
court,  where  no  statutory  provision  con- 
trols. Woodward  v.  Baird,  43  Neb.  310  (61 
N.  W.  612). 

6.  (1898.)  The  discretion  conferred  on 
the  courts  by  section  623  of  the  code,  re- 
lating to  costs,  is  not  an  arbitrary,  but  a 
legal,  one,  to  be  exercised  within  the  limits 
of  legal  and  equitable  principles.  Wallace 
i;.  Sheldon,  56  Neb.  55  (76  N.  W.  418); 
(1902)  State,  ex  rel.  Johnson,  v.  Holm,  3 
Unof.  768  (92  N.  W.  1006);  (1903)  Albers 
V.  Dillavou.  4  Unof.  340  (93  N.  W.  937); 
(1905)  In  re  Clapham'a  Estate,  73  Neb.  492 
(103  N.  W.  61). 

6.  (1901.)    In  other  actions  than  those 

In  which  costs  follow  of  course,  the  dis- 
cretion of  the  trial  court  in  awarding  costs 
will  not  be  Interfered  with,  except  where 
(acts  regularly  brought  before  the  supreme 
court  shows  abuse  of  such  discretion.  Por-  ' 
ter  V.  Trompen.  2  Unof.  76  (96  N.  W.  226). 

7.  (1906.)  In  an  action  in  equity  the 
trial  court  has  a  sound  discretion  in  taxing 
the  costs  of  the  action  to  the  different  liti- 
gants, but  this  discretion  is  subject  to  re- 
view when  unreasonably  or  arbitrarily  exer- 
clsed.  Bering  v.  Simon.  77  Neb.  60  (108 
N.  W.  154). 


Prevailing  party. 

8.  (1876.)  When  a  petition  is  Died  to 
set  aside  a  sale  in  which  the  sheriff  levied 
on  the  wrong  property  and  the  defendant 
did  not  appear  to  be  In  default,  the  c«t 
should  be  taxed  to  the  plalntlfl.  Fmkert. 
Ingham,  4  Neb.  631. 

9.  (1892.)    In  an  action  to  compel  i 

county  board  to  call  an  election  to  cimge 
the  county  seat,  the  relator,  on  the  graniii^ 
of  the  relief  sought,  is  entitled  to  cosi 
against  the  county.  State,  ex  rel  Wilm.  t. 
Crabtree,  35  Neb.  106  (52  N.  W.  842). 

10.  (1898.)  The  provisions  of  the  rod* 
on  the  subject  of  costs  examined,  and  held 
to  establish  the  following  principles:  tU 
Generally,  costs  follow  the  judgment— are 
awarded  the  successful  and  taxed  to  die 
losing  party;  (2)  prima  facie,  the  vraac- 
crasful  litigant  is  liable  for  costs;  and.  » 
justify  a  Judgment  awarding  him  costs, 
either  an  express  statute  must  intervene,  or 
the  circumstances  be  such  that  a  ju^est 
against  him  for  costs  would  be  inequiuMt 
Wallace  v.  Sheldon,  56  Neb.  65  (76  N.  % 
418). 

Amount  or  value  of  recovery. 

11.  (1879.)  When  the  plaintiff  Ernes  for 
J50  and  recovers  only  $15,  he  is  enitiled  to 
costs.  Martin  v.  Orover^  9  Neb.  2$3  (!  N. 
W.  354). 

12.  (1881.)-  D.  sued  M.  &  H.  In  tlK 
county  court  for  a  balance  of  1154.67.  M.  i 
H.  answered  denying  D.'s  cause  of  action 
and  setting  up  an  offset  against  him  amount- 
ing to  $138.  The  jury  found  that  there  was 
due  from  the  defendants  to  the  plaintiff 
upon  the  cause  of  action  set  forth  hi  hl> 
bill  of  particulars,  the  sum  of  $193.40.  and 
that  there  was  due  from  the  plaintiff  to  Ute 
defendants  upon  their  set-off  the  snm  of 
$118.40.  That  there  was  therefore  fonnd  to 
be  due  to  the  plaintiff  from  the  defendants 
the  sum  of  $75.00.  Held.  On  error,  that  th^ 
plaintiff  was  not  entitled  to  costs.  Voorr 
V.  Darrow.  11  Neb.  462  (9  N.  W.  637) 

13.  (1884.)  In  an  action  under  sertios 
15,  of  chapter  50,  of  the  Compiled  Statutes, 
where  the  damages  claimed  were  $5W.  in 
the  county  court,  where  the  action  vis 
commenced,  the  plaintiff  recovered  tSOa. 
Upon  appeal  by  the  defendant  to  the  dis- 
trict court  the  plaintiff  recovered  1181. 
Held,  That  plaintiff  could  not  recover  her 
costs.  Ros'mhaun  v.  Dunston.  16  Net).  HI 
(19  N.  W.  610). 
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14.  (1892.)  In  an  action  for  an  account- 
iag  bjr  principal  ^^Inst  his  agent  the  re- 
covery of  cost  is  not  dependent  upon  the 
amount  of  the  recorery.  Carlton  v.  Becft- 
moit,  35  Neb.  392  (53  N.  W.  203). 

16.  (1894.)  Where,  In  an  action  to  fore- 
close a  mechanic's  Hen,  there  was  a  finding 
for  less  than  $200,  and  a  personal  Judgment, 
but  no  decree  of  foreclosure,  the  general 
Ending  established  the  right  to  a  lien  and 
determined  that  the  action  was  not  one 
within  the  Jurisdiction  of  a  Justice  of  the 
reace,  and  entitled  the  plaintiff  to  recover 
his  costs.  The  fact  that  the  court  failed 
to  enter  Judgment  In  accordance  with  the 
Ending  did  not  render  a  Judgment  for  costs 
erroneous.  Guthrie  v.  Browttt  42  Neb.  652 
(SO  N.  W.  939). 

Action  which  might  have  been  brouffht  in 

lower  court 

16.  (1872.)  A  plalntlft  cumot  have 
costs  of  his  action,  if  he  bring  it  in  the  ; 
district  court,  when  it  is  within  the  Ju- 
risdiction of  a  Justice  of  the  peace,  even 
though  the  district  court  have  concurrent 
jurisdiction.    Geere  v.  Sweet,  2  Neb.  76. 

17.  (1877.)  Where  a  Justice  of  the  peace 
has  Jurisdiction  of  an  action,  and  It  has 
been  brought  in  any  other  court,  the  plain- 
tiff cannot  recover  costs.  Roy  v.  Mason,  6 
Neb.  101;  (1887)  Ooodman  v.  Pence,  21 
Neb.  459  (32  N.  W.  219);  (1894)  Pickent 
V.  Polk,  42  Neb.  267  (60  N.  W.  566). 

18.  (1880.)   R.  brought  an  action  against 
a  sheriff  and  an  attachment  creditor  In  the  ' 
district  court  to  recover  the  sum  of  $300,  ' 
the  value  of  certain  property  levied  upon 
by  the  sheriff  under  an  order  of  attach- 
ment  against  S.  R.,  and  recovered  Judg- 
ment for  the  sum  of  $62.58.   Held,  Not  an  i 
actim  against  an  officer  for  misconduct  in  i 
offlce.  and  that  a  justice  of  the  peace  had  • 
Jurisdiction,  the  amount  recovered  being  i 
less  than  $100.   Miller  v.  Boby,  9  Neb.  471  ( 
(4  N.  W.  65).  1 

19.  (1881.)  Where  plaintiff  In  county  ■ 
court  claims  more  than  $100  and  finding  * 

in  his  favor  exceeds  that  sum,  but  is  by 
counter-claim  or  set-off  reduced  to  less  than 
$100,  he  is  not  entitled  to  costs.  Moore  v. 
Darrov,  11  Neb.  462  (9  N.  W.  637).  1 

20.  (1894.)    In  an  action  brought  In  the  ■ 
■district  court  where  plaintiff  obtains  a  Judg-  ' 
ment  for  $200.  the  costs  of  each  party  should 
be  taxed  to  him.    Shields  v.  Gamble,  42 
Neb.  850  (61  N.  W.  101). 

7';7 


21.  (1897.)  Hills  sued  the  city  in  the 
district  court  claiming  $5,000  damages 
which  he  alleged  he  had  sustained  by  fall- 
ing Into  an  excavation  In  one  of  its  streets 
negligently  left  unguarded.  He  recovered 
a  verdict  for  $200.  Held,  That,  assuming 
the  excavation  was  a  nuisance  within  the 
meaning  of  section  621  of  the  code  of  civil 
procedure,  a  Justice  of  the  peace  had  Juris- 
diction to  render  Judgment  for  the  amount 
of  the  verdict  and  therefore  Mills  was  not 
entitled  to  recover  costs;  that  the  amount 
claimed  by  Mills  in  his  petition  deprived  a 
Justice  of  the  peace  of  jurisdiction  to  try 
the  case  but  the  amount  recovered  determ- 
ined his  right  to  recover  costs.  City  of 
Hastinffs  V.  Mills,  60  Neb.  842  (70  N.  W. 
381). 

22.  (1897.)  Where  a  justice  of  the  peace 
has  jurisdiction  of  a  cause,  and  the  same 
has  been  brought  In  any  other  court,  plain* 
tiff  cannot  recover  costs.  Each  party,  in 
such  ease.  Is  liable .  for  bis  own  costs. 
Morsch  V.  Besack,  62  Neb.  602  (72  N.  W. 
953). 

Coats  needleaBl7  Ineorred. 

Effect  of  including  unnecessary  papers  In 
record,  see  Appeal  and  Error,  fif  1152,  1153. 

23.  (1880.)  If  costs  are  needlessly  In- 
curred, they  should  be  taxed  to  the  party 
at  fault.  Miller  v.  Bo  by.  9  Neb.  471  (4  N. 
W.  65). 

24.  (1880.)  So  far  as  It  is  consistent 
with  Its  duty  In  enforcing  and  protecting 
the  rights  of  the  parties,  the  court  should 
discourage  the  accumulation  of  costs.  Mil- 
ler V.  Roby,  9  Neb.  471  (4  N.  W.  65). 

25.  (1885.)  Where  a  party  to  a  proceed- 
ing before  the  county  board  causes  the  at- 
tendance of  unnecessary  witnesses,  or  in 
any  other  manner  needlessly  augments  the 
costs  and  expenses  of  a  trial.  It  Is  within 
the  power  of  the  board  to  tax  such  unnec- 
cessary  costs  to  the  party  making  them, 
and  it  should  in  all  proper  cases  exercise 
such  power.  State,  ex  rel.  Castor,  v.  Saline 
County,  18  Neb.  422  (25  N.  W.  687). 

Establishment  of  partial  defense. 

26.  (1886.)  In  an  action  on  a  contract 
where  It  Is  pleaded  that  illegal  Interest  has 
been  contracted  for  or  taken  or  reserved, 
and  the  truth  of  such  plea  shall  be  proved 
or  admitted,  the  defendant  is  entitled  to 
recover  costs.  Cattle  v.  Haddox,  17  Neb. 
307  (22  N.  W.  565). 

27.  (1897.)    Where,  In  an  action  on  a 
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promissory  note,  the  defense  of  usury  is 
established,  the  defendant  Is  entitled  to  re- 
cover bis  costs  even  though  plaintiff  has 
judgment  and  such  recovery  applies  to  costs 
Incurred  In  the  suing  out  of  an  attachment 
in  the  case.  Montgomery  v.  Albion  3iat. 
Bank,  50  Neb.  652  (70  N.  W.  239). 

28.  (1899.)  In  a  suit  on  a  contract  for 
payment  of  money,  where  the  defense  of 
usury  is  established,  plaintiff  is  not  entitled 
to  costs  on  the  Judgment  awarded  him.  In- 
terttate  Savinga  di  Loan  Att'n  v.  BMne,  58 
Neb.  133  (78  N.  W.  377). 

Effect  of  offer  of  judgment. 

29.  (1879.)  An  offer  to  confess  judg- 
ment duly  made  in  the  court  where  the 
action  is  brought,  under  section  1004  of  the 
code  of  civil  procedure,  need  not  be  re* 
newed  In  the  appellate  court  in  order  to 
make  It  available  to  the  party  making  It 
on  final  judgment  Kleffel  v.  Bullock,  8 
Neb.  336;  (1887)  VndeThiU  v.  Shea,  21  Neb. 
154  (31  K  W.  510). 

30.  (1886.)  In  a  case  pending  in  the 
district  court  an  offer  made  by  defendant 
to  allow  judgment  to  be  taken  by  the  plain- 
tiff In  a  certain  amount  therein  stated  and 
costs,  which  offer  was  in  writing  and  filed 
in  the  office  of  the  clerk  of  said  court,  but 
was  not  served  upon  the  plaintiff  or  his 
attorney,  nor  was  it  made  in  open  court, 
the  plaintiff  being  present  or  having  notice 
thereof.  Held,  Unavailing  to  throw  the  costs 
made  after  the  filing  of  such  offer  upon  the 
plaintiff.  Roae  v.  Peck,  18  Neb.  529  (26  N. 
N.  363). 

31.  (1887.)  Where  docket  of  justice 
shows  that  prior  to  trial,  defendant  offered 
to  confess  judgment,  which  plalnitff  refused 
to  accept,  there  Is  no  presumption  that  the 
offer  was  made  in  writing;  and  the  decision 
of  the  district  court  to  tax  costs  to  plaintiff, 
for  the  reason  that  judgment  did  not  ex- 
ceed the  offer,  will  not  be  molested.  Under- 
hill  V.  Shea,  21  Neb.  154  (31  N.  W.  510). 

32.  (1890.)  In  an  action  before  a  jus* 
tice  of  the  peace,  if  the  defendant  before 
trial  offers  in  writing  to  allow  Judgment 
to  he  taken  against  him  for  a  specified  sum, 
and  the  plaintiff  declines  to  accept  the  same, 
and  fails  to  recover  a  sum  equal  to  the 
offer,  he  cannot  recover  costs  made  after 
the  offer.  Blsanper  v.  Orovifokn.  29  Neb. 
139  (45  N.  W.  273). 

33.  (1896.)  Section  565  of  the  code  of 
civil  procedure,  providing  that  a  defendant 
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may  serve  on  the  plaintiff,  or  his  attorney, 
an  offer  In  writing  to  allow  Judgment  to 
be  taken  against  him  for  a  specified  sum, 
and  that  it  such  offer  be  not  accepted,  and 
the  plaintiff  fails  to  obtain  Judgmem  for 
more  than  the  offer,  he  shall  pay  defend- 
ant's costs  from  the  time  of  the  offer,  con- 
templates that  where  there  is  only  one 
defendant,  all  costs  from  the  time  of  the  of- 
fer shall  in  such  case  be  taxed  against  plaio- 
tlff.  Wachtmuth  V.  Orient  Ina.  Co.,  49  Neb. 
590  (  68  N.  W.  935). 

34.  (1898.)  An  offer  to  confess  Judg- 
ment duly  made  In  a  cause  pending  before 
a  Justice  of  the  peace  need  not  be  renewed 
in  the  appellate  court  to  make  the  pro- 
visions of  said  section  1004  of  the  code 
available  to  the  defendant  on  final  Judg- 
ment Flower  V.  VickoU,  55  Neb.  314  (75 
N.  W.  864). 

35.  (1898.)  In  an  action  before  a  Justice 
of  the  peace,  where  the  defendant  before 
trial  offers  -  in  writing  to  allow  judgment 
to  be  taken  against  him  for  a  spedfled 
sum,  and  the  plaintiff  declines  to  sceept 
the  same,  and  fails  to  recover  a  sum  eqosl 
to  the  offer,  he  is  not  entitled,  under  section 
1004  of  the  code  of  civil  procedure,  to  re- 
cover costs  subsequently  made,  but  the  same 
should  be  adjudged  gainst  him.  Flower  v. 
Vichols,  55  Neb.  314  (76  N.  W.  864). 

36.  (1907.)  An  acceptance  of  sn  olfer 
to  allow  Judgment  for  a  specified  sum, 
coupled  with  the  condition  that  the  Judg- 
ment shall  include  costs,  is  an  acceptance 
of  the  offer  according  to  its  legal  effect,  and 
entitled  the  plaintiff  to  judgment  for  the 
amount  offered,  and  costs,,  without  further 
litigation.  Palmer  v.  Stileg,  78  Neb.  362 
(110  N.  W.  1004). 

37.  (1907.)  Where  an  acceptance  of  an 
offer  to  allow  judgment  In  a  specified  sum 
is  coupled  with  a  condition  that  the  Judg- 
ment shall  include  costs,  and  la  rejected  by 
the  defendant,  his  rejection  thereof  amounts 
to  a  withdrawal  of  his  offer,  and  leaves  the 
parties  standing,  with  respect  to  costs,  as 
though  the  offer  had  not  heen  made.  Palmer 
V.  Stiles.  78  Neb.  362  (110  N.  W.  1004). 

38.  (1907.)  Section  1004  of  the  code, 
which  provides  that,  in  an  action  brought 
before  a  Justice  of  the  peace,  if  the  defend- 
ant, at  any  time  before  trial,  offer  to  alio* 
judgment  to  be  taken  against  him  for  a 
specified  sum.  and  the  plaintiff  reject  such 
offer  and  fall  to  recover  a  sum  equal  to  the 
offer,  he  cannot  recover  costs  subsequently 
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accruing,  coatemplates  an  offer  made  in 
terms  that,  when  accepted  as  made,  entitles 
the  plaintiff  to  Judgment  therefor,  and  costs, 
without  further  litigation.  Palmer  v.  Stiles, 
78  Neb.. 362  (110  N.  W.  1004>. 

Effect  of  reversal  of  judgment. 

39.  (1885.)  Where  upon  a  new  trial  be- 
ing granted  .the  plaintiff  was  permitted  to 
amend  his  petition  by  stating  more  fully  a 
cause  of  action  arising  on  his  contract,  not 
a  new  cause  of  action,  an  order  requiring 
him  to  pay  only  a  part  of  the  costs  then 
accrued  would  not  be  set  aside.  Walling- 
ford,  Shamp  d  Co.  v.  Burr,  17  Neb.  137  (22 
N.  W.  350). 

40.  (WOl.)  Where  a  decree  was  ren- 
dered denying  one  of  the  litigants  any  re- 
lief and  taxing  him  with  half  the  costs, 
and  it  was  reversed,  it  also  reversed  the 
decree  as  to  costs.  Olaon  v.  Lamb,  61  Neh. 
484  (85  N.  W.  397). 

Condition  to  granting  continuance. 

41.  (1879.)  Under  the  act  of  February 
25,  1875,  the  court  may  require  the  party 
moving  for  a  continuance  to  pay  a  sum  not 
exceeding  |10  as  costs.  Smith  v.  Siivis,  8 
Neb.  164. 

On  change  of  Tenne. 

In  criminal  prosecutions,  see  post,  §159. 

42.  (1901.)  The  taxation  of  costs  on  a 
change  of  venue  in  Justice  court  to  the 
party  applying  therefor.  Is  absolute,  and 
the  party  paying  the  same,  although  ulti- 
mately successful  in  the  suit,  cannot  re- 
cover the  amount  so  paid.  Moss  v.  Lindsey, 
62  Neb.  829  (88  N.  W.  119). 

Presentation  of  claim  as  condition. 

43.  (1884.)  Section  80,  chapter  14,  Com- 
piled Statutes,  does  not  require  claims 
arising  on  tort  for  the  death  of  a  person 
through  the  negligence  of  the  city,  to  be 
presented  to  the  council  in  order  to  entitle 
plaintiff  to  recover  costs.  Nance  v.  Falls 
City.  16  Neb.  85  (20"  N.  W.  109). 

Ownership  of  costs  awarded. 

44.  (1897.)  Unclaimed  witness  fees  and 
costs  remaining  In  the  hands  of  the  clerk 
of  the  district  court  are  not  public  moneys, 
and  the  legislation  of  the  state,  tn  so  far  as 
it  attempts  to  divest  the  persons  for  whose 
benefit  such  fees  and  costs  were  paid  of 
title  thereto,  la  unconstitutional  apd  void. 
State,  ex  rel.  Broateh,  v.  Moores,  62  Neb. 
770  (73  N.  W.  299). 


45.  (1902.)  Since  no  costs  of  any  kind 
can  be  taxed  in  a  case  unless  the  statute 
makes  provision  therefor,  the  legislature 
may.  In  providing  for  the  taxation  of  wit- 
ness fees  and  other  costs,  make  a  condition 
that  such  fees  and  costs  shall  be  called  for 
within  a  certain  specified  time.  In  default 
of  which  they  shall  be  paid  into  the  county 
treasury  for  the  benefit  of  the  school  fund. 
Douglas  County  v.  Moores,  66  Neb.  284  (92 
N.  W.  199). 

XL  FEB80NS  SNTITLSD. 
Defendant  disclaiming  Interest. 

46.  (1897.)  "Where  defendants  disclaim 
having  any  title  or  interest  In  land  or  other 
property  the  subject  matter  of  the  action, 
they  shall  recover  costs,  unless  for  special 
reasons  the  court  decides  otherwise,"  is 
declaratory  merely  of  the  rule  In  equity, 
since  the  discretion  reserved  to  the  court 
implies  a  determination  from  an  Inspection 
of  the  pleadings  of  defendant's  right  to 
be  dismissed  from  the  action.  Foujler  v. 
Brown,  51  Neb.  414  (71  N.  W.  54). 

in.  PEBSONB  LIABIA. 

Liability  of  Infant  for  costs,  see  Infants, 
§§  64-66. 

Incompetent  persons. 

47.  (1879.)  The  action  of  an  infant 
must  be  brought  by  his  guardian  or  next 
friend,  who  alone  is  liable  for  the  costs. 
The  Infant  Is  not  liable  to  a  Judgment 
therefor.   Kleffel  v.  Bullock,  8  Neb.  336. 

48.  (1879.)  An  infant  is  not  liable  to  a 
Judgment  for  costs  after  arriving  at  full 
age,  in  an  action  brought  without  a  guard- 
ian -or  next  friend,  but  not  terminated  dur- 
ing infancy,  if  on  reaching  majority  at  the 
first  opportunity,  he  disclaims  all  benefit 
from  the  proceeding,  and  refuses  to  proceed 
further.    Kleffel  v.  Bullock,  8  Neb.  336. 

49.  (1887.)  Where  an  action  was  brought 
against  certain  minor  heirs  and  others  to 
quiet  the  title  of  real  estate  In  the  plaintiff, 
the  principal  object  of  the  action  being  to 
divest  the  title  of  the  minor  heirs,  as  such 
minor  heirs  were  unable  to  convey  by  deed, 
they  should  not  be  taxed  with  the  costs  of 
the  action,  and  the  relief  will  be  granted 
to  the  plaintiff  upon  the  payment  of  all 
costs.  Clark  v.  Clark,  21  Neb.  402  (?iZ  N. 
W.  157). 

Ofiftcial  or  representative  capacity  of  party. 

50.  ( 1901. )  A  constable  who  In  good 
faith  levies  an  execution  on  peisonal  prop- 
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eriy  in  the  possession  of  the  execution  de- 
fendant, without  knowledge  of  notice  tbat 
such  property  belongs  to  a  third  person, 
cannot  be  made  liable  for  the  costs  in  an 
action  of  replevin  brought  by  the  owner  to 
recover  possession,  unless  a  demand  has 
been  made  for  the  surrender  of  the  posses- 
sion before  the  commencement  of  the  ac- 
tion. Littlefteld  v.  Wilson,  1  Unof.  681  (95 
N.  W.  677). 

On  interrention. 

51.  ( 1892. )  An  Intervener  cannot,  in 
any  event,  be  taxed  with  costs  which  ac- 
crued prior  to  the  Intervention.  RaiUback, 
Mitchell  cE  Co.  v.  Patton,  34  Neb.  490  (62 
N.  W.  277). 

IV.  SECURITY  FOB  FATMENT. 
Id  criminal  prosecutions,  see  post,  ||  162, 
153. 

Want  of  security  for  cnsts,  as  grounds  for 
dismissal,  see  Diamttaal  and  Nonsuit,  || 

67,  68. 

Naeesalty. 

52.  (1881.)  When  an  action  is  brought 
by  partners  In  their  firm  name,  the  sUtute 
requires  them  to  give  security  for  costs. 
Haakins  v.  Citizena  Bank,  12  Neb.  39  (10 
N.  W.  466). 

53.  (1882.)  The  plaintiff  In  an  action, 
and  also  the  defendant,  is  primarily  liable 
for  all  costs  which  he  makes,  and  their  pay- 
ment or  security  may  be  required  in  ad- 
vance. Nor  does  the  fact  that  his  adversary 
may  ultimately  be  compelled  to  pay  them 
by  the  Judgment  of  the  court,  relieve  him 
from  such  liability  to  the  officer  entitled 
thereto.  Bechler  v.  Stark.  12  Neb.  242  .(11 
N.  W.  320). 

54.  (1895.)  Prejudice  does  not  result 
from  an  order  overruling  a  motion  to  re- 
quire plaintiff  to  give  additional  security, 
where  a  valid  judgment  including  costs 
goes  against  defendant.  Wataon  v.  Boode, 
43  Neb.  348  (61  N.  W.  625). 

55.  (1897.)  Refusal  to  require  a  non- 
resident plaintiff  to  give  security  for  costs 
Is  not  reversible  error  where,  on  final  hear^ 
Ing.  the  costs  are  properly  taxed  to  defend- 
ant. Hara  V.  Hard,  61  Neb.  412  (70  N.  W. 
1122). 

56.  (1898.)  After  judgment  bad  been 
entered  for  defendant  an  order  requiring 
plaintiff,  on  a  motion  filed  before  trial,  to 
give  security  for  costs,  held  not  prejadidal 
error  where  plaintiff  did  not  comply  with 
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the  order.  Elliott  v.  Carter  White-Lead  Co., 
58  Neb.  468  (73  N.  W.  948). 

57.  (1898.)  Under  facts  stated  in  opin- 
ion an  order  overruling  a  motion  to  require 
a  cross-petitioner  to  give  security  for  costs. 
held  not  erroneous.  Mosa  v.  Robertson,  SS 
Neb.  774  (77  N.  W.  403). 

Waiver. 

68.  (1881.)  The  requirement  of  security 
for  costs,  being  for  the  benefit  of  defend- 
ant, may  be  waived  by  him,  and  he  do«3 
waive  it  by  falling  properly  to  Insist  upon 
Its  being  given.  Haakins  v.  Citizena  Bank, 
12  Neb.  39  (10  N.  W.  466). 

Bond  or  undert^ing. 

59.  (1901.)  There  la  no  substantial  dif- 
ference between  "a  bond  for  costs"  and  "an 
undertaking  for  costs."  Each  expression  is 
the  recognized  equivalent  of  the  other. 
McPheraon  v.  Commercial  2fat,  Bank,  61 
Neb.  695  (85  N.  W.  895). 

60.  (1901.)  An  undertaking  for  costs  Is 
enforceable  although  no  obligee  Is  named 
therein.  McPheraon  v.  Commercial  Ifat. 
Bank,  61  Neb.  696  (85  N.  W.  895). 

Summary  remedies  against  sureties. 

61.  (1902.)  The  provisions  of  sections 
612  to  616  of  the  code  of  civil  procedure, 
and  especially  of  the  latter  section,  do  not 
authorize  by  summary  proceedings  the  entry 
of  a  Judgment  for  costs  against  sureties  on 
a  cost  bond  which  is  required  to  be  given 
by  the  plaintiff  In  error  or  appellant  under 
rule  12  adopted  by  the  supreme  court,  with 
reference  to  security  for  costs  in  actlens 
brought  here  on  error  or  by  appeal.  i>Ksa 
V.  Boiutrth,  64  Neb.  862  (90  N.  W.  954). 

62.  (1902.)  The  court  Is  not  anthoriied 
by  the  issuance  of  a  writ  of  scire  faciaa,  or 
on  a  motion  and  notice  to  the  adverse  party 
in  lieu  thereof,  to  order  an  execution  to 
issue  against  sureties  on  a  cost  bond,  glveo 
in  pursuance  of  the  provisions  of  supreme 
court  rule  12,  for  the  costs  made  hi  the 
action  in  whlijh  the  cost  bond  was  given, 
and  which  are  assessed  against  a  plaintiff 
In  error  or  appellant,  or  for  the  amount 
thereof  remaining  unpaid.  Dunn  v.  Boaarth. 
64  Neb.  862  (90  N.  W.  964). 

Action  on  bond  or  undertaking. 

63.  (1902.)  The  right  to  enforce  the  lia- 
bility of  a  surety  on  &  cost  bond  given  Ui 
pursuance  of  supreme  court  mle  12,  ti  by 
proceeding  in  an  ordinary  civil  aetioo  on 
the  undertaking  and  In  pursuance  of  the 
rules    governing   civil    actions  generally- 
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i>»nn  V.  Bogarth,  64  Neb.  862  (90  N.  W. 
954). 

V.  AKOUNT,  BATE  AND  ITEM& 

In  generaL 

64.  (1906.)  Nothing  can  be  taxed  as 
costs  In  an  action  except  such  items  as  are 
prescribed  by  statute  or  are  expressly  ftu< 
thorized  by  the  consent  or  agreement  of 
the  parties.  Langan  v.  Whalen,  77  Neb.  658 
<110  N.  W.  668). 

C5.  ( 1906. )  Where  a  new  trial  Is 
granted  for  the  reason  that  a  correct  tran- 
script to  perfect  an  appeal  was  not  obt^n- 
able  for  the  reason  that  the  ofltclaL  reporter 
had  absconded,  the  costs  of  an  attempt  to 
procure  such  transcript  is  not  taxable  in 
the  second  trial.  Langan  v.  Whalen,  77 
Neb.  668  (110  N.  W.  668). 

Attorneys'  fees. 

66.  (1875.)  Where  an  allowance  is 
made  for  an  attorney's  tee,  as  provided  by 
seetitm  23,  General  Statutes,  the  amount 
thereof  sliould  be  specifically  stated  and  kept 
distinct  from  the  amount  of  the  Judgment 
proper.  Rich  v.  Stretch,  4  Neb.  186. 
rChanged  by  statute.  Hardj/  d.  Mitler,  11 
Neb.  396.] 

67.  (1877.)  Wht'D  the  instrument  sued 
on  provides  for  an  attorney's  fee,  the  al- 
lowance of  the  fee  is  no  part  of  the  Judg- 
ment for  the  debt  itself,  but  it  is  taxed  as 
costs,  and  Is  subject  to  exceptions  and  re- 
view in  like  manner  as  the  taxation  of 
other  costs  may  t>e.  Hendrix  v.  Rieman,  6 
Neb.  616. 

68.  (187S.)  Attorneys'  fees  are  In  the 
nature  of  costs  and  are  to  be  taxed  as  such. 
Rota  V.  Doggett.  8  Neb.  48. 

69.  (1878.)  No  attorneys'  fees  can  be  al- 
lowed except  In  cases  where  a  Judgment  has 
been  recovered,  and  only  In  cases  where 
the  instrument  upon  which  the  action  is 
brought  in  express  terms  provides  for  their 
allowance.  And  in  no  case  can  such  fee  be 
recovered  unless  It  is  allowed  by  the  court 
Rosa  V.  Doggett,  8  Neb.  48.  [Changed  by  ' 
statute.   Hardy  v.  Miller,  11  Neb.  395.] 

70.  (1881.)  There  Is  no  authority  to  al- 
low attorney  fees  in  actions  founded  on  In- 
struments executed  since  June  1,  1879. 
Hardv  V.  Milter,  11  Neb.  396  (9  N.  W.  475); 
Dou)  V.  Updike,  11  Neb.  96  (7  N.  W.  857). 

71.  (1881.)  The  repeal  of  the  act  allow- 
ing attorney's  fees  on  foreclosure,  did  not 
affect  a  contract  entered  into  while  the  act 


was  In  force.  White  v.  Rourlee,  11  Neb. 
519  (9  N.  W.  689). 

72.  (1884.)  If  an  allowance  of  attor- 
neys' fees  is  made,  the  record  should  show 
the  fact,  and  it  should  be  kept  entirely  dis- 
tinct from  the  Judgment  proper.  It  Is  con- 
sidered In  the  nature  of  costs,  and  should 
be  treated  as  such.   Aultman  <G  Co.  v.  Stout, 

16  Neb.  S86  (19  N.  W.  464). 

73.  (1884.)  In  the  absence  of  a  statute 
authorizing  It,  there  is  no  authority  In  this 
state  to  allow  an  attorney's  fee,  and  tax  the 
same  as  costs  in  the  action.  Otoe  County  v. 
Brown,  16  Neb.  394  (20  N.  W.  274). 

74.  (1884.)  There  is  no  statute  In  this 
state  authorizing  the  taxation  of  attorney's 
fee  as  part  of  the  costs  In  an  action  by 
county  commissioners  to  foreclose  a  tax  Hen. 
Otoe  County  v.  Brown,  16  Neb.  398  (20  N. 
W.  641). 

75.  (1885.)  Where  a  note  was  executed 
prior  to  the  taking  effect  of  act  of  February 
24,  1879,  a  provision  for  attorneys'  fees 
therein  may  be  enforced.    Bond  v.  Dolby, 

17  Neb.  491  (23  N.  W.  361). 

76.  (1886.)  Under  a  statute  which  au- 
thorizes the  allowance  of  an  attorney's  fee 
in  certain  cases,  proportioned  to  the  amount 
of  recovery,  the  debtor  cannot,  by  paying 
a  considerable  portion  of  the  debt  immedi- 
ately proceding  the  rendition  of  judgment, 
defeat  the  recovery  by  the  attorney  of  fees 
upon  the  entire  sum  tor  which,  but  for  the 
payment,  judgment  would  have  been  ren- 
dered. Hand  V.  Phillips.  18  Neb.  593  (26  N. 
W.  388;  54  Am.  Rep.  824). 

77.  (1886.)  An  attorney's  fee  under  the 
act  of  February  18,  1872,  when  allowable, 
should  "be  fixed"  and  allowed  by  the  trial 
court  upon  a  recovery  of  Judgment  by  a 
plaintiff,  and  when  once  fixed  within  the 
statutory  Hmlts  the  amount  thereof  will 
not  be  changed  by  the  supreme  court.  Sedg- 
wick V.  Dixon,  18  Neb.  645  (26  N.  W.  247). 
rChanged  by  statute.  Hardy  v.  IftJItfr,  11 
Neb.  395.] 

78.  (1888.)  As  vindictive  damages  can- 
not be  recovered  in  this  state,  attorney  tees 
are  not  recoverable  in  actions  of  tort,  ex- 
cept where  specifically  provided  for  stat- 
ute. Winkler  v.  Boeder,  23  Neb.  706  (37 
N.  W.  607;  8  Am.  St  Rep.  165). 

79.  (1891.)  From  the  earliest  history  of 
this  state  until  1873  attorney  fees  were  not 
allowed  to  the  plaintiff  In  any  action  aris- 
ing upon  contract.  In  1873  an  act  was 
passed  to  allow  attorney  fees  not  to  exceed 
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ten  per  cent  of  the  recovery  In  an  action 
upon  a  mortgage  or  promissory  note.  This 
act  was  repealed  In  1879.  taking  effect  June 
1,  1879.  and  since  that  time  a  court  has 
bad  no  authority  to  allow  attorney  fees  to 
the  plaintiff  in  any  action  upon  a  promissory 
note  or  for  the  foreclosure  of  a  mortgage. 
In  re  Breckinridge,  31  Neb.  489  (48  N.  W. 
142). 

80.  (1893.)  A  provision  In  a  note  exe- 
cuted since  June  1,  1879,  for  the  pasmient 
of  attorneys'  fees  for  collection  Is  Invalid. 
Security  Co.  of  Hartford  v.  Eyer.  36  Neb. 
507  (54  N.  W.  838;  38  Am.  St.  Rep.  735). 

81.  (1893.)  In  a  real  estate  mor^cage 
foreclosure  on  property  in  this  state  it  ap* 
peared  that  a  resident  of  Nebraska  executed 
the  note  and  mortgage  and  agreed  In  the 
note  to  pay  an  attorney's  fee  for  collection 
In  case  of  foreclosure.  The  payee  was  a 
resident  of  Iowa.  The  papers  were  executed 
and  delivered  and  the  money  paid  to  the 
borrower  in  this  state.  The  note  waa  pay- 
abla  in  New  TorK.  The  provision  for  pay- 
ment of  attorney's  fee  Is  binding  in  Iowa. 
It  was  stipulated  In  the  note  and  mortgage 
that  these  instruments  were  made  and 
executed  in,  and  are  to  be  construed  by,  the 
laws  of  Iowa.  Held,  That  the  law  of  the 
place  of  the  forum  governs  the  application 
of  the' remedy,  such  as  the  recovery  of  costs, 
and  that  the  said  provision  In  the  note  for 
attorney's  fee,  being  contrary  to  the  settled 
law  of  this  state,  will  not  be  enforced.  Se- 
curity Co.  of  Hartford  v.  Eyer,  36  Neb.  507 
(54  N.  W.  838;  38  Am.  St.  Rep.  735). 

82.  (1894.)  The  provlnlons  of  chapter 
48  of  the  Session  Laws  of  1889  empowered 
the  courts  of  this  state,  upon  rendering 
judgment  against  an  insurance  company  on 
any  policy  of  insurance  on  real  property,  to 
allow  plaintiff  a  reasonable  sum  as  an  at- 
torney's fee,  to  be  taxed  as  part  of  the  costs 
of  the  case  in  which  judgment  Is  rendered. 
Hanover  Fire  Int.  Co.  v.  Oustin,  40  Neb.  828 
(59  N.  W.  375). 

83.  ( 1894. )  Where  attorneys'  fees  are 
taxed  as  costs,  It  Is  no  objection  that  they 
were  allowed  to  the  attorneys  of  record  by 
name.  Phamix  Ins.  Co.  v.  Covey,  41  Neb. 
724  (60  N.  W.  12). 

84.  (1894.)  The  taxation  of  attorneys' 
fees  by  a  federal  court  is  a  matter  of 
which  such  courts  have  sole  cognizance,  and 
such  taxation  cannot  In  the  state  courts 
be  Impeached  as  being  contrary  to  public 
policy.  Mead  v.  Weaver,  42  Neb.  149  (60 
N.  W.  385). 


85.  (1895.)  On  the  foreclosure  of  a  tax 
lien,  based  on  a  valid  tax  sale,  the  court 
should  award  the  plaintiff  an  attorney's  fee 
equal  to  teta  per  cent  of  the  amount  of  the 
decree.  Alexander  v.  TKacker,  43  Neb.  4M 
(61  N.  W.  738). 

86.  (1897.)  Under  secUon  46,  chapter  43, 
Compiled  Statutes,  the  court  may.  In  a  suit 
CD  a  policy  covering  both  realty  and  per 
soaalty,  allow  a  reasonable  attorney's  fee. 
based  on  the  amount  recovered  on  account 
of  the  realty.  Omaha  Fire  Ins.  Co  v. 
Thompnon,  50  Neb.  680  (70  N.  W.  30). 

87.  (1897.)  Upon  review  of  a  Jndgmeat 
for  plaintiff  in  an  action  on  a  Are  limt- 
ance  policy  covering  realty,  attorney's  fees 
for  services  in  the  supreme  court  should  oot 
be  allowed.  Home  Fire  Im.  Co.  v.  Skoumal 
61  Neb.  656  (71  N.  W.  290). 

88.  (1897.)  In  an  action  on  a  policy  for 
insurance  written  on  real  property,  the 
court  in  rendering  judgment  against  the  in- 
surance company  may  allow  the  plaintiff  a 
reasonable  sum  as  an  attorney's  fee,  to  be 
taxed  as  part  of  the  costs.  Home  Fire  Int. 
Co.  V.  Skoumal,  51  Neb.  665  (71  N.  W.  290), 

89.  (1898.)  A  provision.  In  a  note,  for 
payment  of  attorney's  fees  in  case  snit 
should  be  brought  against  the  maker,  wl.l 
not  be  enforced  in  Nebraska,  though  (be 
note  waa  executed  and  made  payable  In 
Iowa  where  the  provision  was  lawful.  Bah 
lam  V.  Telleren,  55  Neb.  256  (76  N.  W.  660). 

90.  (1898.)  Courts  cannot  award  atW- 
ney's  fees  to  an  unsuccessful  contestant  of 
a  will  solely  because  he  acted  In  good  f&itti, 
and  probable  cause  for  the  contest  existed. 
Wallace  t>.  Sheldon.  56  Neb.  55  (76  N.  W. 
418). 

91.  (1902.)  The  provision  of  section  3  of 
the  valued  policy  law  (Comp.  Stat.  1899,  ch. 
43,  sec.  45),  permitting  the  taxation  as  costs 
of  a  reasonable  attorney's  fee  upon  rendw^ 
ing  judgment  against  an  Insurance  com- 
pany on  a  contract  Insuring  real  estate,  is 
grounded  on  considerations  of  public  policy, 
and  Is  constitutional.  Farmert  d  Merchantt 
Ins.  Co.  V.  Dobney,  62  Neb.  213  (86  N.  W. 
1070;  97  Am.  St.  Rep.  624). 

92.  (1903.)  A  recovery  of  counsel  fees 
for  the  trial  of  a  (»se  will  not  be  allowed 
aa  an  element  of  damages  for  an  injan^ 
tion  wrongfully  obtained  If  the  Injunction 
proceedings  be  only  ancillary  to  the  main 
case.  Barr  v.  Poat,  4  Unot  32  (93  N.  W. 
144). 

93.  (1906.)    Where  the  court.  Instead  of 
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taxing  tbe  fees,  enters  a  Judgment  ttaeretor 
in  favor  of  the  attorneys  by  name,  it  Is  a 
mere  orror  of  form  and  not  of  substance, 
and  does  not  constitute  reversible  error. 
Chamhera  v.  Chambers,  76  Neb.  860  (106  N. 
W.  993). 

94.  (1906.)  Attorneys'  fees  cannot  be 
taxed  as  costs  against  the  successful  litigant 
in  an  action  at  law  or  in  equity.  Bering  v. 
Simon,  77  Neb.  60  (108  N.  W.  164). 

Officers'  fees  for  attendance. 

96.  (1895.)  No  fee  is  allowable  by  law 
to  a  sheriff  or  constable  for  attendance  dur- 
ing the  trial  of  a  civil  case  before  a  justice 
of  the  peace.  Kissinger  v.  Stalev,  44  Neb. 
783  (63  N.  W.  56). 

Interest  or  costs  allowed. 

96.  (1891.)  The  judgment  debtor  is  not 
liable  for  Interest  on  the  taxable  costs 
where  payment  is  delayed  by  error  proceed- 
ing and  plaintiff  had  not  advanced  the 
costs.  O'Donnell  v.  Omaha,  N.  d  B.  U.  R. 
Co.,  31  Neb.  846  (48  N.  W.  880). 

VI.  TAXATION. 

Effect  of  reversal  on  costs  in  lower  court, 
see  ante,  S$39,  40. 

Entry. 

97.  (1895.)  A  judgment  of  a  justice  of 
the  peace,  "It  is  therefore  considered  by  me 
that  the  plaintiff  recover  from  'the  defend- 
ant the  sum  of  17.48  and  bis  costs  herein 
expended,  taxed  at  $37.65,  as  follows:  See 
margin,"  Is  correct  in  form  In  its  reference 
to  costs,  as  It  only  allowed  the  recovery  by 
plaintiff  of  his  costs  expended  In  the  suit; 
and  separately  stating  or  entering  the  costs 
In  Itepized  tables  on  the  margin  of  the 
record  was  a  sufficient  compliance  with  the 
requirements  of  the  law  in  regard  to  sepa- 
rate taxing  and  entering  the  costs  on  the 
record.  Kissinger  v.  Staley,  44  Neb.  783 
(63  N.  W.  55).  ■ 

Parties. 

98.  (1887.)  Under  section  30.  chapter 
28.  Compiled  Statutes  1885,  the  costs  of  the 
parties  to  an  action  must  be  taxed  and  en- 
tered on  the  record  separately.  Cooper  £ 
Co.  V.  Hall,  22  Neb.  168  (34  N.  W.  349). 

99. 100.  (1887.)  In  all  actions,  motions  and 
proceedings  in  the  district  court  the  costs 
of  the  parties  should  be  taxed  and  entered 
on  the  record  separately.  Wallace  v. 
riierschman,  22  Neb.  203  (34  N.  W.  372); 
(1895)  Kissinger  v.  Staley,  44  Neb.  783  (63 


Betaxation. 

101.  (1880.)  Where  the  cotti  taxed  ap- 
pear to  be  excessive,  the  proper  remedy  is 
by  motion  to  retax  made  to  the  court  where 
the  error  occurred.  Woods  v.  Colfax  County, 
10  Neb.  552  (7  N.  W.  269). 

102.  (1885.)  A  motion  for  retaxatlon  of 
costs  made  necessary  by  mistake,  neglect, 
or  omission  of  the  clerk,  or  Irregularity  In 
obtaining  a  judgment  or  order,  may  be 
made  at  any  time  within  three  years  after 
judgment  upon  reasonable  notice  to  the 
adverse  party,  or  his  attorney  In  the  action. 
Cattle  V.  Haddox,  17  Neb.  307  (22  N.  W. 
665). 

103.  (1886.)  Where  costs  taxed  in  a 
cause  appear  to  be  exorbitant  or  excessive, 
the  proper  remedy  is  by  a  motion  to  retax, 
made  to  the  court  where  the  alleged  mis- 
takes are  made.  Conine  v.  Hatch,  1?  Neb. 
694  (24  N.  W.  389);  (1898)  Citizens  Nat. 
Bank  V.  Gregg,  53  Neb.  760  (74  N.  W.  273). 

104.  (1897.)  Where  the  supreme  court 
in  remanding  a  cause  directs  the  trial  court 
to  tax  all  costs  to  appellee,  the  latter  may 
move  for  a  rehearing  or  for  a  modification 
of  the  order  as  to  costs.  Oliver  v.  Lansing, 
61  Neb.  818  (71  N.  W.'735). 

105.  (1901.)  A  court  Is  without  jurisdic- 
tion to  act  upon  a  motion  to  retax  costs 
given  by  a  decree  filed  at  a  subsequent 
term.  Olson  v.  Lamb,  61  Neb.  484  (85  N. 
W.  397). 

106.  (1906.)  Any  mistake  made  by  the 
clerk  In  taxing  fees  In  favor  of  or  against 
a  party  may  be  corrected  by  the  court  on 
motion  at  any  time;  but  an  award  of  costs 
in  favor  of  a  party  Is  a  part  of  the  Judg- 
ment as  much  as  the  award  of  damages, 
and  this  cannot  be  changed  after  the  term, 
except  for  some  statutory  cause  allowing 
the  court  to  set  aside  or  modify  its  judg- 
ment at  a  subsequent  term.  Meade  Plumb- 
ing. Heating  &  Lighting  Co.  v.  Irwin,  77 
Neb.  385  (109  N.  W.  391). 

107.  (1907.)  While  the  award  of  costs 
made  In  a  judgment  cannot  be  changed 
after  the  term,  except  for  some  cause  pro- 
vided by  statute  for  modifying  a  judgment 
after  the  term  at  which  It  was  entered,  this 
rule  does  not  apply  to  an  application  made 
by  a  party  to  retax  Items  of  the  costs  il- 
legally or  through  mistake  taxed  against 
him.  Smith  v.  Bartlett,  78  Neb.  359  (110 
N.  W.  991). 

Kevlew  of  order. 

108.  (1895.)  Where  from  statements  In 
the  record  it  appears  certain  items  of  the 
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costs  as  taxed  proper  charges.  In  the 
absence  of  any  showing  to  the  contrary  they 

will  be  presumed  to  be  correct.  Kissinger 
V.  Staley,  44  Neb.  783  (63  N.  W.  55). 

109.  (1897.)  An  order  of  the  district 
court  taxing  costs  as  directed  by  a  mandate 
of  the  supreme  court  held  not  reversable. 
Oliver  v.  Lansing,  51  Neb.  818  (71  N.  W. 
735). 

110.  (1901.)  A  party  who  claims  that 
unnecessary  costs  were  taxed  i^ainst  him 
must  point  out  the  Hems  of  which  he  com- 
plains. National  Life  Ins.  Co.  v.  Butter,  61 
Neb.  499  (85  N.  W.  437;  87  Am.  St.  Rep. 
462). 

111.  (1901.)  A  foreign  statute  provided 
for  the  reference,  by  the  court,  of  a  solicitor's 
bill  to  a  taxing  master,  on  the  application 
of  the  party  to  be  charged,  and  that  the 
amount  taxed  by  such  master  should  be 
binding  and  conclusive  on  the  parties,  un- 
less set  aside  or  altered;  plaintiff's  bill,  as 
solicitors,  was  so  referred,  and  taxed  by 
such  master;  at  the  time  of  ordering  the 
reference,  it  was  also  ordered  by  the  court 
that  the  party  to  be  charged  should  pay  the 
amount  taxed  by  such  master  within  a  given 
time.  Held,  That  the  order  of  the  court  was 
a  final  judgment  against  the  party  to  be 
chai^^  for  the  amount  found  and  taxed  by 
the  master.  Linton  v.  Janson,  1  Unof.  352 
(95  N.  W.  675). 

112.  (1906.)  Where  the  court,  instead  of 
taxing  the  fees,  enters  a  judgment  therefor 
in  favor  of  the  attorneys  by  name.  It  Is  a 
mere  error  of  form,  and  not  of  substance, 
and  does  not  constitute  reversible  error. 
Chambers  v.  Chambers,  75  Neb.  850  (106  N. 
W.  993). 

—  —  Necessity  for  motion  to  retax. 
In  criminal  prosecuUons,  see  post,  fi  154. 

113.  (1886.)  A  party  complaining  of  the 
taxation  of  costs  in  the  district  court  must 
fl'e  a  motion  In  that  court  to  retax  the  same. 
The  ruling  cn  the  motion  to  retax  Is  subject 
to  review.  Whitatl  v.  Cressman.  18  Neb. 
EOS  (26  N.  W.  245);  (1892)  Railsback, 
Mitchell  d  Co.  v.  Patton,  34  Neb.  490  (52 
N.  W.  277). 

114.  (1887.)  Before  Judgment  for  costs 
will  be  reviewed  in  the  supreme  court,  there 
must  be  a  motion  to  retax  sustained  or  over- 
ruled, In  whole  or  In  part,  by  the  trial  court. 
TVilkinson  v.  Carter.  22  Neb.  186  (34  N.  W. 
351);  (1894)  Real  v.  Honey.  39  Neb.  516 
(58  N.  W.  136);  (1894)  Richards  v.  Boroio- 
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eky,  39  Neb.  774  (58  N.  W.  277);  (1894) 
Cahn  V.  Lipson,  39  Neb.  776  (58  N.  W.280); 
(1894)  Haskell  v.  Valley  County,  41  N*. 
234  (59  N.  W.  680);  (1894)  Roberta  v.  DrA- 
mer,  41  Neb.  306  (59  N.  W.  911);  (18M) 
Bhielda  v.  Cfamble,  42  Neb.  850  (61  N.  W. 
101);  (1895)  Insurance  Co.  of  North  Ameriet 
V.  Bachler,  44  Neb.  549  (62  N.  W.  911); 
(1896)  Yankton.  N.  d  8.  W.  R.  Co.  v.  Btste, 
49  Neb.  272  (68  N.  W.  487). 

116.  (1897.)  A  motion  to  retax  costs  b 
essential  to  obtain  a  review  of  a  mistake, 
neglect,  or  omission  of  the  clerk  of  the  trill 
court  in  the  taxation  of  costs,  but  such  sw- 
tlon  Is  unnecessary  where  the  court  has  de- 
termined that  a  party  is  liable  for  certain 
costs  and  rendered  judgment  against  him 
therefor.  Hartford  Fire  Ins.  Co.  v.  Coreg, 
53  Neb.  209  (73  N.  W.  674). 

116.  (1897.)  Where  the  question  as  to 
liability  for  costs  was  directly  considered 
by  the  trial  court,  the  party  against  vbom 
they  were  taxed  may  bare  the  ruling  re- 
viewed  without  having  filed  a  motion  to  re- 
tax. Lamaster  v.  Elliott,  63  Neb.  424  (73 
N.  W.  925). 

117.  (1898.)  A  moUon  in  the  lower 
court  to  retax  costs  is  unnecessary  to  rerlew 
a  judgment  awarding  an  attorney's  fee  In 
an  action  on  an  Insurance  policy.  Ameriatn 
Fire  Ins.  Co.  v.  Landfare,  66  Neb.  482  (7« 
N.  W.  1068). 

Vn.  ON  APPEAL  AND  EBBOB. 
Beview  o<  decisions  of  Justice  of  the  peae^ 
or  ootmty  court. 

118.  (1880.)  In  an  appeal  from  the  Jus- 
tice of  the  peace,  where  the  district  court 
rendered  Judgment  In  favor  of  the  plaintiff 
for  costs,  the  Judgment  was  reversed,  and 
each  party  Is  required  to  pay  his  own  costs. 
Miller  V.  Roby,  9  Neb.  471  (4  N.  W.  65). 

119.  (1880.)  Where  a  plaintiff  appeals 
from  judgment  In  a  Justice  .court,  and  does 
not  recover  more  than  $20  on  the  appeal, 
exclusive  of  Interest,  he  cannot  recover  bte 
costs,  but  shall  be  adjudged  to  pay  all  costs 
In  the  appellate  court,  Inclnding  15  to 
fondant's  attorneys.  Weaat  v.  Sheppari,  10 
Neb.  508  (7  N.  W.  284). 

120.  (1906.)  When  a  plaintiff  la  an  ac- 
tion In  a  justice's  court.  In  which  no  set- 
off is  pleaded,  recovers  a  judgment  from 
which  the  defendant  appeals,  and  the  plain- 
tiff has  Judgment  also  in  the  district  court, 
he  is  entitled  to  recover  costs  In  the  latter 
court  without  regard  to  the  amount  of  bis 
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judgment  therein.  Miller  v,  Renderaon,  76 
Neb.  383  (107  N.  W.  586). 

ExpensM  of  Tecord. 

121.  (1881.)  If  unnecessary  matter  ap- 
pear In  a  record,  costs  thereof  taxed  to  party 
in  fault.  Eaton  v.  Camtth,  11  Neb.  231, 
(9  N.  W.  58). 

122.  (1891.)  In  preparing  a  transcript 
for  the  supreme  court,  the  clerk  of  the  dis- 
trict court  Is  not  entitled  to  charge  a  fee 
for  a  certificate  and  seal  attached  to  each 
paper  and  Journal  entry  of  which  a  copy  Is 
made,  one  certificate  at  the  end  of  the  tran- 
script heing  sufficient.  Lydick  v.  Palmguist, 
31  Neb.  300  (47  N.  W.  918). 

123.  (1892.)  Where  unnecessary  papers 
are  Included  in  the  transcript,  as  the  orig- 
inal petition  where  there  is  an  amended 
one,  the  summons  and  return  to  the  same, 
t<«ether  with  motions  and  demurrers  to  the 
petition  where  no  point  Is  made  upon  such 
pleadings  or  papers,  the  costs  of  the  same 
will  he  taxed  to  the  party  at  fault.  Streitz 
V.  Hartman,  36  Neb.  406  (63  N.  W.  215). 

124.  (1904.)  The  necessary  expense  of 
settling  a  bill  of  exceptions  upon  the  de- 
termination of  a  cause  In  the  district  court 
is  taxable  as  costs  Incurred  in  that  court  to 
be  adjudged  against  the  unsuccessful  party 
in  the  final  determination  of  the  litigation. 
Pettis  V.  Green  Aiuer  Aaphalt  Co.,  71  Neb. 
519  (101  N.  W.  333). 

Effect  of  petition  for  removal. 

125.  (1881.)  Although  the  timely  filing 
of  a  proper  petition  and  bond  under  the 
provisions  of  the  act  of  congress,  approved 
March  3,  1875,  may  render-  it  the  Impera- 
tive duty  of  the  state  court  to  make  an 
order  removing  the  cause  to  the  circuit 
court  of  the  United  States  for  the  proper 
district,  yet  when  it  does  not  appear  from 
the  record  that  the  attention  of  the  district 
court  has  ever  been  called  to  such  petition 
and  bond,  nor  any  motion  made  to  set  aside 
a  Judgment  rendered  after  the  filing  of  such 
petition  and  bond,  this  court  will  deny  costs 
in  a  proceeding  in  error  to  reverse  such 
Judgment  Merriam  v.  Dunbar,  11  Neb.  208 
(7  N.  W.  443). 

Dismissal. 

126.  (1896.)  An  appellant,  against  whom 
there  was  no  finding  below,  may  be  released 
from  payment  of  costs  where  the  appeal 
from  a  judgment  against  the  other  appel- 
lants has  been  dismissed.  Scott  v.  Cornieh, 
44  Neb.  376  (62  N.  W.  1065). 


Becovery  of  more  favorable  Judgment. 

127.  (1884.)  In  an  action  under  section 
15  of  chapter  50  of  the  Compiled  Statutes, 
where  the  damages  claimed  were  five  hun- 
dred dollars;  In  the  county  court,  where  the 
action  was  commenced,  the  plaintiff  re- 
covered 9206.  Upon  appeal  by  the  defendant 
to  the  district  court  the  plaintiff  recovered 
1181.  Held,  That  plaintiff'  could  not  re- 
cover her  costs.  Rosenbaum  v.  Duntton,  16 
Neb.  Ill  (19  N.  W.  610). 

128.  (1884.)  On  trial  In  the  county  court 
the  plaintiff  recovered  Judgment  for  J38.77i^ 
when  the  defendant  appealed  to  the  district 
court,  and  in  that  court  the  plaintiff  re- 
covered Judgment  for  fl8,  whereupon  the 
district  court  refused  to  render  Judgment 
In  favor  of  plaintiff  for  his  costs.  BeJd,  No 
error.  Wilde  v.  Boldt.  16  Neb.  639  (20  N. 
W.  849). 

Kodiflcatlon. 

129.  (1889.)  Where  a  Judgment  Is 
afllrmed  as  to  some  items  and  reversed  as 
to  others,  the  costs  In  the  supreme  court 
will  be  divided  equally  between  the  parties. 
Carter  v.  Munaon,  27  Neb.  172  (42  N.  W. 
1032). 

Reversal. 

130.  (1889.)  Where  a  Judgment  is  re- 
versed In  the  supreme  court  and  remanded, 
the  plaintiff  in  error  Is  entitled  to  recover 
his  costs  which  accrue  In  said  court.  Re- 
publican y.  K.  Co.  D.  Ftnck,  28  Neb.  897  (44 
N.  W.  434). 

131.  (1899.)  Where,  in  an  error  pro- 
ceeding, a  Judgment  of  reversal  is  entere-1 
in  this  court,  the  plaintiff  in  error  Is  en- 
titled to  recover  his  costs  made  in  said 
court  from  the  defeated  party.  Those  which 
accrued  In  the  district  court  abide  the  final 
determination  of  the  cause.  National  Mor 
amic  Accident  Aaa^n  v.  Burr,  67  Neb.  437 
(77  N.  W.  1098). 

VIII.  PATUENT  AND  BEMEDIES  FOB 
COLLECTION. 

Sufficiency. 

132.  (1891.)  One  H.  was  permitted  to 
file  an  amended  petition  upon  payment  of 
costs.  He  paid  a  large  amount  of  costs  and 
filed  an  amended  petition  on  which  the  case 
was  tried  and  a  decree  rendered.  Held, 
That  as  the  court  below  had  deemed  the 
order  of  the  court  as  to  payment  of  costs 
satisfied  by  trying  the  cause  and  rendering 
a  decree,  if  more  costs  were  still  due,  the 
remedy  of  the  defendant  was  a  motion  to 
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re  tax,  and  that  should  additional  costs  sttll 
be  due  from  the  plaintiff  It  would  not  be 
cause  for  the  reversal  of  the  Judgment. 
Hoagland  v.  Van  Etten,  31  Neb.  292  (47  N. 
W.  920). 

Evidence  of  payment. 

133.  (1903.)  The  testimony  of  the  wit- 
ness who  paid*  them  Is  competent  proof  of 
a  payment  of  costs.  Arabian  Horse  Co.  «. 
Bivent,  4  Unot.  828  (96  N.  W.  621). 

Summary  remedies. 

134.  (1886.)  Judgments  for  costs  la 
mandamus  cases  can  only  be  collected  by 
execution  In  the  same  way  as  other  Judg- 
ments. A  respondent  failing  to  pay  such 
Judgment  is  not  In  contempt  and  cannot  be 
proceeded  against  therefor.  State,  ex  rel. 
Mechleny,  «.  Jaynea,  19  Keb.  697  (28  N.  W. 
295). 

Lien  and  enforcement  thereof. 

Costs  la  criminal  prosecutions,  see  post, 
a  175,  176. 

135.  (1903.)  The  costs  of  the  error  pro- 
ceeding, like  other  costs  Incident  to  the 
litigation,  are  secured  by  the  attachment 
lien,  and  the  attached  prc-'^rty  may  be  sold 
to  satisfy  the  same.  Rhodes  v.  Samuele,  67 
Neb.  1  (98  N.  W.  148). 

Enjoining  collection, 

136.  (1898.)  A  court  of  equity  will  not 
enjoin  the  collection  of  a  fee  bill  where  all 
the  legal  costs  therein  taxed  hare  not  been 
paid  or  tendered.  Oitiieena  Nat.  Bank  v. 
Qregg,  68  Neb.  760  (74  N.  W.  273). 

iz.  IN-  cbzhhtal  pbosectttion. 

See,  also,  specific  crimes  or  offenses. 

Cmts  of  prosecution  for  breach  of  the 
peace,  see  Breach  of  the  Peace,  |{  1.  2. 

In  prosecution  for  violating  liquor  laws, 

see  Intoxicating  Liquors,  (  319. 

Validity  of  law  taxing  costs  in  prosecu* 
tion  for  vldlating  liquor  laws,  see  IntoxUXh 

ting  Liquors,  {  27. 

Statutory-  provisions  in  generaL 

137.  (1880.)  The  several  prorlslcms  of 
the  criminal  code  relative  to  costs  are  clearly 
embraced  In  the  title  of  the  act.  which  Is, 
"An  act  to  establish  a  criminal  code,"  and 
are  constitutional.  Boggs  v.  Washington 
Cottntjf,  10  Neb.  297  (4  N.  W-  98^). 

Bights  and  liabilities  on  conviction. 

138.  (1885.)  The  constitution  does  not 
deprive  the  legislature  of  the  authority  to 
Impose  a  reasonable  jury  fee  to  be  taxed  as 


a  part  of  the  costs  against  a  person-  oonr 
vlcted  of  an  offense.  Shaw  v.  State,  17  Neh. 

334  (22  N.  W.  772). 

139.  (1896.)  An  attorney's  fee  cannot 
be  taxed  against  a  defendant,  nndep  section 
22,  chapter  60,  Compiled  Statutes.  In  «  case 
prosecuted  by  the  county  attorney.  Horn- 

berger  v.  State,  47  Neb.  40  (66  N.  W.  23). 

140.  (1902.)  Costs  properly  taxable  to  a 
defendant  In  a  criminal  case  are  not  mil  the 
costs  which  the  person  having  chai^  of  the 
prosecution  may  see  fit  to  make,  but  only 
such  as  there  was  actual,  apparent  or  prob- 
able necessity  for  Incurring.  Bietter  v. 
State,  65  Neb.  276  (91  N.  W.  416). 

141.  (1902.)  In  determining  what  costs 
were  actually,  apparently  or  probably  neces- 
sary, the  district  court  is  rested  with  a 
large  discretion,  which  will  not  be  inter- 
fered with  if  fairly  exercised.  Bietter  v. 
State,  65  Neb.  276  (91  N.  W.  416). 

142.  (1902.)  The  costs  of  prosecution 
which  may  be  taxed  against  tbe  defendant 
In  a  criminal  case  are  the  costs  incurred  In 
establishing  guilt,  and  not  those  made  in 
connection  with  an  accusation  shown  to  be 
groundless.  Biester  «.  State,  65  Neb.  276 
(91  N.  W.  416). 

143.  (1902.)  Litigants  should  ordinarily 
anticipate  the  discretion  of  tbe  trial  court 
to  limit  the  number  of  witnesses  to  prore 
a  collateral  Issue,  and  where  an  unnecessary 
number  are  subpcenaed  costs  should  not  be 
taxed  as  to  all  of  them.  Biester  v.  State,  65 
Neb.  276  (91  N.  W.  416). 

144.  (1902.)  Costs  made  by  the  state  in 
a  futile  effort  to  prove  that  an  assault  was 
felonious  cannot  be  taxed  against  the  de- 
fendant, although  couvleted  of  an  aaaault 
and  battery.  Biester  v.  State,  66  Neb.  276 
(91  N.  W.  416). 

■  IiMaer  offense  than  that  ehai^vd. 

145.  (1883.)  Where  one  Is  charged  with 
a  felony  before  a  Justice  of  the  peace,  bat 
ought  to  have  been  for  a  misdemeanor  only, 
tbe  county  board  may,  In  their  discretion, 
allow  or  disallow  the  entire  bill  for  costs, 
or  any  part  thereof.  Kepley  v.  fnrfn,  14 
Neb.  300  (16  N.  W.  719);  Dodge  County  v. 
Oregg,  14  Neb.  305  (15  N.  W.  741). 

146.  (1902.)  Costs  made  by  the  state  in 
a  futile  effort  to  prore  that  an  assault  was 
felonious  cannot  be  taxed  against  the  de- 
fendant, although  conricted  of  an  aasanit 
and  battery.  Biester  v.  State.  65  Neb.  276 
(9J  N.  W.  416). 
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IdabiUty  of  prosecuting  witness. 

147.  (1880.)  Where  a  complaint  In  a 
prosecution  for  assault  and  batteiy  fails, 
only  the  costs  of  the  prosecution  mar  be 
taxed  against  the  complainant,  and  not  the 
cost  of  defending.  Etrtckaon  v.  State,  10 
Neb.  585  (7  N.  W.  833). 

148.  (1882.)  In  cases  of  complaint  for 
misdemeanor,  before  a  magistrate,  whether 
the  case  is  tried  on  the  merits  or  dismissed 
before  trial,  costs  can  be  adjudged  against 
the  complainant  only  after  a  finding  that 
the  complaint  was  without  probable  cause 
or  malicious.  CobJ>ey  v.  Berger,  13  Neb.  463 
(14  N.  W.  396). 

149.  (1892.)  S.  was  arrested  on  a  charge 
of  felony  on  complaint  made  by  B.  The 
accused  waived  examination  and  gave  bond 
for  his  apearance  at  the  next  term  of  the 
district  court,  at  which  an  Information  was 
filed  by  the  county  attorney  for  the  6rime 
charged  in  the  complaint  of  B.  SubseQUently 
the  prosecution  was  dismissed  upon  the 
motion  of  the  county  attorney,  whereupon 
the  court  entered  judgment  against  B.  for 
the  coets  of  prosecution.  Held,  Error.  Bitr- 
ton  V.  State,  34  Neb.  125  (51  N.  W.  601). 

 Statutory  provisions. 

150.  (1886.)  Section  287  of  the  criminal 
code  does  not  applf  to  prosecutions  Insti- 
tuted by  a  public  officer.  State,  ex  reh 
Tliomaa,  v.  McCvtcheon,  20  Neb.  S04  (80  N. 
W.  58). 

151.  (1902.)  Section  322  of  the  code  of 
criminal  procedure,  In  so  far  as  It  author- 
izes the  question  of  the  good  faith  of  the 
prosecuting  witness  in  Instituting  the  prose- 
cution to  be  tried  and  determined  at  the 
same  time  that  the  defendant  is  tried,  and 
the  taxation  of  costs  against  him  In  case  it 
1b  found  that  In  filing  the  Information  be 
acted  maliciously  or  without  probable  cause, 
is  unconstitutional  and  void.  Rieklev  v. 
State,  65  Neb.  841  (91  N.  W.  867;  61  L.  R. 
A.  489n). 

■  Security  for  coats. 


152.  (1886.)  Where  the  complainant  in 
a  prosecution  for  misdemeanor  Is  a  public 
officer,  he  Is  not  required  to  furnish  security 
for  costs  before  the  Issuance  of  a  warrant. 
State,  ex  rel  Thomaa,  v.  McCutcheon,  20 
Neb.  304  (30  N.  W.  583). 

153.  (1889.)  In  cases  of  misdemeanor 
the  statute  authorized  the  magistrate  to  re- 
quire the  complaining  witness  to  give  se- 
curity for  costs.    This  security  is  designed 


as  a  protection  to  all  persons  entitled  to 
fees  in  the  case  In  the  event  that  the  com- 
plaint Is  dismissed;  but  the  law  does  not 
authorize  a  constable  to  demand  his  fees 
in  advance  in  such  cases  as  a  condition  prec- 
edent to  performing  bis  duty  in  the  county, 
as  by  summoning  a  Jury.  Beach  v.  State, 
ex  rel  Emmons,  27  Neb.  898  (43  N.  W.  177). 

 Review. 

154.  (1892.)  Where  costs  are  improperly 
taxed  to  a  complaining  witness  on  dismissal 
of  the  prosecution  by  the  county  attorney, 
a  motion  to  retax  costs  Is  not  necessary  in 
order  to  entitle  him  to  have  the  Judgment 
reviewed  In  the  supreme  court.  Burton  v. 
State,  34  Neb.  125  (51  N.  W.  601). 

156.  (1896.)  The  right  of  appeal  from 
the  county  court  to  the  district  court  In  a 
criminal  case  Is  restricted  to  defendant,  and 
appeal  will  not  lie  in  favor  of  the  com- 
plaining witness  against  whom  a  Judgment 
for  costs  has  been  rendered.  O^Oha$ider  v. 
Hansen,  48  Neb.  485  (67  N.  W.  604). 

 Actions. 

166.  (1882.)  Whether  under  our  code  an 
action  can  be  maintained.  In  any  event,  by 
an  officer  for  fees  earned  In  a  misdemeanor 
case  before  a  magistrate,  against  the  com- 
plainant, or  Purity  for  costs  given  under 
the  provisions  of  section  287  of  the  criminal 
code,  Quwre.  But  no  such  action  can  be 
maintained  unless  it  has  been  found  by  such 
magistrate  that  the  complaint  In  such  mis- 
demeanor case  was  malicious  or  without 
probable  cause.  Cobbey  v.  Berger,  13  Neb. 
463  (14  N.  W.  396). 

Liability  of  county. 

157.  (1880.)  The  complaint  under  which 
costs  are  made,  although  charging  a  felony, 
is  not  conclusive  on  Uie  question  of  allow- 
ance and  payment.  If  upon  investigation  by 
the  commissioners  they  shall  find  that  it 
ought  to  "have  been  for  a  misdemeanor  only, 
they  may.  In  their  discretion,  disallow  the 
entire  bill  or  any  part  thereof."  Boggg  v. 
Washington  County,  10  Neb.  297  (4  N.  W. 
984). 

158.  (1880.)  Costs  Incurred  In  prosecu- 
tions for  felony  or  misdemeanor  before  mag- 
istrates are  payable  from  the  county  treas- 
ury only  as  provided  In  sections  536  and  541 
of  the  criminal  code.  Boggs  v.  Washington 
County,  10  Neb.  297  (4  N.  W.  984). 

159.  (1880.)  Upon  a  change  of  venue 
under  section  456  of  the  criminal  code,  the 
expenses  of  the  county  In  which  the  cause 
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is  tried,  including  Jurors,  balltffB,  use  ot 
court  room,  etc.,  are  not  costs  within  the 
meaning  of  said  section,  "to  be  borne  by  the 
county  where  the  Indictment  is  found." 
Whether  the  language  of  the  statute  includes 
anything  more  than  clerk's  fees  for  tran- 
script of  the  record  of  the  case,  qutere.  Stan- 
ton  County  v.  Madison  Countj/,  10  Neb.  304 
{4  N.  W.  1055). 

160.  (1883.)  A  county  is  not  liable  for 
fees  of  witnesses  of  a  defendant,  who  is  In- 
dicted for  a  felony.  Hewerkle  v.  Gcge 
County,  14  Neb.  18  (14  N.  W.  549).  [Changed 
by  statute,  section  461,  Complied  Statutes.] 

161.  (1883.)  The  county  is  liable  for 
costs  of  a  criminal  examination  iKfore  the 
magistrate.  Dodge  County  v.  Qregg,  14  Neb. 
305  (15  N.  W.  741). 

162.  (1894.)  An  act  appropriating  a  defi- 
nite sum  of  money  to  reimburse  a  county 
for  expenses  of  a  murder  trial,  and  directing 
the  auditor  to  draw  a  warrant  in  favor  ot 
the  county  treasurer  for  the  amount  appro- 
priated, is  not  unconstitutional.  State,  ex 
rel.  Hayre,  v.  Moore,  40  Neb.  854  (59  N.  W. 
755;  25  L.  R.  A.  774). 

163.  (1901.)  Prior  to  the  amendment  In 
1885  of  section  461  of  the  criminal  code,  a 
county  was  not  liable  for  defendant's  wit- 
ness fees  where  he  was  indicted  for  a  felony. 
Worthen  v.  Johnson  County,  62  Neb.  754 
(87  N.  W.  909). 

164.  (1901.)  Under  section  461  of  tiie 
criminal  code  the  county  Is  not  liable  for  the 
fees  and  mileage  of  witnesses  for  the  defend- 
ant unless  the  statutory  affidavits  have  been 
filed.  Such  liability  arises  only  by  provis- 
ion ot  statute.  Worthen  v.  Johnson  'County, 
62  Neb.  754  (87  N.  W.  909). 

165.  (1901.)  The  liahillty  of  a  county 
for  the  per  diem  and  mileage  of  defendant's 
witnesses  in  a  prosecution  for  a  felcny,  even 
though  an  acquittal  follows,  must  arise  by 
some  express  proTlElona  of  the  statute,  and 
not  by  implication.  Worthen  v.  Johnson 
County,  62  Neb.  754  (87  N.  W.  909). 

166.  (1906.)  The  county  from  which  a 
change  of  venue  in  a  criminal  case  is  taken 
is  not  liable  to  the  county  In  which  the  trial 
Is  had  for  the  fees  of  such  jurors  of  the 
regular  panel  as  did  not  sit- upon  the  trial 
of  that  cass.  Dawes  County  v.  Sioux  County, 
77  Neb.  567  (110  N.  W.  378). 

Liability  of  city. 

167.  (1903.)  Fees  of  officers  and  wit- 
nesses for  services  rendered  in  a  prosecution 


for  the  violation  ot  an  ordinance  of  a  dty, 
either  in  police  court  or  in  district  court 
upon  appeal,  cannot  be  collected  from  such 
city,  unless  their  payment  by  the  city  Is 
required  by  statute  or  by  ordinance  author- 
ized by  statute.  Kreader  v.  City  of  Fremont. 
69  Neb.  762  <96  N.  W.  616). 

Imprisonment  for  non-payment. 

168.  (1881.)  Where  a  complaint  is  found 
to  be  without  probable  cause,  and  Judgment 
for  costs  is  entered  against  complainant, 
such  Judgment  is  a  mere  civil  liability  and 
complainant  cannot  be  imprisoned  for  the 
costs.  State,  ex  rel.  McOraw,  v.  Ensign,  11 
Neb.  529  (10  N.  W.  449). 

169.  (1881.)  The  provisions  of  section 
322  of  the  criminal  code,  that  a  complainant 
against  whom  costs  are  adjudged  may  be 
Imprisoned  unless  they  are  paid,  are  void, 
since  the  coats  are  a  mere  civil  liability,  tor 
which  imprisonment  cannot  be  had.  State, 
ex  rel.  McOraw,  v.  Ensign,  11  Neb.  529  (10 
N.  W.  449). 

170.  (1893.)  Where  a  person  is  convicted 
of  a  criminal  offense  it  is  the  duty  of  the 
court  In  which  the  conviction  was  had  to 
render  judgment  agafnst  the  prisoner  for  the 
costs  of  prosecution,  and  the  court  may 
make  it  a  part  of  the  sentence  tliat  the  party 
be  imprisoned  In  Jail  until  the  rosts  are 
paid,  or  secured  to  be  paid,  or  he  Is  other- 
wise legally  discharged.  (Criminal  code, 
sees.  500,  501.)  In  re  Dobaon.  37  Neb.  449 
(55  N.  W.  1071). 

171.  (1893.)  A  defendant  In  a  criminal 
case  conOned  In  Jail  for  the  nonpayment  of 
costs  assessed  against  him,  and  who  is  un- 
able to  pay  the  same.  Is  not  entitled  to  be 
discharged  from  further  Imprisonment  for 
euch  costs,  under  section  528  of  the  crim- 
inal code,  where  It  appears  he  has  n3t  been 
imprisoned  at  least  one  day  for  each  three 
dollars  of  the  costs.  In  re  Dobson,  37  Neb. 
449  (55  N.  W.  1071). 

172.  (1894.)  A  court  or  magistrate,  upon 
entering  judgment  In  a  criminal  prosecution 
against  a  prisoner,  may  order  Uuit  he  shall 
stand  committed  until  the  fine  and  costs  are 
paid,  or  secured  to  be  paid,  in  re  Newton. 
39  Neb.  757  (58  N.  W.  436). 

173.  (1894.)  Imprisonment  for  the  non- 
payment of  fines  and  costs  is  no  part  of  the 
punishment,  but  is  merely  one  of  the  means 
of  enforcing  compliance  with  the  order  of 
the  court.  7n  re  Newton,  39  Neb.  7S7  (5S 
N.  W.  436). 

174.  (1894.)    Where  the  offender  Is  un- 
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able  to  pay  tbe  amount  adjudged  against  him, 
he  may  obtain  relief  under  section  628  of 
tbe  criminal  code.  Jn  re  Netoton,  39  Neb. 
757  (  58  N.  W.  436), 

Lien  and  enforcement  thereof. 

175.  (1899.)  By  Bection  524  of  the  crim- 
inal code  a  judgment  of  the  district  court 
in  favor  of  the  state  for  coats  is  a  Hen  on 
all  real  estate,  within  the  county,  owned 
by  tbe  accused  at  the  time  of  docketing  the 
cause.  Predohl  v.  O'BuUivan,  59  Neb.  311 
(80  N.  W.  903). 

176.  (1899.)  A  Judgment  In  favor  of  the 
state  for  costs  of  a  criminal  prosecution  be- 
comes dormant  and  ceases  to  be  a  lien  on 


real  estate  at  tbe  end  of  five  yean  from  tbe 
date  of  the  assignment  Predohl  v.  O'BuUi- 
van, 59  Neb.  311  (80  N.  W.  903). 

CO-TENANCY. 

See  Tenancy  tn  Common, 

COUNCIL. 

Proceedings  of  city  council,  see  Municipal 
Corporations,  IV. 

COUNSEL. 
See  Attorney  and  Client. 

COUNTER-CLAIM. 

See  Bet-off  ana  Oounter-clalm. 


COUNTIES. 

ANALYSIS. 

I.  OBXATION,  ALTERATION,  EXISTSHOE  AHB  FOLITIOAL  XncriTOTIOHS. 
Vatnze  and  status,  fi  1. 

ConsUtntional  and  statutory  provisions,  {  2. 
Unorganized  territory,  |  3. 
Establishment  of  boundaries,  SS  4-6. 
Alteration,  and  creation  of  new  counties,  Sg  7-10. 

SnbmlBslon  of  question  to  popular  vote,  IS  11-21. 

 Adjustment  of  rights  and  liabilitiefl,  SS  8a-2& 

Annexation  of  territory,  8  30. 
Precincts  and  subdiTislons,  §S  31-34. 
Classification,  §|  35-37. 

n.  OOVEBNICBNT  AND  OXTICESS. 

<A)  Organisation  and  powers  of  government  in  general. 
Gk)vemmental  powers  in  general,  {38. 
Public  improvements,  SS  39-41. 

(B)  County  seat. 

Location,  S§  42-44. 

Election  for  removal,  SS  46-64^ 

 Petition  for  submission  of  question,  SS  66-68. 

 Notice,  SI  69-71. 

■'        Mandamus  to  compel  holding  of  election,  S  79- 
Mandamus  to  compel  removal,  6§  7S-78. 
Enjoining  removal,  S  79. 

(C)  County  board. 

Nature  in  general,  SS  60, 81. 

Statutory  provisions,  3  82. 

Election  and  appointment,  SS  83-80. 

EUgibility  and  qualifications,  SS  90,  91. 

Term  of  office,  vacancies  and  holding  over,  SS  92-94. 

Bemoval,  SS  96, 96. 

Compensation,  S  97. 

Powers  and  functions  in  general,  SS  98-104. 
Mode  of  action  in  general,  SS  106-106. 
Meetings,  §S  107-1 10. 
Minutes  and  records,  S  111. 
Orders,  SS  119, 113. 
36  769 

Digitized  by  GooqIc 


COUNTIES. 


Beconslderatlon  and  rescission  of  aettim,  f  114. 
Ap|>ealB  from  decision,  %%  115-119&. 
ZiiabiUties  of  memberai  |(  120-180. 
(D)  Offlcera  and  agents. 

Election  or  appolntmoit,  S|  188-188. 

 Deputies,  S  18a 

EllgibiUty  and  qualifications,  H  130-134. 
 Bond,  $§  135-141. 

Term  of  office,  vacancies  and  holding  over,  S{  148-14S. 
Removal,  §S  14e-lS2. 

 Proceedings,  163-163. 

Employment  of  attorney  by  county  board,  S  164. 
Fees  and  compensation,  £  165. 

 Statutory  provisions,  §S  166-108. 

 Deputies,  §S  169, 170. 

—  Increase  or  reduction,  $  171. 
 Allowance  by  board,  §§172-183. 

—  Additional  compensation,  fifi  184-188. 
■        Payment,  1 189. 

 Recovery,  §  190. 

 Clerk,  8g  191-201. 

 Treasurer,  SS  202-211. 

 Accounting,  {1212-236. 

Authority  and  powers,  &S  837-240. 

 Batiflcation,  S  841. 

Duties  and  lUbiUties,  |{  248-847. 

 Custody  of  public  funds,  §§  248-250. 

Accounting  for  public  funds  and  property,  SS  251-266. 
•——Employment  of  person  to  examine  oeeoants,  f}  867,  868. 
Liabilities  on  bonds,  SS  268-271. 

 VaUdity  of  bond,  SS  878-881. 

 ^denmification  of  sureties,  S  888. 

 Dtschai^  of  sureties,  SS  883, 884. 

Action  on  bond,  §§  286-887. 

 Accrual  of  cause  of  action,  SS288,  289. 

-—    Defenses,  i  200. 

 Limitation  of  action,  SS  891, 892. 

 Parties,  SS  893-896. 

 Pleading,  Sf  206-308. 

 Evidence,  SS  303-306. 

 Amount  of  recovery,  $S  806, 307. 

m.  P&OPBBTT,  CONTRACTS  AUTD  LIABrLXTIE& 

(A)  Public  buildings  and  other  property. 

Purchase  of  poor  farm,  S  308. 
Sale,  S  309. 

 Submission  of  question  to  popular  vote,  SS  310-318. 

Construction  of  public  buildings,  SS  319-321. 
Record  boohs,  S  328. 

Court  reports  distributed  to  county  Judges,  SS  383, 384. 
Rental  of  offices,  S  325. 

(B)  Contracts. 

Formal  requisites,  SS  386-320. 

Compliance  with  vote  authorlBing  contract  SS  3S(^  381. 
Proposals  or  bids,  SS  338-399. 

 Advertisement,  SS340,  341. 

 Plans  and  specifications,  SS  342,  343. 

 Duty  to  let  to  lowest  bidder,  SS  344-361. 
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Indemnity  agtiinst  liens,  §  3S2. 
Annual  or  continnln^  contracts,  IS  353-3S3c 
Contracts  vith  county  officials,  %i  364, 3S5. 
Implied  contracts,  S  366. 

Bstoppal  to  deny  validity  of  contract,  H  367, 358. 

Enjoining  letting  of  contract  or  payment,  f 1 369, 360. 

Validity  of  particular  eontraeta,  SI  361-364. 

Bights  and  remedies  of  contractor,  SI  366-368. 
(O  County  escpenses  and  charges. 

Expanses  connected  with  administration  of  Justice,  SS  360, 370. 
(D)  Twta. 

Construction  and  condition  of  public  buildings,  1 371. 
Injuries  from  construction  of  highway  or  ditch,  |S  372-376. 
Negligence  in  maintenance  of  highways,  H  376-378. 
Negligence  in  maintenance  of  bridges,  §§  379-385. 
Acts  of  officers  and  agents,  SS  386-380. 

IV.  IISCAL  KANAOEUXINT,  PtTBLIO  DEBT,  SECUBITIES  AND  TAXATION. 

In  general,  S  390. 

Limitation  of  amount  of  indebtedness,  §S  391-393. 

 ■Warrants,  H  394-397. 

 Bonds,  S  S  398-403. 

Contracts  Involving  indebtedness  or  expenditures,  SS  404-400. 

Borrowing  money,  S  410. 

Custody  and  deposit  of  funds,  fS  411-419. 

Disbursements  In  general,  SI  420,481. 

GeAeral  fund,  §  428: 

Special  funds,  §§  423-429. 

Warrants  and  certificates  of  indebtedness,  IS  430,  431. 
 Power  to  issue,  S§  432-438. 

■—  —  Funds  against  which  warrants  may  be  drawn,  S  489. 

 bsnance,  requisites  and  vaUdltyr|44a 

 Ihterest,  S  441. 

-  ..    ..  Validity  of  unauthoriaed  warrants,  1 1 442-444. 

 Payment,  IS  446-449. 

 Actions,  SI  450-466. 

Mandamus- to  compel  issue  of  warrant,  IS  467-459. 
Power  to  issue  bonds,  §§460-464. 

Statutory  provisions,  Sl  466-477. 

 In  aid  of  internal  improvonents,  IS  478-^3. 

 Submission  of  qusstlim  to  popular  yote,  SS  494-615. 

 Befunding,  SS  516-520. 

Issuance,  requisites,  and  validity  of  bonds,  ||  631-628. 
Mandamus  to  compel  issue  of  bonds,  1 529. 
Sale  of  bonds,  §S  530-533. 

Estoppel  to  deny  validity  of  bonds  or  warrants,  |8  534-537. 
Begistration  of  bonds,  SS  538-641. 
Payment  of  bonds,  S  542. 
Actions  on  bonds,  S  643. 
Taxation,  SS  544-649. 

Levy  for  special  purposes,  §§  S50-557. 

Division  of  county  after  levy,  5§  658,  559. 

 Liability  of  county  for  redemption  money  paid  to  tratmrer,  1 560. 

 Wrongful  exaction  of  redemption  money,  S  561. 

Mandamus  to  compel  levy  to  pay  claim,  SS  562-572. 
Bights  and  remedies  of  taxpayers,  SS  673-587. 

V.  GXAIM8  AGAINST  C0UNT7. 

Statutory  provisions,  S  588. 

J'urisdletlon  to  examine  claims,  $S  689-693a. 
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Presentation,  §i  &84-600. 
Time  for  presentation,  |  601. 

Olmlou  which  may  be  audited  and  allowed,  ||  608, 000. 
Allowance  or  diaallowanoe^  II 604-611. 

 Effect,  11612-617. 

 Beeonsideratlon,  If  618^83. 

 By  succeeding  county  board,  1 684. 

 Notice  of  dieallovance,  §  680. 

Appeal  from  decision,  SS  626-629. 

 Bight  of  appeal,  Ifi  630-639. 

 Parties,  |  640. 

 Proceedings  for  transfer  of  canae,  f 1 641-646. 

 Dismissal  of  appeal,  SI  647-648. 

■BeTlew,  Si  650-656. 


Payment,  §S  656-660. 
Set-off  against  claim,  i  061. 

Xandamns  to  compel  action  on  claim,  IS  668-666. 
Handamofl  to  compel  payment  of  warrants,  ||  667-66&. 

VI.  ACTIONS. 

Capacity  to  sue  or  be  sued,  S|  670, 671. 

nigit  of  aeUon,  t|  678-677. 

Oamishment,  S  678. 

Appearance,  §  679. 

Parties,  H  680,  681. 

lamltatlon  of  action,  SS  682, 683a. 

Pleading,  §S  684-690. 

Presumptions,  {681. 

AdmlssibiUty  of  evidence,  II 698-603. 

Weight  and  suffideney  of  erldenoe,  S|  Q94, 696. 

Instructions,  $S  696-699. 

Confession  of  judgment,  H  700,  701. 

Execution  and  enforcement  of  judgmmt,  1 702. 

 Mandamus  to  compel  paymmt,  {|  703,  704. 

Cbob8-Refebe:<ce8.  Tax  assessors,  see  Taxation,  {|  203-208. 

Indemnity  to  support  illegitimate  child.  Right  of  county  to  restrain  vute  on 
see  Btatards,  II  120-121.  property  oa  which  taxes  are  uvjfsii,  m 

Duty  as  to  bridges,  see  Bridges.  Waste,  IS  7.  8. 

Conclusiveness  of  ceneuB  report  as  to  pop-        c^jj^^o^    AITBRATIOH,  BXOT- 

ulation  of  counties,  see  Census,  IS  3,  4.  ^^^^^         POUTICAI.  rUHCTIOHB. 

Liability  for  costs  of  criminal  prosecu-  ^^^^ 

tlon,  see  Costs,  U  157-166.  ,,ooa^     .         .    <  —mi. 

,  .       .  1.    (1880.)    A  county  is  a  mere  mm- 

county  as  subject  to  garnishment,  see    ^isjon  of  the  state  created  by  it  without  the 

Garnishment,  I  8.  request  or  consent  of  the  people  residing 

Liability  for  support  of  Insane  persons,  therein.  Woods  v.  Colfaat  County,  10  Net 
see  Insane  Persons,  §§  13-16,  552  (7  n.  W.  269). 

Power  to  control  sale  of  liquor,  see  In-  constitutional  and  statutory  provisiani. 
toxicating  LUpiors,  S  9.  2     ^^^^^^    ^  ^p^^^, 

Repair  of  roads,  see  Highwai/s,  IS  151.  ^^^.^  ^^i^^  provides  that  certain  territory. 

1^2.  the  boundari^  of  which  are  given,  sball 

Liability  for  care  and  support  of  paupers,  designated  Harlan  county,  appoints  certofn 

see  Paupers,  IS  7-16.  persons  commissioners,  and  requires  them 

Bonds  In  aid  ot  railrrads.  see  Railroads,  within  thirty  days  to  call  an  election  for 

III  the  purpose  of  electing  county  officers  «ri 

Compensation  to  railroads  for  highway  selecting  a  site  for  a  county  seat,  la  not  in 

crossing,  see  Railroads,  S  lOL  conflict  with  the  constltntiAn,  which  Inhibits 
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Che  conferring  of  corporate  powers  by  spe-  ^ 
«ial  act.   State,  ex  rel.  Harvey,  tJ.  Piper,  17 
Neb.  614  (24  N.  W.  204). 

Unorganized  territory. 

3.  ( 1893  )  B.  county  was  organized  In 
1891,  at  which  time  it  was  unorganized  ter- 
Titorr,  and  has  never,  by  general  apportion- 
ment law  or  special  act,  been  attached  to 
any  representative  district  It  Is  a  narrow 
strip  lying  between  H.  county  and  the  north- 
em  boundary  of  the  state,  eight  townships 
long  from  east  to  west  and  has  less  than 
three  townships  in  width.  It  adjoins  K. 
county  along  Its  entire  eastern  boundary, 
althonsh  further  west  It  extends  north  to 
the  43d  parallel  about  ten  miles  beyond  the 
northern  boundary  of  K.  county,  at  which 
point  it  is  bounded  on  the  east  by  the  state 
of  South  Dakota.  Held.  That  It  Is  directly 
vest  of  K.  county,  within  the  meaning  of 
section  146,  chapter  18.  Complied  Statutes, 
and  was,  while  unorganized  territory,  at- 
tached to  said  coonty  for  election  purposes. 
State,  ex  rel.  Iforton,  v.  Van  Camp,  36  Neb. 
91  (54  N.  W.  118). 

Establishment  of  bonndarles. 

4.  (1887.)  Act  of  March,  1865,  defining 
boundaries  of  Blackbird  county,  held  inop- 
erative and  void  as  being  In  violation  of 
organic  act  of  territory  of  Nebraska.  State, 
ex  rel.  Peeltlea,  v.  Tfcoj/er,  22  Neb.  413  (35 
N.  W.  200). 

5.  (1903.)  >The  banks  of  a  river  are  es- 
sential parts  thereof,  and  when  a  county 
boundary  is  fixed  at  "the  south  bank,"  the 
river  may  be  said  to  divide  the  county  from 
the  one  on  the  opimslte  side,  within  the 
meaning  of  section  87,  chapter  78,  Com- 
piled Statutes.  Dodge  Countjf  v.  Saunders 
Countv,  70  Neb.  442  (  97  N.  W.  617). 

6.  (1906.)  The  boundair  line  between 
Colfax  and  Butler  counties  Is  the  south 
bank  of  the  Platte  river,  which  flows  between 
those  counties.  State,  ex  rel.  BumptUtn,  v. 
Smithy  77  Neb.  1  (108  N.  V.  178). 

Alteration,  and  creation  of  new  counties. 

7.  (1881.)  When  a  new  county,  formed 
by  the  legislature  from  "unorganized  terrl- 
rltory"  taken  from  two  Judicial  districts, 
becomes  oi^anlzed  for  county  purposes,  as 
the  statute  directs.  It  thereupon  ceases  to 
he  "unorganized  territory,"  and  Is  entitled 
to  all  the  rights  and  privileges,  under  the 
constitution,  bestowed  upon  these  govern- 
mental divisions  of  the  state.  Its  territory 
is  no  longer  divided   between  the  two 


Judicial  districts,  but  Is  completely  severed 
from  both,  and  of  necessity  must  so  remain 
until  the  leglBlative  duty  of  assigning  it  to 
one  of  them  is  performed.  Under  the  con- 
stitution a  county  cannot  be  parts  of  two 
judicial  districts.  Olive  v.  State,  11  Neb. 
1  (7  N.  W.  444). 

8.  (1881.)  Upon  the  holding  of  an  elec- 
tion for  county  and  precinct  officers,  pur- 
suant to  the  call  of  the  special  commission- 
ers appointed  by  the  governor  for  the  pur- 
pose of  organizing  a  new  county,  and  the 
canvassing  of  the  votes  cast  at  such  election 
by  such  special  commissioners,  such  county 
"is  permanently  organized  according  to 
law."  Behr  v.  Willard,  11  Neb.  601  (10  N. 
W.  625). 

9.  (1886.)  Upon  the  oi^nizatlon  of  a 
new  county,  and  the  election  and  qualifica- 
tion of  its  officers,  the  ligament  which 
bound  to  the  county  to  which  it  was  at- 
tached for  election,  Judicial,  and  revenue 
purposes  is  severed,  and  all  business  must 
thereafter  be  transacted  vrfth  the'  new 
county.  Fremont,  E.  d  M.  V.  R.  Co.  v. 
Brawn  County,  18  Neb.  616  (26  N.  W.  194). 

10.  (1890.)    New  county  cannot  be  formed 

from  old  one,  so  as  to  reduce  latter  to  less 
than  constitutional  area.  State,  ex  rel. 
Pennell.  v.  Armstrong,  30  Neb.  498  (46  N.  W. 
618;  9  L.  R.  A.  382). 


—  Submission  of  question  to  popular 
vote. 

11.  (1888.)  When  it  is  proposed  to  erect 
a  new  county  from  an  old  one,  it  Is  the  duty 
of  the  county  oinunlasioners  to  issue  an 
order  submitting  the  proposition  fo  the  peo- 
ple at  the  next  general  election,  when  a  peti- 
tion, describing  the  proposed  new  county, 
shall  be  presented.  State,  ex  rel.  Anderson, 
V.  Newman,  24  Neb.  40  (38  N.  W.  40). 

12.  (1888.)  When  It  Is  sought  to  erect 
from  a  county  more  than  one  new  county, 
and  petitions  for  the  submission  of  the 
-proposition  to  erect  such  new  counties  are 
severally  presented,  they  may  be  separately 
submitted  at  the  same  election,  without 
reference  to  the  number  of  propositions  to 
be  voted  upon  thereat  State,  ex  rel.  An- 
derson, V.  Newman,  24  Neb.  40  (38  N.  W. 
40). 

13.  (1890.)  A  county  board  cannot  law- 
fully submit,  to  be  voted  upon  at  the  same 
election,  two  propositions  to  erect  from  a 
county  two  new  counties,  when  the  territory 
described  In  one  proposition  embraces  a 
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part  of  that  included  In  the  other.  When 
conflicting  petitions  for  the  submission  of  the 
question  of  creating  new  counties  are  pre- 
sented. It  is  the  duty  of  the  county  board  to 
grant  the  petition  that  Is  first  filed,  pro- 
vided it  meets  all  the  reQuIrements  of  the 
law,  and  refuse  to  submit  the  others.  State 
ex  rel.  Pennell,  v.  Armstrong,  30  Neb.  493 
(46  N.  W.  618;  9  L.  R.  A.  382). 

14.  (1892.)  The  prorislona  of  section  2, 
article  X  of  the  constitution,  which  declares 
that  "No  county  shall  be  divided  or  have 
any  part  stricken  therefrom  without  first 
submitting  the  question  to  a  vote  of  the 
people  of  the  county,  nor  unless  a  majority 
of  all  the  legal  voters  of  the  county  voting 
on  the  question  shall  vote  for  the  same," 
Is  a  restriction  upon  the  powers  of  the  leg- 
islature to  the  extent  named,  but  Is  not  a 
prohibition  upon  that  power  to  require  more 
than  a  majority  in  favor  of  the  proposition 
— as  three-fifths  of  the  legal  votes  cast  upon 
that  question.  State,  ex  rel.  Packard,  v. 
VeUon,  34  Neb.  182  (51  N.  W.  648). 

15.  (1892.)  The  boundaries  of  an  organ- 
ized county  cannot  be  lawfully  changed  so 
as  to  adJ  to  such  county  adjoining  unor- 
ganized territory,  unless  a  majority  of  the 
inhabitants  of  such  territory  so  petition  the 
county  board  of  the  county  to  which  it  Is 
proposed  to  be  added,  nor  unless  the  propo- 
ritlon  has  received  the  sanction  of  a  major- 
ity of  the  voters  of  such  county  at  an  elec- 
tion duly  called  and  held  therein  for  that 
purpose.  Wayne  County  v.  Cobft,  35  Neb. 
231  (62  N.  W.  1102). 

16.  .  (1893.)  In  1883  an  act  was  approved 
extending  the  boundaries  of  H.  county  di- 
i-ectly  north,  so  as  to  include  the  unorgan- 
ized territory  which  is  now  B.  county,  but 
providing  that  It  should  not  take  effect  until 
a  majority  of  the  legal  voters  of  said  county 
should  give  their  sssent  at  the  time  of  the 
next  general  election.  At  the  general  elec- 
tion In  1883  there  was  cast  in  said  county 
1821  votes,  of  which  878  only  were  in  favor 
of  said  proposition.  Held,  That  the  propo- 
sition was  defeated,  and  an  order  entered 
by  the  county  board  In  1885  declaring  it 
sdopted  Is  a  nullity.  State,  ex  rel.  Norton, 
V.  Van  Camp,  36  Neb.  91  (64  N.  W.  113). 

17.  (1900.)  Under  section  11,  arUele  I, 
chapter  18,  Compiled  Statutes,  to  effect  the 

division  of  a  county,  the  proposition  there- 
for must  receive  a  majority  of  the  legal 
votes  cast  at  the  general  election,  at  which 
the  same  was  submitted,  whether  cast  for 


the  'filling  of  an  office  or  on  any  proposition. 
State,  ex  rel.  Saundera,  v.  Clark,  69  Neb.  702 
(82  N.  W.  8). 

18.  (1900.)  The  provisions  of  seetJon  !, 
article  X  of  the  constitution,  do  not  pre- 
clude the  legislature  from  passing  a  law 
requiring  that  the  question  of  county  divis- 
ion shall  receive  a  majority  of  all  votes  casl 
at  the  election  at  which  the  same  was  sub- 
mitted to  the  electors,  to  effect  the  erectioa 
of  a  new  county  out  of  one  then  existing. 
State,  ex.  rel.  Saundera,  v.  Clark,  69  Neb.  702 
(82  N.  W.  8). 

19.  (1900.)  Section  2,  arUcle  X  of  the 
constitution,  prohibits  the  division  of  a 
county  where  the  proposition  has  not  re- 
ceived a  majority  of  the  legal  votes  csst 
thereon.  State,  ex  rel.  Sounder*,  v.  Clarl. 
69  Neb.  702  (82  N.  W.  8). 

20.  (1900.)  Section  11,  article  I.cbaptei 
18,  Compiled  Statutes,  Is  not  inimical  to 
section  2,  article  X  of  the  state  constltatUHL 
State,  ex  rel.  Saundera.  v.  Clmrk,  69  Neb.  70S 
(82  N.  W.  8). 

21.  (1900.)  In  determining  the  qaestlon 
of  whether  the  county  division  has  been 
adopted,  the  total  vote  cast  in  the  county, 
at  the  election  at  which  the  same  was  sub- 
mitted, win  be  presumed  to  be  the  bluest 
vote  cast  for  any  office  or  on  any  proposi- 
tion. But  this  presumption,  if  not  con- 
clusive, may  be  overcome  by  proper  evi- 
dence. State,  ex  rel.  Saundera,  v.  Clark,  S9 
Neb.  702  (82  N.  W.  8). 

 Adjustment  of  rights  and  liabilities. 

22.  (1886.)  Brown  county  was  created 
In  March,  1883,  being  attached  to  Holt 
county  under  the  general  statute  for  elee- 
tion,  judicial,  and  revenue  purposes.  In 
June,  1883,  the  county  commissioners  of 
Holt  county  levied  state,  county,  and  sdiool 
taxes  upon  the  property  In  Brown  couDty. 
In  July,  1883,  an  election  was  had  for 
county  officers,  and  officers  elected,  who 
qualified  and  entered  upon  the  duties  of 
their  office:  In  April,  1884,  the  Fremont, 
Glkhom  ft  Hlssourl  Valley  Railway  Com- 
pany paid  to  the  treasurer  of  Holt  county 
the  taxes  levied  by  the  county  commission- 
ers of  that  county  on  the  railroad  in  Brown 
county.  Held,  That  the  taxes  should  iiare 
been  paid  to  the  treasurer  of  Brown  conntr. 
Fremont,  E.  <E  tf.  y.  R.  Go.  v.  Brown  Cwn^ 
18  Neb.  516  (26  N.  W.  194). 

23.  (1886.)  It  is  the  duty  of  the  cier^ 
of  a  county  to  take  or  procure  a  transcript 
of  all  deeds,  mortgages.  Judgments,  and 
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Iless  of  every  deacrlption  upon  real  or  per- 
sonal property  lying  and  being  in  the  newly 
organized  county.  Morae  v.  Hitchcock 
County,  19  Neb.  666  (27  N.  W.  637). 

24.  (1886.)  A  mere  taxpayer  cannot.  In 
the  first  Instance  at  least,  Institute  proceed- 
ings against  the  county  clerk  of  the  county 
to  which  the  new  county  was  attached  to 
compel  him  to  furnish  a  transcript  of  deeds, 
mortgages,  judgments,  etc.  Morse  v.  Hitch- 
cock County,  19  Neb.  566  (27  N.  W.  637). 

25.  (1889.)  On  an  application  for  man- 
damus to  compel  the  treasurer  of  a  county 
to  collect  taxes  due  from  the  taxpayers  of 
another  county  which  had  been  organized 
out  of  a  portion  of  the  former,  the  question 
as  to  which  count;  is  entitled  to  the  taxes 
cannot  be  determined,  where  the  latter 
county  is  not  a  party.  State,  ex  rel.  Malloy, 
V.  Clevenger,  27  Neb.  422  (43  N.  W.  243;  20 
Am.  St.  Rep.  674). 

26.  (1889.)  Where  a  county  is  formed 
by  dividing  one  already  organized.  Jurisdic- 
tion of  the  county  treasurer  of  the  old 
county  over  the  new  ceases,  and  It  is  not 
his  duty  to  collect  from  the  latter  unpaid 
taxes  levied  prior  to  the  division.  State, 
ex  rel.  Malloy,  v.  Clevenger,  27  Neb.  422  (43 
N.  "W.  243;  20  Am.  St.  Rep.  674). 

27.  (1897.)  In  an  action  for  the  recov- 
eary  of  a  proper  proportion  of  the  value  of 
real  property  retained  and  used  by  a  county 
from  the  territory  of  which  the  territory  of 
another  county  has  been  segregated,  it  is  no 
defense  to  show  that  said  real  property  was 
originally  conveyed  by  a  deed  with  condi- 
tions, when  thereafter  the  said  property  was 
dedicated  as  county  property  by  a  plat  duly 
recorded  by  the  grantor  and  as  such  was 
accepted  by  the  county  and  at  great  expanse 
improved  by  the  erection  thereon  of  county 
buildings.  Brown  County  v.  Rock  County, 
51  Neb.  277  (70  N.  W.  943). 

28.  ( 1899.)  Where  a  new  county  Is 
formed  out  of  the  territory  of  a  county  pre- 
viously organized,  the  county  boards  of  the 
two  counties  are  authorized  by  section  16, 
article  I.  chapter  18,  Compiled  Statutes  1897, 
to  meet  and  agree  upon  a  division  of  the 
corporate  property  and  of  the  corporate  lia- 
bilities. Perktnt  County  v.  Keith  County, 
58  Neb.  323  (78  N.  W.  630). 

29.  (1899.)  Where  a  county  has  been  di- 
vided and  a  new  one  formed,  and  the  bal- 
ance due  one  from  the  other  has  been  defi- 
nitely settled,  the  claim  may  be  made  the 
subject  of  an  original  suit  in  the  district 


court  without  having  been  presented  to  the 
county  board  for  examination  and  allowance. 
Perkins  County  v.  Keith  County,  S8  Neb.  323 
(78  N.  W.  630). 

Annexation  of  territory. 

30.  (1902.)  An  unconstitutional  act  at- 
taching territory  to  a  county,  accepted  and 
acquiesced  In,  will  suffice  to  render  the  acts 
of  the  register  of  deeds  of  such  county,  as 
to  such  territory,  done  before  the  law  was 
declared  unconstitutional,  acts  of  a  de  facto 
officer.  State  Bank  of  Pender  v.  Frey,  3 
Unof.  83  (91  N.  W.  239). 

Precincts  and  sabdivlslons. 

31.  (1880.)  Precincts  are  mere  territo- 
rial divisions  or  districts  created  for  certain 
political  and  administrative  purposes,  and 
without  the  semblance  of  corporate  cliarac- 
ter.  They  can  neither  plead  .  nor  be  im- 
pleaded in  actions,  nor  are  they  capable  of 
imposing  upon  themselves  any  obligation  or 
liability,  except  in  pursuance  of  express 
legislative  authority.  State,  ex  rel.  Chand- 
ler, V.  Dodge  County,  10  Neb.  20  (4  N.  W. 
370). 

32.  (1897.)  Under  section  8.  article  II, 
chapter  14,  Compiled  Statutes,  1885,  provid- 
ing that  "each  city  governed  by  this  act 
shall  be  divided  Into  not  leas  than  four  nor 
more  than  six  wards,"  and  section  9,  pro- 
viding "precinct  lines  in  that  part  df  any 
county  not  under  township  organization, 
embraced  within  the  corporate  limits  of  a 
city  of  the  second  class,  shall  correspond 
with  the  ward  lines  in  such  city,  and  such 
precincts  shall  correspond  in  number  with 
the  wards  of  the  city,  and  be  coextensive 
with  the  same,"  the  county  commissioners 
of  Otoe  county,  in  which  Is  situated  Ne- 
braska City,  a  city  of  the  class  referred  to, 
divided  into  four  wards,  have  no  power  to 
establish  a  precinct  designated  as  Nebraska 
City  precinct,  and  Included  therein  the 
whole  territory  of  Nebraska  City  and  a  num- 
ber of  sections  of  land.  Morton  v.  Carlin, 
51  Neb.  202  (70  N.  W.  966). 

33.  (1901.)  The  board  of  county  com- 
missioners In  counties  having  over  125,000 
inpulatlon  fs  empowered  by  section  54,  ar- 
ticle I,  chapter  18.  Compiled  Statutes.  1901. 
to  alter  the  boundary  lines  of  the  different 
commissioner  districts  of  such  county,  for 
the  purpose  of  adjusting  such  districts  to 
changing  population,  not  oftener  tlian  once 
In  three  years.  Bt(Ue,  ex  rel.  Connolly,  v. 
Haverly.  62  Neb.  767  (87  N.  W.  959). 
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84.  (1903.)  For  purposes  of  taxation 
and  revenue,  a  precinct  actually  formed  and 
organized  vlll  be  deemed  a  de  facto  organi- 
zation, whether  the  meeting  of  the  county 
commissioners  at  which  It  was  made  was 
lawfully  adjourned  and  held  or  not.  Oity 
of  South  Omaha  v.  O'Rourke,  70  Neb.  479 
(97  N.  W.  608). 

Classification. 

35.  <1902.)  The  United  States  census 
reports,  showing  the  population  of  a  county, 
are  not  <»ncln8iTe  evidence  that  the  popu- 
lation is  in  fact  as  given  In  such  report. 
State,  ex  rel.  Blesaing,  v.  Davit,  66  Neb.  833 
(92  N.  W.  740). 

36.  (1902.)  Evidence  aliunde  the  census 
reports  may  be  resorted  to  for  fixing  the 
population  of  a  county.  State,  ex  rel.  Bleta- 
ing,  V.  Davis,  66  Neb.  333  (92  N.  W.  740). 

37.  (1902.)  Finding  of  referee  that  Val- 
ley county  had  less  than  8,000  inhabitants 
In  1899,  held  supported  by  the  evidence. 
State,  ex  rel.  Ble$9ing,  v.  Davis,  66  Neb. 
333  (92  N.  W.  740). 

n.  OOVEBNKENT  AND  OFFICERS. 
A.  Organization  and  Powers  of  Govern- 
ment in  General. 
Governmental  powers  In  general. 

38.  (1885.)   Counties  and  bounty  boards 

can  only  exercise  such  powers  as  are  ex- 
pressly granted  by  statute,  and  sucb  grant 
of  power  must  be  strictly  construed.  State, 
ex  rel.  Qrady,  v.  Lincoln  County,  18  Neb. 
283  (25  N.  W.  91);  (1897)  Morton  v.  Carlin, 
51  Neb.  202  (70  N.  W.  966). 

Public  improvements. 

Construction  and  maintenance  of  public 
bridges,  see  Bridges. 

Construction  of  county  roads,  see  High- 
icays. 

39.  (1897.)  The  act  of  Douglas  county 
in  making  an  improvement  extending  across 
a  highway,  one-half  of  which  was  In  the 
city  of  Omaha,  held  not  ultra  vires,  though 
It  was  the  duty  of  the  city  to  improve  the 
part  of  the  street  within  Its  jurisdiction. 
Douglas  County  v.  Taylor,  50  Neb.  536  (70 
N.  W.  27). 

40.  (1901.)  Section  6.  article  IX  of  the 
ronstitution,  does  not  prohibit  the  legislature 
from  conferring  the  power  to  make  local 
improvementB  by  special  assessments  upon 
counties.  Dodge  County  v.  Acorn,  61  Neb. 
376  (82  N.  W.  292). 

41.  (1901.)    The  findings  of  the  county 


board  as  to  the  necessity  of  a  proposed 
drainage  ditch  cannot  be  made  the  mibjeet 
of  controversy  as  to  whether  th^  are  cor^ 
raet  and  well  founded.  Dodge  County  v. 
^cOffi,  61  Neb.  376  (82  N.  W.  292). 

B.  County  Beat. 
Validity  of  note  given  to  secure  locatltm 
of  county  seat,  see  Bills  and  Notes,  |  65. 

Location. 

42.  (1884.)  In  a  proceeding  in  the  dis- 
trict court  to  contest  an  election  held  for 
the  purpose  of  locating  a  county  seat.  It  is 
competent  for  the  contestee  or  any  other 
party  to  the  action  to  plead  by  way  of  an- 
swer any  facts  which  woul^  show  a  want 
of  jurisdiction  on  the  part  of  the  county 
commissioners  to  call  said  election.  Laws  v. 
Tincent,  16  Neb.  208  (20  N.  W.  218). 

43.  (1884.)  In  1S71  an  election  was  held 
In  H.  county  under  the  provisions  of  an 
act  of  the  legislature,  for  the  location  of 
a  county  seat  and  the  election  of  connty 
officers..  A  majority  of  the  votes  east  were 
In  favor  of  "A."  as  the  county  seat.  The 
returns  of  the  election  were  duly  certified  to 
and  flied  by  the  secretary  of  state,  but  the 
county  officers  elected  failed  to  qualify.  In 
1872  the  acting  governor  of  the  state  Issued 
his  proclamation  calling  an  election  for  the 
electim  of  county  officers  and  the  location 
of  a  county  seat  At  this  election  county 
officers  were  elected  who  Bnbsequently  quail- 
fled.  There  being  no  choice  as  to  the  loca- 
tion of  the  county  seat,  two  other  successive 
elections  were  held,  resulting  In  an  apparent 
majority  for  H.,  but  the  final  vote  was  not 
canvassed  by  the  county  eleilc,  and  the  re- 
sult of  said  election  was  not  offletaUy  de- 
clared. The  county  offices  were  not  held, 
nor  were  the  records  kept,  at  any  one  place 
until  tbe  year  1875.  From  that  time  to  the 
present  the  county  offices  and  records  have 
all  been  kept,  and  the  district  courts  have 
all  been  held,  at  "A."  In  1881  the  hoard 
of  county  commissioners,  without  the  pre- 
sentation of  a  petition  therefor,  called  an 
election  for  the  location  of  a  county  seat 
Beld,  They  had  no  authority  or  jurlsdlctioa 
to  call  said  election.  Laws  v.  Vincent,  16 
Neb.  208  (20  N.  W.  213). 

44.  (1885.)  At  an  election  held  in  Ear- 
]»n  county  on  the  3d  day  of  July  1871,  the 
place  which  received  the  majority  of  all 
tbe  votes  cast  thereby  became  the  county 
seat  of  that  county;  and  the  court  will  not 
in  collateral  proceeding,  fourteen  yeait 
afterward,  inquire  Into  Irregularities  tt 
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muib  election  where  no  direct  proceedings 
have  been  had  to  set  it  aside.  State,  ex  rel. 
Harvey,  v.  Tifier,  17  Neb.  814  (24  N.  W. 
204). 

Election  for  remoraL 

45.  (1876.)  A  party  vho  charges  that 
an  election  tor  the  relocation  of  the  county 
seat  of  M.  county  was  carried  in  favor  of 
M.  by  fraudulent  means,  must  state  the 
facts  on  which  he  bases  his  charge;  and  an 
affidavit  for  a  continuance  of  an  application 
for  a  peremptory  writ  of  mandamus  to  com- 
pel the  removal  of  the  county  records  and 
offices  to  M.,  the  place  declared  by  the 
county  commissioners  to  be  the  county  seat, 
is  not  sufficient  where  It  merely  states  that 
the  affiant  is  Informed  and  believes  that  a 
greater  number  of  fraudulent  votes  were 
cast  in  one  of  the  precincts  of  said  county 
in  favor  of  M.  than  the  entire  majority  in 
favor  of  that  place,  and  that  certain  votes 
were  cast  in  favor  of  B.  that  were  not 
counted.  Biate,  ex  rel.  Bamet,  v,  TKatch, 
6  Neb.  94. 

46.  (1876.)  Where  the  intention  of  the 
voter,  in  an  election  to  relocate  a  county 
seat,  is  clearly  ascertainable  from  the  ballot, 
with  the  aid  of  extrinsic  facts  of  a  public 
nature  connected  with  the  election,  the  law 
will  require  his  vote  to  be  counted.  Btate, 
ex  rel  Birmingham,  v.  Dinsmore,  S  Neb.  146. 

47.  (1876.)  In  an  election  for  the  relo- 
cation of  a  county  seat,  where  three  points 
only  can  he  voted  for,  designated  as  "Fair- 
field, Sutton,  or  Harvard,"  and  ballots  voted 
for  the  first  are  entitled  "Fairfield  ticket," 
describing  accurately  a  subdivision  of  land 
within  the  limits  of  the  town  site  of  Faii^ 
field,  such  ballots  must  be  counted  for  Fair- 
field. State,  ex  rel.  Birmingham,  v.  Dins- 
more,  6  Neb,  145. 

48.  (1888.)  Where  the  returns  of  an 
election  for  the  relocation  of  a  county  seat 
show  new  and  Illegal  votes  to  have  been  put 
Into  the  ballot  box,  mandamus  will  not  Is- 
sue to  compel  the  canvassing  board  to  can- 
vass the  votes  as  returned.  Btate,  ex  rel. 
Haniut,  V.  Kavanaugh,  24  Neb.  S06  (39  N.  W. 
431). 

49.  (1892.)  Where,  at  an  election  called 
for  the  purpose  of  relocating  a  county  seat, 
the  place  at  which  the  county  seat  1b  then 
located  receives  three-fifths  of  all  the  votes 
cast,  there  is  a  relocation  within  the  mean- 
ing of  the  statute,  and  there  Is  no  authority 
for  the  calling  of  another  election  to  relo- 
cate the  county  seat  in  such  county  within 


five  years  next  following  such  relocation. 
Solomon  V.  Fleming,  34  Neb.  40  (61  N.  W. 
304). 

60.  (1892.)  No  form  of  bribery  to  se- 
cure votes  will  be  sanctioned  by  the  courts. 
This  rule  is  equally  as  important  in  county 
seat  elections  as  In  other  cases.  The  design 
of  the  law  is  to  secure  the  free  and  volun- 
tary expression  of  each  voter  of  his  choice 
for  the  county  seat.  Ayera  v.  Uoan,  34  Neb. 
210  (Bl  N.  W.  830). 

51,  (1896.)  A  county  seat  can  only  be 
relocated  by  a  three-fifths  vote  of  all  the 
electors  of  the  county  at  an  election  held 
for  that  purpose.  Btate,  ex  rel.  SocHnell,  v. 
Roper,  46  Neb.  724  (61  N.  W.  753).  [Over- 
ruled. Btate  V.  Roper,  47  Neb.  417.] 

62.  (1896.)  Within  the  meaning  of  sec- 
tion 1,  article  III,  chapter  17,  (Compiled 
Statutes,  a  eoun^  seat  shall  not  be  relo- 
cated in  any  place  unless  three-fifths  of  all 
the  electors  of  the  county  shall  express  their 
will  to  that  effect  by  their  votes  at  an  elec- 
tion held  for  that  purpose;  and  that  the 
law  presumes  when  such  an  election  is  held 
all  the  electors  of  the  county  vote  at  such 
election.  Btate,  ex  rel.  BooJmell,  v.  Boper, 
46  Neb.  724  (61  N.  W.  753). 

53.  (1896.)  Where  there  were  cast  upon 
the  question  of  relocation  of  the  connty  seat 
of  Red  Willow  county  867  votes  for  Indian- 
ola,  and  tor  'HcCook  1,339  votes,  and  the 
return  of  county  canvaraera  showed  ballots 
to  have  been  rejected  or  not  to  have  been 
voted  or  accounted  for,  held,  that  McCook, 
having  received  more  than  three-fifths  of 
the  numbers  above  given,  became  the  county 
seat  of  said  county.  Btate,  ex  rel.  Sooknell, 
V.  Roper,  47  Neb.  417  (66  N.  W.  639). 

64.  (1896.)  TTnder  the  provisions  of  the 
act  for  the  relocation  of  county  seats,  there 
being  no  requirement  that  abortive  ballots 
shall  be  certified  to  the  county  canvassing 
board,  such  ballots  cannot  be  counted  for 
the  purpose  of  making  np  the  grand  total,  of 
which  a  place  other  than  the  existing  county 
seat  must  receive  three-fifths  to  be  entitled 
to  the  relocation  of  the  county  seat,  merely 
because  In  the  certified  return  of  the  county 
election  board  such  bdllots  were  referred  to 
as  "ballots  not  reported  or  accounted  for," 
or  as  "rejected"  or  "blank  ballots."  Btate, 
ex  rel.  BockneU,  v.  Roper,  47  Neb.  417  (66 
.  N.  W.  539). 

-■     -Petition  for  suhmlsalon  of  question. 

55.  (1878.)  The  proper  place  to  raise 
questions  concerning  the  sufficiency  of  a  pe- 
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tltlon  for  the  relocation  of  a  county  seat 
Is  before  the  commissioners  themselves;  and 
if  no  objection  be  made  there,  the  party 
complaining  not  being  prevented  from  so 
doing,  equity  will  not  Interfere  to  prevent  a 
removal,  conformably  with  the  resuL  of  the 
election,  because  of  defects  in  the  petition. 
EJlit  V.  Karl,  7  Neb.  381. 

56.  (1878.)  The  act  of  1875,  for  the  re- 
location of  county  seats,  gives  the  board  of 
county  commissioners  excluatve  authority  to 
receive  petitions  for  that  purpose,  and  also, 
incidentally,  to  determine  whether  the  sig- 
natures to  such  petitions  are  genuine,  and 
of  persons  authorized  to  sign  them.  And 
when,  in  the  exercise  of  this  Jurisdiction, 
the  commissioners  receive  a  petition  for  the 
relocation  of  a  county  seat,  and  judge  It  to 
be  in  all  respects  sufficient,  and  call  an  elec- 
tion accordingly,  no  objection  being  inter- 
posed either  to  the  petition  or  to  the  action 
of  the  commissioners  until  after  the  elec- 
tion has  been  held  and  the  result  declared, 
It  is  too  late  to  question  the  sufficiency  of 
the  petition; . and  an  Injunction  to  restrain 
the  removal  of  the  county  officers  to  the 
new  county  seat,  on  the  ground  that  such 
petition  did  not  conform  to  the  requirements 
of  the  law,  will  not  be  granted.  EIU9  v. 
Karl  7  Neb.  381. 

57.  (1880.)  Signers  of  a  petition  for  an 
election  to  relocate  a  county  seat  are  In  the 
attitude  of  plaintiffs,  and  may  withdraw 
thelP  names  at  any  time  before  the  petition 
is  acted  upon,  state,  ex  rel.  Morgan,  v. 
Nemaha  Countv,  10  Neb.  32  (4  N.  W.  373). 

58.  (1880.)  To  authorize  the  board  of 
county  commissloneni  in  calling  an  election 
for  the  purpose  of  relocating  a  county  seat, 
the  petition  must  contain  the  requisite  num- 
ber of  names  at  the  time  it  is  acted  upon 
by  them.  State,  ex  rel  Morgan,  v.  Nemaha 
County,  10  Neb.  32  (4  N.  W.  373). 

59.  (1887.)  A  finding  of  a  board  of 
county  commissioners,  that  a  petition  for  a 
special  election  for  the  relocation  of  a 
county  seat,  was  not  signed  by  the  requisite 
number  of  lawful  petitioners,  for  the  reason 
that  a  portion  of  the  signers  were  minors 
and  non-residents,  is  not  subject  to  col- 
lateral attack,  but  If  erroneous  must  be 
reviewed  on  error.  State,  ex  rel  Hymer,  v. 
Nelson,  21  Neb.  572  (32  N.  W.  589). 

60.  (1892.)  Under  the  provisions  of  sec- 
tion 1,  article  III  of  chapter  17,  Compiled 
Statutes,  a  petition  for  the  removal  of  a 
county  seat  must  be  signed  by  "resident 


electors"  of  the  county  equal  In  number  ta 
three-fifths  of  all  the  votes  cast  In  the 
county  at  the  last  general  election.  The 
words  "resident  electors"  are  used  to  dis- 
tinguish actual  residents  of  the  county  from 
such  persons  as  are  temporarily  therein. 
Ayera  v.  Moan,  34  Neb.  210  (51  N.  W.  830 1. 

61.  (1892.)  In  addition  to  the  name  of 
each  petitioner  the  petition  for  removal  of 
a  county  seat  must  show  the  section,  town- 
ship, and  range  on  which,  or  the  town  or 
city  in  which,  he  resides,  together  with  his 
age  and  time  of  residence  in  the  coonty. 
The  omission  of  any  of  these  particulars 
will  be  sufficient  to  cause  his  rejection  as  a 
petitioner.  Ayers  v.  Moan,  34  Neb.  210  (51 
N.  W.  830). 

62.  (1892.)  In  examining  the  names  of 
the  petltoners  for  removal  of  a  coonty  seat 
it  Is  the  duty  of  the  board  to  carefally 
scrutinize  the  entire  list  and  reject  all  that 
are  fictitious,  false,  or  repetitions,  and  to 
permit  proof  tending  to  show  that  some  or 
all  of  those  who  have  signed  the  petition  op 
remonstrance  were  not  in  fact  resident  ele^ 
tors  of  the  county.  Ayers  v.  Moan,  34  Neb. 
310  (51  N.  W.  830). 

63.  (1892.)  The  petition  for  removal  of 
a  county  seat,  when  presented,  must  con- 
tain the  names  of  all  persons  who  desire  to 
sign  the  same  as  petitioners.  A  s-jpple- 
mental  petition  Is  unauthorized-  Ayers  v. 
Moan,  34  Neb.  210  (51  N.  W.  830). 

64.  (1893.)  Where  objections  are  made 
to  a  petition  for  an  election  for  the  reloca- 
tion of  a  county  seat,  by  any  resident  elector 
on  oath  charging  that  a  certain  number  of 
the  petitiohers  are  minors,  certain  other 
number  are  not  electors,  certain  names  are 
fictitious,  a  certain  number  have  been 
bribed,  the  aggregate  of  which  will  reduce 
the  number  of  petitioners  below  three-fifths 
of  the  votes  cast  at  the  preceding  general 
election.  It  is  the  duty  of  the  board  to  set 
a  reasonable  time  for  a  hearing  of  said  ob- 
jections to  enable  parties  to  offer  proof  hi 
support  of  their  charges.  CrewM  v.  Coifman, 
36  Neb.  824  (55  N.  W.  265). 

65.  (1893.)  The  petition  for  an  election 
for  the  relocation  of  a  county  seat  must 
show  the  section,  township,  and  ruige  on 
which,  or  the  town  op  city  in  which  the 
petitioner  resides,  together  with  his  age 

.and  time  of  residence  in  the  county.  Crew* 
V.  Coffman,  36  Neb.  824  (55  N.  W.  265). 

66.  (1893.)  To  entitle  a  county  board  to 
call  an  election  for  the  removal  of  a  county 
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■eat  a  petition  must  be  presented  to  it  by 
reoldent  electors  of  the  county  equal  in 
number  to  three-flCths  of  all  the  votes  cast 
In  the  county  at  the  last  general  election. 
Crev}8  V.  Coffman,  36  Neb.  824  (56  N.  W. 
265). 

67.  (1893.)  Persons  Interested  in  the 
removal  of  a  county  seat  are  entitled  to  ex- 
amine the  original  petition  In  the  office  of 
the  county  clerk  before  the  election  Is  called 
and  should  have  a  reasonable  time  for  that 
purpose.  It  Is  not  sufflcie  .t  to  furnish  a 
certified  copy  as  such  parties  have  the  right 
to  see  the  purported  signatures  of  the  pe- 
tloners.  Crews  v.  Coffman,  36  Neb.  824  (55 
N.  W.  265). 

68.  (1901.)  Action  of  county  board.  In 
reckoning,  among  the  petitioners  for  a  call 
of  a  special  election  upon  the  question  of 
relocation  of  county  seat,  certain  signers 
who  had  subsequently  signed  a  remonstrance 
and  then,  before  action  by  the  county  board, 
signed  a  withdrawal  of  such  remonstrance 
and  a  request  that  their  names  be  counted 
among  the  petiyoners,  held,  no  error.  Hoff- 
man V.  Jfelson,  1  Unof.  215  (95  N.  W.  347). 

 Notice. 

69.  (1874.)  It  iB  an  imperative  require- 
ment, in  an  election  for  the  removal  of  a 
county  seat,  that  the  notice  thereof  should 
in  all  respects  conform  to  the  law  authoriz- 
ing such  election,  fitate,  ex  rel.  Darnell,  v. 
Hamilton  County,  3  Neb.  244. 

70.  (1874.)  Where  the  law  provides  that 
in  the  notice  of  an  election  for  the  removal 
of  a  county  seat,  the  electors  shall  be  di- 
rected "to  designate  on  their  ballots  the 
place  of  their  choice  for  the  county  seat," 
and  the  notice  merely  authorizes  the  elec- 
tors to  vote  "for  removal  of  a  county  seat; 
against  removal  of  county  seat."  such  no- 
tice is  Insufliclent.  the  vote  taken  at  the 
ele^^tion  Is  void.  State,  ex  rel.  Darnell,  v. 
Hamilton  County,  3  Neb.  244. 

71.  (1878.)  In  ordering  an  election  on 
the  question  at  the  relocation  of  a  county 
seat,  thirty  days'  notice  is  required.  But 
even  if  the  notice  be  for  a  less  time  than 
this,  a  court  of  equity  will  not,  for  this 
reason  alone,  declare  the  'flection  void  at 
the  suit  of  a  party  who  participated  therein, 
especially  where  it  is  not  shown  that  a  dif- 
ferent result  would  probably  have  been  ob- 
tained if  the  full  statutory  notice  had  been 
SlTen.  SnU  V.  Karh  7  Neb.  S81. 


— —  KandamuB  to  compel  holdli^  of  elec- 
tion. 

72.  (1899.)  An  action  of  mandamus 
may  be  maintained  to  require  a  board  of 
county  commissioners  to  order  a  special 
election  for  the  purpose  of  voting  upon  the 
removal  of  a  county  seat,  if  a  proper  petition 
for  such  election  has  been  presented  and  the 
refusal  of  the  prayer  of  the  petition  is  the 
exercise  of  an  arbitrary  or  capricious  au- 
thority. Barry  v.  State,  ex  rel.  Hampton, 
57  Neb.  464  (77  N.  W.  1096). 

Mandamofl  to  compel  removal. 

73.  (1876.)  If  It  appears  that  the  num- 
ber of  fraudulent  votes  cast  at  an  election 
to  remove  a  county  seat  were  sufficient  to 
give  the  successful  place  a  majority.  It  is 
sufficient  grounds  for  mandamus  to  compel 
a  relocation  and  renewal  of  county  records. 
State,  ex  rel.  Barnea,  v.  Thatch,  5  Neb.  94. 
[Overruled.  State  v.  Roper,  46  Neb.  730.] 

74.  (1883.)  Where  mandamus  Is  sought 
to  compel  the  county  officers  to  remove  and 
keep  their  offices  to  a  town  having  received 
29S  of  a  total  of  400  votes  cast  on  the  ques- 
tion of  removal  of  the  county  seat,  mere 
allegations  of  fraud  and  illegal  voting  with- 
out any  statement  of  facts  will  not  sustain 
a  defense  thereto.  Hunter  v.  State,  ex  rel. 
Patterson,  14  Neb.  506  (16  N.  W.  830). 

75.  (1883.)  Where,  in  the  defense  to  a 
mandamus  to  require  certain  county  officers 
to  remove  and  hold  their  respective  offices 
at  a  town  receiving  more  than  three-fifths 
of  ail  the  votes  cast  at  an  election  for  the 
removal  of  the  county  seat,  there  was  no 
claim  or  allegation  of  the  bribery  of  voters, 
held,  that  that  matter  must  be  pleaded  to  be 
available.  Hunter  v.  State,  ex  rel.  Patter- 
son, 14  Neb.  506  (16  N.  W.  830). 

76.  (1S96.)  A  petition  In  mandamus  to 
compel  the  removal  of  a  county  seat  which 
fails  to  show  that  the  new  location  re- 
ceived three-fifths  of  all  the  electors  of  the 
county,  does  not  state  a  cause  of  action. 
State,  ex  rel.  Hocknell,  v.  Roper.  46  Neb. 
724  (61  N.  W.  753).  [Overruled.  State  v. 
Roper,  47  Neb.  417.] 

77.  (1896.)  On  an  application  for  a  man- 
damus to  compel  tha  removal  of  a  county 
seat  In  pursuance  of  the  declared  result  of 
a  canvass  of  the  vote  on  the  question  of  re- 
location, the  court  cannot  go  behind  the 
returns  and  Investigate  issues  of  fraud  and 
Illegality  In  the  manner  of  conducting  the 
election.  State,  ex  rel.  Hocknell,  v.  Roper, 
46  Neb.  730  (66  N.  802). 


Digitized  by 


178 


COUNTi^?. 


iS3 


78.  ( 1896. )  On  application  for  man- 
damus to  compel  the  removal  of  a  county 
seat  pursuant  to  the  declared  result  of  an 
election,,  an  answer  tendering  only  Issues 
as  to  fraud  in  the  election  presents  no  de- 
fense. State,  ex  rel.  Hocknell,  v.  Roper,  46 
Neb.  730  (65  N.  W.  802). 

Enjoining  removal, 

79.  <1883.)    There  was  an  election  on 

the  question  of  relocation  of  a  county  seat, 
which  resulted  in  favor  of  the  proposition. 
An  action  was  then  brought  to  enjoin  county 
officers  from  removing  their  offices,  etc.,  to 
the  place  selected,  on  grounds  which  would 
have  been  available,  If  at  all.  In  a  contest 
of  the  election,  under  the  statute.  Held, 
That  the  action  would  not  lie.  8&>tt  v.  Mo- 
Guire,  15  Neb.  303  (18  N.  W.  93). 

0.  County  Board. 

Powers  of  commission  in  location  of  pub- 
lic road,  see  Sighwapa. 

Review  of  decision  of  county  board  by  su- 
preme court,  see  Appeal  and  Error,  {  53. 

Nature  In  general. 

80.  (1896.)  While  boards  of  county  com- 
missioners exercise  functions  judicial  In 
their  nature  in  the  allowance  and  rejection 
of  claims  against  the  county,  such  boards 
are  not  courts  in  a  constitutional  sense,  or 
within  the  general  recognized  acceptation  of 
that  term.  Sternberg  v.  State,  ex  rel.  Kel- 
ler, 48  Neb.  299  (67  N.  W.  190). 

81.  ( 1901. )  County  boards  are  not 
courts  In  a  constitutional  sense.  Sheibley 
V.  Dixon  County.  61  Neb.  m  (85  N.  W.  399). 

Statutory  provisions. 

82.  (1895.)  Chapter  28.  Session  Laws 
1895.  which  provides  for  seven  supervisors 
in  alt  counties  under  township  organiza- 
tion. Is  valid.  Van  Horn  v.  State,  ex  rel. 
Abbott,  46  Neb.  62  (64  N.  W.  365). 

T71ectIon  and  appointment. 

£3.  (1886.)  Where  a  vacancy  occurs  In 
the  office  of  county  commisriondr  more  than 
thirty  days  before  a  general  election,  it  Is 
to  te  filled  thereat;  and  the  failure  of  the 
county  clerk  to  call  attention  to  such  va- 
cancy in  the  election  notices  posted  by  him, 
where  the  tact  is  generally  known  and  acted 
on  by  the  voters  of  the  county,  will  not  in- 
validate the  votes  cast  to  fill  said  vacancy. 
State,  ex  rel.  Matloy,  v.  SktrviTig,  19  Neb. 
497  (27  N.  W.  723). 

84.  (1892.)  The  act  approved  April  9, 
1891,  provides  that  in  counties  containing 


less  than  126,000  inhabitants  the  board  of 
county  commissioners  shall  consist  of  three 
persons,  but  also  providing  that  in  coun- 
ties containing  less  than  125,000  Inhabitants 
which  had  five  commissioners  when  the  act 
took  effect  the  incnmbents  "shall  oontlnae 
to  hold  and  occupy  said  offices  until  the 
expiration  of  the  terms  for  which  elected." 
There  is  also  a  provision  for  redlstrlcting 
counties  where  the  number  was  changed 
from  five  to  three.  Section  7,  chapter  26, 
Compiled  Statutes,  also  provides  that  in 
counties  not  under  township  organization, 
"one  county  commissioner  shall  be  elected 
annually,  who  shall  serve  three  years,"  etc. 
Held,  That  a  county  commissioner  who  was 
elected  In  November,  1891,  to  fill  the  va- 
cancy caused  by  the  expiration  of  the  term 
of  the  commissioner  of  the  third  district, 
was  properly  elected,  and  that  the  fourth 
and  fifth  commissioners  would  hold  until 
the  expiration  of  their  respective  terms. 
State,  ex  rel.  Snell,  v.  Weacott,  34  Neb.  84 
(51  N.  W.  699). 

85.  (1896.)  A  court  of  equity  will  not. 
at  the  suit  of  a  private  Individual,  enjoin 
the  county  clerk,  treasurer,  and  county 
Judge  from  appointing  countV  commission- 
ers under  section  68,  article  IV.  chapter  IS, 
Compiled  Statutes,  the  remedy  being  c«d- 
plete  at  law,  by  quo  warranto  against  the 
appointees.  Fort  v.  Thompson,  49  Neb,  772 
(69  N.  W.  110). 

86.  (1901.)  Where  a  vacancy  occurs  in 
a  board  of  supervisors  in  a  county  under 
township  organization  the  rMnalnlng  mem- 
bers of  the  board  constitute  a  proper  au- 
thority to  fill  such  vacancy.  State,  ex  rel 
Hunker,  v.  West.  62  Neb.  461  (87  N.  W. 
176). 

87.  (1901.)   Under  chapter  18.  article 

IV.  Compiled  Statutes  1901,  where  a  county 
Is  divided  into  supervisor  districts  In  which 
cities  are  located,  entitled  to  two  super 
visors,  they  are  to  be  elected  at  large  by 
the  electors  of  such  city  and  contiguous  ter 
ritory,  if  any,  and  not  by  formation  of  two 

,  supervisor  districts.   Btaie,  ex  rel.  Brmen, 

V.  Welsh,  62  Neb.  721  (87  N.  W.  629). 

88.  (1901.)  In  mandamus  proceedlngi 
to  compel  a  county  officer  to  call  an  election 
In  one  commissioner  district,  a  detennlna- 
tion  that  a  vacancy  existed  In  such 
district,  because  the  commissioner  elected 
therefrom  bad,  by  a  change  In  boundary 
lines,  become  a  resident  of  another  district, 
is  not  an  adjudication  that  snch  commis- 


Digitized  by 


-189 


COUNTIES. 


SIOS 


sIoDer  would  succeed  the  regular  Incumbent 
from  such  other  district  upon  the  expiration 
ot  the  latter's  term  of  office,  nor  that  no 
vacancy  would  exist  In  such  other  district 
by  reason  of  the  expiration  of  the  Incum- 
bent's regular  term,  to  be  filled  at  the  suc- 
ceeding general  election.  State,  ex  rel.  Con- 
nolly,  V.  Baverly,  62  Neb.  767  (87  N.  W. 
969). 

89.  (1901.)  By  an  alteration  of  bound- 
ary lines  of  commissioner  districts  of  a 
county  an  officer  becoming  a  resident  of  an- 
other  commissioner  district  does  not  thereby 
succeed  to  and  hold  the  office  of  commis- 
sioner from  such  other  district  after  the 
expiration  of  the  Incumbent's  regular  term 
of  office.  State,  ex  rel.  Connolly,  v.  Hav- 
erly,  62  Neb.  767  (87  N.  W.  969). 

BUgiblllty  and  qnalifleationB. 

90.  (1886.)  A  county  commissioner  must 
continue  to  reside  In  the  district  in  and 
from  which  he  was  elected,  and  his  removal 
from  the  district,  although  he  remains  in 
the  county,  vacates  the  office.  State,  ex  reL 
MaUoy.  V.  Skirving,  19  Neb.  497  (27  N.  W. 
723). 

91.  (1901.)  Alterations  of  boundary  lines 
of  commissioner  districts,  when  made,  are 
prospective  In  character,  and  do  not  have 
the  effect  of  depriving  a  county  commis- 
sioner then  holding  office  from  exercising 
the  duties  thereof  for  the  full  term  for 
which  such  officer  was  elected,  even  though 
by  the  change  of  boundary  lines  such  offi- 
cer's residence  is  without  the  boundary  lines 
of  the  district  from  which  he  was  elected. 
State,  ex  reL  Connolly,  v.  Baverly,  62  Neb. 
767  (87  N.  W.  959). 

Term  of  office,  vaeancieB  and  holding  over. 

92.  (1879.)  The  ^ect  of  the  repeal  and 
re-enactment  of  a  statute  Is  to  continue  the 
uninterrupted  operation  of  the  statute.  The 
act  approved  March  1,  1879,  did  not  there- 
fore vacate  the  office  of  county  commis- 
sioner. State,  ex  rel.  Baldwin,  v.  McColl, 
9  Neb.  203  (2  N.  W.  213). 

93..  (1879.)  Section  55  of  the  act  con- 
cerning counties,  approved  March  1,  1879, 
is  a  re-enactment  of  section  9  of  the  act 
concerning  counties  and  county  officers,  ap- 
proved February  27,  1873  (Gen.  Stat.  233), 
and  Is  a  continuation  of  that  act.  State, 
ex  rel.  Baldwin,  v.  McColl,  9  Neb.  203  (2 
N.  W.  213). 

94.  (1889.)  Where  a  new  county  is  cre- 
ated by  the  division  of  a  larger  one,  the 


county  commissioners  elected  at  an  election 
of  officers,  merely  continue  in  office  until 
the  next  general  election  for  such  officrs, 
and  until  their  succesMis  are  elected  and 
qualified.  State,  ex  rel.  Niclwla,  v.  Field, 
26  Neb.  393  (41  N.  W.  988);  (1891)  Wheeler 
V.  State,  ex  rel.  Lonaroak,  32  Nub.  472  i.^^ 
N.  W.  442). 

Item  oval. 

95.  (1877.)  Two  members  of  the  Iward 
of  county  commlssionera  have  no  authority 
under  the  provisions  ot  chapter  13,  General 
Statutes,  to  try  a  third  member  for  an 
alleged  misdemeanor.  Butchinton  v.  AgJt- 
bum,  6  Neb.  402. 

96.  (1877.)  The  words  "all  county  offi- 
cers" in  the  first  section  of  the  act  (Gen. 
Stat,  260)  are  not  from  the  nature  of  the 
case  Intended  to  include  county  commis- 
sioners. Buttihinton  V.  Ajthbmm,  6  Neb. 
402. 

Compensation. 

97.  (1904.)    There  Is  no  warrant  of  law 

for  the  allowance  of  extra  salary  to  the 
chairman  of  a  board  of  county  commission- 
ers. Otoe  County  v.  Siroble,  71  Neb.  41S 
(98  N.  W.  1065). 

Powers  and  functions  in  general.  . 

98.  (1875.)  A  board  of  county  commis- 
sioners Is  a  quasi  corporation.  A  grant  of 
powers  to  it  must  be  strictly  construed. 
People,  ex  rel.  Putman,  v.  Commisgionera 
of  Buffalo  County,  4  Neb.  150. 

99.  (1877.)  The  authority  of  the  eoan^ 
commissioners  to  license  the  sale  of  intoxi- 
cating liquors  is  confined  to  those  por^tlons 

of  the  county  lying  outside  the  limits  of 
Incorporated  towns  and  cities.  Phillipa  v. 
City  of  Tecumaeh,  5  Neb.  312. 

100.  (1877.)  County  commissioners  pos- 
sess no  powers  except  such  as  are  expressly 

granted,  or  are  incidentally  necessary  to 
carry  such  powers  into  ettect.  Bamlin  v. 
Meadville,  6  Neb.  227. 

101.  (1878.)  The  board  of  county  com- 
missioners Is  a  tribunal  possessed  of  but 

very  limited  Jurisdiction,  which  Is  clearly 
defined  by  the  statutes.  If  they  presume  to 
act  without  an  observance  of  these  plain 
statutory  requirements,  their  acts  would  be 
void.   Doody  V.  Vaughn,  7  Neb.  28. 

102.  (1895-)  There  is  no  principle  more 
firmly  established  or  resting  on  sounder  rea- 
sons than  the  rule  which  requires  public 
bodies  when  acting  under  special  powers  to 
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act  strictly  within  tbe  conditione  prescribed. 
Douglas  County  v.  Keller,  43  Neb.  636  (62 
N.  W.  60). 

103.  (1898.)  A  board  of  county  commis- 
sioners, in  addition  to  the  powers  specially 
conferred  by  statute,  has  such  other  powers 
as  are  incidentally  necessary  to  enable  such 
board  to  carry  Into  effect  the  powers 
granted.  Lancaster  County  v.  Green,  64 
Neb.  98  (74  N.  W.  430). 

104.  (1898.)  The  word  "necessary"  con- 
sidered and.  In  respect  to  the  Implied  powers 
of  boards  of  county  commissioners,  held  to 
mean  no  more  than  the  exercise  of  such 
powers  as  are  reasonably  required  by  the 
exigencies  of  each  case  as  it  arises.  Lan- 
caster County  V.  Oreen,  64  Neb.  98  (74  N.  W. 
430). 

Mode  of  action  in  generaL 

106.  (1877.)  The  board  of  county  com- 
missioners consists  of  three  persons,  and 
the  entire  board  must  sit  to  hear  the  case, 
although  a  majority  may  pronounce  a  valid 
Judgment.  Hutchinson  v.  Aahbum,  6  Neb. 
402. 

106.  (1895.)  County  commissioners  can- 
not legally  transact  county  business  except 
at  a  regu' a  r  session  of  the  county  board,  or 
one  specially  called  by  the  county  clerk  of 
which  notice  Is  given  in  the  mode  provided 
by  law.  Morris  v.  Merrell,  44  Neb.  423  (62 
N.  W.  866). 

Meetings. 

107.  (1876.)  When  the  county  commis- 
sioners are  assembled  In  meeting  they  are 
not  confined  strictly  to  the  business  speci- 
fied In  the  notice  thereof,  but  may  make 

orders  respecting  property  of  the  county. 
Commissioners  of  Kearney  County  v.  Kent, 
5  Neb.  227. 

108.  (1876.)  In  calling  special  meetings 
of  the  board  of  county  commissioners,  the 
county  clerk  Is  required  to  state  In  the  no- 
tice the  "object  of  calling  the  commission- 
ers together."  Commissioners  of  Kearney 
County  V.  Kent,  5  Neb.  227. 

109.  (1880.)  County  commissioners  are 
required  by  law  to  hold  their  sessions  at 
the  county  seat,  and  they  have  no  authority 
to  enter  Into  contracts  in  relation  to 
county  business  at  any  other  place  Merrick 
County  V.  Batty,  10  Neb.  176  (4  N.  W.  959). 

110.  (1901.)  Where  the  minutes  show  a 
session  of  the  county  board  for  the  transac- 
tion of  business  of  the  county,  the  session 


will  be  presumed  to  have  been  legally  con* 
vened,  and  the  burden  is  on  the  party  as- 
sailing its  legality  to  prove  that  it  was 
neither  a  called  nor  a  regutar  sesston. 
Oreen  v.  Lancaster  County,  61  Neb.  473  (86 
N.  W.  439). 

Minutes  and  Tecords. 

111.  (1888.)  Tbe  only  Umltattoas  upon 
the  power  and  duty  of  the  county  board  of 

any  county  to  cause  to  be  published,  at 
the  close  of  each  annual,  regular,  or  special 
meeting  of  such  board,  a  brief  statement  of 
the  proceedings  thereof.  In  one  newspaper 
of  general  circulation,  published  In  the 
county,  or  to  in  like  manner  publish  tfaeiF 
proceedings  upon  the  equalization  of  the 
assessment  roll.  Is,  that  such  publication 
shall  not  be  required  unless  the  same  can 
be  done  at  an  expense  not  exceeding  one- 
third  of  the  legal  rates  for  advertising  no- 
tices. State,  ex  rel.  Suae,  v.  Dixon  CQ*nty, 
24  Neb.  106  (37  N.  W.  936). 

Orders. 

112.  (1893.)  Where  the  county  board 
has  before  it  a  matter  which  It  may  reject 
or  allow,  and  Its  action  thereon  will  be  final 
unless  appealed  from,  Its  order  in  the  prem- 
ises cannot  be  attacked  collaterally,  except 
for  fraud.  Ragoss  v.  Cuming  Countjf,  36 
Neb.  375  (54  N.  W.  683). 

113.  (1901.)  The  rule  that  there  mast 
be  a  finding  of  fact  set  out  to  support  the 
Judgment  of  the  court  has  no  application 
to  the  orders  made  by  the  county  board. 
Lexington  Mill  d  Elevator  Co.  v.  Doimom 
County,  1  Unot  872  (96  N.  W.  62). 

Reconsideration  and  rescission  of  action. 

114.  (1878.)  The  board  of  county  com- 
missioners has  no  power  to  review,  vacate, 
or  set  aside  Its  former  adjudications.  Kem- 
erer  v.  State,  7  Neb.  130-  [Changed  by  statr 
ute.    State  v.  Baushausen,  49  Neb.  6S8.] 

Appeals  from  decision. 

116.  (1894.)  Appeals  from  the  decision 
of  a  county  board  should  be  entered,  tried, 
and  determined  in  the  district  raurt  tbe 
-same  as  appeals  from  Justices  of  the  peace. 
Haskell  V.  Valley  County,  41  Neb.  234  (69 
N.  W.  680). 

116.  (1894.)  Where  an  appeal  from  Uie 
county  board  has  been  tried  in  the  district 
court  without  pleadings  the  supreme  court 
will  not  examine  the  evidence  on  error  to 
ascertain  what  Issues  were  litigated.  Eai- 
kell  «.  Yat'ey  County,  41  Neb.  234  (59  N.  W. 
680). 
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117.  (1894.)  A  district  court  ahould 
never  proceed  with  the  trial  of  an  appeal 
from  a  connty  board,  until  the  parties  to 
such  appeal  have  made  up  the  Issues  there- 
in, by  filing  the  proper  pleadings  In  the 
case.  Haskell  v.  yollcj/  County,  41  Neb,  234 
(69  N.  W.  680). 

118.  (1901.)  Where  a  county  board  has 
acquired  jurisdiction  to  act,  the  presumption 
Is  In  favor  of  the  correctness  and  regularity 
of  the  proceedings  taken,  and  Its  action 
should  only  be  overturned  where  It  Is  made 
to  affirmatively  appear  that  the  action  taken 
is  erroneous.  Dodge  County  v.  Acom,  61 
Neb.  376  (85  N.  W.  298). 

119.  (1902.)  A  bill  Of  exceptions  of  the 
evidence  offered  in  a  proceeding  before  the 
board  of  county  commissioners  must  be 
signed,  settled,  and  allowed  by  the  chairman 
of  such  board.  Union  Stock  Yards  Nat. 
Bank  v.  Thurston  County,  65  Neb.  408  (91 
N.  W.  286). 

119a.  (1907.)  Generally,  where  the  de- 
termination of  a  matter  has  been  committed 
to  a  particular  administrative  or  legislative 
board  or  officer,  and  no  appeal  is  provided 
tor  from  such  decision,  Its  order  or  determ- 
ination Is  final,  and  will  not  be  subject  to 
collateral  attack.  Campbell  v.  Toungson,  80 
Neb.  322  (114  N.  "W.  415). 

Liabilities  of  members. 

120.  (1902.)  The  duty  imposed  upon 
county  commiSBloners  under  section  11,  sub- 
division 2,  chapter  79.  Compiled  Statutes,  of 
levying  the  tax  voted  by  a  school  district 
meeting  and  certified  by  the  district  board 
is  one  owing  to  the  public  only,  and  county 
eommlsdoners  who  in  good  faith  but  by 
mistake  levy  a  less  tax  than  that  voted  are 
not  personally  liable  to  the  school  district. 
School  District  V.  Burress,  2  Unof.  554  (  89 
N.  W.  609). 

121.  (1904.)  The  fact  that  the  county 
commissioners  have  made  a  settlement  with 
the  treasurer,  by  which  he  Is  allowed  to  re- 
tain fees  In  excess  of  the  statutory  limit, 
does  not.  of  Itself,  render  the  county  com- 
missioners liable  for  the  excess  of  fees  re- 
tained by  the  treasurer  with  their  consent. 
A  fraudulent  participation  on  their  pant, 
with  corrupt  knowledge,  of  a  wrong  to  the 
county,  or  else  a  change  of  situation  owing 
to  their  negligence  In  falling  to  bring  an 
action  against  him,  which  would  prevent  a 
recovery  from  the  treasurer,  would  be  neces- 
sary. Otoe  Countjf  V.  Dorman,  71  Neb.  408 
(98  N.  W.  1064). 


122.  (1904.)  Where,  by  the  action  of 
the  board  of  county  commissioners,  a  war- 
rant Is  drawn  upon  the  county  treMury 
without  any  legal  authority  so  to  do.  each 
member  of  the  board  voting  for  such  Illegal 
claim  Is  jointly  and  severally  liable  to  the 
county  for  the  amount  of  money  so  dis- 
bursed. Otoe  County  v.  Btroble,  71  Neb.  416 
(98  N.  W.  1065). 

D.  Officers  and  Agents. 
County  attorney,  see  County  Attorneys. 
Road  supervisors,  see  Highuiays,  SS145- 
150. 

Contracts  with  county  officers,  see  post,  SS 
354,  355. 

Liability  of  treasurer  for  loss  of  county 

funds,  see  post,  §S  411-419. 

Liability  of  county  for  redemption  money 
paid  to  trrasnrer,  see  post,  }  560. 

Embezzlement  by  treasurer,  see  Embezele- 
ment,  a  26.  66-68. 

Compelling  officers  to  perform  duty,  see 
Mandamus,  §S  103-216. 

Compelling  deposit  of  funds,  see  Man- 
damus, H  169,  170. 

Compelling  treasurer  to  account  for  fees. 
Bee  Mandamus,  1 167. 

Custody  of  city  funds  by  county  treasurer, 
see  Municipal  Corporations,  §  915. 

Liability  of  county  treasurer  for  loss  of 
Btate  funds,  see  Taxation,  §|  1011-1017. 

Custody  of  state  taxes  by  county  treas- 
urer, see  Taxation,  |{  1011-1017. 

Election  or  appointment. 

123.  (1880.)  Where  a  county  clerk  Is- 
sued notice  of  an  election  of  a  clerk  of  the 
district  court,  as  one  of  the  officers  to  be 
elected,  the  person  receiving  the  majority 
of  the  votes  cast  Is  not  entitled  to  posses- 
sion of  the  office,  by  means  of  quo  warranto, 
where  it  appears  that  at  the  last  census  the 
the  county  had  a  population  of  only  fifty- 
five  hundred,  but  that  the  population  has 
been  constantly  Increasing  since,  without 
showing  that  the  present  iwpulation  Is  over 
eight  thousand.  State,  ex  rel.  Welwi,  v. 
Steuffer.  10  Neb.  606  (6  N.  W.  604). 

124.  (1884.)  Section  7,  chapter  26.  Com- 
piled Statutes,  providing  that  in  counties 
under  township  organization  certain  county 
officers  shall  be  elected  "at  the  first  general 
election  held  after  the  adoption  of  township 
organization,"  means  the  first  general  elec- 
tion at  which  county  officers  are  to  be 
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tboaen.  State,  ex  rel.  (7ro««Iey,  v.  Bedhtndf 
16  Neb.  566  (20  N.  W.  876). 

126.  (1893.)  A  county  harlng  less  ttum 
18,003  Inhabitants  at  the  national  census  of 
1890  was  not  entitled  to  elect  a  register  of 
deeds,  even  though  the  sta^  census  ot  1886 
shows  It  possessed  more  than  the  abore 
number  of  Inhabitants.  State,  ex  rel.  Miller, 
V.  Lewis,  38  Neb.  191  (66  N.  W.  885). 

126.  (1893.)  Each  county  In  this  state 
having  a  impulation  of  18,008  or  more,  as 
shown  by  the  last  national  census,  was  en- 
titled to  elect  a  register  of  deeds  at  the  last 
general  election.  State,  ex  rel.  Miller,  v. 
Leioia,  38  Neb.  191  (56  N.  W.  885). 

127.  (1906.)  The  legislature  cannot  ap- 
point county  offlcers.  nor  by  an  act  solely 
for  that  purpose  extend  the  terms  of  such 
officers.  State,  ex  rel.  Heiulej/,  v.  Platters, 
74  Neb.  653  (105  N.  W.  1092). 

128.  (1907.)  In  a  contest  of  an  election 
to  the  office  of  county  treasurer,  under  sec- 
tions 80  and  81,  Complied  Statutes  .1907,  It 
is  necessary  to  allege  and  prove  that  the 
contestant  Is  an  elector  of  the  county  In  and 
for  which  the  contestee  is  declarad  elected. 
Dodson  V.  Bowlbv,  78  Neb.  190  (110  N.  W. 
698). 

—  '—  Deputies. 

129.  (1893.)  Under  the  prorisions  ot 
section  42,  chapter  28,  Compiled  Statutes 
1893,  where  the  fees  of  the  county  clerk 
exceed  $1,500,  the  county  board  may  appoint 
such  number  of  deputies  as  may  be  neces- 
sary and  fli  their  salary  at  not  to  exceed 
1700,  the  same  to  be  paid  out  of  the  fees 
received  by  the  cleric  Raffoat  v.  Cuminff 
County,  36  Neb.  375  (54  N.  W.  683). 

Eligibility  and  qualifications. 

ISO.  (1882.)  Section  10  of  the  election 
law  of  1879,  which  provides  that  county 
treasurers  shall  be  ineligible  for  more  than 
two  consecutive  terms,  has  no  retroactive 
effect.  State,  ex  rel.  Olenn,  v.  Stein,  13 
Neb.  629  (14  N.  W.  481). 

131.  (1888.)  The  relator  was  elected  to 
the  office  of  county  treasurer  at  the  annual 
election  held  November  3,  1885.  At  that 
date  he  had  been  a  resident  of  the  state  for 
five  months  only,  but  was  otherwise  eligible. 
At  the  commencement  of  the  term  his  resi- 
dence In  the  state  bad  been  continuous  for 
seven  months.  Held,  That  being  ineligible 
to  such  election  at  the  date  thereof,  under 
a  fair  construction  of  section  1,  article  VII 
of  the  constitution,  and  section  64,  chapter 
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26,  Complied  Statutes,  such  Ineligibility  was 
not  removed,  for  the  purposes  of  that  elM- 
tlon,  by  reason  of  six  months*  conUnuou 
residence  previous  to  the  odmmencemcnt 
of  the  term.  State  v.  MoMillen,  23  Neb.  385 
(36  N.  W.  587). 

132.  (1893.)  The  Judgment  in  SUtte.  ex 
rel,  Richards,  v.  McMillen,  23  Neb.  385.  is 
conclusive  of  the  quesUon  of  the  eligibility 
of  the  relator  therein  to  the  office  of  treas- 
urer of  Dawes  county  by  election  at  the 
general  elecUon  in  1885.  but  not  of  his 
eligibilily  to  said  office  by  appointment  !b 
*he  month  of  January,  1886.  Richards  v. 
McMilUn,  36  Neb.  352  (64  N.  W.  666). 

133.  (1907.)  Section  10  of  the  general 
election  law  of  1879  (laws  1879.  p.  240). 
providing  that  "A  county  treasurer  Bball 
be  ineligible  to  office  for  more  than  two 
consecutive  terms,"  Is  not  unconsUtuUonil. 
since  the  subject  of  the  section  is  germane 
to  the  act  and  Is  sufficiently  expressed  in 
the  title,  "An  act  to  provide  a  general  elec- 
tion law."  the  procedure  relaUve  to  con- 
tested elections,  and  the  filling  of  vacancies 
In  office.  Dobson  v.  Sowlbv,  78  Neb.  190 
(110  N.  W.  698). 

134.  (1907.)  By  section  10  of  the  gen- 
eral election  law  (laws  1879,  p.  240),  a 
county  treasurer  Is  disqualified  to  be  elected 
to  office  for  more  than  two  consecutiTe 
terms.  An  appointment  to  complete  the 
term  of  another  Is  not  an  election  to  <rfBce 
for  a  term,  and  such  appointment  and 
holding  for  ten  months  thereunder  does  not 
disqualify  one  to  be  elected  to  the  oflke 
for  the  two  consecutive  terms  immediaiely 
following  the  term  during  which  he  was  so 
appointed.  Dobson  v.  Bowlby,  78  Neb.  IM 
(110  N.  W.  698). 

 Bond. 

135.  (1895.)  Under  the  statute  which 
provides  that  the  official  bonds  of  all  coanty 
officers,  except  county  commissioners  and 
supervisors,  shall  be  approved  by  the 
county  board,  the  approval  to  be  Indorsed 
on  the  bond,  and  that  no  bond  shall  be  filed 
and  recorded  until  so  approved,  where  the 
l*ond  of  a  county  treasurer  is  not  accepted 
and  approved  by  the  county  board,  but  Is  re- 
jected, such  person  Is  not  a  de  jure  officer. 
McMillin  V.  Richards,  45  Neb.  787  (64  N  W 
242). 

136.  (1897.)  By  section  21,  chapter  10, 
Compiled  Statutes,  a  county  board  is  em- 
powered, according  to  eircumstanees,  to  le- 
require  the  treasurer  either  to  give  an  addi- 
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tional  bond,  or  to  give  additional  sureties 
on  the  subsisting  bond.  Holt  County  v. 
Scott,  53  Neb.  176  (73  N.  W,  681). 

137.  (1899.)  Bonds  of  county  offlcen 
must  be  joint  and  aereral  In  form.  Clark 

V.  Douglas,  58  Neb.  571  (79  N.  W.  158). 

138.  (1899.)  The  provisions  of  section 
17,  chapter  10.  Compiled  Statutes,  that  a 
reelected  officer  shall  furnish  a  bond,  are 
mandatory,  and  are  applicable  to  any  per- 
son elected  to  the  oflBce  of  county  treasurer 
as  bis  own  successor  who  has  failed  to  ac- 
count for  or  produce  to  the  proper  account- 
ing officers  all  the  public  foods  or  property 
of  which  he  had  control.  Woodward  v. 
State,  ex  reh  Thomtaen,  68  Neb.  598  (79 
N.  W.  164). 

139.  (IdOO.)  A  county  officer  elect  may 
properly  rely  upon  the  presumption  that  a 
board  of  county  commissioners  will  do  Its 
duty  and  convene  in  timely  session  to  act 
npon  official  bonds  presented  to  It  for  ap- 
proval, within  the  time  limited  by  statute. 
Duffy  V.  State,  ex  rel.  Edson,  60  Neb.  812 
(84  N.  W.  264). 

140.  (1905.)  The  act  of  April  1,  1901, 
entitled  "An  act  to  amend  section  19  oit 
chapter  10,  Complied  Statutes  1899,  and 
to  repeal  said  section  as  now  existing  ( laws 
1901,  ch.  11),  and  providing  that  premiums 
to  screties  of  official  bonds  of  county  of- 
ficers, should  be  paid  by  the  county,  Is  void, 
because  the  matter  sought  to  be  added  by 
amendment  is  not  germane  to  the  subject 
of  the  section  as  enacted.  Knight  v.  Lan- 
carter  County,  74  Neb.  82  (103  N.  W.  1064). 

141.  (1907.)  The  bond  of  a  county 
treasurer  who  has  been  elected  to  serve  a 
second  term  should  he  approved  by  the 
board  of  county  commissioners  when  he 
Us  accounted,  or  stands  ready  to  account, 
for  all  funds  collected  by  him  during  his 
first  term.  State,  ex  rel.  Clark,  v.  Vinnedge, 
79  Neb.  270  (112  N.  W.  858). 

Term  of  office,  vacancies  and  holding  over. 

142.  (1884.)  The  adoption  of  township 
organization  by  a  county  does  not  Morten 
the  term  of  office  of  county  Judge,  clerk, 
treasurer,  sheriff,  superintendent  of  public 
Instruction,  or  coroner.  State,  ex  rel.  Crosa- 
ley,  V.  Hedlund.  16  Neb.  566  (20  N.  W.876). 

143.  (1886.)  .  County  boards  have  au- 
thority to  fill  vacancies  In  all  county  offices. 
Where  an  officer  of  court  Is  merely  sus- 
pended it  la  the  duty  of  the  court  of  which 
he  is  such  officer  to  "supply  his  place  by  ap- 


pointment for  the  term"  of  such  court.  Tbo 
word  "suspended,"  in  section  9  of  article 
II,  chapter  18  of  the  Compiled  Statutes,  Is 
not  synonymous  with  the  word  "removed," 
in  section  1  of  the  same  article.  State,  ex 
rel  Dodaon,  v.  Meeker,  19  Neb.  444  (27  N. 
W.  427). 

144.  (1893.)  A  county  board  is  not  au- 
thorized to  declare  vacant  a  county  office 
and  make  an  appointment  to  fill  such  va- 
cancy on  the  sole  ground  that  an  officer 
elect  is  ineligible  and  therefore  unable  to 
Qualify.  The  Incumbent  of  such  office  has 
a  right  to  qualify  within  ten  days  after  it 
is  ascertained  that  bis  successor  elect  Is  in- 
eligible, and  upon  qualifying  la  the  manner 
provided  by  law  will  be  entitled  to  hold 
over  until  a  successor  is  elected  and  quali- 
Qed.  Richarat  v.  McliilUn,  86  Neb.  352  (64 
N.  W.  566). 

145.  (1895.)  Section  4,  article  X  of  the 
constitution,  enacting  that  the  legislature 
shall  provide  by  law  for  the  election  of 
such  county  and  township  officers  as  may 
be  necessary,  does  not  prevent  the  legisla- 
ture when  it  reduces  the  number  of  officers 
from  providing  that  those  already  elected 
shall  cast  lots  to  determine  whose  terms  of 
office  shall  be  discontinued;  nor  does  it 
prevent  the  legislature  from  providing  for 
the  filling  of  vacancies  provisionally  by  ap- 
pointment. Van  Horn  v.  State,  ex  rel.  Ab- 
bott, 46  Neb.  62  (64  N.  W.  365). 

Removal. 

146.  (1880.)  It  is  not  sufficient  for  the 
board  of  otunty  commissioners  to  declare 
and  resolve  that  the  office  of  county  treas- 
urer is  vacant.  There  must  be  a  Judgment 
of  ouster.  State,  ex  rel.  Craig,  v.  Sheldon, 
10  Neb.  462  (6  N.  W.  757). 

147.  (1883.)    Repeated  acts  of  removal 

of  government  section  comer-stones  by  a 
county  surveyor,  under  a  claim  of  right  so 
to  do,  for  the  purpose  of  rectifying  the  orig- 
inal government  survey,  amount  to  wilful 
maladministration  In  office  within  the  mean- 
ing of  section  1.  article  II,  chapter  18,  Com- 
piled Statutes.  Xinkler  v.  State,  14  Neb. 
181  (15  N.  W.  330). 

148.  (1883.)  The  trial  and  ousting  from 
office  of  a  sheriff,  for  corruption,  under  par- 
agraph 5  of  section  1,  article  II,  chapter 
18,  Complied  Statutes,  by  the  board  of 
county  commissioners.  Is  not  the  exercise  of 
Judicial  power,  nor  of  the  power  of  im- 
peachment, but  of  a  guaai  political  and  ad- 
ministrative  power,   not   denied   to  such 
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^odleB  by  the  constitution.  State,  ex  rch 
Welter*.  V.  Oleton,  IS  Neb.  247  (18  N.  W. 

46). 

149.  (1SS&.)  While  the  supreme  coun 
can  by  a  mandamus  compel  a  board  of 
county  supervisors  to  act  ui>od  a  complaint 
against  a  county  officer,  yet  It  can  In  no 
way  control  Its  Judgment  or  legal  discre- 
tion. State,  ex  rej.  Cattor,  v.  Saline  County, 
18  Neb.  422  (25  N.  W.  587). 

150.  (1885.)  When  the  board  ol  supers 
visors  has  assumed  Jurisdiction  of  a  com- 
plaint against  a  county  officer,  and  has 
passed  upon  the  sufficiency  ot  the  complaint, 
and  afterwards  refused  to  act  in  the  case, 
and  upon  an  application  to  the  supreme 
court  In  the  exercise  of  Its  original  Jurisdic- 
tion for  a  mandamus  to  compel  action,  the 
court  will  not  Inquire  Into  the  sufficiency 
of  the  complaint  further  than  to  ascertain 
it  It  is  such  a  complaint  To  that  extent 
the  complaint  was  examined,  and  held  suffl 
dent.  State,  ex  rel.  Castor,  v.  Saline 
County,  18  Neb.  422  (25  N.  W.  587). 

151.  (1894.)  Chapter  18,  arUcle  II,  Com- 
piled Statutes,  relating  to  the  removal  of 
county  offlcen,  was  not  repealed  by  the  act 
of  1879,  specifying  powers  of  county  boards. 
Hopkint  V.  Soott,  38  Neb.  661  (57  N.  W. 
391). 

162.  (1901.)  It  is  official  misconduct 
for  a  county  clerk  to  permit  ballots  commit- 
ted to  his  official  care  to  be  abstracted  from 
bis  office.  He  cannot  urge  as  a  defense 
to  a  proceeding  to  remove  him  from  office 
that  the  ballots  so  abstracted  possessed  no 
evidential  value.  Steuiart  v.  Bole,  61  Neb. 
193  (86  N.  W.  33). 

■■  Proceedings. 

153.  ( 1880. )  Proceedings  to  remove  a 
county  treasurer  from  office  for  wilful  neg- 
lect of  duty  must  be  Instituted  by  a  com- 
plaint containing  the  charges  against  him, 
with  the  necessary  speclflcatlons  under 
them,  and  verified  by  the  oath  of  an  elector 
of  the  state.  State,  ex  rel.  Craig,  v.  Shel- 
don. 10  Neb.  452  (6  N.  W.  757). 

154.  (1885.)  A  respondent,  in  a  pro- 
ceeding to  remove  him  from  a  county  office, 
has  the  right  to  present  as  many  legal 
queBtious  for  decision  by  the  county  board 
as  he  may  thinit  necessary  for  his  proper 
defense,  but  the  board  has  the  authority 
and  right  to  decide  such  Questions  either 
with  or  without  argument,  as  it  may  deem 
proper.  It  is  not  required  to  waste  time 
In   listening   to   unnecessary  arguments. 


&tat€,  ex  rel.  Castor,  v.  Saline  County,  18 
Neb.  422  (26  N.  W.  687). 

155.  (1885.)  Where  a  party  to  a  pro- 
ceeding before  the  county  board  causes  the 
attendance  of  unnecessary  witnesses,  or  in 
any  other  manner  needlessly  augments  the 
costs  and  expenses  of  a  trial,  it  Is  within 
Ihe  power  of  the  board  to  tax  sudi  unneces- 
sary costs  to  the  party  making  them,  and  it 
rhould  In  all  proper  cases  exercise  such 
power.  State,  ex  rel.  Castor,  v.  Salwe 
County,  18  Neb.  422  (25  N.  W.  587). 

156.  (1886.)  In  a  proceeding  before  a 
board  of  supervisors  to  remove  from  offlee 
a  county  officer  two-thirds  of  all  the  mem- 
bers elected  constitute  a  quorum.  It  is  not 
essential  that  all  the  members  be  present 
But  of  a  special  meeting  all  must  be  noti- 
fied. State,  ex  rel.  Castor,  v.  Saline  County, 
18  Neb.  422  (25  N.  W.  587). 

167.  (1885.)  In  counties  under  ton- 
ship  organization  the  board  of  supervisors 
have  authority  to  bear  and  determine  com> 
plaints  against  county  officers  under  tbe 
provisions  of  article  II,  chapter  18  of  the 
Compiled  Statutes  1885.  State,  ex  rel.  Cas- 
tor, V.  Saline  County,  18  Neb.  422  (26  N.  W. 
687). 

158.  (1885.)  When  a  complaint  against 
a  county  officer  is  made  and  filed  with  the 
county  clerk  It  is  the  duty  of  the  coanty 
board  to  hear  It.  They  have  no  authoriiy 
to  order  its  removal  to  the  district  court 
tor  trial.  State,  ex  rel.  Castor,  v.  Saline 
County,  18  Neb.  422  (25  N.  W.  587). 

159.  (1894.)  In  proceedings  by  super- 
visors to  remove  a  county  treasurer,  the 
fact  that  he  ai»pears  and  obtains  a  continu- 
ance and  then  goes*  to  trial  without  objec- 
tion will  prevent  bim  from  being  heard  to 
claim  In  supreme  court  that  be  was  not 
allowed  sufficient  time.  Hopkins  v.  Scott, 
38  Neb.  661  (57  N.  W.  391). 

160.  (1894.)  It  is  not  necessary  that  aU 
(he  members  of  the  board  of  supervisors  be 
present  at  the  hearing  of  a  proceeding  to 
remove  a  county  officer.  A  quorum  fs  Bolt 
cient.  Hopkins  v.  BcoU,  38  Neb.  6S1  (57  N. 
W.  391). 

161.  (1894.)  There  Is  no  authority  of 
law  for  the  settlement  of  a  bill  <tf  excep- 
tions embodying  the  evidence  takes  on  the 
hearing  of  proceedings  by  superriflort  to 
remove  a  county  officer.  Hopkins  v.  Stott, 
38  Neb.  661  (57  N.  W.  391). 

162.  (1894.)  In  proceedings  by  BBpe^ 
vlson  to  remove  a  county  treasurer  the 
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fact  that  some  of  the  Buperviaora  who  tried 
the  case  were  also  witnesses  does  not  In- 
validate the  judgment  Hopktna  v.  Bcott, 
38  Neb.  661  (57  N.  W.  391). 

163.  (1896.)  An  appeal  does  not  lie 
from  the  Judgment  of  a  board  of  supervisors 
removing  from  office  a  county  officer  Im- 
I'.eached  before  and  convicted  by  them  on 
charges  of  maladministration  In  office, 
fytate.  ex  rel.  8kirvinp,  v.  Betha,  43  Neb. 
451  (61  N.  W.  578). 

Smployment  of  attorney  by  county  board. 

164.  (1891.)  The  county  attorney  Is  the 
law  officer  of  the  county.  The  county  board 
cannot  lawfully  employ  an  attorney  to  per- 
form the  duties  required  by  law  to  be  dis- 
charged by  the  county  attorney,  and  pay  for 
such  services  out  of  the  treasury  of  the 
county.  Brome  v.  Cuming  County,  31  Neb. 
362  (47  N.  W.  1050). 

Fees  and  compensation. 

Compensation  of  county  attorney,  see 
County  Attomejfg,  ||  16,  16. 

165.  (1892.)  A  county  board  has  no 
power  to  allow  a  public  officer  compensation 
in  excess  of  that  allowed  by  statute  or 
where  none  is  authorized.  Logan  County 
V.  Doan,  34  Neb.  104  (SI  N.  W.  698). 

 Statutory  provisions. 

166.  (1882.)  The  act  to  regulate  fees, 
approved  February  16,  1877,  Is  not  an 
amendment  of  sections  1,  6,  8  and  14  of 
chapter  19  of  the  Revised  Statutes  of  1866, 
but  an  original  act.  State,  ex  rel.  County 
CommiatUmera,  v.  Whittemore,  12  Neb.  252 
(11  N.  W.  310). 

167.  (1884.)  The  act  of  February  16. 
1877,  to  regulate  fees  of  county  oBlcetB,  is 
not  one  primarily  to  raise  revenue,  but  to 
fix  a  Ifmlt  to  the  amount  of  compensation 
to  be  received  by  the  officers  named,  and  Is 
not  unconstitutional.  State,  ex  rel.  HamiU 
ton  County,  v.  Ream,  16  Neb.  681  (21  N.  W. 
398). 

168.  (1884.)  The  act  of  February  15, 
1877,  to  regulate  the  fees  of  county  judges, 
etc.,  held  to  be  a  complete  act  in  Itself  and 
not  an  amendment.  State,  ex  rel.  Hamilton 
County,  V.  Ream,  16  Neb.  681  21  N.  W.  398). 

'  Deputies. 

169.  (1893.)  A  deputy  county  clerk  is 
to  be  paid  his  salary  out  of  the  fees  re- 
ceived by 'the  county  clerk  In  excess  of  the 
amount  which  he  Is  authorized  to  retain. 
The  county  Is  not  liable  for  such  salary. 


Oage  County  v.  Wilson,  38  Neb.  166  (66  N. 
W.  810). 

170.  (1893.)  The  county  judge,  clerk, 
treasurer,  and  sheriff,  where  the  fees  exceed 
the  amount  fixed  by  statute,  and  are  author- 
ized to  appoint  a  deputy  or  deputies, -may, 
in  addition  to  their  own  salary,  retain  from 
the  fees  of  their  respective  office  "such 
amount  as  may  he  necessary  to  pay  the 
salaries  of  such  deputies  or  assistants  as 
the  same  shall  be  fixed  by  the  county  board, 
but  in  no  Instance  Bball  such  officers  re- 
ceive more  than  the  fees  by  them  respect- 
ively and  actually  collected,  nor  shall  any 
money  be  retained  for  deputy  service  un- 
less the  same  be  actually  paid  to  such  dep- 
uty for  his  services."  The  county  Is  not 
liable  for  the  deputy's  salary.  It  is  to  be 
paid  out  of  the  fees  of  the  particular  office. 
Gage  County  v.  Wilson,  38  Neb.  168  (56  N. 
W.  880). 

■  ■  Increase  or  reduction. 

171.  (1891.)  Section  16,  article  III,  con- 
stitution, prohibiting  Increase  or  reduction 
of  compensation  of  "any  public  officer"  dur- 
ing his  term,  applies  alone  to  those  offices 
created  by  the  constitution;  hence  the  legis- 
lature may  increase  the  compensation  of  a 
county  commissioner  during  his  term. 
Douglas  County  v.  Timme,  32  Neb.  272  (49 
N.  W.  266). 

 Allowance  by  board. 

172.  (1878.)  Where  the  compensation 
for  services  rendered  for  the  county  Is  defi- 
nitely fixed  by  law.  the  audit  of  the  same 
and  drawing  a  warrant  therefor,  by  the 
board,  are  merely  ministerial  duties  unat- 
tended with  the  exercise  of  any  official  dis- 
cretion, and  therefore,  In  such  case,  the 
board  cannot  make  such  compeosatlon  any 
greater  nor  any  less  than  that  fixed  by  the 
law.  Kemper  v.  State,  7  Neb.  130;  (1889) 
State,  ex  rel.  praJtle,  v.  Roderick,  26  Neb. 
629  (41  N.  W.  404). 

173.  (1898.)  By  chapter  52,  laws  1893, 
the  legislature  legalized  settlements  already 
made  between  county  treasurers  and  county 
boards  of  counties  under  township  organi- 
zation. In  and  by  which  said  treasurers  had 
been  lUIowed  to  retain  fees,  to  which  by  law 
they  were  not  entitled.  Kearney  County  v. 
Taylor,  54  Neb.  542  (74  N.  W.  965). 

174.  (1898.)  Chapter  62,  Session  Laws 
1893,  legalizing  the  p^qrment  and  allowance 
of  fees  to  county  treasurers,  is  retroactive 
in  Its  nature.  In  a  sense  special  legislation 
and  will  not  be  so  construed  aa  to  embrace 
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any  subject  not  speclflcally  named  therein. 
Kearney  Countif  v.  Taylor,  64  Neb.  642  (74 
N.  W.  965). 

175.  (1898.)  Chapter  62,  laws  1893,  did 
not,  !n  express  terms  nor  by  necessarty  Im- 
plication, satisfy  or  attempt  to  vacate  a 
judgment  already  obtained  by  a  county 
against  Its  treasurer  on  a  cause  of  action 
to  recover  fees  unlawfully  allowed  him  by 
the  county  board.  Kearney  County  v.  Tay- 
lor, 54  Neb.  642  (74  N.  W.  966). 

176.  (1901.)  Where  a  claim  for  salary 
and  extra  compensation  Is  presented  by  a 
county  clerk  to  the  county  board  and  al- 
lowed, the  order  of  allowance  Is  available 
to  the  clerk  as  an  adjudication,  only  to  the 
extent  that  the'  board  acted  Judicially. 
Hayes  County  v.  Christner,  61  Neb.  272  (86 
N.  W.  73). 

177.  (1901.)  If  the  Cleric  relies  on  the 
action  of  the  board  as  an  adjudication  in 
his  favor  for  the  allowance  of  a  claim  for 
salary  and  extra  commission  he  must  show 
afflrmatlvely  what  i>art  of  the  claim  allowed 
was  for  extra  compensation  and  what  part 
for  salary.  Hayes  County  v.  Christner,  61 
Neb.  272  (85  N.  W.  73). 

178.  (1901.)  When  a  board  of  county 
commissioners  audit  and  adjust  the  claim 
of  an  officer  whose  salary  is  prescribed  by 
statute,  It  acts  ministerially  and  not  judi- 
cially. Oallaher  v.  Lincoln,  63  Neb.  339  (88 
N.  W.  606);  (1903)  Chase  County  v.  Kelly, 
69  Neb.  426  (96  N.  W.  865);  (1904)  Otoe 
County  «.  atroble,  71  Neb.  416  (98  N.  W. 
1065). 

179.  (1903.)  Where  on  settlment  of  the 
accounts  of  a  county  officer,  by  the  county 
commissioners,  the  compensation  to  be  al- 
lowed the  officer  is  fixed  by  law,  the  allow- 
ance of  the  claim  Is  formal  only.  Mitchell 
V.  Clay  County,  69  Neb.  779  (96  K  W.  673). 

180.  (1903.)  If  the  amount  to  be  ■  al- 
lowed a  county  officer  for  compensation,  on 
the  settlement  of  his  accounts.  Is  in  the 
discretion  of  the  commissioners,  or  if,  in 
fixing  such  amount,  the  law  requires  them 
to  decide  questions  of  fact,  their  action  Is 
quasi  judicial.  Mitchell  v.  Clay  County,  69 
Neb.  779  (96  N.  W.  673). 

181.  (1903.)  When  the  law  commits  to 
any  officer  the  duty  of  looking  Into  facta 
and  acting  upon  them,  not  in  a  way  which 
it  specifically  directs,  but  after  a  discre- 
tion In  its  nature  Judicial,  the  function  is 
quasi  judicial.  Mitchell  v.  Clay  County,  69 
Neb.  779  (96  N.  W.  67S). 


132.  (1904.)  The  powers  exercised  by 
the  county  board  In  examining  the  accounts 
of  and  settling  with  the  county  treasnrer 
In  this  case  are  ministerial  only:  and  in 
so  far  as  they  allowed  such  officer  to  re- 
tain a  greater  eompmsatlon  than  that  fixed 
and  limited  by  law.  their  action  is  void, 
and  the  county  is  not  bound  thereby. 
Maurer  v.  Gage  County,  72  Neb.  441  (100  N. 
W.  1026). 

183.  (1904.)  Where  the  county  board 
in  examining  the  accounts  of  and  settling 
with  a  county  treasurer  have  allowed  bim 

to  retain  a  greater  compensation  than  Uiat 
fixed  and  limited  by  law,  the  county  may. 
In  a  proper  action  recover  from  the  officer 
the  amount  of  tbe  excess  bo  allowed  and  re- 
tained by  him.  Maurer  v.  Oage  County,  7! 
Neb.  441  (100  N.  W.  1026). 

——Additional  compensation. 

184.  (1886.)  A  county  clerk  Is  not  en- 
titled to  extra  compensation  for  making 
out  the  tax  list.  Bayha  v.  Webster  County. 
IS  Neb.  131  (24  N.  W.  457).  [Changed  hj 
etati^te.  Richardson  County  v.  Masslewtan, 
25  Neb.  624.] 

185.  (1895.)  By  the  statute  in  force  In 
1883  county  clerks  of  counties  having  less 
than  26,000  Inhabitants  were  required  as  a 
part  of  the  duties  of  their  office  to  make  out 

the  tax  lists  of  such  counties  for  said  year, 
and  for  this  service  such  clerks  were  not 
entitled  to  any  extra  compensation.  Beald 
V.  Polk  County,  46  Neb.  28  (64  N.  W.  376). 

186.  (1901.)    An   agreement  or  under 

standing  between  the  county  board  and 
county  clerk  that  the  latter  shall  recelTe, 
for  performing  his  official  duties,  compen- 
tatlon  In  excess  of  the  limit  fixed  by  law 
ie  null  and  void.  Hayes  County  v.  Chrisner. 
61  Neb.  272  (85  N.  W.  73). 

187.  (1901.)  A  county  board  may  law- 
fully contract  with  a  county  judge  to  per- 
form extra-official  services  in  connection 
with  the  records  of  his  office;  and  wbere 
such  services  liave  been  performed  wlthoui 
any  valid  contract,  the  county  may  accept 
the  product  of  the  judge's  labor  and  pay 
him  therefor.  In  such  case,  a  taxpayer 
cannot  maintain  an  equitable  action  against 
tbe  county  Judge  on  the  theory  that  tbe 
money  received  by  him  for  such  services 
belongs  In  equity  and  good  conscience  to  the 
county  and  should  be  paid  over  to  tbe 
county  treasurer.  Shepard  v.  Easteriing. 
61  Neb.  882  (86  N.  W.  941).  lOverruled. 
Wilson  V.  Otoe  County,  71  Neb.  435.] 
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188.  (1904.)  A  contract  between  a 
(wunty  and  one  of  Its  ofBcera,  whereby  snch 
officer  undertakes  to  perform  extra-offlclal 
Bervlces,  for  which  the  county  undertakes 
to  pay  him  compensation  In  addition  to  the 
fees  and  salary  allowed  by  law,  is  in  viola- 
tlon  of  section  61,  article  I,  chapter  18, 
Compiled  Statutes,  and  will  not  support 
«n  action  for  such  extra  compensation.  Wil- 
son V.  Otoe  Coutay,  71  Neb.  435  (98  N.  W. 
1050). 

 Payment. 

189.  (1893.)  Where  a  county  has  once 
made  payment  of  the  salary  of  a  county  of- 
ficer to  one  actually  in  possession  of  the 
office,  performing  its  duties  with  color  of 
title,  before  his  right  to  the  office  has  been 
determined  against  him  by  a  competent 
tribunal,  it  cannot  afterwards  be  compelled 
to  pay  the  Bame  salary  to  the  de  jure  officer. 
State  V.  Milne,  36  Neb.  301  (54  N.  W.  621; 
38  Am.  St  Rep.  724;  19  L.  R.  A.  689n). 

 Recovery. 

190.  (1901.)  Where  a  county  clerk  seeks 
to  recorer  from  the  county,  compensation 
for  making  and  correcting  the  assessor's 
books,  the  county  may,  by  way  of  counter- 
claim, set  up  fees  collected  by  plalntitt,  by 
virtue  of  his  office,  which  he  failed  to  re- 
port and  account  for.  Sheibley  v.  Dixon 
County,  61  Neb.  409  (S6  N.  W.  399). 

 Clerk. 

191.  (1879.)  The  latter  clause  of  sec- 
tion 3  of  an  act  entitled  "An  act  to  amend 
sections  1,  etc. "  approved  February  19,  1877, 
Lb  in  these  words:  "The  county  clerk  shall 
receive  for  making  out  the  tax  list  and 
duplicate  thereof,  the  sum  of  four  cents 
each  for  every  description  of  lots  and 
lands,  and  extension  thereof,  upon  such 
tax  Hat,  and  duplicate,  including  footings 
and  recapitulation."  Held,  That  the  word 
"each,"  as  it  occurs  In  the  said  subdivision, 
refers  to  the  "descriptions  of  lots  and  lands," 
and  not  to  the  "tax  list  and  duplicate  there- 
of."   Lamb  V.  Stanton  County,  8  Neb.  279. 

192.  (1879.)  The  rampensaUon  allowed 
county  clerks  by  the  act  to  amend  the  rev- 
enue law,  approved  February  18,  1877.  of 

four  cents  for  each  description  of  lots  and 
lands  upon  the  tax  list  and  duplicate,  Is  in 
excess  of  the  limitation  of  f  1,500,  and  is  for 
extra  serviea.  State  v.  Silver,  9  Neb.  86  (9 
N.  W.  216). 

193.  (1879.)  The  act  making  an  allow- 
ance for  preparing  the  duplicate  and  tax 


list,  being  passed  after  that  fixing  the  salary 
of  clerk,  appears  to  have  been  intended  as 
compensation  for  extra  labor.  Oilbert  v. 
Brotcn,  9  Neb.  90  (2  N.  W.  376). 

194.  (1880.)  Under  section  3  of  the  act 
of  February  9,  1877,  Session  Laws,  page  44, 
the  compensation  of  a  county  clerk  for  com- 
pleting the  tax  list  and  duplicate  thereof 
Is  fixed  at  four  cents  for  each  separate  tract 
or  lot  of  land  properly  entered  therein  for 
taxation.  Jackson  v.  Washington  County, 
10  Neb.  381  (6  N.  W.  463). 

196.  (1889.)  Section  2,  chapter  42,  laws 
1887,  providing  for  fees  of  the  county  clerk 
for  preparing  tax  lists.  Is  not  repealed  or 
modified  by  section  1,  chapter  44,  laws  1887. 
Richardson  County  v.  Musaleman,  26  Neb. 
624  (41  N.  W.  553). 

196.  (1889.)  Under  the  provisions  of 
chapter  42,  laws  1887,  the  county  clerk  is 
entitled  to  four  cents  per  line  for  preparing 
the  tax  list,  but  Is  not  required  to  enter 
1  he  same  on  his  fee  book.  Richardson 
County  V.  3fbMleman,  25  Neb.  824  (41  N. 
W.  553). 

197.  (1890.)  While  the  county  clerk  of 
a  county  under  township  organization  la  en- 
titled to  four  cents  per  line  for  preparing 
the  tax  list  he  is  not  entitled  to  any  com- 
pensation for  the  making  of  a  duplicate. 
Radford  v.  Dimon  County,  29  Neb.  113  (46 
N.  W.  275). 

198.  (1894.)  A  county  clerk  has  no  au- 
thority to  charge  for  official  services  less 
than  the  fees  prescribed  by  statute.  State, 
ex  rel  Holt  County,  v.  Hazelet,  41  Neb.  257 
(59N.  W.  891). 

199.  (1898.)  In  the  absence  of  a  eon- 
tract  to  the  contrary,  the  first  county  clerk 
of  a  newly  organized  county,  who  compiles 
a  numerical  Index  therefor,  Is  entitled  to  a 
compensation  of  fifteen  cents  for  each  nec- 
essary entry  made  in  compiling  such  index, 
to  be  paid  by  snch  county.  Basteio  v.  Boyd 
County,  67  Neb.  100  (77  N.  W.  887). 

200.  (1903.)  The  connty  board  acts  Ju- 
dicially In  fixing  the  amount  of  the  salary 
ot  the  cleA  when  acting  as  clerk  of  the 
board,  but  when  such  fees  have  been  al- 
lowed, as  such,  and  paid  to  the  clerk.  If  the 
total  amount  of  his  fees  for  the  year,  In- 
cluding the  fees  so  allowed,  is  more  than 
the  limit  of  his  annual  salary  as  fixed  by 
statute,  he  is  liable  to  the  county  for  the 
excess.  Mitchell  v.  Clay  County,  69  Neb. 
796  (96  N.  W.  657). 

201.  (1906.)    In  countlM  of  more  than 
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26,000  Inhabitants  the  salary  of  the  county 
clerk  la  fixed  at  12.600  pep  annnm  by  chap- 
ter 72,  lawB  1905,  and  he  1b  also  entitled 
to  one  deputy  whose  salary  shall  be  11,000 
per  annum.  State,  ex  rel.  Douglas  County, 
V.  Drexel,  75  Neb.  614  (106  N.  W.  791). 

— —  Treaaurer. 

202.  (1889.)  The  compensation  of  county 
treasnrers,  for  moneys  collected  by  them,  is 
fixed  by  section  20  of  chapter  28  of  the  Com- 
piled Statutes,  and  cannot  exceed  ten  per 
cent,  on  the  first  $3,000;  four  per  cent  on  all 
Buma  over  $3,000  and  under  $5,000;  and  two 
per  cent,  on  all  sums  over  $5,000  (school 
moneys  excluded) ;  and  fn  computing  the 
amount  collected,  fop  the  purpose  of  charg> 
Ing  percentage,  all  sums,  from  whatever 
funds  derived,  shall  be  Included  together 
(except  the  school  fund),  the  fees  to  be 
charged  to  the  different  funds  pro  rata,  and 
allowed  but  once.  State,  ex  rel.  Orable,  v. 
Rodericle,  26  Neb.  629  (41  N.  W.  404). 

203.  (1892.)  Under  section  20,  chapter 
28,  Compiled  Statutes,  allowing  the  county 
treasurer  fees  on  all  money  collected  by 
him,  a  county  treasurer  Is  not  entitled  to 
fees  on  tax  money  paid  to  him  by  a  town- 
ship treasurer  collected  under  section  87, 
chapter  77.  Tdylor  v.  Kearny  Countj/,  36 
Neb.  381  (53  N.  W.  211). 

204.  (1896.)  A  county  treasurer  is  not 
entitled  to  a  commission  or  collection  fee 
on  funds,  the  proceeds  of  sales  of  bonds 
paid  or  delivered  to  him  as  such  officer. 
Stoner  v.  Keith  County,  48  Neb.  279  (67  N. 
W.  311). 

205.  (1896.)  The  words,  "on  all  moneys 
collected  by  him" — the  county  treasurer — 
in  section  20,  chapter  28.  Compiled  Statutes, 
tn  relation  to  fees,  refer  solely  to  such 
taxes  as  he  has  collected  from  the  taxpayers. 
Stoner  v.  Keith  County,  48  Neb.  279  (67  N. 
W.  311). 

206.  (1897.)  Section  1,  chapter  44,  Ses- 
sion Laws  of  1887,  limited  the  compensa- 
tion of  county  treasurers  of  counties  of 
25,000  Inhabitants  or  less  to  $2,000  per  an- 
num for  all  services  rendered  by  such  treas- 
urers by  virtue  of  their  office.  BedweTl  v. 
Custer  County,  51  Neb.  387  (70  N.  W.  945). 

207.  (1897.)  By  chapter  80,  Session  Laws 
of  1887,  allowing  a  county  treaanrer  ot 
counties  having  25,000  Inhabitants  or  less, 
a  fee  of  one  per  cent  on  educational  land 
funds  collected  and  remitted  by  them  to 
the  state  treasurer,  the  legislature  intended 


the  state  to  reimburse  such  county  for  the 
services  rendered  by  Its  treasurer  in  the 

collection  and  remittance  of  such  fund. 
Bedwell  V.  Custer  County,  51  Neb.  387  (70 
N.  W.  945). 

208.  (1898.)  A  coun^  treasurer  is  not 
entitled  to  ten  per  cent  commission  on  the 
first  $3,000  of  state  taxes,  and  a  like  per- 
centage on  the  first  $3,000  of  county  moneys, 
collected  by  him  for  each  fisca\  year,  but  a 
fee  of  ten  per  cent  alone  is  chai^eable  on 
the  first  $3,000  from  whatever  aooree  de- 
rived, without  regard  to  the  year  the  taxes 
were  levied,  ezcept  school  moneys,  and  such 
fees  or  commissions  are  to  be  apportioned 
pro  rata  among  the  various  funds  on  ac- 
count of  which  the  collections  were  made. 
Btate^  ex  rel.  Pearson,  v.  Cornell,  64  Neb. 
647  (76  N.  W.  26). 

209.  (1901.)  A  county  treasurer  Is  not 
liable  to  the  county  for  any  fees  earned 
and  collected  by  him  unlMs  such  fees  in 
any  one  year  exceed  the  compensation  al- 
lowed the  ofllcer  by  law.  together  with,  the 
amount  paid  out  by  him  as  salary  of  depaty 
and  assistants.  Bamet  v.  Red  WiDow 
County,  62  Neb.  606  (87  N.  W.  819). 

210.  (1901.)  When  8  county  treasurer 
dies  and  a  successor  Is  appointed,  who  serves 

for  the  unexpired  portion  of  the  year,  the 
amount  of  fees  to  be  retained  by  both  can- 
not exceed  In  the  aggregate  the  sum  fixed 
by  statute  as  compensation  for  one  year, 
plus  the  amount  expended  tor  a  d^nity  and 
clerk  hire.  Barnes  v.  Red  Willow  County, 
62  Neb.  605  (87  N.  W.  319). 

211.  (1904.)  Section  43  of  chapter  28  of 
the  Compiled  Statutes  of  1901,  which  pro- 
vides that  In  counties  having  more  than 
25,000  Inhabitants  the  county  treasurer  shall 
receive  a  salary  of  $3,000  a  year,  and  such 
an  amount  as  may  be  allowed  by  the  county 
board  as  compensation  for  clerks  and  as- 
sistants, not  exceeding  $2,400  per  uinani. 
also  limits  the  sum  which  may  be  retained 
by  the  treasurer  for  all  such  purposes  to 
the  amount  of  the  fees  and  commissions 
actually  received  and  collected  by  him. 
Maurer  v.  Gage  County,  78  Neb.  441  (100 
N.  W.  1026). 

■  Accounting. 

212.  (1884.)  Unber  the  tiUe  of  "An  act 
to  regulate  the  fees  of  county  jndgea. 
county  clerks,  sherllts,  and  county  treasur- 
ers" the  legislature  may  require  such  oO- 
cera  to  report  the  fees  received,  and  paj 
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the  excess  over  a  sum  named  Into  the  county 
treasury.  The  authority  to  regulate  In- 
cludes the  power  to  controL  State,  ex  ret. 
Hamilton  County  v.  Ream,  16  Neb.  681  (21 
N.  W.  398). 

213.  (1885.)  The  numerical  index  of  In- 
struments affecting  the  title  of  real  estate 
filed  in  the  office  of  the  county  clerk,  whfch 
he  18  required  to  keep.  Is  a  public  record, 
and  fees  received  by  him  for  certified  copy 
of  the  same  must  be  reported  to  the  county 
board.  State,  ex  rel.  Miller,  v.  Sovereign, 
17  Neb.  173  (22  N.  W.  353). 

214.  (188B.)  Where  the  lav  has  pro- 
vided a  tribunal  to  whi<A  the  county 
clerk  is  required  to  report  the  fees  received 
by  him  by  virtue  of  his  office,  It  Is  the  duty 
of  such  tribunal  to  require  him  to  make 
such  report,  and  a  mere  taxpayer  cannot 
proceed  against  such  clerk  by  mandamus 
to  return  certain  fees  In  his  report.  State, 
ex  rel.  Miller,  v.  Sovereign,  17  Neb.  173  (22 
N,  W.  353). 

215.  (1888.)  It  is  the  duty  o(  the  county 
treasurer  to  make  searches  of  the  tax  lists, 
books,  and  records  tn  his  care  and  custody 
as  euch  county  treasurer,  and  to  make  ab- 
stracts and  copies  therefrom,  and  attach  his 
certificate  and  seal  thereto,  when  lawfully 
demanded,  and  to  demand  and  receive  rea- 
sonable fees  therefor.  And  It  is  also  his 
duty  to  enter  in  the  fee  book,  to  be  kept  by 
him  tor  that  purpose,  every  Item  of  fees 
received  by  him,  including  those  received 
for  such  abstracts,  copies  and  certifiates, 
and  make  quarterly  report  ttiereot  to  the 
county  board.  State,  ex  rel.  Buffalo  County, 
V.  Allen,  23  Neb.  451  (36  N.  W.  756). 

216.  (1890.)  It  is  the  duty  of  a  county 
clerk  to  report  all  the  fees  of  his  office  and 
pay  the  excess  over  the  amount  to  which 
he  Is  entitled  Into  the  county  treasury. 
State,  ex  rel.  Cuming  County,  v.  Shearer, 
29  Neb.  477  (45  N.  W.  784). 

217.  (1890.)  The  duty  <tf  a  county  clerk 
to  imy  into  the  county  treasury  the  excess 
of  his  fees  over  the  amount  to  which  he  is 
entltMd,  is  personal  to  himself,  and  tn  case 
of  his  foilure  to  perform  his  duty  in  that 
regard,  a  mandamus  may  be  Issued  even 
after  the  expiration  of  his  term  of  office  to 
compel  the  performance  of  such  duty.  State, 
ex  rel.  Cuming  County,  v.  Shearer,  29  Neb. 
477  (45  N.  W.  784). 

218.  (1890.)  It  Is  only  the  fees  received 
by  a  county  clerk  which  are  In  excess  of  the 
■alary  fixed  by  law  that  he  is  required  to 


pay  into  the  county  treasury.  State,  ex  rel. 
Frontier  County,  v.  Kelly,  30  Neb.  574  (46 
N.  W.  714). 

219.  (1890.)  The  county  clerk  of  a 
county  containing  less  than  18,003  Inhabit- 
ants is  required  to  report  to  the  county 
board  all  fees  received  by  him  for  making 
and  certifying  to  abstracts  of  title,  although 
he  may  be  a  bonded  abstracter,  and  per- 
forraed  the  services  as  such  abstracter. 
State,  ex  rel.  Frontier  County,  v.  Kelly,  30 
Neb.  574  (46  N.  W.  714). 

220.  (1890.)  Where  a  county  clerk,,  who 
Is  also  a  notary  public,  takes  acknowledg- 
ments of  deeds  and  mortgages,  and  takes 
affidavits  and  depositions  as  a  notary  public. 
It  is  his  duty  to  enter  upon  his  fee  book  as 
county  clerk  and  report  to  the  county  board 
every  item  of  fees  received  by  him  for  such 
services.  State,  ex  rel.  Frontier  County,  v. 
Kelly,  30  Neb.  674  (46  N.  W.  714). 

221.  ( (1890.)  Either  the  county  or 
county  board  la  a  proper  party  plaintiff  In  a 
proceeding  to  compel  the  county  clerk  to 
account  for  fees  received  by  him  and  which 
It  Is  his  duty  to  report.  State,  ex  rel.  Fron- 
tier County,  V.  Kelly,  30  Neb.  674  (46  N.  W. 
714). 

222.  (1S94.)  Where  lands  are  seized  on 
execution  or  order  of  sale,  it  is  the  duty  of 
the  county  clerk  of  the  county  wherein 
such  real  estate  Is  situated,  on  application 
of  the  sheriff  In  writing,  to  certify  to  the 
sheriff,  under  his  seal  of  office,  the  amount 
and  character  of  all  liens  existing  of  record 
against  said  lands  which  are  prior  to  the 
lien  of  the  levy,  and  for  which  certificate, 
and  the  necessary  search  therefor,  said 
county  clerk  Is  authorized  and  required  to 
collect  imd  enter  upon  bis  fee  book,  and  re- 
port to  the  county  bwrd,  the  sum  of  f2, 
even  though  the  labor  of  examining  the 
records  and  preparing  the  cerliflcate  was 
performed  out  of  office  hours  by  an  employe 
of  the  office,  or  some  person  other  than  the 
county  clerk  or  his  authorized  deputy.  State, 
ex  rel  Holt  County,  v.  Hazelet,  41  Neb.  257 
(59  N.  W.  891). 

223.  (1895.)  The  county  board,  under 
the  laws  in  force  in  1883,  exercised  mtnis- 
terlal  functions  in  examining  the  reports  of 
fees  received  by  the  county  clerk  and  In 
adjusting  the  account  between  him  and  the 
county.  Beald  v.  PoJk  County,  46  Neb.  28 
(64  N.  W.  376). 

224.  (1896.)  The  requirements  of  the 
law  In  regard  to  a  tee  book  to  be  kept  by 
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the  ootutty  clerk,  and  the  reports  of  hlB 
feeSf  to  be  regularly  made  to  the  coun^ 
board,  are  sufflelent  to  charge  the  board 
with  notice  of  any  discrepancy  between  the 
amounts  of  the  fees  of  the  offlcep  reported 
by  him  as  collected  and  the  true  amounte; 
from  which  It  follows  that  the  right  of 
action  to  enforce  the  duty  of  making  a  true 
report  for  any  current  year,  and  to  pay  any 
excess  of  fees  Into  the  county  treasury, 
would  accrue  at  the  time  the  report  was 
due.  State,  ex  rel.  Commistioners  of  Broum 
County,  V.  Boyd,  49  Neb.  303  (68N.W.  510). 

225.  (1897.)  The  fees  paid  by  the  state 
to  a  county  treasurer  of  a  county  of  25,000 
Inhabitants  or  less,  for  collecting  and  remit- 
ting (he  educational  land  fund,  should  by 
the  latter  be  added  to  all  other  fees  received 
by  him  as  such  treasurer,  and  if  the  aggre- 
gate exceeds  the  sum  of  «2,000  per  annum 
the  excess  should  be  turned  into  the  treas- 
ury of  his  county  by  him.  Bedvoell  v.  Cut- 
ter County,  51  Neb.  387  (70  N.  W.  945). 

226.  (1897.)  A  county  board,  in  its  ex- 
amination of  reports  of  a  county  clerk,  of 
fees  received  by  him,  and  in  the  adjustment 
of  the  account  between  him  and  the  county, 
acts  ministerially;  and  if,  through  fraud  or 
mistake,  he  is  allowed  to  retain  fees  which 
he  should  not,  such  adjustment  is  no  defense 
or  bar  to  an  action  by  the  county  to  re* 
rx>Ter  such  fees.  Hanelet  v.  Holt  County,  SI 
Neb.  716  (71  N.  W.  717). 

227.  (1897.)  It  is  a  duty  in  respect  to 
which  the  statute  Is  mandatory,  that  a 
county  clerk  shall  keep  a  fee  book  and 
shall  enter  therein  every  item  of  fees  re* 
ceived  or  earned  by  him  in  the  manner  and 
with  the  particular  Information  in  regard  to 
it  prescribed  by  statute;  also  to  make  a 
correct  report,  as  required  by  law,  of  the 
same  to  the  county  board,  and  to  pa.y,  with- 
out demand,  any  excess  received  over  and 
above  the  amount  stated  and  which  may  be 
allowed  by  law.  Into  the  county  treasury. 
Hazelet  v.  Holt  County,  51  Neb.  716  (71 
N.  W.  717). 

228.  (1897.)  Under  the  provisions  of 
chapter  28,  Compiled  Statutes,  it  Is  the  duty 
of  the  county  clerk  to  enter  In  the  proper 
fee  book  a  full  statement  of  the  several 
amounts  paid  him  for  his  services  as  clerk 
of  the  board  of  county  commissioners  and 
for  making  out  the  tax  lists  during  hts  in- 
cumbency of  office,  and  the  performance  of 
tbese  duties  may  be  compelled  In  an  actitm 
of  mandamus  brought  by  the  county  as  re- 


lator after  the  expiration  of  the  term  of 
office  of  such  clerk.  State,  ex  rel.  Wagne 
County,  V.  Ruwll,  51  Neb.  774  (71  N-  W. 

785). 

229.  (1897.)  A  county  board,  in  eiamb- 
Ing  the  reports  and  adjusting  the  accounts 
of  a  county  officer,  acts  minlstei4ally,  and  an 
adjustment  so  made  is  no  bar  to  an  action 
subsequently  brought  to  recover  moneys  un- 
lawfully withheld  by  the  officer.  Trite$  v. 
Hitchax^  County,  53  Neb.  79  (73  N.  V. 
215). 

230.  (1901.)  A  county  clerk  must  u- 
count  to  the  county  board  for  all  money 
received  by  him  as  salary.  Haves  County 
V.  Christner,  61  Neb.  272  (85  N.  W.  73); 
(1901)  Holcombe  v.  Daw»on  County,  1  Unot 
743  (95  N.  W.  835). 

231.  (1901.)  A  county  clerk  must  a^ 
count  for  all  fees  earned  by  him  whether 
collected  or  not.  Sheiltley  v.  DUton  County, 
61  Neb.  409  (85  N.  W.  399). 

232.  (1901.)  The  approval  by  the  county 
board  of  the  report  of  a  county  officer  made 
In  compliance  with  the  requirements  of  sec- 
tion 43,  chapter  28,  Compiled  Statutes  1899, 
Is  not  a  judicial  order;  It  has  not  the  force 
or  conclusiveness  of  a  judgment  and  Is  sot 
appealable.  Bhepard  v.  Eaeterling,  61  Keb. 
882  (86  N.  W.  941). 

233.  (1903.)  The  action  of  county  com- 
missioners In  adjusting  the  aooounts  of 
county  officers  under  sections  43  and  44,  ar- 
ticle I,  chapter  18,  Compiled  Statutes,  Is 
ministerial  only.  JfltcAell  v.  Clay  Comtjf, 
69  Neb.  779  (96  N.  W.  673). 

234.  (1903.)  A  settlement  with  a  county 
officer  which,  in  substance.  Is  an  adjustment 
of  his  accounts,  does  not  become  (puti 
judicial,  so  u  not  to  be  reviewable  oth«- 
wlse  than  by  appeal,  merely  because  claims 
were  filed  for  sums  claimed  to  be  due  sadt 
officer  and  allowed  for  the  purpose  of  en- 
abling warrants  to  be  drawn  therefor. 
Mitchell  V.  Clay  County,  69  Ncd>.  779  (96  N. 
W.  673). 

235.  (1903.)  The  salary  allowed  a  county 
clerk  for  services  as  clerk  of  the  county 
board  must  be  accounted  for  as  fees  of  tail 
office.  Mitchell  v.  Clay  County,  69  Neb.  7W 

(96  N.  W.  657). 

236.  (1903.)  A  county  officer  Is  not  re- 
quired to  account  for  and  pay  over  to  bis 
county  money  received  by  him  in  payment 
for  servic38  perfonned  tor  another,  by  pri- 
vate agreement,  which  are  no  part  of  tlw 
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dntlea  of  his  office,  and  which  are  not  In- 
compatible with,  and  are  not  Included  within 
bis  official  duties.  State,  ex  tel.  Board  of 
County  Commissionjrt,  v.  Holm,  70  Neb. 
606  (97  N.  W.  821;  64  L.  R.  A.  131). 

Authority  and  powers. 

Authority  of  clerk  to  take  acknowledg- 
ment, see  Acknowledgment,  S  14. 

237.  (1877.)  Where  power  fs  given  to 
public  officers  In  the  permissive  form, 
"may,"  if  the  public  interests  of  individual 
rights  call  for  Its  exercise,  it  Is  peremptory. 
State,  ex  reZ.  Clark,  v.  Buffalo  County,  6 
Neb.  454. 

238.  (1897.)  Sections  40  and  41,  chap- 
ter 8,  Compiled  Statutes  (laws  1879,  ch.  156, 
sees.  1,  2),  providing  that  the  successors  of 
public  officers  who  have  made  deposits  or 
loans  of  public  moneys  may  maintain  ac* 
tloDS  to  recover  the  same,  operates  prospect- 
ively as  well  as  retrospectively.  Mcintosh 
V.  Johnson,  51  Neb.  33  (70  N.  W.  522). 

239.  (1898.)  A  public  corporation  is 
bound  by  the  acts  and  contracts  of  its  au- 
thorized agents  wltbln  the  scope  of  their 
authority.  Dean  v.  Saunders  County,  56 
Neb.  759  (76  N.  W.  450). 

240.  (1907.)  County  officers  have  by  Im- 
plication such  powers  as  are  necessary  to 
enable  them  to  perform  the  duties  expressly 
enjoined  upon  them.  Christner  v.  Hayes 
County,  79  Neb.  187  (112  N.  W.  347). 

 Batiflcation. 

241.  (1896.)  There  Is  no  autbortty  fop 
submission  to  electors  of  a  county  of  a 
proposition  to  ratify  the  unauthorized  acts 
of  its  officers.  Douglas  County  v.  Keller,  43 
Neb.  635  (62  N.  W.  60). 

Sattea  and  lUbUties. 

242.  (1888.)  A  county  treasurer  is  not 
liable  ftir  the  penalty  provided  by  section  12 

of  chapter  93,  Compiled  Statutes  of  1886, 
for  the  failure  to  register  a  county  warrant 
presented  to  him  for  such  registration,  prior 
to  the  expiration  of  ten  days  after  it  Is 
issued,  that  time  bedng  given  In  which  an 
appeal  may  be  taken  by  a  taxpayer,  and 
within  which  the  county  clerk  Is  prohibited 
from  delivering  the  warrant.  Means  v. 
Webster,  23  Neb.  432  (36  N.  W.  809).  ^ 

243.  (1902.)   The  duty  Imposed  upon  the  < 
county  clerk  by  section  85,  article  I,  chapter  ' 
77.  Coinpiled  Statutes,  of  apportioning  rail-  ' 
road  property  among  the  several  school  dis- 
tricts for  purposes  of  taxation  Is  one  owing  ] 

793 


to  the  public  only;  hence  a  county  clerk  Is 
not  personalty  liable  to  a  school  district  for 
an  honest  mistake  In  the  apportionment. 
School  District  v.  Burresa,  2  Uno(.  554  (89 
N.  W.  609). 

244.  (1902.)  The  duty  Imposed  upon  the 
county  clerk  by  section  77,  article  I,  chapter 
77,  Compiled  Statutes,  is  one  owing  to  the 
public  only;  hence  a  county  clerk  who  by 
mistake  omits  to  levy  the  tax  reported  In 
accordance  with  said  section  is  not  person- 
ally liable  to  the  school  district.  School 
District  V.  Burress,  2  Unof.  554  89  N.  W. 
609). 

245.  (1904.)  Chapter  32.  laws  of  1903, 
entitled  "An  act  to  constitute  the  county 
surveyor  ex-offlcio  county  engineer  In  addi- 
tion to  hlB  powers  and  duties  of  the  county 
surveyor,"  etc..  Is  In  violation  of  section  15, 
article  III  of  the  constitution,  which  pro- 
hibits the  passage  of  local  or  special  laws 
regulating  county  or  township  offices,  and 
further  provides  that,  In  all  cases  where  a 
general  law  can  be  made  applicable,  no  spe- 
cial law  shall  be  enacted,  and  Is  void.  State 
V.  Scott,  70  Neb.  686  (100  N.  W.  812). 

246.  (1904.)  An  Information  In  the  na- 
ture of  quo  wmranto  will  not  He  to  Inaulre 
Into  the  right  of  county  surveyors.  In  coun- 
ties having  more  than  50,^00  population,  to 
perform  and  exercise  the  duties  of  county 
engineer,  as  provided  for  by  chapter  32  of 
the  laws  of  1903.  State  v.  Scott,  70  Neb. 
681  (97  N.  W.  1021). 

247.  (1904.)  Under  Compiled  Statutes, 
chapter  18,  article  III,  sections  18  and  20, 
and  chapter  83,  article  XIII,  section  3a.  as 
amended  by  the  act  of  1891,  It  is  the  duty 
of  each  county  treasurer  to  keep  at  all  times 
on  deposit  In  each  of  the  depMltory  banks 
of  his  county  such  a  proportionate  share  of 
the  public  money  subject  to  deposit  as  the 
amount  of  the  paid  up  capital  stock  of  each 
bank  bears  to  the  whole  amount  of  paid  up 
capital  stock  of  all  of  such  banks.  State,  ex 
reh  First  Nat.  Bonk  of  AtMnaon,  v.  Cronin. 
72  Neb.  636  (101  N.  W.  326). 

 Custody  of  public  funds. 

248.  (1893.)  Chapter  50,  laws  1891.  relat- 
ing to  the  keeping  of  state  and  county 
funds,  did  not  operate  to  repeal  article  II, 
chapter  18,  Compiled  Statutes,  relating  to 
the  removal  of  county  officers.  Hopkins  v. 
Scott,  38  Neb.  661  (67  N.  W.  391). 

249.  (1897.)  The  statutes  In  force  In 
1888  and  1889  made  it  the  duty  of  the 
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county  treasurers  of  counties  having  25,000 
Inhabitants  or  less,  to  collect  and  remit  to 
the  state  treasurer  moneys  owtng  to  the 
state  arising  from  the  leasing  and  sale  of 
the  educational  lands  of  the  state  situate  In 
such  counties.  Bedicell  v.  Cuater  County, 
51  Neb.  387  (70  N.  W.  945). 

250.  (1907.)  In  the  absence  of  bad  faith, 
a  county  treasurer  is  not  liable  for  deposit- 
ing county  funds  In  a  legal  depository  in 
excess  of  the  depository  bank's  pro  rata 
share  of  such  funds,  as  provided  by  section 
18,  ch.  18,  art.  Ill,  Comp.  St.  1905,  unless 
the  amount  of  such  deposit  exceeds  the  sum 
which  might  lawfully  be  deposited  under  the 
provisions  of  section  20  of  the  same  chap- 
ter. Holt  Countjf  V.  Cronin,  79  Neb.  424 
(112  N.  W.  561). 

Accounting  for  public  funds  and  property. 

251.  (1880.)  The  fact  that  the  public 
funds  have  been  stolen  from  the  treasury  is 
no  legal  Justification  for  the  failure  of  the 
treasurer  to  account  for  them.  State,  ex 
ret.  Craig,  v.  Sheldon,  10  Neb.  452  (6  N.  W. 
757). 

262.  (1883.)  The  payment  of  money  in 
the  hands  of  a  county  treasurer,  at  the  ter- 
mination of  his  office,  to  his  successor,  can 
be  eltectnated  only  by  the  delivery  of  that 
which  by  the  law  of  the  land  is  recognized 
as  money.  Cedar  County  v.  Jenal,  14  Neb. 
254  (15  N.  W.  369). 

253.  (1883.)  The  mere  delivery  of  cer- 
tificates of  deposit  of  a  banker — no  money 
having  been  realized  from  them,  even  if  as- 
sented to  by  the  successor.  Is  not  a  pay- 
ment; nor  will  It  relieve  the  outgoing  treas- 
urer and  his  sureties  from  liability  on  his 
official  bond,  for  falling  to  pay  over  money 
found  to  be  due  from  him  to  the  county  on 
final  settlement.  Cedar  County  v.  Jenal,  14 
Neb.  264  (15  N.  W.  369). 

254.  (1892.)  A  proceeding  by  mandamus 
to  compel  a  county  treasurer  to  pay  over 
county  funds  In  his  hands  at  the  expiration 
of  his  term  of  office  Is  barred  by  the  statute 
of  limitations  at  the  expiration  of  four 
years  from  the  time  the  right  to  the  writ 
accrued.  State,  ex  rel.  Oage  County,  v. 
King,  34  Neb.  196  (61  N.  W.  754;  33  Am.  St. 
Rep.  635). 

255.  (1896.)  Negligence  or  carelessness, 
of  the  county  board  In  the  examination  and 
settlement  of  the  accounts  or  report  of  the 
county  treasurer  Is  not  a  defense  available 
to  the  sureties  of  the  treasurer  In  a  suit  to 


recover  funds  which  he  failed  to  turn  met. 
Bu9h  V.  Johnson  County,  48  Neh.  1  (66  N. 
W.  1023  ;  68  Am.  St.  Rep.  741;  32  L.  R.  A 

223). 

256.  (1896.)  The  periodical  settlements 
assigned  by  our  statutes  to  be  made  between 
the  county  board  and  the  treasurer  of  the 
county  do  not  have  In  them  the  elements  of 
a  judicial  determination  of  the  subjects  in- 
volved. Bush  V.  Johnson  County,  48  Neb. 
1  (66  N.  W.  1023;  58  Am.  St  Rep.  741;  32 
L.  R.  A.  223). 

257.  (1896.)  An  Incoming  county  treas- 
urer, receives  from  the  outgoing  one,  a  cer- 
tificate of  deposit  representing  the  county 
funds  in  bis  hands,  and  delivered  the  same 
to  the  bank  which  tiad  issued  It.  and  it  was 
canceled  and  a  new  one  Issued  to  him  in  Its 
stead,  ffeld.  That  be  and  his  bondsmen  were 
chargeable  with  the  amount  thereof,  and  a 
subsequent  failure  of  the  bank  during  the 
time  the  deposit  was  continued,  and  his  con- 
sequent Inability  to  realize  the  money,  did 
not  relieve  them  of  the  liability.  Busk  t. 
Johnson  County,  48  Neb.  1  (66  N.  W.  1033: 
58  Am.  St.  Rep.  741;  32  L.  R.  A.  223). 

258.  (1896.)  The  duty  Imposed  on  a 
county  treasurer  by  law,  and  assumed  bj 
him,  of  safely  keeping,  accounting  (or  and 
turning  over  the  public  funds  which  come 
Into  his  hands  by  virtue  of  his  office.  Is  an 
absolute  one;  and  where  bis  bond  Is  con- 
ditioned for  the  faithful  performance  of  the 
duties  of  the  office  by  him.  the  sureties  on 
the  bond  are  bound  and  liable  In  like  mso- 
ner  and  their  responsibility  Is  the  same  as 
that  of  their  principal,  and  It  will  be  no 
defense  for  either  of  the  parties,  in  an  ac- 
tion on  the  bond  to  recover  public  fusds. 
predicated  on  an  alleged  failure  of  tbe 
treasurer  to  account  for  or  pay  them  over, 
that  the  funds  have  been  lost  or  stolen  with- 
out the  fault  or  negligence  of  the  treasurer. 
Bush  V.  Johnson  County,  48  Neb.  1  (66  K- 
W.  1023;  68  Am.  St  Rep.  741;  32  L.  R.  A 
223). 

259.  (1896.)  A  county  treasurer,  dur 
Ing  his  first  term,  had  on  deposit  In  a  bank 
$6,000  of  the  public  funds,  such  deposit  be- 
ing evidenced  by  a  certificate  of  deposit 
At  the  close  of  this  term  of  office  sDd  the 
beginning  of  the  second  term,  in  his  report 
to  and  settlement  with  the  county  board,  he 
Included  and  stated  the  amount  of  tbe  cer- 
tificate of  deposit  as  so  much  cash,  the  board 
possessing  no  knowledge  of  the  existence  of 
the  certificate,  or  of  the  deposit  of  the 
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money.  Before  the  close  of  the  treasurer's 
first  term,  the  bank  failed.  A^eld*  That  such 
aetUement  did  not  bind  the  county  as  an 
acceptance  or  approval  of  the  certificate  of 
deposit  as  go  much  cash  accounted  for,  nor 
did  Its  retention  by  the  treasurer,  or  turning 
It  over  to  himself  as  his  own  successor,  con- 
stitute a  paying  over  of  the  public  funds, 
but  was  a  failure  to  do  so  which  rendered 
him,  and  the  obligors  on  his  bond  for  his 
first  term,  liable.  Bush  v.  Johnson  County, 
48  Neb.  1  (66  N.  W.  1023;  68  Am.  St  Rep. 
741:  32  U  R.  A.  223).  . 

260.  (1897.)  An  incoming  county  treas- 
urer accepting  a  bank  check  ih  payment  of 
public  funds  due  from  his  predecessor  Is 
chargeable  with  the  amount  of  such  pay- 
ment, where  the  check  Is  surrendered  by 
the  Incoming  ofScer  to  the  bank  which  issued 
it,  the  amount  deposited  therein  in  open 
account  under  the  depository  law,  other  de- 
posits of  county  funds  are  likewlBe  made 
therein  from  time  to  time,  checks  against 
the  account  drawn  by  the  treasurer  aggre- 
gating a  sum  in  excess  of  said  first  deposit 
are  honored  and  paid  by  the  depository  bank, 
and  said  acts  have  been  ratified  by  the 
county.  Whitnev  v.  State,  53  Neb.  287  (78 
N.  W.  696). 

261.  (1901.)  Where  a  full  and  complete 
settlement  of  a  county  officer  with  the  county 
commissioners,  who  are  authorized  to  make 
rhe  same,  has  been  made,  such  s<.ttlement 
is  final  and  conclusive  unless  there  Is  fraud, 
mistake  or  Imposition  In  making  the  same. 
Douglas  County  v.  Bennett,  61  Neb.  660  (85 
N.  W.  833).  [Orerruled.  MitchelJ  v.  Clay 
Countv.  69  Neb.  794.] 

262.  (1902.)  In  this  state  a  county  treas- 
urer Is  an  insurer  of  the  funds  which  come 
into  his  hands  ex  officio,  and  such  treasurer 
and  his  bondsmen  cannot,  In  an  action  by 
the  county  to  recover  funds  not  accounted 
for,  plead  that  such  funds  were  lo^c  without 
any  fault  or  neglect  on  the  part  of  the  treas- 
urer, by  the  failure  of  a  bank  in  which  they 
were  deposited  for  safe  keeping  only,  and 
in  good  faith,  believing  such  bank  to  be 
solvent  Thomsaen  v.  Hall  County,  63  Neb. 
777  (89  N.  W.  389:  57  L.  R.  A.  303). 

263.  (1902.)  A  county  treasurer  Is  not 
excused  from  liability  for  loss  of  county 
funds,  deposited  In  a  bank  that  afterwards 
fells,  on  the  ground  that  the  superrlsors 
fell  to  provide  a  safe  place  for  the  keeping 
of  such  funds  In  his  office.  Thomasen  v. 
Hall  County,  63  Neb.  777  (89  N.  W.  889; 
67  L.  R.  A.  308). 


264.  (1903.)  Where  a  full  and  complete 
settlnuent  of  a  county  officer  with  the 
county  commissioners,  who  are  authorized 
to  make  the  same,  has  been  made,  such  set^ 
tlement  is  final  and  conclusive,  unless  there 
is  fraud,  mistake  or  imposition  In  making 
the  same.  Wilcox  v.  Perkins  County,  70  Neb. 
139  (97  N.  W.  236;  113  Am.  St  Rep.  779). 

266.  (1907.)  Where  the  refusal  of  county 
commissioners  to  settle  with  a  county  treas- 
urer Is  based  on  his  failure  to  account  for 
Interest  due  on  taxes  collected  by  him, 
such  commissioners  should  call  the  treas- 
urer's attention  to  the  same,  or  pay  the  cost 
of  legal  proceedings  brought  to  compel  an 
approval  of  his  bond,  If  such  objection  Is 
not  disclosed  before  an  action  brought  to 
require  acceptance  and  approval  of  his  offi- 
cial bond  for  a  second  term  of  office.  State, 
ex  rel.  Clark,  v.  VinneAge,  79  Neb.  270  (112 
N.  W.  858). 

266.  (1907.)  Where  irregularities  occur. 
In  the  disbursement  of  county  funds  by  a 
county  treasurer,  on  the  advice  of  the  county 
attorney,  it  Is  not  a  valid  objection  to  the 
approval  of  the  settlement  of  such  treas- 
urer's accounts  or  to  the  approval  of  his 
bond  for  a  second  term  of  office.  State,  ex 
rel.  Clark,  v.  Vinnedge,  79  Neb.  270  (112  N. 
W.  868). 

 Employment  of  person  to  examine 

accounts. 

267.  (1882.)  County  commissioners  have 
authority  under  section  160  of  the  revenue 
law  of  1879  to  employ  a  competent  person 
at  a  reasonable  compensation  to  examine  the 
accounts  of  the  county  treasurer  when  in 
their  opinion  it  is  necessary  to  do  so.  And 
where  such  appointment  has  been  made, 
and  the  services  rendered,  necessity  for  the 
appointment  will  be  presumed.  Laws  v. 
Harlan  County,  12  Neb.  637  (12  N.  W.  114). 

268.  (1884.)  County  commissioners  have 
authority  under  section  160,  chapter  77  of 
the  Compiled  Statutes,  to  employ  competent 
persons  to  examine  the  accounts  of  the 
county  treasurer,  when  la  their  opinion  It 
is  necessary  to  do  so.  And  they  are  the  sole 
Judges  as  to  when  the  necessity  exists. 
Kearney  County  v.  Tuttle,  16  Neb.  34  (19  N. 
W.  637). 

Iiiabilltles  on  bonds. 

269.  (1897.)  The  official  bond  of  a  county 
treasurer  with  the  oath  indorsed  thereon 
was  filed  within  the  sfetutory  limit  for  such 
act.  It  had  not  then  been  approved,  and 
was  not  approved  until  a  date  beyond  the 
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limit  preacrfbed.  He  entered  upon  the 
duties  of  the  office  and  during  the  time  he 
continued  therein,  received  the  fees  and 
emoluments  appertaining  thereto.  In  an 
action  on  the  bond  for  an  alleged  breach  of 
Its  conditions,  \eld,  that  the  fact  of  the  lack 
of  approval  at  the  time  prescribed  by  law 
was  not  matter  of  forceful  defense  for  the 
rureties  on  the  bond.  Holt  County  v.  Scott, 
53  Neb.  176  (73  N.  W.  681). 

270.  (1897.)  A  person  who  was  holding 
the  office  of  county  treasurer,. and  was  re- 
elected, filed  a  bond  with  the  oath  of  office 
indorsed  thereon  within  the  time  fixed  by 
law.  The  bond  then,  however,  lacked  ap- 
proval, and  was  not  approved  until  a  date 
without  the  time  fixed  by  law  for  such  ac- 
tion. The  treasurer  continued  In  the  office. 
Held,  That  he  was  in  the  office  as  of  the 
new  term  under  color  of  ri^t,  and  was  an 
officer  de  facto,  and  the  sureties  on  the 
bond  were  precluded  or  estopped  from 
denjring  that  he  was  in  possession  of  the 
office  of  the  second  term  and  de  jure.  Holt 
County  V.  Scott,  63  Neb.  176  (7S  N.  W.  681). 

271.  The  failure  of  a  county  Judge  to 
pay  to  bis  successor  in  office  or  the  person 
entitled  thereto  money  which  was  deposited 
with  him  in  condemnation  proceedings  con- 
stitutes a  breach  of  the  obligation  of  his 
official  bond,  and  there  accrues  a  cause  of 
action  in  favor  of  the  person  damaged  by 
said  breach.  (1898)  Chicago,  B.  A  Q.  R. 
Co.  V.  Philpott,  56  Neb.  212  (76  N.  W.  550); 
(1899)  Olorfe  v.  Dougku,  58  Neb.  571  (79  N. 
W.  168). 

 VaUdlty  of  bond. 

272.  (1896.)  A  county  treasurer's  bond 
should  be  approved*  by  the  county  board. 
Stoner  v.  Keith  County,  48  Neb.  279  (67  N. 
W.  311). 

273.  (1896.)   C^>ns*deratlon  Add  sufficient 

for  an  additional  official  bond  of  county 
treasurer  which  was  executed,  delivered,  and 
approved  during  the  principal's  term  of 
ofilce.  Stoner  v.  Keith  County,  48  Neb.  279 
(67  N.  W.  311). 

274.  (1896.)  The  approval  of  the  official 
bonds  of  county,  precinct,  and  township  offi- 
cers, is  the  act  of  the  county  board  as  a 
body,  and  not  the  act  of  an  Individual  mem- 
ber or  members.  Stoner  v.  Keith  County, 
48  Neb.  279  (67  N.  W.  311). 

275.  (1896.)  An  official  bond  which  has 
been  presented  to  a  county  board  and  ap- 
proved, binds  the  sureties  though  ther 
signed  the  bond  conditionally,  the  board 


having  no  notice  of  the  condition  and  there 
being  nothing  to  raise  the  duty  of  inquiry 
as  to  the  manner  of  executing  the  bool 
Stoner  v.  Keith  County,  48  Neb.  279  (67  N. 
W.  311). 

276.  (1896.)  The  knowledge  of  one  mem- 
ber of  a  county  board,  at  the  time  of  its  ap- 
proval by  them,  of  the  conditional  signing 
of  a  county  treasurer's  bond  by  the  suretla, 
not  shown  to  have  been  Imparted  to  the 
board,  is  not  knowledge  of  or  notice  to  the 
board  of  such  fact  Stoner  v.  Keith  County. 
48  Neb.  279  (67  N.  W.  311>. 

277.  (1896.)  Parties  who  signed  a  county 
treasurer's  bond  subsequent  to  its  approval, 
as  additional  sureties  must  be  presumed  to 
have  known  what  would  be  the  effect  of 
such  signing.  Including  the  discbarge  of 
the  prior  sureties,  and  they  became  boand 
and  liable  for  any  subsequent  failure  or 
default  of  the  principal  in  the  bond  to  per- 
form its  obligations.  Stoner  v.  Keith 
County,  48  Neb.  279  (67  N.  W.  811). 

278.  (1898.)  The  official  bond  of  a 
county  officer  is  not  void  because  It  doa 
not  specify  or  designate  the  term  for  which 
the  principal  obligee  was  elected  or  ap- 
pointed. Perkins  County  v.  Jftller,  65  Neb 
141  (75  N.  W.  577). 

279.  (1898.)  The  official  bond  of  countv 
clerk  Is  not  void  by  reason  of  Its  being,  ir* 
form.  Joint,  instead  of  joint  and  several  sa 
required  by  statute,  nor  because  it  falls  to 
designate  the  term  for  which  he  was 
elected.  Perkins  County  v.  Miller,  65  Keb. 
141  (75  N.  W.  577). 

280.  (1899.)  If  the  bond  of  a  county 
officer  is  given  and  approved,  the  office  ob- 
tained and  enjoyment  of  the  fees  and 
emoluments.  In  an  action  on  the  bond  tar 
damages  for  a  breach  of  the  obligation  it 
will  not.  In  favor  of  the  signers  of  It,  I* 
adjudged  void  because  Joint  alone,  but  will 
be  held  good  to  the  extent  it  in  form  com' 
plies  with  the  statutory  requiremeats  in 
such  regard.  CJark  v.  Douglas,  58  Neb.  571 
(79  N.  W.  168). 

281.  (1903.)  The  fact  that  an  offlcfal 
bond  of  a  county  officer  as  executed,  is  Joint, 
instead  of  joint  and  sereral  as  required  by 
statute,  is  not  an  objection  thereto  of  i^ch 
the  obligors  upon  the  instrument  can  avail 
themselves  as  a  defense.  The  bond  is  good 
to  the  extent  it  complies  with  the  staute  In 
that  regard.  Wilcox  v.  Perkins  County.  70 
Neb.  139  (97  N.  W.  236;  113  Am.  St.  Rep. 
779). 
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— 'IndemniflcatioiL  of  turetiM. 

282.  (1902.)  Although  a  coun^  may  not 
demand  of  a  county  treasurer  to  Indemnify 

le  sureties  on  hla  official  bond,  a  mortgage 
given  by  him  to  indemnify  hie  sureties  is 
not  illegal  or  void  because  at  the  time  It 
Tras  given  the  grantor  was  suspected  of  em- 
bfczzling  public  funds,  and  the  mortgage  was 
given  to  protect  the  sureties  in  case  a  de* 
falcatlon  should  ensue.  Harlan  County  v. 
Whitney,  65  Neb.  105  (90  N.  W.  993,  101 
Am.  St.  Rep.  610). 

 Discharge  of  snreties. 

283.  (1896.)  Additional  sureties,  by  sign- 
ing a  county  treasurer's  bond  after  its  ap- 
proval without  the  knowledge  and  consent 
of  the  original  sureties,  release  the  latter 
from  future  liability  on  the  bond  and  be- 
come liable  thereon  for  any  subsequent  de- 
fault of  the  principal.  Stoner  v.  Keith 
County,  48  Neb.  279  (67  N.  W.  311). 

284.  (1897.)  Sureties  executed  a  county 
treasurer's  bond  with  the  provision  of  sec- 
tion 21.  chapter  10,  Complied  Statutes,  In 
contemplation  and  forming  a  part  of  their 
contract,  and  they  are  not  released  from 
liability  on  the  bond  by  the  board's  requir- 
ing additional  sureties.  Holt  County  v. 
acott,  53  Neb.  176  (73  N.  W.  681). 

Action  on  bond. 

286.  (1888.)  Where  a  county  treasurer 
Is  in  default  In  respect  to  the  county,  state, 
school  district,  precinct  bond,  city,  and  other 
funds,  and  his  bond  has  been  canceled  and 
bondsmen  discharged  by  a  Judgment  of  the 
district  court  of  the  proper  county,  an  ac- 
tion will  lie  against  him  in  the  name  of  the 
proper  county  for  all  such  funds  In  respect 
to  which  he  is  a  defaulter.  In  such  case 
the  county  proceeds  under  a  form  analogous 
to  that  of  a  trustee  of  an  express  trust,  in 
respect  to  all  of  such  funds  other  than  those 
of  the  county  proper.  Thome  v.  Adamt 
Connty,  22  Neb.  825  (36  N.  W.  515). 

286.  (1891.)  Prior  to  the  act  of  1891,  p. 
347,  a  civil  action  by  the  nounty  would  not 
He  to  recover  back  profits  made  by  Its  treas- 
urer In  dealing  with  the  public  funds:  the 
only  remedy  was  a  prosecution  under  sec. 
124  of  the  criminal  code.  Wayne  County 
V.  BressJer.  32  Neb.  818  (49  N.  W.  782). 

287.  (1901.)  Where  through  mistake  a 
county  clerk  Is  allowed  to  retain  fees  in  ex- 
cess of  his  salary,  the  adjustment  of  the 
account  between  him  and  the  county  Is  not 
a  bar  to  an  action  by  it  to  recover  the  ex- 


cess. Sheibley  V.  Dixon  County,  61  Neb.  409 
(85  N.  W.  399). 

 Accrual  of  cause  of  action. 

288.  (1896.)  A  county  treasurer,  at  the 
close  of  his  term  of  office,  must  pay  over  to 
his  successor  all  moneys  In  his  hands  be- 
longing to  the  connty,  or  tor  which  he  Is 
liable  to  account.  If  there  has  been  no 
proof  of  any  particular  date  at  which  it  Is 
claimed  that  the  money  was  misappropri- 
ated by  a  county  treasurer,  or  other  proof 
than  that  he  failed  to  account  tor  and  pay 
over  to  his  successor  at  the  close  ot  the 
term  of  office  all  funds  for  which  he  was 
liable  to  account.  It  will  be  presumed  to 
have  occurred  at  the  close  of  the  term  and 
the  liability  accrues  as  of  such  time.  Stoner 
r.  Keith  County,  48  Neb.  279  (67  N.  W.  311). 

289.  (1902.)  An  action  brought  against 
a  county  treasurer  and  his  bondsmen  for 
the  recovery  of  moneys  alleged  to  have  been 
converted  by  such  treasurer,  is  not  prema- 
turely brought  It  commenced  after  the  ter- 
mination of  the  term  ot  office  of  such  treas- 
urer, and  after  he  has  given  a  bond  and 
qualified  as  his  own  successor  in  office. 
Thomtaen  v.  Hall  County,  63  Neb.  777  (89 
N.  W.  389:  57  L.  R.  A.  303). 

——Defenses. 

290.  (1898.)  That  plaintiffs  were  not  the 
owners  of  the  claim  on  which  the  action  was 
predicated  and  were  not  the  nal  parties  In 
interest  were  proper  matters  ot  defense  in 
an  action  by  one  holding  tax  certificates  to 
recover  against  sureties  of  a  county  treas- 
urer for  the  letter's  failure  to  turn  over 
redemption  money  in  his  bonds.  Levy  v. 
Cunningham,  66  Neb.  348  (76  N.  W.  882). 

 Limitation  of  action. 

291.  (1887.)  The  statute  of  limlUtlons 
commences  to  run  against  an  action  on  the 
bond  of  a  county  treasurer,  by  the  purchaser 
of  land  at  an  Illegal  tax  sale,  from  the  date 
of  such  sale.  Merriam  v.  UiUer,  22  Neb. 
218  (34  N.  W.  625). 

292.  (1887.)  An  action  on  the  official 
bond  ot  a  county  treasurer  for  selling  to  the 
plaintiff  certain  lands  for  delinquent  taxes, 
which  sale  is  alleged  to  be  void  for  the  want 
of  legal  proceedings  by  the  said  county 
treasurer  and  other  taxing  officers,  as  to  the 
time  within  which  the  same  may  be  com- 
menced, comes  within  the  provisions  of  sec- 
tion 14  of  the  code  of  civil  procedure,  and 
may  be  commenced  at  any  time  within  ten 
years  from  the  time  the  cause  of  action 
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accrued.  Merriam  v.  MUler,  22  Neb.  218 
(84  N.  W.  625);  (1887)  Alexander  v.  Over- 
ton, 22  Neb.  227  (34  N.  W.  629). 

 Fartle*. 

293.  (1891.)    An  action  brought  by  a 

connty  on  the  bond  of  Its  treasnrer  to  re- 
cover taxes  collected  by  him  for  the  state, 
was  properly  brought  In  the  name  of  the 
county,  while  the  taxes  were  due  the  state, 
yet  they  were  levied  and  collected  through 
the  connty  authorities  and  were  a  charge 
against  the  connty  until  paid  Into  the  state 
treasury.  VaUey  County  e.  fiobitwon,  32 
Neb.  254  (49  N.  W.  356). 

294.  (1896.)  Where  the  bond  of  a  county 
treasurer  was  presented  and  approved  at  or 
prior  to  the  commencement  of  his  term  of 
o(Bc3,  which  bond  was  signed  by  additional 
sureties  durlns  the  term  and  also  an  addi- 
tional bond  given  and  approved,  and  the  de- 
fault or  failure,  if  any.  of  the  principal  in 
the  dlschatge  of  the  duties  of  the  office  oc- 
curred at  the  close  of  his  term,  it  was 
proper  to  join  all  the  sureties  as  defendants 
In  one  action  on  the  bonds.  Stoner  v, 
Keith  County,  48  Neb.  279  i67  N.  W.  311). 

296.  (1898.)  That  plaintiffs  were  not 
the  owners  of  the  claim  on  which  the  action 
was  predicated  and  were  not  the  real  par- 
ties In  Interest  were  proper  matters  of  de- 
fense In  an  action  by  one  holding  tax  cer- 
tificates to  recover  against  sureties  of  a 
county  treasnrer  tor  the  latter's  failure  to 
turn  over  redwption  money  in  hfs  bonds. 
Levy  V.  Cunninghaftt,  66  Neb.  348  (76  N. 
W.  882). 

 Pleadlner. 

296.  (1879.)  A  suit  on  behalf  of  the 
public  against  a  county  treasurer,  tor  a 
breach  of  conditions  of  his  bond  must  be 
brought  by  the  county  clerk  at  the  direction 
of  the  state  auditor  or  the  county  commis- 
sioners, and  the  petition  must  allege  that 
it  is  so  Instituted.  Alhertaon  v.  Btate,  9 
Neb.  429  (2  N.  W.  742,  892). 

297.  (1884.)  A  petition  In  an  action  on 
a  county  treasurer's  bond,  which  contains 
no  allegation  that  the  treasurer  had  any 
of  the  county  money  in  his  bands  during 
the  term  covered  by  the  bond,  Is  Insufficient 
Buffalo  County  v.  Van  SicMe,  16  Neb  363 
(20  N.  W.  261). 

298.  (1884.)  A  petition  in  an  action  on 
a  county  treasurer's  bond,  which  contains 
no  allegation  that  the  treasurer  had  any  of 
the  county  money  in  hts  hands  during  the 


term  covered  by  the  bond,  if^  no  founds- 
tlon  for  the  Introduction  of  evidence  tend- 
ing to  prove  thtt  the  tiwasnrer  committed  a 
defalcation  by  taking  money  belongiiig  to 
one  fund  to  pay  warrants  drawn  upon  an- 
other fund,  or  by  his  taking  money  col- 
lected by  him  during  one  term  of  office,  aad 
applying  it  to  purposes  which  shoald  htT9 
been  supplied  by  funds  collected  in  a  fonner 
term,  and  by  him  misapplied.  Buffalo 
County  V.  Van  Sickle,  16  Nob.  363  (20  N. 
W.  261). 

299.  (1891.)  In  an  action  on  bond  of 
county  treasurer  to  recover  taxes  collected 
by  him  for  the  state,  the  petition  held  to 
state  a  cause  of  action.  Valley  County  v. 
RoMnaon,  32  Neb.  254  (49  N.  W.  3S6). 

300.  (1896.)  In  an  acUou  on  the  bonds 
of  a  county  treasurer,  the  county  pleaded 
the  reception  by  him  of  the  proceeds  of  tbe 
sales  of  certain  bonds,  the  disbursement  of  a 
part  of  the  funds,  and  the  failure  to  turn  orer 
to  his  successor  in  office  an  amount  of  such 
money.  The  treasurer  and  his  bondsmen  ad- 
mitted receiving  the  money,  but  as  to  his  fail- 
ure to  turn  any  portion  thereof  over  to  his 
successor  In  office  the  answer  was  a  general 
denial.  The  county  Introduced  proof  low- 
ing that  the  treasurer  charged  a  per  cent  of 
the  amount  of  the  proceeds  of  the  bonds  as 
collection  fees,  which  sum  he  retained  and 
did  not  pay  to  his  successor.  Held,  Under 
the  Issues  Joined  by  the  pleadings,  to  be 
eufficient  to  show  a  failure  to  comply  irtth 
the  obligations  of  his  bonds  and  that  It  did 
not  devolve  upon  the  county  to  further  show 
that  the  treasurer  had  received  all  the  fees 
to  which  he  was  by  law  entitled  for  his 
services;  that  if  there  was  any  sum  or  sams 
due  the  treasurer  from  the  county,  the  legiti- 
mate subject  of  set-off  or  counter-claim  in 
his  favor,  or  which  he  had  allowed  to  re- 
main In  the  county  treasury  in  payment  of 
the  amount  claimed  by  the  county  as  before 
indicated,  they  were  matters  constltatlng  a 
defense  and  should  have  been  pleaded  as 
such  and  proved.  Stoner  v.  Keith  Countf, 
48  Neb.  279  (67  N.  W.  811). 

301.  (1897.)  In  an  aeUon  on  the  official 
bond  of  a  county  treasnrer,  answer  k«ld 
to  plead  an  adjudication  against  the  county 
by  the  allowance  of  a  claim  by  the  countr 
board  in  Its  judicial  capacity  rather  tban 
an  allowance  of  the  accounts  of  such  treas- 
urer, and  hence  to  state  a  defense.  Tritet 
V.  Bitchcock  Oountv,  68  Neb.  79  (73  N. 
W.  216). 
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302.  (1901.)  Id  an  action  by  a  county 
on  an  o£BcIal  bond  of  a  county  officer  for 
fees,  an  answer  alleging  a  full  settlement 
with  the  county  eommlBsloners  preeents  a 
good  defense,  and  In  the  absence  of  a  reply 
entitles  the  defendant  to  a  judgment  on  the 
pleadings.  Douglat  County  v.  Bennettt  61 
Neb.  660  (8S  N.  W.  833). 

 Evidence. 

303.  (1879.)  In  an  action  ^^inst  a 
county  treasurer  for  moneys  collected  by 
him  for  the  state,  the  original  receipts  re- 
i-etved  by  blm  from  the  state  treasurer,  and 
used  by  him  In  his  settlement  with  the 
county  commlBsloners,  prima  facie  control 
as  to  the  amount  paid  by  him  to  the  state. 
AJbertson  v.  Btate,  9  Neb.  429  (S  N.  W. 
742,  892). 

304.  (1884.)  The  payment  by  a  county 
treasurer.  In  his  third  term,  of  warrants 
drawn  against  the  several  funds  during  bis 
second  term,  held,  under  the  circumstances 
disclosed  by  the  evidence,  no  evidence  of 
defalcation  during  the  third  term.  Buifalo 
County  V.  Tan  Sickle.  16  Neb.  363  (20  N. 
W.  261). 

305.  (1893.)  In  an  action  on  a  county 
clerk's  offlclal  bond  to  recover  fees  collected 
by  him  while  In  office  he  may  prove  that 

the  county  board  appointed  a  deputy  and 
fixed  his  salary,  and  that  thi  deputy  actu- 
ally rendered  the  services,  even  if  there  Is 
no  record  of  such  order  In  the  minutes  of 
the  county  board.  Ragosa  v.  Cuming 
County,  36  Neb.  37S  (54  N.  W.  683). 

 Amount  of  recovery. 

306.  (1897.)  In  an  action  on  the  bond 
of  a  county  clerk,  the  sureties  are  liable  for 
interest  on  a  claim  for  fees  retained  by  him 
in  excess  of  his  salary,  though  the  county 
made  no  demand  upon  him  for  payment  of 
the  excess.  Bazelet  v.  Holt  County,  51 
Neb.  716  (71  N.  W.  717). 

307.  (1902.)  In  an  action  by  a  county 
against  a  county  treasurer  and  bis  bonds- 
men to  recover  funds  alleged  to  have  been 
converted  by  the  treasurer.  It  is  not  error 
to  compute  interest  on  such  funds  from  the 
date  at  which,  under  the  terms  of  the  stat- 
ute and  the  official  bond,  the  funds  should 
have  been  accounted  for  and  turned  over 
to  the  successor  In  office  of  such  treasurer. 
Thomaaen  v.  Hal}  County,  63  Neb.  777  (89 
N.  W.  389;  57  L.  R.  A.  303). 


m.  PHOPZBTT,  CONTBACTS  AND  UA- 

A.  Fnbllo  Buildings  and  OthM  Property. 

Construction  and  maintenance  of  public 
hrldges,  see  Bridges. 

Oounty  roads,  see  Hightoaya. 

Liability  of  county  for  taking  over  private 
bridge,  eW  Eminent  Domain,  {44. 

Authority  to  make  public  improvements 
In  general,  see  ante,  SS  39-41. 

Damages  from  construction  and  mainte- 
nance of  public  building,  see  poat,  8  371. 

Liability  for  land  taken  for  public  roads, 
see  Highwaya,  SI  88-90. 

Purchase  of  poor-faim 

308.  (1872.)  County  commissioners  have 
power  to  buy  a  poor-farm  for  the  county, 
but  not  to  give  promissory  notes  or  a  mort- 
gage In  payment  for  the  same.  Stewart  v. 
Otoe  County,  2  Neb.  177. 

Sale. 

309.  (1897.)  The  question  of  the  ttUe 
to  the  land  attempted  to  be  sold  by  the 
commissioners,  and  the  validity  of  the  con- 
veyance or  deed,  were  but  Incidental  to  the 
main  one  of  the  validity  of  the  sale  and 
must  follow  Its  decision,  hence  were  not  so 
Involved  in  the  consideration  and  adjudica- 
tion of  the  claim  before  the  commissioners 
as  to  present  the  question  of  their  effect  on 
the  Jurisdiction  to  hear  and  pass  thereon. 
Stenberg  v.  State,  ex  rel.  Keller,  SO  Neb. 
127  (69  N.  W.  849). 

 SnbmlBsion  of  question  to  popular 

vote. 

310.  (1889.)  The  language  of  section  30 
of  part  1,  chapter  18,  of  the  Compiled  Stat- 
utes, held  to  require  a  number  of  votes  equal 
to  two-thirds  of  all  the  votes  cast  upon  any 
one  question,  or  for  all  of  the  candidates  for 
any  one  office  voted  for,  or  to  be  filled,  at  the 
election  at  which  Is  submitted  a  question  of 
selling  the  public  grounds  or  buildings  of 
a  county,  to  be  cast  In  favor  of  such  prop- 
osition, In  order  to  the  adoption  of  such 
proposition.  State,  ex  rel.  Mann,  v.  Ander- 
son. 26  Neb.  517  (42  N.  W.  421). 

311.  ((1889.)  The  "two-thirds  of  the 
votes  cast"  at  an  election,  as  provided  for 
by  section  30  of  chapter  18,  Compiled  Stat- 
utes, means  two-thirds  of  the  votes  cast  at 
the  election.  State,  ex  rel.  Mann,  v.  Ander- 
aon,  26  Neb.  517  (42  N.  W.  421). 

312.  (1895.)  The  provision  of  section  24. 
chapter  18,  Complied  Statutes,  that  county 
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boards  ahall  not  sell  the  public  grounds  of 
any  county  without  having  first  submitted 

the  question  to  the  electors  thereof,  Is  man- 
datory  and  an  express  limitation  upon  the' 
powers  of  the  several  counties.  Douglas 
County  V.  Keller,  43  Neb.  635  (62  N.  W.  60). 

313.  (1895.)  A  sale  of  the  public  prop- 
erty of  a  county  made  without  the  consent 
of  a  majority  of  the  electors  voting  at  an 
election  authorized  by  law.  Is  a  nullity  and 
passes  no  title  to  the  purchaser.  Douglaa 
County  V.  Keller,  43  Neb.  635  (62  N.  W.  60). 

314.  (1895.)  Where  a  county  bo^rd  offers 
for  sa^e  the  public  property  of  the  county, 
claiming  as  authority  for  such  action  the 
consent  of  a  majority  of  the  electors  ex- 
pressed at  a  general  election,  a  purchaser  at 
such  sale  in  an  action  to  recover  the  price 
paid  (the  sale  having  been  adjudged  void 
for  want  of  authority),  will  not  be  charge- 
able with  constructive  notice  of  the  fact 
that  the  proposition  to  sell  was  In  fact  de- 
feated. Douglas  County  v.  Keller,  43  Neb. 
635  (62  N.  W.  60). 

315.  (1896.)  The  mere  segregating  by 
the  county  board  of  the  fifty  acres  from  the 
poor-farm  tract  and  he  platting  thereof 
into  blocks  and  lots,  did  not  confer  power 
upon  the  county  commissioners  to  sell  such 
lots  until  first  empowered  to  make  such 
sale  in  the  mode  indicated  by  section  24, 
article  I,  chapter  18,  Compiled  Statutes. 
Htcnberg  v.  State,  ex  rel.  Keller,  48  Neb. 
299  (67  N.  W.  190). 

316.  (1897.)  The  requirements  of  sec- 
tion 30,  article  I,  chapter  18,  Compiled  Stat- 
utes, in  regard  to  the  proportion  of  votes 
which  must  have  been  cast  In  favor  of  a 
proposition  submitted  at  an  election,  to  work 
its  adoption,  held  applicable  to  the  submis- 
sion of  a  proposition  to  sell  the  public 
grounds  of  a  county.  Stenberg  v.  State,  ex 
rel.  Keller,  50  Neb.  127  (69  N.  W.  849). 

317.  (1897.)  The  act  passed  during  the 
legislative  session  of  1887  entitled  "An  act 
to  amend  section  23  of  an  act  entitled  'An 
act  concerning  counties  and  county  officers,' 
approved  March  1,  A.  D.  1879,"  did  not  re- 
peal the  succeeding  section  24  of  the  act  of 
1879,  as  dependent  upon  section  23;  neither 
did  It  repeal  section  24  by  implication. 
(Session  Laws,  1887,  p.  350,  ch.  26.)  Sten- 
berg V.  State,  ex  rel.  Keller,  50  Neb.  127  (69 
N.  W.  849). 

318.  (1897.)  The  determination  of 
whether  or  not  the  proposition  to  sell  the 


public  grounds  of  the  county  recdred  the 
required  number  of  votes  to  work  its  wivf- 
tion,  was  not  a  matter  for  the  offlcl&l  deter- 
mination of  the  county  board.  The  author- 
ity to  make  the  sale  depended  upon  it  ap- 
pearing from  the  abstract  of  the  votes  made 
during  the  offlclai  canvass  of  the  returns  of 
the  election  and  filed  with  the  county  clerit 
that  in  fovor  of  the  proposition  the  requi- 
site number  of  votes  had  been  cast  Ae 
no  official  finding  of  the  board  which  at- 
tempted the  sale  was  neceraary,  the  action 
of  the  county  board  which  subsequently  en- 
tertained and  passed  upon  the  claim  of  pur 
chasers  at  the  sale  for  repaymoit  of  the 
consideration,  the  claim  being  based  on  the 
void  character  of  the  sale  for  lack  of  au- 
thority in  the  commisslners  to  make  it.  did 
not  involve  a  review  of  reversal  of  the  find- 
ing of  the  former  board.  Stenberg  v.  State, 
ex  rel.  Keller,  60  Neb.  127  (69  N.  W.  848). 

Constmotion  of  public  buildlnga. 

319.  The  act  approved  Febmary  2$, 
1889,   to   amend   the   second   division  of 

section  25  of  chapter  18  of  Ck>mpiled  Stat- 
utes of  1887,  relating  to  county  buildings 
and  offices,  as  amended  by  act  of  March  31. 
1887,  held,  to  be  constitutional  and  valid 
from  the  date  of  passage.  (1888)  State,  ez 
rel.  Bumham,  v.  Babcook,  23  Neb.  128  (36 
N.  W.  348);  (1889)  Fenton  v.  Yule,  27  Neb. 
758  (43  N.  W.  1140);  (1889)  Saird  v.  Todd. 
27  Neb.  782  (43  N.  W.  1143);  (1889)  State 
V.  Partridge,  29  Neb.  168  (46  N.  W.  290). 

320.  (1889.)  Designation  of  the  ground 
upon  which  a  public  building  is  to  be 

erected  in  proposition  for  erection  thereof, 
is  mere  surplusage,  unless  It  appear  plainly 
that  voters  were  misled  thereliy.  Fento* 
V.  Yule,  27  Neb.  758  (43  N.  W.  1140). 

321.  (1889)  The  act  of  February  26, 18S9. 
by  amending  section  25,  chapter  18.  Com- 
piled Statutes  1887,  also  amends  by  Impli- 
cation section  30  of  the  same  chapter,  and 
the  vote  therein  required  for  the  erection 
of  public  buildings,  is  to  be  understood  is 
changed  from  two-thirds  to  a  simnle  ma- 
jority, though  said  section  verbally  remains 
as  before.  Fenton  v.  Tute.  27  Neb.  758  (« 
N.  W.  1140);  (1890)  State  v.  Partridge.  29 
Neb,  158  (45  N.  W.  290). 

Becord  books. 

322.  (1892.)  The  record  books  of  a 
county  are  purchased  and  paid  for  by  the 
county  and  owned  by  It,  althou^  th^  may 
relate  to  private  transactions  between  In* 
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aiTidualB.  Toncray  v.  Dodge  County,  33 
Neb.  802  (51  N.  W.  235). 

Cottrt  reports  distribnted  to  county  judges 

323.  <1900.)  Under  the  provisions  of 
BectioD  20,  chapter  19,  Compiled  Statutes, 
the  supreme  court  reports  distributed  to 
connty  Judges  belong  to  the  office  and  not 
to  the  Individual.  OUffora  v.  Hall  County, 
60  Neb.  506  (83  N.  W.  661;  50  L.  R.  A.  733). 

324.  (1900.)  A  county  as  a  municipal 
corporation  has  no  such  interest  In  or  right 
cf  possession  to  the  reiwrts  of  the  supreme 
court,  distributed  to  county  judges  in  ac- 
cordance with  law,  as  will  authorize  It  to 
maintain  replevin  proceedings  against  one 
who  wrongfully  retains  possession  of  the 
tame.  Clitfora  v.  Hall  County,  60  Neb.  506 
(83  N.  W.  661;  60  L.  R.  A.  733). 

Bental  of  offices. 

325.  (1898.)  Where  a  county  rents  rooms 
for  one  of  it?  officers  and  puts  him  in  pos- 
session thereof  with  the  records  and  prop- 
erty t»ertainlng  to  his  office.  It  Is  bound  to 
pay  the  stipulated  rental  so  long  as  such 
officer  continues  in  possession.  Dean  v. 
Saunderg  County,  65  Neb.  769  (76  N.  W. 
450). 

B.  Contracts. 
Specific    performance    of    contract  by 
coanty  to  purchase  lands,  see  Specific  Per- 
fomance,  i  38. 

Claims  by  contractors  for  compensation, 
see  post,  S  606. 

Contracts  at  meetings  of  board  away  from 
county  seat,,  see  ante,  1 109. 

Employment  of  person  to  examine  ac- 
counts of  officers,  see  ante,  H  267,  268. 

Limitation  on  power  to  Incur  indebted- 
Dess,  see  post,  §§  404-409. 

Contract  to  prevent  competition  in  bids 
for  public  contracts,  see  Contracts,  ||  133- 
135. 

Liabilities  for  necessaries  furnished  to 

pest  bouse,  see  Health,  8  3. 

Contracts  for  repair  or  construction  of 
highway,  see  Highways,  H  155-157. 

Compelling  award  of  rantract  to  lowest 
bidder,  see  Mandamua,  i%  193-203. 

Compelling  letting  contract  to  bidder  for 
I^ublishlng  tax  list,  see  Mandamus,  H  208, 
209. 

Formal  requisites. 

326.  (1880.)  A  county  Is  not  liable  on 
a  contract  entered  Into  by  the  commission- 
ers with  another  to  grade  an  approach  to 
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a  bridge  where  such  contract  was  made 
verbally  and  not  while  the  board  was  In 
public  session.  Merrick  County  v.  Batty, 
10  Neb.  176  (4  N.  W.  969). 

327.  (1896.)  Where  a  contract  was  made 
by  plaintiff  and  the  ccunty  board  whereby 
the  former  was  to  construct  a  bridge  before 
the  act  requiring  counties  to  build  and  keep 
all  bridges  repaired  went  Into  effect,  an 
action  for  extra  work  ordered  by  the  com- 
missioners cannot  be  maintained  when  the 
petition  does  n»t  show  that  such  extra 
work  was  ordered  after  the  above  statute 
took  effect,  and  that  the  proper  proceedings 
bad  been  complied  with  by  the  board  in 
awarding  such  contract.  TuUock  v.  Webster 
County,  46  Neb.  211  (64  N.  W.  705). 

328.  (1904.)  Unless  the  statute  regulat- 
ing the  letting  of  contracts  for  the  furnish- 
ing of  county  supplies  Is  strictly  complied 
with,  the  proceeding  and  consequent  con- 
tract will  be  void.  Woodruff  v.  Welton,  70 
Neb.  665  (97  N.  W.  1037). 

329.  (1907.)  A  resolution  adopted  by  a 
county  board  whereby  a  particular  news- 
paper is  designated  as  the  one  in  which 
delinquent  tax  list  shall  be  published  does 
not  constitute  a  contract  between  the  county 
and  the  newspaper  publishers.  World  Pub- 
lishing Co.  V.  Douglas  County,  79  Neb.  849 
ai3  N.  W.  639). 

Compliance  with  vote  authorizing  contract. 

330.  (1902.)  Where  county  commission- 
ers, acting  for  a  precinct  which  has  voted 
bonds  In  aid  of  internal  improvements  un- 
der section  14,  chapter  45,  Complied  Stat- 
utes, have  entered  into  a  contract  differing 
substantially  as  to  the  parties  thereto  or 
terms  thereof  from  that  voted  upon.  It  Is 
not  binding  upon  the  municipality.  Keith 
County  V.  Ogallala  Power  A  Irrigation  Co., 
64  Neb.  35  (89  N.  W.  375). 

331.  (1902.)  Where  bonds  are  voted  by 
a  precinct  In  aid  of  a  work  of  interna!  Im- 
provement under  section  14,  chapter  45, 
Compiled  Statutes,  the  terms  of  the  propo- 
sition set  forth  In  the  notice  of  election  are 
to  be  taken  as  defining  the  authority  of  the 
county  commissioners  In  contracting  with 
reference  to  such  improvement.  Keith 
County  V.  Ogallala  Pmcer  <6  Irrigation  Co., 
64  Neb.  35  (89  N.  W.  375). 

Proposals  or  bids. 

332.  (1882.)  Bids  for  supplies,  when 
filed,  must  conform  to  advertisement;  bid 
to  furnish  articles  "at  what  it  cost  to  lay 
them  down,"  held  indefinite;  omission  of 
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two  articles  of  insignificant  value,  held  not 
tc  Invallfate  bid.  State,  ex  rel.  Whedon,  v. 
York  County,  13  Neb.  57  (12  N.  W.  816). 

333.  (1882.)  All  bids  for  books,  blanks, 
and  stationery,  for  supplies  for  county  offl- 
cers  must  be  filed  with  the  county  clerk  on 
or  before  the  first  day  of  January.  The 

comnitsBloners  have  no  authority  to  con- 
sider a  bid  filed  thereafter.  State,  ex  rel. 
Whedon,  v.  York  County,  13  Neb.  57  (12 
N.  W.  816). 

334.  (1882.)  A  bid  for  auppiies  must 
state  the  price  for  which  the  articles  will 
'oe  furnished,  a  proposal  to  furnish  them 
for  "what  it  costs  to  lay  them  down"  being 
insufflcient.  State,  ex  rel.  Whedon,  v.  York 
County,  IS  Neb.  67  (12  N.  W.  816). 

335.  (1882.)  The  omission  of  two  arti- 
cles of  inslgniflcant  value  from  a  hid  to  fur- 
nish supplies  will  not  invalidate  it.  State, 
ex  rel.  Whedon,  v.  York  County,  13  Neb.  57 
(12  N.  W.  816). 

336.  (1886.)  The  county  board  may  re- 
ject all  bids  for  supplies;  but  upon  doing 
so  it  l8  its  duty  to  again  advertise  for  the 
furnishing  of  supplies.  State,  ex  rel.  Olobe 
Publishing  Co.,  v.  Satine  County,  19  Neb. 
253  (27  N.  W.  122). 

337.  (1886.)  A  taxpayer,  in  a  proper 
case,  may  compel  the  county  board  to  talie 
the  necessary  steps  to  let  the  contract  for 
supplies  to  the  lowest  bidder.  State,  ex  rel. 
Olobe  Publishing  Co.,  v.  Saline  County.  19 
Neb.  263  (  27  N.  W.  122). 

338.  (1894.)  Under  the  provisions  of 
section  83,  chapter  78,  Compiled  Statutes,  an 
Increase  of  1500  from  the  contract  price  for 
Ihe  erection  of  a  bridge  cannot  be  enforced 
when  such  increase  was  contracted  for  with- 
out bids  being  required  or  made  In  respect 
thereto.  Townaend  v.  BoU  County,  40  Neb. 
852  (59  N.  W.  381). 

339.  (1897.)  The  question  of  the  respon- 
sibility of  the  bidder  for  public  contracts 
was  not  left  for  the  general  judgment  and 
discretion  of  the  board.  State,  ex  rel.  Wood- 
ruff-Dunlap  Co.,  v.  Cornell,  62  Neb.  25  (71  N 
W.  961). 

 Advertisement. 

340.  (1885.)  Where  a  county  board  ad- 
vertises for  bids  for  the  erection  of  a  public 
bridge  which  will  cost  to  exceed  $500,  In  a 
newspaper  printed  and  of  general  circula- 
tion in  the  county,  and  also  with  a  consider- 
able circulation  throughout  the  state,  but 
one  advertUement  continued  for  four  con- 


secutive weeks  is  necessary.  Brown  v.  tfe^ 

rick  County.  18  Neb.  355  (25  N.  W.  356). 

341.  (1885.)  Where  the  county  board  act 
In  good  faith,  their  decision  as  to  the  selec- 
tion of  a  paper  In  which  to  advertise  can- 
not be  attacked  In  a  collateral  proceeding. 
Brown  V.  Uerrick  County,  18  Neb.  S6S  (23 
N.  W.  356). 

'■       Plans  and  specifications. 

342.  (1876.)  The  commissioners  have  no 
authority  to  require  each  bidder  for  the 
erection  of  a  bridge  to  accompany  his  bid 
with  his  own  plans  and  specifications,  th^ 
adopting  such  plans  as  they  see  fit  and  ac- 
cepting the  bid  accompanying  the  same,  no 
opportunity  being  given  to  others  to  bid  on 
such  plans.  Such  conduct  opens  the  door  to 
corruption,  favoritism,  and  fraud;  and  a 
contract  awarded  on  such  a  letting  is  sold. 
Slate  V.  Buffalo  County.  4  Neb.  150. 

343.  (1903.)  The  adoption  of  phuu  and 
specifications  Is  a  necessary  preliminaiy  to 
advertising  for  and  letting  a  contract  tf  the 
year  for  the  building  of  bridges,  and  snch 
advertising  and  letting  must  be  In  accord- 
ance with  the  plans-  and  specifications  so 
adopted.  Clorfc  v.  County  of  Lancaster,  69 
Neb.  717  (96  N.  W.  593). 

 Duty  to  let  to  lowest  bidder. 

344.  (1875.)  In  letting  contract  for  the 
erection  of  county  buildings,  and  for  im- 
provement of  sucb  roads  as  may  lie  of  gen- 
eral necessity,  county  commissioners  most 
award  the  same  to  the  lowest  respoTidblr 
bidder.   State  v.  Buffalo  County,  4  Neb.  150. 

845.  (1876.)  Public  bridges  are  part  of 
public  roads,  and  the  provisions  of  aertion 
16,  chapter  67.  (Jeneral  Etatutta.  requiring 
contracts  for  the  construction  of  roads 
to  be  let  to  the  lowest  competent  Udder, 
apply  to  the  letting  of  contracts  for  tlie 
erection  of  bridges;  and  it  Is  the  duty  of 
county  commissioners  to  adopt  plans  and 
specifications,  in  advance  of  the  letting,  as 
a  basis  on  which  bids  may  be  receired. 
State  V.  Buffalo  County,  4  Neb.  180. 

346.  (1875.)  Where  precinct  or  county 
bonds  are  placed  at  the  disposal  of  county 
commissioners  for  the  purpose  of  erecting 
a  wagon  bridge  over  the  Platte  river,  it  is 
their  duty  to  let  the  contract  for  the  con- 
struction of  the  same  to  the  lowest  respon- 
sible bidder;  failing  to  do  so,  such  bidder 
or  a  taxpayer  of  the  county  may  maintain 
an  action  to  compel  tbem  to  so  award  the 
contract.  State  v.  Buffalo  County,  4  Neb- 
150. 
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347.  (1880.)  Contracts  for  tlie  perma- 
nent improvement  of  roads  must  be  let.  to 
the  lowest  responsible  bidder.  Merrick 
County  V.  Batty,  10  Neb.  176  (4  N.  W.  969). 

348.  (1886.)  In  the  absence  of  fraud, 
where  the  board  rejects  all  bids,  the  lowest 
bidder  cannot  compel  the  awarding  of  the 
contract  to  himself.  State,  ex  rel.  0lohe 
PubUihiAg  Co.,  v.  Saline  County,  19  Neb.  263 
(2T  N.  W.  122). 

349.  (1886.)  In  procuring  the  supplies 
for  a  county  mentioned  in  section  149,  chap- 
ter 18,  Compiled  Statutes,  where  the  cost 
'^xceeds  $200,  it  Is  the  duty  of  the  county 
Voard,  after  due  notice,  to  let  the  contract 
to  the  lowest  bidder  that  can  give  adequate 
security  for  the  performance  of  the  agree- 
ment and  there  is  no  authority  to  let  such 
contracts  in  any  other  way.  State,  ex  rei. 
aiobe  Publiahinff  Co.,  v.  Saline  County,  19 
Neb.  263  (27  N.  W.  122). 

350.  (1888.)  There  being  no  law  making 
it  the  duty  of  a  county  board  to  let  by  con- 
tract to  the  lowest  bidder  the  printing  and 

publishing  of  the  delinquent  tax  list,  or 
the  proceedings  of  such  board,  a  mandamus 
will  not  be  Issued  from  this  court  to  com- 
pel such  action  by  them.  State,  ex  rel. 
Huse.  V.  Dixon  County,  24  Neb.  106  (87  N. 
W.  93S). 

351.  (1893.)  Where  the  cost  of  a  county 
bridge  exceeds  flOO,  contracts  for  the  erec- 
tion of  the  same  must  be  let  to  the  lowest 
competent  bidder  after  due  advertisement 
stating  the  general  character  of  the  work. 
state,  ex  rel.  Scott,  v.  Cunningham,  37  Neb. 
687  (56  N.  W.  486). 

Indemnity  against  liens 

352.  (1895.)  It  was  stipulated  In  a  con- 
tract for  the  erection  of  a  county  court 
house  that  the  contractor  staonM  receive 
eighty-five  per  cent  of  the  money  earned 
thereunder,  payable  on  monthly  estimates; 
also  "that  In  each  case  of  payment  a  cei4ifi- 
cate,  shall  be  obtained  by  the  contractor 
from  the  clerk  of  the  county  that  he  has 
carefully  examined  the  records  and  finds  no 
liens  or  claims  against  said  work  or  an  ac- 
count of  said  contractor.  Neither  shall  there 
be  any  lawful  claims  against  the  contractor 
in  any  manner,  from  any  source  whateven, 
for  work  or  material  furnished  on  said 
work."  Held,  A  promise  by  the  contractor 
to  satisfy  the  lawful  claims  of  laborers  and 
material-men,  and  that  the  sureties  on  his 
bond  tor  the  foithful  performance  of  the 


contract  are  liable  for  a  breach  of  such 
condition.  Korameyer  PlumMng  &  Heating 
Co.  V.  McCkty,  43  Neb.  649  (62  N.  W.  60). 

ATI  Tin  ai  or  continuing  contracts. 

363.  (1903.)  There  is  no  authority  for 
the  letting  of  annual  contracts  tor  repairing 
of  bridges  or  for  the  doing  of  such  repairing 
under  an  annual  contract,  where  the  amount 
exceeds  |100.  Clarke  v.  County  of  Lancas- 
ter, 69  Neb.  717  (96  N.  W.  693). 

363a.  (1908.)  Where  a  county  board  has 
entered  into  a  contract  for  the  construction 
of  bridges  for  the  period  of  one  year,  and 
before  the  expiration  thereof  attempts  to 
supersede  the  same  with  a  contract  much 
less  favorable  to  the  county,  damages  to 
the  taxpayers  will  be  presumed.  WAedon  v. 
Lancaster  County,  80  Neb.  682  (114  N.  W. 
1102). 

363&.  (1908.)  Where  the  county  board 
has  a  yearly  contract  for  tbe  construction 
of  all  bridges  in  the  county,  it  may  not 
make  another  to  take  effect  before  the  ex- 
piration of  the  first;  but  It  may.  If  the  oc- 
casion for  building  a  bridge  arises  during 
the  life  of  the  yearly  contract,  require  it' 
to  be  done  thereunder,  even  though  the 
same  cannot  be  completed  within  the  term 
thereof.  Whedon  v.  Lancaster  County,  80 
Neb.  682  (114  N.  W.  1102). 

353c.  (1908.)  Under  the  statute  author- 
izing the  county  board  to  make  yearly  con- 
tracts for  the  construction  of  all  bridge, 
such  contracts  may  not  be  made  for  a  shor- 
ter period  than  one  year,  nor  may  the 
county  board  evade  the  provisions  of  the 
statute  by  terminating  before  its  expira- 
tion a  contract  made  for  one  year.  Whedon 
V.  Lancaster  County,  80  Neb.  682  (114  N,  W. 
1102). 

Contracts  with  county  officials. 

354.  (1877.)  Goun^  oommlsslonera  have 
no  authority  either  personally  or  by  agent 
to  engage  in  the  business  of  erecting  public 
bridges  on  the  credit  of  the  county  The 
law  defines  their  power  and  points  out  the 
mode  of  its  exercise,  and  that  mode  is  ex- 
clusive. Fotlmer  v.  Nuckolls  County,  6  Neb. 
204. 

365.  (1904.)  Section  51,  article  I,  chap- 
ter 18,  Compiled  Statutes,  which  prohibits 
county  ofBcers  from  being  pecuniarily  In- 
terested in  or  receiving  the  benefit  of  any 
contract  e;cecuted  by  the  county  foi  the  fur- 
nishing of  supplies  or  any  other  purpose, 
is  general  In  its  nature,  and  applies  to  all 
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county  officers  and  to  every  class  of  con- 
tracts. Wilton  V.  Otoe  County,  71  Neb.  436 
(98  N.  W.  1050). 

Implied  contracts. 

3S6.  (1902.)  One  vbo  fumiBhes  labor 
and  materials  for  the  creation  of  a  public 
work,  in  good  faith,  but  In  the  alnence  of 
b  contract  such  as  Is  reQuired  by  statute,  is 
entitled  to  recover  their  reasonable  value, 
in  the  absence  of  a  statute  expressly  or  by 
necessary  Implication  denying  such  right. 
Cass  County  v.  Sarpp  County,  66  Neb.  476 
(97  N.  W.  352). 

Estoppel  to  deny  validity  of  contract. 

367.  (1884.)  Parties  dealing  with  a 
county,  or  other  municipal  corporation,  are 
under  peculiar  obligation  to  act  with  fair- 
ness and  good  faith,  as  such  corporation  can 
only  act  through  Its  records  and  other  In- 
strumentalities given  It  by  law.  Such  per- 
sons are  bound  to  take  notice  of  such  rec- 
ords, not  only  what  tbey  show,  but  also.  It 
such  be  the  case,  of  their  failure  to  show, 
matters  material  to  the  business  In  hand. 
Merriam  v.  Otoe  County.  15  Neb.  408  (19  N. 
W.  479). 

358.  (1901.)  A  party  who  has  received 
the  benefits  of  an  executed  contract  entered 
into  with  the  county  at  a  meeting  of  the 
county  board  Is  estopped  from  denying  the 
legality  of  the  session  at  which  such  con- 
tract was  entered  into.  Oreen  v.  Lancaater 
County,  61  Neb.  473  (85  N.  W.  439). 

Enjoining  letting  of  contract  or  payment. 

359.  (1877.)  Where  a  contract  provides 
for  the  payment  of  the  cost  of  a  bridge  In 
excess  of  the  19.000  received  from  county 
bonds,  on  warrants  drawn  on  the  bridge  and 
road  fund,  a  petition  that  alleges  the  want  of 
sufficient  money  in  the  road  fund  to  justify 
such  contract  Is  fatally  defective  If  no  men- 
tion is  made  of  the  condition  of  the  special 
bridge  fund.    Clorfc  v.  Dayton,  6  Neb.  192. 

3fiO.  (1904.)  The  fact  that  a  taxpayer 
Eeeldng  to  enjoin  a  county  board  trom  let- 
ting a  contract  for  the  furnishing  of  sup- 
plier, is  also  a  member  of  a  company  com- 
peting with  the  person  to  whom  such 
contract  has  been  attempted  to  be  let,  does 
not  estop  him  from  maintaining  the  pro- 
ceeding. Woodruff  V.  Welton,  70  Neb.  666 
(97  N.  W.  1037). 

Validity  of  partionlar  contracts. 

361.  (1879.)  County  commissioners  have 
no  power  to  purchase  a  private  bridge  over 
a  stream  within  the-  county;  and  an  award 


made  under  such  a  contract  is  a  nnlUty. 
McCann  v.  Otoe  County,  9  Neb.  324  (2  N. 

W.  707). 

362.  (1882.)  A  contract  between  coantr 
commissioners  and  a  firm  of  attomers 
whereby  the  latter  were  to  assist  in  placing 
on  the  tax  list  all  property  erroneously  left 
off,  for  which  tbey  were  to  receive  as  com- 
pensation 25  per  cent,  of  the  taxes  so  col- 
lected, is  void.  Platte  County  v.  Gemri. 
12  Neb.  244  (11  N.  W.  298). 

363.  (1886.)  A  contract  between  an  at- 
torney and  the  county  commissioners  to 
procure  the  refunding  of  certain  bonds  is- 
sued to  a  railroad,  for  a  per  cent,  ol  the 
proceeds  is  void,  as  t>eing  without  author- 
ity on  the  part  of  such  commissionerE  lo 
enter  into  such  a  contract.  State,  ex  ret. 
Webster,  v.  Lancaster  County,  20  Neb.  419 
(30  N.  W.  538). 

364.  (1907.)  A  county  attorney,  who  is 
required  by  law  and  by  the  order  of  the 
county  board  to  institute  actions  for  the 
benefit  of  the  county,  may  bind  the  county 
to  i>ay  the  reasonable  and  necessary  expense 
Incident  thereto.  Christner  v.  Hayes  County. 
79  Neb.  157  (112  N.  W.  347). 

Bights  and  remedies  of  contractor. 

365.  (1877.)  The  publisher  of  the  de- 
linquent tax  list  for  a  county  has  no  right 
to  withhold  from  the  treasurer  the  proof  of 
publication,  which  the  statute  requires  him 
to  deliver  to  that  officer,  because  of  the 
non-payment  of  his  fees,  and  if  he  do  m  It 
is  good  ground  for  a  refusal  of  the  county 
commissioners  to  allow  his  account  for  pub- 
lishing the  list.  Brown  v.  Otoe  County,  S 
Neb.  111. 

366.  (1877.)  Although  a  contract  was  il- 
legal by  reason  of  the  failure  of  the  com- 
missioners to  advertise  for  proposals  under 
a  plan  and  specifications,  still  the  contractor 
having  completed  the  bridge,  and  the  same 
having  been  accepted  by  the  eommlsslooers, 
he  is  entitled  to  compensation.  Under  such 
circumstances  i>ayment  will  not  be  eajoined 
at  the  suit  of  taxpayer.  Clark  v.  Dayton.  6 
Neb.  192. 

367.  (1880.)  When  the  state  conveys 
land  to  a  county  in  aid  of  the  erection  of  a 
bridge  and  the  same  Is  conveyed  to  a  con- 
tractor who  erects  the  bridge  as  required, 
he  may  recover  the  value  of  the  bridge  when 
bis  title  to  the  land  fails  In  consequences  of 
the  state  having  no  title  to  the  same.  Ciark 
V.  Saline  County,  9  Neb.  516  (4  N.  W.  US). 
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368.  (1886.)  Where  a  county  emploTs 
an  agent  to  refund  Its  Imnds,  and  before  the 
reTOcation  of  the  authority  he  necessarily 
performs  labor  and  expends  money  In  the 
prosecution  of  the  buBiness  from  which  the 
county  derives  benefit,  he  is  entitled  to  a 
fair  compensation  for  said  labor,  and  the  re- 
payment of  said  money.  State,  ex  rel.  Web- 
ster, V.  Lancaster  County,  20  Neb.  419  (30 
N.  W.  538). 

C.  County  Bxpensee  and  Ohai^es. 

Liability  of  county  for  redemption  money 
paid  to  treasurer,  see  post,  §  560. 

Expenses  connected  with  administration  of 
justice. 

369.  (1906.)  Where  the  judgment  of 
ronviction  of  one  found  guilty  of  a  felony 
Is  suspended  and  be  Is  remanded  to  the 
sheriff  of  the  county  where  .the  alleged 
Clime  was  committed,  the  county  is  liable 
for  the  cost  of  keepli^  the  prisoner  between 
the  time  of  the  first  couTictlon  and  his 
final  acquittal.  Brown  County  v.  Lampert, 
76  Neb.  536  (107  N.  W.  746). 

370.  (1906.)  The  county  from  which  a 
change  of  venue  In  a  criminal  case  Is  taken 
Is  not  liable  to  the  county  in  which  the 
trial  is  had  for  the  fees  of  such  jurors  of 
the  regular  panel  as  did  not  sit  upon  the 
trial  of  that  case.  Dawes  County  v.  iSioux 
County,  77  Neb.  567  (110  N.  W..  378). 

D.  Torts. 

Notice  of  defects  In  bridge,  see  Bridges, 
if  67-70. 

Actions  against  counties  for  negligence, 
eee  post,  S§  670-704. 

Constrnetion  and  condition  of  public  build- 
ing. 

Necessity  of  presentation  of  claim,  see 
post,  {597. 

371.  (1877.)  A  county  Is  not  liable  at 
the  ault  of  a  private  person  for  damages 
occasioned  by  -reason  of  the  erection  of  a 
connty  Jail  In  near  proximity  to  his  resi- 
dence. Neither  Is  It  liable  If  the  jail  be 
kept  in  so  filthy  a  condition  as  to  become 
an  actual  nuisance  to  those  persons  living 
near  it.  Wehn  v.  Commissioners  of  Qage 
County,  6  Neb.  494  (26  Am.  Rep.  497). 

Injuries  from  conatmction  of  highway  or 
ditch. 

372.  (1897.)  Althous^  an  action  for 
tort  does  not  lie  against  a  county.  In  the 
absence  of  a  statute  authorizing  it,  yet  since 
section  21,' article  I,  constitution,  provides 


that  property  ehall  not  be  taken  or  damaged 
for  public  use  without  compensation,  an  ac- 
tion will  lie  against  a  county,  by  a  prop- 
erty owner,  a  portion  of  whose  property  Is 
appropriated  and  the  balance  injured  by 
the  grading  of  a  highway.  Douglas  County 
V.  Taylor,  60  Neb.  535  (70  N.  W.  27). 

373.  (1901.)  Nominal  damages  can  not 
be  recovered  in  an  action  against  a  county 
upon  an  allegation  that  the  same  were  sus- 
tained by  reason  of  the  grading  of  a  street 
adjacent  to  the  property  of  the  owner  on 
the  theory  that  the  board  of  county  com- 
missioners were  guilty  of  a  breach  of  olB- 
cial  duty  to  plaintiff  In  not  serving  notice 
and  having  an  assessment  of  damages  and 
benefits.  Omaha  Loan  &  Trust  Co.  v.  Doug' 
las  County,  62  Neb.  1  (86  N.  W.  936). 

374.  (1903.)  A  county  U  not  liable  to 
landowners  for  Injuries  caused  by  the  dis- 
charge of  surface  water  from  ditches  con- 
structed lay  the  county  authorities  diverting 
such  water  from  its  natural  course.  Stacker 
V.  Nemaha  Ooiattyt  4  Unot.  230.(93  N.  W. 
721). 

375.  (1905.)  A  county  is  not  liable  In 
damages  to  an  Individual  landholder  for  the 
negligent  diversion  of  surface  water  in  the 
Improvement  and  construction  of  its  public 
highways.  Hopper  v.  DougUu  County,  76 
Neb.  329  (106  N.  W.  330). 

Hegligence  in  maintenance  of  highways. 

876.  (1903.)  Counties  governed  by  the 
township  organization  act  of  1895  are  re- 
lieved from  the  duty  and  liability  to  con- 
struct, maintain  and  keep  In  repair  ordi- 
nary highways  and  culverts.  Ooes  v.  Oage 
County,  67  Neb.  616  (93  N.  W.  923). 

377.  (1903.)  The  township  in  counties 
under  township  organizations  are  tx)und  to 
maintain  and  repair  the  highways  within 
the  township  districts,  and  are  liable  for 
injurtes  resulting  from  defects  in  such  high- 
ways. Ooes  V.  Oage  County,  67  Neb.  616  (93 
N.  W.  923). 

378.  (1903.)  Counties  which  have  adopted 
the  ownership  organization  act,  were  thereby 
taken  out  of  the  operation  of  section  4 
of  chapter  7  of  the  Session  Laws  of  1889, 
making  counties  liable  for  damages  sus- 
tained by  means  of  the  insufficiency  or 
want  of  repair  of  highways  and  culverts. 
Not  being  liable  at  common  law  for  a  fail- 
ure to  properly  construct  and  repair  the 
same,  no  recovery  can  be  had  against .  a 
founty  so  governed  for  damageq  BustalQed 
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by  reason  of  snch  fallurar  or  neglect  Qoea 
'  '  V.  G^ge  County,  67  Neb.  616  (93  N.  W.  923). 

Negligence  In  maintenance  of  bridges. 

379.  (1880.)  At  common  law  a  county 
is  not  liable  for  ttae  foflure  of  the  commle- 
Bioners  to  keep  a  brld^  in  repair.  Wood< 
V.  Colfax  Countv,  10  Neb.  652  (7  N.  W.269). 
269). 

380.  (1880.)  A  county  Is  not  liable  In 
damages  at  common  law,  or  under  the  Re- 
vised Statutes  of  1866,  for  Injuries  caused 
^y  the  breaking  down  of  a  public  bridge, 
which  was  caused  by  the  negligence  of  the 
county  commlssloDers.  Woodg  v.  Colfax 
County,  10  Neb.  552  (7  N.  W.  269).  [Over- 
ruled by  statute.  36  Neb.  141;  60  Neb.  636; 
63  Neb.  766.] 

381.  (1893.)  A  person  injured  by  the 
failure  of  a  county  aboard  to  keep  a  public 
bridge  la  repair  may  maintain  an  original 

>  action  for  damages  against  the  county  In 

any  court  of  competent  jurisdiction.  He  Is 
not  required  .  to  present  his  claim  to  the 
county  board  for  allowance  or  rejection. 
•  ollingstoorth  v.  Saundera  Countv.  36  Neb. 
141  (54  N.  W.  79). 

382.  (1896.)  A  county  Is  liable  la  dam- 
ages for  Injuries  resulting  from  an  unsafe 
county  bridge,  though  no  notice  of  the  de- 
fect, not  discernible  from  the  ordinary  tests 
county.  Raasch  v.  Dodge  County.  43  Neb. 
508  (61  N.  W.  725). 

38S.  (1904.)  The  county  cannot  be  held 
as  an  Insurer  of  those  who  have  occasion 
to  use  a  county  bridge.  If  the  defect  in  a 
J^rldge,  from  which  injury  and  damages  oc- 
cur to  the  person  using  it,  is  a  latent  de- 
fect, not  discernible  from  the  ordinary  testa 
and  examinations  usually  made  to  ascer- 
tain Its  condition,  and  if  those  charged  with 
such  examination  have  not  been  negligent 
In  their  duty  In  that  regard,  the  county 
cannot  be  held  liable  for  damages  caused 
by  such  latent  and  undiscoTSred  defects. 
Johnson  County  v.  Carmen,  71  Neb.  682  (99 
N   W.  502). 

884.  (1906.)  A  party  attempting  to  cross 
a  bridge  which  Is  a  part  of  a  highway  in 
the  absence  of  notice  to  the  contrary,  or 
facts  sufflcieot  to  put  him  on  inquiry,  has 
a  right  to  assume  that  It  Is  reasonably  safe 
for  the  accommodation  of  the  pnbllc  at 
large  In  the  various  occupations  pursued  In 
the  locality  where  the  bridge  Is  situated. 
City  of  Central  City  v.  Marquit,  76  Neb.  233 
(106  N.  W.  221). 

385.    (1906.)    One  who  Is  Injured  by  rea- 


son of  a  defective  bridge  while  riding  in 
a  private  vehicle  may  recover  from  a  county 
otherwise  liable,  notwithstanding  the  negli- 
gence of  the  driver,  which  may  have  con- 
tributed to  produce  the  Injury,  the  injured 
party  being  free  from  negligence  and  bar- 
ing no  authority  or  control  over  the  driver. 
Loso  V.  Lancaater  County,  77  Neb.  466  (109 
N.  W.  752). 

Acts  of  officers  and  agents. 

386.  (1877.)  There  Is  nothing  in  the 
legislation  of  this  state,  either  directly  or 
by  reasonable  Implication,  recognizing  the 
liability  of  counties  to  private  actions  for 
the  neglect  of  their  officers  In  the  perform- 
ance of  public  duties.  Wehn  v.  Commis- 
«toner«  of  Oage  County,  5  Neb!  494  (26  Am. 
at.  Rep.  497). 

387.  (1879.)  It  is  the  duty  of  the  treas- 
urer of  each  county  to  take  all  proper  meas- 
ures to  secure  to  each  school  district  tbm 
amount  of  liquor  licenses  to  which  it  is 
entitled.  But  the  county  is  In  no  way 
answerable  for  the  acts  of  the  treasurer  In 
respect  of  this  duty.  School  District  So.  2 
V,  Baline  County,  9  Neb.  403  (2  N.  W.  877). 

388.  (1903.)  A  county  is  only  liable  under 
section  131  of  the  revenue  act  for  the  mis- 
takes and  wrongful  acts  of  its  own  officers 
— the  officers  through  whom  Its  taxes  are 
levied  and  collacted.  Kelley  v.  Oage  County. 
67  Neb.  6  (93  N.  W.  194). 

389.  (1906.)  A  county  Is  not  liable  in 
damages  for  the  negligent  acts  of  its  offi- 
cers, unless  made  so  by  legislative  enact- 
ment. Hopper  V.  Dougla»  County,  75  Neb. 
329  (106  N.  W.  330). 

IV.  inSCAI.    KANAOBHBHT,  FtJBLIC 
DEBT,  SECUBITIES  AND  TAXA- 
TION. 

Depositaries  of  county  funds,  see  Oepon- 

tariea. 

Deposits  in  bank  by  treasurer  as  subject 
to  garnishment,  see  Gcmiahment,  f  20. 

Funds  subject  to  payment  of  damage  for 
highway  appropriation,  see  HigJuoays,  $1 

120,  121. 

Liability  of  commissioners  allowing  il- 
legal claim,  see  ante,  fit  120-188. 

In  generaL 

390.  (1898.)  The  fiscal  year  of  a  county 
Is  the  calendar  year.   State,  ex  rel.  Pearsoit, 

V.  Cornell,  64  Neb.  647  (76  N.  W.  25). 
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Idmitatlcn  of  amount  of  indebtedness. 

391.  (1872.)  Th&  provisions  of  the  cou- 
Btitution,  that  "the  state  shall  never  con- 
tract any  debt  for  works  of  internal  im- 
provement, or  be  a  party  in  carrying  on  such 
works,"  and  that  the  debts  of  the  state 
"sball  never  In  the  aggregate  exceed  flfty 
thousand  dollars,"  refer  to  the  state  alone, 
and  not  to  municipal  corporations.  Hallen- 
beck  V.  Hahn,  2  Neb.  377. 

392.  (1881.)  The  limitation  upon  county 
indebtedness.  Imposed  by  section  2,  article 
XII  of  tie  constitution,  relates  solely  to 
such  as  is  created  to  aid  in  the  construc- 
tion of  works  of  internal  improvement.  De 
Clerq  V.  Hager.  12  Neb.  186  (10  N.  W.  697). 

393.  (1891.)  A  county  board  cannot 
lawfully  incur  an  Indebtedness  against  the 
county  In  excess  of  the  taxes  levied  for  the 
current  year.  State,  ex  ral.  We%»el,  v.  Weir, 
33  Neb.  35  (49  N.  W.  785). 

Warranta. 

394.  (1880.)  No  warrant  can  be  drawn 
on  the  treasury  in  excess  of  the  flfty  per 
cent,  unless  there  are  funds  therein  avail- 
able for  the  payment  of  that  particular 
warrant.  State,  ex  tel.  Cody,  v.  Colfax 
County,  10  Neb.  29  (4  N.  W.  37?). 

396.  (1891.)  As  under  the  present  stat- 
ute each  warrant  must  specify  the  amount 
levied  and  appropriated  to  tbe  fund  upon 
which  It  Is  drawn,  and  the  amount  already 
expended  of  such  sum,  and  any  warrant 
drawn  after  seventy-flve  per  cent,  of  the 
amount  levied  for  the  year  Is  exhausted, 
where  there  are  no  funds  In  the  treasury 
for  the  payment  of  the  same,  shall  not  be 
chargeable  against  the  county.  i(  will  be 
impossible  for  any  county  to  issue  warrants 
In  excess  of  the  amount  authorized  by  tbe 
statutes  now  in  force  without  amending 
such  statutes.  In  re  Houae  Roll  31 
Neb.  505  (48  N.  W.  275). 

39fi.  (1891.)  A  county  board  cannot 
lawfully  issue  warrants  in  any  one  year, 
exceeding  In  the  aggregate  86  per  cent,  of 
the  levy,  unless  there  Is  money  In  the  treas- 
ury  for  the  payment  of  the  same.  State,  ex 
rel.  Weteel,  v.  Weir,  33  Neb.  35  (49  N.  W. 
785). 

397.  (1902.)  Warrants  drawn  upon  the 
general  fund  of  the  county.  In  excess  of  85 
per  cent  of  the  levy  for  that  fund,  and 
where  there  Is  no  money  In  the  treasury 
belonging  to  that  fund,  are  void.  Bacon 
V.  Dawet  County,  66  Neb.  191  (92  N.  W. 


313);  (1903)  National  Life  Ina.  Co.  v. 
Daice»  county,  67  Neb.  40  (93  N.  W.  187). 

 Bonds. 

398.  (1878.)  Where  a  county  votes  aid 
to  a  railroad  company  In  excess  of  the 
amount  authorized  by  law,  it  Is  simply  a 
void  act.  conferring  no  authority  on  the 
county  commissioners  to  Issue  the  bonds 
of  the  county  in  any  amount  whatever. 
Reineman  v.  Cwfinffton,  C.  <£  B.  H.  R.  Co., 
7  Neb.  310. 

399.  (1882.)  The  amount  for  which  a 
county  may  vote  Its  bonds  Is  not  affected  by 
the  precinct  bonds  voted  at  the  same  time 
which  if  considered  would  make  the  amount 
exceed  that  for  which  the  county  could 
vote  bonds.  JOnea  v.  Hurlburt,  13  Neb.  125 
(13  N.  W.  5). 

400.  (1882.)  Unpaid  Interest  on  former 
donations  made  by  a  county  to  railroads 
should  not  be  comiidered  In  making  up  ag- 
gregate which  county  is  entltlea  to  vote 
for  another  donation.  Jonea  v.  Hurlburt, 
13  Neb.  126  (13  N.  W.  5). 

401.  (1885.)  Under  the  provisions  of 
the  act  of  1873,  as  amended  In  1883,  au- 
thorizing counties  to  issue  bond^  "to  pay 
the  outstanding  unpaid  bonds,  warrants, 
and  indebtedness  of  a  county,"  such  bonds, 
with  those  previously  issued  and  unpaid, 
cannot  exceed  10  per  cent,  of  the  assessed 
valuation  of  the  county.  State  v,  Babcock, 
18  Neb.  141  (24  N.  W.  556). 

402.  (1889.)  County  bonds  for  Internal 
improvements,  creating  a  public  debt  prior 
to  November  l,  1875,  to  be  satisfied  by  levy 
on  the  total  Vbluation  of  the  county,  are 
not  an  assessment  of  taxes  within  the  limi- 
tation of  section  5  of  article  IX  of  the 
constitution,  but  are  an  "Indebtedness  ex- 
isting at  the  adot^lon  of  the  constitution," 
not  subject  to  the  restriction  "of  one  and  a 
half  dollars  per  one  hundred  doHars  valua- 
tion" of  the  total  levy  of  the  board  of 
county  commissioners.  Baird  v.  Todd,  27 
Neb.  782  (43  N.  W.  1143);  (1890)  State, 
ex  rel.  Powera,  v.  Partridge,  29  Neb.  168  (45 
N.  W.  290). 

403.  (1904.)  Where,  by  the  terms  of  the 
proposition  voted  on,  the  bonds  are  not  to 
be  issued  until  a  future  time  and  on  the 
happening  of  a  future  event,  the  assessed 
valuation  of  the  county  last  made  before 
such  bonds  are  actually  issued  should  be 
taken  as  the  basis  in  limiting  the  amount 
of  such  issue.  Colbum  v.  McDonald,  72 
Neb.  431  (100  N.  W.  961). 
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Contracts  involTlnir  indebtedneu  or  expen- 
ditUM. 

404.  (1877.)  Section  16  Of  tbe  road  law, 
as  construed  by  this  court  In  the  case  of 
People  V.  Commisaioners  of  Buffalo  County, 
4  Neb.  150,  applies  to  contracts  for  erection 
of  bridges  as  well  as  to  those  for  tbe  Im- 
provement of  roads,  and  prohibits  tbe  com- 
mlssloners  from  entering  Into  a  contract 
for  the  expenditure  of  more  than  double 
the  amount  of  money  on  hand  to  the  credit 
cf  tbe  bridge  fund.  Clark  v.  Daj/ton,  6  Neb. 
192. 

405.  <1902.)  Under  the  provisions  of 
section  34,  article  I,  chapter  18,  Compiled 
Statutes  1899,  It  Is  not  unlawful  for  a 
county  board,  after  estimate  made  and  prior 
to  its  meeting  as  a  board  of  equalization,  to 
anticipate  the  levy  for  the  current  year, 
and  contract  an  indebtedness  upon  a  par* 
tlcular  fund  within  the  estimate,  although 
there  Is  at  the  time  no  money  in  the  treas- 
ury to  the  credit  of  such  fund  for  the  pay- 
ment of  the  indebted uess,  tf  in  contracting 
such  indebtedness  the  board  remain  within 
the  limits  prescribed  by  the  constitution 
and  the  statutes.  Austin  Mfg.  Co.  v.  Brown 
Ccuntv,  65  Neb.  60  (90  N.  W.  929).  [Modi- 
fled.  Clark  V.  Lancaster  Oountj/,  69  Neb. 
717.] 

406.  (1903.)  It  ts  unlawful  for  the 
county  board  of  any  county  In  this  state 
to  make  any  contracts  for  or  Incur  any  in- 
debtedness against  the  county  In  excess  of 
the  tax  levied  for  county  expenses  during 
the  current  year.  Austin  Mfg.  Co.  v.  Colfax 
County,  67  Neb.  101  (93  N.  W.  146). 

407.  (1903.)  A  contract  by  county  com- 
missioners to  purchase  a  roaa  scraper,  to  be 
paid  tor  In  three  payments  from  tax  levies 
(or  three  following  years,  Is  void.  Austin 
Mfff.  Co.  V.  Colfax  County,  67  Neb.  101  (93 
N.  W.  145). 

408.  (1903.)  The  limitation  on  the  pow- 
er of  the  county  board  to  contract  for  bridge 
building  to  cost  a  sum  not  greater  than 
the  amount  of  money  on  hand  In  the  county 
bridge  fund  derived  from  a  levy  of  previous 
years  and  two-thirds  of  the  levy  of  the 
current  year,  gives  no  auttaortty  to  the 
board  to  take  Into  account  the  levy  of  the 
current  calendar  year  prior  to  the  making 
of  such  levy.  Until  It  Is  made  there  is  no 
"levy  "of  the  current  year."  Clark  v.  County 
of'LcTicaater,  69  Neb.  717  (96  N.  W.  S93). 

409.  (1907.)  In  mandamus  to  compel 
repair  of  bridges,  the  court  will  not  pre- 


sume, when  the  whole  contracted  sum  Is 
In  excess  of  the  statutory  allowance,  that 
any  one  contract  Is  in  excess  of  the  amoont 
allowed,  and  therefor  void.  Stt^e,  ex  rd. 
ElUa,  V.  Switeer,  79  Neb.  78  (112  N.  W. 
297). 

Borrowing  money. 

410.  (1896.)  A  county  has  snfflcient  au- 
thority to  raise  money  otherwise,  and  an 
agreement  of  its  treasurer  that  if  money  is 
advanced  by  a  bank  for  certain  county  par- 
poses,  such  bank  shall  be  relieved  to  a  cer- 
tain extent  from  liability  to  the  county  as 
ft  depository  Is  not  enforceable.  Commercial 
iStote  Bank  of  Neligh  v.  Antelope  Countg, 
48  Neb.  496  (67  N.  W.  465). 

Custody  and  deposit  of  funds. 

411.  (1888.)  A  county  treasurer  may  be 
compelled,  by  mandamus,  to  pay  over  moner 
belonging  to  a  cll^.  State,  ex  rel.  arable,  v. 
RodeHck,  23  Neb.  505  (37  N.  W.  77). 

412.  (1894.)  Chapter  50,  Session  Laws, 
1891.  relating  to  the  keeping  of  state  and 
county  funds.  Is  not  In  conflict  wiUi  tbe 
constitution,  either  as  containing  more  thia 
one  subject,  or  because  of  its  providing  that 
it  shall  not  apply  until  the  expiration  of  the 
terms  of  of&ce  of  the  state  treasurer  and  of 
the  several  county  treasurers  in  ofllce  at  the 
time  of  Its  passage.  Hopkine  v.  Scott,  38 
Neb.  661  (57  N.  W.  391). 

413.  (1894.)  The  mere  fact  ttiat  a  conBty 
treasurer  has  assumed  to  designate  the  tHSk 
in  which  he  himself  shall  deposit  correal 
funds  of  the  county,  and  to  flx  the  penal 
sum  of  the  necessary  bond,  confers  upon 
the  bank  designated  no  right  by  mandamus 
to  compel  the  county  board  to  approve  tht 
sufficiency  of  the  sureties  on  such  bond. 
State,  ex  rel  First  Vat.  Banfc,  v.  OiMm  41 
Neb.  651  (59  N.  W.  886). 

414.  (1897.)  Where  a  county  treasurer 
collected  taxes  to  pay  a  school  district  bond 
and,  without  tlua  knowledge  and  consat  of 
the  holder,  lost  tbe  money  by  depositing  It 
m  insolvent  banks,  it  was  held  that  the  loss 
did  not  fall  on  the  bondholder,  and  that  the 
collection  of  a  tax  levied  on  the  property  of 
the  district  to  pay  the  amount  due  on  the 
bond  would  not  be  restrained  by  injunction. 
/aeob*on  v.  Gary,  Bl  Neb.  762  (71  N.  W. 
723). 

415.  (1898.)     A  county  treasurer  is  a 
trustee  of  moneys  which  come  into  his 
hands  by  virtue  of  his  office,  and  If 
wrongfully  deposits  them  to  bis  own  credit 
In  -a  bank  aware  <tf  their  character,  wbldi 
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aftenrards  beeomcn  insolvent,  the  county  Is 
entitled  to  have  Its  claim  decreed  a  first 
Hen  upon  any  asset  of  the  Insolvent  which 
It  shows  Is  the  product  of  Its  moneys.  State 
V.  Bank  of  Commerce,  64  Neb.  72S  (76  N. 
W.  28). 

416.  (1898.)  The  county  treasurer  of 
Hall  county  wrongfully  deposited  to  his  own 
credit  In  the  Banlt  of  Commerce  tl6.860.18 
of  public  funds,  the  bank  being  aware  of 
their  character.  The  bank  failed,  having  In 
its  vaults  only  $140  in  cash.  It  had  used 
the  treasurer's  deposit  In  paying  off  its 
other  depositors.  It  was  not  shown  that 
any  part  of  this  public  money  was  repre- 
sented by  or  embraced  in  any  asset  of  the 
bank  which  came  Into  the  possession  of  Its 
receiver.  Held,  That  the  county  was 
entitled  to  reclaim  the  $140  as  being  part  of 
the  trust  fund;  (2)  that  it  was  not  entitled 
to  have  its  claim  against  the  insolvent  hank 
decreed  a  first  lien  upon  the  other  assets 
thereof.  State  v.  Bank  of  Commerce,  54 
Neb.  725  (75  N.  W.  28). 

417.  (1900.)  A  county  treasurer  Is  the 
custodian  of  the  funds  of  his  office  and  It 
Is  for  him,  within  the  provisions  and  re- 
strictions of  the  depository  act,  to  deposit 
and  withdraw,  as  the  requirements  in  the 
discharge  of  his  offlclat  duties  shall  make 
necessary,  alt  the  funds  coming  Into  his 
custody  as  such  treasurer.  State,  ex  reh 
Irrigators  Bank,  v.  Whipple,  60  Neb.  660 
(83  N.  W.  921). 

418.  (1904.)  The  act  of  1903,  amending 
sections  18  and  20  of  article  III,  chapter  18, 
and  section  3a  of  article  XIII,  chapter  83 
of  the  Compiled  Statutes  of  1901,  so  far  as 
ft  relates  to  the  deposit  of  county  funds, 
was  constitutionally  adopted  and  Is  a  valid 
lav.  State,  ex  rel.  Firat  Nat.  Bank  of  At- 
Mnson,  V.  Oronin,  72  Neb.  636  (101  N.  W. 
325). 

419.  (1907.)  The  amount  received  by 
the  county  treasurer  as  Interest  from  de- 
pository banks  should  be  credited  to  the 
general  fund  of  the  county  Immediately  on 
Its  receipt,  and  can  be  disbursed  only  as 
other  moneys  twlonglng  to  that  fund.  State, 
ex  rel.  Mann,  v.  Clark,  79  Neb.  263  (112  N. 
W.  857). 

disbursements  In  generaL 

420.  (1880.)  The  money  with  which  to 
meet  the  obligations  of  a  precinct  is  raised 
and  paid  out  with  the  same  formality,  and 
through  precisely  the  same  agencies,  as  are 
the   ordinary   county   funds,   and,  except 


where  there  Is  some  special  prorlslon  of 
statute  authorizing  it,  payment  therefrom 

can  be  legally  made  only  on  "warrants 
issued  by  the  county  commissioners  accord- 
ing to  law."  State  v.  Thome,  9  Neb.  458 
(4  N.  W.  63). 

421.  (1881.)  The  county  treasurer  not 
authorized  to  pay  out  county  school  fund 
until  It  has  been  apportioned  by  county 
superintendent.  Donnelly  v.  Duraa,  11  Neb. 
283  (9  N.  W.  45). 

General  fund. 

422.  (1882.)  The  "general  fund"  of  a 
county,  as  Its  name  implies,  Is  one  de- 
voted to  a  variety  of  uses,  and  its  expendi- 
ture is  left  mainly  to  the  discretion  of  the 
board  of  county  commissioners.  Burling- 
ton <£  M.  R.  R.  Co.  V.  Lanoaater  Counttf,  12 
Neb.  324  (11  N.  W.  332). 

Special  funds. 

423.  (1876.)  There  is  no  such  fund 
known  to  the  law  as  a  "court  house  fund." 
Buildings  of  this  kind  should  be  paid  for 
out  of  the  fund  derived  from  the  ordinary 
revenue,  and  warrants  drawn  on  that  fund. 
CommUsionera  of  Jefferaon  County  v.  State, 
6  Neb.  127. 

424.  (1877.)  County  funds  must  be  de- 
voted exclusively  to  the  object  for  which 
the  levy  was  made.  Clark  v.  Dayton,  6 
Neb.  192). 

426.  (1882.)  The  county  commlslsioners 
have  no  authority  to  divert  a  sinking  fund 
tax  from  the  purpose  for  which  it  was 
raised  and  transfer  It  to  the  general  fund. 
Union  P.  R.  Co.  v.  Dawaon  County,  12  Neb. 
264  (11  N.  W.  307). 

426.  (1882.)  The  act  of  1875  merely 
authorizes  the  transfer  to  the  general  fund 
of  the  surplus  sinking  fund,  after  the  debt 
for  which  it  was  levied  Is  extinguished. 
Vnion  P.  R.  Co.  v.  Dawaon  County,  12  Neb. 
254  (11  N.  W.  307). 

427.  (1898.)  The  provisions  of  chapter 
89,  article  I,  Compiled  Statutes,  examined, 
and  held  to  require  the  formation  of  a  spe- 
cial ditch  fund,  which  alone  is  available  for 
payments  for  improvements  made  entirely 
within  a  single  county,  under  the  provi- 
sions of  said  article,  and  that  for  the  pur- 
pose of  making  such  payments  moneys  can 
only  be  obtained  from  the  county  general 
fund  by  borrowing  as  provided  by  section 
26  of  said  article.  Hall  v.  State,  ex  rel. 
Renard,  54  Neb.  280  (74  N.  W.  590). 

428.  (1902.)    Section  4,  article  III,  chap- 
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ter  18  of  tbe  Compiled  Statutes  of  1901, 
proTides  that  the  countr  commissioners  may 
appropriate  to  the  general  fund  certain 
money  that  remains  on  hand  in  the  county 
treasury,  not  required  for  the  purposes  for 
which  It  was  levied.  The  levy  made  for 
another  fund  can  not  be  transferred  by  the 
county  board  to  the  general  fund  before  the 
tax  has  been  collected.  Bacon  v.  Daioet 
County.  66  Neb.  191  (92  N.  W.  313). 

429.  (1903.)  Allowance  of  a  claim  and 
drawing  a  warrant  for  Its  payment  against 
the  "advertising  fund"  of  a  county  win  be 
deemed,  In  an  action  on  such  warrant, 
equivalent  to  allowance  of  the  claim,  and 
drawing  a  warrant  against  the  county  gen- 
eral fund.  Such  so-called  "advertising 
fund"  is  legally  only  a  part  of  the  general 
fund,  known  by  a  tenn  which  designates 
Its  source.  Dakota  County  v.  Bartlett,  67 
Neb.  62  (93  N.  W.  192). 

Warrants  and  eertifleataa  of  Indebtednen. 

Necessity  for  presentation  for  examina- 
tion and  adjustment,  see  post,  9  600. 

430.  (1880.)  A  warrant,  in  fact,  is  a 
mere  certificate  of  indebtedness,  although 
negotiable  In  form,  as  It  does  not  partake 
of  the  character  of  negotiable  paper  so  far 
as  to  estop  the  county  from  availing  Itself 
of  any  defense  it  may  have  against  It,  even 
in  the  hands  of  a  bona  fide  purchaser  for 
value  without  notice.  Union  P.  R.  Co.  v. 
Buffalo  Cmmty,  9  Neb.  449  (4  N.  W.  53). 

431.  (1882.)    Warrants  of  county  are  not 

commercial  paper.  Burlington  &  M.  R.  R.' 
Co.  V.  Clap  County.  13  Neb.  367  (13  N.  W. 
628);  (1903)  National  Life  Ina.  Co.  v. 
Dawes  County,  67  Neb.  40  (93  N.  W.  187). 

Power  to  Issue. 

432.  (1879.)  A  county  clerk  has  no  au- 
thority to  draw  warrants  upon  the  county 
treasury.  Such  warrants  must  be  drawn 
by  the  chairman  of  the  board  of  county 
commissioners,  be  countersigned  by  the 
county  clerk,  and  be  sealed  with  the  county 
seal  State,  er  reX.  Conffer.  v.  Maccnaig,  8 
Neb.  215. 

433.  (1879.)  Section  one  of  chapter  two. 
General  Statutes,  to  the  extent  that  it  au- 
thorized county  clerks  to  draw  warrants 
upon  the  county  treasury,  was  repealed  by 
Implication  by  the  "act  concerning  counties 
and  county  of&cers,"  passed  February  27, 
1873.  State,  ex  rel.  Conger,  v.  Maccuaig,  8 
Neb.  215. 

484.    (1879.)    County  commissioners  have 


no  authority  to  issue  certificate  of  Indebted- 
ness after  the  exhaustion  of  a  levy.  Union 
P.  R.  Co.  V,  Buaff-o  County^  9  Neb.  449  (4 
N.  W.  53). 

435.  (1880.)  County  commissioners  have 
no  authority  to  draw  warrants  after  50  per- 
cent, of  the  amount  levied  for  the  year  is 
exhausted,  unless  there  Is  mon^  in  the 
treasury  to  the  credit  of  the  particular 
fund  for  the  payment  of  the  same.  If  tliey 
do  so  they  are  personally  liable  tfaereoo. 
State,  ex  rei.  Cody,  v.  Colfax  County,  10 
Neb.  29  (4  N.  W.  377). 

436.  (1880.)  The  authority  to  draw 
warrants  on  a  fund  which  had  been  levied 
but  not  collected  was  derived  entirely  from 
the  statute,  and  that  the  limitations  in  the 
act  of  1879  applied  to  all  claims,  stctt. 
ex  ret  Hayes,  v.  Riehardaon  County,  10 
Neb.  198  (4  N.  W.  967). 

437.  (1885.)  Under  the  provision  of  the 
constitution  of  the  state,  that  "no  moDejr 
shall  be  drawn  from  the  treasury,  except  la 
pursnanice  of  a  specific  appropriation  made 
by  law,"  the  auditor  of  public  accounts  bw 
no  authority  to  draw  a  warrant  upon  the 
treasury  for  commissions  due  county  treas- 
urers tor  money  collected  by  them  and  paid 
into  the  treasury,  unless  a  specific  appro- 
priation had  been  made  for  that  purpose. 
State,  ex  rel.  Oraham,  v.  Babeock,  18  Neb. 
221  (24  N.  W.  683). 

438.  (1897.)  It  Is  only  after  the  allow, 
ance  of  a  claim  uiion  the  treasury  of  a 
county  that  a  warrant  In  payment  thereof 
may  be  properly  drawn.  Wilson  v.  State, 
ex  rel.  Plasters.  63  Neb.  113  (73  N.  W.  456). 

Funds  against  which  warrants  may 
be  drawn. 

439.  (1894.)  Under  the  revenue  law  of 
1869  and  the  road  law  of  1866  (Gen.  Stats., 
1873.  pp.  896,  950)  money  In  the  hands  of  a 
county  treasurer  belonging  to  the  road  dis- 
tricts of  a  county  was  held  In  trust  by  blm 
for  such  road  districts,  and  such  money  was 
at  the  disposal  of  the  supervisors  of  said 
road  districts,  and  at  their  disposal  only, 
and  the  chairman  of  the  board  of  county 
commissioners  of  a  county  had  no  authority 
to  draw  warrants  against  such  funds.  Oa> 
ley  V.  Valley  County,  40  Neb.  900  (59  K.  W. 
368). 

^— —  Issuanc*.  reqviattea  and  TtUdltjr. 

440.  (1903.)  The  purpose  of  the  require- 
ment that  comi^  warrants  ediall  express  oo 
their  face  the  amount  levied  and  appropri- 
ated to  the  fund  upon  which  they  are 
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drawn,  and  the  amount  already  expended  of 
Buch  sum,  Is  to  guard  against  the  over- 
drawing of  warrants  against  the  fund,  ^o- 
tional  Life  Ina.  Co.  v.  Dawes  County,  67 
Neb.  40  OS  N.  W.  187). 

—  ■  ■  Interest 

441.  (1883.)  Where  county  warrants  Is* 
sued  In  compliance  with  a  Judgment  on 
mandamus,  which  provided  for  interest  at 
10  per  cent^  contain  no  recital  as  to  the 
rate  of  interest  which  they  are  to  draw,  and 
after  their  Issue^  but  before  they  were  pre- 
sented for  payment,  an  act  was  passed  re- 
ducing the  rate  of  interest  on  coimty  war' 
rants  to  7  per  cent,  mandamus  will  not 
issue  to  compel  the  clerk  to  pay  10  per  cent 
thereon,  since  the  right  to  such  Interest 
cannot  be  tested  in  aucb  a  proceeding. 
State,  ex  rel.  Clark,  v.  Scott,  15  Neb.  147 
(17  N.  W.  263). 

 Validity  of  unauthorised  warrants. 

442.  (1883.)  Warrants  issued  by  county 
commissioners  for  a  purpose  not  within 
their  jurisdiction  are  Toid,  and  do  not  bind 
the  county.  WaWt  v.  Rogera,  15  Neb.  309 
(18  N.  W.  135). 

443.  (1883.)  Where  one  purchases  what 
purports  and  is  supposed  to  be  the  genuine 
warrants  of  a  county,  but  which  are  void 
because  iraued  without  authority,  the  pur- 
chaser, upon  discovering  their  true  char- 
acter, may  at  once  rescind  the  contract  of 
purchase,  and  recover  the  price  paid  for 
them,  and  in  order  to  recover  from  the 
seller  the  price  paid  for  them,  It  is  not 
necessary  for  the  purchaser  to  first  seek 
their  payment  from  the  county.  WaUh  v. 
Rogers.  15  Neb.  309  (18  N.  W.  135). 

444.  (1894.)  Warrants  Issued  by  a  board 
of  county  commissioners  for  a  purpose  not 
within  their  jurisdiction  are  void  and  do  not 
bind  the  county.  WaUh  v.  Rogers,  15  Neh. 
309.  followed.  Oakley  v.  Valley  County.  40 
Neb.  900  (59  N.  W.  368). 

 Payments. 

445.  (1871.)  An  act  requiring  the  holder 
of  a  county  warrant,  which  Is  overdue  and 
which  draws  10  per  cent,  per  annum  Inter- 
est, to  present  the  same  at  the  treasury, 
and  surrender  it  and  take  in  its  place  bonds 
drawing  interest  at  7  per  cent,  per  annum 
payable  at  a  distant  day,  is  nnoonstitutlonal 
as  impairing  the  obligation  of  a  contract 
Brewer  v.  Otoe  County,  1  Neb.  373. 

446.  (1880.)  Warrants  must  be  paid  In 
tlie  order  of  their  entry  upon  the  record. 


State,  ex  rel.  Cody,  v.  Colfax  Oounty,  10 
Neb.  29  (4  N.  W.  377). 

447.  (1881.)  Money  raised  by  a  tax  levy 
cannot  be  used  for  the  payment  of  county 
warrants  of  a  preceding  year,  unless  such 
warrants  were  Included  in  the  estimate 
made  by  the  county  commissioners,  or,  at 
least,  until  all  expenditures  contemplated 
by  the  estimate  have  been  paid.  State,  ex 
tel.  Hitchcock,  v.  Harvey,  12  Neb.  81  (10  N. 
W.  406). 

448.  (1898.)  A  county  board  cannot  be 
compelled  to  provide,  through  a  use  of  the 
county  general  fund,  for  the  payment  of  a 
warrant  which,  upon  its  face,  requires  that 
pvment  thereof,  when  made,  shall  be 
charged  to  a  certain  designated  ditch  fund. 
Hall  V.  State,  ex  rel.  Renard,  64  Neb.  280 
(74  N.  W.  590.) 

449.  (1907.)  A  county  warrant  issued 
against  the  general  fund  of  a  certain  year 
is  not  payable  out  of  the  general  fund  of  a 
subsequent  year,  unless  included  In  the  es- 
timate of  the  latter  year,  or  unless,  after 
deducting  the  Items  Included  In  such  esti- 
mate, sufficient  remains  to  pay  such  war- 
rant. State,  ex  rel.  Mann,  v.  Clark,  79  Neb. 
263  (112  N.  W.  857). 

Actions. 

450.  (1871.)  The  statute  of  limitations 
does  not  limit  the  time  within  which  pro- 
ceedings to  enforce  the  payment  of  county 
warrants  shall  be  instituted.  Brewer  v.  Otoe 
County.  1  Neb.  873. 

451.  (1871.)  The  cause  of  action  upon 
a  county  warrant  does  not  accrue  when  the 
warrant  is  issued,  but  only  when  the  money 
for  its  payment  Is  collected,  or  time  suffi- 
cient for  the  collection  of  the  money  has 
elapsed.  Brewer  v.  Otoe  County,  1  Neb. 
373). 

452.  (1899.)  County  warrants  In  suit  dis- 
closed that  they  were  for  road  district 
funds.  They  were  in  terms  in  favor  of  pri- 
vate individuals  and  by  law  should  have 
been  to  road  supervisors.  A  petition  which 
contained  no  statement  that  they  were 
issued  to  road  supervisors  held  defective 
and  open  to  attack  by  general  demurrer. 
Pollock  V.  Stanton  County.  57  Neb.  399  (77 
N.  W.  1081). 

453.  (1902.)  No  right  of  action  accrues 
upon  county  warrants  until  there  is  money 
for  their  payment  in  the  fund  upon  which 
they  are  drawn,  or  the  proper  authorities 
have  had  opportunity  to  provide  funds  to 
pay  them,  and  have  neglected  to  do  sa 
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Baoon  V.  Dmoet  Oounty,  66  Neb.  191  (92  N. 
W.  313). 

454.  (1903.)  Wbere  the  record  contains 
a  general  admission  that  county  warrants 
were  "issued"  by  and  signed  by  the  pruper 
county  authorities,  a  subseQuent  objection 
to  them,  and  motion  to  strike  them  from 
the  record  because  not  l>earing  the  ooimty 
seal,  is  too  late.  Dakota  County  v.  Bart- 
Ictt,  67  Neb.  62  (93  N.  W.  192). 

455.  (1903.)  Mere  testimony  by  a  county 
clerk  to  the  conclusion  that  prior  to  a  cer^ 
tain  time  the  geneml  fund  levy  of  that  year 
was  exhausted,  aud  the  last  warrant  drawn 
on  it  bore  date  about  a  month  before  the 
one  sued  on,  does  not  require  a  reversal  of 
a  finding  that  the  latter  is  valid.  Such  a 
conduBlim  does  not  overcome  the  presump- 
tion that  officers  do  their  duty.  Dakota 
County  V.  Bartlett,  67  Neb.  62  (93  N.  W. 
192). 

456.  (1905.)  An  action  to  recover  a 
money  judgment  upon  a  county  warrant 
may  be  maintained  when  the  money  for  the 

payment  of  such  warrant  has  been  collected 
aud  wrongfully  applied  by  the  county  au- 
thorities to  the  payment  of  other  claims 
against  the  county.  Thur$ton  County  v. 
Mclntyre,  75  Neb.  836  (106  N.  W.  217). 

Kandamus  to  compel  iuue  of  warrant. 

467.  (1898.)  One  whose  claim  against  a 
county  has  been  duly  allowed  by  the  county 

board  may  compel  the  Issuance  of  a  war- 
rant for  its  payment,  state,  ex  rel.  8eth 
Thomas  Clock  Co.,  v.  County  Commiasioti- 
cr«,  63  Neb.  767  (74  N.  W.  254). 

458.  (1902.)  The  board  of  county  com- 
missioners should  draw  a  warrant  In  favor 
of  the  Judgment  creditor  for  the  amount  of 
::ny  Judgment  tax  collected,  when  demand 
is  made  by  him  therefor,  and  when  any 
considerable  amount  has  been  collected,  and 
is  in  the  hands  of  the  county  treasurer  ap- 
rMcable  to  the  payment  of  the  judgment; 
"nd  the  duty  of  the  treasurer  to  pay  such 
varrant  may  be  enforced  by  mandamus. 
State,  ex  rel.  Clark  <£  Leonard  Investment 
CO.,  V.  Scott's  Bluff  County,  64  Neb.  419  (89 
N.  W.  1083). 

459.  (1902.)  When  an  application  for  a 
writ  of  mandamus  and  the  alternative  writ 
to  require  the  chairman  of  the  county  com- 
missioners to  sign  a  warrant  drawn  against 
an  "advertising"  fund  contain  no  allegation 
of  money  In  the  treasury  or  tax  levied,  or 
appropriation,  for  such  fund,  tbey  state  no 


cause  of  action.  Patterstm  v.  State,  t  VwA 
765  (  89  N.  W.  989). 

Power  to  issue  bonda. 

Bonds  In  aid  of  bridge  constructloa,  see 
Bridges,  {§4-11. 

460.  (1877.)  Counties  have  no  anthoritr 
at  common  law  to  Issue  bonds.  They  are 
quasi  corporations,  mere  governing  agen- 
cies, charged  with  certain  objects  of  neces- 
sary local  administration.  Hamlin  v.  Mead- 
vine,  6  Neb.  227. 

461.  (1877.)  A  vote  of  the  people  of  a 
county  authorized  the  county  commission- 
ers to  subscribe  for  stock  In  a  railroad  com- 
pany, does  not  empower  the  commissioners 
to  donate  the  bonds  of  the  county  to  a  rail- 
road company.  Hamlin  v.  Meadville,  6  Neb. 
227). 

462.  (1879.)  C!ountleB  and  products  bava 
no  authority  to  Issue  bonds  unless  anthor 
Ized  to  do  so  by  express  statute.  Dundy  v. 
Richardson  County,  8  Neb.  508;^  (1885) 
State,  ex  rel.  Wiant,  v.  Babcock,  18 

141  (24  N.  W.  556). 

463.  (1891.)  The  legislature  has  aatlior 
Ity  to  pass  a  law  to  authorise  the  coonty 
board  of  any  county  of  the  state  "to  Issue 
bonds  of  tho  county  to  an  amount  not  ex- 
ceeding 3  per  cent,  of  the  assessed  valua- 
tion of  the  county  for  the  year  1890,  and  not 
exceeding  the  sum  of  $20,000,  for  the  pur- 
pose of  raising  money  to  purchase  grain  to 
be  planted  and  sown  for  tbe  purpose  of 
raising  crops  for  the  year  1891,  and  f6r  feed- 
ing teams  used  In  raising  said  crops."  The 
question  of  issuing  such  bonds  must  be  sab- 
mltted  to  the  people  In  the  mode  provided 
in  sections  27  and  28,  article  I,  chapter  18, 
Compiled  Statutes,  and  they  cannot  be 
issued  on  a  mere  petition  for  the  Issuanca 
thereof  signed  by  a  majority  of  the-electon 
of  the  county.  7n  re  House  iEoII  I8i,  31 
Neb.  505  (48  N.  W.  275). 

464.  (189S.)  An  approprlati<ai  of  the 
money  arising  from  the  sale  of  the  bonda 
Issued  under  chapter  24,  laws  1897,  tor  the 
erection  of  Bultable  buildings,  and  malntafai' 
ing  the  same,  and  a  county  exhibit  at  the 
Trans-MlsslssIppI  and  International  Exposi- 
tion to  be  held  in  the  city  of  Onwba  In 
1898,  Is  for  ft  public  purpose  or  use,  and  not 
In  Tlolatlon  of  the  constitution.  State,  ex 
rel.  Dounlas  County,  v.  Cornell,  53  Neb.  656 
(74  N.  W.  59;  68  Am.  St  Rep.  629;  39  L.  R. 
A.  513). 

Statutory  provialona. 

465.  (1872.)  .The  act  of  the  legJaWflw 
of  February  15,  1869,  anthorislng  any  ooonty 
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or  dty  of  this  Btate  to  Issue  bonds  to  aid 
the  construction  of  railroads,  does  not  con- 
flict with  the  provision  of  the  Bill  of  Rights, 
that  "the  property  of  no  person  shall  be 
taken  for  public  use  without  just  compen- 
sation therefor."  Hallenbeck  v.  Hahn,  2 
Neb.  377. 

466.  (1872.)  (U.  S.)  A  statute  authoriz- 
ing a  county  to  Issue  bonds  In  aid  of  a  nUI- 
road  company,  beyond  the  limits  of  the 
state.  Is  constitutional.  Chicaffo,  B.  <£  Q.  B. 
Co.  V.  Otoe  County,  2  Neb.  496. 

467.  (1870.)  The  legislature  has  full 
constitutional  power  to  pass  an  act  author- 
izing the  commisBloners  of  Jefferson  county 
to  provide  funds  for  the  payment  of  certain 
outstanding  warrants,  by  Issuing  bonds,  the 
proceeds  from  the  sale  of  which  to  pay  oft 
the  warrants  Issued  for  the  construction  of 
a  court  house.  Commissionera  of  Jefferson 
County  V.  State.  5  Neb.  127. 

468.  (1878.)  The  act  of  February  15, 
1869.  as  amended  March  3.  1870,  and  Feb- 
ruary 17,  1875,  enabling  counties,  cities,  and 
precincts  to  issue  bonds  to  aid  works  of  In- 
ternal improvement,  in  force  at  the  adop- 
tion of  the  new  constitution.  Is  not  In 
conflict  with  secUon  2,  arUcle  XII  of  that 
instrument,  and  Is  still  In  full  force.  Reine- 
man  v.  Covington,  C.  d  B.  H.  R.  Co.,  7  Neb. 
310. 

469.  (1878.)  Section  2  of  article  XII  of 
the  constitution  Is  to-  be  taken  as  restrictive 
only  upon  the  exercise  of  legislative  dis- 
cretion in  the  authorization  of  county  and 
munldpal  Indebtedness  In  aid  of  railroads 
and  other  Internal  improvements.  It  Axes 
a  boundary  beyond  which  the  legislature 
cannot  go,  but  within  which  its  authority 
la  still  supreme.  Reineman  v.  Covington,  0. 
4  B.  H.  R.  Co.,  7  Neb.  310. 

470.  (1879.)  The  act  approved  February 
14.  1873,  "to  authorize  Falls  City  precinct  to 
Issue  bonds  to  aid  in  the  construction  of  a 
courthouse  for  Richardson  county"  is  in 
conflict  with  section  1,  article  VTIT  of  the 
constitution  of  1867.  and  bonds  issued  there- 
under are  void.  Dundy  v.  Richardton 
County.  8  Neb.  508. 

471.  (1880.)  The  act  entitled  "An  act  to 
enable  counties,  cities,  and  precincts  to 
borrow  money  on  their  bonds,  or  to  issue 
bonds,  to  aid  In  the  construction  of  works 
of  internal  Improvement  In  this  state,  and 
to  legalize  bonds  already  issued  for  such 
purpose."  approved  February  15,  1869,  and 
the    act    amendatory    thereof,  approved 


Mardi  3,  1870,  are  constitutional.  Dawson 
County  V.  McNamar,  10  Neb.  276  (4  N.  W. 

991). 

472.  (1887.)  Section  14.  chapter  45,  Com- 
piled Statutes  1886.  authorizing  precincts, 
townships,  etc.,  to  Issue  bonds  in  aid  of 
works  of  Internal  Improvement  and  provid- 
ing a  method  therefor.  Is  constitutional. 
State  V.  Babcock,  21  Neb.  187  (31  N.  W. 
682). 

473.  (1888.)  Chapter  28.  laws  1887,  au- 
tiiorlzlng  county  boards  to  borrow  money 

and  Issue  bonds  for  the  payment  thereof,  to 
erect  or  otherwise  provide  the  necessary 
county  buildings,  Is  constitutional.  State, 
ex  rel.  Burnham,  v.  Babcock,  23  Neb.  128 
(36  N.  W.  348). 

474.  (1890.)  The  act  of  the  legislature, 
approved  February  26,  1889,  amending  the 
second  division  of  section  25  of  chapter  18 
of  the  Compiled  Statutes  of  1887,  relating  to 
county  buildings  and  oHiew,  as  amended  by 
the  act  of  March  31,  1887.  having  been  con- 
sidered In  the  case  of  State,  eas  ret.,  etc,  v. 
Babcock,  23  Neb.  128,  and  held  valid 
and  in  force  from  its  passage  and  not  ob- 
noxious to  sections  11  and  15  of  article  III 
of  the  constitution  of  this  state,  held,  that 
the  seventy-five  bonds  of  the  denomination 
of  $1,000  each,  issued  by  the  county  of 
Adams  and  dated  July  1,  1889,  for  the  pur- 
pose of  erecting  a  court  house  and  jail,  are 
Issued  in-  accordance  with  law  and  are 
valid,  and  that  it  Is  the  duty  of  the  county 
clerk  to  levy  the  tax  for  the  payment  of  the 
annual  interest  and  a  sinking  fund  for  the 
final  redemption  of  the  principal  according 
to  the  tenor  of  the  bonds,  and  for  this  pur- 
pose the  relator  will  take  his  writ,  state  v. 
Partridge.  29  Neb.  158  (45  N.  W.  290). 

476.  (1895.)  Statutes  which  authorize 
the  issuance  of  bonds  by  the  minor  political 
subdivisions  of  the  state  are  subjects  for 
strict  construction  when  an  Interpretation 
Is  necessary,  and  where  from  a  careful  study 
and  analysis  of  the  whole  act  and  Its  sev- 
eral parts  the  meaning  and  Intent  Is  doubt- 
ful, the  doubt  should  be  resolved  in  favor 
of  the  public  or  taxpayers.  State,  ex  rel. 
School  District,  v.  Moore,  46  Neb.  12  (63  N. 
W.  130). 

476.  (1898.)  Chapter  24,  laws  1697.  au- 
thorizing counties  to  participate  In  Inter- 
state expositions,  to  Issue  bonds  for  r>uch 
purpose,  and  to  provide  for  the  levy  of  a 
tax  for  their  payment,  does  not  coniravene 
the  constitution  on  the  ground  that  the  ob- 
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ject  ot  the  aUtute  is  to  advance  IndlTtdual 
Intereet  merely  and  not  to  promote  the  pub- 
lic welfare.  State,  ex  rel.  Dougiaa  County, 
V.  Cornell,  53  Neb.  556  (74  N.  W.  89;  68 
Am.  St.  Rep.  629;  39  L.  E.  A.  513). 

477.  (1898.)  The  amendment  to  section 
134,  article  I.  chapter  18,  Compiled  Statutes, 
pertaining  to  the  Issuing  of  bonds  for 
county  funds,  made  by  the  legislature  of 
1883  (Session  Laws  1883,  p.  191)  is  germane 
to  the  original  section,  and  fairly  within  the 
scope  of  the  title  of  the  amendatory  act 
Rtate,  ex  rel.  Douglag  County,  v.  Cornell,  64 
Neb.  72  t74  N.  W.  432). 

In  aid  of  internal  improvmnents. 

478.  (1876.)  County  bonds  Issued  (or  the 
purpose  of  erecting  a  public  bridge  over  the 

Platte,  river,  conformable  in  all  respects  to 
the  laws  of  this  state,  authorizing  the  Issu- 
ance of  bonds  in  aid  of  works  of  Internal 
Improvement,  are  valid.  Onion  P.  R.  Co. 
V.  Colfax  County.  4  Neb.  460). 

479.  (1876.)  A  bridge  over  the  Platte 
river  Is  a  work  of  Internal  improvement, 
□nd  from  the  course  of  legislation,  in  this 
state,  it  is  clear  that  aid  may  be  granted  In 
its  erection  by  the  issuance  of  county  bonds, 
by  grant  from  the  state,  donations,  or  by 
two  counties  bordering  on  the  river  uniting 
In  the  enterprise.  Union  P.  B.  Co.  v.  Colfax 
County,  4  Neb.  450). 

480.  (1876.)  In  determining  what  con- 
stitutes a  work  of  internal  improvement  it 
must  be  tested  by  the  benefits  to  be  derived 

by  the  public,  and  not  by  Its  extent  or  cost. 
Vnion  P.  R.  Co.  v.  Colfax  County,  4  Neb. 
460.  ^ 

481.  (1878.)  Under  the  act  of  February 
15.  1869,  enabling  counties,  cities  and  pre- 
cincts to  issue  bonds  In  aid  of  internal  Im- 
provements, precincts  may  Issue  such  bonds 
to  aid  In  the  construction  of  bridges  for  pub- 
lic use,  and  when  such  bonds  are  issued  in 
conformity  with  the  provisions  of  the  law, 
thoy  are  valid,  and  the  collection  of  taxes, 
levied  on  the  property  of  the  precinct  to 
pay  the  Interest  thereon,  may  be  legally 
enforced.  South  Platte  Land  Co.  v.  Buffalo 
County.  7  Neb.  253.  [Changed  by  statute, 
m  Neb.  159;  26  Neb.  705.] 

482.  (1878.)  Until  the  adoption  of  the 
constitution  of  1875,  the  whole  matter  of 
municipal  aid  to  works  of  internal  Improve- 
ment was  within  the  sole  control  of  the 
legislature,  and  subject  to  no  restraint 
other  than  such  as  that  body  saw  fit  to 


Impose.  Reineman  v.  Covinffton  C.  4  B.  B. 
B.  Co.,  7  Neb.  310. 

483.  (1880.)  Authority  for  a  county  to 
Issue  bonds  for  the  building  of  a  court 
house  is  given  in  sections  21  and  22,  chapter 
9,  Revised  Statutes  1866,  and  such  bonds 
are  valid.  Dawaon  County  v.  McKamar,  10 
Neb.  276  (4  N.  W.  991). 

484.  (1880.)  The  building  of  a  county 
courthouse  is  not  a  work  of  internal  im- 
provement, nor  was  it  contemplated  by  the 
internal  improvement  act  {Gen.  Stats.,  448) 

authorizing  the  Issue  of  bonds  In  aid  of 
Internal  Improvements.  Dawson  County  v. 
McNomar.  10  Neb.  276  (4  N.  W.  991). 

486.  (1881.)  Bridges  built  by  a  county 
upon  the  line  of  its  highways  and  wholly 
within  such  county,  are  not  "works  of  In- 
ternal improvement,"  according  to  the  con- 
stitutional meaning  of  that  term;  and 
money  raised  and  expended  therefor  cannot 
be  coonted  oa  a  donation  to  a  work  of  in- 
ternal Improvement  De  Olerq  v.  Baser,  \l 
Neb.  185  (10  N.  W.  697).' 

486.  (1883.)  A  water  grist-mill  erected 
for  public  use,  the  rates  of  toll  to  be  de- 
termined by  the  county  commissioners  and 
being  subject  to  regulation  by  the  legisla- 
ture. Is  a  work  of  internal  Improvement 
within  the  meaning  of  the  act  of  1869,  and 
bonds  voted  to  aid  its  construction  are 
valid.  Traver  v.  MerricTi  County,  14  Neb. 
327  (15  N.  W.  690  ;  46  Am.  Rep.  111). 

487.  (1883.)  The  test  of  detepmining  the 
character  of  an  Improvement  Is  the  use  of 
which  It  Is  designated.  Traver  v.  Memck 
County,  14  Neb.  327  (16  N.  W.  690;  4S  Am. 
Rep.  111). 

488.  (1884.)  There  Is  no  statute  In  this 
Etate  authorizing  the  voting  of  aid  to  steam 
grist  mills,  and  bonds  voted  for  that  pur 
pose  are  Invalid.  State  v.  Adam  Co*f^, 
16  Neb.  668  (20  N.  W.  96). 

489.  (1884.)  A  bridge  across  the  Ptette 
river  Is  a  work  of  Internal  improvement 
and  county  bonds  voted  to  erect  the  same 
are  valid.  Nor  does  the  fact  that  the  entire 
iTldge  is  within  the  limits  of  the  county 
voting  the  bonds,  change  Its  character  or 
affect  the  validity  of  the  bonds.  BtaU  v- 
Keith  County,  16  Neb.  508  (20  N.  W.  856). 

490.  (1885.)  Under  the  provisions  of 
the  law  of  1879,  now  In  force,  county  cnn- 
missloners  have  no  authority  to  issue  countr 
bonds  for  the  purpose  of  raising  money  to 
build  a  Jail,  and  a  vote  of  the  people  of  the 
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county  Instructing  them  to  Isc-jc  such  bonds 
will  confer  no  authority  so  to  do.  State, 
ex  rel.  Orady,  v.  Lincoln  Countj/,  18  Neb. 
283  (26  N.  W.  91). 

491.  (1886.)  Bonds  Issued  pursuant  to 
law  tor  grist  mill  propelled  by  water  are 
valid.   State,  ex  rel.  Perry,  v.  Clay  County, 

20  Net.  452  (30  N.  W.  528). 

492.  (1890.)  A  proposition  to  issue  bonds 
to  a  railway  company  is  in  the  nature  of  a 
rontract,  upon  the  acceptance  of  which  both 
inrties  are  bound  by  the  agreement  Wul- 
lentcaher  v.  Dunigan.  30  Neb.  877  (47  N. 
W.  420;  13  L.  R.  A.  811). 

493.  (1902.)  A  grant  of  power  to  a 
county  to  issue  bonds  in  aid  of  internal 
Improvements,    If   seasonably  challenged, 

should  be  strictly  construed;  but  after  a 
long  acquiescence  in  the  exercise  of  the 
power,  and  after  the  consideration  has  fully 
passed  and  bonds  are  issued  under  an  ap- 
parent authority  vhlcb  have  passed  Into  the 
hands  of  purchasers  for  value,  a  more  lib- 
eral rule  of  construction  in  favor  of  the 
existence  of  the  power  should  be  applied. 
Washington  County  v.  David,  2  Unof.  649 
(89  N.  W.  737). 

—  Submission  of  -question  to  popular 

vote. 

494.  (1876.)  (U.  S.)  In  the  absence  of 
a  provision  to  the  contrary  In  the  statute 
authorizing  the  issue,  county  commission- 
ers may  Issue  bonds  in  aid  of  a  railroad, 
without  first  submitting  to  a  vote  the  ques- 
liOD  of  issuing  the  bonds  and  levying  a  tax 
to  pay  them.  Chicago,  B.  d  Q.  R.  Co.  v. 
Otoe  County,  2  Neb.  496. 

495.  (1877.)  Where  the  vote  Is  regular 
In  all  other  respects  it  is  not  a  valid  ob- 
jection to  bonds  issued  in  aid  of  bridges 
constructed  that  the  proposition  provided 
for  the  <K>llection  of  tolls.  Fremont  Build- 
ing AM*n  V.  Sherwin,  6  Neb.  48. 

496.  (1877.)  Where  the  question  of  issu- 
ing bonds  to  any  railroad  company  was 
submitted  to  the  people  of  a  county,  but 
without  accompanying  the  same  by  a  propo- 
sition to  levy  a  tax  to  meet  the  liability  In- 
(urred.  bonds  issued  in  pursuance  of  such 
vote  were  void.  Hamlin  v.  Meadvitle,  6 
Neb.  227. 

497.  (1877.)  In  voting  aid  to  works  of 
internal  Improvement,  it  is  not  necessary 
that  the  proposition  shall  contain  a  provls- 
I'M  for  the  levy  of  a  tax  to  pay  the  principal 
of  the  bonds,  but  simply  to  pay  the  Interest 


as  it  falls  due.  As  to  the  principal,  it  Is 
tmade  the  duty  of  the  proper  officers  to  levy 
taxes  to  pay  it  independently  of  any  vote 
on  that  subject;  but  this  cannot  be  done 

until  after  the  year  18S0.  Fremont  Build- 
ing  AM'n  v.  Shertoin,  6  Neb.  48. 

498.  (1880.)-  County  bonds  may  be  issued 
to  raise  money  to  meet  current  expenses  in 
case  of  a  deficit  in  the  county  revenue,  but 
to  do  this,  they  must  be  first  authorized 
by  "a  vote  of  the  electors  of  the  county." 
Dawson  County  v.  jlfc^amar,  10  Neb.  276 
(4  N.  W.  991). 

499.  (1882.)  A  proposition  to  vote  coun- 
ty bonds  In  aid  of  railroads,  to  be  given 
to  two  persons  or  coriwratlons  Id  the  al- 
ternative Is  Insufficient  to  pass  title,  unless 
power  of  election  Is  given.  Jones  v.  Hurl- 
Imrt.  13  Neb.  125  (13  N.  W.  5). 

BOO.  (1882.)  The  proposition  submitted 
to  the  legal  voters  of  Seward  county  for  the 
issuance  and  donation  of  $36,000  of  its  bonds 
to  aid  in  the  construction  of  the  railroad 
therein  named,  contained  the  following  pro- 
vision: "Provided  said  county  commission- 
ers shall  be  authorized  by  a  two-thirds  vote 
of  the  legal  voters  of  said  county  of  Seward 
to  issue  and  give  thlrty-slx  thousand  dol- 
lars of  Seward  county  bonds  to  aid  tbe  con- 
struction of  said  line  of  railroad,  and  be 
also  auUiorized  by  a  two-thirds  vote  of  the 
legal  voters  of  the  precincts  through  which 
said  line  of  railroad  shall  be  located,  to 
issue  and  give  thirty-nine  thousand  dollars 
to  aid  tbe  construction  of  said  line  of  rail- 
road, which  amount  of  precinct  bonds  shall 
be  made  up  as  follows:  'P'  precinct,  three 
thousand  dollars,"  etc.  Beld,  To  vitiate 
the  electltm,  and  the  Issuance  and  delivery 
of  the  bonds  voted  thereon  enjoined,  since 
such  a  condition  cannot  be  attached  to  such 
a  proposition.  Jones  v.  Burlburt,  13  Neb. 
125  (IS  N.  W.  B). 

501.  (1883.)  No  vote  of  the  people  is 
necessary  in  the  issue  of  bonds  under  the 

act  of  February  19,  1877,  to  authorize  the 
issue  of  county  bonds.  State  v.  Alexander, 
14  Neb.  280  (15  N.  W.  365). 

502.  (1887.)  Under  tbe  provisions  of 
section  14,  chapter  46,  of  the  Complied  Stat- 
utes of  1886,  to  authorize  the  county  com- 
missioners to  call  a  special  precinct  elec> 
tion  for  the  purpose  of  voting  bonds  in  a 
precinct  In  aid  of  works  of  internal  Im- 
provements, etc.,  a  petition  signed  by  not 
less  than  fifty  freeholders  of  such  precinct 
must  be  presented  to  such  county  commls- 
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sioners,  setting  forth  the  nature  of  the  work 
contemplated,  the  amount  of  bonds  sought 
to  be  voted,  the  rate  of  Interest,  and  the 
date  when  the  principal  and  interest  shall 
Vecome  due.  An  election  called  and  held 
without  such  petition  to  of  no  validity. 
State  V.  Babcock,  21  Neb.  187  (31  N.  W. 
682). 

503.  (1887.)  The  provision  of  section  28 
of  chapter  18  of  the  Compiled  Statutes  of 
1SS5,  which  requires  the  adoption  of  the 
amount  of  tax  to  be  levied  to  meet  the  lia- 
bility Incurred  by  the  Issuance  of  bondti,  is 
mandatory  and  must  be  complied  with  in 
ihe  Issuance  of  precinct  bonds  under  the 
provisions  of  chapter  58  of  tl^  Session  Laws 
of  1885,  as  well  as  in  the  issuance  of  county 
bonds.  State,  ex  rel.  Berry,  v.  Baboock,  21 
Neb.  599  (33  N.  W.  247). 

504.  (1887.)  Proposition  to  vote  bonds 
in  aid  of  a  railroad  must  designate  the 
donee;  an  alternative  proposition  to  Issue 
to  one  of  two  named  corporations,  even  if 
adopted  by  the  voters,  Is  ineffectual  to  au- 
thorize Issuance  of  bonds.  State,  ex  rel. 
Gardner,  v.  Roggen,  22  Neb.  118  (34  N.  W. 
108);  (1890)  North  v.  Platte  County.  29 
Neb.  447  (45  N.  W.  692)  26  Am.  St  Reo. 
395). 

505.  (1888.)  On  the  ?th  day  of  October, 
18S0,  the  county  (wmmissioners  of  Otoe 
county  submitted  to  the  voters  of  said 
county  the  proposition  to  Issue  the  coupon 
bonds  of  said  county  for  the  purpose  of  re- 
funding the  bonded  Indebtedness  of  said 
county,  and  called  a  special  election,  for  the 
purpose  of  voting  thereon,  said  election  to 
bo  held  on  the  2d  day  of  November  follow- 
ing. At  that  time  the  commissioners  had 
no  authority  to  submit  such  proposition,  nor 
to  call  such  election.  Held,  That  the  vote 
adopting  said  proposition  was  without  legal 
effect.  State,  ex  rel.  Otoe  County,  v.  Bab- 
cock, 28  Neb.  802  (37  N.  W.  645). 

506.  (1890.)  Where  petitioners  to  an 
election  were  induced,  by  misrepresenta- 
tions, to  sign,  such  facts  may  be  set  up  in 
a  suit  to  enjoin  the  Issuing  of  the  bonds. 
WuUenicaber  v.  Dunigan,  30  Neb.  877  (47 
N.  W.  420;  13  L.  R.  A.  811). 

507.  (1890.)  At  least  fifty  freeholders, 
residents  of  the  township,  etc.,  must  sign 
n  petition  to  the  county  commissioners  re- 
questing them  to  call  an  election  In  said, 
township  for  the  purpose  of  voting  aid  for 
a  railway.  Without  a  petition  so  signed  by 
the  full  number  required,  the  commissioners 
have  no  jurisdiction.   WuUentoaber  v.  Dun- 


igan, 30  Neb.  877  (47  N.  W.  420;  13  U  R. 
A,  811). 

608.  (1895.)  Under  eection  14,  chapter 
45,  Compiled  Statutw,  it  Is  neceaaary,  to 
confer  Jurisdiction  upon  county  commission- 
ers to  order  the  holding  of  an  election  on  a 
proposition  to  vote  bonds  by  a  township  in 
aid  of  a  work  of  Internal  Improvement,  that 
u  petition  should  be  presented  to  such  com- 
missioners signed  by  not  less  than  fifty  free- 
holders of  such  township.  Hoxie  v.  Scott, 
45  Neb.  199  (63  N.  W.  387). 

509.  (1897.)    After  the  commissioners  of 
Otoe  county  had  unlawfully  established  a 
precinct  including  all  of  the  dty  of  Ne- 
braska Cnty,  they  Issued  a  call  for  an  elec- 
tion in  the  so-called  Nebraska  City  precinct, 
at  which  was  to  be  submitted  to  vote  of 
the  electors  thereof  a  proposition  to  issue 
bonds  of  the  precinct  In  the  sum  of  $40,000 
to  aid  In  the  construction  of  a  railroad. 
This  call  was  Issued  under  the  provisions 
of  section  14,  chapter  45,  Complied  Statutes, 
by  which  precincts  were  authorized  to  issue 
bonds  for  such  purpose  if  the  proposition 
CO  to  do  be  approved  by  a  specified  majority 
of  the  votes  of  the  electors  at  an  election 
called  and  held  pursuant  to  and  in  accord- 
ance with  the  proviflions  of  the  section. 
The  proposition  received  the  requisite  ma- 
jority  and  the   commissioners  Issued,  or 
caused  the  bonds  to  be  Issued.   Held,  That 
there  was  no  precinct  in  existence  which 
could,  by  its  vote,  authorize  the  issuance  of 
bonds  in  its  name  and  the  bonds  were  void. 
Morton  V.  Carlin,  61  Neb.  202  (70  N.  W. 
966. 

510.  (1898.)  An  afBrmative  vote  of  iwo- 
thirds  of  all  of  those  cut  on  the  proposi- 
tion is  Bufllcient  to  carry  county  l>onds  Is- 
sued under  chapter  24,  Session  Laws  1897. 
for  the  purpose  of  making  a  county  exhibit 
at  an  Interstate  exposition.  State,  ex  rel 
Douglas  County,  v.  Cornell.  53  Neb  556  (74 
N.  W.  59;  68  Am.  St.  Rep.  629;  39  L.  R.  A. 
513). 

511.  (1898.)  A  married  woman  who 
holds  lands  in  fee  is  a  "freeholder"  witbin 
the  meaning  of  the  word  as  used  In  seftion 
14,  chapter  45,  of  the  Complied  St&tutes. 
relative  to  the  signers  of  a  petition  calling 
an  election  and  submission  to  the  vote  of 
the  electors  for  the  tesuance  of  bonds  In  aid 
of  works  of  Internal  Improvements,  it  being 
therein  prescribed  that  the  signers  shall  be 
"freeholders."  Cooley  v.  Jansen.  54  Neb.  33 
(74  N.  W.  391). 
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612.  (1898.)  Under  secUon  134,  article 
I.  chapter  18,  Coupled  statutes,  a  maJorlt7 
of  all  the  Totea  cast  at  the  election  U  suffl* 
dent  for  the  adoption  of  a  proposition  to 

issue  county  funding  bonds,  where,  hy  their 
Issnance,  the  amount  of  the  county  Indeht- 
ednesB  ts  not  Increased,  and  the  rate  of 
Interest  Is  reduced.  State,  ex  rel.  Douglas 
County,  V.  Cornell,  64  Neb.  72  (74  N.  W. 
432). 

613.  (1899.)  Under  section  27,  article  I, 
chapter  18,  Compiled  Statutes,  providing 
that  notice  of  a  proposition  submitted  to  the 
electors  of  a  county  to  Issue  bonds  to  build 
a  court  house  mnst  be  given  "for  four  weeks 
In  some  newspaper  published  In  the  county/' 
In  case  one  is  printed  therein,  the  word 
"for,"  means  "during,"  and  the  notice  must 
be  published  for,  or  during,  four  weeks  be- 
fore tje  day  of  election.  Four  full  weeks 
must  elapse  between  the  date  of  the  Urst 
publication  and  the  day  fixed  for  the  elec* 
tion.  Btate  v.  Cherry  County,  68  Neb.  734 
(79  N.  W.  825). 

614.  (1901.)  A  proposition  to  issue 
county  bonds  for  Internal  improvement,  and 
the  result  of  the  vote,  must  be  entered  on 
the  records  of  the  county,  and  notice  of 
adoption  must  he  published  for  two  weeks 
In  a  newspaper  in  said  county,  if  one  be 
published  therein,  before  such  bonds  can  be 
legally  Issued.  Wilbur  v.  Wyatt,  63  Neb. 
261  (88  N.  W.  499). 

S16.  (1904.)  A  proposition  to  vote  bonds 
to  aid  In  the  construction  of  a  raflroad  or 
other  work  of  internal  improvement,  other- 
wise  In  due  form,  will  not  be  rendered  void 
because  It  contains  a  clause  authorizing  the 
county  to  accept  capital  stock  of  the  com- 
pany. Colbutn  V.  McDonald,  72  Neb.  481 
(100  N.  W.  961). 

—  Befundlng. 

516.  (1892.)  In  1877  the  legislature 
passed  "An  act  to  authorize  the  Issue  of 
county  bonds  In  certain  cases."  This  pro- 
vided for  issuing  refunding  bonds  to  replace 
bonds  issued  to  railroad  companies  or  any 
work  of  Internal  Improvement.  This  act 
was  carried  into  the  Compiled  Statutes  of 
1881  as  sections  11,  12,  and  13,  chapter  46. 
In  1883  the  legislature  passed  an  act  to  au- 
thorize counties  to  issue  refunding  bonds, 
at  not  to  exceed  six  per  cent,  interest,  to  re- 
place other  bonds  previously  issued  by  the 
county  and  then  payable.  Held,  That  the 
act  of  1883  applied  to  all  bonds  previously 
Issued  by  a  county  and  then  payable.  Btate. 


ex  rel.  Seward  County,  v.  Benton,  33  Neb. 
823  (61  N.  W.  140). 

517.  (1892.)  Under  the  act  of  1888. 
where  a  county  has  issued  refunding  bonds 
bearing  interest  at  six  per  cent,  it  may, 
after  such  bonds  are  payable,  Issue  other 
refunding  bonds  at  ia  lower  rate  of  interest, 
ae  four  and  one-half  per  cent,  to  replace 
them.  State,  ex  rel.  Seward  County,  v.  Ben- 
ton, 33  Neb.  823  (51  N.  W.  140). 

518.  (1892.)  County  bonds  issued  to  aid 
In  the  construction  of  works  of  Internal  im- 
provement can  be  refunded  only  under  the 
provisions  of  the  act  of  February  28,  1883, 
entitled  "An  act  to  authorize  counties  to 
issue  bonds  for  refunding  their  bonded  in- 
debtedness, and  providing  for  registering 
and  certifying  the  same,  and  for  levying  a 
tax  to  pay  the  interest  and  principal 
thereof."  Btate,  ex  rel.  Guge  County,  v.  Benr 
ion,  33  Neb.  834  (51  N.  W.  144). 

519.  (1904.)  Chapter  8  of  the  laws  of 
1899.  commonly  known  as  the  "Refundlug 
Bond  Act,"  as  found  In  chapter  9  of  the 
Compiled  Statutes  of  1903,  provides  for  an 
appeal  from  the  findings  of  the  district 
court  as  to  the  validity  of  county  bonds 
sought  to  be  refunded,  and  authorizes  the 
supreme  court  to  make  a  finding  and  decis- 
ion in  such  a  proceeding  which  Is  binding 
upon  the  county  board,  the  protestant  and 
other  parties  to  the  record.  Colbum  v.  Mo- 
Donald,  72  Neb.  431  (100  N.  W.  961). 

520.  (1904.)  In  an  appeal  from  the  find- 
ings of  the  district  court  as  to  the  valid- 
ity of  county  bonds  sought  to  be  refunded 
the  supreme  court  should  attempt  to  do  no 
more  than  render  a  decision  as  to  the  valid- 
ity of  the  bonds,  and  thereby  affirm  or 
reverse  the  finding  of  the  district  court  as 
the  case  may  be.  It  Is  not  necessary  to 
determine  the  effect  of  the  decision  as  to 
Innocent  purchasers  of  the  bonds,  who  are 
not  parties  to  the  record.  Colbum  v.  Jlfc- 
Donald,  72  Neb.  431  (100  N.  W.  961). 

Issuance,  TsqniBitea  and  validity  of  bonds. 

521.  (1877.)  The  power  to  issue  com- 
mercial paper  must  be  conferred  by  statute. 
And  such  power  must  be  exercised  in  the 
manner  prescribed;  but  If  the  authority  to 
issue  the  bonds  existed  at  the  time  of  their 
issuance,  a  mere  Irregularity  in  Its  exer- 
cise will  not  invalidate  the  bonds.  Earn- 
Hn  V.  Meadvllle,  6  Neb.  227. 

522.  (1880.)  A  recital  In  county  bonds 
that  the  same  were  issued  under  authon- 
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ity  of  the  internal  improvement  act  (Qen. 
Stats.,  448)  Is  not  ground  for  declaring 
such  bonds  lUTalld,  so  long  as  ample  au- 
thority was  found  elsewhere   which  had 

been  observed.  Dawson  County  v.  McNOr 
mar.  10  Neb.  276  (4  N.  W.  991). 

523.  (1880.)  Although  county  bonds 
have  been  Issued  to  run  for  a  period  longer 
than  the  ten  years  contemplated  by  stat- 
ute, a  court  of  equity  will  not  hoW  them 
void  for  that  reason,  where  there  Is  no  posi- 
tive prohibition  In  the  statute  against  a 
longer  credit  than  ten  years  being  given. 
Daw9on  County  v.  McNamar,  10  Neb.  276 
(4  N.  W.  991). 

524.  (1882.)  Bonds  properly  voted  in 
aid  of  railroad  are  not  void  becauee  signed 
and  sealed  In  adjoining  county,  although 
not  delivered  on  account  of  service  of  writ 
of  injunction.  Jonet  v.  Hurllmrt,  13  Neb. 
125  (13  N.  W.  6). 

526.  (1887.)  Bonds  issued  by  a  county  as 
t.  donation  to  a  railroad  company  are  in- 
valid unless  they  have  endorsed  thereon  a 
certificate,  signed  by  the  secretary  and  au- 
ditor of  state,  showing  that  they  were  Issued 
pursuant  to  law.  State  ex.  rel.  Gardner,  v. 
Roggen,  22  Neb.  118  (34  N.  W.  108). 

526.  (1895.)  The  antedating  of  county 
bonds,  which  were  dated  January  2  when  in 
fact  they  were  not  issued  until  in  April 
following,  was  not  a  substantial  defect. 
State,  ex  rel.  Hajfinan,  v.  Moore,  46  Neb. 
690  (65  N.  W.  193;  50  Am.  St  Rep.  626). 

527.  (1901.)  Where  an  election  was  held 
on  August  16  to  vote  on  a  proposition  to 
issue  county  bonds  to  aid  In  the  construc- 
tion of  an  Irrigation  ditch,  and  on  the  21st 
day  of  the  same  mi^nth  notice  was  oi^ 
dered  published,  and  the  bonds  were  issued 
on  September  I,  following,  the  bonds  were 
illegally  issued.  Wilbur  v.  Wyatt,  63  Neb. 
£61  (88  N.  W.  499). 

528.  (1902.)  While  a  recital  In  bonds 
that  they  -were  ordered  to  be  Issued  on  a 
certain  date  would  be  notice  of  their  Inva- 
lidity to  all  persons  acquiring  them,  if  is- 
sued prior  to  the  time  fixed  by  law,  the 
recital  is  not  conclusive,  but,  if  such  was 
the  fact,  it  may  be  shown  tliat  they  were 
not  ordered  to  be  iraued  and  were  not  is- 
sued until  after  the  expiration  of  th^ 
.statutory  period.  Chicago.  B.  (f  Q.  R.  Co  v. 
Dundy  County,  3  Unof.  391  (91  N.  W.  554). 

Mandamus  to  compel  Issue  of  bonds. 

529.  (1876.)  In  an  action  of  mandamus 
to  compel  county  commissioners  to  Issue 


bonds  to  replace  outstanding  warrants,  any 
valid  defense  existing  against  the  payment 

of  the  warrants  should  be  set  rp  by  a 
statement  of  the  facts  constltui:lug  such 
defense  In  the  answer.  Commissionert  of 
Jefferson  County  v.  State,  5  Neb.  127. 

Sale  of  bonds. 

530.  ( 1881. )  Commissioners  hare  no 
power  to  permit  one  bid  for  county  bonds 
to  be  privately  amended  so  as  to  make  it 
better  than  another.  State,  ex  rel.  Clark,  v. 
DougJaa  County,  11  Neb.  484  («  N  W 
691). 

531.  (18S1.)  In  a  sale  of  county  bonds 
the  commissioners  have  no  right  to  con- 
sider a  bid  proposing  payment  in  anything 
except  money.  Certificates  of  deposit  are 
not  sufficient  State,  ex  ret.  Clark,  v.  Doug- 
las  County,  11  Neb.  484  (9  N.  W.  691). 

532.  (1881.)  Where  a  notice  InviUng 
bids  for  county  bonds  proposed  two  plans, 
one  for  payment  of  the  whole  amount  when 
the  bonds  were  delivered,  and  one  for  pay- 
ment in  InsUIlments,  a  bid  offering  to  pay 
in  certificates  of  deposit  payable  at  a  future 
date  is  Invalid.  State,  ex  rel.  Clark,  v. 
Douglas  County,  11  Neb.  484  ^9  N.  W.  691). 

533.  (1881.)  Where  one  purchases  void 
county  warrants,  illegally  issued,  he  may 
recover  back  the  price  paid  for  them.  Roff- 
ers  V.  Walsh,  12  Neb.  28  (10  N.  W.  467). 

Estoppel  to  deny  vaUdlty  of  bonds  or  war- 
rants. 

534.  (1886.)  Where  a  county  has  ts- 
Eued  refunding  bonds  in  exchange  for  gen- 
eral bonds.  In  aid  of  the  construcdon  of  a 
railroad,  in  the  hands  of  a  bor.a  fide  par- 
chaser.  It  is  estopped  to  deny  the  validitv  of 
the  refunding  bonds.  State,  ex  rel.  Leese 
V.  Wilkinson.  20  Neb.  610  (31  Neb.  376);' 
(1887)  State  V.  Dakota  County,  22  Neb  448 
(35  N.  W.  22B). 

635.  (1902.)  Where  bonds  of  a  county 
are  issued  without  any  authority,  the  sub- 
sequent conduct  of  the  officers  of  the 
county  toward  bonds  so  issued  cannot  create 
an  estoppel  which  will  supply  this  want 
of  original  authority.  Washington  Countw 
V.  David,  2  Unof.  649  (89  N.  W.  737). 

5:!6.  (1903.)  A  county  warrant  In  ex- 
cess of  85  per  cent,  of  the  levy  against 
which  It  Is  drawn  la  void.  The  eounty 
board  cannot  estop  the  county  to  assert  the 
Invalidity  of  such  warrant  by  Indorsing  on 
the  warrant  a  false  statement  of  the  amount 
oi  the  levy,  which  makes  the  warrant  on  its 
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face  appear  to  be  within  the  statutory  limit 
National  Life  Ins.  Co.  V.  DavcM  County,  67 
Neb.  40  (93  N.  W.  187). 

537.  (1904.)  A  municipality  ought  not 
to  be  allowed  to  repudiate  its  bonds  after 
the  compromise  of  a  suit,  in  which  their 
validity  was  an  Issue,  by  which  It  receiyed 
a  substantial  decrease  of  the  Interest  rate 
'hereon,  and  after  it  has  paid  th.^  Interest 
for  thirty  years  and  a  part  of  the  principal 
thereof,  unless  such  bonds  were  absolutely 
void  at  the  time  they  were  issued.  Col- 
bum  V.  McDonaU,  72  Neb.  431  (100  N.  W. 
961). 

BeglstTati<ai  of  bonds. 

538.  (1883.)  In  registering  and  cerrtUy- 
Ing  bonds  Issued  under  the  act  "To  author- 
ize the  Issue  of  county  bonds  in  certain 
cases,"  approved  February  19,  1877,  the 
auditor  and  secretary  of  state  have  no 
right  to  review  the  action  of  their  predeces- 
sors upon  the  original  bonds.  State  v.  Alex- 
ander, 14  Neb.  280  (15  N.  W.  365). 

539.  (1884.)  Where  a  county  presents 
its  refunding  bonds  to  the  auditor  for  reg- 
istration. It  must  pay  one-fourth  of  one  per 
cent  upon  the  dollar  for  each  bond  regis- 
tered. State  V.  WallicJu,  16  Neb.  110  (20 
N.  W,  27). 

540.  (1888.)  It  is  not  the  duty  of  the 
auditor  of  state  to  register  or  certify  bonds 
issued  by  virtue  of  an  illegal  election,  and 
a  writ  of  mandamus  will  not  Issue  to  re- 
quire him  to  do  so.  State,  ex  ret  Otoe 
County,  V.  Babooch,  23  Neb.  802  (37  N.  W. 
645). 

541.  (1903.)  By  section  10,  chapter  9, 
Compiled  Statutes,  1901,  it  Is  made  the 
duty  of  proper  county  officers,  when  bonds 
are  issued,  to  make  registration  In  a  book 
kept  for  that  purpose  of  all  of  the  several 
Iransactlons  connected  with  .ne  Istuance  of 
such  bonds  as  therein  enumerated,  and 
transmit  to  tbe  auditor  of  state  a  certified 
btatement  of  such  registry  for  hie  Informa- 
tion. 8t(Ue,  ex  ret.  Nilea,  v.  Weston,  67  Neb. 
175  (93  N.  W.  182). 

Faymcoit  of  bonds. 

542.  (1879.)  The  money  with  which  to 
pay  precinct  bonds  Is  raised  and  disbursed 
with  tbe  same  formality,  and  through  pre- 
cisely the  same  agencies,  as  are  ordinary 
county  funds:  and  the  county  treasurer  Is 
authorized  to  make  payment  of  such  bonds 
only  on  warrants  Issued  by  the  county  com- 
missioners. Dell  V.  Oppenheimer,  9  Neb. 
454  (4  N.  W.  51). 


Actions  on  bonds. 

543.  (1886.)     Where  bonds  are  issued 

by  a  county  for  the  erection  of  a  grist  mill 
on  the  Little  Blue  river,  after  erection  of 
the  mill,  and  there  is  no  question  made  in 
the  pleadings  that  the  mill  Is  net  propelled 
by  water.  It  will  be  presumed  that  it  Is 
propelled.  State,  ex  tel.  Perry,  v.  Clay 
County,  20  Neb.  452  (30  N.  W.  628). 

Taxation. 

Levy  and  collection  of  taxes  In  general, 

see  Taxation. 

544.  (1883.)  County  warrants  that  have 
not  been  paid  out  of  a  former  levy  cannot 
be  Included  In  an  estimate  and  levy  of 
taxes  In  excess  of  the  maximum  fixed  by 
law;  where  the  ordinary  tax  is  insufllcient 
the  remedy  Is  to  fund  the  debt.  State,  ex 
rel.  Bank,  v.  Oosper  County,  14  Neb.  22 
(14  N.  W.  801). 

545.  (1891.)  Whore  bonds  are  issued  by 
a  county  In  favor  of  works  of  Internal  im- 
provement, they  become  a  charge  against 
the  county,  the  principal  and  Interest  to  be 
paid  by  a  levy  upon  the  property  therein, 
whether  such  proparty  was  in  the  county 
when  the  bonds  were  voted  or  was  afterwards 
brought  m.  And  where  additional  territory  . 
has  been  added  to  a  county  after  voting  on 
such  bonds,  the  taxable  property  In  such 
additional  territory  Is  liable,  like  other 
property  in  the  county,  to  taxation,  for  the 
payment  of  said  obligations.  CJiieatfo,  8t. 
P.,  M.  d  0.  R.  Co.  V.  Cuming  County,  31  Neb. 
374  (47  N.  W.  1121). 

546.  (1897.)  Tbe  discretion  and  action 
of  a  county  board  In  levying  taxes  to  the 

constitutional  limit  should  not  be  con- 
trolled by  tbe  court.  State,  ex  rel.  Rock 
County  V.  Sheldon,  53  Neb.  365  (73  N.  W. 
694). 

547.  (1897.)    When  taxes  levied  by  a 

county  exceed  the  maximum  permitted  by 
the  constitution,  the  excess  Is  levied  for  an 
Illegal  and  unauthorized  purpose.  Chicago, 
B.  A  Q.  R.  Co.  V.  Nemaha  County,  50  Neb. 
398;  (1899)  Chase  County  v.  Chicago,  B.  A 
Q.  R.  Co.,  58  Neb.  274  (78  N.  W.  502). 

548.  (1899.)  The  constitution  permits  a  ' 
levy  of  taxes  by  a  county  In  excess  of  15 
mills  on  the  dollar  valuation  In  only  two 
classes  of  cases:  First,  to  pay  debts  exist- 
ing when  tbe  constitution  was  adopted; 
and  secondly,  when  authorized  by  a  vote 
cf  tbe  people.  This  brings  within  the  gen- 
eral limitation  taxes  levied  to  pay  Judg- 


Digitized  by 


1549 


COUNTIES. 


1530 


nwntB  rendered  agaiiut  the  county  on  debts 
not  contracted  before  the  constitution  was 
adopted,  when  such  additional  levy  has  not 
been  authorized  by  vote  ot  the  people. 
Chase  County  v.  Chicago,  B,  d  Q.  R.  Co.,  58 
Neb.  274  (78  N.  W.  502). 

549.  (1901.)  An  order  of  a  county 
board  allowing  a  claim  against  a  county  Is 
not  a  judgment,  within  the  meaning  of  the 
statute  providing  for  the  levy  of  a  tax  to 
pay  Judgments  against  the  county..  Cutter 
County  V.  Chicago,  S.  d  Q.  R.  Co.,  62  Neb. 
657  (87  N.  W.  341). 

 Xevy  for  special  piupoMs. 

650.  (1879.)  A  provision  in  the  consti- 
tution that  "the  legislature  may  vest  the 
corporate  authorities  of  cities,  towns,  and 
Tillages  with  power  to  make  local  improve- 
ments by  special  asuessments,  or  by  taxa- 
tion of  property  benefitB,"  merely  prescribes 
the  rule  of  apportionment  of  such  special 
taxes,  and  does  not  prohibit  the  legislature 
from  conferring  the  power  to  make  local 
improvements  by  special  assessments  or 
taxation  upon  property  benefited,  upon 
other  municipal  corporations  than  those 
designated.  State,  ex  rel.  Al)bott,  v.  Dodge 
County,  8  Neb.  124  (30  Am.  Rep.  819). 

561.  (1885.)  ThO  "act  concerning  coun- 
ties and  county  officers,"  approved  March 
7,  1879,  did  not  Uke  effect  till  September 
1  of  that  year.  The  provisions  of  section 
26  of  that  act  have  no  application  to  valid 
county  bonds  Issued  before  September  1, 
1879.  Burlington  &  U.  R.  R.  Co.  v.  Saundert 
Countv,  17  Neb.  318  (22  N.  W.  660). 

552.  (1892.)  The  county  iKiard  Is  au- 
thorized to  make  a  special  levy  to  provide 
for  the  i)ayment  of  judgmencs  against  the 
county  since  the  levy  for  general  expenses. 
Jackaon  v.  Wathington  County,  34  Neb.  680 
(52  N.  W.  169). 

553.  (1892.)  The  act  approved  February 
18,  1867,  entitled  "An  act  to  provide  for  the 
payment  of  Judgments  against  municipal 
corporations,"  article  V,  chapter  77,  Com- 
piled statutes,  entitled  "Revenue,"  is  not 
repealed  by  the  provisions  of  section  77  of 
the  general  revenue  law.  Jackson  v.  Wa.th- 
ington  County.  34  Neb.  680  (52  N.  W.  169). 

554.  (1899.)  By  section  77,  article  I, 
chapter  77,  Compiled  Statutes  1899,  the 
power  conferred  on  the  board  of  county 
commissioners  to  levy  a  road  tax  is  limited 
to  the  levy  of  such  tax  for  county  pur- 
poses. Libby  V.  State,  ex  rel.  Davis,  69 
Neb.  264  (80  N.  W.  817). 


656.  (1901.)  Where  coun^  commissloii- 
ers  have  made  a  levy  of  nine  mills  for  gen- 
eral fund  purposes,  they  cannot  levy  a 
local  tax  In  excess  of  the  statutory  limit 
without  a  vote  of  the  people.   Orand  Island 

W.  O.  R.  Co.  V.  Dawea  County,  62  Neb.  44 
(86  N.  W.  934). 

556.  (1902.)  Where  a  county  board  has 
levied  the  full  amonnt  of  tax  allowed  by  l::w 
for  a  county  general  fund,  and  also  de- 
signedly levies  a  larger  amount  of  brldg? 
tax  than  is  necessary  for  use  in  that  fujtd. 
and  immediately  transfers  a  large  part 
thereof  to  said  general  fund,  the  tax  so  un- 
necessarily levied  and  transferred  is  levied 
for  an  illegal  and  unauthorized  purpose 
and  is  void.  Chicago,  B.  <£  Q.  R.  Co.  r. 
Lincoln  County,  66  Neb.  228  (92  N  W.  208). 

557.  (1902.)  It  Is  not  a  valid  objection 
to  a  tax  levied  against  the  taxable  prop- 
erty of  a  precinct  in  a  county  not  under 
township  organization,  for  local  ImiUOTe- 

ments,  that  such  Improvements  arc  for  the 
use  of  the  public  at  large.  Union  P.  R,  Co. 
V.  Howard  County,  66  Neb.  663  (97  N.  W. 

280). 

'  Division  of  county  after  levy. 
658.  (1882.)  In  June.  1872,  Kearney 
county,  which  till  then  had  been  attached 
to  Adams  county  for  election,  revenue  and 
judicial  purposes,  was  organized,  and  pre- 
j,ared  to  transact  Its  own  business.  On  the 
I3th  of  July  following,  the  commissioners 
of  Adams,  as  they  hajd  been  accusiomed  lo 
do,  and  in  good  Mth,  made  a  formal  levy 
of  a  tax  for  Kearney  county,  upon  the 
property  therein,  which  levy  the  commis- 
sioners of  Kearney  adopted  and  caused  to 
be  extended  upon  their  own  tax  books. 
Held,  That  this  adoption  of  the  le\y  by  the 
commissioners  of  Kearney  county  made  it 
their  own;  and.  although  irregular,  was  not 
a  valid  objection  to  the  collection  of  the 
tax  In  an  equitable  point  of  view.  Bull  r. 
Kearney  County,  13  Neb.  539  (14  N.  W. 
529). 

559.  (1886.)  Where  an  unorganized 
county  is  attached  to  an  organized  one  for 
election,  judicial,  and  revenue  purposes,  and 
the  proper  officers  of  the  organized  county 
levy  taxes  upon  the  property  of  the  uncr- 
ganized  one.  and  prior  to  the  time  such 
taxes  become  due  the  unorganized  county 
becomes  organized  by  the  election  and  qua^ 
IflcatJon  of  .the  proper  officers,  such  taxes 
r>re  to  be  paid  to  the  treasurer  of  the  new 
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conn^.  Morte  v.  HitchootA  County,  19  Neb. 

£66  (27  N.  W.  637). 

•  Liability  of  county  for  redemptltm 

money  paid  to  treasurer. 

560.  (1881.)  A  county  Is  not  liable  for 
money  paid  to  the  county  treasurer  for  the 
redemption  of  land  sold  for  taxes,  unless 
fame  has  been  paid  Into  county  treasury. 
Eaton  V.  Caas  County,  11  Neb.  229  (9  N.  W. 
I'O);  (1881)  Richardson  County  v.  Meyer, 
11  Neb.  S&7  (9  N.  W.  649). 

—Wrongful  exaction  of  redemption 
money. 

561.  (1881.)  When  money  Is  wrongfully 
exacted  In  the  nominal  redemption  of  lands, 
where  no  sale  was  In  fact  made,  to  the  ex- 
tent of  the  taxes  and  interest  actually  due, 
It  Is  a  pvnnent;  beyond  this  It  is  an  un- 
authorized taction,  for  which  the  treas- 
arer,  but  not  the  county,  Is  liable.  State, 
ex  rel.  Myers,  v.  Richardson  County,  11  Neb. 
403  (  9  N.  W.  650). 

Xandamoa  to  compel  lory  to  pay  claim. 

Compelling  county  to  Include  agriculture 
expenses  in  tax  list,  see  AoricuUure,  i  3. 

662.  (1880.)  The  statute  proTldes  for  the 
rvment  of  precinct  bonds  issued  to  aid 
works  of  Internal  Improrement  by  means  of 
special  taxes  to  be  levied  and  collected  on 
&\\  the  taxable  property  in  the  precinct.  In 
ease  of  the  failure  or  refusal  of  the  proper 
olBcers  to  levy  the  necessary  taxes  and  make 
payment  to  the  holders  of  such  bonds,  It  is 
provided  that  they  may  be  compelled  by 
mandamus  to  do  so.  And  this  is  the  appro- 
priate remedy.  State,  ex  rel.  Chandler,  v. 
Dodge  County,  10  Neb.  20  (4  N.  W.  370). 

568.  (1880.)  In  the  application  for  a 
mandamus  to  compel  the  payment  of  bonds 
Issued  to  aid  In  the  construction  of  works 
of  Internal  improTement,  It  Is  not  sufficient 
to  show  merely  that  they  were  is&ued  "for 
works  of  Internal  improvement";  there 
should  be  such  particular  descrlptlona  of 
the  works  as  to  enable  the  court  to  see,  by 
an  Inspection  of  the  petition  alone,  that 
they  were  really  of  that  character.  State, 
ri  rel.  Osborne,  v.  Thome,  9  Neb.  458  (4 
X.  W.  63). 

564.  (1880.J  A  writ  of  mandamus  to 
compel  the  county  commissioners  to  ler^  a 
tax  for  the  payment  of  a  judgment  gainst 
the  county,  of  which  the  plaintiff  claims  as 
assignee,  will  be  denied,  when  It  appears 
that  proceedings  In  garnishment  bad  been 
Instituted  by  a  creditor  of  the  assignee, 
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which  action  Is  still  pending.  State,  ex  rel. 
Warren,  v.  Otoe  County,  10  Neb.  384  (6  N. 
W.  464). 

566.  (1883.)  In  a  proper  case,  county 
commissioners  will  be  compelled  to  Include 
in  their  estimate  of  taxes  for  the  current 
year  a  sufficient  amount,  within  the  limits 
fixed  by  law,  to  pay  claims  against  the 
county.  State,  e»  rel,  Banh,  v.  Oosper 
County,  14  Neb.  22  (14  N.  W.  801). 

566.  (1888.)  Where  an  account  has  been 
duly  allowed  against  a  county  in  a  case 
where  the  county  board  had  Jurisdiction,  It 
is  the  duty  of  such  board  to  Include  the 
same  In  Its  estimates  of  the  taxes  to  be 
levied  for  the  ensuing  year,  and  if  It  falls 
to  40  80  it  may  be  compelled  by  mandamus 
to  perform  its  duty.  State,  ex  rel.  Clarke, 
V,  Gather,  22  Neb.  792  (36  N.  W.  157). 

567.  (1891.)  Where  a  county  board  au- 
dits and  allows  bona  fi^e  clainis  against  the 
county,  mandamus  lies  to  compel  it  to  in- 
clude the  same  In  the  estimate  of  taxes  to 
be  levied  for  the  ensuing  year.  State,  ex 
Tel.  Wesseh  v.  Weir,  88  NcAi.  S6  (49  N.  W. 
785). 

668.  (1892.)    Mandamus  lies  to  ' compel 

board  of  county  supervisors  to  include  in 
Its  estimate  of  expenses  the  amount  pay- 
able to  an  agricultural  society  under  section 
12,  chapter  2,  Compiled  Statutes.-  State,  ex 
rel.  Affricultural  Society,  v.  Robinson,  35 
Neb.  401  (63  N.  W.  213;  17  L.  R.  A.  883). 

669.  (1896.)  The  allowance  of  a  writ  of 
mandamus  to  compel  a  county  board  to  In- 
clude relators'  claim  in  Its  estimates  of  the 
taxes  to  be  levied  for  the  ensuing  year  is 
not  necessarily  an  adjudication  that  a  defi- 
nite sum  is  due  from  the  county  to  the  re- 
lators. State,  ex  rel.  Marguett,  v.  Sout- 
hausen,  49  Neb.  558  (68  N.  W.  960). 

570.  (1897.)  Tho  discretion  and  action 
cf  a  county  board  In  levying  taxes  to  the 
constitutional  limit  should  not  be  controlled 
by  the  court.  State,  ex  rel.  Rock  County,  v. 
Sheldon,  53  Neb.  365  (73  N.  W.  694). 

571.  (1903.)  When  the  statute  requires 
of  an  official  board  the  duty  of  doing  a  par- 
ticular act  on  a  particular  day  as,  for  In- 
Btance,  the  levy  of  a  tax,  and  the  body  baa 
announced  Its  determination  not  to  comply 
therewith,  a  mandamiu  may  issue  to  compel 
the  performance  of  the  duty  at  the  pre- 
scribed time.  State,  ex  rel.  State  Journal 
Co.,  V.  Knievel,  5  XJnof.  219  (98  N.  W.  798). 

572.  (1904.)  The  levy  of  a  tax  under 
the  provisions  of  sections  1  to  5;  Inclusive, 
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of  article  VI,  chapter  77,  Complied  Statutes, 
with  wbicta  to  satisfy  a  judgment  against 
a  county,  school  district,  or  municipality, 
.tvtU  not  be  enforced  by  a  writ  of  mandamus 
where  such  proposed  levy  Is  In  excess  of 
constitutional  or  statutory  limitations. 
State,  ex  rel.  Ywng,  v.  Boyae,  71  Neb.  1 
(98  N.  W.  469). 

Bights  and  remedies  of  taxpayers. 

573.  (1879.)  To  entitle  a  taxpayer  to 
enjoin  a  county  officer,  it  must  appear  that 
his  rights  will  be  greatly  or  Irreparably  af- 
fected by  the  acts  sought  to  be  restrained, 
and  the  right  must  be  clear  and  the  remedy 
at  law  inadequate.  Normand  v.  Otoe 
County,  8  Neb,  18. 

674.  (1879.)  Taxpayers  of  the  proper 
county  may  maintain  an  action  for  them- 
selves and  all  other  taxpayers  of  the 
county,  to  restrain  the  county  commission- 
ers from  an  illegal  exercise  of  their  powers 
to  the  injury  of  such  taxpayers.  Normand 
V.  Otoe  County,  8  Neb.  18. 

575.  (1882.)  The  collection  of  a  tax  lev- 
ied for  the  payment  of  county  warrants  Is- 
sued In  settlement  of  an  amount  found  to 
be  due  for  building  a  bridge  under  a  con- 
tract with  the  county,  will  not  be  enjoined 
at  the  suit  of  taxpayei^  on  the  ground  that 
rhe  commissioners  exceeded  their  authority 
in  letting  the  contract,  the  contract  having 
been  let,  the  bridge  built,  and  the  settle- 
ment made  In  good  faith  and  without  ob- 
jection at  the  time.  Hull  v.  Kearney  County, 
13  Neb.  639  (14  N.  W.  529). 

576.  (1884.)  One  attacking  the  validity 
of  county  bonds  on  the  ground  that  they 
Tere  issued  under  an  unconstitutional  act, 
thirteen  years  after  the  bonds  wer&  issued, 
during  which  time  the  Interest  has  been 
paid  without  objection,  must  show  that  the 
taxes  sought  to  be  enjoined,  levied  to  pay 
interest  on  such  bonds,  are  inequitable  and 
unjust.  Burlington  <£  M.  R.  R.  Co.  v.  Saund- 
ers County,  16  Neb.  123  (19  N.  W.  698). 

577.  (1885.)  A  taxpayer  ^ho  seeks  to 
enjoin  the  payment  of  money  for  the  erec- 
tion of  a  public  bridge  which  he  claims  Is 
being  constructed  In  violation  of  law,  must 
act  with  reasonable  promptness.  If  he  is 
guilty  of  gross  laches,  and  knowingly  per- 
mits the  contractor  to  Incur  liabilities  in 
good  faith  In  the  construction  of  the  greater 
portion  of  the  work,  an  injunction  will  be 
denied.  Brown  v.  Merrick  County,  18  Neb. 
»66  (26  N.  W.  366). 


678.  (1890.)  While  a  proposition  to  vote 
county  bonds  in  aid  of  railroads,  submitted 
In  alternative  form  is  void,  their  payment 
will  not  be  enjoined  after  they  passed  into 
the  hands  of  an  innocent  purchaser.  Xortk 
V.  Pmte  County,  29  Neb.  447  £46  N.  W.  692: 
26  Am.  St  Rep.  396). 

579.  (1891.)  Where  objections  are  made 
to  certain  assessments  on  the  groond  of  Ir^ 
regularities,  the  court,  as  a  condition  of 
granting  relief,  may  require  the  property 
owner  to  do  equity  by  paying  the  amount 
which  his  property  is  benefited  by  the  Im- 
provement Darst  V.  Origin,  31  Neb.  l>68 
(48  N.  W.  819). 

580.  (1891.)  A  party  who  sees  a  public 
improvement  being  carried  on  calculated  to 
benefit  his  property,  cannot  wait  until  it  Is 
completed  and  the  expenditure  has  been 
made  and  his  property  received  the  benefit 
before  proceeding  to  avoid  the  tax,  but 
must,  as  a  condition  of  relief  by  Injunction, 
do  equity  by  paying  the  amount  tliere<tf 
Justly  chargeable  against  such  property. 
Darst  V.  Oriffln,  31  Neb.  668  (48  N.  W.  819). 

681.  (1894.)  Appeal  by  a  taxpayer  will 
not  lie  from  an  order  of  a  county  board 
directing  a  warrant  to  be  drawn  for  an  il- 
legal purpose.  Acfcermon  v.  Thummel,  40 
Neb.  95  (58  N.  W.  738). 

582.  (1894.)  An  injunction  lies  at  the 
suit  of  a  taxpayer  of  the  proper  county  to 
restrain  the  Issuance  by  the  couuty  clerk 
of  a  warrant  on  the  county  treasurer  for  an 
Illegal  or  unauthorized  purpose,  and  to  en- 
join the  payment  of  such  warrant  by  the 
county  treasurer.  Ackerman  v.  Tkummel. 
40  Neb.  95  (68  N.  W.  738). 

583.  (1896.)  A  party  who  Is  not  guilty 
of  laches  may  invoke  the  aid  of  a  court  of 
equity  to  restrain  the  collection  of  a  void 
tax  or  assessment    Morris  v.  MerreU,  44 

Neb.  423  (62  N.  W.  865). 

584.  (1898.)  A  court  of  equity  win  not 
at  the  suit  of  a  private  individual,  enjoin 
the  payment  of  a  warrant  issued  npon  a 
claim  duly  audited  by  the  county  board,  the 
remedy  being  comply  at  law,  by  appeal 
from  the  order  allowing  the  claim.  Taylor 
V.  Davey,  65  Neb.  153  (75  N.  W.  653). 

586.  (1904.)  A  resident  texpayer,  with- 
out showing  any  interest  or  Injury  peculiar 
to  himself,  mi^  enjoin  illegal  expenditures- 
by  a  public  board  or  offleer.  Woodruff  e. 
Welton.  70  Neb.  665  (97  N.  W.  1037). 

686.    (1904.)    In  an  action  by  a  resident 
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taxpayer  to  enjoin  an  illegal  expenditure  by 
a  public  board  or  oflftcer,  the  plalntlfT  will 
not  be  required  to  show  what  the  amount  of 
the  expenditure  would  have  been  if  the  law 
bad  been  obeyed.  Woodruff  v.  Welton,  70 
Neb.  666  (97  N.  W.  1037). 

687.  (1906.)  On  an  appeal  to  the  district 
court  by  a  taxpayer  from  an  order  of  the 
county  board  aliowing  aid  to  an  agricultural 
society  under  section  12,  article  I,  chapter 
2,  Compiled  Statutes  1903,  the  appellee  is 
not  required  to  plead  that  the  county  board 
Included  the  amount  allowed  by  it  in  its 
annual  estimate,  nor  that  there  were  funds 
in  the  treasury,  or  taxes  levied,  against 
which  a  warrant  could  be  drawn.  Sheldon 
V.  Gage  County  Society  of  Affriculture,  76 
Neb.  485  (106  N.  W.  474). 

V.  CLAIKS  AOAINST  COUNTT. 
Allowance  of  claim  of  officers  for  com- 
pensation, see  ante,  U 172-183. 

Character  of  county  board  as  a  court,  see 
ante,  ||  80.  81. 

Levy  of  tax  to  pay  claim,  see  mte,  S|  544- 
561. 

Liability  of  commissioners  allowing  il- 
legal claim,  see  ante.  §S  120-122. 

Mandamus  to  compel  levy  to  pay  claim, 
see  ante,  fiS  562-672. 

Right  of  original  action  on  claim  In  dis- 
trict court,  see  post,  H  672-677. 

Statutory  provisions. 

588.  (1899.)  Section  37,  article  I.  chap- 
ter IS,  Compiled  Statutes,  regarding  the 
audit  and  allowance  of  claims  against  a 
county.  Is  not  a  grant  of  power  to  the  county 
board,  but  is  a  provision  regulating  the  ex- 
orcise of  the  power  granted  In  section  23  of 
said  chapter.  Perkint  County  v.  Keith 
County,  68  Neb.  323  (78  N.  W.  630). 

Jurisdiction  to  examine  claims. 

589.  (1877.)  The  board  of  county  com- 
missioners Is  invested  by  statute  with  ex- 
clusive original  Jurisdiction  in  the  examina- 
tion and  allowance  of  accounts  against  a 
county.  Brown  v.  Otoe  County,  6  Neb.  Ill: 
(1896)  Stenbero  v.  State,  48  Neb.  299  (67 
N.  W.  190). 

590.  (1882.)  The  board  of  county  com- 
missloneTs  have  exelnsiTe  original  Jurlsdlc- 
tlon  in  the  examination  and  allowance  of 
claims  against  a  county,  and  the  only  mode 
of  prosecuting  an  action  on  such  claims  is 
l<y   appeal   from   their   decision.  Dixon 


County  V.  Bamea,  13  Neb.  294  (13  N.  W. 

628). 

591.  (1897.)  A  county  board  may  not 
delegate  to  Its  chairman  and  clerk  the 
power  to  aadlt  claims  against  the  county. 
Wilson  f>.  atate,  ex  rel  PUuten,  63  Neb.  113 
(78  N.  W.  456). 

592.  (1900.)  Article  I,  chapter  18,  page 
37.  (Compiled  Statutes,  merely  regulates  the 
grant  of  power  and  mode .  of  prcvpedure  cX 
the  county  board  In  the  allowance  of  claims 
against  the  county,  and  failure  to  observe 
Its  provisions  does  not  deprive  the  commis- 
sioners of  jurisdiction  to  act  upon  claims 
against  the  county.  State,  ex  rel,  Seth 
Thomas  Clock  Co.,  v.  County  Commission- 
era  of  Caaa  County,  60  Neb.  666  (83  N.  W. 
733). 

593.  (1900.)  The  power  and  Jurisdiction 
of  the  county  board  to  act  upon  claims  Is 
derived  from  article  I,  chapter  18,  page  23, 
Compiled  Statutes,  and  not  from  page  37. 
State,  ex  rel.  Seth  Thomaa  Clock  Co.,  v. 
County  Commitaionera  of  Caaa  County.  60 
Neb.  566  (83  N.  W.  733). 

693a.  (1908.)  The  allowance  by  the 
board  of  county  commissioners  of  a  claim 
against  the  county,  there  being  no  mouey 
in  the  treasury  at  the  time,  and  no  tax  levy 
against  which  a  warrant  can  be  drawn, 
while  it  may  be  Irregular,  is  not  In  excess 
of  the  power  given  the  board  to  examine 
and  settle  all  claims  against  the  county. 
State,  ex  rel.  McDonald,  v.  Farrington,  80 
Neb.  628  (114  N.  W.  1100). 

Presentation. 

694.  (1890.)  A  railroad  company  claim- 
ing compensation  for  constructing"  a  cross- 
ing on  a  highway  laid  out  across  Its  right 
of  way,  must,  under  section  16,  chapter  78, 
Complied  Statutes,  file  its  claim  with  the 
county  clerk.  State,  ex  rel.  Lancaater 
County,  V.  Chicago,  A.  d  Q.  B.  Co.,  29  Neb. 
412  (45  N.  W.  469). 

595.  (1894.)  Where  a  tax  purchaser  un- 
der an  illegal  levy  seeks  to  recover  back  the 
amount  paid  by  him  he  must  0le  his  claim 
with  the  county  clerk,  have  it  passed  upon 
by  the  board  of  commissioners,  and  If  un- 
satisfied, appeal  to  the  district  court.  In 
no  other  manner  can  the  district  court  ac- 
quire Jurisdiction  on  such  a  claim.  Pen- 
nock  V.  Douglas  County,  39  Neb.  293  (68  N. 
W.  117;  42  Am.  St.  Rep.  579;  27  L.  R.  A. 
121). 

596.  (1896.)    All  claims  against  a  county 
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must  be  filed  with  the  oonnty  clerk  theraof 
and  presented  to  the  county  board,  and  It 
alone  has  power  and  authority  to  audit  and 
allow  Bucfa  claims.  State,  ex  rel.  Wyckoff, 
V.  Merrea,  43  Neb.  576  (62  N.  W.  754). 

597.  (1897.)  A  claim  against  a  county 
for  damages  for  the  appropriation  of  and 
injury  tp  plaintiff's  property  by  the  grading 
ot  a  highway,  Is  not  such  a  one  as  Is  re- 
quired to  be  filed  with  the  county  clerk  by 
section  37,  article  I.  chapter  18,  Compiled 
Statutes.  Dougku  County  v.  Taylor,  50  Neb. 
535  (70  N.  W.  27). 

698.  (1900.)  A  claim  against  a  county 
is  filed  when  delivered  to  the  county  cleric 
to  be  acted  upon  by  the  county  board,  even 
tliough  the  cleric  fall  to  Indorse  upon  such 

claim  the  fact  and  time  of  filing.  State,  ex 
rel.  Seth  Thomas  Clock  Co.,  v.  County  Com- 
vtisaionera  of  Coat  County,  60  Neb.  666  (83 

N.  W.  733). 

699.  (1901.)  A  claim  against  a  county 
must  be  presented,  in  writing,  to  the  county 
board  before  that  trady  has  Jurisdiction  or 
authority  to  act  upon  it  Shepara  v.  Boater' 
ling.  61  Neb.  882  (86  N.  W.  941). 

600.  (1901.)  County  warrants  are  not 
wltliln  the  class  of  claims  which  must,  in 
the  first  Instance,  be  presented  to  the  countr 
board  for  examination  and  adjustment 
Ayret  v.  Thunton  County,  63  Neb.  96  (88 
N.  W.  178). 

Time  for  presentation. ' 

601.  (1897.)  A  claim  against  a  county 
cannot  be  audited  and  allowed  in  advance 
of  the  furnishing  of  the  items  or  the  rendl- 
tiOQ  of  the  serricea  therein  charged.  Wil- 
»on  V.  State,  ex  rel.  Plaaterg.  63  Neb.  113 
(73  N.  W.  466). 

Clainu  which  toaj  he  audited  and  allowed. 

602.  (1900.)   A  claim  in  favor  of  a  party 

for  property  sold  to  a  county  under  a  con- 
tract with  the  county,  wherein  It  Is  recited 
that  the  property  was  sold  to  the  county 
commissioners  of  such  county  as  per  agree- 
ment, held  to  be  a  claim  against  the  county, 
and  the  failure  to  designate  the  county  by 
name  as  debtor  was  only  an  Irregularity 
which  did  not  affect  the  validity  of  the 
claim.  State,  ex  rel.  Seth  Thomas  Clock  Co., 
V.  County  Commissionera  of  Ca»»  Cou/nty, 
60  Neb.  566  (83  N.  W.  733). 

603.  (1901.)  The  only  claim  which  the 
county  board  is,  by  section  37,  article  I, 
chapter  IS.  Compiled  Statutes,  1899,  author- 
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ized  to  examine,  adjust  and  allow,  or  reject, 
1>  one  which  most  be  paid  by  the  lasaasn 
of  a  warrant  upon  the  county  treiiww. 
ahepard  t>.  EasterHnff,  61  Neb.  882  m  N. 
W.  941). 

Allowance  or  disallowance. 

604.  (1879.)  While  the  commisslonert 
In  passing  upon  claims  against  the  cams, 
act  JudiciaUy,  it  Is  not  essential  or  ma 
proper  for  them  to  enter  a  formal  Judimaii 
after  the  manner  of  courts  of  law.  It  li 
sufllcient  if  It  appear  that  the  claim  vu 
duly  presented,  and  that  it  was  allowed  or 
rejected.  Block  v.  Saunders  Countv,  8  Net 
440. 

605.  (1882.)  CoDunlsslotterB  have  no  to- 
thorlty  to  audit  claims  against  tbe  coimi? 
unless  there  are  funds  in  the  tr^&suiy,  or 
sufficient  taxes  have  been  levied  for  tbe  pi;- 
ment  of  the  same.  Lancaster  County  v. 
State,  ex  rel.  Miller,  13  Neb.  523  (M  N  V 
617). 

eW.  (1888.)  A  claim  by  a  contractor  for 
the  construction  of  a  bridge  across  the  Be- 
publican  river.  In  Webster  county,  was 
allowed  by  the  county  board  in  1875,  tod  a 
number  of  payments  made  thereoo  op  to 
the  year  1881.  In  1884  the  contractor  aod 
county  board  made  a  computatiin  of  ae 
amount  still  due  such  etntractor,  vtaich  vu 
found  to  be  11,605.71.  BeJd.  That  this  vu 
not  the  allowance  of  a  new  account,  bat  the 
determination  of  the  balance  remaining  Jie 
on  a  claim  allowed  In  1785,  after  dednctiDg 
all  the  payments,  and  hence  a  statnte .ptaed 
in  1879  rwpeetlng  allowance  of  daina  did 
not  apply.  State,  ess  rel.  Clarke,  v.  CttHm. 
26  Neb.  280  (41  N,  W.  182). 

607.  (1901.)  When  a  city  couacU  or  i 
board  of  county  commissioners  aodit  aad 
adjust  the  claim  of  an  officer  whose  wUiy 
is  prescribed  by  statute,  they  act  mlais- 
terlally  and  not  Judicially.  Omiher  ».  CUf 
of  Lincoln,  63  Neb.  339  (88  N.  W.  605). 

608.  (1903.)  County  commlssloiwn.  In 
passing  upon  clainu  against  the  coontr, 
have  no  Judicial  power  or  diseretlraL  ai  t» 
interpretation  of  the  law.  Whenerer  tH 
course  to  Ite  pursued  or  the  amount  to  be 
allowed  Is  fixed  by  law,  they  must  follow 
the  law,  ahd  their  acts  in  so  doing  or  m- 
deavoring  so  to  do  are  ministerial  oaSj. 
Mitchell  V.  CUiy  CowOy,  69  Neb.  779  {96  K, 
W.  673). 

609.  (1903.)  County  oommiaaloners  act 
QiiaJti-judlclally  In  passing  upon  claims, 
against  the  county,  whenever  their  aetloi 
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is  not  merely  a  formal  prerequisite  to  the 
issuance  of  a  warrant,  but  Involres  the  de- 
termination of  questions  of  fact,  upon  evi- 
dence or  tbe  exerdse  of  discretion  in  ascer- 
taining or  fixing  the  amount  to  be  allowed. 
Mitchetl  V.  Clot/  County,  69  Neb.  779  (96  N. 
W.  673). 

610.  (1903.)  Where  Judicial  discretion 
is  called  for  In  the  allowance  of  a  claim 
presented,  the  board  then  acts  as  any  other 
Judicial  body,  and  Its  finding  can  be  ques- 
tloned  and  set  aside  only  by  an  appeal 
taken  from  tbe  decision  as  provided  by 
statute.  Neither  can  the  members  of  the 
board  be  made  liable  for  a  mere  mistake 
made  In  passing  judgment  on  the  claim,  the 
commissioners,  in  such  case,  being  entitled 
to  the  same  Immunity  as  other  judicial  offi- 
cers. Crouch  V.  Pyle,  70  Neb.  60  (96  N. 
W.  1049). 

611.  (1903.)  The  board  of  county  com- 
missioners In  allowing  claims  made  for  sal- 
aries of  county  officers  and  other  claims 
agalnet  tbe  county,  where  the  amounts  to  be 
allowed  therefor  are  fixed  by  law  and  where 
no  judicial  Inquiry  is  required  to  determine 
the  amount,  act  in  a  'mere  ministerial  ca- 
pacity and  have  no  power  or  jurisdiction  to 
allow  an  amount  In  excess  of  the  fixed 
statutory  compenaeatlon.  drowih  v.  Pyle, 
70  Neb.  60  (96  N.  W.  1049). 


.Effect 


612.  (1877.)  The  I^slature  having  pro- 
vided that  an  appeal  may  be  taken  to  the 
district  court  from  the  decision  of  the  com- 
mlssfoners  In  any  matter  within  their  juris- 
diction, by  any  person  aggrieved,  this  rem- 
edy must  be  followed  or  tbe  decision  of  the 
board  is  final  and  conclusive.  Brovm  v. 
Otoe  County,  6  Neb.  111. 

613.  (1877.)  In  the  audit,  adjustment, 
and  allowance  or  disallowance  of  a  claim 
against  the  county,  the  board  of  county 
commissioners  acts  judicially,  and  its  judg- 
ment In  the  matter  Is  conclusive,  unless 
appealed  from,  or  reversed  In  the  mode  pre- 
scribed by  law.  Btate,  ex  rel.  Clark,  v.  Buf- 
falo County,  6  Neb.  454;  (1893)  State,  ex 
rel.  Ensey,  v.  Churchill,  37  Neb.  702  (56  N. 
W.  484);  (1896)  Sioux  County  v.  Jameton, 
43  Neb.  266  (61  N.  W.  696) ;  (1896)  Beald 
V.  Polk  County,  46  Neb.  28  (64  N.  W.  S76); 
(1895)  State,  es  rel  Franklin  County,  v. 
Vincent,  46  Neb.  408  (65  N.  W.  50);  (1897) 
Oage  County  v.  Bill,  52  Neb.  444  (72  N.  W. 
681)  [overruled,  Mitchell  v.  Clay  County, 
69  Neb.  794];  (1897)  Tritet  v.  Hitchcock 


County,  53  Neb.  79  (73  N.  W.  215);  (1898) 
Taylor  v.  Davey,  65  Neb.  153  (75  N.  W. 
563). 

614.  (1896.)  Where  a  county  clerk  files 
and  ia  allowed  a  claim  for  making  up  a  tax 

list,  the  county  board  In  allowing  such  claim 
exercises  Judicial  functions,  and  where  not 
appeal  from  Its  decision  Is  final.  Heald 
V.  Polk  County,  46  Neb.  28  (64  N.  W.  376). 

615.  (1896.)  Where  a  claim  presented  to 
the  county  board  for  examination  and  audit 
is  disallowed,  which  decision  is  appealed 
from  by  tbe  claimant,  and  he  afterwards 
dismisses  sucb  appeal,  the  action  of  the 
board  is  final  and  conclusive.  State,  ex  rel. 
Marquett,  v.  Bauahauten,  49  Neb.  658  (68 
N.  W.  950). 

616.  (1901.)  An  order  of  a  county  board, 
acting  in  pursuance  of  section  146,  article 
I,  chapter  77,  Compiled  Statutes,  in  the 
rejection  of  a  claim,  is  not  such  an  adjudica- 
tion as  will  bar  the  claimant's  right  to 
maintain  an  original  action  on  such  claim 
in  the  district  court  Custer  County  v.  Chi- 
cago, B.  d  Q.  R.  Oo^  62  Neb.  667  (87  N. 
W.  841). 

617.  (1907.)    AcUon  of  the  board  of 

county  supervisors  In  disallowing  a  claim 
against  the  county  Is  final,  unless  appealed 
from.  Lincoln  Toionship  v.  Kearney  County, 
79  Neb.  299  (112  N.  W.  608). 


'  Beconslderatlon. 


618.  (1877.)  The  board  of  county  com- 
missioners has  no  power  to  review,  reverse, 
vacate,  or  set  aside,  its  former  adjudication 
of  a  claim  against  the  county.  State,  ex 
ret  Clark,  v.  Buffalo  County,  6  Neb.  454. 
[Changed  by  statute.  7  Neb.  267;  39  NcA). 
746;  49  Neb.  668.] 

619.  (1888.)  Whatever  effect  tiie  statute 
of  1879,  which  authorizes  the  disallowance 
of  claims  after  they  are  allowed,  may  have, 
it  can  only  apply  to  claims  allowed  since  the 
act  took  effect,  and  cannot  destroy  vested 
rights  in  claims  allowed  before  the  act  took 
effect  State,  ex  rel.  Clarke,  v.  Cathera,  25 
Neb.  260  (41  N.  W.  182). 

620.  (1896.)  Under  section  40  of  the  act 
of  the  legislature  of  1879.  entitled  "An  act 
concerning  counties  and  county  officers" 
(Compiled  Statutes,  ch.  18),  a  county  board 
has  authority  to  once  reconsider  Its  action 
In  the  allowance  of  a  claim  against  the 
county,  upon  notice  to  the  mrtles  interested. 
State,  ex  rel.  Marquett,  v.  Bauehaueen,  49 
Neb.  668  (68  N.  W.  960). 
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621.  (1896.)  The  formal  notice  required 
by  section  40,  chapter  18,  Complied  Stat- 
utes, to  be  given  may  be  waived  by  the  per- 
son entitled  thereto.  State,  ex  rel.  Marquett, 
V.  Baushausen,  49  Neb.  568  (68  N.  W.  950). 

622.  (1898.)  Upon  due  notice  to  parties 
interested,  a  county  board  may  once  recon- 
sider its  action  In  allowing  or  disallowing 
a  claim  against  the  county.  Dean  v.  Baun- 
dera  County,  55  Neb.  759  (76  N.  W.  450). 

623.  (1898.)  Where  an  order  disallow- 
ing a  claim  against  a  county  has  been  re- 
considered, such  order  of  disallowance  will 
not  operate  as  an  adjudication  of  the  claim. 
Dean  v.  Saunders  County,  65  Neb.  759  (76 
N.  W.  450). 

 By  snecwedlng  county  board. 

624.  (1896.)  In  the  absence  of  statutory 
authority  one  county  board  cannot  review 
or  reverse  the  act  of  a  prior  board  per- 
formed within  the  scope  of  authority  con- 
ferred by  law.  Sternberff  v.  State,  ex  ret. 
Keller,  48  Neb.  299  (67  N.  W.  190). 


■  Notice  of  disallowanee. 

626.  (1907.)  The  action  of  the  board  of 
county  supervisors  In  dlsaltowing  a  claim 
of  a  township  is  not  affected  by  the  fact 
that  the  notice  of  such  disallowance  was 
mailed  to  a  person  who  was  an  officer  of  the 
township  at  the  time  of  the  filing  of  the 
claim,  but  who  had  resigned  his  office,  when 
the  written  notice  was  delivered  by  such 
ex-official  to  his  successor  In  office  within 
five  days  from  the  order  of  disallowance. 
Lincoln  Township  v.  Kearney  County,  73 
Neb.  299  (112  N.  W.  608). 

Appeal  from  decision. 

626.  (1897.)  A  question  of  fact  deteiv 
mined  by  a  county  board  cannot  be  reviewed 
on  error  In  absence  of  a  statute  providing  a 
method  for  preserving  the  evidence.  Keens 
V.  Buffalo  County,  53  Neb.  1  (73  N.  W.  214). 

627.  (1901.)  The  right  of  a  taxpayer  to 
test  the  validity  ot  a  claim  against  the 
county  does  not  arise  until  there  has  been 
an  adjudication  by  the  county  board  In  favor 
of  the  claimant.  Shepard  v.  E<isterlinff,  61 
Neb.  882  (86  N.  W.  941). 

628.  (1903.)  An  appeal  by  a  claimant 
from  a  decision  of  the  county  board  upon 
a  claim  presented  for  adjustment  and  al- 
lowance vacates  the  decision,  even  though 
It  be  in  part  favorable  to  the  claimant 
Dakota  County  v.  Borototky,  67  Neb.  317 
(93  N.  W.  675). 
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629.  (1905.)  Appeals  from  the  dedBlos 
of  a  county  board  should  be  entered,  tried 
and  determined  iu  the  district  court  the 
same  as  appeals  from  Justices  of  the  peace: 
Z,owp  County  V.  Wirsip,  73  Neb.  605  (103  .V 
"W.  56). 

 Bight  of  appeal. 

680.  (1879.)  When  the  record  of  tHe 
proceedings  of  the  board,  as  kept  by  the 
county  clerk,  shows  the  proper  presenution 
of  the  claim,  and  that  they  refused  to  grant 
It.  this  Is  enough  to  authorize  an  appeal  by 
the  claimant  to  the  district  court  Btaek 
V.  Saunders  County,  8  Neb.  440. 

631.  (1880.)  As  the  owner  of  the  claim 
or  a  taxpayer  could  appeal  from  tiieir  de- 
cision allowing  or  rejecUng  a  claim  against 
the  county,  an  admission  by  them  of  the 
justness  of  the  claim  could  not  prevent  such 
appeal.  State,  ex  rel.  Saglterd,  v.  Fwmu 
County,  10  Neb.  361  (6  N.  W.  434). 

632.  (1881.)  Where  an  account  Is  filed 
with  the  board  of  county  commissioners  and 
allowed  In  part,  and  a  warrant,  drawn  for 
the  sum  thus  allowed.  Is  accepted  by  the 
claimant,  he  thereby  waives  his  right  of 
appeal.  Hamilton  County  v.  Bailey,  12  Neb 
56  (10  N.  W.  539). 

633.  (1883.)  An  appeal  from  the  final 
decision  of  the  county  board  by  an  appli- 
cant for  damages  claimed  to  be  caused  by 
the  eetabllshment  of  a  road,  should  be 
Uken  under  the  provisions  of  section  39, 
chapter  78.  Complied  Statutes,  and  not  un- 
der those  of  section  37.  article  I,  chapter 
18.  Richardson  County  v  Miles  14  Neb. 
311  (16  N,  W.  150), 

634.  (1892.)  An  appeal  will  He  (rtm  the 
action  of  a  county  board  in  allowing  or  k- 
Jecting  claims  against  the  county,  but  to 
authorize  such  an  appeal  It  must  appear 
from  the  proceedings  of  the  board  that  they 
have  taken  final  action  upon  such  claim  by 
either  allowins  or  rejecting  the  same  in 
whole  or  in  part,  an  order  adopting  the  re- 
port  of  a  committee  as  to  the  amount  doe 
not  being  appealable.  State,  ex  rel.  Thiele. 
V.  Slocum.  34  Neb.  368  (51  N.  W.  969). 

635.  (1898.)  A  taxpayer  may  prosecute 
an  appeal  to  the  district  court  from  the  de- 
cision of  a  county  board  In  the  allowance 
of  claims.  Taylor  v.  Davey,  66  Neb  153  (75 
N.  W.  653). 

686.  (1899.)  A  taxpayer  may  appeal 
from  the  allowance  by  a  county  board  of  a 
claim  against  a  county.   Such  appeal  is  not 
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entirely  a  personal  and  private  matter  of 
the  appellant,  but  is  of  public  Interest  and 
concern.  Oage  County  v.  King  Bridge  Co., 
58  Neb.  827  (80  N.  W.  56). 

637.  (1901.)  No  appeal  Ilea  from  an  or- 
der of  the  county  board  disallowlns  a  claim 
made  in  pursuance  of  the  provisions  of  sec- 
tion 145,  arUcle  I,  chapter  77,  Compiled 
Statutes.  Custer  County  v.  Chicago,  B.  d 
0.  R.  Co.,  62  Neb.  657  (87  N.  W.  841). 

638.  (1903.)  Wten  a  claim  is  by  the 
county  board  allowed  In  part  and  rejected 
in  part,  the  claimant  must  deal  with  the 
decision  as  an  entirety.  He  cannot  accept 
the  part  that  is  in  his  favor  and  appeal 
from  the  remainder.  Dakota  County  f. 
Borotosfcy,  67  Neb.  817  (93  N.  W.  675). 

639.  (1904.)  The  application  of  an  agri- 
cultural society  for  assistance  from  the 
county  funds  is  a  claim,  and  an  appeal 
from  Its  allowance  by  a  taxpayer  will  lie 
to  reexamine  the  foots  as  to  the  organiza- 
tion and  competency  of  the  society.  No. 
reexamination  as  to  thfe  public  interest  in 
assisting  such  a  society  is  permissible. 
Sheldon  V.  Oage  County  Society  of  Agricul- 
ture, 71  Neb.  411  (98  N.  W.  1045). 

 Parties. 

640.  (1899.)  On  appeal  by  a  taxpayer, 
form  the  allowance  by  the  county  board,  of 
a  claim  i^alnst  the  county,  the  county  Is 
a  party  to  the  suit  in  the  appellate  court, 
but  may  not  by  any  action  therein  rob  the 
appeal  of  its  significance  or  hinder  or  pre- 
vent the  hearing  of  the  appeal.  Oage 
County  V.  King  Bridge  Co.,  58  Neb.  827  (80 
N.  -W.  66). 

 Proceedings  for  transfer  of  cause.  ^ 

641.  (1884.)  A  bond  for  an  appeal  from 
an  order  of  the  board  of  county  commis- 
sioners disallowing  an  account  is  not  in- 
valid because  signed  immediately  beneath 
the  penal  of  the  bond.  Oage  County  v.  Ful- 
ton. 16  Neb.  5  (19  N.  W.  781). 

642.  (1892.)  The  appeal  of  a  taxpayer 
from  the  allowance  of  a  claim  against  a 
county  will  not  be  dismissed  on  account  of 
informalities  or  omission  in  the  undertak- 
ing, but  an  opportunity  will  be  given  to  file 
a  proper  bond  In  the  district  court  Rube 
V.  Cedar  County,  35  Neb.  896  (53  N.  W. 
1009). 

643.  (1901.)  An  appeal  to  the  district 
court,  from  an  order  of  the  county  board 
rejecting  a  claim,  should  be  dismissed,  un- 
less the  appeal  bond  has  been  approved  by 


the  county  clerk.  Cedar  County  v.  McKiUr 
ney  Loan  d  Jnveetment  Co.,  1  Uuof.  411  (95 
N.  W.  605). 

644.  (1902.)  A  notice  of  appeal  from  an 
order  of  the  county  board  disallowing  a 
claim  for  money  inld  for  a  void  tax  sale 
certificate,  addressed  to  the  county  clerk. 
Is  served  within  the  meaning  of  section  37, 
chapter  18,  article  I,  Compiled  Statutes 
1901,  by  delivery  to  such  clerk,  and  the 
fact  of  delivery  to  the  clerk  Is  a  necessary 
inference  from  a  statement  in  the  record 
that  it  was  filed  with  the  clerk  by  appellant. 
Jarvig  V.  Chaae  County,  64  Neb.  74  (89  N. 
W.  624). 

645.  (1902.)  Where  a  claim  has  been 
disallowed  by  the  county  commissioners  and 
a  notice  of  appeal  given  to  the  county  clerk 
within  the  time  limited  by  statute,  an  In- 
dorsement upon  such  notice  as  follows:  "I 
hereby  accept  service  of  the  within  notice," 
is  sufficient  proof  that  the  service  of  the 
notice  has  been  made.  Oreeley  County  v. 
Oebhardt,  2  Unof.  661  (89  N.  W.  753). 

646.  (1905.)  Where  an  appeal  Is  taken 
from  the  order  of  a  board  of  county  commis- 
sioners disallowing  a  claim,  and  a  bond  as 
required  by  statute  Is  filed  with  the  county 
clerk  within  the  time  allowed,  and  approved 
by  him,  the  mere  fact  that  such  officer,  who 
Is  also  ex-officio  clerk  of  the  district  court, 
la  not  a  sufficient  Irregularity  to  defeat  the 
ends  of  the  appeal.  Hitchcock  County  v. 
Brown,  73  Neb.  254  (102  N.  W.  456). 


 Dismissal  of  appeal. 

647.  (1888.)  Dismissal  of  an  appeal 
from  the  decision  of  a  county  board  upon 
a  claim  presented  to  it  Is  a  final  disposition 
of  the  case  from  which  appeal  will  lie. 
Richardson  County  v.  Hull,  24  Neb.  536,  (39 
N.  W.  608). 

648.  (1899.)  Where  a  taxpayer's  appeal 
from  a  county  board's  allowance  of  a  claim 
against  the  county  has  been  prosecuted  for 
corrupt  purposes,  the  appeal  may  be  dis- 
missed. The  attack  on  the  appeal  may  be 
by  motion  to  dismiss.  Oage  County  v.  King 
Bridge  Co.,  58  Neb.  827  (80  N.  W.  56). 

649.  (1899.)  The  findings  herein,  upon 
which  the  order  of  dismissal  of  the  appeal 
of  a  taxpayer  from  an  allowance  of  a  claim 
against  the  county  was  predicated  on  the 
ground  that  such  appeal  was  talEen  for  cor- 
rupt motives  were  sustained  by  the  ervl- 
dence.  Oage  County  v.  King  Bridge  Co.,  68 
Neb.  827  (80  N.  W.  56). 
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660.  (18dS.)  The  validity  of  an  order  of 
a  county  board  allowing  a  claim  cannot  be 
raised  for  the  first  time  la  the  supreme 
court  on  error  or  appeal.  State,  ex  ret.  8eth 
Thomaa  Clock  Co.,  v.  Countj/  CommiaHonera, 
63  Neb.  767  (74  N.  W.  254). 

661.  (1898.)  Id  a  case  appealed  from  an 
order  of  a  county  board  issues  should  be 
Joined  in  the  district  court  aa  In  cases  ap- 
pealed from  justices  of  the  peace.  Box 
Butte  County  v.  Holeman,  54  Neb.  239  (74 
N.  W.  682). 

651  (1898.)  In  a  case  appealed  from 
an  order  of  a  county  board  disallowing  a 

claim  the  district  court  cannot  lawfully 
render  Judgment  against  the  county  with- 
out pleadings  being  filed  or  a  trial  bad. 
Box  Butte  County  v.  Voleman,  64  Neb.  239 
(74  N.  W.  682). 

653.  (1898.)  An  appeal  from  an  order 
of  a  county  board,  allowing  a  claim  against 
the  county,  brings  the  matter  to  the  district 
court  for  trial  de  novo.  Box  Butte  County 
V.  yoleman,  S4  Neb.  239  (74  N.  W.  682). 

654.  (1901.)  The  rule  requiring  issues 
In  the  appellate  court  to  be  the  same  as  in 
the  conrt  of  original  jurisdiction,  does  not 
apply  to  appeals  aa  to  the  district  court 
from  the  decision  of  the  county  board  In 
the  allowance  and  rejection  of  claims. 
Sheibley  v.  Dixon  County,  61  Neb.  408  (85 
N.  W.  899). 

666.  (1902.)  On  appeal  from  an  order  of 
the  county  commissioners  disallowing  a 
claim  for  purchase  money  under  a  void  tax 
sale,  the  pl^^ings  and  issues  need  not  be 
the  same  as  before  the  commissioners.  It 
being  mercdy  necessary  that  the  claims  be 
Identical.  Battelle  v.  Dougloi  County,  66 
Neb.  329  (91  N.  W..412). 

Payment. 

656.  (1876.)  County  commissioners  may 
pay  a  debt  due  from  the  county  by  trans- 
ferring to  Its  creditor  chattel  property  of 
the  county.     CwnmUsionera   of  Kearney 

County  V.  Kane,  5  Neb.  227. 

657.  (1877.)  Upon  the  final  adjudication 
of  a  claim  against  the  county,  it  Is  the  duty 
of  the  board  to  issue  to  the  claimant  his 
warrant  for  the  amount,  or  so  much  thereof 
as  shall  not  exceed  the  aggregate  amount 
levied  by  tax  for  the  current  year  for  the 
fund  out  of  which  It  is  payable.  State,  ex 
rel.  Clark,  v.  Buffalo  County,  6  Neb.  464. 


658.  (1880.)  Indebtedness  against  a 
county  In  the  form  of  accounts  audited  and 
allowed  are  to  be  paid  out  of  the  ordlnarr 
levy,  but  when  this  cannot  be  done,  the 
only  remedy  is  that  provided  In  the  stit- 
nte,  by  submitting  a  proposition  to  the 
people  of  the  county  for  authority  to  \m- 
row  the  necessary  funds.  Union  P.  B.  Co. 
V.  Buffalo  County,  9'Neb.  449  (4  N.  W.  63). 

659.  (1880.)  One  having  a  claim  for 
services  rendered  during  a  previous  year 
Is  entitled  to  be  paid  out  of  the  levy  for  a 
following  year.  State,  ex  rel.  Hagheri,  v. 
Furnas  County,  10  Neb.  361  (6  N.  W.  434). 

660.  (1883.)  Where  county  warrants  la- 
sued  in  compliance  with  a  Judgment  on 
mandamus,  which  provided  for  Interest  at 
10  per  cent.,  contain  uo  recital  as  to  the 
rate  of  Interest  which  they  are  to  draw,  and 
after  their  Issue,  but  before  they  were  pre- 
sented for  payment,  an  act  was  passed  ^^ 
dncing  the  rate  of  Interest  on  coun^  wv- 
rants  to  7  per  <»nt,  mandamus  will  not 
Issue  to  compel  the  clerk  to  pay  10  pet 
cent,  thereon,  since  the  right  to  such  in- 
terest cannot  be  tested  In  such  a  proceed- 
ing.  State,  ex  rel.  Ctark,  v.  Boott,  15 

147  (17  N.  W.  263). 

Set-off  against  claim. 

661.  (1898.)  Where  mutual  denanda 
arise  out  of  a  contract  between  a  county 
board  and  plaintiff,  the  latter  Is  entitled  la 

an  allowance  of  his  claim  only  to  the  extent 
that  It  exceeds  the  claim  of  tbe  county 
against  him.  Box  Butte  County  v.  SM- 
man.  54  Neb.  239  (74  N.  W.  582). 

Mandamus  to  compel  action  on  claim. 
>  662.  (1880.)  Mandamus  will  not  lie  to 
compel  county  commissioners  to  andlt  an 
account  due  for  services,  rendered  the  pn- 
tIous  year.  State,  ex  rel.  Hagberi,  v. 
Funuu  County,  10  Neb.  361  (6  N.  W.  4S(). 

663.  (1892.)  Mandafnns  will  Issue  In  i 
proper  case,  to  compel  a  coun^  board  to 
act  upon  a  claim  agalntf  the  county  wben 
final  action  has  been  refused,  but  in  a  pro- 
ceeding In  mandamus  the  court  will  not 
determine  the  validity  of  any  offset  set  np 
by  the  county.  State,  ex  rel.  Thiele,  v.  Bio- 
cum,  84  Neb.  868  (51  N.  W.  968). 

664.  (1893.)  A  county  board  In  tbe  id- 
Justment  of  claims  against  a  county  acts 
Judicially,  and  this  conrt  cannot,  by  man- 
damus, control  the  Judicial  discretion  of  aucb 
board.  State,  ex  rel.  Ensey.  v.  Churchiil  ^ 
Neb.  702  (^6  N.  W.  484);  (1896)  State,  e$ 
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reh  Wyckon,  v.  Merren,  48  Neb.  676  (62  N. 
W.  764). 

665.  (1896.)  The  supreme  court  has  no 
authority  under  the  constitution  and  the 
laws  of  the  state  to  compel  by  mandamus 
the  county  board  of  a  county  to  allow  a 
claim  against  sut^  county,  although  the 
court  may  be  of  opinion  that  such  claim  Is 
a  valid  obligation  against  the  connty  and 
that  It  has  no  defense  thereto.  State,  ex 
rel.  Wyckoff,  v.  Merrell,  43  Neb.  575  (61  N. 
W.  754). 

666.  (1901.)  In  the  allowance  of  the 
claim  of  an  agricultural  society  which  has 
compiled  with  all  the  requirements  of  sec- 
tion 12,  chapter  2,  Compiled  Statutes  1899, 
a  board  of  county  supervisors  acts  minister' 
lally  and  not  Judicially,  and  when  It  re- 
fnsea  to  act  on  such  a  claim  It  may  be  com- 
pelled to  do  80  by  mandamus.  State  v. 
Coufal,  1  Unof.  128  (95  N.  W.  362). 

Mandamus  to  compel  payment  of  warrants 

667.  (1881.)  Where  it  appears  that 
there  are  sufficient  funds  in  the  treasury,  a 
peremptory  writ  of  mandamus  will  be  la- 
sued  to  compel  a  county  treasurer  to  pay 
certain  county  warrants.  State,  ex  rel. 
Moore,  V.  Gandy,  12  Neb.  232  (11  N.  W. 
296). 

668.  ( 1896. )  Mandamus  will  not  issue 
to  compel  a  treasurer  to  pay  a  warrant  un- 
less the  right  of  .relator  to  receive  pay- 
roent  is  clear.  State,  ex  rel.  First  Nat. 
Bank,  v.  Cook,  48  Neb.  318  (61  N.  W.  698). 

669.  (1898.)  Mandamus  will  not  lie  to 
compel'  the  payment  of  a  county  warrant, 
charged  to  a  designated  fund,  out  of  the 
general  fund.  Hall  v.  State,  ex  rel.  Renard, 
64  Neb.  280  (74  N.  W.  590). 

TI.  ACTIONS. 
Conduct  of  superriBor  while  on  witness 
stand  as  evidence,  see  Eminent  Domain, 
{294. 

Action  by  county  against  officer  on  offi- 
cial bond,  see  ante,  IS  285-307. 
Action  on  county  bond,  see  ante,  S  543. 
Actions  on  warrants,  see  ante,  §S  450-456. 

Capacity  to  sue  or  be  sued. 

670.  (1901.)  Where  a  public  corpora- 
tion incurs  a  legal  liability.  It  may  be  sued 
and  a  money  Judgment  recovered  against 
it.  Ayrea  v.  Thurston  County,  63  Neb.  96 
(88  N.  W.  178). 

671.  (1901.)  Section  20,  article  I,  chap- 
ter 18,  Compiled  -Statutes  1901,  declaring 


that  counties  may  be  sued  either  In  law  or 
in  equity.  Is  egress  authority  to  enforce 
by  action  any  claim  of  which  the  county 
board  has  not  exclusive  original  cognizance. 
Ayrea  v.  Thurgton  County,  63  Neb.  96  (88 
N.  W.  178). 

Bigrht  of  action. 

672.  (1877.)  An  original  action  on  an 
account  against  a  county  does  not  He.  The 
account  must  be  presented  to  the  county 
board,  and  the  remedy  of  a  party  ^grieved 
by  the  decision  la  by  appeal  to  the  district 
court.   Brown  v.  Otoe  County,  6  Neb.  111. 

673.  (1888.)  A  cause  of  action  against 
a  county,  under  the  provisions  of  section  71 
of  the  revenue  act  of  1869  (General  Stat- 
utes), held,  to  be  a  claim  against  a  county 
within  the  meaning  of  section  37  of  chapter 
18  of  the  Compiled  Statutes,  and  that  no 
action  can  be  maintained  on  such  claim 
other  than  by  presenting  the  same  to  the 
county  board  for  audit  and  allowance. 
Rttkardaon  County  v,  Hull,  24  Neb.  636  (39 
N.  W.  608). 

674.  (1888.)  A  cause  of  action  against 
a  county  under  the  provisions  of  section  71 
of  the  revenue  act  of  1869  Is  a  claim 
against  a  county  within  the  meaning  of 
section  37  and  chapter  18  of  the  Compiled 
Statutes,  and  no  action  can  be  maintained 
on  such  claim  other  than  by  presenting  the 
same  to  the  coupty  board  for  audit  and 
allowance.  Richardaon  County  'v.  Hull,  24 
Neb.  536;  (1890)  Richardson  County  v.  Bull, 
28  Neb.  810  (45  N.  W.  63). 

676.  (1894.)  One  seeking  to  recover 
back  from  a  county  taxes  illegally  levied, 
must  file  his  claim  with  the  county  clerk  of 
the  county,  have  it  passed  upon  by  the 
board  of  county  supervisors,  or  commis- 
sioners, and  appeal  from  their  decision.  If 
unsatisfoctoi?,  to  the  district  court  In  no 
other  manner  could  the  district  court  ac- 
quire Jurisdiction  of  a  suit  founded  on  such 
a  claim.  Pennock  v.  Douglas  County,  39 
Neb.  298  (68  N.  W.  117;  42  Am.  St.  Rep. 
579). 

676.  (1901.)  The  JurlsdlcUon  of  the 
district  court  to  hear  and  determine  actions 
for   the    enforcement   of   claims  against 

counties  arising  ex  contractu  and  embraced 
within  the  provisions  of  section  37,  chapter 
18,  article  I,  Compiled  Statutes  1899,  is  de- 
rivative and  not  original.  Shepard  v.  East- 
erling,  61  Neb.  882  (86  N.  W.  941). 

677.  (1901.)  An  action  to  recover  a 
money  Judgment  upon  a  county  warrant 
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msj  be  maintained  when  the  money  tor  the 
payment  of  such  warrant  has  been  collected 
and  wrongfully  allied  by  the  county  au- 
thorities to  the  payment  of  other  claims 
against  the  county.  Ayret  v.  Thunton 
County,  63  Neb.  96  (88  N.  W.  178). 

Garnishment. 

678.  (1882.)  A  county  Is  not  subject  to 
garnishment.  State^  ex  rel.  Crawford,  v. 
Bberly,  12  Neb.  616  (12  N,  W.  96). 

Appearance. 

679.  (1903.)  A  county  attorney  has  au- 
thority to  waive  Issuance  and  service  of 
summons  in  error  in  a  case  against  a 
county  in  which  he  has  appeared  for  it  at 
the  trial.  Dalmta  County  v.  Bartlett,  67 
Neb.  62  (93  N.  W.  192). 

Parties. 

680.  (1901.)  A  taxpayer  has  a  right  of 
equitable  action  to  enforce  a  municipal 
corporate  right  which  its  governing  body 
refuses  to  enforce,  but  he  should  make  the 
corporation  a  party  defendant.  Shepard  v. 
Easterlino,  61  Neb.  882  (86  N.  W.  941). 

681.  (190S.)  A  county  In  its  corporate 
chuacter  is  a  competent  and  proper  party 
to  sue  for  the  enforcement  of  all  contracts 
and  obligations  in  Its  behalf,  unless  the 
statute  expressly  provides  otherwise.  This 
right  is  not  Impaired  by  the  fact  that  the 
obligation  may  be,  or  Is  rcQulred  by  law  to 
be,  discharged  by  payment  of  a  liquidated 
sum  to  the  county  treasurer  or  to  his  order, 
upon  demand.  Johnson  County  v.  Cham- 
berlain  Banking  Houae,  74  Neb.  649  (104 
N.  W.  1061). 

Iiimitation  of  action. 

682.  (1887.)  The  legal  maxim,  "Lapse 
of  time  does  not  bar  the  right  of  the  state." 
can  only  apply  in  favor  of  the  sovereign 
power,  and  has  no  application  to  school  dis- 
tricts or  other  municipal  corporations  de- 
riving their  power  from  the  sovereign.  The 
statute  of  limitations  runs  for  or  t^lnst 
school  districts  in  the  same  manner  as  it 
does  top  or  against  Individuals.  May  v. 
.<ichool  Diatnct,  22  Neb.  205  (34  N.  W.  377; 
3  Am.  St.  Rep.  266). 

683.  (1898.)  The  proviso  clause  of  sec- 
tion 4,  chapter  7.  laws  1889,  which  requires 
an  action  against  a  county  for  Injury  or 
damages  resulting  from  a  defective  public 
highway  to  be  brought  within  thirty  days 
after  the  occurring  of  such  Injury  or  dam- 
ages, is  not  Inimical  to  that  par-t  of  sec- 
tion 11,  article  III  of  the  constitution. 


which  declares  that  "no  bill  shall  contain 
more  than  one  subject,  and  the  same  ahill 
be  clearly  ezpreased  In  its  title."  BryoKt 
V.  Dakota  County,  53  Neb.  755  (74  N.  W. 

313). 

683a.  (1908.)  The  duty  of  the  board  of 
county  commissioners  to  provide  (or  tlu 
payment  of  all  allowed  claims,  where  sndi 
allowance  is  not  absolutely  void.  Is  a  om- 
tlnulng  duty  against  which  the  statute  of 
limitations  Is  no  defense.  State,  ex  rtl 
McDonald,  v.  Farrington,  80  Neb.  628  (lU 
N.  W.  1100). 

Pleading. 

684.  (1871.)  A  petition  alleging  the  If- 
sue  and  non-payment  of  a  county  warrant, 
without  alleging  that  there  is  money  in  tbe 
treasury  for  its  payment,  or  that  thne  has 
elapsed  for  the  collection  of  the  money  by 
taxation,  will  be  dismissed  withoot  pre]n- 
dice.   Brewer  v.  Otoe  County,  1  Neb.  373. 

685.  (1877.)  An  allegation  In  a  peti- 
tlon  that  a  claim  presented  to  the  county 
commissioners  for  allowance  "was  unjust, 
and  was  audited  and  allowed  throogb  frand- 
nlent  and  undue  means,"  la  too  general  for 
either  the  admission  of  proof,  or  the  entry 
of  a  decree  establishing  fraud  against  any 
of  the  parties  to  the  tran^tlon.  Clark  v. 
Dayton,  6  Neb.  192. 

686.  (1893.)  The  petition  to  lecorer 
damages  from  a  county  for  Injuries  result- 
ing from  a  failure  of  the  county  board  to 
keep  a  public  bridge  In  repair,  set  out  in 
the  opinion,  held  to  state  a  cause  of  a^ 
tlon.  HoUingsworth  v.  Saundert  County. 
36  Neb.  141  (54  N.  W.  79). 

687.  (1902.)  In  an  action  against  a 
county  to  recover  the  purchase  price  of 
certain  road  machines  which  hare  beoi 
received  and  retained  by  the  county,  an  an- 
swer which  alleges  that  at  the  time  tbe  con- 
tract of  purchase  was  made  there  was  no 
money  in  the  treasury  to  the  credit  of  the 
proper  fund  for  the  payment  of  tbe  same, 
falls  to  state  a  defense.  Austin  Mfg.  Co. 
V.  Brown  County,  65  Neb.  60  (90  N.  W.  929). 

688.  (1902.)  A  petition  In  an  action  to 
enforce  against  a  public  corporation  a 
purely  statutory  obligation,  is  demambia 
unless  it  states  all  the  facts  necessary  to 
make  the  alleged  liability  complete  And 
Id  such  cases,  the  party  must  bring  himself 
within  the  terms  of  a  statutory  proviso. 
T'own  of  Clearwater  v.  Town  of  Garfield.  K 
Neb.  697  (91  N.  W.  496). 

689.  (1904.)    A   demurrer   Is  not  the 
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proper  pleading  by  which  to  raise  a  ques- 
tion as  to  whether  or  not  an  action  in  the 
coanty's  name  by  the  county  attorney  was 
sufficiently  authorized.  Otoe  County  v.  Dor- 
man,  71  Neb.  408  (98  N.  W.  1064). 

690.  (1904.)  In  a  suit  against  a  county 
for  damages  on  account  of  the  death  of  a 
party  caused  by  the  giving  way  of  a  county 
bridge,  the  petition  contained  a  general 
statement  that  the  bridge  was  "out  of  re- 
pair and  unsafe,''  a  motion  for  a  more  spe- 
ciflc  statement  should  be  sustained.  John- 
son County  V.  Carmen,  71  Neb.  682  (99  N. 
W.  502). 

PreBumptions. 

691.  (1896.)  When  a  petition  allies 
and  a  demurrer  admits  that  the  plalntlft 
was  employed  by  the  county  board  to  ren- 
der professional  services  as  a  physician  for 
a  pauper,  the  presumption  will  be  Indulged 
that  the  county  board  kept  within  the  law 
in  employing  the  physician,  and  that  a 
poorhouse,  had,  prior  to  that  time,  been 
established  and  opened  in  said  county  for 
the  reception  of  Its  paupers.  Red  Willow 
County  V.  Davis,  49  Neb.  796  (69  N.  W. 
138). 

Admissibility  of  eridenee. 

692.  (1902.)  The  declarations  of  a  de- 
ceased person  made  to  a  third  party,  as  to 
hfs  knowledge  of  the  condition  of  a  bridge, 
which  gave  way  while  he  was  attempting 
to  cross  it  and  caused  his  death,  before  the 
accident  occurred,  may  be  properly  received 
In  evidence  as  tending  to  establish  contrib- 
utory negligence.  Beyfer  v.  Otoe  County, 
66  Neb.  566  (92  N.  W.  756). 

693.  (1902.)  In  an  action  against  a 
county  by  the  administrator  of  the  estate 
of  a  deceased  person  to  recover  damages 
alleged  to  have  been  caused  by  the  break- 
ing down  of  a  bridge  while  the  deceased 
was  attempting  to  cross  it  with  a  steam 
traction  engine  and  separator.  It  is  for  the 
Jury  to  determine  whether  the  bridge  was 
properly  constructed  and  maintained,  and 
whether  the  use  the  deceased  was  making 
of  it  was  unusual  and  extraordinary,  and 
such  as  the  county  was  not  bound  to  antici- 
pate. Seyfer  v.  Otoe  County,  66  Neb.  666  (92 
N.  W.  766). 

Weight  and  sufficiency  of  evidence. 

694.  (1897.)  Evidence  held  sufficient  to 
sustain  a  judgment  for  plalntftr  for  $500 
In  a  suit  against  a  county  for  damages  re- 
sulting from  the  action  of  the  county  In 


grading  a  street  In  front  of  plaintiff's  lots. 
Douglas  County  v.  Taylor,  60  Neb.  536  (70 
N.  W.  27). 

696.  (1898.)  Evidence  of  delivery  of  a 
warrant  to  the  husband  of  claimant's  agent 
held  insufflclent  to  sustain  a  plea  of  pay- 
ment of  a  claim  against  a  county.  State, 
ex  ret.  Beth  Thomas  Clock  Co.,  v.  County 
Commissioners,  53  Neb.  767  (74  N.  W.  254). 

Instructions. 

696.  (1898.)  An  instruction  which  with- 
drew from  a  Jury  the  consideration  of  the 
necessity  of  employing  brokers  to  refund 
county  bonds,  because  in  the  contract,  for 
the  performance  of  which  the  recovery  was 
sought  against  the  county.  Its  commission- 
ers had  assumed  to  determine  the  existence 
of  such  necessity,  held  erroneous.  Lan- 
caster County  V.  Green,  54  Neb.  98  (74  N. 
W.  430). 

697.  (1901.)  In  an  action  on  a  claim 
for  commission  in  selling  county  bonds, 
wherein  the  defense  of  accord  and  satisfac- 
tion was  relied  on  by  the  county,  ruling  of 
the  trial  court,  refusing  an  Instruction  re- 
quested to  the  effect  that  the  claims  filed 
by  the  plaintiffs  were  in  part  only  of  their 
demands  against  the  county,  was  proper. 
Green  v.  Lancaster  County,  61  Neb.  473  (85 
N.  W.  439). 

698.  (1905.)  In  an  action  for  injuries 
caused  by  a  detect  in  a  bridge  at  a  point 
near  one  side,  an  instruction  that  it  Is  not 
necessary  that  defendant  keep  the  entire 
width  of  Its  highways  and  bridges  In  good 
condition  for  travel,  while  stating  a  cor- 
rect proposition  of  law,  held  erroneous  un- 
der the  circumstances  of  this  case.  Clin- 
gan  v.  Dixon  County,  74  Neb.  807  (105  N. 
W.  710). 

699.  (1905.)  In  an  action  to  recover  for 
personal  injuries  resulting  from  the  de- 
fective condition  of  a  bridge.  It  is  not  error 
to  Instruct  the  Jury  that  actual  notice  to 
the  municipality  Is  not  necessary,  where 
"the  defects  are  of  such  a  nature  or  have 
existed  for  such  a  length  of  time  that  they 
might  by  the  raercise  of  ordinary  diligence 
have  been  discovered  and  repaired."  City 
of  Central  City  v.  Marquis,  76  Neb.  233  (106 
N.  W.  221). 

Confession  of  judgment. 

700.  (1901.)  A  resolution  by  a  county 
board  will  not  confer  authority  nn  the 
county  attorney  to  confess  Judgment 
against  the  county.   Custer  County  v.  Chi- 
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cago,  B.  Jt  Q.  R.  Co.,  62  Neb.  657  (87  N.  W. 
841). 

701.  (1901.)  A  county  attoraey  bas  no 
authority  to  enter  a  voluntary  appearance 
In  court,  and  confess  judgment  against  the 
county.  Cuater  County  v.  Chicago,  B.  d  Q. 
R.  Co.,  62  Neh.  657  (87  N.  W.  341). 

Execution  and  enforcement  of  Judgment. 

702.  (1902.)  Article  VI  of  chapter  77 
of  the  Compiled  Statutes,  making  provision 
for  the  levy  and  collection  of  a  tax  to  pay 
judgments  entered  against  a  county  or 
other  municipal  corporation  In  this  state, 
contains  no  special  provision  for  disbursing 
the  fund;  hence  the  usual  course  of  draw- 
ing money  from  the  county  treasury  by  o&- 
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tainlng  a  wairant  against  the  fund  mua: 
be  pursued  by  the  judgment  creditor.  Btm, 
ex  rel.  Clark  A  Letmara  /nvestment  Co.,  v. 
ScoWt  Bhtff  CountVt  64  Neb.  419  (89  N.  W. 
1063). 

 Mandamus  to  compel  payment 

703.  (1896.)  A  vrrit  of  mandamus  to 
compel  county  officers  to  pay  Judgments 
against  the  county  Is  not  void  because  the 
judgments  were  void.  Boaten  v.  State,  47 
Neb.  246  (66  N.  W.  303). 

704.  (1896.)  The  validity  of  a  Judr 
ment  against  a  county  may  be  determiaed 
on  application  for  a  mandamus  to  compel 
the  county  officers  to  pay  the  Judgmen:. 
Boaaen  v.  State,  47  Neb.  245  (66  N.  W.  303). 


COUNTY  ATTORNEYS. 
ANALYSIS. 

In  general,  SI  1, 8. 

Creation  and  extstence  of  office,  S|  8-5. 
Election  and  appointment. 

 Statutory  provisions,  f  6. 

 Election,  when  held,  §§  7,  8. 

 Appointment  to  flU  vacaney^  {{  Q-ll. 

Duties  in  general,  S§  12, 13. 

Authority  to  prosecute  state  treasurer  for  embesslsanent,  1 14. 
Compensation  of  county  attorney,  H  IB,  16. 
Authority  of  county  to  employ  special  attorney,  H  17, 17a. 
AasiBtants  and  deputies. 

 Absence  or  disability  of  prosecutor,  §S  18-8a 

 Allowed  in  criminal  prosecutions,  IS  81-23. 

 Compensation,  H  24-28. 

 Proof  of  appointment,  S  89. 


Crobs-Refebeitces. 
See,  also.  Attorney  and  Client;  Attorney 
General. 

Authority  to  delegate  authority  to  file 
Indictment,  see  Indictment  and  Information, 
1514,  15. 

Authority  to  verify  Information,  see  In- 
dictment and  Information,  8§  29-31. 

In  general. 

1.  (1901.)  The  terms  "prosecuting  at- 
torney" and  "county  attorney"  are  used  in- 
terchangeably in  our  statutes^  and  are 
synonymous.  fiiuA  v.  State,  62  Neb.  128 
(86  N.  W.  1062). 

2.  (1901.)  The  words  "prosecuting  at- 
torney" in  sections  579  and  580,  criminal 
code,  construed  to  mean  county  attorney. 
Trimble  v.  State,  61  Neb.  604  (85  N.  W. 
844). 


Creation  and  existence  of  office. 

3.  (1901.)  The  legislature  had  the  con- 
stitutional power  to  create  the  office  of 
county  attorney.  Dinsmore  v.  State,  61 
Neb.  418  (85  N.  W.  445). 

4.  (1901.)  The  office  of  district  attor- 
ney was  not  created  by  the  constituUoE. 
but  by  general  law  before  the  adoptioo  of 
that  Instrument.  Dinsmore  v.  State.  SI 
Neb.  418  (85  N.  W.  445). 

5.  (1901.)  The  office  of  district  attor- 
ney has  been  abolished.  Dinemore  v.  State. 
61  Neb.  418  (85  N.  W.  445). 

Election  and  appointment. 
——Statutory  proTisions. 

6.  (1891.)  Section  47  of  cliapter  18. 
Compiled  Statutes,  which  provides  for  the 
appointment  of  a  county  attorney  br  the 
county  hoard  was  repealed  by  Implication 
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b7  tbe  "act  to  provide  for  the  election  of 
county  attorneys,  to  define  tbefr  duties  and 
fix  thetr  salaries,'*  etc.,  approved  March 
10,  1886.  Brome  v.  Cuming  County,  31 
Neb.  362  (47  N.  W,  1050). 

— ■       Election,  when  held. 

7.  (1900.)  Election  for  county  attor- 
ney can  be  held  only  In  even  numbered 
years.  Btate,  ex  rel.  Parker,  v.  County  com- 
mistioners  of  Saline  County,  60  Neb.  275 
(83  N.  W.  70). 

8.  (1891.)  A  county  attorney  can  only 
be  elected  at  a  general  election  held  In  even 
numbered  years.  State,  ex  rel.  Baaterling,  v. 
Rtmkin,  88  Neb.  266  (49  N.  W.  1121). 

Appointment  to  fill  Taeancy. 

9.  (1890.)  Under  section  25  of  chapter 
7,  Compiled  Statutes  1889,  authorizes  the 
county  board  to  fill  a  vacancy  In  the  office 
of  county  attorney  by  appointment,  an  ap- 
IK>intment  made  by  entering  the  fact  upon 
the  records  of  the  proceedings  of  the  county 
board  is  sufficient.  State,  ex  rel.  Butt,  v. 
Walker,  SO  Neb.  501  (46  N.  W.  648). 

10.  (1891.)  Where  a  vacancy  occurs  in 
the  office  of  county  attorney,  it  la  the  duty 
of  the  county  board  to  fill  the  same  by  ap- 
pointment, and  the  appointee  will  hold  his 
office  until  a  successor  is  elected  and  quali- 
fied. State,  ex  rel.  EaaterUng,  v.  RanMn, 
33  Neb.  266  (49  N.  W.  1121). 

11.  (1900.)  A  vacancy  In  the  office  of 
county  attorney  should  be  filled  by  appoint- 
ment, and  the  appointment  holds  until  his 
successor  Is  elected  and  qualified.  State,  ex 
rel.  Parker,  v.  County  Commissioners  of  Sa- 
line County,  60  Neb.  275  (83  N.  W.  70). 

Duties  in  general. 

12.  (1889.)  Upon  tbe  removal  of  a 
criminal  prosecution  from  the  county  In 
which  the  offense  was  committed,  to  an 
adjoining  county  upon  change  of  venue,  it 
is  not  the  duty  of  the  county  attorney  of 
the  former  county  to  follow  the  case  to  the 
latter  county,  but  It  is  the  duty  of  the 
county  attorney  of  such  adjoining  county 
to  represent  the  state  in  the  prosecution 
of  the  case;  and  in  such  case  where  the 
county  attorney  of  the  adjoining  county  is 
under  the  disability  of  having  appeared  In 
the  case  as  counsel  for  the  accused,  it  Is 
the  duty  of  the  court  to  appoint  an  attorney 
to  act  as  county  attorney  In  the  prosecution. 
Oandy  v.  State,  27  Neb.  707  (43  N.  W.  108). 

13.  (1901.)  It  Is  the  duty  of  the  county 
attorney  to  file  Informations  for  crimes  and 
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prosecute  all  criminal  cases  In  his  county. 
Dinsmore  v.  State,  61  Neb.  418  (85  N.  W. 
44S). 

Authority  to  prosecute  state  treasurer  for 
embesBlement. 

14.  (1897.)  A  county  attorney  "of  the 
proper  county  ma;  Institute  a  criminal 
proceeding  against  a  state  treasurer  for  em- 
bezzlement of  money  of  the  state,  notwith- 
standing such  prosecutor  had  received  no 
direction  from  the  auditor  of  public  ac- 
counts to  so  do.  Bartley  v.  State,  53  Neb. 
810  (73  N.  W.  744). 

Compensation  of  county  attorney. 

15.  (1882.)  Previous  to  the  act  of 
March  1,  1879,  the  statutory  provision  re- 
quiring a  district  attorney  to  give  opinions 
and  advice  to  county  commissioners  with- 
out extra  charge,  was  exclusive  of  all  other 
lawful  methods  of  obtaining  opinions  or 
legal  advice.  Platte  County  v.  Qerrard,  12 
Neb.  244  (11  N.  W.  298). 

16.  (1889.)  Where  an  attorney  has  been 
acting  as  county  attorney  under  a  contract 
with  the  county  board,  and  after  being 
elected  to  the  office  continues  to  perform 
the  duties  of  the  (fflce  without  any  other 
agreement  as  to  salary  he  Is  held  to  have 
accepted  to  hold  under  a  continuation  of 
the  old  agreement  Capps  v.  Adame  County, 
27  Neb.  360  (43  N.  W.  114). 

Authority  of  county  to  employ  special  at- 
torney. 

17.  (1891.)  The  county  attorney  Is  the 
law  officer  of  the  county.  The  county  board 
cannot  lawfully  employ  an  attorney  to  pei^ 
form  the  duties  required  by  law  to  be  dia* 

charged  by  the  county  attorney,  and  pay 
for  such  services  out  of  the  treasury  of  tbe 
county.  Brome  v.  Cuming  County,  31  Neb. 
362  (47  N.  W.  1060). 

170.  (1907.)  A  county  attorney,  who  is 
required  by  law  and  by  the  order  of  the 
county  board  to  institute  actions  for  the  ben- 
efit of  the  county,  may  bind  the  county  to 
pay  the  reasonable  and  necessary  expense 
incident  thereto,  Christner  v.  Hayes  County, 
79  Neb.  157  (112  N.  W.  347). 

Assistants  and  deputies. 

 Absence  or  dlsaimity  of  prosecutor. 

18.  (1896.)  The  provision  of  section  21, 
chapter  7,  Compiled  Statutes,  for  the  ap- 
pointment of  a  county  attorney  to  act  dur- 
ing the  absence,  sickness,  or  disability  of 
the  public  prosecutor  and  his  deputies, 
does  not  conflict  with  section  10,  article  I 
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of  tbe  constftutlon,  relating  to  criminal 
proBecutlons.  Korth  v.  State,  46  Neb.  681 
(65  N.  W.  792). 

19.  ( 1896.)  The  proTlBton  of  section 
21.  chapter  7,  Compiled  Statutes,  for  the 
appointment  of  a  county  attorney  to  act 
(luring  tbe  absence,  Bickness,  or  disability 
of  the  public  prosecutor  and  his  deputies 
Is  applicable  to  Informations  under  section 
579,  criminal  code.  Korth  v.  State,  46  Neb. 
631  (65  N.  W.  792). 

20.  (1901.)  Where  a  county  attorney  is 
disqualified,  the  court  may  appoint  other 
counsel  to  prosecute.  Spauldtng  v.  States 
61  Neb.  289  (85  N.  W.  80). 

 Allowed  in  criminal  prosecutions. 

21.  The  district  attorney,  in  a  cniminal 
trial,  may  have  the  assistance  of  counsel 
employed  on  private  account  (1883)  PoUn 
V.  State,  14  Neb.  640  (16  N.  W.  1898); 
(1885)  Bradahaw  v.  State,  17  Neb.  147  (22 
N.  W.  361) ;  (1889)  Oandy  v.  State,  27  Neb. 
707  (43  N.  W.  747). 

22.  (1891.)  Under  the  proviso  clause  of 
section  20,  chapter  7,  Compiled  Statutes,  a 
county  attorn^,  vhen  the  public  interests 
demandi  mi^,  under  the  direction  of  the 
district  court,  procure  at  the  expense  of 
the  county  an  attorney  to  assist  him  In  the 
trial  of  a  person  charged  with  a  felony. 
Puller  V.  Madison  Countjf,  83  Neb.  422  (50 
N.  W.  255). 

23.  (1901.)  It  is  proper  for  the  county 
attorney,  under  the  direction  of  the  dis- 
trict court,  to  procure  an  attorney  to  assist 
him  in  the  trial  of  a  person  chai^;ed  wltn 
ft  felony,  and  such  assistant  Is  not  re- 
quired to  qualify  and  give  a  bond  as  deputy 
county  attorney.  Bu9h  v.  State,  62  Neb.  128 
(86  N.  W.  1062). 

—    -  Compensation. 

24.  (1880.)  No  authority  exists  for  the 
payment  by  a  county  of  compensation  to 
a  deputy  district  attorney  or  a  person  ap- 
pointed by  the  court  to  perform  the  duties 
of  district  attorney  during  his  absence. 
Cuming  County  v.  Tate,  10  Neb.  193  (4 
N.  W.  1044). 

25.  (1891.)  When  services  are  ren- 
dered, in  assisting  a  county  attorney  In  the 
trial  of  a  person  ijpon  a  change  of  venue, 
compensation  therefor  Is  to  be  made  by 
the  county  In  which  the  offense  was  com- 
mitted. FiiUer  V.  Madison  County,  S3  Neb. 
422  (50  N.  W.  265). 


26.  (1894  )  Where  attorneys  claim  com- 
pensation on  account  of  services  rendered 
as  assistants  of  the  county  attorney  In 
the  trial  of  a  criminal  cause,  they  must 
make  proper  proof  that  their  emploTmoit 
by  the  county  attorney  was  under  the  di- 
rection of  the  district  court  of  the  proper 
county.  Sands  v.  Frontier  County,  42  Neb. 
837  (60  N.  W.  1017). 

27.  (1894.)  Attorneys  duly  emphijed 
by  the  county  attorney  of  one  county  to 
assist  In  the  trial  of  a  cause  therein  pend- 
ing are  not  required  or  authorized,  eren 
on  the  request  of  such  county  attorney,  to 
follow  said  cause  on  change  of  venue  to 
another  county;  and  if,  notwithstanding 
this  fact,  they  do  so,  they  wUl  not  thereby 
entitle  themselves  to  compensation  for  such 
unauthorized  assistance  as  thereafter  they 
may  render.  Sandt  v.  Fi-ontier  County,  42 
Neb.  837  (60  N.  W.  1017). 

28.  (1904.)  A  county  Is  not  bound  to 
pay  for  legal  services  rendered  at  the  in- 
stance of  the  county  attorney,  without  the 
previous  authorization  or  subsequent  offi- 
cial ratification  of  the  county  board.  Card 
1..  Dawea  County.  71  Neb.  788  (99  N.  W. 
662). 

 Proof  of  appointment. 

29.  (1887.)  Where  the  appointment  of 
a  deputy  prosecuting  attorney  is  challenged, 
and  there  Is  no  copy  of  his  appointment 
or  evidence  that  he  tooh;  the  oath  or  gave 
the  bond  as  required  by  law,  the  proof  Is 
insufficient  to  show  his  appointment  as 
deputy.  Richards  v.  State,  22  Neb.  145  (S4 
N.  W.  346). 

COUNTS. 
Joinder  of.  In  indictments,  see  Indictment 

and  Information.  §S  87-92. 

COUNTY  BOARD. 

See  Counties,  II,  C. 

COUNTY  CLERKS. 

See  Clerks  of  Court;  Counties,  IS  191-201. 

COUNTY  COURTS. 
See  Justices  of  the  Peade  and  County 
Courts;  Courts,  IV. 

COUNTY  SEAT. 

See  Counties,  |S4^79. 

COURSES  AND  DISTANCES. 

See  Boundaries. 
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Cboss-Refebbnges. 
See,  also,  Courts;  Judges. 

Opt  nions  of  commlssionera,  see  Courts, 
f  S  107-114. 

1.  (1893.)  The  act  approved  March  9, 
1893,  authorizing  the  supreme  court  to  ap- 
point three  supreme  court  commisaionera 
to  assist  In  disposing  of  the  business  of 
the  supreme  court,  who  were  to  prepare 
opinions  in  cases  pending  In  the  suiireme 
court,  the  sjrilabus  of  each  case  being  ex- 
amined by  the  court  and  approved  by  it. 


and  the  opinion  then  died  under  the  gen- 
eral rule  of  court  that  when  bo  filed  It 
should  stand  aa  the  Judgment  of  the  court, 
Is  not  In  conflict  with  the  constitution  of 
the  state.  In  re  Supreme  Court  Commis- 
sioners, 37  Neb.  655  (56  N.  W.  298). 

2.  (1898.)  A  commissioner  of  the  su- 
preme court,  in  addition  to  his  salary  as 
such,  may  receive  from  the  state  compensa- 
tion for  lectures  delivered  by  him  before 
the  law  class  of  the  state  university. 
Cornell  v.  Irvine,  66  Neb.  657  (77  N.  W. 
114). 


COURTS. 

ANALYSIS. 

Z.  S'ATUBE  Am>  EXTENT  OF  JURISDICTION  IN  OENEBAIi. 
Nature  and  source  of  Jurisdiction,  S9  1-5. 
Constitutional  and  statutory  provisions,  {S  6-11. 
County  boards  as  courts,  {fi  12, 13. 
Jurisdiction  of  the  person,  fifi  14-16. 
Jurisdiction  of  subject-matter,  Sfi  17-10. 
Jurisdiction  by  consent  of  parties,  8S  20-22. 
Scope  and  extent  of  jurisdiction,  S§  23-ii6. 
Exercise  of  jurisdictional  authority,  S  27. 
Determination  of  jurisdiction  from  petition,  {  88. 
Jurisdiction  presumed,  {  29. 

Effect  of  adding  name  of  unnecessary  party,  1 30. 

n.  ESTABLISHMENT  AND  OBOANIZATION  AND  PBOCEDUBE  IN  OENEKAIi. 
<A)  Terms,  adjournment  and  time  of  holding  court. 
Appointment  of  term  of  dlatrict  court,  §{  31-38. 
Adjournment,  ii  38-45. 
Continuation  of  term,  S  46. 
Holding  court  on  Sunday  or  holidays^  i  47. 
Bules  of  court  In  general. 

 Power  to  make,  i  48. 

—  Effect  and  conduslTeness,  $$  49,  DO. 
Bnles  of  dedalons,  adjudication,  opinions  and  records. 
Previous  decisions  as  controlling  precedents. 

 In  general,  fi{Sl-55a. 

-    Ruling  in  district  court  as  res  adjudlcata  in  same  ease,  {{  66,  67. 

—  ■   Effect  of  overruling  former  decision,  S  58. 
 Dictum,  95  69,  60. 

—  Decision  of  federal  courts  as  precedents  for  state  courts,  SS  61-67. 
Orerrullng  former  dedsltm,     68,  68a. 

Syllabus  as  the  law  of  the  opinion,  ii  69, 70. 
Decision  In  extradition,  {  71. 

Previous  decisions  in  same  ease  as  law  of  the  case, 
 In  general,  ii  72-90. 

—  ■  Definition  and  application,  1 91. 
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 SlTided  court,  1 08. 

~~—  Katton  decided  by  impUcatloii,  {f  98-98. 
—  Mattera  not  actually  Uttgatod,     07,  08. 

 BoTenlng'  and  correcting  former  holding^  S{  09, 100, 

 Qneation  of  fact  not  affected,  SS  101-106. 

Opinions  by  commissionen,  107-114. 
Becorda. 

 aiow  kept,  i  116. 

 Amendment,  H  118, 117. 

 Correetins,  SS  118-122. 

 Statutes  requiring  stenographers  to  furnish  copies,  SS  123-128, 

Withdrawal  or  removal,  SS  188, 187. 
 Waiver  of  record,  S  128. 

HI.  OONOUBBENT  AKD  GOHXXICTma  TUBI8DICTI0N. 

Bxduslveness  of  special  tribxmal,  9  S  120,  130. 
Jurisdiction  of  police  court  in  olvU  cases,  SS  ISOa^  130b. 
Priority  of  decision,  SS  131, 131a. 
Priority  of  jurisdiction,  S  132. 
Judgment  of  sister  state,  SS  188, 134. 
State  and  federal  courts,  SI  135-189. 

IV.  PBOBATE  COUBT. 

Nature  and  extent  of  jurisdiction,  SS  140-145. 

 Statutes  applicable,  S  146. 

Practice  In  general,  SS  147, 147a. 
Hearing  out  of  term,  SS  148, 149. 

V.  DISTRICT  COURTS. 

In  general,  S  160^ 

Jurisdiction  on  appeal,  SS  161, 158. 
Equity  JuxlBdiction,  S  168. 

VI.  SX7PBEME  COUBT. 

Nature  of  Jurisdiction  In  goioral,  SS  154, 164a. 
Original  Jurisdiction,  SS  166-166. 
Contests  of  elections,  SS  167, 168. 
Jurisdiction  of  crimes,  §  169. 
Probate  Jurisdiction,  §  17a 
Writ  of  prohibition,  S  171. 

VXL  FEDBBAL  COUBTS. 

Jurisdiction  in  general,  ?§  172-175. 

Enjoining  enforcement  of  state  laws,  S  176. 

Jurisdiction  over  Jadgments  and  records  of  stats  courts,  f  177. 

CRoss-RzFEBENOts.  Supreme  court  commisfllonera,  see  Cotirt 

Jurisdiction  of  courts  In  particular  kinds  Commissioners. 

of  actions  or  proceedings,  see  specific  topics.  DlBcretlon  of  courts  as  to  dismissing  a^ 

See,  also.  Appeal  and  Error;  Arbitration  Diamisaal  and  Nonsuit.  SU6-18 

and  Award;  Clerics  of  Courts;  Judges;  Jus-  Jurisdiction  over  actions  for  divorce,  see 

tices  ot  the  Peace.  Divorce  and  Alimony,  SS  38-47. 

County  courts,  see  Justices  of  the  Peace.  Jurisdiction  to  award  alimoiv,  see  IM- 

^  M       ^        .       ^  .    ^orce  md  Alimony,  SS  125-129 

Power  ot  courts  as  to  naturalization  of       _,  .  '  i-s»-iz». 

foreigner,  see  .Alien*,  $  4.  ^      *°  '^^''^^^  *° 

Divorce  and  Alimony,  i%  110-113. 
Power  to  regulate  common  carriers,  see       a,.*v,„.,*      -  „  . 
Corrter,,  8510.  11.  Authority  of  United  States  commission. 

,    '         .         .  ,        era  to  issue  writ  of  habeas  corpns,  see 

Power  of  courts  to  apply  common  law    Habeas  Corpus,  SS  38-40. 

rules,  see  Common  Low,  S  6.  A™.»t_._    .  . 

Appointment  of  county  Judge  to  All  n- 
Contempt  of  court,  see  Contempt.  cancy,  see  Judges.  S  7. 
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Right  of  Judge  to  hold  court  for  anotheF, 
see  Judges,  tS  26-27. 

Powers  of  Judges  at  chambers,  see  Judge*, 
fiS  20,  21. 

Granting  mandamus  at  chambers,  see 
Mandamus,  ii  240-245. 

Right  to  render  judgment  on  mechanics' 
lien  at  chambers,  see  Jfecftanics'  Liens, 
S  329. 

Police  courts,  see  Mvnicipai  Oorporattona, 

ii  145-150. 

Removal  of  causes  from  state  to  federal 
courts,  see  Remlwal  of  Oauaee. 

X  NATUBE  AND  EXTENT  OF  JUBI8- 
DICTION  tS  OBNEBAIi. 
Jurisdiction  of  Justice  of  the  peace  and 
county  court,  see  Justices  of  the  Peace  and 
County  Court,  8  §36-86. 

Nature  and  aonrce  of  jurisdiction. 

1.  (1873.)  Jurisdiction  Is  a  power  con- 
stitutionally conferred  upon  a  Judge  or 
magistrate  to  take  cognizance  of  and  de- 
termine causes  according  to  law,  and  to 
carry  his  sentence  into  execution.  Johnson 
V.  Jones,  2  Neb.  126. 

2.  (1871.)  The  power  to  hear  and  de- 
termine a  matter  In  controversy,  is  juris- 
dictional. It  is  conwn  judice,  whenever  a 
case  is  presented  which  brings  the  power 
into  action.  It  may  be  exercised  accord- 
ing to  the  rules  of  the  common  law,  or 
by  special  direction,  or  Informally,  fimilev 
V.  Sampson,  I  Neb.  66. 

3.  (1897.)  The  general  equity  jurisdic- 
tion of  the  district  courts,  including  au- 
thority to  enjoin  the  collection  of  a  void 
tax,  cannot  be  taken  away  or  Impaired  by 
tlie  legislature.  Chicago,  B.  &  Q.  R.  Go.  v. 
Cass  County,  61  Neb.  369  (70  N.  W.  955). 

4.  (1900.)  The  word  "court,"  as  used- 
in  section  582  of  the  code  of  civil  procedure, 
means  not  only  the  tribunal  over  which  a 
Judge  presides,  but  also  the  judge  himself 
when  exercising,  at  chambers,  Judicial 
power  conferred  by  statute.  Porter  v. 
Flick.  60  Neb.  773  (84  N.  W.  262). 

5.  (1900.)  Courts  possess  a  portion  of 
the  sovereign  power;  they  are  authorized 
by  the  constitution  to  decide  between  liti- 
gants; and  authority  to  decide  Implies,  al- 
ways, power  to  make  their  judgments  ef- 
fective. State,  ex  ret.  Smyth,  v.  Kennedy, 
60  Neb.  300  (83  N.  W.  87). 
Gonstitational  and  statutory  provisions. 

6.  (1897.)    Within  the  limits  of  the  con- 
stitution the  legislature  may  enact  laws  de- 


fining the  jurisdiction  and  powers  of  all 
courts  in  the  state,  but  such  a  law,  to  be 
valid,  must  be  uniform  as  to  all  courts  of 
the  same  grade,  wherever  situate.  State, 
ex  tel.  Smyth,  v.  Magney,  52  Neb.  608  (72 
N.  W.  1006). 

7.  (1897.)  Construction  of  section  19, 
article  VI  of  the  constitution,  requiring  uni- 
formity as  to  jurisdiction,  powers,  proceed- 
ings, and  practice  of  courts.  State,  ex  rel. 
Smyth,  V.  Magney,  62  Neb.  508  (72  N.  W. 
1006). 

8.  (1897,)  The  territorial  jurisdiction  of 
the  district  and  county  courts,  respectively, 
must  be  uniform.  State,  ex  rel.  Smyth,  v. 
Magney,  52  Neb.  508  (72  N.  W.  1006). 

9.  (1897.)  Section  8,  chapter  25,  Ses- 
sion Laws  of  1897,  violates  the  constitu- 
tional rule  of  uniformity  of  Jurisdiction  and 
powers,  as  regards  the  district,  county,  and 
Justices'  courts  of  the  state.  State,  ex  rel. 
Smyth,  V.  Magney,  62  Neb.  508  (72  N.  W. 
1006). 

10.  (1897.)  The  constitution  classifies 
or  grades  all  courts  which  exist  or  may 
exist  In  the  state  and  the  legislature  has 
no  auUiorl^  to  alter  such  classification. 
State,  ex  ret.  Smyth,  v.  Magney,  62  Neb.  60S 
(72  N.  W.  1006). 

11.  ( 1897. )  The  words  "Jurisdiction 
and  powers,"  in  the  sense  they  are  em- 
ployed in  section  19,  article  TI  of  the  c<^- 
stltutlon,  embrace  not  only  the  subject- 
matter  of  the  cause,  but  as  well  the  terri- 
tory within  which  a  court  may  act  or  send 
process  for  service,  so  that  the  territorial 
jurisdiction  of  all  courts  of  the  same  grade 
or  class  must  be  uniform.  State,  ex  rel. 
Smyth,  V.  Magney,  62  Neb.  508  (72  N.  W. 
1006). 

County  boards  as  courts. 

12.  (1896.)  While  boards  of  county 
commissioners  exercise  functions  judicial 
In  their  nature  in  the  allowance  and  rejec- 
tion of  claims  against  the  county,  such 
boards  are  not  courts  In  a  constitutional 
sense,  or  within  the  general  recognized  ac- 
ceptation of  that  term  Stemherg  v.  State, 
ex  rel.  Keller,  48  Neb.  299  (68  N.  W.  190). 

13.  (1901.)  County  boards  are  not 
courts  in  a  constitutional  sense.  Sheibley 
V.  Dixon  County,  61  Neb.  409  (85  N.  W. 
399). 

Jurisdiction  of  the  person. 

14.  (1878.)  In  cases  arising  under  the 
constitution,   laws,  and   treaties,  of  the 


887 


Digitized  by 


Google 


116  COl 

United  States,  the  gubject-mfitter  gives  the 
jurisdiction  without  regard  to  the  citizen- 
ship of  the  parties.  But  when  questions 
of  that  character  are  not  Involved,  It  Is  the 
citizenship  of  the  parties  alone  that  confers 
the  Jurisdiction,  and  it  must  appear  on 
the  face  of  the  record  that  the  citizenship 
of  the  parties  supports  the  Jurisdiction. 
Blair  V.  West  Point  Mfg.  Co.,  7  Neb.  147. 

15.  (1878.)  Except  in  proceedings  in 
rem.  the  party  whose  rights  are  to  be  af- 
fected In  any  proceeding  must  be  brought 
within  the  Jurisdiction  of  the  tribunal  com- 
petent to  pass  upon  the  subject-matter,  by 
service  of  process  or  his  voluntary  appear- 
ance. South  Platte  Land  Oo.  v.  Buffalo 
County,  7  Neb.  263. 

16.  (1884.)  A.  cause  of  action  which  ac- 
crued in  the  state  of  Iowa  under  a  staute 
of  that  state,  which  is  not  in  contraven- 
tion of  the  public  policy  of  the  laws  of  this 
sute,  may  be  enforced  in  the  courts  of  this 
state.  Delahaye  v.  Heitkempw,  16  Neb.  475 
(20  N.  W.  385). 

Jurisdiction  of  subject-matter. 

17.  ( 1906. )  A  court  of  chancery  has 
power.  In  a  proper  case,  to  compel  a  con- 
veyance of  land  situated  in  another  country 
or  state,  when  the  persons  of  the  parties 
Interested  are  within  the  jurisdiction  of 
the  court.  Fall  v.  Fall.  76  Neb.  120  (106 
N.  W.  412). 

18.  (1906.)  A  decree  and  order  to  con- 
vey lands  situated  In  this  state,  by  a  court 
in  another  state,  can  act  only  upon  the 
person  and  cannot  affect  the  title  to  the 
land.  It  imposes  a  mere  personal  obliga- 
tion enforceable  by  the  usual  weapons  of  a 
court  of  chancery.  .Pall  v.  Pall,  76  Neb.  120 
(106  N.  W.  412). 

19.  (1906.)  The  court  of  one  state  can- 
not by  its  decree  directly  affect  the  legal 
title  to  lands  situated  in  another  state, 
but,  if  all  the  parties  interested  in  the 
land  are  brought  personally  before  a  court 
of  another  state.  Its  decree,  establishing 
their  equities  in  the  land,  would  be'  con- 
clusive upon  them  and  thus  In  effect  de- 
termine the  title,  fall  v.  Fall  75  Neb.  104 
(106  N.  W.  412). 

Jurisdiction  by  consent  of  parties. 

20.  Jurisdiction  of  the  subject-matter  of 
an  action  cannot  be  conferred  upon  a  court 
even  by  consent  (1897)  Burkland  v.  John- 
son, 50  Neb.  858  (70  N.  W.  388);  (1898) 
Johnson  V.  Bouton,  56  Neb.  626  (77  N.  W. 
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57);  (1899)  Dufrene  v.  Bmeaton,  59  Neb.  67 
(80  N.  W.  267);  (1900)  Armstrong  v. 
Mayer,  60  Neb.  423  (83  N.  W.  401) ;  (IWl) 
Crawford  v.  Hathaway,  61  Neh.  S17  {85 
N.  W.  303);  (1903)  Cixek  v.  Cizek,  69  XelL 
800  (99  N.  W.  28);  (1903)  Edney  v.  Bmim, 
70  Neb.  159  {97  N.  W.  252). 

21.  (1873.)  It  Is  the  law  which  gives 
jurisdiction;  and  consent  of  parties  cannot, 
therefore,  confer  It  In  a  matter  which  the 
law  excludes.   Johnson  v.  Jones,  2  Neb.  126. 

22.  (1902.)  The  jurisdiction  of  the  dis- 
trict court  in  forcible  entry  and  detainer, 
being  derivative  only,  is  not  aided  by  con- 
sent of  parties.  Selleck  v.  Feeney,  2  Unot 
739  (89  N.  W.  1003). 

Scope  and  extmit  of  Juriadletiou. 

23.  (1871.)  The  courts  have  no  juris- 
diction of  matters  which  are  committed  to 
the  dlscreUon  of  the  legislature.  Bradshaw 
t:  City  of  Omaha,  1  Neb.  16. 

24.  (1884.)  The  courts  of  this  state 
have  jurisdiction  of  civil  actions  c<^eiteo- 
Blve  with  the  boundaries  of  the  sUte. 
ChioOffO,  8t.  P.,  M.  d  0.  R.  Co.  V.  tss* 
strom,  16  Neb.  254  (20  N.  W.  198;  49  Am. 
Rep.  718). 

25.  (1886.)  When  a  district  conn  has 
gained  Jurisdiction  of  a  cause  for  one  pur- 
pose, it  may  and  should,  retain  it  generally 
for  relief.  Swift  v.  Dewey,  20  Neb.  107 
(29  N.  W.  254). 

26.  (1889. )  Courts  of  general  equity 
and  common  law  jurisdiction  are  not  neces- 
sarily limited  in  exercise  thereof  by  statu- 
tory provisions.  Earle  v.  Earle,  27  Neb.  277, 
(43  N.  W.  118;  20  Am.  St  Rep.  667). 

Bzerdse  of  Jurisdietioaa]  authority. 

27.  (1878.)  The  court  cannot  deprive  a 
suitor  of  a  substantial  right  under  the  plea 
of  the  exercise  of  descretion.  Blair  v.  West 
Point  Mfg.  Co.,  7  Neb  146. 

Determination  of  Jurisdiction  from  peti- 
tion. 

28.  (1876.)  The  amount  claimed  bi  the 
petition  or  bill  of  particulars  determines 
the  jurisdiction,  yet  It  the  verdict  is  for 
less  than  one  hundred  dollars  the  plaintiff 
is  entitled  to  Judgment  thereon,  but  the 
court  can  render  no  judgment  for  costs 
In  his  favor.   Bea0i  v.  Oramer,  6  Neb.  98. 

Jurisdiction  presumed. 

29.  (1901.)  In  a  court  of  general  jnrls- 
diction,  jurisdictional  facts  are  presumed. 
J»ar«o?M  V.  State,  61  Neb.  244  (85  Neb.  «). 
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Effect  of  addii^  name  of  unneeeaBaTy 

party. 

30.  (1881.)  A  plaintiff  can  not  give  a 
court  jurfsdlctlon  of  a  given  case  by  adding 
the  name  of  an  unnecessary  party  as  de- 
fendant Behr  V.  Willard,  11  Neb.  601  (10 
N.  W.  525). 

H.  XCTABLISHHENT  AND  OBOANZZA- 
TION,  AND  FBOCEDUBE  IN 
OENSBAI.. 
A.  Terms,  Adjournment,  and  Time  of 
Holding  Court 
Appointment  of  term  of  district  court 

31.  (1879.)  The  power  granted  by  sec- 
tion 26,  article  XVI  of  ttae  constitution.  Is 
a  continuing  power,  and  is  not  exhausted 
by  user.   Candy  v.  State,  8  Neb.  482. 

32.  ( 1879. )  The  statute  authorizes  a 
judge  of  a  district  <»urt,  upon  request  of 
the  county  commissioners  of  a  county,  to 
call  a  special  term  of  court  for  that  county 
for  the  trausactlon  of  general  business,  at 
least  twenty  days  notice  thereof  to  be  given. 
McElvoy  V.  State.  9  Neb.  157  (2  N.  W.  378). 

33.  (1879.)  Section  26,  article  XVI  of 
the  constitution,  authorizes  the  Judges  of 
the  district  court  to  Rx  the  time  of  holding 
courts  In  their  respective  districts.  This 
refers  to  regular  terms.  There  Is  no  au- 
thority under  this  provision  to  call  special 
terms  of  court.  UcElvoy  v.  State,  9  Neb. 
157  (2  N.  W.  378). 

34.  (1879.)  A  judge  may,  on  his  own 
motion,  call  a  special  term  of  court  for  any 
county  of  his  district  for  the  trial  of  crim- 
inal offenses  therein.  And  having  author- 
ity to  make  the  order,  the  fact  that  he 
recites  therein  the  authority  as  derived 
from  the  constitution  will  not  invalidate  it. 
McElvoy  V.  State,  9  Neb.  167  (2  N.  W.  378). 

35.  (1880.)  The  terms  of  the  county 
courts,  as  fixed  by  statute,  commence  on 
the  first  Monday  and  continue  to  and  in- 
clude the  third  Monday  of  each  calendar 
month.  Rpan  v.  State  Bank,  10  Neb.  524 
(7  N.  W.  370). 

36.  (1892.)  The  general  rule  Is  that  a 
court  cannot  be  held  at  a  time  whon  there 
io  clearly  no  authority  to  hold  it.  and  it 
there  was  no  statutory  authority  to  that 
effect  the  district  court  In  those  districts 
having  but  one  judge  could  not  be  held 
in  two  counties  of  the  same  district  at  the 
same  time,  but,  under  the  constitution  and 
statutes  of  this  state,  terms  of  the  district 
court  may  be  held  at  the  same  time  In  dif- 


ferent counties  of  the  same  Judicial  dis- 
trict, and,  when  necessary,  the  district 
court  sitting  In  any  county  may  be  con- 
tinued Into  and  held  during  the  term  fixed 
for  holding  such  court  in  any  other  county 
within  the  district,  or,  it  may  be  adjourned 
and  held  beyond  such  time.  Tippy  v,  state, 
35  Neb.  368  (53  N.  W.  208). 

37.  (1899.)  By  section  25,  chapter  19, 
Compiled  Statutes  1897,  a  Judge  of  the  dis- 
trict court  is  authorized  to  appoint  and 
hold  a  special  term  In  any  county  in  his 
district  for  the  transaction  of  any  business 
that  may  properly  come  before  such  court. 
Nelson  V.  Farmland  Security  Co.,  58  Neb. 
604  (79  N.  W.  161). 

37a.  (1906.)  The  Judge  of  the  district 
court  may  call  a  special  term  for  the  tran- 
saction of  the  general  business  of  the  court 
If  he  deem  it  necessary.  Russell  v.  State, 
77  Neb.  619  (110  N.  W.  nO). 

38.  (1899.)  By  section  25,  chapter  19, 
Compiled  Statutes  1897,  a  judge  of  the  dis- 
trict court  is  authorized  to  appoint  and 
hold  a  spec^  term  of  court  in  any  county 
of  his  district  for  the  transaction  of  any 
Judicial  business  that  may  properly  come 
before  him.  Kelson  v.  Ailing,  58  Neb.  606 
(79  N.  W.  162). 

Adjournment. 

39.  (1876.)  Where  the  written  order 
adjourning  a  term  of  court,  made  by  the 
judg'e  In  vacation,  entitled  to  name  the 
term,  held,  that  it  was  intended  to  apply 
to  the  regular  term  next  following  the  pro- 
mulgation of  the  order.  Smith  v.  State, 
4  Neb.  277. 

40.  (1876.)  It  is  not  error  to  adjourn 
the  regular  term  of  a  court,  fixed  by  law 
■to  be  holden  on  the  13th  of  September  In 
vacation  by  the  written  order  of  the  judge 
until  the  13th  of  December  following,  at 
which  time  the  grand  jury,  summoned  for 
the  regular  term,  were  returned  and  Ira- 
paneled,  an  indictment  fouud,  trial  and  con- 
viction had.   Smith  v.  State,  4  Neb.  277. 

41.  (1876.)  Under  provisions  of  the 
statute  authorizing  the  district  Judge  by 
written  order  to  adjourn  court,  "if  sick  or 
for  any  other  sufficient  cause  unable  to  at- 
tend," the  reasons  foi-  such  adjournment 
are  not  subject  to  review  by  the  supreme 
court.   Smith  V.  State,  4  Neb.  277. 

42.  (1899.)  Where  tbe  record  shows  an 
order  adjourning  to  a  future  day  In  the 
term,  and  judicial  proceedings  carried  on 
in  the  interval,  it  will  be  presumed,  in 
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favor  of  regularity,  that  there  has  been  a 
reconvention  and  an  express  or  implied 
TBcation  of  the.  order  of  adjoummeat. 
areen  v.  Morse,  57  Neb.  391  (77  N.  W.  925; 
73  Am.  St  Rep.  761). 

43.  (1899.)  Notwlthatandlog  an  order 
adjourning  court  to  a  subsequent  day  of 
the  term  the  court  may  revoke  it  and  re- 
CGnvene  before  the  time  flxed  in  the  order 
of  adjournment.  Oreen  v.  Morse,  57  Neb. 
391  (77  N.  W.  925;  73  Am.  St.  Rep.  761). 

44. <  (1899.)  An  adjournment  of  court 
to  a  subsequent  day  in  the  term  Is  merely 
an  intermission,  and  neither  adjourns  the 
term  nor  deprives  the  judges  of  control  of 
the  proceedings.  Green  v.  Morse,  57  Neb. 
891  (77  N.  W.  925;  73  Am.  St  Rep.  761). 

44o.  (1906.)  The  Judge  of  the  district 
court  has  power  for  suOlcient  reason  to  ad- 
journ a  regular  term  of  court  to  a  future 
time  or  without  day,  and  this  may  be  done  ' 
by  an  order  to  that  effect  sent  to  the  clerk 
of  the  court  before  the  time  fixed  for  hold- 
ing the  regular  term.  Russell  v.  State,  77 
Neb.  519  (110  N.  W.  380). 

46.  (1906.)  Where  the  record  shows  an 
order  adjourning  a  term  of  the  district 
court  to  a  future  day,  and  judicial  proceed- 
ings In  the  Interval,  It  will  be  presumed,  if 
necessary  to  support  the  jurisdiction  of  the 
court  over  such  proceedings,  that  the  order 
of  adjournment  was  vacated,  and  the  court 
reconvened.  Back  v.  State,  75  Neb.  603  (106 
N,  W.  787). 

Continuatioii  of  term. 

46.  (1879.)  A  cause  was  tried  at  the 
November,  1877,  term  of  the  district  court, 
and  taken  under  advisement,  and  a  final 
decree  rendered  at  the  March.  1877,  term 
of  said  court,  and  the  bill  of  exceptions  was 
signed  on  the  4th  day  of  May  thereafter. 
Held.  On  a  motion  to  quash  the  bill  of  ex- 
ceptions, that  the  trial  term  continued  until 
a  d  eel  si  on  was  rendered.  WtneUmd  v. 
Cochran,  8  Neb.  528. 

Holding  court  on  Sunday  or  holidays. 

47.  ( 1899. )  No  court  can  be  opened, 
nor  any  Judicial  business  be  transacted,  on 
Sunday,  or  on  any  legal  holiday,  except 

certain  matters  specifically  designated  in 
the  statutes.  Deere,  Wells  d  Co.  v.  Hodges, 
59  Neb.  288  (80  N.  W.  897). 

Rules  of  court  in  general. 
 Power  to  make. 

48.  (1896.)  Courts  of  general  Jurisdic- 
tion possess  Inherent  power  to  make  and 


enforce  needful  rules  for  the  transaetiaa 
of  business  before  them,  and  in  the  ab- 
sence of  a  clear  abuse  of  such  power  their 
discretion  In  that  regard  will  not  be  con- 
trolled by  courts  of  appellate  jurisdiction. 
Andres  v.  Kridler,  49  Neb.  535  (68  N.  W. 
938). 


■  Effect  and  conclusiveness. 


49.  (1899.)  If  there  is  room  tor  con- 
struction, that  given  to  its  rules  by  a  court 
or  a  judge  thereof  will  generally  be  accepted 
as  conclusive.  Bunter  v.  Union  Life  Int. 
Co.,  58  Neb.  198  (78  N.  W.  516). 

50.  (1899.)  The  rules  of  the  supreme 
court  are  not  necessarily  governable  in 
matters  before  the  district  courts  or  the 
judges  thereof.  The  portion  of  section  899, 
code  of  civil  procedure,  which  made  them 
so  was  applicable,  wbeu  enacted,  to  the 
courts  as  then  organized  and  the  exifldng 
conditions,  but  the  constitutional  chuges 
in  the  organisation  of  tbt.  oonrti  and  the 
changes  In  the  conditions  have  rendered  it 
Inapplicable.  Hunter  v.  Union  Life  Int.  Co^ 
68  Neb.  198  (78  N.  W.  616). 

B.  Bole*  of  Dedaiona,  Adjndicatioii,  Opin- 
ions and  Beeords. 

Adherence  to  decisions  of  Bngllsh  Itw 
courts,  see  Common  Zmw,  i  4. 
Opinions  by  conrt  commissionerB.  see 

Court  Commissioners,  S 1. 

Previous  decisions  as  controlling  prece- 
dents. 

 In  gener&L 

51.  (1890.)  A  decision  of  the  snpreme 
court  as  to  property  rights  is  controllhig 
on  a  subsequent  case  where  all  the  material 
facts  bearing  on  the  question  of  ownership 
are  the  same.  Whitnev  v.  Preston,  89  Nd». 
243  (46  N.  W.  294). 

52.  (1891.)  A  construction  of  a  re- 
medial statute,  established  by  a  previoni 
case,  and  long  acquiesced  In  by  the  bar 
will  not  be  distnrbed,  though  a  dlfferest 
one  might  have  been  adopted  had  It  beat 
before  the  court  tor  the  first  time.  PkenUc 
Ins.  Co.  V.  Stoantkowaki,  31  Neb.  245  (47 
N.  W.  917). 

53.  (1896.)  Where  a  line  of  decUions. 
although  erroneous,  has  become  a  rule  of 
property  it  should  be  adhered  to  until 
changed  by  statute;  but  in  the  absence  of 
complications  resulting  from  property 
rights  it  is  Uie  undoubted  privilege,  if  not 
Indeed  the  duty,  of  courts  to  re-examine 
questions,  and  modify  or  overrule  prevlona 


840 


Digitized  by 


Google 


154 


COURTS. 


§67 


decisions  shown  to  be  fundomeittally  wrong. 
etate  V.  Hill,  47  Neb.  456  (66  N.  W.'  541). 

64.  (1898.)  The  judgment  below  may  be 
afflrmed  ujwn  a  record  presenting  no  prop- 
osition of  law  which  has  not  been  settled 
by  repeated  decisions.  Stevens  v.  State,  56 
Neb.  566  (76  N.  W.  1066). 

55.  (1903.)  On  a  question  of  practice, 
the  many  former  decisions  of  the  supreme 
court  will  be  adhered  to  without  critical  in* 
vestlgation  of  the  grounds  on  which  they 
rest.  Palmer  v.  Migner,  70  Neb.  200  (97  N. 
W.  334). 

55a.  ( 1908. )  The  decision  of  the  supreme 
court  upon  a  former  bearing  of  the  same  case 
Is  controlling  only  as  to  the  actual  point 
then  determined.  8chwanenfeldt  v.  Chi' 
coffo.  B.  &  Q.  R.  CO.,  80  Neb.  790  (115  N.  W. 
285). 

— ^Bnling  in  district  court  as  Tea  ad- 
Judicata  in  same  case. 
66.  (1891.)  In  a  district  where  there 
are  two  Judges,  a  demurrer  to  an  amended 
petition  was  overruled  by  Judge  B.  and 
leave  given  the  defendant  to  answer,  which 
be  did.  Afterwards  the  cause  came  on  for 
trial  before  Judge  A.,  vkho  sustained  an  ob- 
jection to  the  introduction  of  any  evidence, 
on  the  ground  that  the  petition  failed  to 
state  a  cause  of  action.  Held,  Error.  That 
the  ruling  of  one  Judge  upon  a  matter  di- 
rectly Involved  in  the  case  is  binding  upon 
the  other,  unless  for  cause  It  Is  set  aside. 
Marvin  v.  Welder,  31  Neb.  774  (48  N.  W. 
825).  [Overruled.  61  Neb.  841;  69  Neb.  533; 
69  Neb.  764;  1  Unof.  6.] 

57.  (1903.)  The  overruling  of  a  de- 
murrer does  not  prevent  a  finding,  after  the 
evidence  has  been  taken,  that  there  is  no 
cause  of  action.  Sporer  v.  McDermott,  69 
Neb.  638  (96  N.  W.  232). 

——Effect  of  oreirnllng  former  dedaioii. 

58.  (1898.)  On  review  the  rule  stated 
in  an  overruled  case  held  not  to  control  a 
Judgment  following  It,  though  the  Judg- 
ment was  rendered  before  the  case  was 
overruled.  Mayer  v.  Jfelson,  54  Neb.  434 
(74  N.  W.  841). 

-.    —  Dictum. 

69.  (1877.)  Dictum  or  general  remarks 
<a  a  Judge,  expressed  in  an  opinion,  should 
be  understood  with  reference  to  the  case 

at  bar,  and  not  extended  to  other  classes 
of  cases.   McConnell  v.  Dewey.  5  Neb.  385. 
60.   (1906.)   Tbe    determination    of  a 


matter  which  is  involved  in  the  litigation 
and  discussed  at  the  bar  Is  not  to  be  re- 
garded as  mere  dictum,  even  though  It  is 
only  Indirectly  Involved  In  the  decision  of 

the  question  upon  which  the  case  turns. 
Lancaster  County  v.  McDonald,  73  Neb.  453 
(103  N.  W.  78). 

 Decisions  of  federal  courts  as  prece- 
dents for  state  courts. 

61.  (1872.)  The  construction  placed  by 
the  United  States  circuit  court  upon  a  fed- 
eral statute  is  not  binding  upon  the  s. 
supreme  court.  Ite  decision  will  be  re- 
spectfully considered,  but  will  not  preclude 
an  examination  of  its  soundness.  Pranklin 
V.  Kelley,  2  Neb.  79. 

62.  (1872.)  The  United  States  supreme 
court  and  the  supreme  court  of  this  state 
are  peers.  The  decisions  of  the  former - 
upon  tbe  federal  constitution  and  laws  are 
binding  on  the  latter;  tiie  decisions  of  the 
latter  upon  the  constitution  and  laws  of 
Nebraska  are  binding  on  the  former.  The 
decisions  of  neither  upon  questions  of  gen- 
eral Jurisprudence  are  binding  upon  the 
other.   Franklin  v.  Keliey,  2  Neb.  79. 

63.  ( 1889. )  Upon  questions  involving 
the  construction  of  a  law  of  congress,  the 
decision  of  the  supreme  court  of  the  United 
States  is  the  supreme  law,  and  by  which 
the  state  courts  are  bound.  Breasler  v. 
Wayne  County,  25  Neb.  468  (41  N.  W.  356). 

64.  (1895.)  A  decision  of  tbe  United 
States  supreme  court  that  a  city  may  tax 
intrastate  business  of  telegraph  company 
transacted  within  its  limits  Is  binding  on 
the  state  courts.  Western  Union  Telegraph 
Co.  V.  City  of  Fremont,  43  Neb.  499  (61  N. 
W.  724;  26  L.  R.  A.  698). 

66.  (1896.)  The  construction  placsd 
upon  provisions  of  the  federal  constitution 
by  the  supreme  court  of  the  United  States 
must  be  followed  by  state  courts  In  all 
matters  to  which  such  provisions  are  ap- 
plicable. State,  ex  rel.  Board  of  Transpor- 
tation, V.  Sioux  City,  O.  N.  <C  W.  B.  Co.. 
46  Neb.  682  (65  N.  W.  766;  31  L.  R.  A.  47). 

66.  (1903.)  The  supreme  court  of  the 
United  States  Is  the  final  expositor  of  fed- 
eral statutes,  and  Its  decisions  construing 
such  statutes  and  determining  their  force 
and  effect  are  conclusively  binding  upon 
the  state  courts.  MelMcas  v.  8t.  Joseph  a 
G.  I.  R.  Co.,  67  Neb.  612  (97  N.  W.  312). 

67.  (1904.)  The  state  courts  are  bound 
by  the  decisions  of  the  United  States  su- 
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preme  court  regarding  the  proper  construc- 
tion of  a  clause  of  the  federal  constitution 
and  its  application  to  the  Question  Involved 
In  tbe  litigation.  State  v.  Insurance  Co.  of 

Jiorth  America,  71  Neb.  348  (102  N.  W.  1022). 

Orerrulbig  former  decision. 

68.  (1905.)  In  order  to  overrule  a 
former  decision  deliberately  made,  the  su- 
preme court  should  be  convinced  not  merely 
that  the  case  was  wrongly  decided,  but 
that  less  injury  will  result  from  overruling 
than  from  following  It.  City  of  Waftoo  v. 
Xethaway,  73  Neb.  54  (102  N.  W.  86). 

68a.  (1907.)  When  a  former  decision 
of  tbe  supreme  court  has  established  a  rule 
of  property,  which  has  been  relied  upon  for 
many  years  as  the  foundation  of  real  estate 
titles,  the  court  will  not  overturn  such  rule 
although  it  cannot  assent  to  the  reasoning 
upon  which  it  l8  based,  dtrandjean  v.  Beyl, 
78  Neb.  354  (114  N.  W.  414). 

Syllalnu  u  fhe  law  of  tixe  opinion. 

69.  (1891.)  Law  of  a  case  will  not  be 
recapitulated  In  the  syllabus  where  It  has 
been  stated  on  a  former  hearing.  Omaha 
rf  Jf.  y.  B.  Co.  V.  Ohollette,  33  Neb.  143  (49 
N.  W.  1114). 

70.  (1892.)  There  la  an  unwritten  rule 
in  this  court  that  the  members  thereof 

are  bound  only  by  the  points  stated  in  the 
syllabus  of  each  case.  Each  judge  in  the 
body  of  an  opinion  necessarily  must  be 
permitted  to  state  his  reasons  in  his  own 
way,  without  binding  the  members'  of  the 
court  to  assent  to  all  such  reasoning,  al- 
though they  may  concur  In  the  concluslona 
reached.  Holliday  v.  Broum,  34  Neb.  232 
(51  N.  W.  839). 

Decision  In  extradition. 

71.  (1904.)  The  courts  of  this  state  are 
bound  by  a  decision  of  a  governor  of  a 
sister  state  in  extradition  proceedings. 
Denniion  v.  Christian,  72  Neb.  703  (101  N. 
W.  1046;  117  Am.  St  Rep.  817). 

Previous  decisions  in  same  case  as  law  of 

the  case. 

 In  general. 

72.  The  determination  of  questions  pre- 
sented to  the  supreme  court,  in  an  appellate 
proceeding,  becomes  the  law  of  the  case, 
and.  ordinarily,  wlU  not  be  re-examined 
when  the  cause  U  again  brought  up  for 
review.  1888)  O'Brien  v.  GasUn,  24  Neb. 
559  (39  N.  W.  449);  (1896)  Fuller  v.  Oun- 
ingham,  48  Neb.  857  (67  N.  W.  879);  (1895) 


Ripp  V.  Hale,  46  Neb.  567  (64  N.  W.  454); 
(1896)  Coburn  v.  WaUon,  48  Neb.  257  (€7 
N.  W.  171);    (1898)   Omaha  Life  Ass'n  x. 
Kettenbach,  55  Neb.  330  (75  N.  W.  827); 
(1899)  Mead  v.  Tzachuck,  57  Neb.  615  (78 
N.  W.  262);  (1899)  Richardson  Drug  Co.  r. 
Teaadall.   59   Neb.   150    (80   N.   W.  488»: 
(1899)   Wittenberg  v.  MoUyneaux.  59  Neh 
203  (80  N.  W.  824);  (1899)  Home  Fire  Ins. 
Co.  V.  Johansen.  59  Neb.  349   (80  N.  W. 
1047);    (1899)  Hayden  v.  Frederickson.  59 
Neb.  141  (80  N.  W.  494>;  (1900)  Leavitt  r. 
Ben,  59  Neb.  596   (  81  N.  W.  614;  (1900) 
Motley  V.  Motley,  60  Neb.  593  (83  N.  W. 
S30);     (1900)    NebrasTca    Savings   rf  Ex- 
change Bank  v.  Brewster,  59  Neb.  535  (81 
N.  W.  441);   (1900)  Todd  v.  Houghton,  59 
Neb.  538   (81  N.  W.  508);   (1900)  Barker 
V.  Wheeler,  60  Neb.  470  (83  N.  W.  678;  S3 
Am.  St  Rep.  641) ;  (1900)  School  District 
V.  Fiske,  61  Neb.  3  (84  N.  W.  401);  (1901) 
Barton  v.  Bhull,  62  Neb.  570   (  87  N.  W. 
322):  (1901)  City  of  Omaha  v.  Bowman,  i& 
Neb.  333  (88  N.  W.  521);   (1901)  Holt  r. 
Schneider,  61  Neb.  370  (8S  N.  W.  280); 
(1901)  Chicago,  B.  d  Q.  R.  Co.  v.  Totf,  61 
Neb.  530  (  85  N.  W.  561);   (1902)  Qadsen 
V.  Thrush,  63  Neb.  881   (89  N.  W.  403); 
(1903)    Connecticut  Trust  d  Safe  Dejtotit 
Co.  V.  Fletcher,  5  Unof.  1  (96  N.  W.  988): 
(1903)   Merrill  v.  Tan  Camp,  4  Dnof.  794 
(96  N.  W.  617);  (1904)  Hamilton  Nat.  Bmk 
V.  American  Loan  A  Tntst  Co.,  72  Neb.  81 
(100  N.  W.  202);  (1905)  Ridgley  v.  Vnitei 
States  Fidelity  tf   Guaranty   Co.,  73  Neb. 
874    (103  N.  W.  669):    (1905)   First  \o(. 
Bank  of  Plattsmouth  v.  Gibson,  74  Neb.  236 
(105   N.   W.   1081);    (1905)    Kew  Omaha 
Thomson-Houston  Electric   Light   Co.  v. 
Romboia,  73  Neb.  269  (102  N.  W.  476;  106 
N.  W.  213);   (1906)  Topping  v.  Cohn,  77 
Neb.  310  (109  N.  W.  151). 

73.  A  previous  ruling  by  tbe  appellate 
court  upon  a  point  distinctly  made,  maj  be 
only  authority  In  other  cases,  to  be  folloved 
or  affirmed,  or  to  be  modified  or  overruled 
according  to  its  intrinsic  merits,  but  in  the 
case  in  which  it  is  m<ide  it  is  more  tban 
authority;  it  Is  final  adjudication,  from 
the  consequences  of  which  the  court  can- 
not depart,  nor  the  parties  relieve  ihem- 
selves.  (1885)  O'Donohue  v.  Hendrix.  17 
Neb.  287  (22  N.  W.  548);  (1886)  LeigMon 
V.  Stuart,  19  Neb.  546  (26  N.  W.  198): 
(1886)  Lane  v.  BtarJeey.  20  Neb.  586  (31 
N.  W.  238);  (1886)  Chicago,  B.  d  Q.  B.  Co. 
V.  Hua,  24  Neb.  740  (40  N.  W.  280). 

74.  (1S85.)   A  previous  ruling  by  the 
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appellate  court,  upon  a  point  distinctly 
made,  may  be  only  authority  in  other  cases, 
to  be  followed  or  affirmed,  or  to  be  modified 
or  oTerniled',  according  to  its  intrinsic 
merits,  bat  in  the  case  in  vhich  it  la 
made  it  Is  more  than  authority,  It  ia  a 
final  adjudication,  from  the  consequences 'of 
which  the  court  cannot  depart,  nor  the 
parties  relieve  themselves.  Hiatt  v.  Brooks, 
17  Neb.  33  (22  N.  W.  73).  [Modified.  City 
of  Hastings  v.  Foxtcorthy,  45  Neb.  676.] 

75.  (1886.)  Matters  that  have  been  ad- 
judicated In  a  former  suit  will  not  be  con- 
sidered in  a  second  action.  NeUon  v.  Bev- 
ins,  19  Neb.  716  (28  N.  W.  331). 

76.  (1897.)  A  Judgment  or  ruling  of  the 
supreme  court  in  a  case  or  point  distinctly 
and  finally  made  will  be  held  to  be  the  law 
of  tbe  case  In  which  made  throughout  its 
course  of  litigation  without  regard  to  the 
number  of  times  It  may  be  brought  before 
the  court,  or  the  intrinsic  merits  of  such 
Judgment  or  ruling.  Meyer  ii.  Shamp,  51 
Neb.  424  (71  N.  W.  57). 

77.  (1899.)  When  the  evidence  is  sub- 
stantially the  same  as  on  a  former  appeal, 
the  weight  and  effect  to  be  given  such  evi- 
dence must  be  considered  as  foreclosed  by 
the  former  decision  on  that  point.  Mead 
V.  Tztchuck.  57  Neb.  615  (78  N.  W.  262). 

78.  (1899.)  Decision  on  former  appeal 
as  to  ownership  of  property  held  conclusive 
upon  the  parties  and  their  privies.  Klamp 
V.  Klamp.  58  Neb.  748  (79  N.  W.  735). 

79.  (1900.)  It  is  a  settled  rule  In  the 
supreme  court  that  a  legal  principle  In- 
volved in  the  trial  of  a  case,  when  once  de- 
termined, becomes  thereafter  the  law  of  the 
case,  binding  not  only  upon  the  trial  court, 
but  the  supreme  court  as  well,  and  will  not, 
ordinarily,  be  re-examined  In  a  subsequent 
review-  of  the  proceedings  of  an  inferior- 
court  had  In  the  further  trial  of  the  action. 
This  rule,  however,  is  not  applicable  to  de- 
cisions rendered  on  questions  of  tect;  in 
such  cases,  the  decision  as  to  the  sufficiency 
of  testimony  on  a  particular  feature  of  tbe 
case,  as  disclosed  by  the  record  on  the  first 
trial,  Is  not  binding  in  a  subsequent 
trial,  where  the  testimony  is,  or  may  be  pre- 
sumed to  be.  materially  different.  In  the  in- 
vestigation of  which  a  reviewing  court  is 
to  be  controlled  by  the  record  then  before 
it.  uninfluenced  by  such  prior  decision.  Mis- 
souri P.  B.  Co.  V.  Fox,  60  Neb.  631  (83  N. 
W.  744). 


80.  (1900.)  When  after  a  deed  Is  held 
on  appeal  to  be  testamentary  in  character 
and  the  case  remanded,  the  pleadings  are 
amended  and  a  reformation  of  the  deea 
prayed  for.  the  opinion  will  not  be  deemed 
res  adjudicata  as  to  the  alleged  mlsti^ke  in 
the  deed.  Pinkham  v.  Pinkham,  60  Neb. 
600  (83  N.  W.  837). 

81.  (1901.)  DeciBlons  on  review  be- 
come the  law  of  the  case  and  settle  con- 
clusively the  points  adjudicated.  Anheuser- 
Busch  Brewing  Ass'n  v.  Hier,  61  Neb.  582 
(86  N.  W.  882). 

82.  (1901.)  The  decision  of  questions 
presented  to  the  supreme  court  in  review- 
ing the  proceedings  of  the  district  court  be- 
comes the  law  of  the  case  and,  for  the  pur- 
poses of  the  litigation,  settles  conclusively 
the  points  adjudicated.  Smith  v.  Neufeld, 
61  Neb.  699  (86  N.  W.  898). 

83.  (1901.)  Where,  in  a  criminal  prose- 
cution, instructions  given  the  Jury  are 
assigned  as  error,  and  on  appeal  such  in- 
structions held  properly  given,  and  on  a 
subsequent  trial  the  same  Instructions  are 
given  and  again  assigned  as  error,  the  de- 
cision of  the  question  on  the  first  appeal 
will  be  held  to  be  the  law  of  the  case  and 
followed  in  reviewing  the  case  on  the  ap- 
peal last  taken.  Argabright  t).  State.  62 
Neb.  402  (87  N.  W.  146). 

84.  (1904.)  The  precise  question  de- 
cided by  the  supreme  court  upon  appeal  or 
error  cannot  be  relltlgated  upon  a  retrial  of 
the  same  case  In  the  district  court  Su- 
preme Court  of  Honor  v.  Tracy,  72  Neb  742 
(101  N.  W.  1021). 

85.  (1905.)  When  a  question  In  contro- 
versy has  been  once  floally  decided,  it  be- 
comes the  law  of  the  case,  and  Is  binding 
on  the  parties  and  those  claiming  under  or 
through  them  in  all  subsequent  stages  of 
the  litigation.  Lowe  v.  Prospect  Hill  Ceme- 
tery Ass'n,  75  Neb.  85  (106  N.  W.  429). 

86.  (1906.)  The  decision  of  a  law  ques- 
tion by  the  supreme  court  upon  the  first  ap- 
peal of  a  cause  will  ordinarily  be  adhered 
to  upon  a  second  appeal  as  the  law  of  the 
case.  No  exception  to  this  rule  will  be 
made  when  the  question  so  determined  is 
one  of  practice,  and  the  parties  have  been 
guided  by  such  decision  In  the  second  trial 
of  tbe  case.  Wittiama  v.  Miles,  73  Neb.  193 
(102  N.  W.  482;  106  N.  W.  181;  106  N.  W 
769). 

87.  (1905.)    It  is  the  BetUed  doctrine  in 
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this  jurisdiction  that  a  legal  principle  In- 
volTed  In  the  trial  of  a  case,  when -once 
determined,  becomes  thereafter  the  law  of 
the  case,  binding  not  only  upon  the  trial 
court,  but  the  supreme  court  as  well,  and 
will  not  ordinarily  be  re-examined  In  a  sub- 
sequent review  ot  the  proceedings  of  an  In- 
ferior court  had  In  the  further  trial  of  the 
action.  Porter  v.  Btate,  73  Neb.  792  (103  N. 
W.  669). 

87a.  (1906.)  The  determination  of  ques- 
tions presented  to  the  supreme  court  In  Its 
review  of  the  proceedings  of  an  Inferior  tri- 
bunal become  the  law  of  the  case,  and  ordi- 
narily will  not  be  re-examined  in  a  subse- 
quent review  of  the  proceedings  of  the 
inferior  tribunal  on  a  second  trial  or  hear- 
ing ot  the  cause.  Hargadine  v.  Omaha  B. 
&  T.  R.  Co.,  76  Neb.  729  (107  N.  W.  864). 

88.  (1905.)  Where  the  supreme  court 
has  In  a  proper  proceeding  declared  as  a 
matter  of  law  that  a  Judgment  of  the  dis- 
trict court  Is  valid  and  cannot  be  collater- 
ally attacked,  such  holding  will  ordinarily 
be  treated  as  the  law  of  the  case  in  all  sub- 
sequent proceedings  Involving  the  determi- 
nation of  that  question.  Parrotte  v.  Dry- 
den,  73  Neb,  281  (102  N.  W.  610). 

89.  (1905.)  An  amended  answer,  in  an 
action  to  recover  for  injuries  from  an  elec- 
tric light  company  by  a  lineman  who  al- 
leged negligence  In  uninsulated  wires,  on 
rehearing  after  a  reversal  wherein  It  Is  ad- 
mitted such  wires  were  not  Insulated,  K 
being  denied  In  the  original  answer,  does 
not  put  .In  Issue  new  facts  so  as  to  over- 
throw the  law  of  the  case  on  the  former 
hearing.  A'etc  Omaha  Thomson-Houston 
Electric  Light  Co.  v.  Rombald,  73  Neb.  269 
(102  N.  "W.  475;  106  N.  W.  213). 

89a.  (1906.)  The  supreme  court  on  a 
second  appeal  of  the  same  case  will  not  re- 
examine questions  of  law  presented  and 
determined  on  the  first  appeal  unless  the 
opinion  first  expressed  Is  manifestly  er- 
roneous. Brewster  v,  Meng,  76  Neb.  560 
(107  N.  W.  751). 

90.  (1906.)  An  appellate  court,  on  a 
second  appeal  of  a  case,  wlH  not  ordinarily 
re-examine  questions  of  law  presented  by 
the  first  appeal,  but  where  the  case  was  on 
the  first  appeal  remanded  generally  for  a 
new  trial  and  the  same  questions  are  pre- 
sented on  the  second  trial,  the  appellate 
court  Is  not  bound  to  follow  opinions  on 
questions  of  law  presented  on  the  first  ap- 
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peal  and  may  re-examine  and  reverse  Its  rul- 
ings on  such  questions,  and  should  do  h> 
when  the  opinion  first  expressed  is  mani- 
festly Inoorrect.  Ecclea  v.  Walker,  75  Neb. 
723  (106  N.  W.  977). 

 Definition  and  application. 

91.  (1901.)  "The  law  of  the  case"  Is  t 
rule  of  expediency  which  should  not  be 
lightly  disregarded,  but  it  should  be  re- 
stricted to  such  questions  as  have  been  pre- 
sented to,  and  decided  by,  the  supreme  court 
at  the  former  hearing  of  the  same  case  and 
those  necessarily  Involved  In  such  decision 
and  should  not  apply  to  a  mere  expnstiott 
of  ot>lnIon  In  regnrd  to  matters  not  actuallr 
Involved  In  the  decision,  nor  should  It  ap- 
ply to  questions  referred  to  by  IntimaUon 
only  and  not  determined.  First  Xat.  Bant 
of  Hastings  v.  Farmers  Merchantt  Bout. 
2  Unof.  104  (95  N.  W.  1062). 

 Divided  court. 

92.  (1902.)  The  rule  that  a  prior  ded- 
Bion  of  the  supreme  court  in  a  given  eanss 
is  the  law  of  the  case  in  all  subsequent  pm- 
ceedlngs  as  to  matters  passed  upon  or  in- 
volved In  the  decision,  does  not  apply  to 
propositions  of  law  upon  which  the  mem- 
bers of  the  court  Uking  part  therein  were 
equally  divided.  Baldioin  v.  Burt,  %  Unof. 
377  (96  N.  W.  401). 

 Matters  decided  by  Implication. 

93.  (1900.)  A  question  once  decided  by 
the  supreme  court  In  the  trial  of  a  case 
will  be  held  to  be  the  law  of  the  case  iw 
Ing  Its  fpture  course  of  procedure,  and  wffl 
not  be  overturned  unless  manifestly  In- 
conect.  This  rules  applies,  not  only  to 
points  expressly  decided,  but  to  all  qna- 
tions  presented  In  the  record  and  neces- 
sarily involved  in  the  decision  lendand. 
State,  ex  reh  Beth  Thomas  Clot^  Oo^  t. 
Countj/  Commissioners  of  Cass  Cmmtg,  fiO 
Neb.  566  (83  N.  W.  733). 

94.  (1901.)  The  settled  rule  of  the  su- 
preme court,  that  the  determination  of 
questions  presented  to  It  In  nvlew  of  flie 
proceedings  In  a  case  In  tbe  district  court 
becomes  the  law  of  the  case  f6r  all  sobse- 
quent  proceedings,  applies  not  only  to  all 
points  expressly  touched  upon  in  the  opin- 
ion, but  to  all  questions  raised  by  the  re^ 
ord  and  necessarily  Involved  in  the  decision. 
Oldig  V.  Ftsk,  1  Unof.  124  (95  N.  W.  498). 

96.  (1908.)  Hatters  expressly,  or  by 
distinct  and  necessary  Implication,  ad- 
judicated at  a  former  hearing,  will  not  be 
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eonsldered  again  In  the  same  case.  Ednejf 
V.  Bourn,  70  Neb.  159  (97  N.  W.  252). 

96.  (1905.)  A  point  nece88aril7  deter- 
mined by  the  supreme  court  upon  appeal 
becomes  the  law  of  the  case,  and  ordinarily 
will  not  be  departed  from  in  the  further 
course  of  tbe  litigation,  unless  clearly 
wrong,  80  that  it  cannot  he  supported  upon 
reason  or  authority.  First  Nat.  Bank  of 
Plattsmouth  v.  Gibson,  74  Neb.  236  (104  N. 
W.  174). 

 Matters  not  actually  litigated. 

97.  (1900.)  The  rulings  upon  the  flrst 
appeal  settle  definitely,  for  the  purposes  of 
the  litigation,  all  questions  adjudicated; 
but  mere  expressions  of  opinion  respect- 
ing matters  not  actually  Involved  In  the 
decision  have  no  binding  force.  Witten- 
berg V.  MollyneawB,  60  Neb.  583  (83  N.  W. 
842). 

98.  (1902.)  As  it  Is  the  settled  practice 
of  the  supreme  court  that  a  judgment  will 
not  be  reversed  for  errors  not  argued  in  the 
briefs  of  counsel,  a  decision  affirming  a 
judgment  does  not  become  a  precedent  as 
to  any  question  not  argued  or  expressly 
presented  to  the  court,  and  left  unnoticed 
in  the  opinion,  although  It  might  have  been 
raised,  and,  if  raised,  have  been  decisive  of 
the  case.  Larson  v.  First  Nat.  Bank  of 
Pender,  66  Neb.  595  (92  N.  W.  729). 

 Beverslng    and    correcting  former 

holding. 

99.  (1895.)  Where  a  Judgment  has  been 
reversed  on  appeal  and  the  case  remanded 
generally  and  the  same  questions  are  pre- 
sented on  retrial,  the  appellate  court  on  a 
second  appeal  may  re-examine  and  reverse 
Its  former  rulings.  Citj/  of  Hastings  v. 
Foxworthy,  45  Neb.  676  (63  N.  W.  955;  34 
L.  R.  A.  321).  [Modified.  52  Neb.  642;  66 
Neb.  830;  69  Neb.  349.} 

100.  (1900.)  It  Is  not  permissible  for 
an  appellate  court,  on  a  subsequent  appeal 
of  a  cause,  to  reconsider  and  correct  an 
erroneous  decision  made  by  it  In  the  same 
case  on  a  former  appeal.  Wittentterp  v. 
Mollyneanx,  60  Neb.  583  (83  N.  W.  842). 

Question  of  fact  not  affected. 

101.  (1900.)  The  rule  that  a  question 
once  decided  by  the  supreme  court  becomes 
the  lav  of  the  case  applies  to  questions  of 
law  and  not  of  fact,  where  the  conclusion 
reached  Is  based  upon  testimony  materially 
different.  State,  ex  ret.  8eth  Thomas  Clock 
Co.,  V.  County  Commissioners  of  Cass 
County,  60  Neb.  566  (83  N.  W.  733). 


102.  (1901.)   Where  on  review  in  error 

proceedings  In  the  supreme  court  It  le  held 
that  the  evidence  on  the  trial  of  the  case  Is 
insufficient  to  support  an  allegation  in  the 
pleadings,  and  on  retrial  of  the  case  the 
evidence  in  support  of  such  allegation  is 
substantially  the  same  as  in  the  first  trial, 
the  former  ruling  will  be  adhered  to  and 
followed  as  the  law  of  the  case  as  to  the 
sufficiency  of  such  evidence.  Bank  of  •Stock' 
Ham  V.  Alter,  61  Neb.  869  (85  N.  W.  300). 

103.  (1901.)  The  defendant  on  a  for^ 
mer  trial  was  found  guilty  of  murder  In  the 
first  degree,  and  on  error  to  the  supreme 
court  the  evidence  was  examined  and  found 
sufficient  to  support  the  verdict.  -  A  subse- 
quent trial  resulted  in  a  like  verdict  and  on 
error  it  Is  again  urged  that  the  evidence  Is 
Insufficient  to  support  the  verdict.  The  evi- 
dence against  the  defendant  in  the  last 
trial  being  substantially  the  same  and  fully 
as  strong  and  convincing,  the  decision  on 
the  former  trial  has  become  the  law  of  the 
case.  ArgabriffM  v.  State,  62  Neb.  402  (87 
N.  W.  146). 

104.  (1902.)  Where  the  evidence  at  a 
new  trial  Is,  op  may  be  presumed  to  be, 
materially  different  from  that  at  a  trial 
already  reviewed  by  the  supreme  court,  in  a 
subsequent  review  it  will  investigate  the 
record  unin4uenced  by  the  former  decision, 
except  so  far  as  questions  of  law  were 
there  adjudicated,  which  apply  equally  to 
the  evidence  at  each  trial.  State  v.  Paxton, 
65  Neb.  110  (90  N.  W.  983). 

105.  (1902.)  The  rule  that  a  decladon  of 
the  supreme  court  Is  the  law  of  the  case,  not 
only  as  to  the  points  expressly  copsldered  in 
the  opinion  but  as  to  all  matters  neces- 
sarily involved  in  the  judgment  rendered, 
has  not  the  same  application  where  Uie  evi- 
dence at  successIVQ  trials  of  the  same  cause 
Is  so  materially  different  as  to  affect  the 
conclusions  reached.  State  v.  Paxton,  65 
Neb.  110  (90  N,  W.  983). 

106.  (1902.)  The  rule  of  the  "law  of 
the  case,"  does  not  apply  to  questions  of 
fact  determined  by  tbe  supreme  court  be- 
tween the  same  litigants  In  the  same  cause 
of  action,  when  there  is  a  material  and  sub- 
stantial change  In  the  testimony  reviewed 
at  the  different  hearings.  Phelps  County 
Farmers  Mutual  Ins.  Co.  v.  Johnston,  66 
Neb.  590  (92  N.  W.  576). 

Opinions  by  commisslonera. 

107.  ( 1893. )  The  commissioners  them- 
selves file  no  opinions.    It  la  their  duty 
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to  examine  records,  hear  arguments,  con- 
sider the  authorities  bearing  upon  the  ques- 
tions Involved,  and  write  opinions  conform- 
ing to  their  views.  In  all  these  respects 
they  are  to  act  Independently  of  the  court, 
but  their  opinions  have  no  force  or  effect 
until  the  syllabus  of  each  case  is  approved 
by  the  court  and  flled  by  it.  In  re  Supreme 
Court  Committionert,  37  Neb.  666  (66  N. 
W.  298). 

108.  (1896.)  The  fact  that  opinions  are 
prepared  by  the  commissioners  of  the  su- 
preme court  Is  no  Indication  that  such  cases 
lutve  not  been  examined  by  the^  Judges.  All 
questions  of  law,  and,  so  far  as  practicable, 
questions  of  fact,  are  considered  by  each 
of  the  Judges  and  commissioners;  and  opin- 
ions are  Invariably  submitted  for  examina- 
tion and  criticism  by  the  entire  member- 
ship of  the  court-  Randall  v.  National 
Building,  Loan  <£  Protective  Union,  43  Neb. 
876  (62  N.  W.  252). 

109.  (1903.)  Where  opinions  are  pre- 
pared by  commissioners,  they  must  be  per- 
mitted, necessarily,  to  state  their  reasons 
In  their  own  way,  wit^iout  binding  the 
court  to  all  that  is  said  argttendo,  even 
though  It  concurs  in  the  conclusions  of  law 
and  express  findings  of  fact.  Williamg  v. 
Miles,  68  Neb.  479  (96  N.  W.  151). 

110.  (1903.)  Opinions  expressed  by  the 
commlssionerB  on  matters  not  essential  to 
the  decision,  while  properly  set  forth  to  ad- 
vise counsel  that  their  arguments  In  briefs 
or  at  the  hearing  have  been  duly  consid- 
ered, do  not  become  necessarily  the  law  of 
the  case,  and  will  not  preclude  further  In- 
vestigation of  such  points,  should  they  come 
before  the  court  once  more.  Williama  v. 
Miles,  68  Neb.  479  (96  N.  W.  ISl). 

111.  (1903.)  Where  opinions  are  pre- 
pared by  commissioners,  they  must  be  per- 
mitted, necessarily,  to  state  their  reasons 
In  their  own  way,  without  binding  the 
court  to  all  that  is  said  arguendo,  even 
though  It  concurs  in  the  conclusions  of  law 
and  express  findings  of  fact.  Modem  Wood- 
men of  America  v.  Colman,  68  Neb.  665  (96 
N.  W.  154). 

112.  (1904.)  An  unoffldal  opinion  of  a 
court  commissioner  is  not  the  opinion  of 
the  court.  The  conclusion  reached  Is  ap- 
proved, and  the  recommendation  adopted. 
The  law  of  the  case  Is  to  be  derived  from 
the  Judgment  of  the  court,  and  the  questions 
necessarily  determined  thereby.  Hoagland 
V.  Stewart,  71  Neb.  106  (100  N.  W.  133). 


113.  (1904.)  The  opinions  of  the  com- 
missioners of  the  supreme  court,  desiguted 
as  "unofficial"  have  no  value  as  precedent 
or  authority  In  the  sense  in  which  tlie  dCK- 
trine  of  stare  decisis  Is  applied.  The  coort 
has  not  necessarily  approved  all  the  proposi- 
tloQs  of  law  advanced  as  indicated  eltha  in 
the  syllabi  or  In  the  opinions  themselves. 
Flint  V.  Chaloupka,  72  Neb.  34  (99  N.  W. 
825;  117  Am.  St.  Rep.  771). 

114.  (1905.)  Opinions  prepared  by  the 
commissioners  of  this  court  and  published 
officially,  are  in  all  respects  to  be  regarded 
as  the  opinions  of  the  court.  It  is  Un- 
material  whether  a  commissioner  or  tme  of 
the  Judges  formulates  the  opinion  of  the 
court.  Lancaster  County  v.  McDo  73 
Neb.  453  (103  N.  W.  78). 

Becords. 

■  How  kept. 

115.  (1901.)  The  record  of  the  proceed- 
ings of  the  district  court  as  kept  in  the 
Journal  entries,  is  the  l^al  and  antbentic 
evidence  of  Judgments  and  orders  of  the 
court.  Sforrill  v.  McNeill.  1  Unof.  651  (91 
N.  W.  601). 

 —  ■  Awiendment. 

116.  (1877.)  Courts  retain  aathorltr 
over  their  records  after  the  entry  of  Jndg- 
ment,  and  possess  authority  to  supply  t 
record  which  has  been  lost  or  destroyed, 
and  In  doing  so  must  be  governed  by  the 
rules  of  evidence.  A  court  may  amend  its 
record  to  correspond  with  the  facta,  ana 
this  may  be  done  from  the  Judge's  notes, 
or  any  other  satisfactory  evidence.  Qarrt- 
son  V.  State.  6  Neb.  274. 

117.  (1900.)  A  court  may  amend  Its 
records  at  a  subsequent  term  upon  sttis* 
factory  evidence.  Acfcerman  v.  AckermM, 
61  Neb.  72  (84  N.  W.  69S). 

 Correcting. 

118.  (1895.)  The  power  to  correct  v 
rors  in  their  own  proceedings  is  Inherent 
In  all  courts  of  general  jurisdiction,  and  In 
the  exercise  of  that  discretion  they  are  goT- 
emed  not  alone  by  this  solicitude  for  the 
rights  of  litigants  but  also  by  considera- 
tions of  Justice  to  themselves  as  instru- 
ments provided  for  tiie  impartial  admhiii- 
tratlon  of  the  law.  Webber  v.  KirleeiMa, 
44  Neb.  766  (63  N.  W.  35). 

119.  (1896.)  A  court  of  record  has  the 
Inherent  authority  to  amend  Its  records  so 
as  to  make  them  conform  to  the  facts. 
This  power  extends  as  well  to  sopplyfag 
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omissions  as  to  correcting  mistakes,  and 
in  the  exercise  of  the  power  the  court  is 
not  confined  to  an  examination  of  the 
Judge's  minutes  or  other  written  evidence; 
it  may  proceed  upon  any  satisfactory  evi- 
dence. Bchoot  District  No.  1  v.  Bithop,  46 
Neb.  860  (66  N.  W.  902). 

120.  (1896.)  A  court  has  power,  even 
after  the  term  at  which  Judgment  was 

rendered,  to  correct  Its  record  for  the  pur- 
pose of  making  it  disclose  truthfully  what 
'occurred  in  the  course  of  Its  proceedings. 
Wachtmuth  V.  Orient  Ina.  Co.,  49  Neb.  &90 
(68  N.  W.  935). 

121.  (1897.)  A  trial  court,  after  an  ap- 
peal has  been  perfected  therefrom,  has  no 
power  to  so  correct  Its  records,  that,  in 
fact,  a  modification  of  the  Judgment  rUready 
appealed  from  shall  be  effected.  Andrewn 
V.  Lederer,  53  Neb.  128  (73  N.  W.  664). 

122.  (1897.)  A  court  of  record  has  the 
inherent  power  to  correct  its  own  records, 
even  after  appeal,  so  that  such  amended 
record  may  show  correctly  the  history  of 
the  proceedlQgc  before  the  appeal  was 
taken.  Andrecen  v.  Lederer,  53  Neb.  128 
(73  N.  W.  664). 

 Statutes  requiring  stmographers  to 

furnish  copies. 

123.  (1896.)  Section  49  of  an  act  en- 
titled "An  act  to  amend  chapter  13,  Revised 
Statutes  of  1866,  entitled  'Courts,' "  and  con- 
taining a  provision  requiring  stenographers 
to  furnish  a  copy  of  the  evidence  free  of 
charge  In  certain  cases,  passed  and  approved 
February  27,  1879,  is  unconstitutional  and 
TOld,  because  said  act  amends  section  5  of 
an  act  passed  and  approved  February  19, 
1877,  without  referring  In  Its  title  to  said 
section  or  act  and  without  repealing  said 
section  5.  Morgan  v.  State,  48  Neb.  798  (67 
N.  W.  780).  [Overruled.  Btate  v.  Cornea. 
50  Neb.  526.] 

124.  (1897.)  The  act  entitled  "An  act 
to  amend  chapter  13  of  the  Revised  Stat- 
utes of  1866,  entitled  'Courts,' "  approved 
February  27,  1879  (Session  Laws,  p.  82), 
was  an  act  complete  in  Itself,  and  the  pro- 
visions therein  made  for  stenographic  re- 
porters and  their  compensation  were  ger- 
mane to  its  purposes.  Btate,  ex  reh  Carey, 
V.  Cornell,  50  Neb.  526  (70  N.  W.  56). 

125.  (1903.)  The  law  makes  no  provi- 
sion for  the  certification  by  the  shorthand 
reporter  of  the  proceedings  of  the  district 
court,  hence  a  transcript  of  Ms  notes,  al- 


though accompanied  by  a  formal  certificate. 
Is  not  admissible  as  independent  evidence. 
Jordan  v.  Bowe,  4  Unof.  667  (98  N.  W.  853). 

 Withdrawal  or  removal. 

126.  (1896.)  A  trial  court  should  never 
permit  a  document  introduced  lu  evidence 
to  be  withdrawn  unless  the  party  so  with- 
drawing it,  at  the  time,  leaves  with  the  re- 
porter a  concededly  correct  copy  of  the 
document  withdrawn;  and  the  furnishing 
of  such  copy  should  be  made  a  condition 
precedent  for  leave  to  withdraw  the  orig- 
inal document.  Jlfac^arland  v.  "Wett  Bide 
Improvement  AM'n,  47  Neb.  661  (66  N.  W. 
637). 

127.  (1896.)  The  supreme  court  will 
not,  as  a  matter  of  course,  permit  a  rec- 
ord to  be  withdrawn  for  the  purpose  of 
amending  a  bill  of  exceptions;  and  espe- 
cially is  this  true  where  It  appears  that  a 
failure  to  incorporate  into  the  bill  of  ex- 
ceptions all  the  evidence  Is  due  to  the 
laches  of  the  party  seeking  the  amendment, 
ilfacfarland  t>.  West  Bide  Improvement 
Aas'n,  47  Neb.  661  (66  N.  W.  637). 

Waiver  of  record. 

128.  (1891.)  To  constitute  waiver  of  the 
record  as  required  by  section  444  of  code, 
plaintiff  and  defendant  must  agree  thereto 

at  the  term  when  final  Judgment  Is  ren- 
dered. Colonial  d  United  Btatea  Mortgage 
Co.  V.  Foutch,  31  Neb.  282  (47  N.  W.  929; 
10  L.  R.  A.  803). 

HI.  CONCUBBENT  AKD  CONFLICTINO 
JUBISDICTION. 
Jurisdiction  of  state  courts  for  death  In 
sister  state,  see  Death,  1 18. 

Jurisdiction  of  state  courts  over  proceed- 
ing In  bankruptcy,  see  Banicruptcy,  SS 
61-66. 

Jurisdiction  of  state  courts  over  Inter- 
state commerce,  see  Carriers,  %i  29,  30. 

ExclnslveneaB  of  special  tribunaL 

129.  (1892.)  Where  a  statute  upon  a 
particular  subject  has  provided  a  special 
tribunal  for  the  determination  of  questions 
pertaining  to  such  subject,  the  Jurisdiction 
of  such  tribunal  is  exclusive,  unless  other- 
wise expressed  or  clearly  implied  from  the 
act  Bendreachke  v.  Harvard  High  Bq^ool. 
35  Neb.  400  (53  N.  W.  204). 

130.  (1900.)  Where  a  right  Is  given  by 
statute  and  a  specific  remedy  is  provided 
designating  the  tribunal  for  the  enforce- 
ment thereot  the  Jurisdiction  of  such  trl- 
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bunal  Is  exclusive  unless  the  law  otherwise 
provides.   Armttronff  v.  Ma/nw,  60  Neb.  483 

(83  N.  W.  401). 

Juriediction  of  police  court  in  civil  actions. 
See,  also,  Munidval  Cwporationt,  If  146- 

150. 

130a.  (1897.)  Section  8,  chapter  25,  Ses- 
sion X4LWS  1897,  violates  the  constitutional 
rule  of  the  uniformity  of  jurisdiction  and 
powers,  as  regards  the  district,  county,  and 
justice's  courts  of  the  state.  State,  em  reu 
Smyth,  V.  Magney,  62  Neb.  608  (72  N.  W. 
1006). 

130&.  (1884.)  Under  the  title  of  "An 
act  to  provide  for  the  organization,  govern- 
ment, and  powers  of  cities  of  the  second 
class  having  more  than  ten  thousand  in- 
habitants," the  legislature  cannot  invest 
the  police  judge  with  "concurrent  and  co- 
extensive jurisdiction  with  county  courts 
of  all  ordinary  civil  actions."  '  Holmberg  v. 
Hauck,  16  Neb.  337  (20  N.  W.  279). 

Priority  of  decision. 

131.  (1892.)  While  the  rule  founded 
upon  comity  which  subsists  between  judi- 
cial tribunals  is  that  the  court  which  first 
acquires  jurisdiction  of  the  persons  and 
subjectmatter  of  the  action  will  retain  the 
cause  until  it  is  finally  determined,  yet, 
where  the  parties,  while  such  suit  is  land- 
ing and  undetermined,  submit  the  contro- 
versy therein  Involved,  without  objection, 
to  another  tribunal  having  jurisdiction 
of  the  subject-matter,  the  judgment  pro- 
nounced In  the  latter  court  Is  binding  upon 
the  parties,  ^eifory  v.  Kenyan,  34  Neb. 
640  (52  N.  W.  68S). 

131a.  (1906.)  Where  two  courts  have 
concurrent  Jurisdiction,  that  which  first 
talies  cognizance  of  the  case  has  the  right 

to  retain  'it  to  the  exclusion  of  the  other; 
and  where  property  is  in  gremio  legia,  if  it 
be  a  court  of  rightful  jurisdiction,  no  other 
court  can  interfere  and  wrest  from  It  the 
jurisdiction  first  obUined.  Terry  v.  State, 
77  Neb.  612  (110  N.  W.  733). 

Priority  of  Jurisdiction. 

132.  (1895.)  It  is  a  rule  recognized  by 
both  state  and  federal  courts  that  the 
court  which  first  acquires  jurisdiction  of 
the  subject  of  an  action  will  retain  such 
jurisdiction  until  the  final  determination 
of  the  controversy.  FitzgeraJd  v.  Fitz- 
gerald d  MaJlory  Conatruction  Co..  44  Neb. 
463  (62  N.  W.  899). 


Judgment  of  sister  stata. 

133.  (1905.)  The  clause  of  the  consU- 
tutlon  of  the  United  Statos  requiring  full 
faith  and  credit  to  be  given  in  each  state 

to  the  public  acts,  records  and  Judicial  pro- 
ceedings of  every  other  state  does  not  pre- 
vent the  courts  of  this  state  from  examin- 
ing the  records  of  the  courts  of  a  sister 
state  to  ascertain  whether  or  not  that  court 
had  Jurisdiction  of  the  auhjectinatter. 
Fall  V.  Fall,  75  Neb.  120  (106  N.  W.  412). 

134.  (1905.)  When  the  courts  of  a  sis- 
ter state  having  jurisdiction  of  the  parties 
and  of  their  equitable  rights  in  all  of  tlie 
property  owned  by  one  or  both  of  them, 
by  its  findings  and  decree  determine  those 
rights,  such  decree  must,  under  the  provi> 
slons  of  the  federal  constitution,  be  given 
full  faith  and  credit  by  the  courts  of  this 
state,  fall  v.  fall,  76  Neb.  104  (106  N.  W. 
412). 

State  and  f  edwal  cowrta. 

136.  (1876.)  All  the  territory  embraced 
within  the  boundaries  of  the  state  was 

withdrawn  from  the  Jurisdiction  of  the 
federal  courts  by  the  act  admitting  the 
state  Into  the  union.  Painter  v.  Ives,  4 

Neb.  122. 

136.  (1896.)  After  a  federal  court  hts 
acquired  Jurisdiction  of  the  parties  and 
subject-matter  of  a  controversy,  a  state 
court  may  not  t>y  injunction  or  otherwise 
interfere  with  the  exercise  of  such  juiisdlc- 
tlon.  Prugh  v.  Port9nu>ut1%  Bavingt  Bank. 
48  Neb.  414  (67  N.  W.  309). 

137.  (1896.)  A  state  court  baviag  no 
prior  jurisdiction  of  the  subject-matter  will 
not,  by  Injunction,  restrain  a  plaintiff  la 
whose  favor  Judgment  has  been  rendered 
In  a  federal  court  from  proceeding  to  the 
execution  of  such  Judgment  A  fortiori. 
it  win  not  restrain  a  United  States  mar- 
shal from  selling  property  levied  upon  to 
satisfy  such  judgment  Prugh  v.  Peru- 
mouth  Savings  Bank,  48  Neb.  414  (67  N. 
W.  809). 

138.  (1896.)  As  a  general  rule,  a  suie 
court  will  not  enjoin  parties  to  an  action 
already  In  progress  In  a  federal  court  from 
further  proceeding  therein.  The  excep- 
tions to  this  rule  are  based  upon  the  doc- 
trine that  in  courts  of  concurrent  Jurlsdl^ 
tion  that  which  first  has  obtained  ]u^i3dl^ 
Uon  of  the  parties  and  subject-matter  re- 
tains It  for  all  purposes,  and  by  all  oeceesair 
process  will  protect  itself  in  the  ezerdse 
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of  that  Jurisdiction.  Prugh  v.  Portsmouth 
SavinffB  Bank,  48  Neb.  414  (67  N.  W.  309). 

139.  (1900.)  The  United  States  circuit 
court  having  Jurisdiction  over  a  receiver 
and  Queatlons  growing  out  of  the  adminis- 
tration of  the  assets  of  an  insolvent  bank, 
the  supreme  court  will  not  Interfere  with 
such  Jurisdiction  or  the  carrying  out  of  Its 
orders  and  Judgments.  Schaberg  v.  Mo- 
Donald,  60  Neb.  493  (83  N.  W.  737). 

IV.  FBOBATE  COUBTS. 

Tenns  of  county  court,  see  ante,  §  35. 

Probate  Jurisdiction  of  supreme  court, 
see  post,  i  170. 

Nature  of  action  In  adoption  proceedings, 
see  Adoption,  ||  4,  5. 

Authority  of  county  Judge  to  take  deposi- 
tions, see  Depositions,  8  6. 

Jurisdiction  to  assign  dower,  see  Dower, 
J  49. 

Of  settlement  of  estates,  see  Executors  and 
Administrators,  §  310. 

Review  of  allowances  of  claims,  see 
Bxecittors  and  Administrators,  H  147-172. 

Jurisdiction  to  bear  application  by  exe- 
cutor to  sell  realty,  see  Executors  and  Ad- 
ministrators, 8  206. 

Jurisdiction  to  allow  claims  against 
estates,  see  Executors  and  Administrators, 
88  97-99. 

Dismissal  of  cause  in  probate  court,  see 
Dismissal  and  Nonsuit,  8846-49. 

Jurisdiction  In  action  to  anlet  title,  see 
Quieting  Title,  8  43. 

Vataxe  and  extent  of  Jurisdiction. 

In  action  on  covenants,  see  Covenants,  88 
40-43. 

140.  ( 1876. )  The  probate  court,  under 
the  provisions  of  sections  7-11  of  the  act 
approved  March  3,  1873,  In  relation  to 
powers  and  Jurisdiction  of  probate  courts, 
has  a  distinct  Jurisdiction  as  to  the 
amounts  authorized  to  be  recovered,  from 
that  of  a  Justice  of  the  peace;  its  Jurisdic- 
tion extends  to  cases  where  the  amount 
claimed  In  the  petition  or  bill  of  particulars 
exceeds  $100.  Beach  v.  Cramer,  6  Neb.  98. 

141.  (1879.)  A  county  Judge  has  the 
ordinary  powers  and  Jurisdiction  of  a 
Justice  of  the  peace;  and  In  an  action  be- 
fore him,  under  such  Jurisdiction,  where 
the  plalntlB  In  his  bill  of  particulars  claims 
the  sum  of  |&0,  but  recovers  only  |15,  he 
Is  entitled  to  costs.  Martin  v.  Qrover,  9 
Neb.  263  (2  N.  W.  354). 


142.  (1881.)  County  Judges  have  Juris- 
diction of  actions  of  forcible  entry  and  de- 
tainer. Vht  V,  Pence,  11  Neb.  816  (9  N. 
W.  41). 

143.  ( 1881.)  A  county  court  has  au- 
thority to  amerce  a  sheriff  tor  falling  to 
return  an  execution  Issued  by  such  court 
and  delivered  to  him.  Ohost  v.  Hill,  11 
Neb.  472  (9  N.  W.  642). 
.  144.  (1886.)  County  courts  have  no 
Jurisdiction  to  hear  and  determine  actions 
brought  against  officers  for  the  penalty  im- 
posed by  section  34,  chapter  28,  Compiled 
Statutes  of  1885,  for  taking  Illegal  fees. 
Croic  V.  Bou>en,  19  Neb.  528  (26  N.  W.  251). 

144a.  (1898.)  The  county  court  pos- 
sesses exclusive  original  Jurisdiction  In 
probate  matters,  and  questions  relating  to 
the  settlement  of  estates  must  be  adjudi- 
cated there  In  the  first  instance.  Boales  v. 
Ferguson,  55  Neb.  565  (76  N.  W.  18). 

1446.  (1901.)  In  probate  matters,  the 
county  court  is  a  court  of  general  Jurisdic- 
tion, and,  in  such  matters,  Its  Judgments 
are  entitled  to  the  presumptions  that  at- 
tach to  other  courts  of  that  character.  Beer 
V.  Plant,  1  Unof.  372  (96  N.  W.  348). 

145.  (1902.)  The  county  courts  of  this 
state  are  courts  of  general  Jurisdiction  as 
to  all  matters  of  probate,  settlements  of 
estates  and  guardianship.  Bennett  v.  Ben- 
nett, 65  Neb.  432  (91  N.  W.  409). 

 Statutes  applicable. 

146.  (1881.)  All  provisions  of  statute 
applicable  to  courts  of  record  in  general, 
where  no  special  provision  to  the  con- 
trary exists,  must  be  held  to  apply  to 
county  courts.  Noakea  v.  Switaer,  12  Neb. 
i:6  (10  N.  W.  636). 

Practice  In  generaL 

147.  ( 1885. )  In  term  cases  the  prac- 
tice to  a  considerable  extent  Is  the  same  as 
in  the  district  court.  And  without  doubt 
the  same  power  exists  to  control  Its  Judg- 
ments during  the  term  at  which  they  are 
rendered.  That  the  district  court  possesses 
the  power  to  vacate  or  modify  their  Judg- 
ments at  the  term  at  which  they  are  ren- 
dered is  unquestioned.  Volland  v.  Wilcox, 
17  Neb.  46  (22  N.  W.  71). 

147o.    (1906.)    An   appeal    lies    from  a 
I     final  order  or  Judgment  of  a  county  court 
In  probate  matters  to  the  district  court, 
whether  such  order  or  Judgment  l>e  upon 
I    the  merits  or  otherwise.  Weeke  v.  Wort- 
man,  77  Neb.  407  (109  N.  W.  603). 
849 
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Hearing  out  of  term. 

148.  (1879.)  The  proTlsloos  of  the  stat- 
ute requiring  the  probate  (county)  Judge  to 
continue  all  cases  undisposed  of  on  the 
third  Monday  of  each  month,  does  not  pre- 
vent the  court  from  rendering  judgment 
by  confession  or  hearing  and  deciding  cases 
by  agreement  at  any  time  during  the 
month.  Hansen  v.  Bergguist,  9  Neb.  269 
(2  N.  W.  858). 

- 149.  (1879.)  The  county  court  has 
Jurisdiction  to  try  a  case  that  by  consent 

of  the  parties  was  continued  over  the  reg- 
ular term  of  that  court  as  specified  by  stat- 
ute. Mapstick  V.  Ramge,  9  Neb.  390  (  2  N. 
W.  739;  31  Am.  Rep.  415). 

V.  SISTBICT  COURTS. 

Term  of,  see  ante.  %i  32-39. 

Authority  of  district  court  to  punish  for 
contempt,  see  Contempt,  §S  41,  42. 

Jurisdiction  on  apeal  from  allowance  of 
claims  against  estates,  see  Bxecuton  ana 
Adminiatratort,  SI158-160. 

Jurisdiction  to  assign  dower,  see  Dower, 
»49. 

Jurisdiction  OTer  divorce  sulta,  see  Di- 
vorce and  AHmony,  {  39. 

Jurisdiction  of,  to  dismlas  action  In 
another  coun^,  see  Diamittal  and  Nonmit, 
H&a,  51. 

Jurisdiction  of,  in  prosecution  for  violat- 
ing liquor  laws,  see  Intoxicating  Llguon, 
IS  259-260. 

Jurisdiction  in  mandamus,  see  UandOr 
mus,  H  232-234. 

Jurisdiction  of  district  court  over  tres- 
pass, see  Trespata,  SI  29,  80. 

Iji  g:eneral. 

150.  (1902.)  The  district  courts  are 
courts  of  general  1^1  and  equitable  Jurte- 
dictlon,  and  have  power  to  determine  legal 

or  equitable  relief  according  to  the  allega- 
tions and  proof.  State,  ex  rel.  Horton,  v. 
Dickinson,  63  Neb.  869  (89  N.  W.  431). 

Jurisdiction  on  appeal. 

151.  (1883.)  "Where  a  district  court 
finds  error  in  a  Judgment  below  it  should 
retain  the  case  for  trial  de  novo  except 
where  the  error  consists  In  the  lower  court 
assuming  wrongful  Jurisdiction.  Brondberg 
V.  Bahott,  14  Neb.  517  (16  N.  W.  845). 

151a.  (1906.)  Where  a  Judgment  of  a 
county  court  Is  reversed  by  a  district  court 
in  a  proceeding  In  error,  the  district  court 
may  retain  such  cause  for  trial.  This  rule 


app'.le:;  to  matters  of  probate  Jurisdlctloa 
as  well  as  to  civil  actions.  Pranie  v. 
Lompe,  7T  Neb.  377  (109  N.  W.  496). 

152.  (1898.)  JurlsdicUon  of  the  district 
court  to  review  a  Judgment  of  an  Interior 
court  or  hoard  does  not  attach  untU  a  duly 
authenticated  transcript  of  the  record  below 
has  been  filed.  New  Home  Sewing-Uachine 
Co.  V.  Thomburg,  56  Neb.  636  (77  N.W.86). 

Equity  Juziadlction. 

153.  (1894.)  The  district  courts  of  this 
state,  belug  courts  of*  general  equity  juris- 
diction, are  not  limited  In  the  exercise  of 
such  Jurisdiction  by  statute.  Cochran  v. 
Cochran,  42  Neb.  612  (60  N.  W.  942);  (190T) 
Rhoadet  V.  Rhoadea,  78  Neb.  496  (111  N. 
W.  122). 

VI.  SUraEKE  C0T7BT. 

Authority  to  punish  for  contempt,  see 
Contempt,  I  43. 

Compensation  of  clerks  or  reporter  of 
supreme  court,  see  Cleric*  of  Oowti,  IS 
64-56. 

Commissioners  of,  see  Court  commiuioih 

cr*. 

Opinions  by  commissioners,  see  Court 
Commissioners,  %  1. 

Authority  of  supreme  Judge  to  Issne  writ 
of  habeas  corpus,  see  Habeas  Corpus,  S  3S. 

Natore  of  Jarisdiction  in  general 

154.  (1889.)  The  supreme  court  is  hi- 
tended  as  a  court  of  review,  the  prindptl 
business  being  a  re-exam  Inatlon  of  the  Juos- 
ments  of  the  district  courts.  Bell  v.  Temp- 
tin.  26  Neb.  249  (41  N.  W.  1093). 

154a.  (1888.)  Section  27  of  chapter  1» 
of  the  Complied  Statutes  of  1887,  makes  it 
the  duty  of  the  clerk  of  the  district  court  to 
keep  a  record  of  the  proceedings  of  t&e 
court,  under  the  direction  of  the  Jadge  of 
such  court.  The  supreme  court  Iws  no  jn^ 
Isdictlon  or  authority  to  exercise  the  func- 
tions of  the  district  court  In  the  matter  of 
the  preparation  of  the  records  of  said  court, 
its  Jurisdiction,  except  in  certain  cases, 
being  appellate  and  not  original.  State,  ez 
rel.  Wilkins,  v.  he  Fevre,  25  Neb.  223  (11 
N.  W.  184). 

Original  Jurladlction. 

Original  Jurisdiction  in  mandamus,  sec 
Mandamus,  II  224-231. 

To  compel  charitable  Institution  to  ren- 
der an  account,  see  Charities.  S  8. 

165.    (1891.)    The    supreme    court  bss 
Jurisdiction  to  entertain  proceedings  Iff 
850 
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Information  In  the  nature  of  quo  learranto. 
Instituted  for  the  purpose  of  determining 
the  rights  of  persona  claiming  the  office  of 
eovemor.  State,  ex  rel.  Thayer,  v.  Boyd, 
31  Neb.  682  (48  N.  W.  739). 

156.  (1892.)  The  primary  object  of  the 
supreme  court  is  to  review  cases  tried  In 
the  district  courts.  It  is  an  appellate  tri- 
bunal and  It  fa  given  original  Jurisdiction 
tn  a  few  limited  cases,  most  of  which  are 
extraordinary  remedies  for  the  purpose  of 
preventing  a  failure  of  justice.  Miller  «. 
Wheeler.  33  Neb.  765  (51  N.  W.  137). 

157.  (1902.)  The  superintendent  au- 
thority of  the  king's  bench  over  Inferior 
tribunals  Is,  to  the  extent  that  it  may  be 
exercised  by  the  use  of  the  writ  dt  manda- 
mus, included  in,  and  part  of,  the  original 
Juriadletion  given  by  the  constitution  to 
the  supreme  court  State,  ex  rel.  Reynoldg, 
V.  amves,  66  Neb.  17  (92  N.  W.  144. 

158.  (1894.)  The  ortglnal  Jurisdiction 
conferred  by  the  constitution  upon  the  su- 
preme court,  when  not  expressly  restricted, 
la  concurrent  with  that  of  the  district  courts 
of  proper  counties,  and  will  be  entertained 
In  such  cases  and  manner,  and  upon  such 
terms,  as  shall  be  prescribed  by  said  su- 
preme court  by  Its  order  made  In  each  case 
before  commencement  of  the  action  and  in- 
accordance  with  Its  rules  already  or  here- 
after formulated.  In  re  Petition  of  Attor- 
ney General,  40  Neb.  402  (58  N.  W.  946). 

159.  (1895.)  The  supreme  court  Is  one 
of  limited  Jurisdiction  both  original  and 
appellate.  Its  original  Jurisdiction  Is  pre- 
scribed and  limited  by  the  consUtution,  and 
its  appellate  jurisdiction  is  prescribed  and 
limited  by  statute.  Johneon  v.  Parrotte,  46 
Neb.  51  (64  N.  W.  363). 

160.  (1896.)  It  is  not  within  the  power 
of  the  legislature  to  confer  upon  the  su- 
preme court  original  Jurisdiction  over  sub- 
jects not  enumerated  In  the  constitution. 
State,  ex  rel.  King,  v.  Hall,  47  Neb.  579  (66 
N.  W.  642). 

161.  (1896.)  The  original  Jurisdiction 
of  the  supreme  court  is  by  section  2,  article 
VI  of  the  constitution,  restricted  to  cases 
relating  to  the  revenue,  civil  cases  to  which 
the  state  Is  a  party,  mandamus,  ffuo  war- 
ranto, and  habeas  corpus.  The  constitution 
has  not  conferred  upon  the  supreme  court 
original  Jurisdiction  to  award  a  writ  of  pro- 
hibition as  an  Independent  remedy.  State, 
ex  rel.  fififf,  v.  StiTX,  47  Neb.  579  (66  N.  W. 
64S). 


162.  ( 1896. )  The  original  Jurisdiction 
of  the  supreme  court,  conferred  upon  it  by 
the  constitution,  is  confined  to  "cases  relat- 
ing to  the  revenue,  civil  cases  in  which  the 
state  shall  be  a  party,  mandamus,  quo  war- 
ranto, and  habetu  corpus."  State,  ex  rel. 
Dahlman,  v.  Piper,  50  Neb.  26  (69  N.  W. 
378). 

163.  (1898.)  Jurisdiction  conferred  upon 
the  supreme  court  in  direct  terms  by  the 
constitution  may  be  exercised,  though  no 
rules  of  procedure  have  been  provided  by 
the  legislature.  State,  ex  rel.  Broatch,  v. 
Moorea,  66  Neb.  1  (76  N.  W.  630). 

164.  (1901.)  Owing  to  the  numerous 
cases  on  the  docket,  it  is  the  practice  of  the 
supreme  court  not  to  entertain  original  Juris- 
diction and  advance  cases  for  hearing  in 
applications  for  a  writ  of  mandamus 
brought  by  private  persons  for  the  enforce- 
ment of  private  rights,  unless  some  good 
reason  Is  made  to  appear  why  the  applica- 
tion is  not  in  the  first  instance  made  to 
the  district  court.  Armstrong  v.  Mayer,  61 
Neb.  3C5  (86  N.  W.  489). 

165.  (1903.)  The-  designation  of  cases 
In  which  the  supreme  court  has  original 
Jurisdiction  Is  a  prohibition  of  It  In  other 
cases.  Edney  v.  Baum,  70  Neb.  169  (97  N. 
W.  252). 

166a.  (1908.)  The  Jurisdiction  con- 
ferred upon  the  supreme  court  by  the  con- 
stitution "in  all  <^vil  cases  in  which  the 
state  shall  be  a  party*'  is  not  confined  to 
cases  in  which  the  state  has  a  mere  pe- 
cuniary Interest,  but  may  extend  to  all 
cases  in  which  the  state,  through  Its  proper 
officers,  seeks  the  enforcement  of  public 
right  or  the  restraint  of  pubUc  wrong. 
State  V.  Pacific  Express  Co.,  80  Neb.  823 
(116  N.  W.  619). 

166&.  (1908.)  A  wrong  of  a  nature 
which  affects  the  rights  and  Interests  of 
people  living  In  almost  every  city,  town 
and  village  in  the  state,  as  well  as  peraons 
living  in  the  country,  when  committed 
by  a  public  swvlce  corporation,  is  ft  public 
wrong.  An  action  to  restrain  such  a  wrong 
by  the  state  is  within  the  Jurisdiction  of 
the  supreme  court.  State  v.  Pacific  Express 
Co.,  80  Neb.  823  (115  N.  W.  619). 

166.  (1894.)  The  supreme  court  does 
not  have  original  Jurisdiction  of  an  action 
to  cancel  levies  of  taxes  upon  Insurance 
companies  by  a  city  in  which  such  com- 
panies are  doing  business.  Aachen  4 
Munich  Fire  Ins.  Co.  v.  City  of  Omaha,  72 
Neb.  112  (100  N,  W.  137). 
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Conteata  of  eleettons. 

167.  (1892.)  There  is  no  power  in  the 
legislature  to  constitute  the  supreme  court 
a  board  to  try  contests  of  election,  as  the 
powers  and  duties  of  the  court  are  essen- 
tially Judicial  In  thelp  nature  and  cannot 
be  perverted  from  that  purpose,  iffller  v. 
Wheelei;  33  Neb.  765  (51  N.  W.  137). 

168.  (1892.)  In  an  action  to  contest 
the  election  of  certain  judges  of  the  dis- 
trict courts,  held,  that  the  limitation  in 
section  2,  article  VZ  of  the  constitution,  of 
the  original  jarUdlctton  of  the  supreme 
court  to  cases  relating  to,  the  revenue. 
cItU  cases  In  which  the  state  shall  be  a 
party,  mandamus,  guo  loarranto,  and  ha- 
beas corpus,  was  a  prohibition  upon  the 
power  of  the  court  to  entertain  original 
Jurtsdlction  in  other  cases,  and  tiiat  a  con- 
test of  election  la  essentially  a  Judicial 
proceeding.  MtUer  v.  Wheeler,  33  Neb.  766 
(51  N.  W.  137). 

Jorlsdletlou  of  crimes. 

169.  (1902.)  The  only  authority  the  su- 
preme court  has  to  take  cognizance  of 
crimes,  is  that  given  by  the  constitution  in 
the  grant  of  appellate  Jurisdiction.  Btate  v, 
MtaaouH  P.  R.  00.,  64  Neb.  679  (90  N.  W. 
877). 

Probate  Jnrladiction. 

170.  (1896.)  The  supreme  court  has  no 
original  probate  Jurisdiction,  and  where  a 

county  court  makes  an  order  in  reference 
to  the  disposition  of  the  assets  of  a  de- 
cedent's estate,  having  at  the  time  Jurisdic- 
tion of  the  subject-matter  and  the  parties, 
the  supreme  court  will  not  pass  upon  the 
validity  of  audi  order  unless  presented  for 
review  by  a  direct  proceeding.  Fitzgerald 
V.  Fitzgerald  d  Mallory  Gorwtruction  Co.,  48 
Neb.  386  (67  N.  W.  158). 

Writ  of  prohibttlou. 

171.  (1896.)  Whether  a  writ  of  prohibi- 
tion may  be  allowed  by  the  supreme  court 
In  aid  of  its  appellate  Jurisdiction,  qu<ere. 


State,  ex  rel.  King,  v.  Hafl,  47  Neb.  579  (« 
N.  W.  642). 

VH.  FEDEBAL  COTTBTa 

Jurisdiction  in  general. 

172.  (1875.)  The  federal  courts  ban 
no  jurisdiction  of  the  crime  of  larceny,  al- 
leged to  have  been  committed  on  an  Ii- 
dian  reservation  In  the  state  of  Nebraska. 
Painter  v.  Ives,  4  Neb.  122. 

173.  (1875.)  All  the  territory  em- 
braced within  the  boundaries  of  the  state 
was  withdrawn  from  the  Jurisdiction  ot 
the  federal  courts  by  the  act  admitting  the 
state  into  the  Union.  Painter  v.  Ires.  4 
Neb.  122. 

174.  (1901.)    The  judicial  power  of  the 
United  States  does  not  extend  to  actions 
brought    by    Individuals    or  corporations 
against  a  state.   State  v.  Chiooffo,  R.  I. 
P.  R.  Co.,  61  Neb.  546  (85  N.  W.  556). 

175.  (1901.)  Aa  Injunction  issued  by  the 
circuit  court  of  the  United  States  cannot 
lawfully  forbid  the  attorney  general  from 
suing  for  penalties  claimed  by  the  state 
under  section  9  of  the  Bfazlmum  Frefglic 
Law  (Comp.  Stat.  1899,  eh.  72,  art  XIl). 
State  V.  Chicago,  B.  I.  d  p.  R,  Co.,  61  Neb. 
545  (85  N.  W.  556). 

Enjoining  enforcement  of  state  lavs. 

176.  (1901.)  The  circuit  court  ot  the 
United  States  Is  without  jurisdiction  to  en- 
Join  a  state  from  the  enforcement  of  its 
own  laws,  and  neither  can  It  do  so  Indi- 
rectly by  enjoining  the  attorney  general. 
State  V.  Chicago,  B.  1.  d  P.  R.  Co.,  62  Neb. 
123  (87  N.  W.  188). 

Jurisdiction  over  Judgment  and  records  of 
state  courts. 

177.  (1905.)  The  supreme  coari  ot  tbe 
United  States  has  exclusive  final  Jurisdic- 
tion over  tbe  subject  of  the  effect  to  be 
given  In  each  state  to  the  records  and 
judgments  of  the  courts  of  sister  statea. 
Hadacheck  v.  Chicago,  B.  <t  Q.  R.  Co.,  74 
Neb.  385  (104  N.  W.  818). 
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COVENANTS. 

ANALYSIS. 

L  KATUBE  AND  VALIDITY. 

Nature  of  coTenant,§§  1,  la. 
Agreement  for  use  of  property,  S  2. 

IT.  CON8TBX7CTION  AND  OPERATION. 
Waiver  of  covmant,  S  3. 
What  constltates  incumbrance,  {{  4^ 
Incumbrances  Included,  SS  7, 8. 

Covenants  of  warranty,  9-18. 
Covenants  of  seizin,  S  14. 
Covenants  running  with  the  land. 
 In  general,  §§  15-19. 


•  Covenants  broken  when  made,  S|  80-88. 
■  XTse  of  property,  S  84. 


m.  FBBFOBIEANCE  OB  BREACH. 

Breadi  in  general,  1 85. 

Persons  liable,  f  86. 

Voluntary  surrender,  ||  87-88. 

Cancelation  of  deed  not  an  eviction,  1 30. 

Judgment  in  ejectment,  §  31. 

Permitting  sale  of  prohibited  goods,  §  38. 

Assessment  of  taxes  against  premises,  {  33, 34. 

IV.  ACTIONS  FOB  BBEACH. 

Accrual  and  right  of  action,  S|  3S-37a. 

Bight  of  action  after  buying  in  outstanding  title,  1 38. 

What  law  governs,  I  89. 

Jurisdiction,  8S  40-44. 

LlmitationB,  SI  45-60. 

Parties,  §5  61, 52. 

Pleading. 

 In  general,  SS  53,  54. 

——Averment  of  eviction,  SS  65-59. 

 Paramount  titl^  S  60. 

■  Allegation  of  mistake,  S  61. 


 Plea  of  confession  and  avoidance,  S  68. 

Necessity  of  proof  of  eviction,  IS  63-68. 
Evidence. 

 .  AdmiflsiblUty,  fiS  69-71. 

 Sufficiency,  SS  78-74. 

 Snffldeney  of  proof  of  eviction,  SI  76, 76. 

Damages,  SS  77-84. 

Cuosa-RliraEENOES.  1.  NATUBE  AND  VALIDITY. 

See,  also.  Deed*.  Nature  of  covenant. 

Uability  of  married  woman  on  covenant       1.   (1878.)   A  covenant  against  Incum- 
of  warranty  Bee  Husband  and  Wife,  8 180.     brances  is  a  present  engagement  that  the 
Set-oB  of  breach  of  covenant  against    srantor  has  an  unincumbered  title,  and  is 
HCi-oii   oi   "'"^  not  In  the  nature  of  an  Indemnity.  Ohap- 

forecIoBure,  see  Mortgagea,  I486.  „ 

Compelling  enforcement  of,  see  Specie  .    .     .       ^         .  ^ 

„T;  la.   (1890.)   An  tneumbmnce  Is  defined 

Ptrf  wvuMCe, 

8S8 
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to  be  anr  right  to  or  interest  In  land  which 
may  subsist  In  third  persons  to  the  diminu- 
tion of  the  value  of  the  land  and  not  Incon- 
sistent with  the  passing  of  the  fee  In  It  by 
the  deed  of  conveyance.  Burr  v.  Lamaater, 
30  Neb.  688  (46  N.  W.  1015;  27  Am.  St  Kep. 
428:  9  L.  R.  A.  637). 

Agreement  for  uae  of  property. 

2.  (1900.)  A  covenant  In  a  deed  for  the 
exchange  of  hotel  pn^rty  by  vhlch  the 
grantee  In  one  deed  agrees  that  for  a 
period  named  be  will  not  use  the  property 
acquired  by  him  for  hotel  purposes,  Is  not 
void  as  being  contrary  to  public  poUcy. 
Wittenberg  v.  Motlyntan*,  60  Neb.  683  (83 
N.  W.  842). 

n.  CONSTBUCTION  AND  OFEBATIOH. 
Waiver  of  covenant. 

3.  (1900.)  If  a  party  waive  a  covenant 
conditionally  and  the  condition  la  broken, 
the  waiver  ceases  to  be  effective  for  any 
purpose.  Wittetiberg  v.  MoUyneaux,  60  Neb. 
683  (83  N.  W.  842). 

What  constitutes  incumbrance. 

4.  (1878.)  All  incumbrances,  within  tne 
meaning  of  the  covenant  against  them,  la 
said  to  be  every  right  to,  or  interest  In,  the 
land,  to  the  dlmlnntlon  In  value  of  the 
estate,  but  consistent  with  the  passage  of 
the  fee.    Chapman  v.  Kimball,  7  Neb.  399. 

5.  (1890.)  An  Incumbrance  is  wy  right 
to,  OF  interest  In,  land  which  may  subsist 
in  third  persons  to  the  diminution  of  the 
value  of  the  land  and  not  inconsistent  with 
the  passing  of  the  fee  in  it  by  deed  of  con- 
veyance. Burr  V.  Lamaster,  30  Neb.  688 
(46  N.  W.  1015;  27  Am.  St  Rep.  428;  9  L. 
R.  A.  637). 

6.  (1903.)  An  unexpired  term  or  lease, 
which  prevents  the  grantee  In  a  deed  from 
recovering  possession  of  the  land  described 
therein,  is  an  incumbrance.  Bra8t  v.  Van- 
decar,  70  Neb.  3B  (96  N.  W.  1035). 
Incumbrances  included. 

7.  (1890.)  Covenants  against  incum- 
brances cover  those  unknown  to  purchaser, 
as  well  as  those  known.  Burr  v.  Lamaster, 
30  Neb.  688  (46  N.  W.  1015 ;  27  Am.  St  Rep. 
428;  9  L.  R.  A.  637). 

8.  (1905.)  An  Incumbrance  includes  all 
interest  in  the  land  which  may  subsist  tn 
a  third  person  to  the  diminution  of  the 
value  of  the  land,  but  consistent  with  the 
passing  of  the  fee  by  conveyance;  hence, 
an  outstanding  lease  for  a  period  of  years 
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la  an  incumbrance.  Albin  «.  Pttmele,  73 
Neb.  663  (108  N.  W.  304). 

Covenaata  of  warranty. 

See,  also,  post,  H  15-24. 

9.  (1881.)  A  covenant  of  warranty  nins 
with  the  land,  and  may  be  availed  of  by 
suit  in  his  own  name  by  any  one  to  vlURn 
the  same  shall  come  by  deed.  Duoidmi  v. 
Cox,  11  Neb.  250  (9  N.  W.  95). 

10.  ( 1885. )  A  covenant  of  warrasiy 
runs  with'  the  land  and  passes  with  tae 
fee  to  any  subsequent  grantee  of  the  sum 
title.  Real  v.  Hottitter,  17  Neb.  661  (24  N. 
W.  333). 

11.  (1897.)  Covenants  of  warranty  not 
broken  when  made  pass  with  the  title,  un- 
affected by  the  fact  that  the  conveyances 
are  by  quitclaim  deed.  Walton  v.  CamflteU, 
51  Neb.  788  (71  N.  W.  737). 

12.  (1899.)  Covenants  of  warranty  la  a 
deed  for  the  conveyance  of  real  estate,  not 
broken  when  made,  pass  with  tlie  title, 
through  the  subsequent  conveyances  are 
by  quitclaim  deeds.  Troxell  v.  Stevtnt.  57 
Neb.  329  (77  N.  W.  781). 

12a.  (1901.)  Conditions  in  a  printed 
warranty  furnished  by  a  vendor  which 
limit  Its  benefit  and  operation,  should  be 
construed  strictly  as  against  such  vendor. 
Ptaraona  Band  Cutter  d  8eIf-Feeder  Co.  v 
Oadeke,  1  Unof.  605  (95  N.  W.  850) 

13.  (1902.)  A  covenant  of  warraoty 
does  not  run  with  the  land,  but  is  broken. 
If  at  all,  when  made.  Sear*  v.  Broody,  K 
Neb.  207  (92  N.  W.  214). 

Covenants  of  seizin. 

14.  (1875.)  If  a  grantor,  at  the  Ume  of 
conveyance.  Is  in  exclusive  possession  un- 
der claim  of  title,  the  covenant  of  seizin 
Is  not  broken,  until  the  purchaser  or  those 
claiming  under  him  are  evicted  by  title 
paramount   Scott  v.  TvHta,  4  Neb.  133. 

Oovananta  rnnniniff  with  the  land. 

See,  also,  ante,  H  9-13. 

 In  general.  . 

15.  (1881.)  Covenants  running  with 
land  do  not  pass  to  a  mortgagee  as  as- 
signee.   Davidson  v.  Oox,  11  Neb.  250  (9 

N.  W.  95). 

16.  (1885.)  Where  a  deed  of  convey- 
ance Is  denominated  "warranty  deed"  upon 
its  face,  but  which  deed  was  a  form  In 
common  use  in  other  states,  but  not  of  the 
form  used  in  this  state,  and  a  year  later 
the  grantor  executed  and  delivered  to  the 
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grantee  a  deed  of  the  form  and  kind  need 
In  this  state,  conveying  full  covenants  of 
warranty,  such  second  deed  is  for  the  pur- 
pose of  correcting  the  apparent  omission  in 
the  first,  and  the  covenants  of  title  run 
with  the  land  and  pass  to  purchasers  of 
the  grantee.  Real  v.  HolUater,  17  Neb.  661 
(24  N.  W.  333). 

17.  (1890.)  A  covenant  mns  with  the 
land  when  either  the  liability  to  perform  It 
or  the  right  to  take  advantage  of  it  passes 
to  the  assignee  of  the  land.  Burr  v.  La- 
master,  30  Neb.  688  (46  N.  W.  1016;  27  Am. 
St.  Rep.  428;  9  L.  R.  A.  637). 

18.  (1898.)  The  only  difference  be- 
tween a  personal  covenant  and  one  running 
with  the  land  is  that  the  latter  Inures  to 
the  benefit  of  subsequent  holders.  Heater 
V.  Johnton,  67  Neb.  166  (77  N.  "W.  406). 

19.  (1902.)  A  covenant  in  a  deed  of 
conveyance  "that  they  are  free  from  all  In- 
cumbrances" does  not  run  wUh  the  laud 
so  as  to  Invest  a  remote  grantee  thereof 
with  a  right  of  action  against  the  cove- 
nantor. Estate  of  Waiters  v.  Bagley,  3 
XTnof.  706  (92  N.  W.  637). 

—■Covenants  broken  whm  made. 

20.  (1878.)  Where  a  covenant  Is  broken 
at  the  time  of  the  conveyance.  It  does  not 
run  with  the  land.  The  obligation  Is  merely 
personal,  and  is  limited  to  the  parties  to 
the  covenant,  and  confers  no  right  of  ac- 
tion on  subsequent  purchasers  of  the 
estate.   Chapman  v.  Etmball,  7  Neb.  399. 

21.  (1880.)  When  a  covenant  in  a  con- 
veyance of  real  estate  is  broken  the  Instant 
ft  Is  made.  It  does  not  run  with  the  land. 
The  obligation  is  merely  personal,  and  Is 
limited  to  the  parties  to  the  covenant,  and 
confers  no  right  of  action  upon  subsequent 
purchasers  of  the  estate,  Davidson  v.  Cox, 
10  Neb.  150  (4  N.  W.  1035). 

22.  (1895.)  A  covenant  against  Incum- 
brances is  a  personal  obligation  and  does 
not  run  with  the  land  where  It  Is  broken 
at  the  time  it  Is  made.  Campbett  v.  Mo- 
dure,  45  Neb.  608  (63  N.  W.  920). 

23.  (1903.)  A  covenant  against  incum- 
brances does  not  run  with  the  land,  but  is 
broken  as  soon  as  made  where  at  the  time 
of  the  conveyance  there  Is  an  unexpired 
lease  of  the  premises.  Brass  v.  Tandecar, 
70  Neb.  36  (96  N.  W.  1036). 

— —  Use  of  property. 

24.  (1903.)  A  condition  in  a  deed  con- 
veying real  estate  by  which  It  is  provided. 
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"That  no  malt,  spirituous  or  vlnqus  liquors 
shall  be  kept  or  disposed  of  on  the  premises 
conveyed,  and  that  any  violation  of  this 
condition,  either  by  the  grantee  or  any  per- 
son claiming  rights  under  him  or  her,  shall 
render  the  conveyance  void,  and  cause  the 
premises  to  rever-t  to  the  grantor,  his  heirs 
and  assigns,"  is  a  valid  condition  subse- 
quent which,  until  broken,  runs  with  the 
land.  Jetter  v.  Lyon,  70  Neb.  429  (97  N. 
W.  596). 

m.  FEBFOBUAVCE  OB  BBSACH. 

Breach  as  grounds  for  attachment,  see 
Attachment,  |  8. 

Breach  in  generaL 

25.  (1886.)  The  covenant  for  title,  or  of 
seizin,  is  an  assurance  to  the  purchaser 
that  the  grantor  has  the  very  estate,  in 
quantity  and  quality,  which  be  purports 
to  convey.  If  he  has  not  such  title,  his 
covenant  Is  broken  immediately  upon  its 
being  made.  Real  v.  Bollister,  20  Neb.  112 
(29  N.  W.  189). 

Fmons  liable. 

26.  (1898.)  Where  grantees  covenanted 
that  the  premises  should  not  be  used  for 
hotel  purposes,  and  grantor  afterward 
waived  the  covenant  on  condition  that  the 
maximum  rate  should  he  Si  per  day  and 
that  the  waiver  should  be  void  upon  the 
charging  of  a  higher  rate,  the  waiver  hav- 
ing been  made  when  grantees  were  con- 
templating a  sale  to  a  stranger,  held,  on 
violation  of  the  rate  agreement,  that  orig- 
inal grantees  became  liable  on  their  cove- 
nant Wittenberg  v.  Mollyneattx,  55  Neb. 
429  (76  N.  W.  836). 

Voluntary  surrender. 

27.  (1892.)  One  who  voluntarily  sur- 
renders to  a  third  party  asserting  an  ad- 
verse title,  must  in  an  action  against  his 
covenantor  for  a  breach  of  warranty,  es- 
tablish the  validity  of  the  Utie  he  has  rec- 
ognized. Cheney  v.  Straube,  36  Neb.  621 
(53  N.  W.  479). 

27a.  (1884.)  If  the  grantee  In  a  con- 
veyance of  land,  without  the  knowledge  or 
consent  of  his  grantor,  surrender  posses- 
sion to  one  claiming  under  an  adverse  title, 
he  can  not  thereafter  maintain  an  action 
upon  the  covenants  of  warranty  contained 
in  the  deed  from  his  grantor,  without  al- 
leging and  proving  that  the  title  to  which 
be  surrenders  Is  paramount  to  the  title  re- 
ceived form  his  grantor.  Snyder  v.  Jen- 
nings, 15  Neb.  372  (19  N.  W.  501). 
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28.  ( 1895, )  A  covenantee  Is  not  re- 
quired to  resist  an  action  by  the  holder  of 
the  paramount  title  until  actually  dls- 
poasessed  by  legal  process,  but  may  recover 
against  his  covenantor  after  voluntarily 
surrendering  to  the  holder  of  the  better 
title.  He  at  most  assumes  thereby  the  bur- 
den of  establishing  the  title  which  he  has 
thus  recognized  after  surrendering  to  the 
holder  of  the  better  title.  Cheney  v. 
Straube,  43  Neb.  879  (62  N.  W.  234). 

29.  (1897.)  Where  a  cause  has  been 
tried  in  the  district  court  on  the  theory 
that  an  averment  of  eviction  under  a  title 
paramount  has  been  sufflciently  established 
by  proof  of  a  yielding  to  such  asserted  tiUe 
by  purchase  of  the  adversary  interest,  the 
supreme  court,  while  It  may  accept  that 
theory,  will  not  extend  Its  operation  so  as 
to  countenance  an  assumption  that  the  yield- 
ing was  earlier  than  the  date  of  the  quit- 
claim deed  obtained  by  purchase  of  the 
paramount  title.  Walton  v.  Campbell,  51 
Neb.  788  (71  N.  W.  737). 

Cancelation  of  deed  not  an  eviction. 

30.  (1899.)  A  decree  canceling  a  deed 
under  which  a  grantee  asserted  title,  the 
appointment  of  appraisers  under  the  act  for 
the  relief  of  occupying  claimants  (Complied 
Statutes,  eh.  68)  to  assess  the  value  of  the 
lasting  improvements  of  the  grantee,  and 
the  confirmation  of  the  report  of  the  ap- 
praisers by  the  court,  alone  do  not  amount 
to  an  eviction,  where  the  owner  of  the  para- 
mount title  has  neither  elected  to  accept  the 
value  of  the  land  nor  to  pay  the  occupant 
the  value  of  his  improvements,  and  the  phy- 
sical possession  of  the  latter  has  not  been 
disturbed.  Troxell  v.  Stevens,  57  Neb  329 
(77  N.  W.  781). 

Judgment  in  «Jeetinent. 

31.  ( 1901. )  An  adverse  Judgment  In 
ejectment  is  not,  of  itself.  In  the  absence  of 
a  disposition  thereunder,  or  yielding  there- 
to, an  eviction  such  as  will  support  an 
action  for  breach  of  a  covenant  of  war- 
ranty. LunAgren  v.  Kerkow,  1  Unof.  66  (95 
N.  W.  501). 

Permitting  sale  of  prohibited  goods. 

32.  (19(J1.)  A  covenant  not  to  sell  a 
certain  class  of  goods  in  a  buifdlng  in  com< 
petition  with  lessees  of  a  portion  thereof  is 
to  be  broken  by  permitting  other  persons, 
who  afterwards  went  Into  business  therein 
In  connection  with  the  business  of  the 
lessors  to  sell  such  goods.  Herpolsheimer 
V.  Funke,  1  Unof.  471  (95  N.  W.  688). 


856 


Asaessment  of  taxes  against  premises. 

33.  (1902.)  The  covenants  in  a  deei 
against  incumbrances  excepting  all  taxes 
and  assessments  and  concluding  with 
"which  grantee  assumes  and  agrees  to  pay." 
in  the  absence  of  any  evidence  that  any- 
thing on  that  account  was  deducted  from 
the  purchase  price,  will  not  estop  the  gnu- 
tee  from  defending  against  the  payment  of 
illegal  and  void  assessments.  Evidence  of 
admissions  examined,  and  held  not  to  create 
an  estoppel.  Orr  v.  City  of  OmoAa.  2  Unot 
771  (90  N.  W.  301). 

34.  (1895.)  A  covenant  against  incnin- 
brances  Is  broken,  where  at  the  time  of  the 
conveyance,  taxes  bad  been  assessed  againet 
the  land,  but  were  not  due,  and  after  their 
maturity  the  purchaser  was  obliged  to  pay 
them.  Campbell  v.  McOlure,  45  Neb.  $W 
(63  N.  W.  920). 

XV.  ACTIONS  FOB  BSBACH. 
Accrual  of  right  of  action. 

See,  also,  ante,  §fi  20-23. 

35.  (1875.)  An  incumbrance  by  way  o! 
taxes  upon  land  must  be  first  paid,  before 
the  vendee  can  plead  the  same  aa  a  set4)B 
In  an  action  for  the  recovery  of  the  pai' 
chase-money.   Mills  v.  Saunders,  4  Neb.  190. 

36.  (1892.)  A  cause  of  action  accores  to 
a  covenantee  on  his  covenant  of  warranty, 
or  for  quiet  enjoyment,  upon  eviction  by 
the  purchaser  under  a  prior  mortgage; 
Cheney  v.  Straube,  35  Neb.  521  (53  N.  W. 
479). 

37.  (1901.)  A  defendant  In  ejectment 
may  not  maintain  an  action  against  his 
grantor  upon  a  covenant  of  warranty  while 
remaining  in  possession  of  the  land  pend- 
ing assessment  of  the  value  of  Improve- 
ments under  the  occupying  claimants  act 
LunOffren  v.  Kerkow,  1  Unof.  66  (95  N  W. 
501). 

37a.  (1908.)  A  covenant  In  a  deed  that 
"I  hold  said  premises  by  good  and  perfect 
title,"  If  untrue,  is  broken  when  made,  aod 
right  of  action  at  once  accrues  thereon  al- 
though there  has  been  no  eviction.  Weftft 
V.  Wheeler,  80  Neb.  438  (114  N.  W.  63«). 

Bight  of  action  after  buying  in  outstand- 
ing title. 

38.  (1901.)  Where  a  grantee  under  a 
warranty  deed  conveys  the  land  In  turn, 
and  the  title  falls  by  reason  of  the  infancy 
of  the  one  who  conveyed  to  his  grantor, 
and  by  purchasing  the  paramount  title  and 
conveying  the  same  he  satisfies  the  clalmi 
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of  his  Tendee  Uid  those  claiming  under  -where  such  tireaeb  consists  of  an  eviction 
him,  he  becomes  relnyegted  with  the  core- 
naats  mnnlng  with  his  deed,  and  entitled  to 
maintain  an  action  of  covenant  against  bis 
grantor.  Pritehett  v.  Redich,  62  Neb.  296 
(86  N.  W.  1091). 

What  law  governs. 

39.  (1894.)  Where  land  In  Iowa  was 
sold  and  the  conveyance  executed  In  Ne- 
braska, and  there  had  been  several  prior 
conveyances,  each  of  which  contained  a 
covenant  of  warranty  against  Incumbrance, 
and  of  each  of  which  there  was  the  same 
eiisting  breach,  the  law  of  Iowa  will  gov- 
ern the  rights  of  the  parties  in  the  enforce- 
ment of  the  covenant,  in  so  far  as  It  re- 
lates to  the  question  of  the  covenant  run- 
ning with  the  land.  Riley  v.  Burrouffhs,  41 
Neb.  296  (S9  N.  W.  929). 

Jurisdiction. 

40.  (1S98.)  The  fact  that  the  land  is 
situated  In  a  state  where  covenant  against 
incumbrance  runs  with  the  land  does  not 
affect  the  question  of  Jurisdiction  of  the 
county  court,  although  the  nature  of  the 
covenant  Is  controlled  by  the  Jex  lod  rei 
HtiB.  Setaer  v.  Johnson,  B7  Neb.  155  (77 
N.  W.  406). 

40a.  (1895.)  A  Justice  of  the  peace  has 
Jurisdiction  of  an  action  for  damages  tor 
breach  of  a  covenant  against  Incumbrances. 
Camp&eH  v.  McClure,  45  Neb.  608  (63  N.  W. 
920). 

41.  (1898.)  A  county  court  has  Juris- 
diction, within  the  statutory  limit  of 
amount,  in  actions  to  recover  damages  for 
breach  of  covenant  against  Inenmbrances. 
Heater  v.  Johnton,  57  Neb.  155  (77  N.  W. 
406). 

41a.  (1901.)  An  action  on  a  covenant 
against  incumbrances  in  a  warranty  deed 
Is  not  an  action  Involving  the  title  to  real 
estate,  and  when  the  amount  sued  for  does 
not  exceed  |200,  a  justice  of  the  peace  has 
Jurisdiction  of  such  action.  Dafoe  v.  Kep- 
linger,  1  Unof.  440  (95  N.  W.  674). 

42.  (190S.)  A  county  court  has  Juris- 
diction, within  the  statutory  limit  of 
amount,  In  actions  to  recover  damages  for 
breach  of  covenant  against  Incumbrances. 
Bras*  V.  Tandecar,  70  Neb.  35  (96  N.  W. 
1035). 

43.  (1904.)  A  Justice  of  the  peace  has 
no  Jurisdiction  of  an  action  to  recover  dam- 
ages for  a  breach  of  a  covenant  for  gulei 
enjoyment  in  a  deed  conveying  real  estate. 


by  one  having  a  paramount  title.  Holmes 
V.  Seaman,  72  Neb.  304  (101  N.  W.  1030). 

44.  (1904.)  A  Justice  of  the  peace  has 
Jurisdiction  of  an  action  to  recover  dam- 
ages for  breach  of  a  covenant  for  quiet  en- 
joyment, when  the  damages  do  not  exceed 
the  same  and  the  title  to  the  land  is  not 
drawn  In  question.  Holmes  v.  Seaman,  72 
Neb.  300  (100  N.  W.  417).  [Overruled. 
Bolmea  v.  Seaman,  72  Neb.  304.] 

Lbnltattona. 

45.  (1878.)  A  covenant  against  Incum- 
brances Is  a  present  engagement  that  the 
grantor  has  an  unincumbered  title,  and  is 
not  in  the  nature  of  a  covenant  of  indem- 
nity. The  statute  of  limitations,  therefore, 
commences  to  run  at  once,  if  an  incum- 
brance existed  at  the  time  of  the  convey- 
ance.   Chapman  v.  Kimball,  7  Neb.  399. 

46.  (1887.)  An  action  for  damages  tor 
the  breach  of  covenants  of  warranty  of  land 
Is  an  action  upon  a  special^,  within  Uie 
meaning  of  section  10,  code  of  civil  pro- 
cedure, and  may  be  brought  at  any  time 
within  five  yea  re  after  the  causa  accrued. 
Kern  v.  Ktoke,  21  Neb.  529  (32  N.  W.  574). 

47.  (1897.)  A  covenant  against  incum- 
brances In  a  conTeyan(»  of  land  is.  In  etcect, 
that  the  premises  then  are  free  from  In- 
cumbrances; and  if  any  incumbrances 
exist,  the  covenant  Is  broken  and  a  cause 
of  action  therefor  accrues  in  favor  of  the 
convenantee,  which  will  be  barred  by  lim- 
itation In  five  years.  Bellamj/  v.  Chambers, 
50  Neb.  146  (69  N.  W.  770). 

48 .  ( 1  Ol . )  An  action  on  a  covenant 
against  incumbrances  contained  In  a  deed 
conveying  real  estate  in  Colorado  is  an  ac- 
tion on  a  written  contract,  witbin  the  mean- 
ing of  section  10  of  the  limitation  law  of 
this  state.  Johnson  v.  Hesser,  61  Neb.  631 
(86  N.  W.  894). 

49.  (1901.)  Premises  conveyed  by  war- 
ranty deed  were  at  the  time  In  possession 
of  a  third  party  under  a  verbal  agreement, 
of  sale  with  a  pirevlous  holder  of  the  title. 
By  subsequent  litigation  with  vendee's 
gran'ee,  a  specific  enforcement  of  this 
agreement  was  decreed.  Held.  That 
vendee's  title  failed  at  the  time  of  the  ren- 
dition of  this  decree,  and  the  statute  of 
limitations  did  not  begin  to  run  against 
action  on  the  covenant  of  warranty  till 
then.  Watson  v.  Heyn,  63  Neb.  191  (86  N. 
W.  1064). 

50.  (1901.)    Where  a  grantee  from  a 
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miDor  conveys  the  property  by  warranty 
deed,  and  the  title  subsequently  fails  by  rea- 
son of  a  dlsafflrmance  by  the  minor,  the 
covenants  In  the  second  deed  were  not 
broken  until  the  disaffirmance  of  the  flrst, 
and  hence  the  statute  of  limitations  did  not 
begin  to  run  against  an  action  on  such 
covenants  until  the  dlsafflrmance.  Pritchett 
V.  Redick,  68  Neb.  296  (86  N.  W.  1091). 

Parties. 

51.  (1881.)  The  action  (op  breach  of 
the  covenant  should  be  brought  by  him  who 
Is  the  owner  of  the  land;  and  as  such  the 
assignee  of  the  covenant  at  the  time  it  te 
broken.  Davidaon  v.  Cox,  11  Neb.  250  (9 
N.  W.  95) . 

52.  (1887.)  An  action  for  the  breach 
of  covenants  may  be  maintained  by  the  di- 
rect covenantee  Irrespective  of  the  question 
whether  the  covenant  upon  which  It  la 
brought  would  run  with  the  land.  Kem  v. 
Kloke,  21  Neb.  629  (32  N.  W.  574). 

Pleading. 

In  g^enexaL 

53.  (1875.)  A  petition  alleging  that  a 
guardian,  from  whom  plalntlfTs  grantor  de- 
rived title,  "procured  the  sale  of  the  prem;- 
Ises  by  order  of  the  proper  court,  as  It  la 
said,  but  as  It  now  appears  there  Is  no  rec- 
ord of  any  of  the  proceedings  of  such  guard- 
Ian  sale,  as  required  by  law,  and  so  far  as 
the  proper  records  show  nothing  appears 
properly  and  according  to  law,"  is  insuffi- 
cient as  an  allegation  showing  a  breach  of 
covenant  against  incumbrances.  Soott  v, 
Twiat,  4  Neb.  133. 

54.  (1902.)  A  petition  In  an  action  for 
breach  of  a  covenant  of  title  and  quiet  en- 
joyment, an  allegation  that  an  outstanding 
mortgage  was  foreclosed  and  the  premises 
sold,  but  which  falls  to  allege  that  the  sale 
was  confirmed  and  a  sheriff's  deed  executed 
or  that  plaintiff  was  disturbed  In  his  pos- 
session, falls  to  state  a  cause  of  action. 
Merrill  v.  Suing,  66  Neb.  404  (92  N.  W. 
618). 

 Averment  of  eviction. 

55.  (1873.)  It  the  petition,  in  an  action 
for  breach  of  covenants  of  warranty,  does 
not  show  when  the  cause  of  action  accrued, 
by  reason  of  ouster  and  dispossession  of 
the  premises,  the  statute  of  limitations  can- 
not he  Interposed  by  a  general  demurrer. 
Milts  V.  Rice,  3  Neb.  76. 

56.  (1873.)  In  an  action  for  breach  of 
covenants  of  warranty,  it  is  necessary  to 


allege  substantially  an  eviction  by  tlUt 
paramount   MiJU  v.  Rice,  3  Neb.  76. 

57.  (1892.)  In  an  action  for  the  bnaea 
of  a  covenant  of  warranty  by  the  covenan- 
tee after  eviction  under  a  paramount  title, 
it  Is  not  necessary  to  set  out  the  focts  ai- 
tending  the  eviction  or  particularly  desciibs 
the  adverse  title.  It  is  sufficient  to  all^ 
in  general  terms  an  eviction  under  a  title 
paramount  to  that  of  the  covenantor. 
Cheney  v.  Strauhe,  35  Neb.  521  (53  N  W. 
479). 

68.  (1898.)  In  an  action  to  ncovor 
damages  for  breach  of  covenants  of  wa^ 
ranty  of  title  it  is  essential  to  allege  in  the 
petition  that  plaintiff  has  been  evicted  by 
title  paramount.  Hampton  u.  Webtter,  66 
Neb.  628  (77  N.  W.  50). 

58a.  (1902.)  In  an  action  on  a  war- 
ranty deed  for  a  breach  of  covenants  of  title 
and  for  quiet  enjoyment,  the  plaintiff  most 
allege  and  prove  that  he  has  been  turned 
out  of  the  possession  of  the  granted  prem- 
ises, or  some  part  thereof,  or  compelled  to 
yield  the  possession  thereof  to  one  having 
a  paramount  title.  Merrill  v.  BvtnQ.  66 
Neb.  404  (92  N.  W.  618). 

69.  (1902.)  A  petition  for  an  allege 
breach  of  the  covenant  of  general  warranty 
in  a  deed,  must  allege  an  evicUon,  a  mr- 
render  or  an  attorning  by  reason  ot  a  pan- 
mount  title.  Seara  v.  Broady,  66  Neb.  207 
(92  N.  W.  214). 

 Paramount  tltla. 

60.  (1884.)  If  the  grantee  of  a  eonvey- 
ance  of  land,  without  the  knowledge  or  con- 
sent of  his  grantor,  surrender  poasesslnn  to 
one  claiming  under  an  adverse  title,  h*  can- 
not maintain  an  action  upon  the  coTeoant 
of  warranty  In  the  deed,  without  alleging  a 
title  panunount  to  his  own.  Snider  v.  /n- 
nings,  15  Neb.  372  (19  N.  W.  501). 

 Allegation  of  mistake. 

61.  (1898.)  In  an  action  for  damages 
for  a  breach  of  the  covenant  againat  Incum- 
brances contained  In  a  deed,  an  answer 

charging  that  the  deed  executed  by  the 
grantors  does  not  contain  a  correct  expres- 
sion of  the  intention  of  the  parties  in  re- 
gard to  the  transaction,  sufficiently  alleges 
the  mutuality  of  the  mistake.  BotaJing  v. 
Tecumaeh  Nat.  Bank,  36  Neb.  6  (75  N.  W. 
242). 

Plea  of  confession  and  avoidance. 

62.  (1901.)  In  an  action  to  recover 
damages  for  breach  of  a  covenant  againat 
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Incumbrances,  a  statement  In  the  answer,  to 
the  effect  that  the  plaintiff  had  retained 
out  of  the  money  due  to  the  defendant  a 
certain  sum  In  settlement  and  full  payment 
of  the  Incumbrance  dlschai^d  by  the  plain- 
tiff. Is  a  plea  of  confession  and  avoidance. 
Such  plea  is  an  Implied  admission  of  the 
existence  and  validity  of  the  incumbrance. 
Johnson  V.  Hester,  61  Neb.  631  (85  N.  W. 
894). 

Necessity  of  proof  of  eviction. 

63.  (1886.)  In  an  action  for  the  breach 
of  covenant  tar  quiet  enjoyment,  the  plain- 
tiff must  allege  and  prove  that  he  has  been 
turned  out  of  the  granted  premiaes  or  of 
some  part  thereof,  or  haa  yielded  the  pos- 
session thereof  to  a  paramount  title.  Beat 
V.  BoltUter.  20  Neb.  112  (29  N.  W-  189). 

64.  (1886.)    In  an  action  on  warranty 


deed  for  a  breach  of  the  covenant  for  quiet 
fenjoyment  the  plaintiff  must  allege  and 
prove  that  he  has  been  turned  out  of  the 
poBsesston  of  the  granted  premises,  or  of 
some  part  thereof,  or  has  yielded  the  pos- 
session thereof  to  the  paramount  title.  An- 
Herson  v.  Buchanan,  20  Neb.  272  (  29  N.  W. 
935). 

65.  (1897.)  To  stistain  an  actlMi  on  a 
covenant  of  warranty,  or  for  quiet  enjoy- 
ment In  favor  of  a  covenantee,  it  must  ap- 
pear that  there  has  been  an  eviction  or 
surrender  by  reason  of  a  paramount  title. 
Troiell  V.  Johnson,  52  Neb.  46  (71  N.  W. 
968). 

66.  (1899.)  An  action  cannot  be  main- 
tained on  a  covenant  of  warranty  of  tiUe, 
where  it  appears  that  there  has  been  no 
Bcmal  eviction  or  surrender  ot  possession 
of  the  granted  premises  by  reason  of  a  par- 
amount title.  Troxell  v.  Stevens,  57  Neb. 
329  (77  N.  W.  781). 

67.  (1902.)  In  an  action  on  a  warranty 
deed  for  a  breach  of  covenants  ot  title 
and  for  quiet  enjoyment,  the  plaintiff  must 
allege  and  prove  that  be  has  been  turned 
out  of  the  possession  ot  the  granted  prem- 
ises, or  some  part  thereof,  or  compelled  to 
yield  the  possession  thereof  to  one  having  a 
paramount  title.  Merrill  v.  Suing,  66  Neb. 
404  (92  N.  W.  618). 

68.  (1892.)  A  cause  of  action  on  a 
coveiiant  of  warranty,  or  for  a  quiet  enjoy- 
ment, does  not  accrue  in  favor  of  the  cove- 
nantee until  eviction  or  surrender  by  rea- 
son of  a  paramount  title.  Cheney  v. 
Straube,  36  Neb.  621  (53  N.  W.  479). 


COVENANTS.  * 
Evidence. 

 AdmissibiUty. 

69.  (1901.)  On  the  trial  of  an  action 
grounded  on  an  allege«I  breach  of  a  cove- 
nant against  Incumbrances  a  stipulation  to 
the  effect  that  the  plaintiff  had  paid  a  cer- 
tain sum  to  redeem  the  land  from  a  tax 
Hen,  Is  an  admission  of  the  existence  and 
validity  of  such  lien.  Johnson  v.  Hesser, 
61  Neb.  631  (85  N.  W.  894). 

70.  (1902.)  In  an  action  by  a  grwitee 
of  a  deed  against  his  grantor  to  recover  for 
a  breach  of  covenant  against  Incumbrances, 
parol  evidence  Is  inadmissible  to  show  that 
taxes  were,  by  contemporaneous  oral  agree- 
ment, excepted  from  the  terms  of  the  deed. 
Btanisics  v.  McMurtry,  64  Neb.  761  (90  N. 
W.  884). 

71.  (1904.)  In  an  action  to  recover 
damages  for  a  breach  of  a  covenant  for 
quiet  enjoyment  in  a  deed  conveying  real 
estate,  .the  defendant  is  not  cqncluded  by  a 
recital  of  consideration  in  the  instrument, 
but  the  real  consideration  may  be  proved 
by  parol.  Holmes  v.  Seaman,  72  Neb.  800 
(100  N.  W.  417). 


—  Sufficiency. 

72.  (1885.)  Where  In  an  action  against 
two  defendants  charging  them  with  the 
making  and  the  breach  of  a  joint  warranty 
in  the  sale  and  conveyance  of  real  estate, 
the  evidence  is  sufflcient  as  to  one.  but  in- 
sufficient as  to  the  other  defendant,  the  ver- 
dict and  judgment  being  against  )'h,  and 
the  one  against  whom  the  evidence  was  In- 
sufficient made  no  motion  for  new  trial  as 
to  himself  alone,  the  judgment  will  not  be 
disturbed.  Real  v.  HolUster,  17  Neb.  661 
(24  N.  W.  333). 

73.  (1885.)  Evidence  that  real  estate 
conveyed  was  recently  purchased  from  the 
owner  In  possession,  and  soon  afterwards 
sold  and  conveyed  to  another,  there  being  no 
advene  claimant,  the  title  and  possession 
being  conceded  to  be  in  the  grantora  of  the 
lost  conveyance.  Is  sufficient  to  warrant  a 
finding  that  the  grantors  were  in  posses- 
sion of  the  land  at  the  time  of  the  execu- 
tion of  the  conveyance.  Real  v.  HoJlister. 
17  Neb.  661  (24  N.  W.  333). 

74.  (1898.)  Evidenos  In  an  action  for 
damages  for  breach  of  warranty  held  to  sus- 
tain a  finding  that  the  deed,  although  ab- 
solute in  form,  was  intended  as  an  Indem- 
nltv  against  contingent  liabilities  and  was 
In  fact  a  mortgage,  and  the  covenants  of 
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warranty  were  inserted  by  mistake.  Hotal- 
ing  V.  Tecumaeh  Nat.  Bank,  S5  Neb.  6  (76 

N.  W.  242). 

 Sufficiency  of  proof  of  eriction. 

75.  (1886.)  Evidence  tbat  a  court  of 
equity  lias  decreed  a  grantee  trustee  for  an- 
other, and  required  a  conveyance  to  such 
other  person,  and  set  aside  such  grantee's 
title,  is  sufficient  proof  of  eviction  to  main- 
tain an  action  for  breach  of  covenant  Real 
V.  HoUitter,  17  Neb.  661  (24  N.  W.  333.) 

76.  (1894.)  Breach  of  covenant  of  war- 
ranty of  title  to  land  and  for  quiet  enjoy- 
ment may  be  established  prima  facie  by 
proof  that  the  covenantee  has  been  evicted 
or  iLept  out  of  poasesslon  by  one  In  actual 
possession  claiming  paramount  title.  Heyn 
V.  Ohman,  42  Neb.  693  (60  N.  W.  962). 

Damages.  . 

77.  (1892.)  The  measure  of  damages 
for  the  breach  of  a  covenant  of  warranty, 
or  for  quiet  enjoyment,  is  the  consideration 
paid  for  the  land,  with  Interest  and  the 
costs  and  expenses  Incurred  In  the  suit  by 
which  the  covenantee  is  evicted;  and  if  the 
latter  Is  obliged  to  purchase  an  outstanding 
title  In  order  to  protect  his  own,  he  may  re- 
cover the  amount  paid  for  such  paramount 
title,  not  exceeding  the  consideration  paid 
by  him.  Cheney  v.  Btraube,  36  Neb.  621 
(63  N.  W.  479). 

77(1.  (1892.)  A  party  who  was  the  ac- 
tual owner  of  a  farm  and  in  possession 
thereof,  traded  the  same,  subject  to  a  rnort* 
gage  of  1800,  but  the  grantee,  in  conse- 
quence of  the  omission  of  a  deed  in  the 
grantor's  chain  of  title  on  the  record,  was 
unable  to  effect  a  loan  on  the  farm,  in  con- 
sequence of  which  the  mortgage  was  fore- 
closed and  the  grants  evicted.  No  fraud 
was  charged  against  the  grantor  and  he 
afterwards  procured  a  second  deed  to  sup- 
ply the  mlKlng  link  in  his  chain  of  title. 
Held,  That  damages  for  the  loss  of  the  farm 
were  too  remote  and  could  not  be  recovered 
against  the  grantor.  Lamb  v.  BuJeer,  34 
Neb.  485  (51  N.  W.  286). 

78.  (1895.)  A  covenantee  who  paid 
taxes  to  discharge  a  Hen  existing  when  he 
received  a  deed  containing  a  covenant 
against  incumbrances  may  recover  the 
amount  of  the  Hen  from  the  covenantor  in 
an  action  before  a  justice  of  the  peace,  as 
such  an  action  does  not  relate  to  the  title 
to  the  land.  Campbell  v,  McOlure,  46  Neb. 
608  (68  N.  W.  920). 


m 


79.  (1897.)  In  an  action  for  brt*eh« 
of  covenants  of  warranty  In  a  deed  for  the 
conveyance  of  real  property,  while  there 
may  be  a  recovery  for  costs  and  attorneys' 
fees  incurred  but  not  paid  In  making  a  de- 
fense against  an  action  hostile  to  the  dUe 
purported  to  be  conveyed  by  the  wamaty 
deed,  this  principle  should  not  be  extended 
to  cover  Interest  on  such  attorneys'  fees 
and  costs  under  the  proofs  made  in  this 
case.  Walton  v.  Campbell,  51  Neb.  788  (71 
N.  W.  737). 

80.  (1903.)  When  the  breach  of  cove- 
nant consists  of  the  existence  of  an  unex- 
pired term  or  lease,  thn  measure  of  dam- 
ages, at  least  In  absence  of  any  special  cir- 
cumstances, will  be  the  value  of  the  uu 
of  the  premises  for  the  time  during  whldi 
the  grantee  has  been  deprived  of  sndi  use. 
Brasa  v.  Vandeear,  70  Neb.  36  (96  N.  W. 
1036). 

81.  (1903.)  Where  the  grantor,  who  has 
covenanted  against  Incumbrance,  requests 
the  grantee  to  take  proceedings  for  the  pur- 
pose of  recovering  possession,  which  fall, 
and  agrees  to  pay  the  expenses  thereot 
such  expenaes,  b^ng  actually  Incurred,  mv 
be  recovered,  In  addition  to  the  value  of  the 
use  of  the  premises.  Bnus  v.  Yaniecar,  70 
Neb.  35  (96  N.  W.  1035 ». 

82.  (1904.)  It  seems  that  in  an  aetioa 
to  recover  damages  for  breach  of  a  core- 
nant  for  quiet  enjoyment,  growing  out  of 
an  exchange  of  lands,  the  measure  of  dam- 
ages Is  the  value  of  the  property  to  which 
the  plaintiff  was  entitled,  but  which  he 
failed  to  receive.  In  the  transactlm. 
Holme$  V.  Beaman,  72  Neh.  300  (100  N. 
W.  417). 

83.  (1908.)  The  measure  of  damages 
for  breach  of  a  covenant  of  title  Is  the  dif- 
ference betweoL  the  value  of  the  land  at 
the  time  of  the  breach,  and  the  price  he 

.  contracted  to  receive.  Webb  v.  Wheeler,  80 
Neb.  438  (114  N.  W.  636). 

84.  (1908.)  When  the  plalnUfl  Is  in 
possession  of  the  premises  and  can  recover 

the  value  of  his  Improvements  under  the 
"occupying  claimant's  act,"  he  cannot  re- 
cover the  value  thereof  In  an  action  tor 
damages  for  breach  of  a  covenant  of  tltla 
Webb  tj.  Wheeler,  80  Neb.  438  (114  N.  W. 
636). 

COVERTURES. 
See,  Ourteev;  Dower;  Htw&niui  and  Wife. 
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CREDITORS. 
Rights  ot,  as  to  chattel  mortgage,  see 
Chattel  Mortgages,  V. 

Application  tor  appolatment  ot  admlais- 
trator,  see  Bxecutors  and  Administrators. 

Rights  of  subsequeDt  credlton  to  attack 
transfer  by  debtor,  see  Fraudulent  Convey- 
ances, 8§  334-336. 

Entitled  to  attack  debtors  conveyances  as 
fraudulent,   see   Fraudulent  Oonvejfonces, 
314^83. 


Who  may  assert  Invalidity  ot  debtor's 
conveyances,  see  Fraudulent  Conveyances, 
{|  311-343. 

Right  of  debtor  to  prefer  one  or  more 
creditors,  see  Fraudulent  Conveyances, 
8S 124-166. 

Marataallng  claims,  see  MarahaUng  Assets 
and  Securities. 

Right  as  purchaser  of  land  from  creditor, 
see  Vendor  and  Purchaser,  V,  C. 


CREDITORS'  SUIT. 

ANALYSIS. 

Vatore  and  scope  of  remedy,  H  1-8. 
Adequate  remedy  at  law,  4-6. 
Oroimds  of  Temedy,  |{  7-12. 

 Effect  of  reversal  of  judgment  after  creditors'  rall^  1 18. 

Property  or  rights  which  may  be  subjected. 
 In  general,  fiS  14-17. 

—  Choses  in  action,  or  equitable  rights,  f  S  18-81. 

 rands  in  custody  of  oonrt,     82, 82a. 

 Real  estate,  tt  83-87. 

Conditions  precedent. 

Recovery  of  judgment,  §§  S8-38. 

 Exhaustion  of  legal  remedies,  H  33-39. 

Enforcing  right  by  attachment,  fi  40. 
Accounting  by  officer  of  insolvent  corporation,  1 41. 
Defenste,  IS  48, 43. 
Estoppel,  1 44. 

Creditors  entitled  to  reUef,  |fi  45-48. 

Jurisdiction  of  district  court,  SS  BO. 

limitations,  §S  51,  51a. 

Parties,  8  S  52-55. 

Receivers,  §^56,  57. 

Uen  acquired  by  suit,     68,  59. 

Heading. 

 Petition,  SS  60-67. 

 Answer,  8S  68-70. 

—  Issues  and  proof,  88  71, 78. 
Evidence. 

 AdmlssibiUty,  8  73. 

 ^Weight  and  sufficiency,  88  74-86. 

General  judgment  as  bar  to  special  relief,  S  86. 

Dismissal,  SS  87-89. 

Relief  awarded,  fi  00. 

JAen  of  judgment,  8  91. 

Interest  on  judgment,  88  08,  03. 

Execution  and  enforcemoat  of  judgment,  SS  04, 05. 

Sale  of  proper^  under  decree,  SI  96-100. 

Distribution  among  creditors,  IS  101-103. 

Review,  SS  104-106. 
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Cboss-Refebences. 
See,  also.  Assignments  for  Beneilt  of  Cred- 
itors; Fraudulent  Conveyances. 

Attachment  on  unliquidated  demand,  see 
Attachment,  SS9.  10. 

Enforcement  Of  attanhment,  see  Attach^ 
ment,  11172-181. 

Actions  against  corporations,  see  Cor- 
porations. 

To  annul  oonTeyances,  see  Fraudulent 

Conveyances. 

Enforcement  of  Men  of  garnishment  by 
creditor's  suit,  see  Oamishment,  H  79,  SO. 

Effect  of  notice  of  lis  pendens  on  right 

of  creditor,  see  Lis  Pendens,  S  lOo. 

Compelling  creditor  to  marshal  claims, 
see  Marshaling  Assets  and  securities. 

Action  for  sequestration  of  property  of 
debtor,  see  Sequestration. 

Bight  to  subject  trust  estate  to  debts  of 
beneficiary,  see  Trusts.  §  136. 

Hatnre  and  scope  of  remedy. 

1.  (1901.)  The  courts  Till  use  their  ef- 
forts to  protect  a  creditor  against  the 
fraudulent  acts  of  his  debtor,  but  as  against 
bis  poor  judgment  and  unfortunate  trades 
they  can  afford  no  relief.  Selz,  Schwab  oE 
Co.  V.  Hocknell,  62  Neb.  101  (86  N.  W. 
905). 

2.  ( 1903. )  There  ar  3  two  classes  of 
creditors'  bills,  one  to  reach  the  equitable 
assets  or  property  of  the  debtor  on  which 
aa  execntlon  at  law  cannot  be  levied;  the 
other  In  aid  of  an  execution  at  law,  as  to 
set  aside  an  Incumbrance  or  a  transfer  of 
property  made  to  defraud  creditors.  In  the 
first  class  of  cases  tiui  creditor  must  al- 
lege and  show  that  he  has  exhausted  his 
remedy  at  law,  while  In  the  second  It  Is 
sufficient  to  show  that  his  claim  has  been 
reduced  to  judgment  and  docketed  In  the 
county  where  the  land  lies  which  he  seeks 
to  subject  to  the  payment  of  his  claim. 
The  equity  court  in  such  case  is  merely 
lending  Its  assistance  to  the  legal  tribunal 
to  remove  a  fraudulent  obstruction  Inter- 
posed to  the  execution  of  its  writ.  State 
Bank  of  Ceresco  v.  Belb,  68  Neb.  517  (94 
N.  W.  617). 

3.  (1907.)  A  creditor's  suit  is  an  ac- 
tion in  rem  and  not  ae»lnst  the  debtor 
personally,  and  a  discharge  a  court  of 
bankruptcy  Is  no  bar  thereto.  Flint  v. 
Chaloupka,  78  Neb.  S94  (111  N.  W.  465). 


Adequate  remedy  at  law. 

4.  (1898.)  In  absence  of  special  drcon- 
stances  rendering  a  levy  of  execution  In- 
adequate, a  Judgment  creditor  cannot  Is- 
Toke  the  aid  of  equity  to  subject  the  land 
of  the  debtor  to  the  payment  of  the  Judg- 
ment. Jforrill  V.  Skinner,  57  Neb.  164  (TT 
N.  W.  375). 

5.  (1903.)  The  thing  offered  at  an  en- 
cutioQ  sale  of  real  estate  being  tbe  title 
which  the  judgment  debtor  had  at  the  tine 
the  Judgment  beoune  a  Uen,  a  subseqaent 
fraudulent  transfer  of  the  property  fur- 
nishes no  ground  for  a  creditors'  bill,  tlie 
remody  by  execution  being  ample.  iVfip- 
man  Orove  State  Bank  v.  Linderholwi.  S8 
Neb.  364  (94  N.  W.  616>. 

6.  (1904.)  Whenever,  on  the  trial  of  s 
creditor's  action,  it  appears  that  the  plaio- 
tlff  has  a  remedy  at  law,  the  equitable  pro- 
ceedings should  be  dismissed.  Brumbantk 
V.  Jones.  70  Neb.  786  (98  N.  W.  54). 

Orounds  of  remedy. 

7.  (1894.)  An  action  In  the  nature  of  i 
creditors'  bill  can  be  maintained  In  tbfa 
state  upon  a  judgment  of  the  circuit  oosrt 
of  the  United  States  for  the  district  of  N^ 
braska.  First  Nat.  Bank  of  Chicago  v. 
Sloman,  42  Neb.  350  N.  W.  589;  4S 
Am.  St.  Rep.  707). 

8.  (1896.)  The  foundation  of  every 
creditors*  ■  bill  Is  an  unimpeachable  Judg- 
ment, and  the  plaintiff  -who  exhibits  such  a 
bill  as  a  condition  precedent  to  bis  ri^t 
to  relief  is  required  to  plead  and  prove  bis 
ownership  of  a  valid  and  unsatisfied  Judg- 
ment Johnson  V.  Parrotte,  46  Neb.  51  (64 
N.  W.  363). 

9.  A  Judgment  creditor,  after  an  execu- 
tion has  been  Issued  and  returned  nuM 
bona,  may  maintain  a  suit  in  equl^  to 
make  his  judgment  effective  as  a  lien  on 
the  land  by  removing  obstrucdons  calca- 
lated  to  make  an  execution  sale  unproduc- 
tive. (1900)  First  Nat.  Bank  v.  Gibson.  60 
Neb.  767  (84  N.  W.  259):  (1901)  Coffield 
V.  Parmenter,  2  Unof.  42  (96  N.  W.  283); 
(1902)  Howard  v.  ^atfniers,  64  Neb.  213  (89 
N.  W.  1004). 

10.  (1901.)  By  proceedings  In  garnish- 
ment, an  attachment  or  judgment  creditor 
may  acquire  a  lien  upon  personal  effectfi  In 
the  possession  of  a  vendee  who  bas  ac- 
quired them  by  means  of  a  sale  or  transfer 
fraudulent  as  against  the  creditors  of  the 
vendor,  and  In  a  case  In  which  an  action 
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tor  damageg,  as  at  the  common  law,  would 
not  afford  an  adequate  remedy,  the  lien 
may  be  enforced  In  equity  by  an  action  in 
the  nature  of  a  creditor's  bill.  Olover  v. 
Bttrgadine-McKittrick  Dry  Oooda  Co.,  62 
Neb.  483  (87  N.  W.  170). 

11.  (1902.)  Where  a  sreditor  has  ob- 
lalned  an  attarhment  Hen  In  debtor  s  life- 
time, and  subsequently  judgment  and  order 
of  sale  of  attached  real  estate  Is  entered 
against  the  debtor's  executrix,  juriHdiction 
10  clear  the  title  of  the  attached  lands  of 
the  debtor's  fraudulent  deeds,  does  not  de- 
pend upon  insolvency  of  the  debtor's  estate. 
Fint  Nat.  Bank  of  MadUion  v.  TompfciiM,  3 
Vnot.  328  (91  N.  W.  551). 

12.  (1903.)  Allegations  of  collusion  and 
(rand  on  the  part  of  an  administratrix  and 
a  county  Judge  are  sufficient  to  entitle  a 
creditor  to  bring  an  action  for  an  account- 
ing without  showing  a  technical  refusal  by 
the  administratrix  to  sue.  McGlave  v.  Fit»- 
geraJd,  67  Neb.  417  (93  N.  W.  692). 

 Effect  of  rewaal  of  judgment  after 


SS8a 


eredltor'a  suit. 

12.  (1902.)  Plaintiff  recovered  a  decree 
Id  an  action  in  the  nature  of  a  creditors' 
biil,  setting  aside  an  alleged  fraudulent  con- 
veyance of  real  estate  made  by  the  Judg- 
ment debtor,  and  directing  a  sale  of  the 
property  to  satisfy  the  judgment.  Pending 
an  appeal  in  the  equity  action  the  judgment 
which  formed  the  basis  of  the  suit  was  nn 
error  proceedings  reversed  by  the  supreme 
court.  Held,  That  the  decree  rendered  In  the 
action  In  the  nature  of  a  creditors'  bill  Is 
without  suport  for  want  of  a  valid  judg- 
ment as  its  foundation,  and  that  such  de- 
cree should  be  reversed  and  the  action  dia* 
missed.  Kudrna  v.  Ainwjorth,  65  Neb.  711 
(91  N.  W.  711). 

Property  or  rights  which  may  be  subjected. 
-  In  general. 

14.  ( 1898. )  A  creditors'  bill  may  be 
maintained  by  a  Judgment  creditor  to  reach 
any  assets  of  the  debtor  subject  to  the  pay- 
ment of  his  debts,  which  cannot  be  reached 
by  ordinary  process  of  law.  German  Nat. 
Ba»k  V.  Pint  Nat.  Bank,  6S  Neb.  86  (75 
N.  W.  631). 

15.  (1905.)  A  judgment  creditor,  with 
the  aid  of  equity,  may  reach  any  property 
or  Interest  of  his  debtor  not  exempt  from 
execution,  which  with  such  aid,  the  said 
debtor  might  himself  reach.  Weckerly  v. 
Taylor,  74  Neb.  84  (103  N.  W.  1065). 


IG.  (1897.)  Property  transferred  by  an 
insolvent,  or  a  debtor  under  failing  circum- 
stances, under  a  contract  which  is  void  as 
against  pubUo  policy,  may  be  subjected  to 
payment  of  his  debts.  Uall  v.  Hart,  62  Neb. 
4  (71  N.  W.  1009). 

17.  (1898.)  Where  the  debtor's  property, 
subject  to  the  payment  of  his  debts,  has 
been  wrongfully  converted  by  a  stranger, 
the  creditor  may,  by  suit  In  the  nature  of 
creditors*  bill,  reach  the  debtor's  cause  of 
action  for  conversion.  Oerman  Nat.  Bank 
V.  First  Nat.  Bank,  66  Neb.  86  (75  N.  W. 
531). 

 Ohosea  in  action  or  equitable  rights. 

18.  (1871.)  A  judgment  creditor  may 
reach  the  unpaid  purchase-money,  for  the 
sale  of  lands  by  a  creditor's  bill.  Filtey  v. 
Duncan,  1  Neb.  134  (  93  Am.  Dec.  339). 

19.  (1871.)  If  an  Insolvent  convert  his 
property  Into  notes,  payable  to  a  third 
party  as  his  assignee,  and  the  transaction 
is  concealed  from  his  creditors,  a  creditor?' 
bill  will  lie  to  reach  the  fund,  and  tho 
plaintiff  therein  will  be  entitled  to  It 
Rogers  v.  Jones,  1  Neb.  417. 

20.  (1891.)  Where  a  biil  of  sale  given 
as  security  for  a  debt  is  not  flied  as  the 
law  directs  to  make  It  effective  as  to  cred- 
itors, the  property  covered  by  it  is  liable 
to  seizure  In  satisfaction  of  a  judgment 
against  the  seller,  while  the  property  re- 
mains in  his  possession.  Convoay  v.  St. 
Joseph  Iron  Co.,  33  Neb.  464  (50  N.  W. 
326). 

21.  (1892.)  Where  an  oflleer  of  a  bank 
received  notes,  payable  to  an  individual 
member  of  a  partnership  to  secure  the  let- 
ter's private  debts,  knowing  that  the  notes 
belonged  to  the  company  as  proceeds  of  a 
sale  of  the  firm  buslnfcss  and  stock,  the 
notes  were  properly  subjected  to  the  pay- 
ment of  the  firm  debts  In  a  creditors*  bill 
by  the  partnership  creditors.  Tolerton  v. 
McLain,  36  Neb.  725  (53  N.  W.  667). 

 Funds  in  euatody  of  court. 

22.  (1887.)  While  the  general  rule  is 
that  funds  in  the  hands  of  the  clerk  of  a 
court  are  not  subject  to  garnishment  In  an 
action  at  law,  yet.  In  a  proper  case,  a  court 
of  equity  may  subject  euch  funds  to  the 
payment  of  the  claims  of  a  creditor. 
Weaver  v.  Cressman,  21  Neb.  675  (33  N.  W. 
478).  [Overruled.  AnTieuser-Buach  Brew- 
ing Co.  V.  Hier,  52  Neb.  424]. 

22a.    (1897.)    An  action  in  equity  will 
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not  He  to  subject  to  tbe  payment  of  the 
claim  of  a  Judgment  creditor  money  bald 
by  the  clerk  of  a  court  in  bis  official  ca- 
pacity. Anheuaer-Biuch  Brewing  Asfn  v. 
Hier,  52  Neb.  424  (72  N.  W.  588). 

 Beal  estate. 

23.  (1883.)  Lands  io  this  state  which 
have  been  conveyed  to  a  non-reBident  of  tbe 
state,  to  hinder  or  defraud  creditors,  may 
be  subject  to  the  payment  of  the  debts  of 
the  actual  owner  thereof  Keene  v.  fiallen- 
bttch,  IS  Neb.  200  (18  N.  W.  76). 

24.  (1888.)  Where  property  Is  held  by 
a  trustee  which  cannot  be  made  subject  to 
an  execution,  an  action  in  tbe  nature  of  a 
creditors'  bill,  and  for  an  accounting,  will 
lie.  8ton  V.  Oreffff,  28  Neb.  228  (86  N.  W. 
495). 

25.  (1901.)  If  a  defendant  owns  real 
estate  having  the  entire  beneficial  interest 
therein,  the  legal  title  being  in  another,  a 
court  of  equi^  may,  in  proper  proceedings, 
subject  such  real  estate  to  the  payment  of 
a  judgment  i^tnst  the  owner  without  find- 
ing that  the  title  was  so  placed  In  another 
with  fraudulent  Intent  Cochran  v.  Coch- 
ran, 62  Neb.  460  (87  N.  W.  162). 

26.  (1902.)  Real  esUte  platted  into  lots 
and  blocks  and  dedicated  for  a  public  ceme- 
tery cannot  be  reached  by  an  equitable  pro- 
ceeding In  the  nature  of  a  creditors'  bill. 
First  Nat.  Bank  of  Pawnee  City  v.  Hazels, 
6S  Neb.  844  (89  N.  W.  378;  56  L.  R.  A. 
765). 

27.  (1902.)  An  action  In  tbe  nature  of 
a  creditors'  bill  cannot  be  maintained  to 
set  aside  the  conveyance  of  property  which 
Is  exempt  to  the  defendant  as  a  homestead 
Jayne  v.  Hvmw,  66  Neb.  785  (92  N.  W. 
1019). 

Conditions  precedent. 

Becovery  of  judgment. 

28.  (1898.)  Before  one  having  a  general 
claim   against   another   can   maintain  a 

creditors'  bill  to  enforce  the  same,  be  must 
first  have  reduced  It  to  judgment.  Fair- 
hanka  v.  Welshans,  55  Neb.  362;  (1901) 
Jlfoore  V.  OmoAa  Life  Ass'n,  62  Neb.  497 
(87  N.  W.  321). 

29.  (1901.)  A  creditor  whose  claim  has 
not  been  reduced  to  judgment  cannot  main- 
tain an  action  against  an  Insolvent  cor- 
poration for  distribution  of  its  assets. 
Merchantx  Vat.  Bank  of  Omaha  v.  McDon- 
ald. 63  Neb.  363  (88  N.  W.  492;  89  N.  W. 
770). 


30.  (1903.)  In  order  to  maintain  an  ac- 
tion in  the  nature  of  a  creditors'  bill  In  aid 
of  execution,  to  set  aside  a  deed  and  sub- 
ject the  land  described  therein  to  tbe  pay- 
ment of  a  judgment,  it  Is  necessary  to 
prove  by  some  competent  evidence,  the  ex- 
ifftence  of  a  valid  judgment  Hayek  t. 
Pracheil,  4  Unof.,  528  (95  N.  W.  35). 

31.  (1904.)  A  creditor  whose  claim  has 
not  been  reduced  to  Judgment  and  who  luu 
neither  a  general  nor  spedflc  lien  oa  bis 
debtor's  property.  Is  not  entitled  to  have 
such  property  impounded  as  security  for 
the  claim,  nor  Is  such  creditor  entitled  to 
an  Injunction  restraining  his  debtor  from 
disposing  of  some  or  all  of  his  property, 
and  mere  insolvency  and  inability  to  reach 
a  particular  fund  garnishee  process  ara 
not  Bu'fflclent  to  take  a  case  out  of  tbe 
general  rule  above  stated.  Brvmbos^A  v. 
Jones,  70  Neb.  786  (98  N.  W.  54). 

82.  (1906.)  A  party  cannot  maintain 
an  action  In  the  nature  of  a  creditors*  soit 
to  reach  property  of  his  debtor  fraudu- 
lently conveyed  until  tbe  claim  has  been  re- 
duced to  judgment,  and  until  judgment  Is 
obtained  by  the  creditor  the  statute  of 
limitations  will  not,  under  ordinary  cir- 
cumstances, commence  to  run  against  such 
a  suit  Ainaworth  v.  Roubal,  74  Neb.  723 
(106  N.  W.  248). 

 Bzhaostion  of  legal  remedlss. 

33.  (1888.)  A  judgment  against  a  de- 
fendant subjecting  personal  property,  held 
by  the  wife,  to  the  payment  of  plalntiffB 
Judgment  against  the  husband,  though  si- 
lent as  to  whether  such  property  is  subject 
to  execution,  will  not  be  molested.  Stotl 
V.  Gregg,  23  Neb.  228  (36  N.  W.  495). 

34.  (1891.)  In  a  proceeding  to  subject 
to  the  payment  o,f  a  Judgment  property 
conveyed  before  judgment  was  recovered, 
upon  a  debt  contracted  for  machinery  for  a 
mill,  the  plaintift  is  not  obliged  to  first  ex- 
haust his  Hen  on  the  mill  property  vbere 
prior  and  superior  liens  are  sufficient  to 
more  than  absorb  the  same.  AUit  v.  .Vew- 
man,  33  Neb.  597  (50  N.  W.  1048). 

36.  (1898.)  When  the  legal  estates  of  a 
Judgment  debtor  have  been  exhausted,  a 
petition  in  tbe  nature  of  a  creditors'  bill 
will  He  in  order  to  subject  to  payment  of 
the  Judgment  land  in  which  bis  estate  is 
equitable  only  and  vhieb  could  not  be 
reached  on  execution,  or,  it  reached,  coald 
not  be  sold  to  advantage  because  of  the 
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clouded  condition  of  the  title.  MillaTd  v. 
Paraell,  57  Neb.  178  (77  N.  W.  390). 

36.  (1900.)  The  exhaustion  of  the  rem- 
edy at  law  against  an  Indorser  on  the  In- 
fltrvment  mei^d  into  Judgment,  and  who 
was  not  a  party  to  the  Judgment  proceed- 
ings, is  not  essential  to  the  maintenance 
of  an  equitable  action  against  the  Judg- 
ment debtors.  Thompson  v.  La  Rue,  59 
Neb.  614  (81  N.  W.  612). 

37.  (1901.)  Upon  proceedings  fn  error 
from  a  decree  in  equity,  the  error  aesigned 
in  the  motion  for  new  trial  being  that  the 
decision  is  contrary  to  law,  the  finding 
that  execution  was  duly  Issued  out  of  the 
proper  conrt,  directed  to  the  sherlfC  and 
against  the  proper  defendant  In  execution* 
and  that  the  execution  was  returned  unsat- 
isfied. Is  a  sufficient  finding  that  defendant 
had  no  property  subject  to  execution.  Coch- 
ran V.  Cochran,  62  Neb.  450  (87  N.  W.  152). 

38.  (1901.)  In  a  creditors'  suit  brought 
to  set  aside  a  fraudulent  conveyance,  re- 
turn of  execution  nulla  bona  is  conclusiye 
of  the  question  that  the  creditor  has  ex- 
hausted his  legal  remedy,  and  an  answer 
which  alleges  that  the  debtor  had  property 
subject  to  levy  upon  execution,  in  the  ab- 
sence of  an  allegation  of  fraud  or  collusion 
on  the  part  of  the  sheriff,  does  not  state  a 
defense.  Kebraska  Nat.  Bank  v.  Ballowett, 
63  Neb.  309  (88  N.  W.  556). 

39.  (1902.)  A  creditor  will  not  be  re- 
quired to  exhaust  the  statutory  proceed- 
ings in  aid  of  execution  before  resorting  to 
equity,  to  charge  another-  creditor  for  chat- 
tel property  fraudulently  obtained  and  dis- 
posed of  by  the  latter.  Chamberlain  Banking 
House  V.  Turner-FTozer  Mercantile  Co,,  66 
Neb.  48  (92  N.  W.  172). 

Enforcing  right  by  attachment. 

40.  The  creditor,  if  he  chooses,  may, 
befbre  reducing  his  claim  to  Judgment, 
commence  an  action  aided  by  attachment 
and  seize  the  estate  fraudulently  con- 
veyed by  his  debtor,  and  after  Judgment  in 
the  attachment  suit  he  may  enforce  his 
lien  by  an  action  in  the  nature  of  a  cred- 
itors' bill.  This  course  may  be  pursued, 
whether  the  debtor  is  a  resident  of  the 
state  or  a  non-resident.  (1883)  Keene,  v. 
SaJJenmch,  16  Neb.  200  (18  N.  W.  75); 
(1885)  Eennara,  Daniels  d  Co.  v.  HoUen- 
beck,  17  Neb.  362  (22  N.  W.  771);  (1885) 
Kimbro  v.  Clark.  17  Neb.  403  (23  N.  W. 
788):  (1906)  Ainsworth  v.  Roubal.  74  Neb. 
723  (105  N.  W.  248). 
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Accounting  by  officer  of  insolvent  corpora- 
tion. 

41.  (1902.)  It  was  error,  in  a  creditors' 
bill,  on  a  judgment  against  a  corporation, 
to  discharge  the  president  of  the  corpora- 
tion and  the  managing  officer  from  an  ac- 
counting for  the  assets  which  the  evidence 
clearly  showed  he  had  received.  Benedict 
V.  T.  L.  V.  Land  4  Cattle  Co,,  66  Neb.  236 
(92  N.  W.  210). 

Defenses.  j' 

42.  (1898.)  Matters  which,  if  avallabto 
at  all,  might  have  been  urged  in  defense 
to  an  application  for  a  deficiency  Judg- 
ment cannot  be  urged  In  defense  of  a  cred- 
itors' suit  to  enforce  such  Judgment  Mil- 
lard V.  Parsell,  57  Neb.  178  (77  N.  W.  390). 

43.  (1907.)  A  fraudulent  grantee  can- 
not plead  the  subsequent  discharge  in 
bankruptcy  of  his  grantor  as  a  defense  in 
a  creditor's  suit  brought  more  than  four 
months  prior  to  the  Institution  of  the  bank- 
ruptcy proceeding,  where  the  land  involved 
was  never  brought  within  the  jurisdiction 
of  the  bankruptcy  court.  Flint  v.  Chaloupka, 
78  Neb.  594  (111  N.  W.  465). 

SstoppeL 

44.  (1885.)  Where  a  merchant  sells  his 
entire  stock  of  goods  to  another,  taking 
time  notes  in  payment  which  he  transfers 
to  a  third  party,  and  a  creditor  of  the 
merchant  brings  suit  against  him  and  at- 
taches the  goods  in  the  hands  of  the  pur- 
chaser, on  the  ground  of  fraud,  but  which 
suit  he  abandoned,  and  sued  on  a  creditor's 
suit  to  subject  a  judgment,  recovered  by 
the  transferee  of  the  notes  given  In  pay- 
ment of  the  stock  of  goods  against  the 
maker  thereof,  to  the  payment  of  his  debt, 
the  defendant  in  such  suit  la  stopped  to 
set  up  as  a  defeiwe  a  satisfaction  of  plaint- 
iffs debt  by  meaiLs  of  his  attachment  suit 
Sajfre  v.  Thompson,  18  Neb.  88  (24  N.  W. 
383). 

Creditors  entitled  to  reUef . 

46.  (1874.)  An  attaching  creditor  can- 
not maintain  an  action,  in  the  nature'  of  a 
creditor's  bill,  to  have  an  alleged  fraudu- 
lent conveyance'  from  his  debtor  set  aside. 
Such  an  action  can  only  be  maintained  by 
a  judgment  creditor.  Weil  v.  Lankina,  3 
Neb.  384. 

46.  (1901.)  A  general  creditor  cannot 
maintain  a  creditor's  suit.  Merchants  Nat. 
Bank  of  Omaha  v.  McDonald,  63  Neb.  363 
(88  N.  W,  492;  89  N.  W.  770). 
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47.  (1902.)  A  trustee  In  bankruptcy, 
acting  for  the  creditors  of  tbe  bankrupt, 
may  maintain  an  action  in  the  nature  of  a 
creditors'  bill  to  set  aside  a  fraudulent  con- 
veyance without  reducing  the  claims  of 
the  creditors  to  Judgment  In  all  other 
things  be  possesses  only  such  rights  and 
powers  as  they  can  exercise  for  themselves. 
Hood  V.  Blair  State  Bank,  3  Unof.  432  (91 
N.  W.  701). 

48.  (1904.)  Where  fi  creditor  has  ac- 
quired a  specific  Iten  by  the  levy  of  an  at- 
tachment, he  is  entitled  to  maintain  a 
creditors'  bill  to  remove  obstmctions  to  a 
sale  of  the  premises,  without  reference  to 
whether  the  judgment  at  law  has,  during 
the  pendency  of  such  creditors'  suit,  be- 
come dormant.  CouiMn  v.  Balttman,  71 
Neb.  495  (98  N.  W.  1066). 

Jurisdiction  of  district  court. 

49.  (1903.)  The  district  court  Is  not  de- 
prived of  jurisdiction  in  an  action  by  cred- 
itors of  an  estate  against  the  administra- 
trix thereof  and  the  county  judge  for  an 
accounting  of  the  estate  property  because 
plaintiff  might  have  moved  to  retax  the 
costs  in  the  county  court,  or  brought  an  ac- 
tion on  the  bond  of  the  administratrix,  or 
sued  to  recover  the  statutory  pen^ty  for 
taking  Illegal  fees.  McOlave  v.  Fitii^eratd, 
67  Neb.  417  (93  N.  W.  692). 

50.  (1904.)  When  a  creditors'  bill  is 
brought  to  set  aside  a  cload  upon  the 
title  of  property  which  has  been  seized  In 
an  attachment  suit  against  a  non-resident 
debtor,  the  court  will  look  at  tbe  entire  rec- 
ord in  the  attachment  case  to  see  whether 
jurisdiction  was  obtained  therein.  If  from 
all  the  affidavits  the  essential  facts  to 
confer  jurisdiction  appear,  the  judgment 
will  not  be  declared  void.  The  defect  In 
one  aflSdavit  may  be  supplied  by  the  other 
and,  if  enough  appears  from  all,  it  Is  suf- 
ficient. Jones  V,  Danforth,  71  Nob.  722  (99 
N.  W.  495). 

Limitations. 

51.  (1888.)  A  creditor's  suit  brought  to 
subject  certain  lands  to  the  payment  of  a 
claim  against  an  Insolvent  partnership, 
claiming  that  the  premises  are  fraudulently 
held  by  another.  Is  barred  In  four  years 
after  discovery  of  the  fraud.  Hellman  v. 
Davis.  24  Neb.  793  (41  N.  W.  309). 

61a.  (1905.)  Actions  for  relief  on  the 
ground  of  fraud  must  be  brought  within 
four  years  from  the  discovery  of  the  fraud 


or  such  facts  and  circumstances  as  are  In- 
dicative thereof,  and.  If  followed  up,  would 
lead  to  its  discovery.  Weckerlj/  v.  Taplor, 
74  Neb.  84  (103  N.  W.  1065). 

Partlss. 

52.  (1897.)  A  judgment  creditor  whose 
debtor  has  recovered  in  an  action  of  at- 
tachment a  sum  of  money  from  another 
which  money  Is  in  the  hands  of  the  clerk 
of  the  court,  should  intervene  as  a  party 
to  the  attachment  in  order  to  apply  sach 
funds  to  his  claim.  Anheu»er-BtU(^  Brew- 
ing Asg'n  V.  Hier,  62  Neb.  424  (72  N.  W. 
688). 

53.  (1901.)  In  a  creditors'  suit,  where 
no  receiver  has  been  appointed  or  asked 
for.  It  is  not  necessary  to  all^  that  the 
suit  is  brought  on  behalf  of  all  creditors 
who  desire  to  join  and  contribute  to  the 
expense.  Nebraska  Nat.  Bank  v.  BatUMceU, 
63  Neb.  309  (88  N.  W.  556). 

54.  (1903.)  To  a  petition  In  equity  al- 
leging fraudulent  transfers  of  property  and 
steklng  to  feach  the  fund  conveyed,  the 
debtor  who  transferred  them  Is  a  necessary 
party.  First  Nat.  Bank  of  Platttmouth  v. 
Oibson,  69  Neb.  21  (94  N.  W.  965). 

65.  (1904.)  Under  the  decedent  taw  of 
this  state,  a  non-resident  who  claims  a  life 
interest  In  lands  located  in  this  state,  by 
virtue  of  a  will  which  has  never  been  pro- 
bated In  the  courts  of  this  state,  Is  not  a 
necessary  party  to  a  suit  agaln&t  the  heirs 
at  law  of  the  decedent  to  subject  tbe  land 
to  payment  of  the  claims  of  creditors.  Couh 
eon  V.  Baltsman,  71  Neb.  495  (  98  N.  W. 
1055). 

BAceivers. 

56.  (1903.)  A  plaintiff  in  a  creditors' 
bill,  who  has  been  awarded  a  sale  of  tands 
but  appeals  from  the  decree  because  it  re- 
fuses him  any  right  against  personal  prop- 
erty, will  not  be  refused  the  appointment 
of  a  receiver  in  the  action  on  the  ground 
that  the  lands  have  been  conveyed  by  the 
judgment  debtor  subject  to  all  Its  debts 
and  liabilities.  Benedict  v.  T.  L.  V.  Land 
<£  Cattle  Co.,  4  Unof.  471  (94  N.  W.  9$2). 

57.  (1903.)  A  plaintiff  In  a  creditors' 
bill,  who  has  been  awarded  a  sale  of  lands, 
but  appeals  from  the  decree,  because  It  re- 
fuses him  any  right  against  personal  prop- 
erty, will  not  be  refused  a  receiver  merely 
because  his  remedy  by  sale  of  the  land  is 
suspended  by  bis  own  appeal.  Benedict  t. 
T.  L.  y.  Land  &  Cattle  Co..  4  Unof.  471  (94 
N.  W.  962). 
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Lien  acquired  by  suit. 

58.  (1901.)  The  filing  of  a  creditors' 
bill  establishes  a  Hen  In  favor  of  the  plalnt- 
iC  on  the  property  or  fund  sought  to  be 
reached;  an  intervener  in  a  creditor's  suit 
is  entitled  to  a  Hen  from  the  date  of  Mb 
intervention.  Merchants  Nat.  Bank  of 
Omaha  v.  McDonald,  63  Neb.  363  (88  N.  W. 
492;  89  N.  W.  770). 

59.  (1904.)  The  beginning  of  a  cred- 
itor's action  gives  a  specific  lien  upon  the 
l-roperty  which  It  Is  sought  to  reach.  It 
Is  of  the  nature  of  an  equitable  execution, 
and  It  Is  unnecessary  to  Issue  a  legal  exe- 
cution upon  the  judgment  during  the  pend- 
ency of  the  creditor's  action.  In  order  to 
prevent  the  Judgment  from  becoming  dor- 
mant so  far  as  that  specific  property  is 
concerned.  Flint  v.  OhaloupJca,  72  Neb.  34 
(99  N.  W.  825;  117  Am.  St  Rep.  771). 

Pleading. 
 Petition. 

60.  (1887.)  Where  an  action  in  the  na- 
ture of  a  creditor's  bill  1b  brought  by  a 
non-resident  of  the  state  against  a  non- 
resident on  a  judgment  rendered  In  another 
state,  on  which  an  execution  had  been 
returned  unsatisfied,  to  reach  funds  belong- 
ing to  the  debtor  in  the  hands  of  a  clerk 
of  a  district  court,  the  petition  must  show 
that  there  la  no  property  of  the  debtor 
within  the  state  subject  to  attadiment  or 
garnishment  Weaver  v.  Crewman,  21  Neb. 
676  (33  N.  W.  478). 

60a.  (1881.)  Wben  a  petition  in  egulty, 
filed  by  Judgment  creditors  of  the  defend- 
ant to  subject  his  "Interest"  In  certain  real 
estate  to  the  payment  of  the  Judgment, 
falls  to  show  that  such  Interest  la  merely 
equitable,  as  would  render  the  title  of  a 
purchaser  at  execution  sale  uncertain,  no 
case  for  equitable  cognizance  is  presented, 
and  the  action  will  be  dismissed.  iCosen- 
fieid  V.  Chada,  12  Neb.  26  (10  N.  W.  465). 

61.  (1897.)  A  creditors'  bill  to  subject 
to  the  payment  of  a  judgment  against  a  hus- 
band realty  conveyed  to  his  wife  by  a 

stranger,  does  not  state  a  cause  of  action, 
where  plaintiff  falls  to  allege  that  the  debt 
.of  the  husband  existed  at  the  date  of  the 
conveyance,  or  that  the  latter  caused  the 
property  to  be  conveyed  to  his  wife  in  ex- 
pectation of  becoming  Indebted.  Lavigne 
V.  ToMn,  62  Neb.  686  (72  N.  W.  1040). 

62.  (1898.)  Petition  set  out  in  opinion 
held  to  be  a  creditors'  bill,  and  as  such  not 


to  state  a  cause  of  action.  Fairbanks, 
Morse  d  Co.  v.  Welshana  d  Co.,  56  Neb.  362 
(75  N.  W.  865). 

6S.  (1898.)  In  an  equitable  action  to 
subject  the  alleged  fraudulently  conveyed 
real  property  of  a  judgment  defendant  to 
the  payment  of  the  judgment  against  him, 
there  is  no  sufficient  foundation  tor  an  or- 
dinary Judgment  against  his  transferee  as 
a  co-defendant  If  there  Is  a  failure  to  al- 
lege that  the  title  of  the  said  property  by 
Buch  transferee  has  been  conveyed  or  sub- 
jected to  a  lien  whereby  the  equitable  re- 
lief sought  has  been  rendered  unavailable. 
First  Nat.  Bank  of  Plattsmouth  V.  Oibson, 
67'Neb.  246  (77  N.  W.  662). 

64.  (1899.)  In  a  petition  In  the  nature 
of  a  creditors'  bill  to  annul  a  fraudulent 
conveyance  the  fact  of  the  asserted  fraud 
must  be  specifically  stated,  general  allega- 
tions not  being  sufitclent.  Kemper  v.  Ren- 
Shaw,  58  Neh.  513  (78  N.  W.  1071). 

65.  (1902.)  The  allegation  that  an  exe- 
cution has  been  returned  nulla  bona  Is  not 
necessary  to  render  a  c^dltors'  bill  invul- 
nerable to  demurrer.  Howard  v.  Raymers, 
64  Neb.  213  (89  N.  W.  1004). 

66.  (1902.)  Allegations  of  petition  held 
to  sufficiently  show  that  plaintiff's  judg- 
ment Is  based  upon  indebtedness  contracted 
before  the  transfers  of  the  property  com- 
plained of.  Chamberlain  Banking  House  v. 
Tumer-Frazer  Mercantile  Co.,  66  Neb.  48 
(92  N.  W.  172). 

67.  (1902.)  In  order  to  maintain  a  cred- 
itors' suit  against  a  wife  to  set  aside  a  con- 
veyance made  to  her  by  a  third  person, 
plaintiff  must  allege  and  prove  that  the  re- 
lation of  creditor  and  debtor  existed  be- 
tween himself  and  the  husband  at  the  time 
such  conveyance  was  executed,  or  that  it 
was  executed  fraudulently  with  the  expec- 
tation on  the  part  of  the  husband  that  he 
would  become  Indebted  to  the  plaintiff,  and 
to  prevent,  hinder  and  delay  him  In  the 
collection  of  such  debt  when  contracted. 
Jayne  v.  Hymer,  66  Neb.  786  (92  N.  W. 
1019). 

 Answer. 

68.  (1888.)  Defenses  to  a  suit  by  a 
Judgment  creditor  to  subject  realty,  held  in 
the  name  of  the  debtor's  brother,  to  the 
payment  of  the  judgment  debt,  that  the 
brother  was  In  fact  the  true  owner,  and, 
also,  that  the  premises  was  a  homestead 
and  occupied  as  such  by  the  debtor,  and  a 
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pimyer  to  hare  It  so  adjudged,  are  not  In- 
coDBlstent,  and  it  la  error  to  compel  an 
election  upon  which  he  will  stand.  Btu- 
bendorf  &  Co.  v.  Boff man,  23  Neb.  360  (36 
N.  W.  581). 

69.  (1902.)  A  married  woman  held  title 
to  certain  real  estate  and  a  Judgment  cred- 
itor of  her  husband  filed  a  bill  to  subject 
the  property  to  the  payment  of  his  Judg- 
ment The  answer  among  other  allegationa 
contained  the  foUowlttg:  "Defendant  de- 
nies every  material  allegation  of  the  peti- 
tion." Held,  That  as  the  plaintiff  did  not 
in  any  manner  question  the  sufficiency  of 
this  answer  In  the  district  court  be  could 
not,  on  appeal,  treat  It  as  insufficient,  or  as 
confessing  the  all^atlona  of  the  petition. 
DoeHng  v.  Kohout,  2  Unof.  436  (89  N.  W. 
268). 

70.  (1904.)  Answer  examined  and  held 
to  state  a  good  defense  to  the  plalntlfTs 
petition.  Baxter  v.  Avery,  5  Unof.  316  (98 
N.  W.  667). 


Issues  and  proof. 


71.  (1885.)  Where  the  payee  of  a  note 
given  as  a  memorandum  to  show  the  amount 
to  be  paid  by  the  maker  from  the  proceeds 
of  the  sale  of  property  delivered  to  him  by 
the  payee,  and  upon  the  maker  purchasing 
real  estate  with  such  proceeds,  taking  title 
In  his  wife,  the  payee  of  the  note  by  bring- 
ing an  action  in  the  nature  of  a  creditors' 
suit  to  subject  the  premises  to  the  payment 
of  his  judgment,  abandons  all  equities  he 
might  have  growing  out  of  the  original 
contract,  and  must  prove  the  fraudulent 
character  of  the  conveyance  as  must  any 
other  creditor.  Kimbro  v.  Clark,  17  Neb. 
403  (22  N.  W.  788). 

72.  (1885.)  Where  after  judgment  and 
before  the  Issuance  of  execution  thereon, 
the  defendant  removed  to  another  county, 
and  the  plaintiffs  Issued  an  execution  to 
the  original  county,  which  was  returned 
wholly  unsatisfied  for  want  of  goods  or 
lands,  upon  a  creditors'  bill  >>elng  brought 
to  subject  a  certain  other  judgment  to  the 
payment  of  said  first  named  Judgment,  on  the 
ground  that  said  last  named  judgment  was 
held  in  secret  trust  for  the  debtor  In  said 
first  named  Judgment,  and  said  bill  con- 
tained an  averment  "that  the  said  defend- 
ant, William  H.  Thompson,  has  no  property 
whatever  subject  to  sale  on  execution," 
held,  sufficient.  Sayre  v.  Thompson,  18 
Neb.  33  (24  N.  W.  383). 


Evidence. 

 Adululbility. 

73.  (1884.)  Where  defendant  Is  charged 
with  the  execution  of  a  frandulrat  deed, 
it  IB  proper  to  allow  him  to  testis  to  'Via 
facts  and  circumstances  relative  to  the  con- 
veyance." Union  Nat.  Bank  v.  HarriMn,  IS 
Neb.  686  (21  N.  W.  446). 

 Weight  and  anfflcieney. 

74.  Evidence  In  a  creditors'  suit  Afid 
sufficient  to  sustain  a  decree  for  plaintiff. 
(1894)  Vandecar  v.  Johnson.  41  Neb.  577 
(59  N.  W.  918);  (1894)  First  Nat.  Bank  v. 
Bloman,  42  Neb.  350  (  60  N.  W.  589;  47  Am. 
St  Rep.  707);  (1896)  Steinkraus  v.  Korth, 
44  Neb.  777  (62  N.  W.  1110);  (1899)  Mil- 
lard V.  Rusaell,  57  Neb.  178  (77  N.  W.  390); 
(1899)  ParJin  0.  <f  M.  Co.  v.  Ulrich,  67  Nebt 
780  (78  N.  W.  275). 

76.  (1884.)  The  equities  of  the  case  be- 
ing all  with  the  defendants,  the  judgmoit 
in  their  favor  upheld.  Union  Xat.  Bank  v. 
Harrison,  16  Neb.  635  (21  N.  W.  446). 

76.  (1889.)  In  an  action  In  the  nature 
of  a  creditors'  suit,  to  reach  property  for 
the  satisfaction  of  a  judgment,  alleged  to 
have  been  fraudulently  conveyed  by  defend- 
ant to  a  nephew,  thence  by  him  to  the  vlte, 
evidence  showing  the  property  was  pur- 
chased with  the  wife's  separate  money  wili 
sustain  a  finding  for  defendant  Wood  v. 
O'Hanlon,  26  Neb.  627  (42  N.  W.  733). 

77.  (1890.)  The  facts  stated  at  length 
in  the  opinion  are  sufficient  to  entitle  the 
plaintlfT  to  equitable  relief.  Smith  v.  Blisf- 
fer,  29  Neb.  666  (46  N.  W.  936). 

78.  (1892.)  If.  and  H.,  doing  business 
at  C  .  under  the  name  of  M.,  sold  their  busi- 
ness and  stock,  taking  the  notes  of  the  pur- 
chasers payable  to  M.  M.  sold  one  of  the 
notes  to  a  bank  and  indorsed  the  same.  He 
also  delivered  to  the  bank  other  Una  notes 
to  secure  his  private  Indebtedness.  In  a 
creditors'  bill  by  creditors  of  the  Ann  to 
subject  the  latter  notes  to  payment  of  the 
firm  debts,  held,  that  the  proof  clearly 
showed  that  the  officer  of  the  bank  taking 
the  notes  as  security  for  a  personal  debt 
of  M..  a  member  of  the  firm,  knew  that 
they  belonged  to  the  partnership  and  tbtf 
the  creditors  of  the  firm  were  entitled  to 
the  proceeds  of  such  notes.  Tolerton  v.  Mc- 
Lain,  35  Neb.  725  v63  N.  W.  667). 

79.  (1894.)  A  creditors*  bUI  to  restnln 
a  transfer  of  a  certificate  of  deposit  In  a 
bank  by  a  Judgment  creditor,  sustained  by 
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the  evidence.    Rathbun  v.  DooXey,  39  Neb. 
660  (68  N.  W.  136). 

80.  (1894.)  Discussion  of  evidence  tend- 
ing to  show  that  property  was  conveyed  to, 
and  held  by,  the  wife  in  fraud  of  the  rights 
of  her  husband's  creditors.  First  Nat.  Bank 
of  Chicaffo  V.  Stoman.  42  Neb.  350  (60  N. 
"W.  589;  42  Am.  St.  Rep.  707). 

81.  (1894.)  The  evidence  in  support  of 
a  creditors'  bill  being  sufficient  to  sustain 
the  finding  of  the  trial  court,  its  judgment 
must  he  affirmed  when  no  other  question 
than  such  sufficiency  Is  presented  by  the 
record.  Bathbun  v.  Dooley,  39  Neb.  560 
(68  N,  W.  136). 

82.  (1895.)  In  an  action  to  subject  to 
the  payment  of  her  husband's  debts  real 
property  held  by  the  wife,  a  finding  sus- 
tained by  sufficient  evidence  that  the  said 
property  was  wholly  acquired  by  means  le- 
gally and  equitably  belonging  to  the  wife. 
Justified  the  district  court  in  dismissing 
the  action  in  so  tar  as  said  property  was 
ccncemed.  Trester  v.  Pi3ce,AZ  Neb.  779  (62 
N.  W.  211). 

83.  (1900.)  A  Judgment  was  obtained 
In  the  county  «)urt  of  the  county  in  which 
the  Judgment  debtors  resided,  and  a  tran- 
script thereof  filed  in  the  district  court, 
upon  which  execution  was  duly  issued  and 
returned  nulla  bona.  Action  in  the  nature 
of  a  creditors*  bill  was  begun,  and  the  debt- 
ors answering  alleged  and  offered  proof  of 
ownership  of  a  small  tract  of  real  estate  of 
uncertain  value  In  another  county  subject 
to  execution.  Evidence  examined,  and  held 
insufficient  to  defeat  plaintiffs'  right  of  re- 
-covery  In  their  equity  action.  Thompson  «. 
La  Rue,  69  Neb.  614  (81  N.  W.  612). 

84.  (1902.)  Evidence  examined,  and  AeM 
not  sufficient  to  sustain  the  Judgment.  Wet- 
tervelt  v.  Fitter,  S  Unof.  731  (89  N.  W. 
994). 

85.  (1902.)  Etvldence  examined,  and  held 
to  support  the  Judgment  of  the  district  court 
discussing  the  bill.  First  Nat.  Bank  of 
Plattsmouth  V.  Petersen,  8  Uoot  102  (91  N. 
W.  195). 
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claim,  although  the  latter  relief  was  not 
prayed  for  In  the  former  action.  First  Nat. 
Bank  of  Plattsmouth  v.  Gibson,  74  Neb.  232 
(104  N.  W.  174). 

SismlssaL 

87.  (1899.)  A  motion  for  dismissal  of 
a  proceeding  to  reverse  the  adjudication  in 
an  action  by  creditors'  bill,  the  decree  which 
determined  the  amount  due  the  creditor  a 
Judgment  debt,  and  annulled  conveyances 
of  titles  to  land  as  fraudulent,  will  not  be 
Biutained,  for  the  reason  that  the  debt  has, 
subsequent  to  the  decree,  been  satisfied 
and  released.  Boldt  v.  First  Nat.  Bank  of 
West  Point,  59  Neb.  283  (80  N.  W.  905). 

88.  (1902.)  Where  there  was  evidence 
in  a  creditors'  bill  showing  that  one  of  the 
defendants  had  purchased  property  of  con- 
siderable value  from  the  debtor,  and  he  de- 
faulted and  refused  to  answer.  It  was  error 
to  dismiss  as  to  him.  Benedict  v.  T.  L.  V. 
Land  d  Cattle  Oo^  66  Neb.  236  (92  N.  W. 
210). 

89.  (1902.)  It  is  error  to  dlsmls  a 
creditors'  bill  on  finding  that  certain  of  the 
defendants  were  indebted  to  the  Judgment 
debtor  for  rent,  for  the  reason  that  plaintiff 
had  an  adequate  remedy  by  garnishment,  as 
one  of  the  objects  of  such  a  bill  1b  to  avoid 
a  multiplicity  of  suits.  Benedict  v.  T.  L.  V. 
Land  d  Cattle  Co.,  66  Neb.  236  (92  N.  W. 
210). 


Oeneral  Judgment  ma  bar  to  special  relief. 

86.  (1905.)  In  a  creditors'  bill  asking 
merely  to  have  the  conveyance  of  land  made 
subject  to  plaintiffs  claim,  a  judgment  for 
plaintiff  will  bar  a  subsequent  action  by 
lilm  to  have  rents  and  profits  previously  re- 
•ceived  by  the  purchaser,  applied  to  the 


Belief  awarded. 

90.  (1905.)  In  a  creditors'  bill  asking 
merely  to  have  the  conveyance  of  land  made 
subject  to  plaintiff's  claim,  a  Judgment  for 
plal&tiff  will  bar  a  subsequent  action  by 
him  to  hare  rents  and  profits  previously  re- 
ceived by  the  purchaser,  applied  to  the 
claim,  although  the  latter  relief  was  not 
prayed  for  In  the  former  action.  First  Nat. 
Bank  of  Plattsmouth  v.  (Hbson,  74  Neb.  232 
(104  N.  W.  174). 

Lien  of  judgment. 

91.  (1904.)  Creditors  of  an  insolvent 
debtor  filed  a  bill  against  the  debtor,  Join- 
ing with  him  as  defendant  a  bank  to  whom 
the  debtor  was  alleged  to  have  been  made 
a  fraudulent  transfer  of  chattels,  the  ob- 
ject of  the  bill  being  to  cancel  the  mort- 
gage and  subject  the  fund  created  by  the 
sale  of  tbe  chattels  to  their  claims.  The  de- 
cree canceled  the  mortgage  and  orderd  the 
bank  to  pay  the  fund  into  court.  Beld, 
That  the  decree  did  not  constitute  a  Hen  on 
the  real  estate  of  the  hank.    Campbell  v. 
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Soyea,  Hormm  A  Co.,  72  Neb.  201  (100  N. 

W.  205).  " 

Interest  on  Judgment. 

92.  (1901.)  Where  tbe  decree  In  a  salt 
in  the  nature  of  a  creditors'  bill  orders  a 
defendant  to  pay  a  fund  In  bis  hands  Into 

court  forthwith,  Interest  Is  chargeable 
thereon  as  upon  any  other  judgment,  with- 
out an  express  direction  to  that  effect  in 
the  decree.  Stttart  v.  Burcham,  62  Neb.  84 
(86  N.  W.  898;  89  Am.  St  Rep.  739). 

93.  (1901.)  A  defendant  In  a  suit  to 
which  all  the  claimants  of  a  fund  in  bis 
hands  are  parties,  who,  being  ordered  by 
the  decree  to  pay  the  fund  into  court,  ex- 
cepts to  Bvxih  dwree  and  participates  In  an 
appeal  tberetrom  by  one  of  tiie  claimants, 
cannot  be  heard  to  claim,  after  affirmance 
of  tbe  decree,  that  he  was  a  mere  stake- 
holder and  therefore  is  not  chargeable  with 
interest.  Btuart  v.  Burcham,  62  Neb.  84 
(86  N.  W.  893;  89  Am.  St.  Rep.  739)., 

Execution  and  enforcement  of  Judgment. 

94.  (1901.)  Execution  is  a  proper  proc- 
ess to  enforce  a  decree  directing  a  defend- 
ant to  pay  money  into  court.  Stuart  v.  Bur 
Cham,  62  Neb.  84  (  86  N.  W.  898;  89  Am.  St 
Rep.  739). 

95.  (1902.)  A  supersedeas  bond  condi- 
tioned to  pay  costs  and  abide  the  result  of 
an  appeal,  is  not  sufficient  to  prevent  a  suc- 
cessful defendant  in  a  creditors'  suit 
brought  to  set  aside  an  assignment  of  a 
judgment  from  proceedings  to  collect  the 
judgment,  where  no  provisions  as  to  the 
conditions  of  the  bond  were  made  in  the 
order  of  the  district  court.  Carson  v.  Jan- 
sen.  6S  Neb.  423  (91  N.  W.  398). 

Sale  of  property  under  decree. 

96.  (1898.)  In  a  suit  to  subject  realty 
claimed  by  a  wife  to  payment  of  Judgments 
against  her  husband,  where  the  decree  In 
such  suit  was  for  plaintiff,  ascertained  the 
amounts  due  on  the  Judgments,  and  directed 
the  sheriff  to  sell  the  realty  as  upon  ex- 
ecution, it  was  helA  that  a  sale  under  the 
decree,  rather  than  upon  executions,  vested 
title  In  the  purchaser.  Schott  v.  Machamer, 
54  Neb.  514  (74  N.  W.  854). 

97.  (1901.)  Issuance  of  the  order  of  sale 
pending  a  motion  for  a  new  trial  is  no 
ground  of  objection  to  the  sale.  Cochran 
V.  Cochran,  1  Unof.  508  (95  N.  W.  778). 

98.  (1901.)  A  direction  in  a  decree  In 
a  creditor's  suit  that  certain  property  be 


"sold  as  upon  execution"  is  soSdent  au- 
thority for  a  sale  by  the  sheriff.  Cochrm 
V.  Cochran,  1  Unof.  SOS  (95  N.  W.  778). 

99.  (1901.)  Technical  irregularities  in 
sale  proceedings  which  are  not  shown  ta 
have  been  and  in  their  nature  could  not 
bare  been  prejudicial,  are  no  ground  for 
setting  the  sale  aside.  Cochran  v.  Cochran, 
1  Unof.  608  (95  N.  W.  778). 

100.  (1902.)  Under  a  prayer  for  geoerti 
relief  In  a  creditors*  bill,  a  sale-  of  prop- 
erty not  attached  may  be  decreed.  There 
tbe  facts  entitling  a  party  to  such  sale  sre 
alleged  and  proved,  althou^  the  petitioa 
-asks  specifically  only  for  a  sale  of  attached 
property.  Oolum&te  Nat.  Bank  v.  BoMwia, 
64  Neb.  732  (90  N.  W.  890). 

Disttibtttiim  among  creditors. 

101.  (1901.)  Certain  Judgment  credltort 
consented  to  a  consolidation  of  their  va- 
rious bills,  no  order  being  at  the  time 
made  or  requested  determining  their  re- 
spective priorities,  and  thereafter  all  shared 
Id  the  prosecution  and  expense  of  such  con- 
solidated suit  Held,  That  it  does  not  af- 
firmatively appear  that  the  trial  court 
erred  In  requiring  such  creditors  to  prorate 
in  the  proceeds  of  the  suit.  Nebraska  Nat. 
Bank  v.  HalUMell,  63  Neb.  309  (88  N.  W. 
566). 

102.  (1901.)  A  creditor  who  has  re- 
duced his  claim  to  Judgment  and  had  ezecn- 
tlon  thereon  returned  unsatisfied  who  Inte^ 
venes  in  such  action  is  entitled  to  a  preference 
In  the  payment  of  his  claim.  MertduatU 
Nat.  Bonk  of  Omaha  v.  McDonald,  63  Neb- 
363  (88  N.  W.  492;  89  N:  W.  770). 

103.  (1901.)  As  to  judgment  creditors 
who  bring  Individual  suits,  and  prosecute 
them  to  judgment  on  their  own  account  aod 
solely  at  their  own  expense,  the  rule  m-jy 
be  regarded  as  settled  that  the  credllor 
first  in  point  of  time  in  the  commenoement 
of  his  suit  Is  entitled  to  priority,  jrebroifts 
Nat.  Bank  v.  Hdtlowell,  63  Neb.  309  (88  N. 
W.  566). 

Beview. 

104.  (1884.)  Upon  the  pleadings  and 
proof.  In  an  action  in  the  nature  of  a  cred- 
itor's suit  the  decree  of  the  district  conrl 
affirmed  in  part,  and  modified  In  part 
Bweet  V.  Craig,  16  NA.  849  (18  N.  W.  605). 

106.  (1889.)  In  an  action  in  eqoity,  in 
the  nature  of  a  creditor's  bill  to  subject  cer 
tain  property  held  in  the  name  of  a  wife  to 
the  payment  of  debts  of  one  who  coDveyed 
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property  in  fraud  of  hie  creditors  to  her 
husband,  the  defense  being  that  the  prop- 
erty was  the  separate  estate  of  the  wife 
derlred  from  her  parents,  held,  that  there 
being  a  conflict  of  testimony  on  that  point 
and  doubt  as  to  such  separate  estate,  the 
judgment  of  the  trial  court  finding  against 
the  same  would  not  be  set  aside.  Bart 
V.  Dogge,  27  Neb.  256  (42  N.  W.  1035). 


[Rehearing.     29    Nell.    287    (46    N.  W. 

626).] 

106.  (1901.)  Errors  of  law  in  a  decree 
and  in  the  proceedings  leading  thereto  are 
not  reviewable  upon  objections  to  confirma- 
tion of  a  sale  had  thereunder.  Cochran  v. 
Owihran,  1  Unof.  608  (95  N.  W.  778). 

CRIMINAL  CONVERSATION. 
See  Husband  and  Wife,  S{  266-273. 


CRIMINAL  LAW. 
ANALYSIS. 

I.  NATT7BE  AND  ELEMENTS  OF  CBIME  AND  DEFENSES  IN  OENBEAIi. 

Nature  of  crime  in  general,  H  1-4. 
Fewer  to  punish  crime,  S  S- 
Application  ot  eomm<Hi  law,  i%  6-8. 
Statutory  prorlBiona,  IS  0-16. 

 Betroactive  operation,  |{  17-Sa 

Criminal  intent,  $  21. 
Uallce,  §  22. 
Degree  of  offenses,  {23. 
Defenses  in  general,  IS  84-26. 
AUbl,  4  27. 

H.  CAPACITY  TO  COMMIT  CBIME  AND  BESPONSIBILITY  70B  OBUa. 

In  general,  §  28. 

XnMinity,  8120-34. 

 Moral  insanity,  1 85. 

Intoxication,  1136-38. 

m.  PABTIES  TO  OFFENSES. 

Principals,  ||  39-41. 

 Aiding  or  abetting,  18  42-47. 

Accessories  before  the  fact,  IS  48-48a. 

IV.  ITTBISDICTION. 

In  general,  S50. 
Supreme  court,  |  61. 
County  judge,  $§52-54. 
Justices  of  the  peace,  §S  55-57. 
PoUce  judge,  §  58. 

Crimes  committed  on  Indian  reservatlims,  |S  50-61. 

V.  VENUE. 

(A)  Place  of  bringing  prosecution. 

County  or  district  where  offense  is  committed,  §8  62-67. 
 Waiyer  of  right,  S  68. 

Offenses  committed  in  unoi^anised  territory,  88  69-74. 
^)  Change  of  venue. 

Power  of  court  in  general,  S  76. 
Discretion  of  court,  8S  76-78. 
Application,  S79. 

—  Affidavits,  880. 

 Determination,  8S80a-83. 

Transmission  of  record,  18  84,  85, 
Prosacnting  attorney,  8  86. 
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TI.  LmiTATION  OF  PBOSBCXmONS. 

Limitfttion  applicable,  {87. 
Commencement  of  proaeontlon,  1 88. 

Vn.  FOBKEB  JEOFASDY. 

In  genenl,  SS  89-91. 

]ProMcuti(m  In  foreign  conntrr,  1 98. 

Jurisdiction  aa  element  of  former  Jeopardy}  IS  98,  94. 

Preliminary  examinjition,  %i  95-97. 

Discharge  of  jury  without  verdict,  SS  98-101. 

Acquittal  as  to  part  of  counts,  S  102. 

Judgment  reversed,  S8  103, 104. 

— —  Confinement  under  Judgment,  f  S  106-107. 

Identity  of  oflensas,  fil  108-llS. 

Tm.  PBELimKABT  OOKPLAINT,  WABBAHT,  AHD  XXAimATIOV. 
Nature  and  scope,  S|  113-116. 
Jurisdiction,  |«  116-119. 

Complaint,  S  120. 

— ^— Bequisites  and  sufficiency,  8S  121,  188. 
■    Amendment  or  eubetitutioiii  ||  183,  183a. 

 Variance,  §1184,  1S6. 

Wairant,  1 186. 

Necessity  of  preliminary  examination,  ||  187-131. 

 Waiver,  138-138. 

8ufflciency  of  examination,  §S  188,  140i 
Dismissal  of  proceedings,  {  141. 
Weight  and  aufflcieney  of  erlduice,  ||  148,  148. 
Finding,  SS  144-145a. 

Becord  and  return  of  preliminary  examination,  IS  14^  147. 

IX.  ABBAIONMENT  AND  FLEAS. 

'  Necessity  of  arraignment  and  plea,  IS  148-184. 
Entry  on  Indictment,  1 166. 
Flea  of  guilty,  S  166. 
Flea  to  the  Jurisdiction,  S  167. 
Fleas  in  abatement  or  bar  in  general,  SI  158-168. 

 Waiver  of  defects,  SS  169-171. 

 Demurrer  or  replication  to  plea,  11178-174. 

 Trial  pf  issnw  imised,  IS  176-17a 

 Evidence,  SS  179-181. 

Flea  of  UmlUtion,  S  182. 

Pica  of  former  Jeopardy,  8S  183-189. 

Plea  of  want  of  preliminary  examinatton,  SS  190-198. 

Plea  of  not  guilty,  S  194. 

 Joinder  with  other  pleas,  S  196. 

 Withdraval,  SS  196-803. 

Z.  EVIDENCE. 

(A)  Judicial  notice,  presumptions,  and  bnrdtti  dt  inroot. 

Judicial  notice,  SS  204-208. 
Presumptions,  8$  209-212. 

 Innocence,  G§!213,  214. 

Identity  of  persona,  S  215. 
 Intent,  8  216. 

 Failure  of  defendant  to  testity,  S  817. 

Burden  of  proof,  IS  818-831. 

 Insanity,  68  228-826. 

 Alibi,  18  226,  227. 
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(B)  Facts  in  Issue  and  relennt  to  iwne,  and  rw  gMtae^ 
In  general,  |§  228-236. 

Attempt  to  suppress  evidence,  |{  886,  S37. 

Attempt  to  escape,  H  83S-241. 

KotlTe,  1242. 

Intent,  S  243. 

Intoxication,  i  244. 

ThreaU,  {  246. 

Interest  of  defendant,  $1846,  847. 
Conduct  and  appearance  of  defendant,  l{  S48-886L 
(<Q  Other  offenses  and  character  of  accused. 
Evidence  of  other  offenses,  SS  261-269. 
Conviction  for  other  crimes,  SS860,  261. 
Proof  and  effeet  of  other  ofCenses,  i  268. 
Character  of  aecnsad,  |t  863-868«. 


Bebuttsl  of  evidenoe  of  good  eharaoter,  SI  869,  870. 
Particular  acts,  8S871,  878. 

Cross  examination  of  defendant  as  to  credibility,  ||  873-875. 


<I>)  Kateriality  and  competency  in  general. 

Rules  of  evidence  In  general,  8S  276-279. 

Nature  and  source  of  evidence,  S|  880,  281. 

Evidence  mongfnlly  obtained  In  general,  11888,  888a. 

Articles  wrongfully  taken  from  accused,  S  283. 

^)  Best  and  secondary  and  demonstrative  evidence. 

Admissibility  of  secondary  evidence  in  general,  {|  884-887, 

Becord  or  other  writing  as  best  evidence,  S  888. 

Preliminaries  to  admission  of  secondary  evidence,  ||  289,  290. 

Experiments  and  measurements,  S(iB91-lS88. 

Besult  of  trailing  by  dogs,  S  894. 
(F)  Admissions,  declarations  and  hearsay. 

Admissions  by  accused,  ||  895-889. 

Declarations  by  accused,  H  300-306. 

 Competency  of  witness,  8$  307,  308. 

Seclarations  by  person  injured,  $8  309-312. 

Declarations  by  third  persons,  §  313. 

 Admission  of  guilt,  $8  314,  315. 

Hearsay  In  gstaeml,  ||  31^  318. 

Cross-examination  of  accused  as  to  contradictory  statements,  1 319; 
<a)  Acts  and  declarations  of  conspirators  and  co-defendants. 
Furtherance  of  common  purpose,  88  380-888. 
After  commission  of  met,  }8  383-326. 
PreHminary  erldance  as  to  cmupiracy,  1 887. 

(H)  Documentary  evidence. 

Certificate  of  registration  of  |  388. 

Photographs,  8  329. 
Account  books,  8  330. 

Proof  of  existence  or  non-existence  of  record  In  general,  1 331. 

(I)  Opinion  evidence. 

Conclusions  in  general,  8  332. 
Mental  condition,  88  333-341. 
Identity  of  footprints,  88  342-344. 
Subjects  of  expert  teAbnony,  88  345-346a. 
Competency  of  experts,  8  34eb. 
Examination  of  ^perts,  88  347,  348. 
(7)  Testimony  of  accomplices  and  co-defendants. 
In  general,  $849. 
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OonfeaBions. 
Admissibility  In  greneral,  {|360-368a. 
Privileged  fwmmanieatimi,  1369. 
Promiau  or  induMments,  g  36a 
Threats  and  fees,  {|  361-364. 
Deception,  §  365. 

Preliminary  evidence  as  to  voliOitaTy  ebaraeter,  ||366,  86T, 
(Z.)  Evidence  at  preliminary  examination,  or  at  former  tri«L 

Admissibility  in  general,  SS368,  369. 
(X)  Weight  and  sujficiency. 

Weight  in  general,  H  370-372. 

Cor.cluaivenesB  of  answer  of  vitnen,  ft  373-376. 

Circumstantial  evidmce,  ||  376-384. 

Testimony  or  statements  of  acoused,  Si  386,  380. 

ConfesBiona,  SS  387-892. 

Testimony  of  accomplice,  S§  393-396. 

Sufficiency  in  general,  §§  396-406. 

Degree  of  proof  in  general,  SI  406-412. 

Seasonable  doubt,  SI '"3-419. 

Corpus  delicti,  S420. 

Venue,  i§  421,  422. 

Motlvei,  S423. 

Insanity,  SS  424,  426. 

Alibi,  SI426-48& 

XL  TZXB  OF  TBIAIi  AND  OONTDnTAHCE. 

Discharge  of  accused  for  delay,  §8  429-437. 
Bight  of  accused  to  eontinnance  In  general,  {438. 

 Discretion  of  court,  SS  489-441. 

Chrounds  for  continuance,  SS  448,  448a. 
-        Local  prejudice,  S  443. 

 Absence  of  witnesses,  8S  444-450. 

 Diligence,  §461. 

Admission  to  prevent  eontinnance,  S  8  468-466. 
Application  for  continuance,  1 466. 

 Affidavits,  88  467-466. 

 Presence  of  accused  at  hearing,  8  467. 

Operation  and  effect,  S  468. 

XXL  TBXAL. 

(A)  Preliminary  proceedlugs. 

Separate  trial  of  co-defendants,  8  469. 

Separate  trial  of  issue  of  insanity,  SS  470-476. 

Service  of  copy  of  indictment  or  information,  SS  476-478. 

Indorsement  of  witnesses  on  indictment  or  Informatloii,  H  479-488. 

 Necessity,  SS  489-493. 

 Suffldeney,  SI  404-499. 

Jonmal  entries,  S  600. 

(B)  Course  and  conduct  of  trial  in  general. 

Procedure  in  general,  88  601,  508. 
Appointment  of  special  Judge,  S  603. 
Presence  of  Judge,  8  604. 
Presence  of  accused,  8§  505,  606. 
Presence  of  co-defendant,  $8  507,  608. 
Presence  of  third  persons,  S  509. 

Bight  to  inspect  brief  of  evidence  of  prosoeattoa,  1 610. 
Counsel  for  prosecution,  S8  611,  612. 

 Private  counsel,  88  618-615. 
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Appointment  of  counsel  for  defendant,  §  61& 
Appointment  of  atenogrspher,  S&17. 
Adjournments  pending  trial,  IS&18,  519. 
View  by  Jnry,      500,  521. 
Bemarkfl  and  conduct  of  Judge,  ||  5132-525. 
— —  Examination  of  wltnesns,  H  526-530. 
Conduct  of  byBtanders,  §  531. 

Procedure  on  finding  defects  in  indictment,  $  532. 
(O  Beoeption  of  erldence. 
In  general,  fi633. 

Separation  and  exclusion  of  witnesses,  61534-636. 

Presence  of  jury  during  argument  as  to  admission,  1 587* 

Necessity  of  calling  witness,  SS  538,  539. 

Offer  of  proof,  O  540,  541. 

Xxclusion  of  improper  evidence,  {  542. 

Number  of  witnesses.  If  64S-545a. 

Order  of  proof,  8S  546-548. 

Bebnttal  evidence,  SI  549-553. 

Beopening  case  for  further  evidence,  |{  554-656. 

Bepetition  of  testimony,  S  657. 
(D)  Objections  to  evidence,  and  motions  to  strike  out. 

Time  for  objection,  IS  568-560. 

Snffldeney  of  objection,  S  561. 

Argument  as  to  admissibility  of  evidence,  |O60. 

Hotion  to  strike  out,      563,  SeSb. 
^}  Argument  and  conduct  of  counsel. 

In  general,  SS  564-667. 

Opening  statement,  S  668. 

StUUng  evidence,  §569. 

Presentation  of  evidence,  S  570. 

Bight  of  argument,  §  671. 

Limiting  time  of  argument,  §$578,  573. 

Azngment,  S  8  674-580. 

-        Private  counsel,  S  581. 

 Appeal  for  conviction,  SS  682,  683. 

■  ■   -—  Comments  on  failure  of  accused  to  testify,  S  684. 
—^—Comments  on  evidence  or  witnesses,  S§  585-589. 

■  Comment  on  instructions,  §  590. 

 Comments  on  character  or  conduct  of  accused,  8S  591,  5918. 

Correction  of  objectionable  matter,  S  593. 
(P)  Province  of  court  and  Jury  in  general. 

Questions  of  law  or  fact,  SS  594-595a. 

 Intent,  §8  596,  597. 

 TTncontroverted  evidence,  §8  598. 

 Effect  of  admitted  facts,  8  599. 

 Weight  and  sufficiency  of  evidence,  IS  600-606. 

IMrectlon  of  verdiot,  SS  606-608. 

bistructlons  invading  province  of  Jury,  {600. 

 Assumption  as  to  tects,  SS  610-612.  - 

(O)  Necessity,  requisites  and  sufficiency  of  Instructions. 

Issues  and  theories  of  case,  §§613-616. 

Law  of  the  ease  in  general,  $8  617-621a. 

Cautionary  instruction  In  general,  S  622. 

Elements  and  incidents  of  defense  in  general,  $698. 

Insanity,  S  8  624-626. 

Intoxication,  §  627. 

AUU,  SS  628-633, 

876 


Digitized  by 


CRIMINAL  LAW* 


ICotlTe  and  int«nt,  IS  634-636. 
Self-defoiM,  1637. 

Frenimptloiu  and  burdan  of  inwof ,  fS  638-644b. 

 Presumption  of  Innocence,  646-653. 

Obsracter  of  defendant,  H  e54-66a 

Elements  of  offense,  g§  661-666. 

Degrees  of  crime,  f  S  667-67a 

Punishment,  {S  671,  672. 

Statement  of  evidence,  S{  673,  674. 

Determination  of  snfflciency  of  evidence  S|  675-681. 

Seasonable  doubt,  SS  682-706a. 

Weight  of  evidence,  §  707. 

CircumstanUal  evldmce,  §§708-713. 

Testimony  of  accomplices,  §  714. 

Credibility  and  Interest  of  witnesses,  $9  716-7»4b. 

Credibility  of  testimony  of  defendant,  Sfi786-78a 

Pallure  of  accused  to  testify,  S8731,  73S. 

Failure  of  accused  to  deny  testimony,  i  738. 

Effect  of  admissions  made  to  avoid  continuance,  §734. 

Influence  of  argument  or  statements  of  counsel,  {736. 

Porm  of  verdict,  |736. 

Beeonunendatlons  to  mercy,  §737. 

Application  of  Instructions  to  the  eridence^  ||  788-747. 

Undue  prominsnce  of  particular  mattms,  IS  748,  749. 

Oral  Instziictlous,  §§7S0,  751. 

Porm  and  language  In  general,  §8  75a-75a 

Appeal  to  sympathy  or  prejudice,  |S  758,  760. 

Argumentative  instmetlona,  {  761. 

Klsleadlng  or  confusing  inatroctionB,  1 768. 

Necessity  of  covering  wtaol«  caw  in  single  Instroction,  H  763,  76^ 
Quoting  statutes,  8S  766,  766. 
Eepetition,  §§767-772. 

Befer«ice  to  matters  In  previous  Instruction,  1 773. 
Season  for  instruction,  1 774. 

Construction  and  effect  of  charge  as  a  whole,  §|  775-782. 

Error  cured  by  withdrawal  or  giving  other  instrootion,  IS  783,  78C 
(B)  Bequests  for  Instructions. 

Necessity  In  general,  §§785-787a. 

■  ■-     Effect  of  attempt  to  escape,  S  788. 

 Alibi,  §789. 

 Character  of  defendant,  1 790. 

 Degree  of  crime,  11791,  79S. 

 Weight  of  testimony  of  detectives,  {  793. 

 Effect  of  failure  of  accused  to  testify,  S  794. 

Purther  or  more  specific  Instructions,  SS  796-799. 

Instructions  already  given,  §§800-806. 

Bequest  by  prosecuting  attorn^,  1 807. 

Befusal  of  request,  §808. 

Uodlflcatlon  by  court,  §§  809,  809a. 
^  Custody,  conduct  and  deliberations  of  Jury. 

In  general,  IS  810-812. 

Officer  In  charge,  ||  818. 

Separation,  814-819. 

KlsGonduct  of  jurrors,  S§  820,  881. 

Presence  of  bailiff  in  Jury  room,  §§  882,  828. 

Taking  papers  or  articles  to  jury  room,  SI  88^  SML 

Beading  minutes  of  testimony,  IS  886,  887. 


876 


1 


CRIMINAL  LAW. 


Oonslderstion  of  Irrelerant  matten,  1 828. 
Application  of  personal  knowledge  of  Jmor,  IBM. 
Ulstake  of  jurors^  $  830. 
TjTglns  or  coercing  verdict,  ||831-885a. 
Discharge,  SS  836-838. 
^  Verdict. 

Necessity  In  general,  S  839. 
Statement  of  Inability  to  agree,  S840. 
Bendition  and  reception,  {841. 
Signature,  |§  843,  843. 
Sufficiency  Sn  general,  {fi  844-846a. 
Des^rnation  of  parties,  S  847. 
Assessment  of  punishment,  {  848. 
Several  counts,  IS  849-8S4. 
Motion  to  quash,  S855. 

ZUL  aCOTIONS  FOB  NEW  TBIAL  AND  IN  ABBEST. 

Jurisdiction  to  grant  new  trial,  SS  856-859. 
Power  to  grant  in  general,  §§860,  861. 
Discretion. of  court,  9  662. 
Disqualification  of  Juror,  SS  863,  864. 
Bnlings  on  plea  in  abatement,  S86S. 
Absence  of  witness,  S  866. 
lUsconduet  of  counsel,  S  867. 
Newly  discovered  evidence,  §S868-877a. 
AppUcation  for  new  trial,  SS  878,  879. 

 Time  for  making,  SS  680-884. 

 Affidavits,  {885. 

 Statements,  affidavits  and  testimony  of  JoTon^  11880-691. 

-Presence  of  accused  at  hewing,  S 892, 

—  Determination,  SS  893-898. 

Conviction  under  separate  counts,  $S  899,  900. 
Joint  application,  S  901. 

Grounds  for  arrest  of  Judgment,  S8  9O0,  903. 

ZZV.  nrDOXENT,  SENTENCE  AND  IINAI.  OOHMITMENT. 

Jurisdiction,  §§  903a,  904. 

Formalities  in  pronouncing  sentence,  £§905-907. 
Sentence  on  conviction  of  different  counts,  SS  908-914. 
Setting  aside  sentence,  S  915. 
Entry  ta  Judgment,  S  916. 

Ooueluslveness  and  effect  of  Judgment,  SS  917,  918. 

Commitment,  S  919. 

Stay  of  execution,  §§920,  921. 

Zuquily  into  sanity  of  convict,  SS  922-927. 

XV.  APPEAL  AND  EBBOB. 

(A)  Form  of  remedy,  Jurisdiction,  and  right  of  review. 

Form  of  remedy,  6S  928,  928a. 
Decisions  reviewable,  §§  929-931b. 
Bight  of  prosecution  to  review,  §§  932,  933. 
Bight  of  complainant  to  review,  S  934. 

(B)  Presentation  and  reservation  In  lower  court  of  grounds  ct  revtev. 

Necessity  of  presentation  In  general,  S  935. 
Necessity  of  objections. 

Preliminary  proceedings,  9  936. 
^—Indictment  or  Information,  9S937,  938. 

 DlsquaUfleation  of  Juror,  6  S  939-940.  * 

■       Bnlings  on  evldoxce,  SS  943-948. 
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 Inatmetioiis,  948-850. 

Mlaconanct  of  eoimad,  861-958. 

 Hiseonduct  of  Jury,  {  959. 

Sufflclflncy  of  objection,  |  860. 
Necessity  of  ruling  by  trial  court,  |961. 
Necessity  of  exception,  SS  962-965. 

 Bulings  on  erldence,  §S  966-968. 

— -  Instroctiona,  H  969-974. 
8ixffl<^ency  of  exception,  $|  975^  976. 
Necessity  of  motion  for  new  trial,  8S  977>980. 

BUMiualiflcatlon  of  Jurors,  S  981. 
'       Bulings  on  evidence,  §  988. 
 Instructions,  §§983-885. 

Uisconduct  of  counsel,  §986. 
—  "  ■  XClsconduct  of  juror,  §  987. 
 Verdict,  1 98a 

Necessity  of  exception  to  ruling  on  motion  for  new  trial,  1 889; 
(Pi  Proceedings  for  transfer  of  cause. 

Time  for  taking  proceedings,  tS  990-992. 

BecogniEance,  §§983-896. 
iJH}  Beeoxd  and  procedings  not  in  record. 

Matters  to  be  included  in  record,  §§  887-1006. 

.  Complaint  or  information,  g§  1007,  1008. 

 Evidence,  §S  1009-1017. 

 Presentation  of  question  to  trial  court,  §§  1018,  IOI81L 

 Arguments  of  counsel,  §§  1019,  1020. 

Sufficiency  of  rscord,  9  1021. 

Necessity  ot  bill  of  exceptions,  to  brlx^  matters  into  record,  §  1 

 Affidavits,  §§  1023-1028. 

 ETidenc^  §§  1030-1032. 

Expenses  of  transcript,  §  1033. 

Authentication  and  certification,  §§  1034-1037. 

Conclusiveness  and  effect,  §§  1038, 1039. 

Amendment  and  correction,  §8  1040, 1041. 

Questions  presented  for  review,  §8  1042-1044. 
(E)  Assignments  of  error  and  briefs. 

Necessity  of  assignments,  §§  1045-1048. 

Sufficiency  of  assignments,  81 1049-1054. 

Briefs,  f  1055. 
(P)  Hearing. 

In  general,  f  1056. 

Order  of  bearing,  §  1057. 
(O)  Beview. 

Scope  and  extent  in  general,  88  1058, 1059. 

Parties  entitled  to  allege  error,  Sf  1060, 1061. 

Judicial  notice,  8  1062. 

Presumptions,  H  1063-1078. 

Discretion  of  lower  court,  §§  1073-1078. 

Questions  of  fact,  verdict  and  findings,  88  1078-1098. 

Harmless  error,  8§  1099-1103, 

Burden  of  showing  prejudice,  §8  1104-1107. 

 Baling  as  to  indictment,  8  1108. 

——Denial  of  euitinaanee,  8  1108. 

 BuUng  on  challenge  of  juror,  §§  lllO-lllS. 

 Admission  or  exclusion  of  evidence,  81 116-1188. 

 Instructions,  86  1129-1139. 

 Arguments  and  conduct  of  counsel,  88  1140, 1141. 
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Errors  waived  In  appellate  court,  6!  1142ft. 
Subsequent  appeals,  §§  1143-1146. 
(H)  Determination  and  disposition  of  cause. 
Beductlon  of  sentence,  S§  1147-1150. 
Bemsal^Sf  1151-1153. 
'   i       Dirertjwg  judgment  in  lower  court,  9S  116^  1165. 

ZVI.  FUNISHHEHT  AND  PBEVENTION  07  CBUCE. 
Reprieve  by  governor,  S  1166. 
Term  of  Imprisonment,  §  1157. 
Imprisonment  in  addition  to  fine,  S  1168. 
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Particular  offenses  and  prosecution  there- 
for, see  specific  topics. 

Call  of  fecial  term  fon  criminal  cases, 
see  Courtt. 

Cost  of  prosecution,  see  CosU,  H  137-176. 

Fine  as  comiwnsation  to  owner  of  em- 
bezzled account,  see  Embezzlement,  §5  66-68. 

Criminal  rraponsibillty  for  setting  out 
Are,  see  Fires,  i  1. 

Failure  to  indict  as  grounds  for  release, 
see  Habeas  Corpus,  $  17. 

Indictment  and  Information,  see  Indict- 
ment and  Information. 

Waiver  of  defect  of  information  by  plea, 
gee  Indictment  and  Information,  51150-154. 

Prosecution  for  obstructing  highways,  see 
ffiffhwavs.  Sfi  1»6-198. 

Quallflcations  and  competency  of  Jurors, 
see  Jurif. 

Right  to  prosecute  fugltlTO  for  other  of- 
fense after  extradition,  see  Extradition, 
H  6,  7. 

Test  of  cause  whether  civil  or  criminal, 
see  J-Ctions,  (27. 

Criminal  responsibility  for  libel,  see 
Libel  and  Slander,  §§  129-139. 

Imprisonment  for  failure  to  pay  occupa- 
tion tax,  see  Licenses,  H  43-48. 

Creation  and  Jurisdiction  of  police  court, 
see  Municipal  Corporations,  Sf  146-150. 

Prosecution  for  violation  of  ordinance 
and  regulations  of  cities,  see  Municipal  Cor- 
porations, H  631-640. 

Disqualification  of  convicted  person  to 
hold  office,  see  Officers,  S  14. 

Pardon  of  convicts,  see  Pardon. 

Exemption  of  defendant  from  civil  proc- 
ras,  see  Process,  f 1 149-164. 

Management  and  government  of  prisons, 
see  Pritoni. 

Impeachment  of  witness  by  proof  of  con- 
viction of  crime,  see  Witnesses. 


I.  NATUBE  AND  ELEMENTS  OF  CBIMB 
AND  DEFENSES  IN  GENERAL. 
Making  cigarettes  as  criminal  offense,  see 

Cigarettes. 

Sale  of  diseased  animals,  see  Animal*, 
Sfi  109-111. 

Nature  of  crime  in  genenL 

1.  (1882.)  The  test  of  whether  an  ac- 
tion la  civil  or  criminal  is  whether  it  Is 
punishable  by  indictment.  Mitchell  v. 
State,  12  Neb.  638  (11  N.  W.  848). 

2.  (1889.)  In  order  that  an  attempt  to 
commit  a  crime  may  be  indictable,  It  must 
go  so  far  that  it  would  result  in  the  crime 
If  not  frustrated  by  extraneous  circum- 
stances. Mere  preparation  la  not  sufficient. 
Johnson  V.  •State,  27  Neb.  687  (43  N.  W. 
425). 

3.  (1895.)  A  crime  is  a  wrong  of  which 
the  law  takes  cognizance  as  Injurious  to  the 
public,  and  punishes  In  a  criminal  proceed- 
ing In  the  name  of  the  state.  Bohn^"  v. 
Bohner,  46  Neb.  204  (64  N.  W.  700). 

4.  (1899.)  The  state,  In  a  criminal  pros- 
ecution, may  not  Invoke  against  the  prisoner 
the  doctrine  of  estoppel.  Bailey  v.  State, 
57  Neb.  706  (78  N.  W.  284;  78  Am.  Bt  Rep. 
540). 

Power  to  punisfa  crime. 

6.  (1876.)  The  same  cu:t  may  consti- 
tute an  ofllense  against  both  the  state  and 
a  municipal  government,  and  both  may 
punish  it  without  Infringing  any  couatitu- 
tloual  right  City  of  BrovmviUe  v.  Cook, 
4  Neb.  101. 

Application  of  common  law. 

6.  (1903.)  While  there  are  In  this  state 
no  common-law  crimes,  the  definition  of  an 
act  which  is  forbidden  by  the  statute,  but 
not  defined  by  It.  may  be  ascertained  by 
reference  to  the  common  law.  State  v.  De 
Wolfe.  67  Neb.  321  (93  N.  W.  746). 

7.  (1903.)  In  this  state  all  public  of- 
fenses are  statutory  and  no  person  can  be 
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puniBhed  for  any  act  or  omission  not  made 
penal  by  the  plain  Import  of  the  written 
law.  State  v.  De  Wolfe,  67  Neb.  321  (93 
N.  W.  746>. 

8.  (1905.)  There  are  no  common  law 
Crimea  In  this  state.  Lonae  V.  Royal  Hiifhr^ 
landers,  75  Neb.  196  (110  N.  W.  1110). 

Statutory  provlaionm. 

9.  (1897.)   The  defining  of  crimes  and 

the  prescribing  of  punishment  therefor  Is 
a  legislative  function.  Davia  v.  State,  51 
Neb.  301  (70  N.  W.  984). 

10.  (1897.)  A  criminal  statute  Is  not 
void  for  uncertaint^r  which  prescribes  as  a 
punishment  for  doing  a  certain  act  the 
same  punishment  which  Is  prescribed  fon 
doing  another  named  act,  when  the  same 
criminal  code  defines  the  latter  act  and 
prescribes  Its  punishment.  Davit  v.  State, 
51  Neb.  301  (70  N.  W.  984). 

11.  (1897.)  The  legislature  of  Nebraska, 
In  the  enactment  of  the  Ohio  criminal  code, 
is  presumed  to  have  adopted  the  construc- 
tion therejf  by  the  courts  of  Ohio,  but  such 
construction  may  be  rejected  for  reasons 
which  would  require  the  overruliug  thereof 
had  It  been  first  adopted  in  Nebraska.  Mor- 
gan V.  state,  61  Neb.  672  (71  N.  W.  788). 

12.  (1898.)  In  order  to  punish  one  as 
for  a  crime  the  offense  must  be  within  the 
plain  Import  of  the  words  of  the  statute 
creating  or  defining  the  crime.  An  offense 
not  within  the  words  cannot  be  adjudged 
a  crime  because  within  the  reason  or  spirit; 
and  this  principle  cannot  be  evaded  by 
holding  that  one  performing  acts  which 
are  denounced  as  a  crime  when  committed 
by  a  particular  class  of  pet-sons  is  estopped 
from  denying  that  he  is  within  that  class, 
ifoore  V.  State,  63  Neb.  831  (74  N.  W.  319). 

13.  (1898.)  When  a  penal  statute  Is 
made  to  apply  only  to  a  certain  class  of 
persons,  tho  description  of  the  class  is  so 
far  descriptive  of  the  offense,  and  that  the 
person  charged  Is  within  tbe  class  is  a 
substantlTe  element  of  the  crime  Itself. 
Jfoore  V.  State,  53  Neb.  831  (74  N.  W.  319). 

14.  (1901.)  In  adapting  the  criminal 
code  the  legislature  Intended  to  provide 
a  rational  system  of  procedure  for  the  trial 
of  persons  accused  of  crime,  and  to  abolish 
tbe  hypertechnical  rules  of  the  common 
law.  Burlingim  v.  State,  61  Neb.  276  (85 
N.  W.  76). 

15.  (1901.)  A  statute  which  denounces 
an  act  as  criminal  does  not  cease  to  be  ef- 
fective because  another  statute  declares  the 


same  act  to  be  a  crime  when  done  at  t 
particular  place  or  under  special  circum- 
'stances.  Chapman  v.  State,  61  Neb.  888  (86 
N.  W.  907). 

16.  (1907.)  It  Is  no  obJecUon  to  a 
criminal  statute  that  It  does  not  provide 
the  minimum  penalty  which  may  be  im- 
posed for  its  violation.  Siren  v.  State,  78 
Neb.  778  (111  N.  W.  798). 

 BetroactlTe  operation. 

17.  (1884.)  Where  a  new  act  is  in  the 
very  words  of  a  statute  which  it  repeals, 
and  It  is  clear  that  the  repeal  and  reen- 
actment  were  Intended  to  continue  in  force 
the  uninterrupted  (q^eratlon  of  the  old*  stat- 
ute, they  will  be  so  construed.  And  this 
win  apply  to  crimes  committed  l>efore  the 
new  act  took  effect  State  v.  With,  15  Neb. 
448  (19  N.  W.  686). 

18.  (1884.)  A  law  which  makes  an  ac- 
tion done  before  Its  passage,  which  was  In- 
nocent when  done,  criminal,  and  punishes 
such  action,  or  that  aggravates  a  crime  or 
makes  it  greater  than  when  it  was  com- 
mitted, or  which.  In  relation  to  that  offense 
or  its  consequences  alters  the  situation  of 
the  party  to  his  disadvantage,  or  that 
changes  the  punishment  and  inflicts  greater 
punlshmoit  than  the  law  annexed  to 
the  crime  when  committed,  is  an  ex  post 
facto  law,  and  in  so  far  as  it  affects  tlie 
punishment  of  the  party  to  his  disadvan- 
tage is  void.  MaHon  v.  State,  16  N^.  349 
(20  N.  W.  289,  396). 

19.  (1884.)  On  tbe  20th  day  of  April, 
1883,  the  plaintiff  in  error  was  indicted 
for  the  crime  of  murder,  alleged  to  hare 
been  committed  on  the  15th  day  ot  May. 
1872,  which  was  before  the  taking  effect 
of  the  iH-esent  criminal  code.  Beld,  Thtt 
he  must  be  tried  by  tbe  law  in  force  at  tbe 
time  of  the  commission  of  the  alleged  of- 
fense. Marion  v.  State,  16  Neb.  349  (20  N. 
W.  289,  396). 

20.  (1884.)  The  repeal  of  a  crimlnil 
law  by  an  amendatory  act  ^Ich  changes 
the  repealed  act  only  by  reducing  the  pun- 
ishment, where  the  repeal  and  re-enactment 
were  Intended  to  continue  In  force  the  unin- 
terrupted operation  of  the  old  statute,  will 
ai^ly  to  crimes  committed  before  tbe  neir 
act  took  effect,  and  the  offender  may  iw 
punished  under  the  law  as  amended,  ffofr 
V.  state,  16  Neb.  601  (21  N,  W.  464). 

Criminal  intent. 

21.  (1883.)  "Wilful"  or  "wl!fnlly"  means 
the  commission  of  an  act  with  frae  actlrtv 
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of  the  perpetraWs  will.  MhOtler  v.  Btate, 
U  Neb.  181  (IS  N.  W.  830). 

Kaliee. 

82.  (1899.)  "Malice"  denotes  that  con- 
dition of  mind  which  Is  manifested  by  In- 
tentionally doing  a  wrongful  act  without 
Just  cause  or  excuse,  and  means  any  wilful 
or  corrupt  Intention  of  the  mind.  McVey 
V.  State,  67  Neb.  471  (77  N.  W.  1111). 

Degrees  of  offenses. 

23.  (1880.)  When  the  court.  In  affixing 
the  punishment  for  a  given  offense,  Is  au- 
thorized In  Its  discretion  to  consider  It 
either  as  a  felony  or  as  a  mere  misde- 
meanor, and  treat  It  accordingly,  the  pun- 
ishment which  the  court  actually  inaicts 
must  determine  tlie  grade  of  that  offense, 
especially  when  In  consequence  of  such  ot- 
fense  it  is  sought  to  deprive  the  offender 
of  civil  rights.  Gandv  v.  State,  10  Neb.  243 
(4  N.  W.  1019). 

Defenses  In  general. 

24.  (1 885. )  When  no  confession  or 
admission  of  guilt  has  been  made  by  a  party 
on  trial  for  a  criminal  offense,  it  is  im- 
material what  inducements  may  have  been 
held  out  to  him  for  the  purpose  of  obtain- 
ing a  confession  or  admission  of  guilt. 
McLain  V.  State.  18  Neb.  164  (24  N.  W. 
720). 

25.  (1887.)  The  fact  that  a  defendant 
was  acting  as  the  agent  of  another  in  the 
commission  of  an  offense  will  afford  no 
excuse  or  Justification  for  the  act  in  a  prose- 
cution therefor.  Allyn  v.  mate,  21  Neb.  693 
(33  N.  W.  212). 

26.  (1896.)  The  fact  that  an  accom- 
pKce  gave  state's  evidence  pursuant  to  a 
promise  of  Immunity  made  by  the  prose- 
cutor without  consent  of  the  court,  does  not 
constitute  a  legal  defense  to  a  prosecution 
against  the  accomplice.  Whitnej/  v.  SttUe, 
53  Neb.  287  (73  N.  W.  696). 

Alibi. 

Instructions  as  to  alibi,  see  post,  IS  628- 
633. 

27.  (1808.)  "Alibi."  as  employed  to  ex- 
press the  defense  of  the  accused  person  in 
a  criminal  action,  means  the  claim  of  the 
party  charged  of  presence  at  the  time  the 
crime  Is  pleaded  to  have  been  committed 
at  a  place  other  than  the  one  alleged  of  the 
crime.  Peyton  v.  State,  64  Neb.  188  (74  N. 
W.  597). 


n.  OAPAdTT  TO  OOHHTT  OBIME,  AND 

BBSPONSIBILXTY  FOB  CBIUE. 
In  graieral. 

28.  (1902.)  The  generally  accepted  test 
of  responsIbUlty  for  crime.  Is  the  capacity 
to  understand  the  nature  of  the  act  alleged 
to  be  criminal,  and  the  ability  to  distin- 
guish between  right  and  wrong  with  re- 
spect to  such  act.  Schwartz  v.  State,  66 
Neb.  196  (91  N.  W.  190);  (1904)  Bothwellv. 
State,  71  Neb.  747  (99  N.  W.  669). 

Insanity. 

29.  (1876.)  The  degree  of  mental  un- 
soundness, in  order  to  exempt  a  person 
from  punishment,  must  be  such  as  to  create 
an  Uncontrollable  Impluse  to  do  the  act 
charged.  If  It  be  found  insufficient  to  de- 
prive th^accused  of  ability  to  distinguish 
right  from  wrong,  he  should  be  held  re- 
sponsible for  the  consequences  of  his  act. 
-iVrioht  v.  State,  4  Neb.  407. 

30.  (1881.)  Where  an  individual  lacks 
the  mental  capacity  to  distinguish  right 
from  wrong,  in  reference  to  the  particular 
act  complained  of,  the  law  will  not  hold 
him  pespoDBlble.  ffawe  v.  State,  11  Neb. 
537  (10  N.  W.  452:  38  Am.  Rep.  375). 

31.  (1881.)  Where  insanity  is  shown  to 
exist,  whether  it  be  general  or  partial,  it 
there  remains  a  degree  of  reason  sufficient 
to  discern  the  difference  between  good  and 
evil  at  the  time  the  offense  was  committed, 
the  accused  Is  responsible  for  his  acts. 
Hawe  V.  State,  11  Neh.  537  (10  N.  W.  452; 
38  Am.  Rep.  375). 

32.  (1883.)  If  one  charged  with  crime 
have  the  mental  capacity  to  distinguish 
right  from  wrong  In  respect  to  the  partlc- 

'  ular  act  charged,  he  Is  responsible.  Hart 
V.  State,  14  Neb.  572  (16  N.  W.  905). 

33.  (1889.)  A  person,  though  of  weak 
mind,  but  with  sufficient  capacity  to  dis- 
tinguish right  from  wrong  In  respect  to  the 
particular  act  charged,  is  accountable  for 
his  acts,  and  the  plea  of  insanity  will  be 
unavailing.  Anderson  v.  State,  25  Neb.  660 
(41  N.  W.  357). 

34.  (1899.)  One  suffering  under  a  de- 
tect of  reason  to  such  an  extent  that  he  was 
incapable  of  distinguishing  between  right 
and  wrong  with  respect  to  a  particular  act 
Is  not  amenable  to  the  laws  against  crime 
for  having  committed  such  act.  Knights  v. 
State,  68  Neb.  226  (78  N.  W.  608;  76  Am. 
St  Rep.  78). 
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—  Moral  insanity. 

36.  (1902.)  Moral  Insanity  as  4  crim- 
inal defense,  U  not  recognized  In  tbls  state. 
One  who  knows  abstractly  what  is  right 
and  what  is  wrong,  musiE  at  bis  peril,  choose 
the  right  and  shun  the  wrong.  He  canno: 
yield  to  a  vicious  Impluse,  and  aKege  mer« 
weakness  of  will  as  an  excuse.  Schwartz 
V.  State,  66  Neb.  196  (91  N.  W.  190);  (1904) 
Bothwell  V.  State,  71  Neb.  747  (99  N.  W. 
COS). 

Intoxication. 
Admissibility  of  evidence  of  intoxication 

of  defendant,  see  post,  i  244. 

Instructions  as  to  -  intoxication,  see  post, 
f  627. 

36.  (1879.)  Temporary  insanity  pro- 
duced immediately  by  intoxlcatloi^  does  not 

destroy  responsibility  where  the  accused, 
when  sane  and  responsible,  made  himself 
voluntarily  drunk.  Schlencker  v.  State,  9 
Neb.  241  (1  N.  W.  857). 

37.  (1893.)  Intoxication  Is  no  Justifica- 
tion or  excuse  for  crime;  but  evidence  of 
excessive  Intoxication,  by  which  the  party 
is  wholly  deprived  of  reason.  It  the  Intox- 
ication was  not  indulged  In  to  commit 
crime,  may  be  submitted  to  the  jui7  for  it 
to  consider  whether  In  fact  a  crime  has 
been  committed,  or  to  determine  the  degree, 
where  the  oftense  consists  of  several  de- 
grees. O'Gradjf  v.  State,  36  Neb.  820  (64  N. 
W.  656). 

38.  (1898.)  Drunkenness,  in  law,  Is  no 
excuse  for  the  commission  of  crime.  Davis 

'v.  State,  64  Neb.  177  (74  N.  W.  699).- 

m.  PABTIE8  TO  0PFENSE8. 

Parties  to  prosecution,  see  Indictment  and 
Information,  SS  86-107. 

Frlndpals. 

39.  (1878.)  Principals  in  the  second 
degree  are  those  who  do  not  with  their 
own  hands  commit  the  act,  but  are  present 
aiding  and  abetting  It  Walrath  v.  State, 
8  Neb.  80. 

40.  (1881.)  There  Is  no  substantial  dif- 
ference between  prinlcpals  In  the  flrst  and 
second  degrees.  The  distinction  is  nominal 
merely.  Cooney  v.  BurJee,  11  Neb.  268  (9 
N.  W.  57). 

41.  (1903.)  Under  the  criminal  code, 
the  law  does  not  distinguish  between  prin- 
cipals In  the  first  and  second  degrees. 
Jahnke  v.  State,  68  Neb.  154  (94  N.  W.  158). 


 Aiding  or  abetting. 

Alder  and  abettor  to  assault,  see  Aumlt 
and  Battery,  %  63. 

42.  (1894.)  All  persons  who,  being  pres- 
ent, aid,  assist,  or  attet  In  the  commission 
of  a  felony  may  be  prosecuted  as  principals. 
Bill  V.  State,  42  Neb.  603  (60  N.  W.  916). 

43.  (1895.)  Sections  1  and  2  of  the 
criminal  code,  so  far  as  they  define  acces- 
sories, are  declaratory  of  the  common  law. 
One  who  Is  present  when  the  crime  is  com- 
mitted, aiding  and  assisting  therein,  is  not- 
withstanding these  sections,  a  prlndpal,  al- 
though his  hand  was  not  the  Instromait 
through  which  the  crime  was  perpetrated 
Dixon  V.  State,  46  Neb.  298  (64  N.  W.  961). 

44.  (1896.)  Section  1  of  the  criminal 
code  Is  declaratory  merely  of  the  common 
law  rule  by  which  an  accessory  before  the 
fact  is  defined  as  one  who  aids,  abets,  or 
procures  the  commission  of  ~a  felony  br 
another  in  his  absence,  and  does  not  refer 
to  one  who,  being  present  at  the  commis- 
sion of  a  crime,  aids  or  assists  tberein. 
Gasev  V.  State,  49  Neb.  403  (68  N.  W.  643). 

46.  (189S.)  The  effect  of  section  1  of 
the  criminal  code  la  to  make  tbe  aiAiag, 
abetting,  or  procuring  of  another  to  commit 
a  felony  a  substantive  and  Independent 
crime.  Oerter  v.  State.  67  Neb.  185  (77  N. 
W.  367). 

46.  (1903.)  One  by  wbose  Incitement 
or  instigation  a  felony  Is  committed,  when 
he  Is  neither  actually  nor  constructiTely 
present,  Is  an  aider,  abettor  or  procurer 
within  the  meaning  of  secllon  1  of  the  crim- 
inal code.  Lamb  v.  State,  69  Neb.  212  (96  N. 
W.  1050). 

47.  (1903.)  Section  1  of  the  criminal 
code,  declaring  that  any  person  who  pro- 
cures another  to  commit  a  felony  shall  t>e 
punished  by  imprisonment,  ■  which  was 
adopted  in  1873,  is  applicable  to  all  acta 
made  felonies  by  subsequent  legislation. 
Lamb  V.  State,  69  Neb.  212  (95  N.  W.  1050). 

Accessories  before  the  fact. 

Accessory   to   crime   of   abortion,  see 

Abortion,  §  2. 

Accessories  to  crime  of  embezzlement,  see 
Embezzlement, 

48.  (1894.)  Where  Intent  Is  an  element 
of  a  crime,  one  who  does  not  participate  In 
the  Intent,  and  is  without  knowledge  of  it, 
cannot  be  guilty  as  an  accessory  before  the 
fact.  Wagner  v.  State,  43  Neb.  1  (61  N.  W. 
86). 
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49.  (1894.)  In  misdemeanors  there  are 
no  accessories.  Those  whose  conduct  is 
such  that  it  would  constitute  them  acces- 
sories before  the  fact,  if  the  principal  of- 
fense were  a  felony,  are,  'if  it  be  a  misde- 
meanor, guilty  as  principals.  Wagner  v. 
State,  43  Neb.  1  (61  N.  W.  85). 

4Sa.  (1908.)  One  who  advises  others  to 
rcmmit  larceny,  but  who  Is  several  miles 
distant  at  the  time  of  the  commission  of 
the  offense,  and  who  takes  no  part  therein, 
but  assists  In  the  disposal  of  the  proceeds 
after  the  theft  has  been  fully  committed, 
is  not  a  principal,  but  an  accessory.  Sfcid- 
more  v.  State,  80  Neb.  698  (116  N.  W.  288). 

IV.  JTTBISDICnON. 
In  general. 

50.  (1897.)  Jurisdiction  to  pronounce  a 
particular  sentence  is  as  essentia]  as  Juris- 
diction the  person  and  subject-matter. 
In  re  ?: .   .j.  50  Neb.  481  <70  N.  W.  51). 

Supreme  court. 

51.  (1902.)  The  only  authority  the  su- 
preme court  has  to  take  cognizance  of 
crimes,  Is  that  given  by  the  constitution 
in  the  grant  of  appellate  Jurisdiction.  State 
V.  Mi$souH  P.  R.  Co.,  64  Neb.  679  (90  N.  W. 
877). 

County  Judgre. 

52.  ( 1886.)  When  a  defendant  is  ar- 
rested upon  a  complaint  filed  with  the 
county  Judge  charging  a  misdemeanor,  and 
such  defendant  upon  arraignment  before 
such  Judge  pleads  guilty  to  the  charge  pre- 
ferred, the  county  Judge  has  authority,  un- 
der section  313  of  the  criminal  code,  to 
render  Judgment  of  a  couTictlon,  within  his 
Jusrldlctlon,  and  enforce  the  same  by  Im- 
priaonment,  as  in  other  cases  <tt  a  convic- 
tion of.  misdemeanor.  Ex  parte  Maule,  19 
Neb.  273  (27  N.  W.  119). 

53.  (1898.)  The  criminal  Jurisdiction 
of  a  county  court  or  county  Judge  is  the 
same  as  that  of  a  Justice  of  the  peace.  In 
re  Chenoweth,  66  Neb.  688  (77  N.  W.  63). 

64.  (1898.)  Section  16,  article  VI  of  the 
constitution,  does  not  invest  the  county 
courts  of  tbe  state  with  any  criminal  Juris- 
diction whatsoever,  but  authorizes  the  leg- 
islature to  define  the  criminal  Jurisdiction 
of  such  courts  within  certain  limitations. 
tn  re  Chenoweth,  66  Neb.  0S8  (77  N.  W. 
63). 

Justices  of  the  peace. 

55.  (1893.)  A  justice  of  the  peace  has 
no  Jurisdiction  to  sit  as  a  trial  court  in  a 


criminal  case  where  the  statute  creating 
the  offense  provides  that  the  punishment 
may  be  both  a  fine  and  imprisonment  In 
such  case  the  Justice  can  proceed  only  as  an 
examining  magistrate.  State  v.  Yates,  36 
Neb.  287  (54  N.  W.  429). 

56.  (1895.)  The  Jurisdiction  of  Justices 
of  the  peace  Is  by  section  18,  article  VI  of 
the  constitution,  limited  to  offenses  for 
which  the  penalty  prescribed  does  not  ex- 
ceed three  months'  imprisonment  In  the 
county  Jail,  or  a  fine  not  exceeding  $100. 
Keeshan  v.  State,  46  Neb.  155  (64  N.  W. 
695). 

57.  (1895.)  The  only  authority  of  a 
Justice  of  the  peace  undw  section  17.  crim- 
inal  code,   previous   to   the  amendment 

thereof  in  1893,  was  that  of  an  examining 
magistrate.  Keeshan  v.  State,  46  Neb.  155 
(64  N.  W.  696). 

Police  Judge. 

68.  (1877.)  The  police  judge  in  cities' of 
the  first  class  has  no  Jurisdiction  in  cases 
of  felony,  except  to  recognize  the  accused 
to  appear  before  the  district  court  for  trial. 
Thompson  v.  State,  6  Neb.  102). 

Crianes  committed  on  Indian  reservations. 

59.  (1876.)  The  federal  courts  have  no 
jurisdiction  of  the  crime  of  larceny  alleged 
to  have  been  committed  on  an  Indian  reser- 
vation in  the  state  of  Nebraska.  Painter 
V.  Ivee,  4  Neb.  122. 

60.  (1884.)  "Hie  courts  of  this  state 
have  Jurisdiction  and  authority  to  try  and 
punish  parties  for  crimes  committed  on  the 
Indian  reservations  within  the  state.  Marion 
V.  State,  16  Neb.  349  (20  N.  W.  289,  396); 
(1886)  Marion  v.  State,  20  Neb.  233  (29  N. 
W.  911;  57  Am.  Rep.  825). 

61.  <1886.)    The   courts   of   this  state 

have  no  authority  to  prosecute  and  punish 
one  Indian  for  a  crime  committed  against 
another  on  the  reservation  to  which  they 
each  belong,  so  long  as  they  maintain  their 
tribal  relations.  Ex  parte  Grose,  20  Neb. 
417  (30  N.  W.  428). 

V.  VENtTE. 

A.  Place  of  Bringing  Prosecution. 

Venue  of  prosecution  for  embezslement, 
see  Embezzlement,  S  12. 

County  or  district  where  offense  Is  com- 
mitted. 

62.  (1881.)  A  district  court  while  sit- 
ting In  one  county,  has  no  Jurisdiction  over 
crimes  committed  In  any  other  organized 
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county.  OUv«  v.  State,  11  Neb.  1  (7  N.  W. 
444). 

68.  (1881.)  Under  eectlon  11  oC  tbe  bUl 
of  rights,  providing  that  one  accused  of 
crime  shall  bare  a  trial  In  the  "county  or 
district"  fn  which  the  offense  Is  alleged  to 
have  been  committed,  the  term  "district" 
means  the  dlTislon  of  the  state,  from  which 
a  Jury,  for  the  partlfiular  term,  may  l^Uy 
be  drawn.  Olive  v.  State,  11  Neb.  1  (7  N.  W. 

444). 

64.  (1894.)  By  the  word  "district,"  aa 
used  In  section  11,  bill  of  rights,  providing 
place  of  trial  in  criminal  cases,  is  not 
meant  "Judicial  district."  but  that  portion 
of  th^  terrltoi7  of  the  state  over  which  a 
court  may  at  a  particular  sitting  exercise 
power 'in  criminal  matters.  State,  ex  rel. 
Scott,  V.  Crinklaic,  40  Neb.  769  (B9  N.  W. 
370). 

65.  (1894.)  The  object  of  the  provision 
In  section  11  of  the  bill  of  rights,  for  the 
trial  of  criminal  prosecutions  In  tbe  county 
or  district  where  the  crime  Is  allaged  to 
have  been  committed,  was  to  embody  In  the 
fundamental  law  of  the  state  tbe  rule  of 
the  common  law  by  which  the  aeeused  was 
entitled  to  a  trial  before  a  jury  of  the 
vicinage  or  neighborhood,  in  order  that  he 
might  have  the  benefit  of  his  good  char- 
acter. State,  ex  rel.  Scott,  v.  Orinklaw,  40 
Neb.  759  (59  N.  W.  370). 

66.  (1894.)  The  word  "district,"  as  used 
In  section  If,  bill  of  rights,  providing  place 
of  trial,  may,  and  generally  does,  refer  to 
the  county  where  the  crime  Is  supposed  to 
have  been  committed,  but  also  Include  any 
and  all  territory,  by  law,  attached  to  such 
county  for  Judicial  purposes.  State,  ex  reh 
Scott,  V.  Crinklaw,  40  Neb.  769  (59  N.  W. 
370). 

67.  (1894.)  The  constitutional  right  to 
a  trial  before  a  jury  of  tbe  county  or  dis- 
trict where  the  crime  Is  alleged  to  have 
been  committed  is  a  mere  personal  privilege 
of  the  accused,  and  not  conferred  upon  him 
from  any  consideration  of  public  policy. 
State,  ex  rel.  Scott,  v.  Crinklaw,  40  Neb. 
759  (59  N.  W.  370). 

 Waiver  of  right. 

68.  (1894.)  When  the  defendant  In  a 
criminal  case  makes*  application  for  a 
change  of  venue  under  the  provisions  of 
the  criminal  code,  he  thereby  waives  the 
constitutional  right  to  a  trial  before  a  Jury 
of  tbe  county  on  district  where  the  crime 


Is  alleged  to  have  been  .  committed.  State, 
ex  rel.  Scott,  v,  Crinklaw,  40  Neb.  769  (£1 
N.  W.  870). 

OitenBes  committed  in  anorganiaed  teni< 
toiy. 

69.  (1876.)  The  act  of  Febraary  S5, 
1876,  authorizing  any  judge  of  the  district 
court  to  designate  the  county  in  his  dis- 
trict where  an  indictment  may  be  found, 
and  persons  tried  for  felony  committed  in 
any  unorganized  county  attached  to  sn:ii 
district,  or  In  any  county  where  no  district 
courts  are  held,  so  far  as  It  applies  to  sncb 
unorganised  counties,  is  not  uncoostito- 
tlonal;  and  the  court  of  any  county  so 
designated  has  jurisdiction  of  the  offense. 
Dodge  V.  State,  4  Neb.  220. 

70.  (1876.)  If  tbe  Indictment  oootiin 
an  averment  of  designation  under  the  act 
authorizing  tbe  district  Judge  to  des^ie 
tbe  county  In  which  to  find  the  sam£,  snfli- 
clent  appears  of  record  to  show  that  the 
court  had  jurisdiction,  though  no  distinct 
copy  of  the  order  of  the  Judge  be  set  forth 
therein.  Dodge  v.  State,  4  Nelk  S20. 
[Overruled.  Aultman  v.  MarUn,  49  Neb. 
103  (68  N.  W.  340).] 

71.  (1881.)  A  county  which  has  been 
organized  for  local  government,  under  tbe 
law  providing  therefor,  must  be  considered 
as  organized  for  judicial  purposes  wltbia 
the  meaning  of  act  of  February  24,  187S. 
providing  that  when  a  crime  Is  committed 
"within  any  unorganized  county"  the  in- 
dictment may  be  found  and  the  trial  bad 
In  another  county.  Olive  v.  State,  It  Neb.  1 
(7  N.  W.  444). 

72.  (1882.)  Unorganized  territory  at- 
tached to  a  county  for  "election,  Jodictal 
and  revenue  purposes"  Is,  for  such  purposes 
a  part  of  such  county,  and  the  district  coun 
Sitting  in  that  county  has  Jurisdiction  over 
crimes  committed  In  said  unorganized  terri- 
tory. Ex  parte  Crawford,  12  Neb.  379  (11 
N.  W._494). 

73.  (1887.)  Under  chapter  10  of  the 
Revised  Statutes  of  1866.  all  unorganized 
counties  were  attached  to  tbe  nearest  or- 
ganized  county  directly  east,  for  election. 
Judicial,  and  revenue  purposes;  therefore, 
where  a  murder  was  alleged  to  have  been 
committed  in  the  county  of  SIoui.  'he 
party  accused  of  committing  the  same  could 
not  be  indicted  and  tried  for  the  offense  In 
Cheyenne  county.  It  being  directly  south  of 
Sioux  county.  Bx  parte  Corr,  22  Neb.  535 
(35  N.  W.  409). 
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74.  (1904.)  StatutoB  examined,  and  Aeld 
that,  by  law,  the  territory  defined  by  the 
l^Elatlve  act  of  1887  a8  Arthur  county  Is 
attached  to,  and  is  within  the  Jurisdiction 
ot  Mcpherson  county,  and  that  the  district 
court  of  that  county  has  juPisdiction  ot 
crimes  committed  within  such  territory. 
Robinson  V.  State,  71  Neb.  142  (98  N.  W. 
C94). 

B.  Chan^  of  Venue. 
Power  of  court  In  general. 

75.  (1889.)  The  statute  as  to  change 
ot  Tenue  in  criminal  cases  confers  upon  the 
district  court  in  the  county  where  the  of- 
fense was  committed  power  to  order  a 
change  of  venue  to  an  adjoining  county, 
but  such  power  is  confined  to  the  Jurisdic- 
tion of  the  county  where  the  offense  was 
committed.  Gandy  v.  State,  27  Neb.  707  (43 
N.  W.  747.  44  N.  W.  108). 
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and  may  be  overruled  for  that  reason  alone 

Olive  V.  State,  11  Neb.  1  (7  N.  W.  444). 

 Affidavits. 

80.  (1876.)  Counter-affidavits  may  be 
filed  on  application  for  a  change  of  venue 
in  a  criminal  prosecution.  Smith  v.  State, 
4  Neb.  277. 


Discretion  of  court. 

76.  (1881.)  An  application  by  accused 
for  a  change  of  the  place  of  trial,  is  ad- 
dressed to  the  sound  discretion  of  the 
trial  court,  and  unless  abuse  thereof  is 
clearly  shown,  a  decision  on  such  appllca* 
tlon,  will  not  be  interfered  with.  Olive  u.. 
State,  U  Neb.  1  (7  N.  W.  444). 

77.  (1876.)  Applications  for  change  of 
venue,  are  addressed  to  the  sound  discre- 
tion ot  the  court,  and  its  ruling  thereon 
will  not  be  disturbed,  where  there  is  no 
abuse  of  that  discretion.  Smith  v.  State, 
4  Neb.  277;  (1900)  WeUh  v.  State,  60  Neb. 
101  (82  N.  W.  368);  (1901)  ArgaMght  v. 
State.  62  Neb.  402  (87  N.  W.  146);  (1902) 
Qomr>erry  v.  State,  66  Neb.  312  (92  N.  W. 
906);  (1903)  Jahnke  v.  State,  68  Neb.  154 
(94  N.  W.  158);  (1905)  Sweet  v.  State,  75 
Neb.  263  (106  N.  W.  31). 

78.  (1905.)  If  there  Is  such  a  prejudice 
in  the  minds  of  the  people  of  the  county 
against  the  defendant,  or  such  a  firm  con- 
viction ot  his  guilt  of  the  crime  charged 
against  him  that  there  is  substantial  and 
well-founded  reason  to  believe  that  he  can- 
not obtain  a  fair  trial  in  the  county,  the 
constitution  requires  that  the  venue  be 
changed.  The  trial  court  must  exercise  dis- 
cretion In  determining  these  facts,  but  has 
no  discretion  to  refuse  the  change  of  venue 
when  these  facts  appear.  Lucas  v.  State, 
75  Neb.  11  (105  N.  W.  976). 

Application. 

79.  (1881.)  A  motion  for  a  change  ot 
plan  of  trial  to  a  particular  county  is  bad. 


Determination. 

80a.  (1S84.)  In  the  trial  upon  an  In- 
dictment for  rape  and  assault  with  Intent 
to  commit,  the  trial  coming  on  a  few  weeks 
after  the  charge  was  made,  the  accused  filed 
aflKdavits  of  leading  citizens  showing  a 
strong  bias  and  prejudice  against  him,  so 
that  a  felr  trial  could  not  be  had  in  that 
county,  and  the  affidavits  filed  on  behalf  of 
the  state  did  not  deny  these  statements  In 
clear  and  direct  language.  Held,  That  a 
change  of  venue  should  have  been  granted. 
Richmond  v.  State,  16  Neb.  388  (20  N.  W. 
282). 

81.  (1901.)  It  la  not  error  to  overrule  an 
application  for  a  change  of  venue  In  a  crim- 
inal trial  when  from  all  the  evidence  intro- 
duced in  support  and  in  resistance  ot  the 
application,  there  Is  not  shown  to  exist  any 
reasonable  ground  for  the  belief  that  the  de- 
fendant cannot  have  a  fair  and  impartial 
trial  In  the  county  from  which  a  change  of 
venue  is  applied  tor.  Argabright  v.  State, 
62  Neb.  402  (87  N.  W.  146). 

82.  (1902.)  If  from  the  showing  made 
In  support  of  and  against  the  ifkotlon  for  a 
change  ot  venue  In  a  criminal  case,  there 
is  no  reasonable  ground  shown  on  which  to 
found  a  belief  that  the  accused  cannot  have 
a  f&lT  and  impartial  trial  In  the  county 
-where  the  oftense  is  alleged  to  have  been 
committed,  it  is  not  error  to  deny  such  mo- 
tion. Goldsberry  v.  State,  66  Neb.  312  (92 
N.  W.  906);  (1906)  Sweet  v.  State,  75  Neb. 
263  (106  N.  W.  31). 

83.  (1903.)  If,  upon  the  showing  made 
in  support  of  and  against  an  application  for 
a  change  of  venue.  It  does  not  appear  that 
there  ezUts  reasonable  grounds  on  which 
to  found  a  belief  that  the  defendant  can- 
not have  a  Just  trial  in  the  county  by  a 
fair,  unbiased  and  Impartial  Jury,  the  trial 
court  may  properly  overrule  the  applica- 
tion. Jdhnhe  v.  State,  68  Neb.  154  (94  N. 
W.  158). 

Transmission  of  record. 

84.  (1877.)  On  a  change  of  venue  in  a 
criminal  case,  the  original  Indictment  must 
be  transmitted  to  the  clerk  of  the  court 


886 


Digitized  by 


S86 


CRIMINAL  LAW. 


to  which  the  venue  la  changed.  Preuit  v. 
People,  5  Neb.  377. 

85.  (1S95.)  Upon  8  change  of  venue  In 
a  criminal  cause  to  an  adjoining  county,  the 
clerk  of  the  court  In  which  the  indictment 
or  Information  was  filed  must  transmit  to 
the  clerk  of  the  court  to  which  the  venue 
ib  changed  a  certlflcate  transcript  of  the  pro- 
ceedings In  the  case,  together  with  the  orig- 
inal Indictment  or  Information.  Borr  v. 
State,  46  Neb.  458  (63  N.  W.  8S6). 

Prosecuting  attorney. 

86.  ( 1889.  >  Upon  the  removal  of  a 
criminal  prosecution  from  the  county  in 
which  the  offense  was  committed,  to  an  ad- 
Joining  county  upon  change  of  venue,  11  1b 
not  the  duty  of  the  county  attorney  of  the 
former  county  to  follow  the  case  to  the 
latter  county,  but  it  Is  the  duty  of  the 
county  attorney  of  such  adjoining  county 
to  represent  the  state  In  the  prosecution  of 
the  case;  and  In  such  case  where  the  county 
attorney  of  the  adjoining  county  is  under 
the  disability  of  having  appeared  in  the 
case  as  counsel  for  the  accuKd,  It  is  the 
duty  of  the  court  to  appoint  an  attorney 
to  act  as  county  attorney  in  the  prosecution. 
Gandv  v.  State,  27  Neb.  707  (48  N.  W.  749, 
44  N.  W.  108). 

VI.  I/tlOTATION  OF  FBOSECUTIOir. 

Necessity  of  pleading  statute,  see  post, 

§  182. 

Iiimitatlon*appIica1ile. 

87.  .(1896.)  A  prosecution  for  a  misde- 
meanor, where  the  penalty  fixed  by  statute 
is  restricted  to  a  fine  of  not  exceeding  $100 
and  to  Imprisonment  not  exceeding  three 
months,  must  be  Instituted  within  one  yean 
from  the  time  such  offense  was  committed. 
JoiJy  V.  State,  43  Neb.  857  (62  N.  W.  300). 

Commencement  of  prosecution. 

88.  (1898.)  The  filing  of  an  Informa-. 
tloo  In  the  district  court  In  term  time,  and 
not  the  filing  of  the  complaint  with  the 
county  judge,  held  the  commencement  of 
the  prosecution  within  the  meaning  of  the 
statute  of  limitations.  State  v,  Robertson, 
66  Neb.  41  (75  N.  W.  87). 

Vn.  TOBXEB  JBOFABBT. 

Plea  of  former  Jeopardy,  see  post,  H 188- 

189. 

Mistrial  or  conviction  for  petit  larceny 
as  former  Jeopardy, 'see  Larceny,  18  29,  30. 

In  general. 

89.  (1882.)  The  constitutional  Inhlbt- 
tloQ  as  to  Jeopardy  applies  only  to  criminal 


proceedings,  such  offenses  as  are  designated 
by  our  statute  as  felonies  and  mlede- 
meanors,  and  does  not  apply  to  mere  civil 
actions  for  the  recovery  of  penalties 
Mitchell  V.  State,  12  Neb.  538  (11  N.  W. 
848). 

90.  (1892.)  The  fundamental  law  of  the 
state  as  well  as  that  of  the  United  States, 
forbids  that  one  shall  be  put  twice  in  Jeop- 
ardy for  the  same  act  In  re  Jones,  35 
Neb.  499  (53  N.  W.  468). 

91.  (1906.)  To  constitute  a  former  jeop- 
ardy. It  must  appear  that  the  defmdant 
waa  put  upon  trial  before  a  court  havhig 

jurisdiction,  upon  an  Indictment  or  an  hi- 
formation  sufficient  in  form  and  substance 
to  sustain  a  conviction,  and  that  the  Jury 
were  impaneled  and  sworn,  and  thtu 
charged  with  his  deliverance.  AteinJt^ler 
V.  State,  77  Neb.  331  (109  N.  W.  396). 

Prosecution  in  foreign  country. 

92.  (1877.)  The  rule  of  constitutional 
law  cannot  span  country  and  country  in 
such  a  way  as  to  cause  jeopardy  in  one 
country  to  free  the  party  from  trial  In 
another,  but  as  "a  sort  of  merciful  dispen- 
sation" a  court  may  consider  favorably  the 

'tact.  If  it  exists,  that  the  accused  had  been 
prosecuted  and  punished  for  the  same  of- 
fense in  a  foreign  country,  when  it  appears 
that  he  was  convicted  and  his  punishment 
was  full  and  complete.  Marshall  v.  State. 
6  Neb.  120  (29  Am.  Rep.  363). 

JttTlsdiction  as  element  of  former  Jeopardy. 

93.  (1877.)  It  Is  indispensable  to  tbe 
plea  of  former  conviction  that  the  court 
whose  record  Is  relied  upon  to  sustain  it. 
had  Jurisdiction  of  the  offense.  Thompson 
V.  State,  6  Neb.  102. 

94.  (1907.)  The  judgment  of  a  court 
having  no  Jurisdiction  of  the  subject-matter 
does  not  constitute  a  bar  to  the  second 
prosecution  based  upon  the  same  charge  as 
that  upon  which  the  first  judgment  vas 
pronounced.  Pe(er«on  v.  State,  79  N^.  132 
(112  N.  W.  806). 

Preliminary  examlnaticai. 

95.  (1880.)  Where  a  person  accused  of  ut 
offense  Is  arrested  and  taken  before  a  magis- 
trate for  examination  and  is  discharged, 
such  discharge  does  not  bar  another  examin- 
ation for  the  same  offense,  before  the  same 
or  another  magistrate,  upon  a  new  complaint 
being  filed.  An  examination  Is  not  a  trial 
In  re  Oarst,  10  Neb.  78  (4  N.  W.  611). 

96.  (1901.)   A     plea     in  abatement. 
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grounded  on  the  fact  that  defendant  had 
two  preliminary  examinations  and  that  on 

the  flrot  he  v/as  held  for  a  lower  grado  of 
crime  than  upon  the  one  which  1b  tiie  basis 
of  the  informatior  filed  against  him,  is  de- 
murrable. Thompson  V.  Btate,  61  Neb.  210 
(85  N.  W.  62;  87  Am.  St.  Rep.  453). 

97.  (1902.)  A  second  preliminary  hear^ 
Ing  may  be  had  where  the  first  has  resalted 
in  a  discharge  of  the  accused.  Van  Buren 
V.  State,  65  Neb.  223  (91  N.  W.  201). 

Discharge  of  Jury  witbont  verdict. 

98.  (1884.)  The  defendants  were  In- 
dicted upon  arraignment,  pleaded  not  guilty, 
and  a  Jury  was  Iminneled  to  try  the  cause. 
The  defendants  objected  to  any  testimony 
being  given  In  support  of  the  Indictment 
for  the  reason  that  It  did  not  charge  the 
commission  of  a  crime.  The  objection  was 
sustained  and  the  jury  discharged  without 
a  verdict  and  without  objection  by  the  de- 
fendants; Held,  That  this  did  not  consti- 
tute an  acquittal  which  could  be  plead  and 
maintained  as  a  plea  in  bar  to  a  subse- 
quent Indictment.  8tate  v.  PHebnow,  16 
Neb.  131  (19  N.  W.  628). 

99.  ( 1897: )  Prisoner  held  not  entitled 
to  a  discharge  on  ground  of  former  Jeop- 
ardy upon  a  record  showing  that  after  a 
trial  began  a  member  of  the  Jury  became 
sick;  that  the  juror  was  examined  by  a 
commission  and  found  to  be  insane;  and 
that  the  jury  was  discharged.  Davis  v. 
State,  51  Neb.  301  (70  N.  W.  984). 

100.  (1897.)  Insanity  of  a  Juror  heldto 
be  a  calamity  authorizing  the  discharge  of 
a  Jury.  Davis  v.  Btate,  61  Neb.  301  (70  N. 
W.  984). 

101.  (1901.)  Whether  a  mistrial  result- 
ing from  the  discharge  of  a  Jury  because  of 
the  Illness  of  one  of  Its  members  consti- 
tuted fOTmer  Jeopardy  not  decided.  Sharp  v. 
8taU.  61  Neb.  187  (85  Ni  W.  38). 

Acquittal  as  to  part  of  counts. 

102.  (1899.)  Where  an  Information,  In 
different  counts,  charges  separate  and  dis- 
tinct crimes,  and  the  accused,  on  the  trial, 
is  acquitted  on  a  count  charging  one  crime 
but  is  convicted  on  a  count  charging  an- 
other crime,  he  cannot,  on  a  new  trial  being 
granted,  be  tried  tor  the  offense  qt  which  he 
was  BCduitted  at  the  former  trial.  Qeorge 
V.  State,  59  Neb.  163  (80  N.  W.  486). 

Judgment  reversed. 

103.  (189E.)  When  the  defendant  in  a 
criminal  prosecution  is  adjudged  guilty  of 


the  crime  charged,  and  subsequently  pro- 
cures  a  reversal  of  the  Judgment  of  convic- 
tion oh  account  of  error  by  the  trial  court, 
he  will  be  held  to  have  v/alved  his  right  to 
object  to  further  prosecution  on  the  ground 
that  he  has  been  once  put  In  jeopardy.  Mo- 
Ginn  v.  State,  46  Neb.  427  (65  N.  W.  46; 
60  AnL  St  Rep.  617;  30  L.  R.  A.  460). 

104.  (1904.)  An  Ineffectual  attempt  of 
the  district  court  to  render  a  judgment  on 
a  verdict  according  to  the  provisions  of  the 
law,  does  not  deprive  that  court  of  the 
power  to  pronounce  a  valid  Judgment 
against  the  accused.  McOormicJe  v.  State, 
71  Neb.  505  (99  N.  W.  237). 


'Confinement  under  Judgment. 


105.  (1895.)  The  confinement  of  a  con- 
vict from  the  date  of  conviction  until  the 
date  fixed  for  his  execution  Is  not  a  part  of 
the  penalty  for  a  capital  offense.  McGinn  v. 
State,  46  Neb.  427  (65  N.  W.  46;  50  Am.  St. 
Rep., 617;  30  L.  R.  A.  450). 

106.  (1895.)  While  the  practice  of  con- 
fining persons  convicted  of  capital  offenses 
from  the  date  of  sentence  until  the  day  of 
execution  has  prevailed  from  time  Imme- 
morial, such  confinement  Is  not  a  part  of 
the  penalty,  although  a  necessary  Incident 
thereof,  and  the  power  of  the  court  In  that 
regard  does  not  rest  upon  any  positive  pro- 
vision of  statute.  McGinn  v.  State,  46  Neb. 
427  (65  N.  W.  46;  60  Am.  St  Rep.  617;  30 
L.-R.  A.  450). 

107.  (1904.)  Confinement  In  tbe  peni- 
tentiary under  a  void  or  erroneous  sen- 
tence, because  of  the  failure  of  the  accused 
to  obtain  a  suspension  of  his  sentence  dur- 
ing the  pendency  of  his  proceedings  In  er- 
ror, is  in  no  sense  a  part  execution  of  a 
legal  sentence;  and  by  the  rendition  and 
execution  of  a  legal  judgment,  the  accused 
Is  not  twice  punished  for  the  same  offense. 
McCormicle  v.  State,  71  Neb.  50B  (99  N.  W. 
237). 

Identity  of  offenses. 

108.  (1877.)  A  conviction  for  petit  lar- 
ceny, for  stealing  goods  of  tbe  value  of  $35, 
by  a  police  court  Is  no  bar  to  an  Indictment 
for  grand  larceny  for  stealing  the  same 

goods.   Thompson  v.  State,  6  Neb,  102. 

109.  (1877.)  If  the  accused  Is  charged 
In  one  count,  in  an  indictment,  with  an  of- 
fense for  which  he  was  convicted  In  a  for- 
eign country,  and  also  in  a  second  count  Is 
charged  with  a  different  and  distinct  of- 
fense, the  plea  of  autrefois  convict  la  bad. 
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Uarshttll  V.  State,  6  Neb.  120  (29  Am.  St 

Rep.  363). 

110.  (1901.)  A  prosecution  for  burglary 
resulting  In  a  mistrial  Is  not  a  bar  to  a 
prosecution  for  larceny  resulting  from  tbe 
turglary.  Sharp  v.  State,  61  Neb.  187  (85 
N.  W.  38). 

111.  ( 1907. )  "When  a  plea  of  former 
jeopardy  is  made  by  reason  of  autrefois 
acquit,  the  test  to  determine  the  idsntity 
of  the  two  offenses  is  whether  tbe  evidence 
necessary  to  convict  In  the  second  case  was 
admissible  under  the  former  charge,  related 
to  the  same  crime,  and  was  sufficient  to 
have  warranted  a  conviction  upon  tbe  for- 
mer charge.  Warren  v.  State,  79  Neb.  626 
(113  N.  W.  143). 

112.  -  (1907.)  An  acquittal  of  the  defend- 
ant upon  the  charge  of  the  murder  of  one 
LAusten,  held  not  to  be  a.  bar  to  a  prosecu- 
tion for  the  crime  of  robbery  of  Lausten 
committed  at  or  about  tlie  time  of  the  kill- 
ing. Warren  v.  State,  79  Neb.  626  (ll'S  N. 
W.  143). 

Tin.  PRUT.TlfTWABT  COMPLAINT  AND 
WXAMTTfATrOH. 

Pleading  want  of  preliminary  examina- 
tion, see  post,  (6190-193. 

•Preliminary  examination  as  constituting 
former  Jeopardy,  see  ante,  Sfi  96-97. 

Nature  and  scope. 

113.  (1898.)  The  object  of  a  prelimi- 
nary examination  is  to  ascertain  whether 
the  crime  diarged  has  been  committed,  and, 
if  so,  whether  there  Is  probable  cause  to  be- 
lieve the  accused  committed  It,  and,  if  so, 
to  Insure  his  appearance  In  the  district  court 
to  answer  the  complaint  of  the  state  there- 
for. Latimer  v.  State,  55  Neb.  609  (76  N. 
W.  207;  70  Am.  St.  Rep.  403). 

114.  (1902.)  The  preliminary  hearing  of 
a  person  accused  of  a  felony,  provided  for 
by  the  criminal  code,  Is  in  no  sense  a 
trial  in  which  the  rights  of  the  accused  In 
respect  of  his  guilt  or  innocence  are  adjudi- 
cated and  determined.  Tan  Buren  v.  State, 
65  Neb.  223  (91  N.  W.  201). 

115.  (1902.)  The  preliminary  examina- 
tion provided  for  is  to  ascertain  whether 
tbe  crime  charged  has  been  committed  and, 
If  so,  whether  there  is  probable  cause  to  be- 
lieve the  accused  committed  it,  and  if  such 
is  found  to  be  the  case,  to  enforce  his  pres- 
ence in  the  district  court  to  answer  the 
charge  by  either  requiring  the  accused  to 
enter  into  a  recognizance  for  his  appearance 


In  the  district  court  to  answer  the  charge, 
or  Id  default  thereof,  committing  him  to 
Imprisonment  to  await  trial  in  tbe  district 
court.  Van  Buren  v.  State,  65  Neb.  223  (91 
N.  W.  201). 

Turlsdictlan. 

116.  (1900.)  It  is  discretionary  wiUi  the 
district  court  whether  it  will  sit  as  an  ex- 
amining magistrate,  and  its  ruling  In  thit 
regard  will  not  be  disturbed  where  no  abiue 
is  shown.  State  v.  2>enni«on,  60  Neb.  192 
(82  N.  W.  628). 

117.  (1902.)  A  district  Judge,  within  hia 
district.  Is  authorized  to  exercise  the  por- 
ers  of  examining  magistrates  generally,  with 
respect  to  preliminary  bearings  of  persons 
accused  of  the  commission  of  a  felony.  Van 
Buren  v.  State,  65  Neb.  223  (91  N.  W.  201). 

118.  (1906.)  A  county  court  or  coutty 
judge  has  the  same  powers  and  Jurisdiction 
in  criminal  matters  as  a  Justice  of  the  peue, 
and  may  entertain  a  complaint.  Issue  a  war- 
rant, conduct  the  preliminary  bearing  in  a 
case  where  the  offense  is  beyond  hie  Juris- 
diction, and  may  hold  the  defendant  to  bail 
for  his  appearance  In  the  district  coarL 
Stetter  v.  State,  77  Neb.  777  (110N.W.761). 

119.  (1907.)  Upon  complaint  duly  made, 
a  judge  of  the  district  court  may  sit  as  an 
examining  magistrate  to  try  whether  a  crime 
has  been  committed,  and  whether  there  Is 
probable  cause  to  believe  that  the  person 
charged  has  committed  the  crime.  Cokoe 
V.  State,  79  Neb.  811  (113  N.  W.  582). 

Complaint. 

120.  (1886.)  A  complaint  chargins  the 
commission  of  a  misdemeanor  under  the 
criminal  law  of  tbe  state  will  be  held  mffl- 

cient  when  collaterally  assailed.  If  it  con- 
tains sufDclent  to  show  a  violation  of  law, 
and  will  not  be  held  to  be  vitiated  because 
It  contains  surplusage  or  redundant  mat- 
ter. Bx  parte  Metule,  19  Neb.  27S  (27  N.  W. 
119). 

— —  Eequisites  and  sufficiency. 

121.  (1889.)  A  complaint  in  writhig 
signed  by  the  complainant  and  sworn  to 
before  the  cleric  of  the  district  court  within 
his  jurisdiction  and  filed  In  the  office  of  the 
justice  of  the  peace,  would  be  sufficient  to 
require  him  to  issue  a  warrant  thereon. 
State,  ex  rel.  Bryant,  v.  Lauver,  26  Neb.  757 
(42  N.  W.  762). 

122.  (1889.)  A  complaint  mUst  be  made 
on  oath  and  before  a  magistrate,  in  order 
to  give  him  Jurisdiction  to  make  a  prellmi- 
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nary  examination  ot  one  accoBed  of  a  crim- 
inal crense.  White  v.  State,  28  Neb.  341 
(44  N.  W.  443). 

 Amendment  or  anbstltution. 

123.  (1877.)  If  the  original  complaint  in 
a  case  of  misdemeanor  appealed  to  the  dis- 
trict court  be  lost,  the  court  may  order  a 
new  complaint  to  be  substituted  covering 
the  same  offense  as  shown  by  the  Justice's 
transcript.  Baya  v.  State,  6  Neb.  167. 

123o.  (1908.)  Pending  an  appeal  under 
section  324  of  the  criminal  coie  from  a  judg- 
ment of  a  magistrate,  the  district  court  may 
permit  the  filing  of  an  amended  complaint 
which  does  not  essentially  nor  materially 
alter  the  original  charge.  Rutlbtif  v.  State, 
80  Neb.  556  (114  N.  W.  S83). 

—^Variance, 

124.  (1887.)  Where  It  appears  that  the 
charge  In  the  complaint  was  substantially 
the  same  as  that  set  forth  In  an  informa- 
tion filed  In  the  district  court,  the  plea  of 
want  of  preliminary  examination  will  be  un- 
aTalUng.  Cotean  v.  State,  22  Neb^  519  (36 
N.  W.  405). 

126.  (1896.)  Where  the  charge  In  the 
complaint  Is  substantially  the  same  as  that 
in  the  InfomAtlon,  a  plea  of  want  of  pre- 
liminary examination,  or  of  variance.  Is  un- 
availing. Boekenberffer  v.  State,  49  Neb. 
706  (68  N.  W.  1037):  (1903)  Van  Syoe  V. 
state,  69  Neb.  520  (96  N.  W.  266). 

"Warrant. 

126.  (1907.)  When  a  complaint  is  filed 
In  the  district  court  and  the  person  charged 
with  crime  In  said  complaint  is  present  In 
court,  the  Judge  may  in  his  discretion  call 
upon  the  defendant  to  plMd  to  the  com- 
plaint, and  proceed  with  the  examination 
without  the  Issuing  of  a  warrant  upon  the 
complaint  Oohoe  v.  State,  79  Neb.  811  (118 
N.  W.  532). 

Keoesaity  of  preliminary  examination. 

127.  (1889.)  An  Information,  filed  In  the 
■district  court  by  the  county  attorney,  against 
an  accused  person  for  an  offense  for  which 
said  accused  person  had  not  had  a  prelimi- 
nary examination,  as  provided  by  law,  con- 
fers no  jurisdiction  upon  said  district  court 
to  try  and  punish  said  accused  person  for 
such  offense,  unless  in  the  excepted  cases 
provided  for  in  section  685  of  the  criminal 
code.  White  v.  State,  28  Neb.  841  (44  N. 
W.  443).  [Overruled.  Ooffeld  v.  State,  44 
Neb.  417]. 


128.  (1896.)  Accused,  unless  a  fue^tlve 
from  Justice,  Is  entitled  to  a  preliminary  ex- 
amination, in  absence  of  a  waiver  thereof, 
before  he  can  be  placed  upon  trial  under  an 
information.  Co0eld  v.  State,  44  Neb.  417 
(62  N.  W.  875). 

129.  (1898.)  The  district  court  is  with- 
out Jurisdiction  to  try  on  Information  one. 
accused  of  a  felony,  except  he  be  a  fugitive 
from  Justice,  unless  he  has  been  first  ac- 
corded the  prlvlle^  of  preliminary  exam- 
ination. Latimer  v.  State,  55  Neb.  609  (  76 
N.  W.  207;  70  Am.  St.  Rep.  403). 

130.  (1903.)  In  a  prosecution  by  infor- 
mation for  a  felony,  in  the  absence  of  his 
waiver  of  a  right  to  a  preliminary  exam- 
ination, a  defendant  cannot  be  put  upon  trial 
for  the  crime  charged  over  his  objections, 
until  such  preliminary  hearing  is  accorded 
him,  and  he  is  held  by  the  examining  magis- 
trate to  await  a  trial  in  the  district  court. 
Jahnke  v.  State,  68  Neb.  154  (94  N.  W.  168). 

131.  (1903.)  The  statute  providing  for 
preliminary  examinations  contemplates  that 
before  a  person  can  be  proceeded  against  by 
information,  he  must  be  brought  before  an 
examining  magistrate,  charged  with  the 
commission  of  a  crime,  and  that  the  magis- 
trate shall  proceed  to  hear  the  complaint, 
examine  snch  witnesses  aa  are  produced  In 
support  thereof  or  to  controvert  the  same, 
and  then  exercise  Judgment  or  discretion  of 
a  judicial  character  Jn  determining  from 
the  evidence  adduced  whether  the  accused 
should  be  held  to  appear  for  trial  In  the  dis- 
trict court,  or  should  be  discharged  for  want 
of  probable  cause,  or  because  It  Is  not  made 
to  appear  that  a  crime  has  been  committed. 
Jahnke  v.  State.  68  Neb.  164  (94  N.  W.  168). 

 Waiver. 

132.  (1896.)  It  Is  too  late  after  verdict 
to  raise  the  objection  that  a  preliminary 
examination  has  not  been  had  for  the  crime 
charged  in  the  information.  Such  objection 
must  be  raised  before  going  to  trial  by  mo- 
tion to  quash  the  information  or  by  plea  in 
abatement  OoffeJd  v.  State,  44  Neb.  417  (62 
N.  W.  876). 

133.  (1896.)  Accused  may  widve  a  pre- 
liminary examination  when  brought  before 
the  magistrate,  or  when  called  upon  to  plead 
to  the  Information.  CoffMd  v.  State.  44  Neb. 
417  (62  N.  W.  875). 

134.  (1896.)  Where  the  record  of  the 
proceedings  in  the  examining  court  dis- 
closed that  a  complaint  was  filed  which  con- 
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tained  a  charge  ot  the  crime  for  wbleh 

plaintiff  In  error  was  tried  in  the  district 
court,  and  that  he  was  arraigned  thereupon 
and  waived  examination.  It  is  sufficient  to 
show  fulfillment  of  the  requirements  of 
BBctlon  585  of  the  criminal  code  in  regard 
to  preliminary  examination.  Korth  v.  State, 
46  Neb.  631  (65  N.  W.  792). 

135.  (1898.)  The  statute  awarding  one 
accused  of  a  crime  the  right  to  a  prelimi- 
nary examination  was  enacted  for  the  heneflt 
of  the  aecuaed,  and  since  it  la  a  personal 
privilege  h  may  he  waived  by  accused. 
Latimer  v.  State.  55  Neb.  609  (75  N.  W.  207; 
70  Am.  St.  Rep.  403). 

136.  (1898.)  If  the  accnsed.  on  being 
arrested  and  brought  before  an  examining 
magistrate,  voluntarily  pleads  that  he  is 
guilty  of  the  crime  charged  against  him,  he 
thereby  waives  bis  right  to  a  preliminary 
examination.  Latimer  v.  State,  65  Neb.  609 
(76  N.  W.  207;  70  Am.  St.  Rep.  408). 

137.  (1901.)  The  obJecUOn  that  the  de- 
fendant has  not  had  a  preliminary  hearing 
is  waived  unless  raised  before  he  enters  a 
plea.  Dintmcre  v.  State,  61  Neb.  418  (86  N. 
W.  445). 

138.  (1901.)  A  preliminary  examination 
may  be  waived.  Reinoehl  v.  State,  62  Neb. 
619  (87  N.  W.  356). 

Sufficiency  of  examination. 

139.  (1889.)  An  examination,  made  by 
a  magistrate,  of  a  p^son  accused  of  crime, 
where  the  magistrate  has  not  jurisdiction. 
Is  not  a  "preliminary  examination  therefor, 
as  provided  by  law,"  In  the  sense  of  those 
words  as  used  in  section  586  of  the  crimi- 
nal code.  White  v.  State,  28  Neb.  341  (44 
N.  W.  443). 

140.  (1903.)  Held,  That  a  preliminary 
examination  within  the  meaning  of  the  stat- 
ute had  been  accorded  the  defendant  in  the 
case  at  bar,  and  that  the  trial  court  prop- 
erly sustained  a  demurrer  to  his  plea  in 
abatement  alleging  that  no  anch  examlnOp 
tlon'had  been  bad.  Jahnke  v.  State,  68  Neb. 
154  (94  N.  W.  158). 

Dismissal  of  proceedings. 

141.  ( 1902. )  Where  a  person  who  is 
charged  with  a  felony  is  brought  before  an 
examining  magistrate  for  the  purpose  of  a 
preliminary  hearing,  the  complainant  at 
such  hearing  may  dismiss  or  abandon 
such  proceedings,  and  file  a  complaint  for 
the  same  offense  before  another  magistrate 
having  authority  to  inquire  into  the  charge; 


and  upon  such  inquiry,  the  aecosed  msy  be 
recognized  to  appear  at  the  district  ooort  to 
answer  such  charge,  and  in  default  oC  such 

recognizance  he  committed  to  prison  to 
await  trial.  Van  Buren  v.  State,  65  Neb. 
223  (91  N.  W.  201). 

Weight  and  sufficiency  of  evidence. 

142.  (1900.)  Evidence  that  would  Justily 
a  committing  magistrate  in  finding  that 
probable  cause  existed  for  holding  a  defend- 
ant to  appear  need  not  necessarily  be  suffi- 
cient to  uphold  a  verdict  of  guilty.  RJtm  v. 
State,  61  Neb.  16  (84  N.  W.  414). 

143.  (1903.)  When  the  quantity  or  snf- 
flclency  of  the  evldeni»  to  Juati^  the  hold- 
ing of  a  person  to  answer  for  a  crime  in  the 
district  court  is  called  In  question' by  a  plea 
in  abatement,  and  It  appears  that  there  has 
been  a  preliminary  hearing  In  form  and  sub- 
stance, and  that  evidence  has  been  intro- 
duced in  support  of  the  complaint  snch  as 
to  invoke  an  honest  exercise  ot  judgment  or 
discretion  in  the  weighing  of  such  evidence 
and  In  reaching  a  conclusion  as  to  the  order 
or  judgment  to  be  entered,  and  from  which 
a  fair  legal  deduction  may  be  reached  that 
a  crime  has  been  committed,  and  there  is 
testimony  tending  to  show  that  the  accused 
committed  the  offense  and  he  is  held  to 
await  .trial  in  the  district  court,  a  prelimi- 
nary examination  has  been  had  within  the 
meaning  of  the  statute  and  the  plea  in 
abatement  would  be  unavailing.  Jahnke  v. 
State,  68  Neb.  154  (94  N.  W.  168). 

Finding. 

144.  (1882.)  An  examination  before  a 
magistrate  can  only  be  Instituted  by  filing 
a  cdmplaint  under  oath,  alleging  positively 
the  commission  ot  an  offense,  and  also  that 
there  is  reason  to  believe  that  the  accused 
committed  the  same.  The  finding  of  the 
Justice  that  there  Is  or  is  not  probable  cause 
that  the  accused  committed  the  offense 
Charged  may  be  entirely  disregarded  by  the 
grand  Jury,  as  it  Is  in  no  sense  a  judgment 
In  re  Balcom,  12  Neb.  316  (11  N.  W.  3121. 

146.  (1891.)  A  finding  of  guilty  when 
made  by  a  magistrate,  need  not  necessarily 
be  formal,  but  must  in  some  way  show  cause 
for  the  sentence.  Atwood  v.  Atwater.  34 
Neb.  402  (51  N.  W.  1073). 

145a.  (1908.)  A  complaint  was  Sled  be- 
fore an  examining  magistrate  charging  plain- 
tiff In  error  with  maliciously  killing  and  de- 
stroying fourteen  certain  hogs  of  the  valne  of 
$120,  the  personal  .property  of  a  person 
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named  in  the  complaint  as  tbe  owner  there- 
of. A  warrant  was  issued  and  plaintiff  held 
to  appear  at  the  next  term  of  the  district 
court  He  gave  the  required  recognizance, 
and  was  dischai^d  from  custody.  In  the 
docket  entry  of  the  examining  magistrate 
a  history  of  the  case  was  given,  and  It  was 
recited  that,  "after  hearing  the  testimony 
of  the  v.-itne3se8,  and  being  fully  advised  in 
the  premises,  the  court  finds  that  there  is 
probable  cause  to  believe  that  the  defend- 
ant is  guilty  as  charged  In  the  complaint. 
It  Is  therefore  considered  by  me  that  the 
defendant  give  bond  in  the  sum  of  $500  for 
his  appearance"  at  the  next  term  of  the  dis- 
trict court,  etc.  Held,  That  this  sufflciently 
showed  that  the  magistrate  found  that  an 
offense  had  been  committed.  Carson  v. 
State,  80  Neb.  619  (114  N.  W.  938). 
BecOTd  and  return  of  preliminary  examina- 
tion. 

146.  (1896.)  Where  the  transcript  of 
tbe  preliminary  proceedings  has  been  lost 
from  the  flies  of  the  district  court  another 
transcript  may  he  substituted  by  order  of 
the  court.    Korth  v.  State,  46  Neb.  631  (65 

,N.  W.  792). 

147.  (1898.)  Where  an  accused,  on  be- 
ing brought  before  an  examining  magis- 
trate, waives  a  preliminary  examination, 
then  the  magistrate  should  recognize  him 
to  appear  In  the  district  court  and  enter 
dpon  his  docket  the  proceedings  that  actu- 
ally occurred,  and  a  duly  certified  transcript 
of  this  record,  filed  In  the  office  of  the  clerk 
of  the  district  court,  will  invest  that  court 
with  jurisdiction  to  try  the  accused  on  In- 
formation for  the  crime  with  which  he  was 
accused  before  the  examining  magistrate. 
Latimer  v.  State,  55  Neb.  609  (76  N.  W. 
2*07;  70  Am.  St.  Rep.  403). 

IX.  ABBAIONMENT  AND  FLEAS. 

Arraignment  of  defendant  In  bastardy 
proceedings,-  see  Baatarda,  II  51-63. 

Failure  to  answer  In  contempt  as  evi- 
dence of  guilty  see  Contempt.  H  70-73. 

Intoxication  as  defense   to   larceny,  see 
Larceny,  §§  118.  119. 
Necessity  of  arraignment  and  plea. 

Necessity  of  arraignment  in  contempt. 
Bee  Contempt,  fi  52. 

148.  (1871.)  In  misdemeanor  it  Is  suf- 
flclent  if  the  counsel  of  the  prisoner  waives 
the  reading  of  the  Indictment  and  enters 
the  plea  of  not  guilty  without  formal  ar- 
raignment.   Kruffet  V.  State,  1  Neb.  365. 


149.  (1871.)  It  iB  error  to  put  a  pris- 
oner upon  his  trial  before  he  has  plead  to 
the  indictment   Burley  v.  State,  1  Neb.  385. 

160.  (1887.)  Where  a  defendant  Is  put 
on  trial  for  a  misdemeanor  without  a  plea 
to  the  Indictment  having  been  entered.  It  is 
a  mere  technical  error  or  irregularity  which 
does  not  affect  any  of  his  substantial  rights 
and  affords  no  ground  for  reversal  of  a  Judg- 
ment of  conviction.  AUyn  v.  State,  21  Neb. 
593  (33  N.  W.  212). 

151.  (1898.)  A  conviction  under  an 
amended  Information  charging  a  felony  will 
not  be  sustained  where  the  recoxA  does  not 
affirmatively  disclose  that  the  accused  was 
arraigned,  and  that  he  pleaded  before  trial. 
Barker  v.  State,  64  Neb.  63  (74  N.  W.  427.) 

152.  (1898.)  When  It  Is  discovered  dur- 
ing the  trial  on  the  chaise  of  a  felony  that 
there  has  been  no  arraignment  and  plea,  the 

court  should  not  proceed  with  the  trial 
without  arraigning  the  accused,  entering 
his  plea,  and  causing  the  jury  to  be  resworn 
and  the  witnesses  to  be  re-examined.  Brown- 
ing V.  State,  54  Neb.  203  (  74  N.  W.-631). 

153.  (1898.)  A  judgment  of  conviction 
of  ftelony  cannot  stand  where  there  was  no 
arraignment  of,  and  plea  by,  the  accused 
before  the  trial.  Browning  v.  State,  54  Neb. 
208  (  74  N.  W.  631). 

154.  (1898.)  When  one  Is  charged  with 
having  committed  a  crime.  Is  arrested,  and 
brought  before  a  magistrate,  it  Is  not  es- 
sential that  he  should  be  asked  to  plead,  or 
plead  to  the  complaint.  iMtimer  v.  State, 
65  Neb.  609  (76  N.  W.  207;  70  Am.  St  Rep. 
403). 

Entr^  on  Indictment. 

155.  (1877.)  The  statute  directing  the 
entry  of  the  prisoner's  plea  on  the  back  of 
the  indictment  is  not  mandatory,  but  direc- 
tory merely,  and  the  failure  to  so  enter  It 
is  no  ground  for  a  reversal  of  the  Judgment, 
whW  the  plea  is  contained  in  another  part 
of  the  record.   Preui*  v.  People,  5  Neb.  377. 

Plea  of  polity. 

156.  (1903.)  A  plea  of  guilty  of  the  acts 
alleged  In  an  information  charging  no  of- 
fense Is  not  a  plea  of  guilt  of  the  crime 
attempted  to  be  charged,  and  the  sufficiency 
of  the  Information  and  the  authority,  and 
jurisdiction  of  the  court  to  pronounce  sen- 
tence of  imprisonment  may  properly  be  chal- 
lenged by  a  motion  In  arrest  of  judgment. 
Smith  V.  State,  68  Neb.  204  (94  N.  W.  106). 
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Plea  to  the  jarladlettoii. 

157.  (1871.)  A  plea  to  the  jurisdiction 
Tblch  only  alleges  conclUBions  of  law,  and 
not  focts  adverse  to  the  jurisdiction,  Is  not 
good.   Burley  v.  State,  1  Neb.  385. 

Fleas  in  abatement  or  bar  in  general 

Necessity  of  withdrawal  of  plea  of  not 
guilty,  see  post,  fi{  196-203. 

158.  (18S0.)  A  plea  In  abatement  to  an 
indictment  must  state  facts  and  not  mere 
conclusions  of  law.  Priest  v.  State,  10  Neb. 
393  (6  N.  W.  468). 

159.  (1881.)  A  plea  in  abatement  to  an 
Indictment  upon  the  ground  that  the  grand 
Jury  were  not  legally  selected  and  chosen 
must  point  out  the  particular  cause  of  ille- 
gallty.  Baldwin  r.  State,  12  Neb.  61  (10  N. 
W.  463). 

160.  (1883.)  A  plea  In  abatement  may 
be  signed  by  the  prisoner's  attorney.  If  so 
signed,  and  verified  by  the  prisoner.  It  is 
sufficient.  Bohanan  v.  State,  15  Neb.  209 
(18  N.  W.  129). 

161.  (1895.)  An  objection  that  the  of- 
fense charged  in  the  indictment  differs  from 
that  in  the  complaint  should  be  made  by 
plea  in  abatement  and  not  by  motion  to 
quash.  Whitner  v.  State,  46  Neb.  144  (64 
N,  W.  704). 

162.  (1897.)  In  a  prosecution  for  em- 
bezzlement, the  l>endency  of  a  former  infor- 
mation In  another  county,  charging  accused 
with  the  embezzlement  of  the  same  prop- 
erty, within  that  county,  is  no  ground  for 
abatement  Bartley  v.  State,  53  Neb.  310 
(73  N.  W.  744), 

163.  (1898.)  Matters  cannot  be  presented 
by  a  plea  in  abatement  which  are  triable 
under  a  plea  of  not  guilty.  State  v.  Bailey, 
57  Neb.  204  (77  N.  W.  664). 

164.  (1898.)  A  plea  in  abatement  may 
be  made  when  there  Is  a  defect  in  the  rec- 
ord which  is  shown  by  facta  extrinsic  there- 
to. State  V.  Bailey,  57  Neb.  204  (77  N.  W 
€54). 

165.  (1899.)  It  is  unnecessary  to  plead 
facts  of  which  the  court  will  take  judicial 
notice.  G&irge  v.  State,  59  Neb.  163  (80  N. 
W.  486). 

166.  (1901.)  The  pendency  of  a  former 
Information  for  the  same  offense.  In  the 
same  court,  furnishes  no  sufficient  ground 
for  plea  in  abatement.  Ko&jr  v.  State,  61 
Neb.  218  (85  N.  W.  61). 

167.  (1902.)   Where  a  party  has  had  a 


im 

preliminary  hearli^  and  has  been  held  to 
answer  to  the  district  court,  and  an  i^at- 
matlon  is  filed  against  him  in  such  court, 
that  no  warrant  has  been  issued  and  serred 
on  him,  based  on  the  offense  charged,  and 
that  he  has  never  been  arrested  and  bronght 
into  court  on  such  charge,  Is  not  a  good 
plea  In  abatement  Bothman  v.  State,  66 
Neb.  302  (92  N.  W.  308). 

168.  (1907.)  A  plea  in  abatement  hi  t 
criminal  prosecution  Is  proper  where  thera 
is  a  defect  In  the  record  shown  by  facts  ex- 
trinsic thereto.  (Criminal  code.  sec.  441.) 
Steiner  v.  State,  78  Neb.  147  (110  N.  W. 
723). 


 Waiver  of  defecta. 

169.  (1898.)  A  plea  In  bar  is.  by  oor 
statute,  to  be  deemed  a  waiver  of  a  plea  in 
abatement  and  this  is  held  to  follow  when 
both  pleas  are  presented  by  a  single  plead- 
ing. Bush  V.  State,  66  Neb.  196  (76  N.  W. 
642). 

170.  (1901.)  A  plea  of  -not  gnflty." 
whether  made  by  the  accused  or  entered  by 
the  court  for  him  when  on  arraignment  lie 
stands  mute,  is  a  waiver  of  all  defects  In  an, 
information  that  can  be  reached  by  a  mo- 
tion to  quash.  Trimble  v.  State,  61  Neh  604 
(85  N.  W.  844). 

171.  (1901.)  On  a  prosecution  for  fel- 
ony, the  accused  waives  all  defects  which 
may  be  objected  to  by  a  motion  to  quash 
or  a  plea  In  abatement,  when  he  demu  rs  or 
pleads.  Reinoehl  v.  State,  62  Neb.  619  (87 
N.  W.  355). 

 Demurrer  or  replication  to  plea. 

172.  (1894.)  When  a  plea  In  bar  to  u 
Indictment  or  Information  Is  InsufBcIent  In 
form,  or  when  it  appears  from  the  face 
thereof  that  the  facte  alleged  are  not  io 
law  a  bar  to  the  prosecution,  the  state  may 
demur;  otherwise  It  should  join  issue  Ij 
means  of  a  replltatlon.  Smith  v.  State,  42 
Ne'j.  356  (60  N.  W.  585). 

173.  (1894.)  By  demurring  to  a  plea  In 
bar  the  state  will  be  held  to  have  admitted 
all  of  the  facts  well  pleaded  therein.  Smith 
V.  State,  42  Neb.  366  (60  N.  W.  686). 

174.  (1907.)  Where  a  so-called  plea  In  - 
abatement  does  not  state  facte  sufficient  to 
constitute  such  plea,  and  contains  no  nega- 
tion of  any  element  of  the  offense  charged, 
a  demurrer  thereto  Is  properly  sustained. 
Steiner  v.  State,  78  Neb.  147  (110  N.  T. 
728). 
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 Trial  of  Issues  raised. 

175.  (1883.)  It  the  plea  contain  a  mate- 
rial averment  oa  which  Issue  Is  joined.  It  la 
error  for  the  court  to  refnae  the  prisoner 
a  trial  of  It  Bohanan  v.  State,  15  Neb.  209 
(18  N.  W.  129). 

176.  (1884.)  When  a  plea  In  bar  Is  In- 
terposcia  to  a  proaecutlon  upon  Indictment, 
vhlch  Is  clearly  Insufflelmtf  a  demurrer 
may  be  filed  thereto  without  resorttns  to 
Uie  formality  of  Impaneling  a  jury  to  try 
the  issue  presented  by  the  plea.  But  if  the 
plea  states  facts  which,  if  true,  would  con- 
stitute a  bar  to  further  prosecution,  the 
tnitli  of  the  plea  must.  In  the  absence  of  a 
*Talld  agreement  to  proceed  otherwise,  be 
ascertained  by  a  jury.  State  v.  Priebnow, 
16  Neb.  131  (19  N.  W.  628).  [The  language, 
"In  the  absence  of  a  valid  agreement  to  pro- 
ceed otherwise,"  disapproved  In  Arnold  v. 
State,  38  Neb.  752;  57  N.  W.  378]. 

177.  (1894.)  The  prosecuting  attorney 
may  interpose  a  demurrer  to  a  plea  In  bar 
offered  under  section  449  of  the  cdlmlnal 
code  by  a  prisoner  indicted  for  a  felony,  and 
have  the  judgment  of  the  court,  whether  the 
tacts  stated  fn  such  plea  are  sufllclent,  If 
true,  to  prevent  the  trial  of  the  prisoner  for 
the  crime  for  which  he  stands  indicted  and 
arraigned;  but  where  the  plea  in  bar  is 
good,  then  the  issues  raised  by  It,  and  the 
state's  reply  thereto,  must,  and  can  only,  be 
tried  by  a  jury,  and  It  Is  beyond  the  power 
of  the  state's  attorney  and  prisoner,  by 
agreement,  to  sutjstitute  another  tribunal 
than  the  one  prescribed  by  statute  for  the 
trial  of  such  issues.  The  law  is  designed 
for  the  protection  of  the  state  as  well  as 
the  prisoner,  and  Its  mandates  cannot  be 
evaded  by  contract,  nor  can  a  prisoner 
charged  with  a  felony  waive  the  right  to  a 
jury  trial  of  such  issues.  Arnold  v.  State, 
38  Neb.  752  (57  N.  W.  378). 

178.  (1906.)  Where  a  plea  In  abatement 
in  a  oiminal  prosecution  presents  questions 
of  law  only.  It  is  proper  for  the  trial  court 
to  determine  such  questions  without  the  In- 
tervention of  a  Jury.  Stetter  v.  State,  77 
Neb.  777  (110  N.  W.  761). 


'  Zvidenea. 

179.  (1894.)  The  state  cannot  deprive 
the  accused  of  his  right  to  a  trial  upon  a 
plea  in  bar  by  introducing  evidence  tending 
to  controvert  the  facta  therein  alleged  in 
connection  with  a  demurrer  to  the  plea. 
BmUh  V.  State,  42  Neb.  356  (60  N.  W.  586). 


180.  (1903.)  Waiving  a  preliminary  ex- 
amination in  a  misdemeanor  case  cures  all 
defects  In  the  warrant  upon  which  a  de- 
fendant Is  arrested;  and  where  one  of  the 
grounds  of  a  plea  In  abatement  Is  a  defect 
In  the  warrant,  and  the  state,  by  denial, 
joins  Issue  thereon,  it  Is  incumbent  upon 
the  defendant,  In  order  to  sustain  his  plea, 
to  show  that  he  has  not  waived  his  prelimi- 
nary examination.  Everaon  v.  State,  4. 
Unot  109  (93  N.  W.  394). 

181.  (1903.)  Where  a  defendant  flies  a 
plea  in  abatement  to  some  of  the  cotints  in 
an  information,  in  which  he  alleges  that  he 
has  never  had  a  preliminary  examination 
thereon,  and  Uie  state  denies  the  facts  stated 
In  the  plea,  he  must  establish  such  facts  by 
competent  evidence  or  his  plea  will  be  over- 
ruled. Evereon  v.  State,  i_  Unof.  109  (93  N. 
W.  394). 

Plea  of  limitation. 

182.  (1895.)  The  defendant  in  a  crimi- 
nal prosecution  may  avail  himself  of  the  de- 
fense of  the  statute  of  llmltatlona  under  a 
plea  of  not  guilty.  '  Boughn  v.  State,  44  Neb. 
889  (62  N.  W.  1094). 

Plea  of  former  jeopardy. 

183.  (1897.)  A  plea  of  former  jeopardy 
should  set  out  the  the  record  Including  the 
indictment  and  acquittal  or  conviction  and 
the  statements  of  fact  as  to  the  Identity  of 
the  person  acquitted  or  convicted  and  the 
offense  of  which  he  was  acquitted  or  con- 
victed. Davie  V.  State,  51  Neb.  801  (70  N. 
W.  984). 

184.  (1889.)  A  plea  of  former  acquittal, 
In  which  defendant  alleged  that,  at  the  May. 
1887,  term  of  said  court,  the  county  attorney 
of  said  county  presented  his  Information 
against  her  for  the  same  offense  with  which 
she  now  stands  charged;  that  she  was  duly 
arraigned  In  said  court  on  said  informa- 
tion, and  plead  not  guilty  thereto;  that 
thereupon  a  jury  was  duly  Impaneled  and 
sworn  in  said  cause,  and  the  evidence  on 
the  part  of  the  state  as  well  as  the  defense 
was  all  introduced  and  submitted  to  said 
jury;  that  the  jury  was  thereupon  In- 
structed by  the  court,  and  that  thereupon 
the  jury.  In  charge  of  a  bailiff  of  said  court, 
retired  to  deliberate  upon  their  verdict,  and 
that  after  said  jury  bad  been  out  a  space 
of  twenty  hours,  and  no  more,  without 
agreeing  on  a  verdict,  they  were  brought 
into  court,  when  said  jury  were  discharged 
by  the  court  without  agreeing  on  a  verdict, 
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and  without  disagreeing,  or  any  other  spe- 
cial cause,  there  being  no  special  ttecessitjr 
for  discharging  said  jury;  that  defendant 
then  and  there  objected  and  protested;  Is 
good  as  against  a  general  demurrer.  Conk- 
lin  V.  State,  26  Neb.  784  (41  N.  W.  788). 

185.  (1889.)  An  indictment  was  re- 
turned Into  the  district  court  by  the  grand 
Jury,  charging  plaintiff  in  error  with  four 
separate  violations  of  the  liquor  law  of  the 
state.  'He  was  placed  upon  trial  under  three 
counts  in  the  indictment.  Before  entering 
upon  the  trial  he  filed  his  special  plea  in 
bar,  alleging  that  the  indictment  on  file  con- 
sisted of  (our  counts;  that  uppn  arraign- 
ment he  plead  not  guilty  to  each  of  the 
counts  thereof,  when  he  was  placed  upon 
trial  and  the  jury  empaneled  and  sworn  to 
try  the  issue  thus  Joined;  that  the  county 
attorney,  over  his  objection  and  protest, 
then  ele:ted  to  proceed  with  the  trial  under 
but  one  of  the  counts  of  the  said  indict- 
ment; that  upon  said  trial  a  verdict  of  not 
guilty  was  returned  by  the  jury,  when  he 
was  discharged  by -the  court.  To  this  plea 
the  county  attorney  Interposed  a  general  de- 
murrer, which  was  sustained  by  the  district 
court.  Held,  Eh-ror,  since  the  plea  was  suf- 
ficient to  present  an  issue  which  should  have 
been  Joined.  Murphy  v.  State,  25  Neb.  807 
(41  N.  W.  792). 

186.  (1897.)  Where  the  prisoner,  after 
a  plea  of  not  guilty  and  without  withdraw- 
ing, or  requesting  to  withdraw  such  plea, 
filed  a  plea  of  "former  jeopfirdy"  which  was 
neither  signed  nor  sworn  to  by  the  prisoner, 
such  plea  In  bar  was  invalid;  and  the  state 
was  under  no  obligation  to  demur  or  reply 
to  It,  and  that  the  conrt  was  Justified  In  dis- 
regarding it  and,  on  Its  own  motion,  strik- 
ing it  from  the  flies.  Davis  v.  State,  51  Neb. 
301  (70  N.  "W.  984). 

187.  (1897.)  An  Invalid  plea  In  bar  on 
the  grounds  of  former  Jeopardy,  may  be 
treated  as  a  motion  to  discharge  accused. 
Davis  V.  State.  61  Neb.  301  (70  N.  W.  984). 

188.  (1898.)  Where  the  allegations  of  a 
plea  in  bar,  liberally  and  fairly  construed, 
substantially  state  that  the  prisoner  has 
previously,  by  a  court  having  jurisdiction, 
had  a  judgment  of  acquittal,  the  truth  of 
the  averments  of  the  plea  must  be  deter- 
mined by  a  jury.  Bush  v.  State.  55  Neb. 
195  (75  N.  W.  542). 

189.  (1899.)  A  plea  in  bar  need  not  be 
Interposed  to  call  to  the  attention  of  the 
court  matters  of  record,  which  show  that 


the  accused  was  duly  acquitted  tn  the  same 
court.  In  the  same  case  of  the  Identical 
charge  upon  which  It  is  proposed  to  try  him 
again.  George  v.  State,  69  Neb.  16S  (80  N. 
W.  486). 

Plea  of  want  of  preliminary  examination. 

190.  (1887.)  Question  of  want  of  pre- 
liminary examination  must  be  raised  bjr 
plea  in  abatement,  Cotoan  v.  State,  22  Neb. 
519  (35  N.  W.  405). 

191,  192.  (1894.)  Objection  by  an  ac- 
cused on  the  ground  that  there  has  been  no 
preliminary  examination  for  the  crime 
charged  should  be  by  a  plea  in  abatement 
Hill  V.  State,  42  Neb.  603  (60  N.  W.  916); 
(1902)  Reea  v.  State,  66  Neb.  184  (  92  N.  W. 
321). 

193.  (1903.)  By  the  interposition  of  a 
plea  in  abatement  after  the  filing  of  an  in- 
formation i^tnst  one  accused  of  a  felony 
the  question  may  properly  be  determined 
as  to  whether  a  preliminary  examination 
has  been  bad  or  waived.  Jahnke  v.  State, 
68  Neb.  164  (94  N.  W.  168). 

Plea  of  not  guilty. 

194.  (1896.)  A  plea  of  the  general  issue 
raises  tl^e  question  of  the  guilt  or  innocence 
of  accused,  of  the  principal  crime  charged, 
and  also  of  the  lesser  ones  Included  there- 
on, and  hence  the  Jury  should  be  Instmcted 
as  'to  the  lesser  crimes,  although  not  re- 
quested to  do  so  by  defendant.  Pjarrou  v. 
State.  47  Neb.  294  (66  N.  W.  422). 

— ^—  Joinder  with  othm.  pleas. 

195.  (1877.)  When  a  defendant  pleads 
not  guilty,  he  cannot  in  connection  with 
such  plea,  by  other  pleas  raise  questloos  In 
respect  to  a  former  conviction.  llarthaU 
V.  State,  6  Neb.  120  (29  Am.  Rep.  363). 

 Withdrawal. 

196.  (1871.)  It  the  defendant  plead 
"not  guilty,"  and  afterwards  file  his  mo- 
tion to  quash  and  plea  in  abatement  and 
they  are  determined,  and  the  trial  proceeds 
without  a  renewal  of  the  plea  of  "not 
guilty,"  the  presumption  Is  that  It,  as  first 
Interposed,  was  not  withdrawn,  ffarfey  «■ 
State,  1  Neb.  386. 

197.  (1896.)  Where  a  plea  to  the  gen- 
eral issue  has  been  entered  and  has  n9t 
been  withdrawn,  a  plea  In  atwtement  need 
not  be  entertained.  Korth  V.  State,  46  Neb. 
631  (£5  N.  W.  792). 

198.  (1897.)  There  can  never  properly 
be  more  than  one  Issue  before  the  court  In 
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a  criminal  case  at  one  time,  and  so  long 
as  the  plea  of  not  guilty  remains  on  the 
record,  a  plea  In  bar  is  Improper,  and  the 
?tate  Is  under  no  necessity  of  replying  or 
demurring  to  such  plea,  and  the  court,  on 
its  own  motion,  may  disregard  it.  Davis  V. 
State,  51  Neb.  301  (70  N.  W.  984). 

199.  (1897.)  If  a  prisoner,  after  a  plea 
of  not  guilty,  tenders  a  lawful  and  proper 
plea  in  bar,  stating  facts  which  have  oc- 
curred or  come  to  his  knowledge  since  the 
entry  of  his  plea  of  not  guilty,  and  which 
facts.  If  true,  entitle  him  to  discharge, 
then  it  is  the  duty  of  the  court  to  permit 
the  prisoner  to  withdraw  his  plea  of  not 
suilty  and  file  such  plea  In  bar.  Davis  v. 
State,  51  Neb.  301  (70  N.  W.  984). 

200.  ^  (1899.)  A  plea  in  bar  may  be  dis- 
regarded, if  presented  while  the  plea  of  not 

•guilty  remains  on  the  record.  George  v. 
State,  59  Neb.  163  (80  N.  W.  486). 

201.  (1899.)  Whether  a  defendant  Is 
authorized  to  withdraw  a  plea  of  not  guilty 
after  the  Issue  raised  by  it  has  been.  In 
the  orderly  course  of  procedural  unalterably 
adjudicated,  quaere.  George  v.  State,  59 
Neb.  163  (80  N.  W.  486). 

202.  (1399.)  Where  a  court  entertains 
and  considers  the  merits  of  a  plea  in  bar. 
without  a  formal  withdrawal  of  the  plea  ol 
not  guilty,  the  plea  of  not  guilty  will  be 
considered  as  constructively  withdrawn. 
George  v.  State,  59  Neb.  163  (80  N.  W.  486). 

203.  (1899.)  Where  a  court  entertains 
and  considers  the  merits  of  a  plea  in  bar, 
without  a  formal  withdrawal  of  the  plea 
ol  not  guilty.  It  is,  at  most,  a  mere  irreg- 
ularity, and  the  action  of  the  court  thereon 
may  be  the  subject  of  review.  George  v 
State.  59  Neb.  163  (80  N,  W.  486). 

X.  EVXDENCE. 

In  prosecution  for  particular  crimes,  see 
particular  topics. 

Competency  ol  insurance  policy  in  prose- 
cution for  araon,  see  Arson,  8  3. 

Information  in  extradition  as  evidence, 
see  Extradition,  S  10. 

Proof  of  existence  of  house  of  prostitu- 
tion, see  Disorderly  Houses.  IS  2,  3. 

Taking  depositions,  see  Z)cpo«i(ions,  §19. 

Variance  between  preliminary  complaint 
and  indictment,  see  Indictment  and  Infor- 
mation, IS  80-82. 

A.  Judicial  Notice,  Preaumptlons,  and 
Bmden  of  Proof. 

Presumption  from  possession  of  stolen 
property,  see  Burglar]/,  H  23-25. 
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Presumption  of  violation  of  liquor  laws 
from  possession  of  liquor,  see  Intoxicating 
Liquors,  fit  284-290. 

Presumption  as  to  larceny,  we  Larceny, 
8  50. 


Judicial  notice. 

204.  (1894.)  Courts  will  not,  as  a  rule, 
take  notice  of  municipal  ordinances,  unless 
required  to  do  so  by  special  charter  or  gen- 
eral law.  Foley  v.  Utate,  42  Neb.  233  '(60 
N.  W.  574). 

205.  (1894.)  Upon  trial  of  a  person  for 
the  violation  of  a  city  ordinance  the  police 
court  may  take  notice  of  the  ordinance; 
and  upon  trial  de  novo  of  an  appeal  from  a 
Judgment  of  conviction  the  district  court 
may  take  notice  of  whatever  facts  the  lower 
court  could  have  noticed  Judicially,  foley 
V.  State,  42  Neb.  233  (60  N.  W.  574). 

206.  (1896.)  Where  a  city  or  village  Is 
Incorporated  by  a  special  act  of  the  terri- 
torial legislature,  the  courts  will  take  Judi- 
cial notice  of  such  Incorporation,  in  case 
the  legislautre  has  In  said  act  declared  It 
to  be  a  public  law.  Homberger  v.  state, 
47  Neb.  40  (66  N.  W.  2?).  » 

207.  (1902.)  The  courts  ol  this  state 
will  take  judicial  notice  that  beer  is  an  in- 
toxicant. Sothm^n  V.  State,  66  Neb.  302 
(92  N.  W.  303)1 

208.  (1907.)  Municipal  courts  will  take 
Judicial  notice  of  the  ordinances  of  the  city, 
and  on  an  appeal  therefrom  to  the  district 
court  from  a  conviction  of  a  violation  of  a 
city  ordinance  the  latter  court  will  upon 
a  trial  de  novo  take  notice  of  whatever  facts 
the  former  court  was  required  to  notice 
Judicially  before,  the  removal  of  the  cause. 
Steiner  v.  State,  78  Neb.  147  (110  N.  W. 
723). 

Presumptions. 

Presumptlofa  as  to  adultery,  see  Adultery, 

(S  11-13. 

209.  (1893.)  In  the  absence  of  plead- 
ings and  proof,  It  will  be  presumed  that  the 
laws  of  a  sister  state  are  the  same  as  our 
own.   Bailey  v.  State,  36  Neb.  808  (55  N. 

W.  241). 

210.  (1895.)  Insanity  of  accused  at  the 
time  he  committed  the  homicide  will  not  be 
conclusively  presumed  from  a  previous 
order  of  the  commissioners  of  Insanity 
finding  that  he  Is  a  fit  subject  for  treatment 
in  an  insane  asylum.  Pflueger  v.  State,  46 
Neb.  493  (64  N.  W.  1094). 

211.  (1899.)    When    a    rebuttable  pre- 
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sumption  poaBesstns  no  Inherent  probatlTe 
force  l8  met  hy  opposing  evidence.  It  Is 
entirely  dratroyed  and  ceases  to  be  a  factor 
in  the  trial,  unless  It  be  required  to  turn 
tin  evenly  balanced  £cale.  Reynolds  v. 
State,  68  Neb.  49  (78  N.  W.  483). 

212.  (1902.)  When  the  legislative 
thought  Is  cast  In  the  mould  of  the  criminal 
law,  it  win  be  presumed,  nothing  appearing 
to  the  contrary,  that  the  remedies  contem- 
plated were  those  generally  used  In  courtb 
exercising  criminal  Jurlsdiclion.  State  v. 
Missouri  P.  B,  Co.,  64  Neb.  679  (90  N.  W. 
877). 

 Innocence. 

213.  (1877.)  In  the  absence  of  evidence 
to  the  contrary  the  law  presumes  everyone 
innocent  And  this  legal  presumption  of 
innocence  la  a  matter  of  evidence,  to  the 
benefit  of  vhich  Uie  party  accused  is  en- 
titled.* Garrison  v.  State,  6  Neb.  274;  (1881) 
Olive  V.  State,  11  Neb.  1  (7  N.  W.  444) 
(1888)  Long  v.  State,  23  Neb.  33  (36  N.  W. 
310). 

214.  (1897.)  One  accused  of  a  crime  Is 
presumed  to  be  Innocent,  and  the  presump- 
tion begins  with  the  accusation  and  con- 
tinues until  the  state  has  established  his 
guilt  beyond  a  reasonable  doubt.  Davis  v. 
State,  51  Neb.  301  (70  N.  W.  984);  (1900) 
Williams  V.  State,  60  Neb.  526  (83  N.  W. 
681). 

 Identity  of  persons. 

216.  (1899.)  Identity  of  name  ordi- 
narily affords  a  presumption  of  Identity  or 
person;  and  where  the  name  of  the  victim 
of  a  criminal  assault  is  the  same  In  two 
counts  of  an  information,  the  law  presumes 
that  the  reference  in  both  counts  is  to  the 
same  person.  Dunn  o.  State,  58  Neb.  807 
(79  N.  W.  719). 


 Intent. 

216.  (1883.)  It  is  a  presumption  of  law, 
applicable  In  criminal  trials,  that  a  person 
intended  to  do  that  which  he  voluntarily 
and  wilfully  did  In  fact  to.  Parriah  v. 
State,  14  Neb.  60  (15  N.  W.  357). 

Failure  of  defendant  to  testify. 

217.  (1883.)  The  fact  that  a  prisoner 
does  not  testis  In  his  own  behalf  will  not 
operate  to  his  disadvantage;   but  if  he 

testify,  and  fall  to  controvert  in  any  way 
what  has  been  said  by  witnesses  against 
him,  concerning  a  fact  within  his  own  per- 
sonal knowledge.  It  will  be  taken  as  an  ad- 


mission that  their  testimony  is  true,  oowf 
stock  V.  State,  14  Neb.  206  (15  N.  W.  355). 
Burden  of  proof. 

Burden  of  ppovlng  drunkenness  as  de- 
fense to  larceny,  see  Larceny,  Si  lis,  119. 

218.  (1877.)  Where  the  accused  seta  up 
no  defense  of  distinct  and  independent  tixtB. 
but  relies  upon  the  plea  of  not  guilty,  the 
burden  of  proof  Is  on  the  state  to  satisfy 
the  jury  of  his  guilt.  Oarrison  v.  People  fi 
Ne^.  274. 

219.  (1894.)     In    criminal  prosecutioot 
the  burden  of  proof  never  shifts,  but,  as  to 
all  defenses  which  the  evidence  tends  to 
establish,  rests  upon  the  state  thion^ont; 
hence  a  eonvtctlon  can  he  had  only  when 
the  Jury  am  satisfied,  from  a  eonslderstlon- 
of  all  the  evidence,  of  the  defendant's  piilt 
beyond  a  reasonable  doubt.    That  rule  ap- 
plies not  alone  to  the  case  as  made  by  the ' 
state,  but  to  any  distinct,  substaQtlve  de- 
fense which  may  be  interposed  by  the  ac- 
cused to  Justify  or  excuse  the  act  charged. 
Oravelif  v.  State,  38  Neb.  871  (57  N  W 
761). 

220.  (1898.)  The  burden  of  proof  In  a 
criminal  action  ■  is  on  the  state  and  does 
not  shift  to  defendent.  Davis  v.  State,  54 
Neb.  177  (74  N.  W.  599);  (1990)  William 
V.  State,  60  Neb.  526  (83  N.  W.  681). 

221.  (1902.)  It  will  not  be  presumed  In 
any  case  that  the  law  has  been  violated; 
every  alleged  violation  must  be  established 
by  competent  proof.  State,  ex  ret.  Free- 
man, V.  Scheve,  66  Neb.  853,  876  (93  N  W. 
169), 

 Insanity. 

222.  (1876.)  Where  in  a  criminal  case 
the  accused  relies  upon  insanity  as  a  de- 
fense, the  burden  of  proof  is  on  the  prose- 
cution to  show  sanity.  Wright  v.  State.  4 
Neb.  407. 

223.  (1886.)  Where  in  a  criminal  ease 
the  accused  relies  upon  insanity  as  a  de- 
fense, and  there  is  testimony  tending  to 
prove  such  insanity,  the  burden  of  proof 
Is  on  the  prosecution  to  show  sanity.  Bal- 
lard  V.  State,  19  Neb.  609  (28  N.  W.  271). 

224.  (1691.)  When  insanity  is  reli«d 
upon  as  a  defense  and  testimony  has  been 
Introduced  whi(di  rebuts  the  presumption 
that  the  defendant  was  sane,  the  burden  Is 
upon  the  state  to  establish  by  the  evidence 
beyond  a  reasonable  doubt  that  the  accused 
was  sane  at  the  time  of  committing  the  act 
charged.  Furst  v.  State,  31  Neb.  403  (47  N. 
W.  1116). 
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226.  (1898.)  To  cast  oa  the  Btate  the 
burden  of  proving  aanity  It  to  only  reQulsite 
tbat  there  be  some  evidence  tending  to  prove 
Insanity,  and  it  Is  not  necessary  tbat  there 
must  first  be  evidence  sufficient  to  raise  a 
reasonable  doubt  Snider  v.  Btate,  56  Neb. 
809  (76  N.  W.  674). 

 Alibi. 

226.  In  a  criminal  case  ft  Is  error  to  In- 
struct that  the  burden  of  proof  is  upon  the 
accused  to  establish  an  alibi  by  a  prepon- 
derance of  the  evidence.  (1896)  -Ciuey  v. 
State,  49  Keb.  403  (68  N.  W.  643);  (1897) 
Beck  V.  State,  61  Neb.  106  (70  N.  W.  498). 

227.  (1898.)  The  burden  of  proof  la  not 
on  accused  to  establish  an  alibi.  Peyton  v. 
State,  64  Neb.  188  (74  N.  W.  697). 

B.  Facts  In  Issue  and  Relevant  to  Issue, 
and  Bes  Gestae. 

Proof  of  corpu*  delicti  in  larceny,  see 
Larceny,  1 84. 

In  general. 

228.  (1881.)  A  witness  for  the  state 
who  had  testified,  on  his  direct  examination, 
to  having  seen  a  person  he  took  for  one  of 
the  prisoners  near  the  place  of  the  murder, 
on  the  evening  preceding  the  night  of  its 
commission,  weis  asked,  on  cross-examina- 
tion, how  long  he  bad  known  him,  and  an- 
swered, "Since  he  has  resided  in  Plnm 
Creek."  He  was  then  asked,  "How  long  has 
he  resided  there?"  and  "Have  you  known 
him  well  since  he  lived  tberer'  These  ques- 
tions were  both  excluded  on  the  ground  of 
Immateriality.  Held,  Error.  Olive  v.  Btate, 
11  Neb.  1  (7  N.  W.  444). 

229.  (1899.)  Evidence  which  does  not 
tend  to  establish  the  guilt  or  innocence  of 
the  defendant  of  the  crime  charged  should 
be  excluded,  even  thoui^  Its  admission 
might  afford  the  Jury  a  remote  "basis  for  a 
guess."  Kattner  v.  State.  68  Neb.  767  (79 
N.  W.  713). 

230.  (1901.)  It  is  error  to  exclude  evi- 
dence the  legitimate  tendency  of  which  la 
to  put  an  innocent  complexion  niton  inculpa- 
tory circumstences  proven  by  the  state;  the 
weight  of  such  evidence  Is  tor  the  jury. 
Burlingim  v.  State,  61  Neb.  276  (86  N.  W. 
76). 

231.  (1901.)  The  exclusion  of  testimony 
relating  to  a  collateral  fact  and  corrobatlng 
the  defense,  to  not  error  where  its  relation 
to  the  main  fact  Is  uncertain.  Smith  v. 
Btate,  61  Neb.  296  (85  N.  W.  49). 

232.  (1901.)    On  the  trial  of  a  criminal 
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case  every  hypothesis  (hat  implies  the  de- 
fendant's guilt  is  pertinent,  and  any  evi- 
dence fairly  tending  to  sustain  such  hy- 
pothesis is  relevant  to  the  Issue.  Jerome  v. 
State,  61  Neb.  469  (86  N.  W.  394). 

233.  (1902.)  It  is  not  reversible  error 
to  permit  a  witness  to  testify  in  regard  to 
the  means  which  he  employed  to  identify 
property  wbich  he  had  been  instructed  to 
seize  for  the  purpose  of  being  used  as  evi- 
dence In  a  criminal  case.  Rusaell  v.  State, 
68  Neb.  497  (92  N.  W.  751). 

234.  (1903.)  The  word  "evidence,"  In 
its  technical  meaning  and  common  accepta- 
tion. Includes  all  the  means  by  which  any 
fact  in  dispute  at  a  Judicial  trial  Is  estab- 
lished or  disproved.  O'Srien  v.  Btate,  69 
Neb.  691  (96  N.  W.  649). 

235.  (1905.)  One  of  two  persons  jointly 
charged  with  the  commission  of  a  crime 
cannot,  by  being  accorded  a  separate  trial, 
prevent  the  state  from  introducing  evi- 
dence, otherwise  competent,  to  prove  his 
guilt,  because  such  evidence  also  tends  to 
establish  the  guilt  of  his  codefendant. 
Krens  v.  Btate,  75  Neb.  294  (106  N.  W.  27). 

Attempt  to  suppress  evidence. 

236.  Evidence  Is  relevant  which  shows 
that  the  accused  has  threatened  or  as- 
saulted a  witness,  has  endeavored  to  prevail 
on  him  to  abscond,  has  procured  his  ab- 
sence, has  endeavored  to  induce  him  to 
testify  falsely,  or  has  concealed  the  where- 
abouts of  such  witness  from  the  prosecu- 
tion; and  such  conduct  on  the  part  of  an 
accused  person  Is  an  Incriminating  circum- 
stance to  be  weighed  by  the  jury  in  deter- 
mining the  question  of  his  guilt.  (1902) 
Huhhard  V.  Btate,  65  Neb.  805  (91  N.  W. 
869);  (1904)  Blair  v.  Btate,  72  Neb.  601 
(101  N.  W.  17);  (1904)  Woodruff  v.  Btate, 
72  Neb.  815  (101  N.  W.  1114). 

237.  (1907.)  Evidence  that  the  defend- 
ant In  a  criminal  case  has  hired  or  pro- 
cured a  wlbiess  for  the  prosecution  to  leave 
the  state  and  not  appear  at  the  trial  as  a 

witness  against  him  is  competent  as  an  In- 
criminating circumstance  tending  to  estab- 
lish his  guilt.  Crowell  v.  Btate,  79  Neb. 
784  (113  N.  W.  262). 

attempt  to  escape. 

238.  (18S6.)  An  escape  is  not  neces- 
sarily an  admission  of  guilt  Mathews  v. 
State,  19  Neb.  330  (  27  N.  W.  234). 

239.  (1902.)  An  attempt  to  atlfle  the 
prosecution,  and  to  prevent  a  trial  by 
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flight  beyond  the  jurisdiction,  are  circum- 
Btwices  from  which  unfavorable  Inferences 
may  be  drawn  against  the  defendant  In  a 
criminal  case.  Hub1>ard  v.  State,  66  Neb. 
805  (91  K.  W.  869):  (1904)  Woodruff  v. 
State,  72  Neb.  815  (101  N.  W.  1114). 

240.  (1902.)  The  fact  that  the  defend- 
ant In  a  criminal  case  stood  his  ground 
until  an  accusation  was  lodged  against  him, 
Is  not,  under  all  clrcumstanceB,  evidence 
of  Innocence.  Reed  v.  State,  66  Neb.  184 
(92  N.  W.  321). 

241.  (1903.)  An  attempt  to  escape  by 
one  under  arrest  accused  of  crime  Is  an  in- 
culpatory circumstance  properly  to  be  con- 
sidered by  a  Jury  and  to  be  givep  snch 
weight  as  it  seems  fairly  entitled  to,  with 
the  other  evidence  introduced  at  the  trial, 
in  determining  the  question  of  the  guilt  or 
innocence  of  the  accused.  WilHamt  v. 
State,  69  Neb.  402  (96  N.  W.  1014). 

Motive. 

242.  (1897.)  Where  accused  was  charged 
with  having  displaced  a  rail  which  caused 
a  wreck  of  a  train  on  Thursday,  and  the 
death  of  a  passenger,  and  the  evidence  con- 
necting him  with  the  crime  was  largely 
circumstantial,  the  state  may  show  that 
accused  had  a  superstition  that  Thursday 
was  his  lucky  day,  and  that  anything  he 
attempted  on  that  day  would  succeed. 
Davis  V.  State,  51  Neb.  301  (70  N.  W.  984). 

Intent. 

243.  (1897.)  Where  the  Intention  of  the 
accused  Is  a  material  fact,  and  he  takes  the 
stand  on  his  own  behalf,  be  may  be  asked 
directly  what  was  tals  Intention  with  re- 
gard to  the  act  complained  of.  Oumminga 
V.  State.  50  Neb.  274  (69  N.  W.  756). 

Intoxlcatioti. 

244.  (1894.)  While  Intoxication  Is  no 
excuse  for  an  assoalt  committed  when  un- 
der the  influence  thereof.  It  is  proper  to  be 
considered  by  the  Jury  for  the  purpose  of 
determining  whether  the  prisoner  was  at 
the  time  in  question  capable  of  entertaining 
the  specific  intent  charged.  Bead  v.  State, 
43  Neb.  30  (61  N.  W.  494). 


Threats. 

245.  (1874.)  Threats  of  the  deceased  to- 
wards the  accused,  which  were  made  some 
time  after  deceased  had  received  wounds 
of  which  he  died,  constitute  no  part  of  the 
res  gestm.   Cav)  v.  State,  3  Neb.  367. 

Interest  of  defendant. 

246.  (18S1.)  Interest  of  prisoner  In  re- 
sult of  trial  may  be  shown  foi^  the  purpose 


Of  atfecUng  his  credibility.  Boltftda  «. 
State,  12  Neb.  «1  (10  N.  W.  468). 

247.  (1895.)  Where  defendant  In  a 
criminal  prosecution  becomes  a  witness  In 
his  own  behalf,  his  interest  In  the  resnlt 
of  the  trill  may  be  shown  for  the  parpose 
of  attectlng  his  credibility.  Ba*ye  v.  8t«te, 
45  Neb.  261  (63  N.  W.  811). 

Conduct  and  appearance  of  defendant 

248.  (1878.)  The  conduct  and  appea^ 
uice  of  the  prisoner  about  the  time  of  the 
discovery  of  the  homicide  with  which  he  is 
charged,  as  well  as  his  declarations  con- 
cerning It,  are  admissible  in  evidence  a^lnst 
him.    CUiugh  V.  State,  7  Neb.  320. 

249.  (1886.)  Where  a  witness,  called  by 
a  defendant  in  his  defense.  Is  Interrogated 
as  to  the  conduct  and  presence  of  the  ac- 
cused up  to  about  the  time  of  the  alleged 
commission  of  the  crime.  It  Is  not  Improper 
cross-examination  for  the  state's  counsel  to 
Inquire  as  to  his  conduct  and  presence  after 
that  date  without  being  limited  to  the  exact 
time  mentioned  in  the  examination  in  ddet. 
Marion  v.  State,  20  Neb.  233  (29  N.  W.  911; 
67  Am.  Rep.  825). 

250.  (1902.)  When,  before  piwecoUon, 
and  while  not  under  restraint,  parUes  are 
accused  of  living  together  in  a  sUte  of 

fornication,  and  make  no  denial,  or  are 
silent,  this  may  be  shown  In  evidence  as  an 
inculpatory  circumstance  to  be  weighed 
and  considered  by  the  jury  In  determining 
the  truth  of  the  charge  preferred  against 
them.  Musfelt  v.  State,  64  Neb.  445  (90  N. 
W,  237). 

O.  Other  Offenses  and  Character  of  Accused. 

Admissibility  of  proof  of  attempt  to  com- 
mit similar  crime,  see  False  Pretenses,  |$  12, 
13. 

Evidence  of  good  character  of  defendant 
in  bastardy,  see  Bastards,  §5  73,  74. 

Admissibility  of  proof  of  other  crime  in 
charge  of  larceny,  see  Laroeny,  %  54. 

Proof  of  other  acts  of  bribery,  see  Bribert, 
12. 


Evidence  of  other  ofTenses. 

251.  (1885.)  As  a  general  rule,  the  guilt 
of  the  accused,  or  bis  participation  In  the 
commission  of  another  crime,  wholly  un- 
connected with  that  for  which  be  Is  pnt 
on  his  trial,  cannot  be  admitted  in  evidence 
against  him.  Smith  v.  State,  17  Neb.  358 
(22  N.  W.  780). 

252.  (1887.)  Except  in  cases  where  i'  is 
necessary  to  show  guilty  knowledge,  it  Is 
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not  admissible  to  prove  that  at  another 
time  and  place  the  accused  committed  or 
attempted  commit  a  crime  similar  to  that 
with  which  he  stands  charged.    Oowan  v. 

State,  22  Neb.  519  (35  N.  W.  405);  (1888) 
nerghoff  v.  Btate.  26  Neb.  213  (41  N.  W. 
1361;  (1898)  Morgan  v.  State,  56  Neb.  696 
(77  N.  W,  64). 

253.  (1892.)  Where  the  accused  was  a 
witness  in  his  own  behalf  the  prosecuting 
officer,  on  cross-examination,  asked  him: 
"Is  it  not  a  fact  that  you  stole  a  horse  in 
Burnett  coUliiy,  Texas?  Don't  you  know 
the  sheriff  has  a  warrant  for  yon  for  steal- 
ing a  horse  In.  that  county?"  and  other 
similar  questions  not  connected  with  the 
crime  charged.  Held,  Improper  and  prejudi- 
cial. Elliott  V.  State,  34  Neb.  48  (&1  N.  W. 
315). 

254.  (1894.)  As  a  general  rule,  it  Is  in- 
competent for  the  state  In  a  criminal  prose- 
cution to  prove  that  the  prisoner  at  some 
other  time  committed  an  offense  similar  to 
the  one  with  which  he  stands  charged. 
Palin  V.  State,  38  Neb.  862  (57  N.  W.  743). 

255.  (1898.)  On  trial  of  one  charged 
with  having  procured  the  Indorsement  of  a 
draft  by  false  representations,  evidence  that 
he  previously  committed  a  similar  offense  Is 
Inadmissible.  Morgan  v.  State,  66  Neb.  696 
(77  N.  W.  64). 

256.  (1899.)  Where  a  person  is  charged 
with  the  commission  of  a  specific  crime, 
testimony  may  be  received  of  other  similar 
acts,  committed  about  the  same  time,  for 
the  purpose  only  of  eatabllsbing  the  crim- 
inal intent  of  the  accused.  Knight$  v.  State, 
58  Neb.  226  (78  N.  W.  608;  76  Am.  St  Rep. 
78). 

257.  (1902.)  The  fftct  that  the  prosecu- 
tion offered  direct  evidence  to  prove  gulltr 
knowledge  as  to  the  offense  charged  does 
not  preclude  the  state  from  also  offering 

testimony  of  collateral  offenses  closely  re- 
lated in  time  and  circumstances,  for  the 
same  purpose.  Ooldsberry  v.  State,  66  Neb. 
312  (92  N.  W.  906). 

258.  (1905.)  Where  the  accused  In  a 
prosecution  for  rape,  was  a  witness  in  his 
own  behalf,  and  the  prosecuting  officer  on 
cross-examination  asked  him.  In  substance, 
if  he  had  not  at  a  previous  time  been  guilty 
of  a  like  offense  upon  another  young  girl, 
naming  her,  and  other  like  Questions,  and 
thereafter  called  the  person  named  to  the 
witness  stand  and  examined  her,  for  the 
purpose  of  not  only  Impeaching  the  accused 


but  of  proving  him  guilty  of  such  Independ- 
«it  offense,  held,  that  such  conduct  was  im- 
proper and  prejudicial,  for  which  the  ac- 
cused should  be  granted  a  new  trial. 
Nicholizack  v.  State,  76  Neb.  27  (105  N.  W. 
895). 

259.  (1907.)  In  cases  where  the  guilt 
of  the  defendant  depends  upon  the  Intent, 
purpose  or  draign  with  which  the  act  was 
done,  or  upon  his  guilty  knowledge  thereof, 
collateral  facts  In  which  he  bore  a  part  oc- 
curring immediately  before  and  leading  up 
to  the  transaction  complained  of  are  ad- 
missible for  the  purpose  of  establishing 
such  guilty  intent.  Clark  v.  State,  79  Neb. 
473  (113  N.  W.  211). 

ConTlction  for  otSuae  crimes.  ' 

260.  (1884.)  When  in  a  prosecution  for 
murder  the  defendant  on  bis  trial  becomes 
a  witness  in  his  own  behalf.  It  Is  incom- 
petent on  cross-examloation,  for  the  pur- 
pose of  affecting  his  credibility  as  a  wit- 
ness, to  ask  him  if  he  had  not  plead  guilty 
to  a  penitentiary  offense  In  another  state; 
the  entering  of  a  plea  of  guilty  without 
judgment  or  sentence  not  being  a  convic- 
tion within  the  meaning  of  section  338  of 
the  civil  code  of  Nebraska.  Marion  v.  State, 
16  Neb.  349  (20  N.  W.  289,  396). 

261.  (1902.)  Cross-examination  of  an  ac- 
cused by  the  prosecuting  attorney,  asking 
of  prior  convictions  for  other  crimes,  and 
whether  or  not  he  had  not  served  time  In 
the  penitentiary  Is  such  misconduct  as  war- 
rants a  new  trial.  Leo  v.  •fitofe,  63  Neb.  723 
(89  N.  W.  303). 

Proof  and  effect  of  other  offenses. 

262.  (1894.)  Where  a  single  crime  is 
charged  in  an  Information,  and  the  state  on 
the  trial,  for  the  purpose  of  proving  the  of- 
fense alleged,  introduces  testimony  tending 
to  prove  similar,  but  distinct  crimes,  the 
proper  practice  is  for  the  accused  to  move 
the  court  to  require  the  prosecutor  to  elect 
on  which  transaction  he  will  rely  for  a 
conviction.  Palia  n.  Btate,  38  Neb.  862  (67 
N.  W.  743). 

Character  of  accused. 

263.  (1893.)  Where  a  person  on  trial 
for  a  crime  has  not  himself  put  his  general 
character  in  Issue,  the  state  cannot  do  so 
on  the  pretext  of  impeaching  a  witness  by 
disproving  the  statements  of  the  witness. 
Carter  v.  State,  36  Neb.  481  (64  N.  W.  863). 

264.  (1902.)  The  general  cbaraetor  of 
the  defendant  In  a  criminal  case  Is  not 
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necessarily  Involved  In  the  Issue;  tUe  pre- 
somption  is  that  his  character  Is  good;  but 
be  Is  not  obliged  to  rely  on  this  pre  sump- 
tion; he  may  bnttreas  it  with  evidence,  and 
Bucb  evidence  may  be  met  by  the  state 
with  opposing  proof.  Bietter  v.  State,  66 
Neb.  276  (91  N.  W.  416). 

265.  (1902.)  Any  evidence  tending  to 
sustain  an  hypothesis  which  Implies  guilt  Is 
relevant  to  the  Issue  in  a  criminal  ease  and 
cannot  be  excluded  on  the  ground  that  it 
impeaches  defendant's  general  character. 
Bustell  V.  State,  66  Neb.  497  (92  N.  W. 
751). 

266.  (1905.)  Evidence  of  good  character  is 
always  admissible  as  a  drcamstance  favor- 
able to  the  accused,  to  be  considered  by  the 
jury  In  connection  with  the  other  evidence 
bearing  upon  the  question  of  guilt  or  In- 
nocence, and  given  such  wei^t  as  the  Jury 
believe  it  fairly  entitled  to,  and  when  so 
considered  it  may  be  sufltclent  to  create  a 
reasonable  doubt,  when,  without  it,  none 
would  exist;  but  the  conclusion  of  the  jury 
is  to  be  drawn  from  the  whole  of  the  evi- 
dence, and  when,  after  giving  evidence  of 
good  character  due  weight,  the  proof  still 
shows  the  accused  to  be  guilty  beyond  a 
reasonable  doubt,  such  evldenoe  of  good 
character  la  unavailing.  Sweet  v.  State,  75 
Neb.  263  (106  N.  W.  31). 

267.  (1907.)  In  a  criminal  prosecution, 
the  state  ordinarily  will  not  be  permitted 
to  introduce  evidence  of  the  character  of 
the  acciucd,  unless  he  has  put  his  chaiv 
acter  in  issue;  but,  where  counsel  for  the 
defendant,  by  his  cross-examination,  has 
made  it  nacessary  for  a  prosecuting  witness 
to  give  such  evidence  by  way  of  explana- 
tion of  bis  own  conduct  at  the  time  the  of- 
fense was  alleged  to  have  been  committed, 
he  nfay,  under  proper  restriction,  give  such 
evidence  on  his  redirect  examination. 
Croiff  V.  State,  78  Neb.  466  (111  N.  W.  143). 

268.  (1907.)  Where  a  person  on  trial 
for  a  crime  testifies  in  his  own  behalf,  he 
becomes  as  any  other  witness,  and  his 

credibility  should  be  subjected  to  the  same 
tests  as  are  legally  applied  to  other  wit- 
nesses. BuTTt  V.  State,  79  Neb.  241  (112  N. 
W.  573). 

268a.    (1907.)    Proof    of   reputation  is 

properly  confined  to  the  reputation  of  the 
Individual  In  the  vicinity  In  which  he  lives 
or  In  which  he  had  formerly  resided. 
Younger  v.  State,  80  Neb.  201  (114  N.  W. 
170). 


 Rebuttal  of  erldence  of  good  char- 
acter. 

269.  (1888.)  Where  accused  introdoces 
witnesses  to  prove  his  good  character,  the 
state  may  Introduce  witnesses  in  rebnltal, 
although  their  names  are  not  endoraed  on 
the  information.  In  such  case  the  questlcu 
of  character  Is  collateral  to  the  main  issue, 
and  being  raised  by  the  defendant  the  state 
may  call  witnesses  in  rebuttal  State  v. 
Huckint,  23  Neb.  309  (36  N.  W.  527). 

270.  (1902.)  Where  a  defendant  has  of- 
fered evidence  to  show  his  previous  good  - 
character  as  being  a  peac^ul,  law-abiding 
citizen,  It  Is  not  error  on  cross-examinatiOD 
to  ask  the  witness  if  he  has  known  of  the 
defendant's  being  arrested.  MoCormi<A  r. 
State,  66  Neb.  337  (92  N.  W.  606). 

 Partlonlar  acts. 

271.  (1881.)  Where  a  person  acoused 
of  crime  Introduces  evidence  of  his  good 
character  or  reputation.  It  Is  not  competent 
for  the  prosecution.  In  reply,  to  put  in  erl- 
deuce  particular  foots  tending  to  prove  It 
to  be  bad.  But  if  particular  facts  be  ad- 
mitted, either  with  or  without  objection, 
the  accused  has  the  right  to  show  the  cir- 
cumstauces  under  which  they,  occnritid. 
Olive  V.  State,  11  Neb.  1  (7  N.  W.  Ui): 
(1894)  Patterton  v.  State,  41  Neb.  538  (  59 
N.  W.  917):  (189S)  Bayse  v.  State,  45  Neb. 
261  (63  N.  W.  811). 

272.  (1894.)  Character,  according  to  Its 
legal  construction,  is  a  fact,  and  meaas  the 
estimate  in  which  the  Individual  is  held  In 
the  community  In  which  he  lives;  and  it 
is  not  error  on  the  part  of  a  trial  court  to 
exclude  the  knowledge  of  a  witness,  pur 
porting  to  have  been  gained  by  personal 
uguaintance  or  dealings  with  the  Indi- 
vidual whose  character  is  in  question,  as 
only  the  general  reputation  of  such  In- 
dividual is  admissible.  Bemeker  v.  Stata 
40  Neb.  810  (59  N.  W.  372). 

Cross-e-aaminatiwi  of  defendant  as 
to  erediblUtjr. 

273.  (1904.)  The  credibility  of  accused, 
when  a  witness  in  his  own  behalf,  is  to  be 
determined  and  tested  by  the  same  prin- 
ciples that  are  applicable  alike  to  all  wit- 
nesses who  testis  in  a  ease.  Ferguton  v. 
State,  72  Neb.  350  (100  N.  W.  800). 

274.  (1904.)  In  a  criminal  action,  wbei 
an  accused  takes  the  witness  stand  in  liis 
ovra  behalf,  he  la  put  in  the  position  of  as 
ordlnaiy  witness  and  subject  to  the  rales 
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fOTeming  tbe  usual  cro^s-examinatlon. 
Ferguson  v.  State,  72  Neb.  S50  (100  N.  W. 
m). 

275.  (1906.)  Where  an  accused  te&ttfles 
lo  his  own  behalf  be  may  be  cross-examined 
as  any  otber  witness,  but  matter  not 
brought  out  on  his  direct  examination  and 
which  tends  merely  to  disgrace  bim  before 
the  jury,  cannot  be  brought  out.  Aosee  v. 
State,  73  Neb.  732  (103  N.  W.  438). 

D.  Materiality  and  Gconpetency  in  GaiaiaL 

Evidence  on  preliminary  examination,  see 
ante,  tS  142.  143. 

Solea  of  evidence  in  general. 

276.  (1895.)  If  the  evidence  offered  be 
legally  admissible  for  any  purpose,  an  ob- 
jection to  such  evidence  should  be  overruled. 
Elvldence  cannot  be  excUided  because  it  is 
not  material  to  every  issue  In  the  case. 
Carleton  v.  State,  43  Neb.  373  (  61  N.  W. 
699). 

277.  (1901.)  The  legislature  may  change 
the  rtilee  of  evidence.  State  v.  Helden- 
brand,  62  Neb.  136  (87  N.  W.  25;  89  Am.  St 
Rep.  493). 

278.  (1906.)  A  local  custom  cannot 
operate  to  suspend  a  criminal  statute,  nor 
to  overthrow  tbe  rules  of  evidence  by  which 
the  commission  of  an  offense  is  proved. 
Crockford  v.  State,  78  Neb.  1  (102  N.  W. 
70). 

279.  (1907.)  A  wife  may  testify  as  to  a 
crime  committed  against  her  by  her  hus- 
band, and  it  is  proper  for  her  to  state  all 
of  the  facts  relating  to  the  commission  of 
such  crime,  noth withstanding  her-  evidence 
may  tend  to  c(mTlct  him  of  another  and 
different  offense  committed  at  the  same 
time  and  In  the  same  transaction.  Miller 
V.  State,  78  Neb.  645  (lU  N.  W.  687). 
nature  and  aouxce  of  evidence. 

280.  (1897.)  A  party  la  not  prejudiced 
by  tbe  refusal  of  the  court  to  strike  out 
testimony  of  a  wltnoas  as  to  when  a  cer- 
tain fact  happened  because  the  witness  ad- 
mits that  he  entered  such  fact  in  a  book 
at  that  time  and  testifies  from  tbe  entry 
rather  than  from  his  recollection,  when  It 
appears  that  tbe  entry  was  correct  and  the 
party  moving  to  strike  out  Introduced  In 
evidence  the  entry  made  in  the  book  by 
the  witness.  Davig  v.  State,  51  Neb.  301 
(70  N.  W.  984). 

281.  (1904.)  'When  a  witness  testifies 
positively  to  a  conversation  with  an  ac- 
quaintance over  the  telephone,  an  objection 


to  the  evidence  on  the  ground  that  the  wit- 
ness has  not  sufBcIeutly  Identified  the  per- 
son with  whom  the  ronversatlon  was  held 
should  not  be  sustained,  the  witness' 
knowledge  of  such  Identity  not  having  been 
tested  by  cross-examination  or  otherwise. 
The  force  of  the  evidence  is  a  question  for 
the  Juity.  Lillie  V.  State,  72  Neb.  228  (100 
N.  W.  316). 

Zvidenee  wrongfully  obtained  in  gmeral. 

282.  (1878.)  Any  circumstance  tending 
to  establish  the  prisoner's  guilt  may  be 
proved,  although  It  was  brought  to  light  by 
an  admission  of  tbe  prisoner,  inadmissible, 
per  se,  as  having  been  obtained  by  improper 
Influence.  Walrath  v.  State,  8  Neb.  80; 
(1893)  Tajflor  v.  State,  37  Neb.  788  (56  N. 
W.  623). 

282a.  (1907.)  Where  articles  are  offered 
In  evidence  which  are  pertinent  to  the  Is- 
sue, the  court  will  not  exclude  them  on  ac- 
count of  the  manner  in  which  they  were  ob- 
tained. Younger  v.  State,  80  Neb.  201  (114 
N.  W.  170). 

Articles  wrongfully  taken  from  accused. 

283.  (1902.)  Evidence  showing  that  a 
pair  of  old  shoes,  worn  by  defendant  at  the 
time  he  was  arrested,  was  taken  from  the 
jail  in  his  absence  and  without  his  consent, 
does  not  establish  a  violation  of  his  con- 
stitutional right  to  be  secure  against  un- 
reasonable searches  and  seizures.  Russell 
V.  State,  66  Neb.  497  (92  N.  W.  761). 

Z.  Beet  and  Secondary  and  Demonatrative 
Evidence. 

Admissibility  of  secondary  evidence  in 

general. 

284.  (1878.)  When  a  public  officer  is 
called  to  testify  as  to  payments  of  money 
to  him  In  bis  official  capacity  by  the  pris- 
oner. It  Is  proper  practice  to  permit  him  to 
refresh  his  recollection  from  extracts  which 
he  has  taken  from  bis  own  (^dal  records, 
without  producing  the  original.  Nor  does 
the  fact  that  the  statute  permits  ceptlfled 
copies  from  such  records  to  be  given  In  evi- 
dence preclude  the  proof  of  such  i>ayments 
by  the  oral  testimony  of  any  witness  who 
saw  them  made.   CUmgh  v.  State,  7  Neb.  320. 

286.  (1901.)  Prior  to  the  adoption  of 
the  constitution,  no  person  had  the  Inherent 
right  to  establish  his  defense  In  every  in- 
stance by  oral  evidence.  State  v.  Selden- 
brand,  62  Neb.  136  (87  N  W.  26;  89  Am. 
St.  Rep.  493). 

286.   (1908.)    it  18  error  to  permit  a 
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witness,  over  a  proper  objection,  to  answer 
a  question  where  such  answer  Involves  sec- 
ondary evidence  of  tbe  contents  of  a  writ- 
ten Instrument,  for  tbe  admission  of  wblcta 
no  foundation  has  been  laid,  and  the  con- 
chisioQ  of  tbe  witness  as  to  the  nature  of 
tbe  Instrument.  Sothman  v.  State,  66  Neb. 
302  (92  N.  W.  303). 

287.  (1903.)  Wfaat  the  law  requires  is 
tbe  production  of  original  evidence,  the 

best  evidence  obtainable;  secondary  evi- 
dence being  admissIbJe  only  when  for  some 
reason  primary  evidence  cannot  be  secured. 
Donner  v.  State,  69  Neb.  66  (95  N.  W.  40). 

Becord  or  other  writing  as  best  evidence. 

288.  (IS99.)  It  is  competent  to  prove 
the  ownership  of  a  store  building  by  parol 
evidence  when  It  does  not  appear  that  such 
building  is  real  estate.  Knighta  v.  State, 
58  Neb.  225  (78  N.  W.  508;  76  Am.  St 
Rep.  78). 

Preliminaries  to  admission  of  secondary 
evidence. 

289.  (1887.)  "Where  the  record  of  the 
Indictment  against  a  party  accused  of  com- 
mitting a  crime  has  t>een  omitted  or  lost  or 
destroyed,  the  court  will  receive  secondary 
evidence  as  to  the  essential  facts  stated  In 
the  indictment  which  confeired  jurisdiction 
on  the  trial  court.  Ex  parte  Carr,  22  Neb. 
535  (35  N.  W.  409). 

290.  (1S97.)  Secondary  evidence  of  the 
contents  of  an  instrument  is  admissible 
upon  proof  that  it  once  existed,  and  was 
last  seen  in  the  possession  of  tbe  adverse 
party,  where  he  under  oath  on  the  trial  has 
denied  the  existence  of  such  Instrument 
Whitney  v.  State,  63  Neb.  287  (73  N.  W. 
696). 

Experiments  and  measurements. 

291.  (1878.)  The  general  rule  that,  in 
proving  a  comparison  between  a  boot  of  the 
prisoner  and  a  traclc  claimed  by  the  prose- 
cution to  have  been  made  by  him  at  the 
time  the  murder  was  committed,  it  must 
be  shown  that  such  comparison  and  meas- 
urements were  made  before  the  boot  was 
placed  upon  the  track,  has  no  application 
where  the  imprint  Is  such  that  no  change 
could  be  effected  in  its  appearance  by  plac- 
ing tbe  boot  upon  It.  Cloitoh  v.  State,  7 
Neb.  320. 

292.  (1904.)  Under  some  circumstances 
It  is  in  the  discretion  of  the  trial  court  to 
permit  evidence  of  experiments  to  Illustrate 
transactions  that  have  been  testified  to;  and, 
under  tbe  circumstances  in  this  case,  the 


court  did  not  abuse  Its  discretion  in  per- 
mitting such  evident  Lillie  v.  State,  72 
Neb.  228  (100  N.  W.  816). 

293.  (1905.)  Evidence  describing  com- 
parisons made  between  the  shoes  worn  by 
the  accused  and  footprints  tbund  near  tbe 
place  where  the  crime  was  committed,  witlt- 
out  the  opinions  of  the  witnesses,  is  proper 
and  competent  as  tending  to  connect  the  s^ 
cused  with  the  commission  of  tbe  ofleose. 
Krens  v.  State,  75  Neb.  294  (106  N.  W.  27). 

Besult  of  trailing  by  dogs. 

294.  (1903.)  Tbe  conduct  and  bebaTior 
of  bloodhounds,  after  being  set  upon  tbe 
trail  of  a  fugitive  criminal,  may  not  be 
given  In  evidence  by  the  state,  for  the  ptu^ 
pose  of  proving  that  the  scent  of  tbe  w- 
cused  and  the  scent  of  tbe  person  who 
perpetrated  tbe  crime  which  is  being  in- 
vestigated are  identical.  Brott  v.  State,  Id 
Neb.  396  (97  N.  W.  693;  68  U  R.  A.  789). 

F.  Admissions,  Declarationa  and  Heaiasy. 

Hearsay  evidence  In  prosecution  tor  la^ 
ceny,  see  Larceny,  |  62 

Admissions  by  accused. 

295.  (1878.)  When  the  prosecutor  de 
pends  upon  the  admissions  of  the  prisoner 
to  establish  guilt  if  they  be  reccmcllable, 
and  none  are  disproved,  they  must  be  taken 
all  together.   Walrath  v.  State,  8  Neb.  80. 

296.  (1885.)  Tbe  admissions  or  con- 
fessions of  an  accused  on  trial  for  a  crime, 
made  to  an  individual,  out  of  court,  witb- 
out  proof  aliunde  that  a  crime  has  been 
committed,  will  not  justify  a  conviction. 
Smith  V.  State.  17  Neb.  358  (22  N.  W.  780). 

297.  (1903.)  The  conduct  of  the  sheriff, 
who,  upon  arresting  one  charged  with  crime, 
immediately  furnishes  him  with  Intoxicat- 
ing liquors  and  proceeds  to  question  him 
for  tbe  purpose  of  obtaining  evidence 
against  blm,  is  unjustifiable,  and  evidence 
of  admissions  made  under  such  ctrcasi- 
stances  should  be  excluded.  McJfutt  9. 
State,  68  Neb.  207  (94  N.  W.  143). 

298.  (1903.)  Tbe  admission  of  evidence 
of  statements  made  by  accused  after  the 
sheriff  had  furnished  him  with  liquor  will 
not  be  held  prejudicial  so  as  to  require  a 
reversal  if  there  Is  uncontradicted  evidence 
that  the  defendant  afterwards,  wbea  free 
from  the  Influence  of  liquor,  and  wlthont 
any  undue  influence  of  any  kind  being 
brought  to  bear  upon  him,  made  tbe  sane 
admlulons '  to  various  other  penras.  Me- 
Nutt  V.  State,  68  Neb.  207  (94  N.  W.  143). 
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299.  (1905.)  The  admission  In  evidence 
of  testimony  of  a  witness  as  to  a  statement 
by  defendant  as  an  admission  of  guilt,  such 
statement  appearing  to  have  been  made 
while  under  fear  of  bodily  harm,  and  also, 
denied,  by  defendant,  to  have  been  made  as 
stated  by  the  witness.  Is  eiTor.  Powers  v. 
State,  75  Neb.  226  (106  N.  W.  332). 

Declarations  by  accused. 

300.  (1878.)  The  Statements  of  a  pris- 
oner to  be  competent  evidence  must  have 
been  voluntarily  made.  If  made  under 
the  obligations  of  an  oath  they  are  not 
voluntary  as  a  general  rule.  But  when 
the  person,  although  he  be  subsequently 
charged  with  the  offense,  appears  volun- 
tarily, and  gives  his  testimony  before  any 
accusation  tias  been  made  against  him,  his 
statements,  although  under  oath,  are  ad- 
missible.   Clouffh  V.  state,  7  Neb.  320. 

301.  (1886.)  It  Is  not  error  to  allow  an 
officer  who  arrested  a  defendant  to  tratlfy 
as  to  statements  made  by  such  defendant 
while  In  custody,  if  It  be  shown  that  such 

statements  were  made  voluntarily  and  wlth- 
ODt  any  inducements  of  hope  or  fear — being 
made  or  offered  by  such  ofBeer  or  other  per- 
son. Ballard  v.  State,  19  Neb.  609  (28  N. 
W.  271). 

302.  (1887.)  A  person  to  whom  one  In- 
tending to  commit  burglary  confides  such 
Intention,  aDd  procures  such  person  to 
act  as  accomplice,  is  a  competent  witness 
to  prove  the  declarations  and  acts  of  the 
party  committing  the  offense,  the  credibility 
of  such  witness  being  a  question  for  the 
Jury.  State  v.  Sneff,  22  Neb.  481  (35  N.  W. 
219). 

303.  (1901.)  Statements  in  one's  own 
InterMt,  self-serving  in  their  nature,  made 
soon  after  the  commission  of  the  homicide 
which  such  person  was  charged  with  having 
committed,  even  though  made  under  the  ap- 
prehension of  impending  Seath,  the  person 
recovering,  are  inadmissible  as  evidence, 
either  as  declarations  in  extremis  or  as  a 
part  of  the  res  gesUe.  Smith  v.  State,  61 
Neb.  296  (85  N.  W.  49). 

304.  (1899.)  A  declaration  may  be  a 
part  of  the  ret  gest<B.  Smith  v.  State,  61 
cisely  coincident  with  the  main  transaction. 
It  la  sufficient  that  there  was  l>etween  the 
two  an  immediate  casual  relation,  and  that 
the  statement  was  a  spontaneous  character- 
ization of  the  act  SuVivan  v.  State,  58 
Neb.  796  (79  N.  W.  721). 

305.  (1901.)   In  order  to  render  state- 


ments made  by  one  charged  with  crime,  ad- 
missible as  declarations  against  Interest  It 

is  not  necessary  that  he  be  informed  that 
such  statements  would  be  used  against  him. 
Coil  V.  State.  62  Neb.  15  (86  N.  W.  925). 

306.  (1901.)  A  prisoner  confined  in  Jail 
is  not  necessarily  under  coercion.  In  such 
a  sense  as  to  preclude  his  making  declara- 
tions '  against  Interest.  Coil  v.  State,  62 
Neb.  15  (86  N.  W.  925). 

Competency  of  witness. 

307.  (1888.)  While  the  confessions  or 
statements  of  a  third  party,  not  made  In  the 
presence  of  the  accused,  are  inadmissible 
in  any  form  In  a  prosecution  against  a 
prisoner  charged  with  the  offense  of  aiding 
and  abetting  such  third  party  In  the  com- 
mission of  a  murder,  yet  it  Is  competent  to 
prove  the  statements  of  the  accused,  made 
against  his  interests.  In  a  conversation  in 
which  he  Is  informed  that  a  confession  has 
been  made  by  such  third  party,  be  being  the 
principal  Indicted  with  the  accused,  but 
not  In  custody,  and  In  such  case  the  whole 
conversation  between  the  witness  and  ac- 
cused may  be  given  In  evidence.  Long  v. 
State,  23  Neb.  33  (36  N.  W.  310). 

308.  (1878.)  It  Is  not  necessary  to  the 
competency  of  a  witness  called  to  testify  as 
to  what  he  had  heard  the  prisoner  say,  that 
he  should  have  heard  all  he  said  on  that 
occasion,  If  what  he  heard  be  sufficient  to 
carry  an  intelligible  idea  respecting  the 
commissions  of  the  offense,  it  may  be  given 
In  evidence  i^lnst  him.  dough  v.  State, 
7  Neb.  320. 

Declarations  by  person  injured. 

Dying  declarations,  see  Homicide,  8  S  127a- 
132. 

Admlaslbllty  of  dying  declaration  In  abor- 
tion, see  Abortion,  S  4. 

309.  (1895.)  Where  one,  In  company 
with  another  while  stealing  coal  from  a 
railroad  car,  Is  shot  and  In  a  few  hours  Is 
found  unconscious  and  on  regaining  his 
senses  stated,  "D  had  shot  him  accident- 
ally," such  declaration,  not  being  made  un- 
der fear  of  Impending  death,  is  Inadmissible 
in  a  prosecution  of  C.  for  murder.  Collins 
V.  State,  46  Neb.  37  (64  N.  W.  432). 

310.  (1895.)  Whether  the  declarations 
of  a  person,  since  deceased,  are  competent 
evidence,  ns  being  part  of  the  res  gestae 
of  some  transaction  occurring  In  the  life  of 
said  deceased,  in  any  case,  must  be  deter- 
mined from  the  peculiar  facts  and  clrcum- 
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stances  surrounding  the  case  on  trial  and 
the  basis  of  vhlch  case  is  the  past  trans- 
action.   ColUm  V.  State,  46  Neb.  37  (64  N. 

W.  432). 

311.  (1895.)  Evidence  of  the  complaints 
of  the  Injured  person  in  a  prosecution  for 
rape  is  admissible  only  as  corroborative  of 
her  teatlmony,  and  such  complaints  are 
not,  except  when  made  in  extremis,  ad- 
missible as  Independent  evidence  of  the  of- 
fense charged.  State  v.  Meyers,  46  Neb.  152 
(64  N.  W.  697;  37  L.  R.  A.  423) 

312  (1895.)  When,  by  reason  of  her 
Imbecility,  the  Injured  female  does  not 
tesiliy  as  a  witness,  her  declarations  relat- 
ing to  the  alleged  assault  are  not  admis- 
sible in  evidence,  and  the  tact  that  she  la 
Incompetent  to  testify  on  account  of  fm- 
bocUity  or  for  other  reasons  Is  wholly  im- 
material, state  V.  Meyers,  46  Neb.  162  (64 
N.  W.  697;  37  L.  R,  A.  423) 

l>»elaratloil0  by  third  persons. 

313.  (1893.)  Letters  written  by  third 
parties  in  another  state  to  third  parties  Id 
thTs,  but  not  In  answer  to  letters  written 
by  the  accused  nor  connected  tlierewtth. 
are  not  admiiraible  fn  evidence  against  the 
accusM  iQ  a  criminal  prosecution  to  prove 
a  materih)  fact  in  the  case.  Bedford  r. 
State.      NUb.  7M  (S6  N.  W.  368). 


■Admission  of  guilt. 


,  314.  (1904.)  An  ordinary  written  state- 
ment of  a  third  person  that  he  committed 
the  crime  in  questioA.  which  Is  not  sworn 
to.  and  is  not  preserved  In  the  form  of  a 
deiMwltlon,  is  not  competent  evidence,  and 
should  not  be  received  as  a  defesM  to  tM 
prbsecutlon.  May$  v.  State,  72  NA.  723 
(101  N.  W.  979). 

316.  (1964.)  The  teetimoay  at  a  wit 
ness  that  a  third  person  had  stated,  to  him 
that  he  was  guilty  of  the  crime  of  which 
the  defendant  was  accused  Is  hearsay  evi- 
dence, and  therefore  not  admissible.  May» 
V.  State,  72  Neb.  723  (101  N.  W.  979). 

Hearsay  In  general. 

316.  (1903.)  Ordinarily  hearsay  testi- 
mony Is  inadmissible.  Donner  v.  State,  69 
Neb.  56  (95  N.  W.  40). 

317.  (1903.)  A  witness  is  not  permitted 
to  state  what  appears  from  books  or  records 
where  It  la  shown  that  the  boahs  were  -not 
kept  by  the  witness  nor  the  entries  made 
by  him  nor  hi  bft  pre^nce,  sfich  state- 
ments bel'ii^  'raef1»1y  beai^ay  test\mtii6f. 
Donner  k  tltat&,  69  fi&f.  66  (95'  K.-^J  iifi 


318.  (1906.)  Insanit;  cannot  be  pmej 
by  hearsay  or  reputation,  and  it  Ui  propa- 
to  exclude  such  evidence.  Reed  v.  Btae,  ti 
Neb.  509  (106  N.  W.  649). 

Cross-examination  of  accused  as  to  cantn- 
dlctory  statements. 

319.  (1895.)  Where  accused  imme^telr 
after  the  kilUng  gave  an  account  tbenof 
different  from  the  one  which  he  gare  u 
the  trial,  a  question  on  croswiamlnttion. 
as  to  when  he  first  told  "this  story  oT  this 
transaction  as  you  have  told  it  on  the 
stand,"  is  proper.  CmrleUm  v.  Statt,  13 
Neb.  373  (61  N.  W.  699). 

Acts  and  Deelaiationa  of  OonsplntoR 
and  Oo-Detandanta. 
Admissibility  of  declarationa  (tf  eoi^ii- 
tors,  see  Conpiracy,  H  9-11. 

Torthevanoe  of  common  ptupose. 

820.  (1903.)  On  the  trial  of  a  pmoc 
charged  with  instigating  another  to  steal 
cattle,  the  declarations  of  the  thief  irhlle 
engi^ed  in  the  perpetration  of  the  crlM 
are  admissible  In  evidence  as  part  of  Ob 
re»  gestae.  Lamb  v.  Stata^  69  Neb.  212  (K 
N.  W.  1050). 

321.  (1903.)  When  a  conspiracy  to  com- 
mit a  crime  is  once  shown  to  exist  by  tlie 
requisite  quantum,  of  proof,  the  sets  uil 
declarations  of  each  of  the  cmisplmtonv  In 
tnrtherancc  of  the  common  deefgn.  are  the 
acts  and  declarations  of  all.  Lamb  v.  Stste. 
69  Neb.  212  (05  N.  W.  1060). 

322.  (1903.)  The  acts  and  declantloDg 
of  a  conspirator,  daring  the  pendmcy  fA  Vba 
conspiracy,  and  in  furtlurance  of  the  am- 
mon  purpose,  are  admlasfble  bi  eridoce 
ftgalnst  hfa  associates.  tyBrUn  v.  atat«,  O 
fiah.  691  (96  M.  W.  649). 

After  commteiden  of  act. 

328.    (1880.)    A  confe^on  by  A  In 
absence  that  he  and  B  committed  a  murder 
is.  not  evidenoe  agalwt  B.  Priest  v.  State, 
10  Neb.  M3  (6  N.  W.  468). 

324.  (1907.)  When  an  aocompliee  fcss 
confessed  and  has  gone  upon  the  witam 
«taad  attd  testilled  to  mil  the  details  of  the 
crime. '  k .  Is  «rror  to  allow  a  musber  <rf 
tfChar  wHiiiJMiJB,  who  btewe  iuitra  bim  teD 
the  same'  story  ,  at-  wiother  tta»  and  ^lea 
to  retmt  Ik  dotall  aU  that,  he  told  as  ta 
tM  om^rrenoe..'  H^Beam  th.  State^  n  NA. 
613  C113  N.  Wi'dSOf.     t  G    ;■  ■ 

326.    (1907.)    A  'rifiileAbnr  by  a 

fMI»n^«MBr  «mabiiiaiced>  vttk.mvier. 
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upon  a  confci^ioo  by  an  accomplice  being 
read  to  him,  and  on  being  asked  by  a  police 
officer  if  he  wanted  to  make  any  state- 
ment In  regard  to  It,  that  he  would  make 
bl8  statement  at  the  proper  time,  or  that  he 
would  sUnd  trial  and  tell  his  story  then, 
shows  dissent  rather  than  assent  to  the 
statement  of  the  accomplice,  and  does  not 
render  It  admissible  in  evidence  as  a  tacit 
confession.  O'Heam  v.  State,  79  Neb.  613 
(113  N.  W.  130). 

32S.  (1907.)  Statements  or  confessions 
made  In  the  presence  of  one  accused  of 
crime,  who  remains  silent,  are  admissible 
In  erldenee,  If  the  time,  the  place  and  the 
circumstances  are  such  as  to  lead  to  the 
inference  that  the  accused  by  his  silence  as- 
sented to  the  truth  of  the  same.  O'Beam 
V.  State.  79  Neb.  513  (113  N.  W.  130). 

Preliminary  evidence  as  to  conspiracy. 

327.  (1903.)  Before  the  acts  and  declar- 
ations of  a  conspirator  are  entitled  to  be 
considered  as  evidence  against  his  asso- 
clates,  the  conspiracy  itself  must  be  estab- 
lished, but  the  order  of  proof  is  a  matter 
within  the  discretion  of  the  trial  court 
O'Brien  v.  State,  69  Neb.  691  (96  N.  W. 
649). 

H.  DocTuuentary  Evidence 
Gertiflcate  of  registration  of  animaL 

328.  (1894.)  A  certificate  of  registration 
Of  the  pedigree  of  a  hog,  purporting  to  be 
signed  by  the  Standard  Poland-China  Rec- 
ord Association,  and  ,  authenticated  with 
the  seat  of  such  association.  Is  inadmissible 
to  prove  registration  of  the  hog.  Lamb  v. 
State,  40  Neb.  312  (68  N.  W.  963). 

Photographs. 

329.  (1903.)  A  photograph,  used  for  the 
purpose  of  Identifying  a  person  Implicated 
In  the  theft  of  cattle,  is  admissible  In  evi- 
dence without  showing  when,  where  or  by 
whom  It  was  taken.  Lamb  v.  State,  69  Neb. 
J12  (96  N.  W.  1050). 

Account  books. 

SaO.  (1906.)  A  charge  against  a  de- 
ceased person  In  a  so-called  account  book, 
offered  In  evidence  to  show  that  he  was 
alive  on  the  date  corresponding  to  such 
charge.  Is  not  competent  evidence  unless  It 
is  fliBt  shown  by  whom  the  charge  was 
made,  the  time  when  It  was  entered  In  the 
book,  that  the  book  Itself  Is  such  a  book 
of  accounts  as  Is  admissible  In  evidence 
under  the  statute,  and  that  he  personally 
procuTBd  the  servlee  chaiged  for  at  the 


time  the  entry  was  made.  Barker  v.  State, 
73  Neb.  469  (103  N.  W.  71). 

Proof  of  existence  or  non-existence  of  rec- 
ord in  general. 

331.  (1896.)  The  existence  of  a  record 
may  be  proved  by  Its  production,  or  an 
authenticated  copy  thereof.  The  non-exist- 
ence of  a  record  may  be  proved  by  the  testi- 
mony of  one  who  Is  cognisant  of  such  fact 
Hornberger  v.  State^  47  Neb.  40  (66  N.  W. 
23). 

I.  Opinion  Erldenee. 
Conclusions  in  general. 

332.  (1902.)  A  non-expert  witness  may 
give  his  opinion  In  regard  to  a  matter  which 
men  In  general  are  capable  <tf  comprehend* 
Ing,  when,  from  the  nature  of  the  case.  It 
Is  Ibiposslble  for  him  to  lay  before  the 
Jury  all  the  pertinent  facts  so  as  to  enable 
them  to  see  the  thing  he  is  describing  Just 
as  he  saw  It.  Ruetetl  v.  State,  66  Neb.  497 
(92  N.  W.  751). 

If  ental  oondition. 

333.  (1879.)  The  opinion  of  a  witness, 
not  an  expert,  Is  comi>etent  evidence  upon 
the  question  of  the  prisoner's  sanity,  where 
such  opinion  is  formed  upon  facts  within 
the  person  knowledge  of  the  witness,  and 
sworn  to  by  him  before  the  Jury.  Schlencker 
V.  State,  9  Neb.  241  (1  N.  W.  857);  (1883) 
PoKn  V.  State,  14  Neb.  640  (16  N.  W.  898). 

334.  (1893.)  The  testimony  of  a  wit- 
ness as  to  the  sanity  of  one  accused  of 
homicide  must  be  strictly  limited  to  such 
sanity  or  insanity,  and  confined  to  those 
occasions  upon  which  the  witness  testifies 
to  having  observed  the  conduct  and  ap- 
pearances of  the  Individual  whose  sanity  is 
the  subject  of  Inquiry  Bhulta  v.  State,  37 
Neb.  481  (66  N.  W.  1080). 

336.  ( 1S93.)  Only  such  Intimate  ac- 
quaintances of  a  person  accused  of  crimes 
as  have  seen  him  almost  dally  for  several 

months  preceding  the  date  upon  which  the 
alleged  crime  occurred  are  competent  as 
non-expert  witnesses  to  testify  as  to  the 
sanity  or  Insanity  of  the  accused.  Bhulte 
V.  State,  37  Neb.  481  (66  N.  W.  1080). 

336.  (1893.)  The  rule  permitting  a  non- 
expert witness  to  testify  as  to  the  sanity  or 
insanity  of  a  party  whose  legal  accountabil- 
ity is  the  sole  matter  in  Issue  does  not  allow 
such  witness  to  testify  that  at  a  certain 
date  such  party  knew  the  difference  be- 
tween the  right  and  wrong  of  an  act  at  that 
time  committed  by  htm.  Shutts  v.  State, 
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87  Neb.  481  (B5  N.  W.  1080);  (1906)  Reed 
V.  State,  76  Neb.  509  (106  N.  W.  649). 

337  (1895.)  A  non-expert  witness  may 
In  a  prosecution  for  murder,  the  necessary 
foundation  therefor  having  been  laid,  be 
examined  as  to  his  opinion  regarding  the 
sanity  of  the  accused,  and  may  state 
whether  In  his  Judgment  the  latter  was  able 
to  .distinguish  between  right  and  wrong 
with  respect  to  the  particular  crime  charged. 
Pflueger  v.  State,  46  Neb.  493  (64  N.  W. 
1094).  • 

338.  ( 1895. )  The  opinions  of  non-ex- 
pert witnesses  who  have  known  the  accused 
for  fifteen  years  and  who  met  and  ob- 
served him  almost  daily  for  six  weeks  or 
more  immediately  preceding  the  commission 
by  him  of  a  homicide,  tbelp  attention  being 
particularly  directed  to  his  mental  condi- 
tion, are  admissible  as  bearing  upon  the 
question  of  his  sanity.  Pflueger  v.  State, 
46  Neb.  493  (64  N.  W.  1094). 

339.  (1896.)  A  non-expert  witness  should 
be  permitted  to  express  an  opinion  as  to 
sanity,  only  when  he  has  shown  sufficient^ 
qualifications  and  has  stated  the  facts  and 
circumstances  upon  which  his  opinion  is 
based.  Hoover  v.  State,  48  Neb.  184  (66  N. 
W.  1117);  (1904)  Bothwell  v.  State,  71  Neb. 
747  (99  N.  W.  669). 

340.  (1898)  Non-experts  may  give  their 
opinions  as  to  a  person's  sanity  only  after 
narrating  the  facts  by  them  observed  on 
which  they  base  their  opinions.  Snider  v. 
State,  56  Neb.  309  (76  N.  W.  574). 

341.  (1906.)  The  opinions  of  non-expert 
witnesses  on  the  question  of  the  insanity 
of  one  charged  with  a  criminal  offense  are 
entitled  to  little  or  no  regard,  unless  sup- 
ported by  good  reasons  founded  on  facta 
which  warrant  them.  From  such  opinions 
and  the  facts  stated  to  support  them.  It  is 
the  province  of  the  jury  to  draw  their  con- 
clusions as  to  the  sanity  or  insanity  of  the 
defendant.  Reed  v.  State.  75  Neb.  509  (106 
N.  W.  64B). 

Identity  of  footprints. 

342.  (1878)  It  te  not  competent  for  a 
witness  testifying  of  a  comparison  made 
6etween  one  of  the  prlsoner'a  boots  and  a 
bloody  footprints  found  near  the  place 
where  the  homicide  was  committed,  to  give 
his  opinion  as  to  whether  that  boot  made 
the  track;  but  where  a  witness  expresses 
luch  oplnlw  and  no  objection  is  made  until 
after  verdict.  It  fnmlahes  no  ground  fOD  a 
new  trial  OUntffh  v.  State,  7  Neb.  820. 


343.  (1901.)  It  Is  Incompetent  f*r  i 
witness  testifying  to  a  comparison  made 
between  one  of  the  feet  of  a  horse  wMci 
the  prisoner  was  known  to  have  ridden  on 
the  day  of  the  homicide  and  tracks  of  a 
horse  found  near  the  place  where  the  crime 
was  committed  and  leading  in  the  dlrecuoa 
of  the  defendant's  home,  to  give  bis  opinios 
or  belief  as  to  whether  the  tracks  were 
made  by  such  horse.  Russell  v.  State,  62 
Neb.  612  (87  N.  W.  344). 

344.  (1907.)  In  a  prosecution  for  the 
crime  of  arson,  evidence  describing  the 
shoes  worn  by  the  accused  and  footprints 
found  near  the  place  where  the  crime  was 
committed  pn^er  and  competent  But 
it  is  error  to  allow  the  witness  makhig  sacb 
comparisons  to  express  his  opinion  that  the 
footprints  were  made  by  the  accused. 
Heidelbaugh  v.  State,  79  Neb.  499  (118  N. 
W.  145). 

Subjects  of  expert  testimony. 

345.  (1897.)  In  a  criminal  proseco- 
tloa.  where  books  of  such  a  character  as  to 
render  It  dlfflcnlt  for  the  Jury  to  arrive  at  a 
correct  conclusion  as  to  amounts  of  Items 
Involved  are  In  the  court  room  subject  to 
inspection  of  accused,  an  expert  accouDt- 
ant  who  examined  the  books  may  be  al- 
lowed to  testify  to  the  result  of  his  examina- 
tion. Bartlev  v.  State,  53  Neb.  310  (73  N. 
W.  744). 

346.  (1905.)  Matters  of  common  ob- 
servation and  matters  upon  which  junrmen 
are  as  capable  of  forming  an  opinion  as  are 
physicians  and  surgeons,  are  not  matters 
for  expert  medical  testimony.  But  It  Is 
not  necessarily  reversible  error  to  allow  a 
witness  to  testify  to  a  truism  with  which  all 
Intelligent  men  are  presumed  to  be  ac- 
quainted, nor  Is  it  in  all  cases  reversible 
error  to  allow  a  witness,  over  objection,  to 
testify  to  a  proposition  of  law.  or  a  fact  of 
science  or  nature  which  is  a  matter  of 
common  knowledge.  Turley  v.  State.  74 
Neb.  47.1  (104  N.  W.  934). 

346a.  (1907.)  In  a  prosecution  for  eia- 
bezzlement  or  other  crime,  where  the  books, 
records,  papers  and  entries  are  voluminoos 
and  of  such  a  character  as  to  render  It  diffi- 
cult for  the  jury  to  arrive  at  a  correct  con- 
clusion as  to  amounts,  an  expert  accountaot 
may  be  allowed  to  examine  such  books,  etc, 
and  testify  as  to  the  result  of  bis  examina- 
tion, and  as  to  particular  entries  therein, 
shown  to  be  In  the  handwriting  of  the  de- 
fendant, when  Buch  books  ar«  in  the  coort- 
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room  subject  to  Inspection  by  the  accused, 
and  the  particular  entries  are  also  intro- 
duced in  evidence.  Bode  v.  State,  80  Neb. 
74  (113  N.  W.  996). 

Competency  of  expert 

346&.  (1889.)  In  a  prosecution  for  lar- 
ceny witnesses  testifying  as  to  the  value  of 
the  property  stolen,  must  show  that  they 
possess  knowledge  of  such  value.  Brooks  v. 
State,  28  Neb.  389  (44  N.  W.  436). 

Bramlnatlon  of  experts. 

347.  (1879.)  In  the  examination  of  an 
expert  witness  as  to  the  apearance  of  the 
bullet  wound  of  which  the  deceased  died,  It 
is  not  Improper  to  state  a  supposed  rase  as 
a  means  of  showing  what,  under  different 
conditions,  the  api;>earance  of  a  wound 
made  by  the  same  agency  might  or  would 
have  been.  Schlencker  v.  State,  9  Neb.  241 
(1  N.  W.  857). 

348.  (1889.)  Where  the  opinion  of  an 
expert  is  sought  upon  the  question  of  the 
insanity  of  the  accused,  the  hypothetical 
questions  to  such  expert  must  be  so  framed 
as  to  fairly  reflect  the  facts  admitted  or 
proved  by  other  witnesses.  Biirgo  v.  State, 
26  Neb.  639  (42  N.  W.  701), 

J.  Testimony  of  Aecompllcea  and  Co-De- 
fendants. 

Weight  and  sufficiency,  see  poat,  H  393- 
396. 

In  general. 

349.  (1876.)  When  separate  trials  are 
awarded  to  parties  jointly  Indicted,  each 
is  a  competent  witness  for  the  state  upon 
the  trial  of  the  other,  without  being  first 
acquitted  or  convicted,  and  without  a  nolle 
prosequi  being  first  entered  upon  the  indict- 
ment  Carroll  v.  State,  6  Neb.  31. 

K.  Confessions. 
Weight  and  sufficiency,  see  post.  {18  387- 

39.2. 

Admissibility  in  general. 

350.  (1889.)  Where  a  party  accused  of 
crime,  voluntarily  and  without  inducement 
of  any  kind,  makes  a  ccmfesslon  that  he 
committed  the  offense,  and  details  the  facts 
and  circumstances,  such  confession  is  ad- 
missible in  evidence  against  him.  althougn 
at  the  time  of  making  the  same  he  was  held 
in  custody.  Anderson  v.  State,  25  Neb.  550 
(41  N.  W.  357). 

861.  (1891.)  The  confessions  proven  on 
trial  held  to  be  voluntary,  and  property  re- 
ceived In  evidence.  Shepherd  v.  State,  31 
Neb.  889  (47  N.  W.  1118). 


352.  (1891.)  Where  a  prisoner,  while 
under  arrest  and  without  threat,  promise, 
or  expectation  of  hopes  or  favor,  voluntarily 
makes  a  confession,  the  same  may  be  proven 
on  the  tHal.  Furst  v.  State,  31  Neb.  403  (47 
N.  W.  IIIC). 

363.  (1S92.)  When  the  crime  charged  is 
fully  established  by  competent  testimony, 
the  free  and  voluntarily  confession  of  the 
defendant  may  be  rroven  for  the  purpose  of 

connecting  him  with  the  offense.  Wemecke 
V.  State,  34  Neb.  14  (51  N.  W.  307);  (1898) 
Chezem  v.  State,  66  Neb.  48?  (76  N.  W. 
1056). 

354.  (1893.)   A  confession  receivable  in 

evidence,  only  after  proof  that  it  was  made 
voluntarily,  is  restricted  to  an  acknowledg- 
ment of  the  defendant's  guilt,  and  the  word 
does  not  apply  to  a  statement  made  by  the 
defendant  of  facts  which  tend  to  establish 
his  guilt.  Taylor  v.  State,  37  Neb.  788  (56 
N.  W.  623), 

355.  (1896.)  A  voluntary  confession  or 
admission  of  guilt  made  by  a  prisoner  out 
of  court  Is  admissible  In  evidence  against 
him.  Bast/e  v.  State,  46  Neb.  261  (63  N. 
W.  811) ;  (1901)  Burlingim  v.  State,  61  Neb. 
276  (85  N.  W.  76);  (1901)  Hills  v.  State.  61 
Neb.  589  (85  N.  W.  836;  57  L.  R.  A.  155); 
(1901)  Coil  V.  State,  62  Neb.  15  (86  N.  W. 
925) ;  (1901)  Reinoehl  v.  State,  62  Neb.  619 
(87  N.  W.  355). 

356.  (1895.)  Voluntary  statements  in  the 
nature  of  confessions  by  one  accused  of 
murder  are  properly  admitted  In  evidence 
against  htm.  Pftueger  v.  State,  46  Neb.  493 
(64  N.  W.  1094). 

357.  (1897.)  Confessions  freely  anil  vol- 
untarily made  by  one  charged  with  a  crime 
are  competent  evidence  to  be  considered  by 
the  jury  In  connection  with  other  evidence 
In  determining  whether  accused  did  In  fact 
commit  the  crime.  Davis  v.  State,  51  Neb. 
301  (70  N.  W.  984). 

358.  (1903.)  In  a  criminal  prosecution, 
only  such  confessions  of  the  defendant  as 
are  shown  to  have  been  made  volnntarlly. 
wlUiottt  fear  of  punishment  or  hope  of  re- 
ward, are  admissible  in  evidence.  State  v. 
Force,  69  Neb.  162  (95  N.  W.  42). 

368a.  (1907.)  Voluntary  admissions  or 
confessions  of  the  accused  tending  to  estab- 
lish his  g*illt  may  usually  be  received  In  evi- 
dence against  him,  and  the  fact  that  such 
admissions  contain  statements  tending  also 
to  show  the  commission  of  an  offense  other 
than  the  one  for  vhltdi  the  defendant  la  on 
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trial  does  not  render  ttiem  inadmissible. 
Bode  V.  Btate,  80  Neb.  74  (113  N.  W.  996). 

Privileged  commnnicfttion. 

359.  (1301.)  A  communication  to  a  min- 
ister oC  the  gospel,  or  a  priest,  la  not  privi- 
leged where  it  is  shown  that  it  was  not  made 
in  confidence  ot  the  relation,  or  was  not  to 
be  kept  as  a  secret.  Hitl9  v.  State,  61  Keb. 
589  (85  N.  W.  836;  57  L.  R.  A.  16&). 

Promises  or  Inducements. 

360.  (1891.)  When  from  the  cross-ex- 
amination of  an  officer  it  appears  that  be 
held  ont  inducements  to  the  accused  to  con- 
fess, a  confession  thereafter  made  to  him  Is 
not  admissible  in  evidence.  Bubtter  v.  State, 
33  Neb.  663  (50  N.  W.  963). 

Threats  and  fear. 

361.  (1893.)  Confessions  of  the  accused 
in  a  criminal  prosecution  are  inadmissible 
where  there  is  reasonable  ground  for  the 
presnmptlon  tbat  Uiey  were  extorted  bj 
threats  or  induced  by  means  ot  promtaee. 
May  V.  Btate,  38  Neb.  211  (66  N.  W.  804). 

362.  (1901.)  The  true  test  of  the  admis- 
sibility of  a  confession  is  whether  there  is 
a  casual  relation  between  It  and  any  threat  or 
promise  with  respect  to  the  crime  charged, 
made  by  a  person  having  authority  over 
either  the  prosecution  or  the  prisoner. 
Strong  v.  State,  63  Neb.  440  (88  N.  W.  773). 

363.  (1903.)  Tbe  father  at  the  accused, 
shortly  after  the  commission  of  tbe  alleged 
crime,  pointed  a  shotgun  at.  his  head  and 
said:  "James,  you  are  my  prisoner;  I  have 
a  ri^t  to  arrest  you;  you  shall  go  to  Har- 
rison and  tell  the  sheriff,  county  attorney 
and  coroner's  Jury  ail  about  the  Icllllng  of 
H.  R.,  and  you  will  get  clear;  but  if  yon 
don't  you  will  get  convicted."  Accused  con- 
sented jto  the  demand  of  his  father,  and 
made  a  confession  to  the  officers  named. 
Held,  That  evidence  of  such  confession  was 
inadmissible.  State  v.  Force,  69  Neb.  162 
(95  N.  W.  42). 

364.  (1903.)    Further  confessions  by  the 

accused,  suteequent  to  an  extorted  confes- 
sion, will  be  equally  Inadmissible,  if  eo  re- 
lated in  iwint  of  surrounding  circumstances 
iLnd  proximity  of  time  as  to  raise  a  presump- 
tion that  the  influences  resulting  in  the  first 
confession  have  not  ceased  to  operate  upon 
hfs  mind.  Btate  v.  Force,  69  Neb.  162  (95 
N.  W.  42). 

Deception. 

366.  (1886.)  A  oontesslon  obtained  by  a 
detective  In  gnlse  <tf  a  friend  Is  admissible 


in  evidence  against  the  accused.  Heldt  t. 
Btate,  20  Neb.  492  (30  N.  W.  626;  58  Am 
Rep.  836). 

Preliminary  evidence  as  to  voluntary  char- 
acter. 

366.  (1894.)  Before  proving  a  confession 
the  defendant  should  be  permitted  to  eron- 
examine  the  wltnus  as  to  the  clrcnmstanees 
under  which  the  confession  was  made.  Wil- 
lis V.  State.  43  Neb.  102  (61  N.  W.  254). 

367.  (1898.)  In  laying  the  foundation 
(or  evidence  ot  confessions  it  is  snflicient  to 
prove  affirmatively  all  that  occurred  prior  te 
and  at  the  time  of  the  confessions,  provided 
such  proof  excludes  tbe  hypothesis'  of  in- 
ducements of  hope  or  fear.  Snider  v.  State, 
66  Neb.  309  (76  N.  W.  674). 

Ii.  Xvidenoe  at  Preliminary  Szaminatiaa 

or  at  Former  Trial. 

AdmiBSlbillty  of  testimony  taken  on  pre- 
liminary hearing  In  bastardy,  see  BoMtarit, 
IS  60-64. 

AdmlssiblUty  in  general. 

368.  (1884.)  Where  a  deceased  witness 
testified  upon  a  former  trial  of  the  same 
party-  tor  the  same  offense,  being  broni^t 
"face  to  face"  with  the  accused  and  croM- 
examlned  by  him,  It  is  competent,  upon  a 
subseQuent  trial,  to  prove  the  testimony  of 
such  deceased  witness,  and  such  proof  does 
not  violate  the  provisions  of  the  constitu- 
tion of  the  state  which  gives  to  the  aceosed 
the  right  to  "meet  the  witnesses  against 
him  face  to  face."  Hair  v.  Stated  16  Neb.  601 
(21  N.  W.  464). 

369.  (1884.)  Where  a  court  reporter  Is 
sworn  as  a  witness  for  the  purpose  of  prov- 
ing the  testimony  of  a  deceased  wltne88,luid 
where  such  reporter  testifies  that  the  notes 
of  the  testimony  ot  such  deceased  witness 
were  accurately  taken  by  him  at  tbe  time 
the  testimony  was  given,  such  notes  may  be 
used  by  tbe  reporter  in  giving  the  testimony 
of  the  deceased  witness,  for  the  purpose  of 
refreiElblng  his  memory,  and  it  necessary  he 
may  read  the  testimony  to  the  Juty.  ffoir 
ff.  Btate,  16  Neb.  601  (21  N.  W.  464). 

K.  Weight  and  SniBciaiey. 
Weight  in  generaL 

870.  (1886.)  An  escape  Is  not  neoessari- 
ly  an  admission  ot  guilt  Mat^etoe  v.  Btate. 

19  Neb.  330  (27  N.  W.  234). 

371.  (1896.)  Where  a  witness  uses  a  word 
having  a  signification  so  generally  known  ai 
to  be  nnderatood  by  the  jurors,  courts  will 
not  treat  the  word  as  nnintdllglbls  merely 
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because  from  motives  of  decency  and  pro- 
priety lexicographers  have  Ignored  It  Brvce 
V.  State,  48  Neb.  670  (67  N.  W.  454). 

372.  (1902.)  Where  the  record  of  a  wit- 
ness' previous  conviction  of  a  felony  Is  In- 
troduced in  evidence,  under  section  330  of 
the  code  of  criminal  procedure,  for  the  pur^ 
pose  of  affecting  the  credibility  of  the  wit* 
ness.  such  record  1b  not  conclusive,  and  the 
witness  may  show  that  be  was  In  fact  Inno- 
cent Reed  v.  State,  66  Neb.  184  (92  N.  W. 
S21). 

ConclnsiTenesB  of  answer  of  witness. 

373.  ( 1891. )  The  answer,  on  cross-ex- 
amination, of  a  party  on  trial  for  a  crime  as 
to  any  matter  not  material  to  the  issue,  is 
conclufliTe  on  the  party  making  the  inquiry; 
as  the  court  will  not  try  a  collateral  qn«tion 
relating  to  another  offense  than  the  one 
then  being  tried.  Leahj/  v.  State,  31  Neb. 
666  (48  N.  W.  390). 

374.  (1897.)  A  litigant  who  propounds 
a  qnestimi  to  a  witness  and  obtains  from 
him  an  answer  responsive  thereto  cannot 
complain  that  the  court  erred  In  refusing 
on  his  motion  to  expunge  such  answer  from 
the  record.  Davis  v.  State,  61  Neb.  301  (70 
N.  W.  921). 

376.  (1906.)  Where  the  prosecntlng  at- 
torney, on  the  cross-examination  of  the  ac- 
cused in  a  criminal  case,  asks  him  If  he  has 
not  been  guilty  of  a  similar  offense  upon  an- 
other person  at  another  time,  he  is  conclud- 
ed by  the  answer  and  cannot  call  another 
witness  to  impeach  the  accused.  Nicholbsack 
V.  State,  76  Neb.  27  (106  N.  W.  896). 

CTrcnmstantial  evidence. 

376.  (1882.)  To  warrant  a  conviction 
upon  circumstantial  evidence,  the  circum- 
stances when  taken  together  must  be  of  so 
conclusive  a  nature  as  to  show  beyond  a 
reasonable  doubt  that  the  accused,  and  no 
other  person,  committed  the  offense.  Wal- 
bridge  v.  State,  13  Neb.  236  (13  N.  W.  209) ; 
(1892)  Kaiter  v.  State,  36  Neb.  704  (53  N. 
W.  610). 

377.  (1892.)  When  a  criminal  charge  Is 
to  be  proved  by  circumstantial  evidence,  the 
proof  ought  not  only  to  be  consistent  with 
the  guilt  of  the  accused,  but  inconstetent 
with  any  other  rational  conclusion.  Wol- 
hridge  v.  State,  13  Neb.  236  (13  N.  W.  209). 

378.  (1893.)  In  order  to  sustain  a  con- 
viction for  a  felony  on  purely  circumstan- 
tial evidence  the  circumstances  pointing  to 
the  gaUt  ot  the  accused  must  be  of  so  con- 


clusive a  character  as  to  exclude  every  other 
reasonable  hypothesis.  It  la  not  sufficient 
that  the  circumstances  when  considered  to- 
gether create  a  probability,  although  a 
strong  one,  of  the  guilt  of  the  accused. 
Dreetaen  v.  State,  38  Neb.  375  (-56  N.  W. 
1024). 

379.  (1895.)  The  law  does  not  require 
in  every  case  independent  evidence  of  the 
particular  Intention.  On  the  contrary  the 
circumstances  attending  the  principal  act 
may  be  of  such  a  character  as  to  exclude 
every  rational  hypothesis  except  the  exist- 
ence of  the  specified  Intent  charged.  Krch- 
navy  v.  State,  43  Neb.  337  (61  N.  W.  628). 

380.  (1895.)  In  criminal  cases,  as  In 
civil,  facts  may  be  established  by  circum- 
stances as  well  as  by  direct  evidence,  and  a 
verdict  of  guilty  Is  supported  by  the  evidence 
when  the  circumstances  proved  lead  beyond 
a  reasonable  doubt  to  Inferences  of  the  facts 
essential  to  establish  the  defendant's  guilt. 
Dixon  17.  State,  46  Neb.  298  (64  N.  W.  961). 

381.  (1897.)  The  test  by  which  to  de- 
termine the  sufficiency  of  cirenmstantlal  evi- 
dence in  a  criminal  prosecntton.  is  whether 
the  facts  and  circumstances  tending  to  con- 
nect the  accused  with  the  crime  charged  are 
of  such  conclusive  nature  as  to  exclude  to 
a  moral  certainty  every  rational  hypothesis 
except  that  of  his  guilt  Morgan  v.  State, 
61  Neb.  672  (71  N.  W.  788);  (1899)  Kaet- 
ner  v.  State,  58  Neb.  767  (79  N.  W.  713). 

382.  (1897.)  It  is  the  province  of  the 
jury  to  determine  the  circumstances  sur- 
rounding, and  which  shed  light  upon  tiie  al- 
leged crime;  and  If.  assuming  as  proved  the 
facts  which  the  evidence  tends  to  establish, 
they  can  be  accounted  for  upon  no  rational 
theory  which  does  not  include  the  guilt  of 
the  accused,  the  proof  cannot,  as  a  matter 
of  law.  be  said  to  have  failed.  {.Casey  v. 
State,  20  Neb.  13S.)  Mor£ron  v.  State,  51 
Neb.  672  (71  N.  W.  788). 

383.  (1901.)  To  justify  conviction  on 
circumstantial  evidence.  It  Is  necessary  that 
the  facts  and  circumstances  essential  to  the 
conclusion  sought  must  be  proven  by  com- 
petent evidence  beyond  a  reasonable  doubt, 
and,  when  taken  together  or  as  a  whole, 
must  be  of  such  a  character  as  to  be  consist- 
ent with  each  other,  and  with  the  hypoth- 
esis sought  to  be  established  thereby,  and 
inconsistent  with  any  reasonable  hypothesis 
of  innocence.  Smith  v.  State,  61  Neb.  296 
(85  N.  W.  49). 

384.  (1901.)    The  intent  with  which  an 
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act  is  done  Is  Inferable  from  the  act  itself, 
and  from  the  facts  and  circumstances  sar- 
roundlng  It  Otary  «.  State,  61  Neb.  688  (85 
N.  W.  897  >. 

Testimony  or  statements  of  accused. 

385.  (1884.)  The  unsupported  testimony 
of  the  accused  in  a  criminal  case,  which  the 
Jury  do  not  believe,  cannot  be  said  to  fur- 
nish  any  hypothesis  consistent  with  the  in- 
nocence of  the  accused.  Binfleld  v.  State, 
15  Neb.  484  (19  N.  W.  607). 

386.  ( 1899.)  Circumstances  capable  of 
an  innocent  construction  may  be  Interpreted 
in  the  light  of  the  defendant's  confession, 
and  the  fact  under  investigation  be  tlius 
given  a  criminal  aspect.  Sullivan  v.  State, 
58  Neb.  796  (79  N.  W.  721). 

Confessions. 

387.  (1876.)  The  degree  of  credit,  ordi- 
narily to  be  given  to  the  confession  of  a 
prisoner,  should  he  left  to  the  jury,  under 
proper  Instructions,  with  reference  to  the 
evidence  In  each  particular  case.  But  a  con- 
fession alone  is  not  sufficient  evidence  of 
the  corpus  delicti.  There  should  be  other 
proof  that  a  crime  has  been  committed  and 
the  confession  admitted  only  for  the  purpose 
of  connecting  the  defendant  with  the  of- 
fense. Dodge  v.  State,  4  Neb.  220. 

388.  (1880.)  A  confession  is  not  suffi- 
cient evidence  of  the  corpus  delicti.  There 
must  be  other  evidence  that  a  crime  has 
actually  been  committed,  the  confession  be- 
ing used  to  connect  the  accused  with  the 
crime.  Priegt  v.  State,  10  Neh.  393  (6  N.  W. 
468). 

389.  (1891.)  The  Jury  is  not  bound  to 
give  every  part  ot  a  confession  the  same  cre- 
dence, but  they  can  accept  one  part  as  true 
and  reject  sacdi  portion  as  they  believe  from 
the  evidence  Is  untrue,  ^ursf  v.  State,  31 
Neb.  403  (47  N.  W.  1116). 

390.  (1893.)  Confession  or  admission  ot 
accused  Is  not  alone  sufficient  to  convict; 
but  the  commission  of  crime  being  estab- 
lished by  other  evidence,  confession  may  be 

proved  to  connect  accused  with  offense.  AaK- 
ford  V.  State,  36  Neb.  38  (53  N.  W.  1036); 
(1899)  Sullivan  v.  State,  58  Neb.  796  (79  N. 
W.  721):  (1905)  Blacker  v.  State,  74  Neb. 
671  (106  N.  W.  302). 

391.  (1897.)  The  corpus  delicti  Is  the 
foundation  of  every  criminal  prosecution 
and  the  confession  of  an  accused  that  he 
tommitted  the  crime  is  not  alone  sufficient 


evidence  to  sustain  his  conviction  therefor. 
Davis  V.  State,  51  Neb.  301  (70  N.  W.  984). 

392.  (1899:)  While  a  voluntary  confes- 
sion Is  insufficient,  standing  alone,  to  prove 
that  a  crime  has  been  committed.  It  is  com- 
petent evidence  of  that  fact,  and  may,  with 
slight  corroborative  circumstances,  be  suffi- 
cient to  warrant  a  conviction.  SulUvan  v. 
State,  68  Neb.  796  (79  N.  W.  721). 

Testimony  of  accomplice. 

393.  A  conviction  may  rest  on  the  un- 
corroborated evidence  of  an  accompUce, 
when,  considered  with  all  the  testimony.  It 
satisSes  the  Jury  beyond  a  ret^nable  doubt 
of  the  guilt  of  the  accused.  (1881)  Olive  v. 
State,  11  Neb.  1  (7  N.  W.  444);  (1894) 
Lamb  V.  State,  40  Neb.  312  (68  N.  W.  963): 
(1896)  Lawhead  v.  State,  46  Neb.  607  (  65  N. 
W.  779). 

394.  (1894.)    It  is  not  error  to  refuse  an 

instruction  to  the  effect  that  a  person  ac- 
cused of  a  crime  cannot  be  convicted  upon 
the  uncorroborated  testimony  of  an  accom- 
plice. The  weight  to  be  given  the  testimony 
of  such  a  witness  is  for  the  Jury  to  deter- 
mine, after  a  careful  examination  of  the 
same,  in  the  light  of  all  the  other  evid«ice 
in  the  case.  Lamb  v.  State,  40  Neb.  312  (58 
N.  W.  963). 

395.  (1903.)  The  evidence  of  an  accom- 
plice should  be  closely  scrutinized.  If  It  ap- 
pears that  such  witness  has  wilfully  sworn 
falsely  In  regard  to  a  material  matter  upon 
the  trial,  his  evidence  cannot  be  soffident, 
if  uncorroborated,  to  support  a  verdict  of 
guiity.  Jahnke  v.  State,  68  Neb.  181  (104  N. 
W.  154). 

Sufficiency  in  general. 

396.  (1878.)  Evidence  merely  showing 
the  accused  to  have  been  present  at  the  com- 
mission of  a  felony,  without  more,  Is  not 
sufficient  to  make  him  a  principal  therein. 
Walrath  v.  State,  8  Neb.  80. 

397.  (1883.)  If  the  proof  Of  guUt  be  of 
Bucb  moral  certainty  as  convinces  the  mloils 
of  the  Jury,  as  reasonable  men,  beyond  all 
reasonable  doubt,  It  is  sufficient  PorriiA  v. 
State,  14  Neb.  60  (15  N.  W.  357). 

398.  (1883.)  A  verdict  of  guilty  cannot 
be  sustained  where  the  evidence  fails  to 
show  that  the  accused  committed  the  offense 
charged.  Staman  v.  State,  14  Neb.  68  (IS 
N.  W.  227). 

399.  (1884.)  Where  there  Is  dIsUnct  evi- 
dence of  each  material  fact  necessary  to  es- 
tablish the  guilt  of  the  accused  legally  be- 
fore the  Jury,  a  verdlcf  against  him  will  be 
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upheld,  although  such  testimony  may  be 
contradicted  by  other  witnesses.  Dutcher  v. 
State.  16  Neb.  30  (19  N.  W.  612). 

400.  (1885.)  In  cases  of  circumstantial 
evidence  it  is  necessary  that  all  the  neces- 
sary facts  and  circumstances  essential  to 
the  conclusion  to  prove  beyond  a  reasonable 
doubt,  but  it  Is  not  necessary  that  each  link 
In  the  evidence  "relied  upon"  should  be 
proven  beyond  a  reasonable  doubt.  Such 
facts  If  not  proven  should  be  discarded  by 
the  jury.  Bradahaw  v.  State,  17  Neb.  147 
(22  N.  W.  361). 

401.  (1897.)  A  Charge  that  one  made  a 
false  book-entry  In  the  account  of  an  Indi- 
vidual with  a  bank  is  not  sustained  by  proof 
that  the  entry  was  In  an  account  with  such 
IndlTidual  designated  as  "township  treas- 
urer," and  the  variance  la  not  less  fatal  be- 
cause private  money  of  the  Individual  was 
included  In  the  account  referring  to  him  as 
treasurer.  Williama  v.  State,  61  Neb.  630 
(71  N.  W.  313). 

402.  (1897.)  It  Is  in  a  criminal  prosecu- 
tion permissible  for  the  state  to  Introduce 
evidence  of  any  number  of  facts  and  circum- 
stances tending  to  connect  the  accused  with 
the  crime  charged,  and  if  the  facts  actually 
proved  are  sufficient  to  establish  guilt  be- 
yond a  reasonable  doubt  he  Is  not  entitled 
to  an  acquittal  because  of  a  failure  of  proof 
with  respect  to  one  or  more  of  the  facts 
relied  upon  for  a  conviction.  Morgan  v. 
State,  51  Neb.  672  (71  N.  W.  788). 

403.  (1899.)  To  sustain  a  criminal  con- 
viction it  Is  not  enough  for  the  state  to  show 
that  the  prisoner  indicted  has  violated  the 
spirit  of  the  statute,  but  the  evidence  must 
show  beyond  a  reasonable  doubt  that  he  has 
offended  against  the  very  letter  of  the  law. 
BaiJey  v.  State,  57  Neb.  706  (78  N.  W.  284; 
73  Am.  St  Rep.  540). 

404.  (1899.)  The  state  may  introduce  ev- 
idence to  prove  any  number  of  facts  and 
circumstances  tending  to  connect  accused 
with  the  crime,  and  If  they  are  sufficient  to 
establish  his  guilt  beyond  a  reasonable 
doubt,  he  is  not  entitled  to  an  acquittal  be- 
cause of  the  failure  of  proof  with  respect  to 
one  or  more  of  the  facts  relied  upon  for  a 
conviction.  Kastner  v.  State,  68  Neb.  767 
(79  N.  W.  713). 

406.  (1907.)  The  positive  testimony  of 
one  apparently  credible  witness  Identifying 
the  defendant  as  the  perpetrator  of  the  crime 
may  be  suffldent  to  support  a  conviction, 
when  the  defendant  Is  shown  by  other  wit- 


nesses to  have  been  In  the  vicinity  of  the 
commission  of  the  crime  at  the  time  it  was 
committed,  and  there  is  no  explanation  of 
his  presence  there,  and  the  corptM  delicti  Is 
clearly  proved.  Bucklejf  v.  State,  79  Neb.  86 
(112  N.  W.  283). 

Degree  of  proof  in  generaL 

406.  (1879.)  To  warrant  a  verdict  of 
guilty  In  a  criminal  case  It  Is  not  required 
that  the  Jury  be  convinced  of  the  prisoner's 
guilt  "beyond"  a  moral  certainty,  but  it  ia 
enough  if  they  are  convinced  of  his  guilt 
"to"  a  moral  certainty.  St.  Louis  v.  state, 
8  Neb.  405. 

407.  (1882.)  Here  suspicion,  however 
strong,  will  not  authorise  a  Jury  to  return 
a  verdict  of  guilty.  Jlforriton  v.  State,  13 
Neb.  527  (14  N.  W.  475). 

408.  (1892.)  To  authorize  Jury  to  find 
a  verdict  of  guilty  in  a  criminal  case  the 
evidence  must  point  to  the  accused  as  the 
party  who  committed  the  offense,  and  mere 
conjecture  or  suspicion,  however  strong,  will 
not  warrant  a  verdict  of  guilty.  Binkley  v. 
State,  34  Neb.  757  (52  N.  W.  708). 

409.  (1895.)  Where  In  a  criminal  case 
the  evidence  Is  circumstantial,  the  circum- 
stances established,  must,  to  warrant  a  con- 
viction, be  such  as  to  exclude  every  reasonable 
hypothesis  except  that  of  the  defend- 
ant's guilt.  But  this  rule  merely  requires 
the  exclusion  of  such  hypotheses  as  are 
based  on  circumstances  established  by  the 
evidence.  It  does  not  require  the  Jury  to  ac- 
quit because  of  evidence  which,  If  believed, 
would  establish  facts  consistent  with  inno- 
cence, but  which  evidence  the  jury  is  Justi- 
fied in  disbelieving.  CarJeton  v.  State,  43 
Neb.  373  (61  N.  W.  699). 

410.  (1897.)  To  warrant  a  conviction  In 
a  criminal  prosecution  It  Is  not  essential 
that  the  evidence  adduced  on  the  trial 
should  exclude  every  possible  hypothesis  but 
the  guilt  of  the  accused.  Johnson  v.  State, 
53  Neb.  103  (73  N.  W.  463). 

411.  (1900.)  A  verdict  resting  upon  con- 
jecture cannot  be  permitted  to  stand.  Z-ewen* 
bcri;  V.  State,  60  Neb.  628  (84  N.  W.  6). 

412.  (1905.)  In  criminal  trials,  the  ver- 
dict Is  not  supported  by  the  evidence,  un- 
less each  element  of  the  crime  charged  is 
proved  beyond  a  reasonable  doubt.  A  find- 
In  of  malice  or  criminal  Intent  must  be  de- 
rived from  the  facts  proven,  and  not  from 
conjecture.  Lucas  v.  State,  76  Neb.  11  (106 
N.  W.  976). 
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Bauonajbto  doubt. 

413.  (1888.)   The  guilt  of  an  accused  Is 
proven  beyond  a  reasonable  doubt  when, 

upon  the  entire  comparison  and  considera- 
tion of  all  the  evidence,  the  minds  of  the 
Jurors  are  in  that  condition  that  they  can 
say,  from  the  evidence,  they  have  and  feel 
an  abiding  conviction,  to  a  moral  certainty, 
of  the  truth  ot  the  charge.  A  reasonable 
doubt  does  not  consist  of  possible  or  conjec- 
tural doubU,  not  growing  out  of  the  evi- 
dence, but  Is  one  which,  when  considering 
the  evidence  alone,  leads  the  juror  to  hesi- 
tate, and  upon  which  he  would  refuse  to  act 
In  the  Important  concerns  of  life.  It  is 
error  to  charge  a  Jury  that  tt  Is  a  doubt  tor 
the  having  of  which  the  juror  can  give  a 
reason  derived  from  the  tratimony.  Carr  v. 
State,  23  Neb.  749  (37  N.  W.  630). 

414.  (1894.)  The  rule  which  requires 
proof  in  criminal  cases,  such  as  will  ex- 
clude all  reasonable  doubt  of  the  guilt  of  the 
accused.  In  order  to  authorize  a  conviction. 
Is  not  limited  to  prosecutions  for  felonies, 
but  applies  as  well  to  misdemeanors.  Van-  • 
deventer  v.  State,  38  Neb.  692  (57  N.  W. 
397). 

415.  (1896.)  Where  the  jury,  from  a 
consideration  of  all  Uie  evidence,  entertains 
a  reasonable  doubt  of  the  presence  of  de- 
fendant at  the  commission  of  the  crime 
charged,  he  is  entitled  to  an  acquittal.  Oatey 
V.  State,  49  Neb.  403  (68  N.  W.  643). 

416.  (1897.)  While  the  Jury  cannot  re- 
turn a  verdict  of  guilty  while  a  Juror  enter- 
tains a  reasonable  doubt  as  to  defendant's 
guilt,  they  are  not  obliged  to  acquit  accused 
because  of  such  doubt.  Davit  v.  State,  51 
Neb.  301  (70  N.  W.  984). 

417.  (1899.)  If  the  jury  entertain  a  rea- 
sonable doubt  aa  to  the  truth  of  any  mate- 
rial allegation  of  the  indictment,  the  pris- 
oner is  entitled  to  an  acquittal.  Atkinton 
V.  State,  58  Neb.  356  (78  N.  W.  621). 

418.  (1904.)  When  the  evidence  relied 
upon  to  establish  the  guilt  of  the  defendant 
is  circumstantial,  the  facts  proved  beyond  a 
reasonable  doubt  must  be  such  as  to  exclude 
every  reasonable  hypothesis  inconsistent 
with  the  guilt  of  the  defendant.  When  the 
minds  of  reasonable  men  might  fairly  differ 
as  to  whether  tbere  Is  any  reasonable  doubt 
of  the  defendant's  gufit,  the  responslbllty 
must  be  left,  where  the  law  places  It,  with 
the  Jury.  The  evidence  in  this  case,  nnder 
this  rule,  supports  the  rardlct  and  Judg- 
ment. LiJUe  V.  State,  72  Neb.  228  (100  N. 
W.  816). 
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419.  (1906.)  In  a  criminal  case  It  insst 
be  proved  beyond  a  reasonable  doubt  that 
the  defendant  committed  the  crime  cbargwl 
If  the  fact  that  the  crime  charged  was  com- 
mitted is  proved  beyond  all  doubt,  it  is  still 
not  sufficient  to  prove  that  the  defendant 
had  opportunity  to  commit  It.  and  mv  have 
been  the  guilty  party,  but.  If  the  evidence 
excludes  all  reasonable  doubt.  It  Is  snO- 
clent  Keeler  v.  State,  73  Neb.  441  (103  N. 
W.  64). 

Corpus  delictL 

420.  (189S.)  To  anstaln  a  conviction  for 
a  crime  tiie  corput  delicti  must  be  proven 
beyond  a  reasonable  doubt  Rale  applied. 
Chezem  v.  State,  56  Neb.  496  (76  N.  W. 
1056). 

Venue. 

421.  (1892.)  Thb  venue  of  aa  offense 
may  be  proven  like  any  other  fact  in  a  crim- 
inal case.  It  need  not  be  established  by  di- 
rect testimony,  nor  In  the  words  of  the  in- 
formation, but  if  from  the  facts  in  evidenoe 
the  only  rational  conclusion  which  can  be 
drawn  is  that  the  crime  was  committed  in 
the  county  alleged,  the  proof  Is  sufficient. 
Weinecke  v;  State.  34  Neb.  14  (51  N.  W. 
307). 

422.  (1905.)  If  it  appears  from  the 
whole  evidence,  beyond  a  reastmable  doubt, 
that  the  crime  charged  was  committed  In 
the  county  of  the  trial,  the  venue  Is  suffi- 
ciently proved.  Keeler  v.  State,  73  Neb. 
441  (103  N.  W.  64). 

KotlTe. 

423.  (1904.)  It  is  not  indispensable  is 
criminal  trials  that  a  motive  be  showo  for 
the  commission  of  the  crime  charged.  If 
the  evidence  shows  beyond  a  reasonaWe 
doubt  that  the  defendant  committed  ihe 
crime,  the  prosecution  does  not  necessarily 
fall  because  the  real  motive  for  the  act 
cannot  be  discovered  and  shown  to  the  Jury. 
lAllie  V.  State,  72  Neb.  228  (100  N.  W.  316). 

Insanity. 

424.  (1876.)  In  sustaining  a  defense  of 
Insanity,  where  there  is  testimony  to  rebat 
the  legal  presumption  that  the  accused  was 
sane,  unless  the  Jury  are  satisfied  beyond 
a  reasonable  doubt  that  the  act  complained 
of  was  not  produced  by  mental  disease, 
they  must  acquit  Wriffht  v.  BP^e,  4  Neb. 
407. 

426.  (1906.)  The  opinions  of  ooa-expert 
witnesses  on  the  question  of  the  Insanl^ 
of  one  charged  with  a  criminal  offense  are 
entitled  to  little  or  no  regard,  onlesa  np- 
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ported  by  good  reasons  founded  on  facts 
which  warrant  them.  From  such  opinions 
and  the  facts  stated  to  support  them.  It  Is 
the  province  of  the  Jury  to  draw  their  con- 
clusions as  to  the  sanity  or  Insanity  of  the 
defendant  Reed  v.  State,  75  Neb.  509  (106 
N.  W.  649). 

Alibi. 

Sufficiency  of  evidence  of  alibi  In  bas- 
tardy proceedings,  see  Bastards.  §  91. 

426.  (1897.)  It  iB  not  essential  that  the 
proof  of  an  alibi  should  include  the  entire 
period  during  which  the  offense  might  pos- 
sibly have  been  committed  but  wlU  entitle 
the  accused  to  an  acquittal  whenever  the 
evidence  is  sufficient  to  create  In  the  minds 
of  the  Jurors  a  reasonable  doubt  of  his 
presence  at  the  commission  of  the  offense 
with  which  he  stands  charged.  Henry  v. 
State,  51  Neb.  149  (70  N.  W.  924;  66  Am.  St 
Rep.  450). 

427.  (lSd8.)  Where  the  defense  in  a 
criminal  action  Is  an  alibi,  It  is  sufficient  to 
call  for  a  verdict  of  acquittal  If  the  jury, 
from  a  consideration  of  all  the  evidence, 
have  a  muKmable  doubt  of  the  presence  of 
the  accused  at  the  place  and  time  of  the 
alleged  crime,  whether  such  doubt  be  from 
lack  of  proof  on  the  part  of  the  state,  or 
from  the  evidence  adduced  in  behalf  of  the 
party  charged.  Peyton  v.  State,  64  Neb. 
188  (74  N.  W.  B97). 

428.  (1904.)  A  defendant,  to  establish 
an  alibi  must  not  only  show  he  was  present 
at  some  other  place  about  the  time  of  the 
alleged  crime,  but  also  that  he  was  at  such 
other  place  such  a  length  of  time  that  it 
was  Impossible  for  him  to  have  been  at  the 
place  where  the  crime  was  committed, 
either  ttefore  or  after  the  time  he  was  at 
such  other  place.  Maya  v.  State,  72  Neb. 
723  (101  N.  W.  979). 

ZI.  TIME  OP  TBIAIi  AND  COHTINU- 

ANCE. 

Dental  of  continuance  as  harmless  error, 
see  po»t,  S  1109. 

Disharge  of  accused  for  delay. 

429.  (1894.)  The  provision  of  section 
391  of  the  Criminal  Code,  for  the  discharge 
of  any  person  indicted  who  after  having 
given  ball  shall  not  be  brought  to  trial  be- 
fore the  end  of  the  third  term  of  court  held 
after  the  finding  of  such  indictment,  is  held 
to  exclude  the  term  at  which  the  Indict^ 
ment  Is  found.  Hammond  v.  State,  39  Neb. 
252  (58  N.  W.  92);  (1895)  Whitner  v.  State, 
46  Neb.  144  (64  N.  W.  704). 


430.  (1894.)  A  defendant  In  a  crimlnil 
prosecution  who  has  never  been  committed 
to  jail,  or  otherwise  detained  In  custody, 
is  not  entitled  to  be  discharged,  under  the 
provisions  of  section  390  of  the  criminal 
code,  on  the  ground  that  he  has  not  been 
brought  to  trial  before  the  end  of  the  sec- 
ond term  after  the  finding  of  the  indict- 
ment or  the  filing  of  the  Information,  /font- 
mond  V.  State,  39  Neb.  252  (58  N.  W.  92). 

431.  (1896.)  A  defendant  In  prison  in 
default  of  bail  is  not  entitled  to  be  dis- 
charged under  section  389  of  the  criminal 
code  unless  it  is  shown  that  neither  an  in- 
formation was  filed,  nor  an  Indictment 
found,  against  him  during  the  term  at 
which  he  was  held  to  appear.  State,  ex  rel. 
Conroy,  v.  Miller,  43  Neb.  860  (62  N.  W. 
238). 

432.  (1596.)  An  application  for  a  dis- 
charge under  section  391  of  the  criminal 
code  should  be  overruled  where  it  fails  to 
show  that  three  terms  of  court  elained  after 
the  information  against  accused  was  filed, 
without  his  being  brought  to  trial,  and  that 
the  delay  was  not  occasioned  by  want  of 
time  to  try  the  case  or  upon  his  request. 
Korth  V.  State,  46  Neb.  631  (66  N.  W.  792). 

433.  (1897.)  An  indictment  was  filed 
against  defendant  at  the  September,  1894, 
term  of  the  court.  There  was  a  February, 
1895,  term,  a  May.  1895,  term,  and  a  Sep- 
tember, 1895,  term,  at  which  the  latter  term 
he  was  put  on  trial  and  convicted.  He  was 
put  on  trial  at  the  February,  1895,  term, 
and  the  Jury,  disagreed  and  was  discharged. 
Held,  Construing  section  396,  criminal  cod^ 
that  the  prisoner  was  not  entitled  to  be 
discharged  because  not  brought  to  trial 
either  before  the  end  of  the  second  or  the 
third  term  of  court.  In  which  his  case  was 
pending,  held  after  the  Indictment  against 
him  was  found.  Davit  v.  State,  51  Neb.  301 
(70  N.  W.  984). 

434.  (1897.)  One  who  has  been  admitted 
to  ball  after  a  preliminary  examination, 
and  who  becomes  a  fugitive,  is  not,  after 
his  return  or  apprehension,  entitled  to  be 
discharged  because  no  Information  was  filed 
against  bim  at  the  term  at  which  he  was 
recognized  to  appear,  and  while  he  was  a 
fugitive.  Ex  parte  Trester.  53  Neb.  148  (73 
N.  W.  545). 

435.  (1900.)  Where  no  Information  or 
Indictment  is  filed  against  the  defendant  in 

a  criminal  proceeding,  during  the  term  at 
which  he  was  held  to  answer,  he  Is  entitled 
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to  be  discharged.  Leiaenberg  v.  Btate^  60 
Neb.  628  (84  N.  W.  6). 

436.  (1901.)  Where  no  Information  or 
Indictment  is  filed  during  the  term  at  which 
the  accused  ie  held  to  answer,  he  is  entitled 
to  be  discharged.  Cerny  v.  State,  62  Neb. 
fi26  (87  N.  W.  336). 

437.  (1901.)  Although  no  Information 
or  Indictment  is  filed  during  the  term  at 
v.-hlch  accused  Is  held  to  answer,  yet  if  at 
a  subsequent  term  of  the  court  an  informa- 
tion is  filed  and  defendant  pleads  not  guilty, 
the  court  has  power  to  try  the  issue  raised; 
and,  after  verdict  of  conviction  has  been 
rpndered,  it  is  not  error  to  deny  a  motion 
in  arrest  of  judgment.  Cemy  v.  State,  62 
Neb.  626  (87  N.  W.  336). 

Right  of  accused  to  continuance  in  general. 

438.  (1902.)  Every  person  accused  of 
crime  should  be  afforded  reasonable  oppor- 
tunity to  marshal  his  witnesses  and  pre- 
pare for  trial,  but  mere  procrastination — 
delay  for  delay's  sake — should  not  be  tol- 
erated. Hubbard  v.  State.  66  Neb.  806  (91 
N.  W.  869). 

Discretion  of  court. 

439.  (1876.)  Applications  for  continu- 
ance are  addressed  to  the  sound  discretion 
of  the  court,  and  Its  ruling  thereon  will  not 
be  disturbed,  where  there  is  no  abuse  of 
that  discretion.   Smith  v.  State,  4  Neb.  277. 

440.  (1889.)  In  a  prosecution  for  a 
misdemeanor  the  granting  or  the  refusal 
of  an  application  for  continuance  is  largely 
within  the  discretion  of  the  trial  court. 
To  enable  a  court  of  review  to  find  reversi- 
ble error  in  the  refusal  of  such  application. 
It  must  be  shown  that  there  was  an  abuse 
of  such  discretion.  Burrell  v.  State,  26  Neb. 
581  (41  N.  W.  399). 

441.  (1901.)  The  granting  or  refusing 
of  a  continuance  rests  in  the  sotmd  discre- 
tion of  the  court,  and  a  ruling  in  that  re- 
gard will  not  be  disturbed  unless  an  abuse 

of  discretion  appears.  Dinsmore  v.  State, 
61  Neb.  418  (85  N.  W.  445). 

(Grounds  for  continuance. 

442.  (1901.)  In  a  criminal  prosecution 
for  a  felony,  after  pleading  to  the  general 
issue  and  after  a  Jury  has  been  impaneled 
and  sworn,  it  is  not  error  to  overrule  an 
objection  by  the  defendant  to  being  tried 
at  that  term  of  court  on  the  ground  and 
for  th-3  reason  that  be  was,  on  h:3  prelimi- 
nary examination,  ordered  to  enter  Into  a 
recognizance  for  his  appearance  at  a  term 


subsequent  thereto,  or  becaoae  the  connt} 
attorney  had  filed  an  Information  agabist 

him  before  the  term  at  which  he  was  or 
dered  In  the  preliminary  examination  to 
appear  and  answer  the  charge  preferred 
against  him.  Reinoekl  v.  State,  62  Ndi. 
619  (87  N.  W.  366). 

442a.  (1908.)  The  right  of  a  defendant 
to  continuance  on  account  of  the  uoforseen 
and  unavoidable  absence  of  his  counsel  de 
pends  lai^ely  upon  the  nature  of  the  case, 
bis  diligence,  and  the  inability  to  procare 
other  counsel  In  time  properly  to  prepare 
for  the  trial,  and,  unless  the  dlscreUon  of 
the  trial  court  In  refusing  the  continuance 
has  been  abused,  a  reviewing  court  vlU 
not  interfere.  Cate  v.  State,  80  Neb.  €11 
(114  N.  W.  942). 

—    Local  prejudice. 

443.  (1896.)  Statements  in  the  affidavits 
of  a  prisoner  and  bis  counsel  that  there  ex- 
ists in  the  county  where  the  case  Ib  to  be 
tried  a  great  deal  of  excitement,  arj  not 
sufflcient  to  justify  the  reversal  of  an  order 
denying  a  continuance.  Boover  v.  State. 
48  Neb.  184  (66  N.  W.  1117). 

 Absence  of  witnesses. 

444.  (1887.)  Where  an  information 
against  defendant  for  forging  and  uttering 
a  promissory  note  was  filed  on  October  U. 
and  he  was  placed  on  trial  October  19.  It 
■was  error  to  refuse  a  continuance  when  hfs 
motion  filed  prior  to  the  trial  was  supported 
by  an  aflldavlt  In  which  it  was  allied  that 
he  could  prove  by  four  witnesses,  naming 
them,  all  non-reaidents  of  the  Ptate  and  none 
of  whom  were  present,  that  the  notes  were 
placed  in  bis  hands  for  the  purpose  of  sale 
by  one  B.,  and  that,  as  requested,  be  sold 
the  notes  simply  as  an  accommodation,  and 
returned  all  the  money  to  the  person  for 
whom  the  sale  was  made;  the  residence  of 
two  of  the  witnesses  out  of  the  state  was 
given,  80  that  their  depositions  might  be 
taken.  Ketenwn  v.  State,  22  Neb.  355  (35 
N.  W.  194). 

445.  (1890.)  Continuance  of  a  criminal 
case  on  account  of  absent  witness,  should  be 
allowed  when  the  motion  Is  supported  by 
afildavits  showing  materiality  of  tesllmony, 
probability  of  obtaining  it  by  the  next  term, 
and  reasonable  diligence  In  seeking  it 
Milter  v.  State.  29  Neb.  437  (45  N.  W.  451) 

446.  (1390.)  In  a  prosecution  for  homi- 
cirte.  an  affidavit  for  contlnuaa  e  for  ab- 
sence of  a  material  witnm,  which  al!^ 
that  defendant  waa  taken  out  of  the  cuintr 
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the  day  after  the  killing  and  confined  in  a 
Jail  in  another  county  until  nine  days  be- 
fore the  trial;  that  he  was  without  means, 
aad  the  court  assi^ed  counsel  to  defend 
him:  that  letters  had  been  addressed  to  such 
witness  to  places  where  he  had  formerly 
resided,  but  not  answered,  and  that  three 
i:ays  prior  to  the  motion.  It  was  learned 
that  he  was  In  Dakota,  makes  a  sufficient 
showing  of  diligence.  Miller  v.  State,  29 
Neb.  437  (45  N.  W.  451). 

447.  (1890.)  In  a  prosecution  for  homi- 
cide an  affidavit  for  continuance,  tor  absence 
of  a  witness,  alleging  that  such  witness  was 
an  eye  witness  of  the  shooting  and  would 
testify  that  defendant  did  not  do  the  shoot- 
ing, and  that  It  did  not  occur  where  the 
prosecution  claimed  It  did,  but  at  a  point 
where  It  would  have  been  Impossible  for 
defendant  to  have  done  it,  shows  that  such 
witness  is  material.  Mitter  v.  State,  29  Neb, 
437  (45  N.  W.  451). 

448.  (1901.)  In  an  application  for  a  con- 
tinuance, where  no  reasonable  probability 
exists  of  procuring  the  proposed  evidence 
which  is  that  of  unknown  persons,  or  where 
it  Is  shown  that  due  dlllgeDce  and  season- 
able effort  have  not  been  made  to  procure 
such  evidence,  the  application  for  a  continu- 
ance Is  properly  overruled.  Tatum  v.  State, 
61  Neb.  229  (86  N.  W.  40). 

449.  (1902.)  The  denial  of  a  motion  for 
a  continuance  in  order  to  secure  evidence  Is 
not  reversible  error  where  it  appears  that 
the  testimony  of  the  absent  witness  would 
be  either  false  or  immaterial.  Hubbard  v. 
State.  G5  Neb.  805  (91  N.  W.  869). 

450.  (1902.)  The  refusal  of  the  district 
court  to  suspend  for  an  Indefinite  time  the 
trial  of  a  criminal  case  to  enable  the  de- 
fendant to  procure  the  attendance  of  a  wit- 
ness. Is  not,  in  the  absence  of  a  showing  of 
diligence,  an  abuse  of  Judicial  discretion. 
Hubbard  v.  State,  66  Neb.  806  (91  N.  W. 
869). 

 DtUgence. 

451.  (1902.)  Ad  accused  person  fieelng 
from  justice  after  arraignment  and  before 
trial  is  not  employing  the  kind  of  diligence 
contemplated  by  the,  law  governing  continu- 
ances. Hubbard  V.  State,  66  Neb.  SOS  (91 
N.  W.  869). 

Admission  to  prevent  continuance. 

452.  (1897.)  Whether  the  prosecution  in 
a  criminal  case  may  avoid  a  continuance 
sought  by  the  defendant  on  a  showing  which 


entitles  him  to  a  postponement  of  the  trial 
on  the  ground  of  an  absent  witness,  by  the 
state  admitting  merely  that  the  witness.  If 
present,  would  testify  as  represented  In  the 
application,  is  not  Involved  In  this  case,  and 
consequently  not  decided.  Ham  v.  State,  60 
Neb.  150  (69  N.  W.  838). 

463.  (1897.)  A  motion  by,  accused  for  a 
continuance  on  the  ground  that  a  witness  is 
absent,  may  be  overruled  where  the  state 
admits  that  the  witness,  if  present,  would 
testify  as  stated  in  the  affidavit  in  support 
of  the  motion.  Fanton  v.  State,  50  Neb.  351 
(69  N.  W.  953;  36  U  R  A.  158). 

454.  (1897.)  Denial  of  a  continuance 
sought  on  account  of  the  absence  of  a  wit- 
ness held  not  ground  for  reversal,  where  the 
party  resisting  the  application  admitted  that 
the  witness,  if  present,  would  testify  as 
stated  In  the  affidavit  for  the  continuance, 
and  the  statements  of  the  affidavit  were 
read  in  evidence  by  the  party  making  It. 
Catron  v.  State,  52  Neb.  389  (72  N.  W.  354); 
(1901)  Rusiell  V.  State,  62  Neb.  612  (87  N. 
W.  344). 

465.  (1907.)  Where  the  sUte.  in  a  crim- 
inal prosecution  offers  to  admit  testimony 
that  an  absent  witness  was  alleged  would 
testify  to,  in  a  motion  for  a  continuance. 
It  Is  not  error  to  overrule  the  motion.  Fos- 
ter V.  State,  79  Neb.  259  (112  N.  W.  656). 

Application  for  continuance. 

466.  (1893.)  A  motion  for  a  continuance 
in  a  criminal  case  on  the  ground  that  the 
attorney  for  the  accused  had  not  been  noti- 
fied of  the  trial  a  sufficient  length  of  time 
to  properly  prepare  therefor,  but  which  fails 
to  show  want  of  notice  by  the  accused  him- 
self. Is  insufficient.  May  v.  State,  88  Neb. 
211  (56  N.  W.  804). 

 Affidavits. 

457.  (1877.)  An  affidavit  of  the  prisoner 
to  the  effect  that  he  had  been  informed  that 
a  person  absent  from  the  state  would  swear 
to  certain  material  facts  is  not  sufficient  to 
warrant  a  continuance.  Witliams  v.  State, 
6  Neb.  334. 

458.  (1877.)  On  motion  for  a  continu- 
ance it  Is  not  good  practice  to  permit  coun- 
ter-affidavits as  to  what  an  absent  witness 
would  testify.  Williams  v.  State.  6  Neb. 
334;  (1889)  Gandp  v.  State,  27  Neb.  707  (43 
N.  W.  747.  44  N.  W.  108);  (1890)  tfiller  v. 
State,  29  Neb.  437  (46  N.  W.  451). 

469.  (1883.)  Where  an  affidavit  for  a 
continuance  of  a  case  Is  based  upon  informa- 


Digitized  by 


1460 


tlon  derivad  from  othera,  it  should  give  their 
names  and  whereabouts,  and  alao  sufficient 
reason  for  not  procuring  their  own  affldaiits 
to  the  facta  communicated,  which  should  be 
done  if  possible.  Comttoi^  v. '  State,  14 
Neb.  205  (15  N.  W.  355). 

460.  (1883.)  The  facts  stated  in  an  affi- 
davit in  support  of  a  motion  for  a  continu- 
ance for  the  purposes  of  the  motion  will  be 
taken  as  true.  And  where  sufficient  facts 
are  stated  a  continuance  should  be  granted. 
Hair  V.  State,  14  Neb.  503  (16  N.  W.  829); 
(1889)  Oandy  v.  State,  27  Neb.  707  (48  N. 
W.  747.  44  N.  W.  108). 

461.  (1883.)  An  affidavit  for  a  continu- 
ance, on  account  of  absent  witness^,  which 
fails  to  show  that  either  their  personal  at- 
tendance or  testimony  will  probably  be  ob- 
tained, if  time  be  granted,  Is  Insufficient. 
Polin  V.  State,  14  Neb.  640  (16  N.  W.  898). 

462.  (1SS9.)  An  affldaTit  for  continuance 
in  a  prosecution  for  an  attempt  to  kill,  that 

sets  out  that  there  are  two  certain  witneeses 
outside  of  the  state,  that  will  testify  to 
hereditary  insanity  affliction  from  which  de- 
fendant is  suffering  is  wholly  insufficient. 
Burgo  v.  State,  26  Neb.  639  (42  N.  W.  701). 

463.  (1892.)  In  a  prosecution  for  the 
larceny  of  thirty-three  horses  and  also  for 
receiving  the  same,  knowing  them  to  bave 
been  stolen,  an  affidavit  for  a  continuance 
was  filed  by  the  accused,  which  was  over- 
ruled. Held,  That  the  facts  stated  in  the 
affidavit  were  sufficient  to  entitle  the  party 
to  a  continuance.  Elliott  v.  State,  84  Neb. 
48  (51  N.  W.  315). 

464.  (1895.)  Where  a  continuance  is 
asked  for  the  purpose  of  meeting  evidence 
unexpectedly  adduced  by  the  other  party.  It 
must,  among  other  things,  be  shown  that  the 
party  seeking  the  continuance  expects  to 
procure  evidence  to  meet  the  new  f?atures, 
and  the  nature  of  such  evidence.  Dixon  v. 
State,  46  Neb.  298  (64  N.  W.  961). 

465.  (1887.)  Por  the  purposes  of  a  deci- 
sion upon  a  motion  for  a  continuance,  the 
statement  of  the  affidavit  must  be  taken  as 
true,  and  cannot  even  be  contradicted  by 
counter  affidavits.  Newman  v.  State,  22  Neb. 
355  (35  N.  W.  194). 

466.  (1892.)  In  a  prosecution  for  the 
larceny  of  thirty-three  horses  and  also  for 
receiving  the  same,  knowing  them  to  have 
been  stolen,  an  affidavit  for  a  continuance 
was  filed  by  the  accused,  which  was  over- 
ruled. Held,  That  the  facta  stated  In  the 
affidavit  were  sufficient  to  entitle  the  party 
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to  a  continuance.    Elliott  v.  State,  34  Neb. 

48  <61  N.  W.  315). 

 Presence  of  accused  at  hearing. 

467.  (1890.)  There  is  no  error  In  hear- 
ing motions  to  quash  the  information  and 
for  a  continuance,  and  a  demurrer  to  tbe 
information  and  a  plea  in  abatement.  In  the 
absence  of  defendant  from  the  courtroom. 
Miller  V.  State,  29  Neb.  437  (46  N.  W.  451). 

Op«ratloii  and  effect. 

468.  (1883.)  When  one  is  Indicted  for  a 
felony  at  the  October  term  of  the  district 
court  and  the  cause  continued  on  motion  oC 
the  state,  it  being  a  general  continuance 
operated  to  continue  the  case  to  the  next 
general  term,  and  not  to  a  special  term  that 
preceedB  the  general  term.  Hair  v.  State, 
14  Neb.  603  (16  N.  W.  829). 


Zn.  TBXAL. 

Irregularities  at  trial  as  grounds  lor  re- 
lease, see  Habeas  Corpus,  §§  21-28. 

Motion  to  quash  and  objections  to  com- 
plaint, see  Indictment  and  Information, 
H  108-114. 

Conviction  In  capacity  other  than  tb&t 
charged,  see  Indictment  and  Information, 
SI  140-142. 

Right  of  trial  by  jury,  see  Jury,  IS3847. 

Qualifications  and  competency  of  jurois, 
see  Jury,  SS  94-277. 

Summoning  attendance  of  Jurors,  see 
Jury,  H  63-93. 

Substitution  of  jurors,  see  Jury,  {92- 

Waiver  of  right  to  Jury,  see  Jury,  {65. 
-  Oath  of  Jury,  see  Jury,  {|  331, 332. 

Examination  of  witnesses,  see  Witnettet, 
III. 

Cross-examination  of  witnesses,  see  WU- 
nesaes.  III,  B. 

Effect  of  accusation  or  conviction  for 
crime  on  credibility  as  witness,  see  W- 
nessea.  SS  348-351. 

Credibility  of  defendant  as  witness,  see 
WitnesMes,  it  363-368. 

Competency  of  spouse  to  testis  agalut 
the  other,  see  Witnesaea,  18  164-158. 

A.  Frelbninary  Proceedings 

Separate  trial  of  co-defendants. 

469.  (1895.)  Defendants  jointly  hidlcted 
for  a  felony,  in  the  discretion  of  the  court 
may  be  separately  tried,  on  motion  of  either 
the  state  or  a  defendant.  Objection  to  a 
sererance  oomes  too  late  after  the  fonns- 
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tlon  of  the  jury.  Mets  v.  Btate,  46  Neb.  547 
(6S  N.  W.  190). 

Separate  trial  of  issue  of  insanity. 

470.  (1895.)  Where  insanity  did  not 
originate  after  the  commission  of  the  of- 
fense, there  la  no  requlrament  that  Its  ex- 
istence should  be  determined  by  a  jury  im- 
paneled to  determine  wiietlier  or  not  the 
accused  Is  of  sound  mind.  Walker  v.  State, 
46  Neb.  25  (64  N.  W.  367). 

471.  (1905.)  Under  section  6  of  chapter 
105,  laws  1901,  It  is  the  duty  of  the  warden. 
If  a  convict  confined  In  the  penitentiary  un- 
der sentence  of  death  appears  to  be  Insane, 
to  give  notice  thereof  to  a  judge  of  the  dis- 
trict court  for  the  county  in  which  the  peni- 
tentiary is  situated,  and  if  such  notice  Is 
given  a  Jury  must  be  summoned  "to  Inquire 
into  such  Insanity."  Barker  v.  Btate,  75 
Neb.  289  (106  N.  W.  450). 

472.  (1905.)  Under  the  law  prior  .to  the 
act  of  1901,  the  district  court  of  the  county 
of  the  conviction  and  sentence  of  death  of 
a  person  charged  with  a  capital  offense  had 
Jurisdiction,  independent  of  statute,  to  In- 
vestigate the  question  of  the  sanity  of  such 
convict;  but  that  jurisdiction  has  by  the 
statute  been  transferred  to  the  judge  of  the 
district  court  for  the  county  in  which  the 
penitentiary  is  situated.    Barker,  v.  Btate, 

75  Neb.  289  (106  N.  W.  450). 

473.  (1905.)  The  jurisdiction  of  the 
judge  of  the  district  court  for  Lancaster 
county  to  Inquire  as  to  the  sanity  of  a  con- 
vict confined  in  the  penitentiary  under  sen- 
tence of  death  does  not  depend  upon  the 
giving  of  the  notice  by  the  warden.  It  it  Is 
alleged  In  a  proper  application  to  the  judge, 
under  oath,  that  the  convict  is  Insane,  and 
that  the  warden  unjustifiably  refuses  to 
give  the  statutory  notice,  it  Is  the  duty  of 
the  Judge  to  make  such  investigation  as  will 
satisfy  him  whether  there  are  such  appear- 
ances of  Insanity  as  will  justify  summoning 
a  Jury  to  try  the  question.  Barker  v.  State, 

76  Neb.  289  (106  K.  W.  450). 

474.  (1905.)  If  upon  investigation  of  the 
application,  the  judge  finds  that  the  convict 
appears  to  be  insane,  a  juiy  should  be  Im- 
paneled to  try  the  question  of  Insanity. 
Barker  v.  Btate,  76  Neb.  289  (106  N.  W.  450). 

476.    (1906.)    If  the  Judge,  upon  investi- 
gation of  sanity  of  one-  sentenced  to  be 
hanged  and  confined  in  the  penitentiary,  is 
■  satisAed  that  the  warden  was  justifie'1  in  his 
^jyfusal  to  give  the  notice  of  the  prlsOQere 


insanity,  and  that  there  are  no  substantial 
appearances  of  insanity,  the  application  will 
be  dismissed.  Barker  v.  Btate,  75  Neb.  289 
(106  N.  V/.  450). 

Service  of  copy  of  indictment  or  informa- 
tion. 

476.  (1892.)  Prisoner's  right  to  a  copy 
of  the  information  and  to  one  day  to  prepare 
for  trial  cannot  be  denied,  and  applies  as 
well  to  an  amended  as  to  an  original  In- 
formation. Zink  V.  State,  34  Neb.  37  (61 
N.  W.  294). 

477.  (1898.)  In  a  prosecution  for  a  fel- 
ony the  right  of  accused  to  a  copy  of  the 
amended  information  as  provided  for  by 
section  436,  criminal  code,  and  one  day  to 
prepare  for  trial,  may  be  waived.  Barker 
V.  State,  64  Neb.  53  (74  N.  W.  427). 

478.  (1901.)  The  state  is  required  to 
furnish  the  defendant  with  only  one  copy 
of  the  Information.  Btuh  v.  Btate,  62  Neb. 
128  (86  N.  W.  1062). 

Indorsnnent  of  witnesses  on  indiebnNit  or 
information. 

479.  (18S8.)  The  names  of  wltnubses 
upon  which  the  state  relies  to  prove  the 

'  charge  against  one  accused  of  crime 
should  he  Indorsed  on  the  information  at 
as  early  a  day  as  practicable  after  the  dls* 
eovery  ot  such  witnesses,  and  tn  all  cases 
before  the  day  set  for  the  trial  of  the  case. 
Oandy  v.  Btate.  24  Neb.  716  (40  N.  W.  302).- 

480.  (1889.)  In  a  criminal  prosecution 
the  names  of  witnesses  cannot,  against  ob- 
jection, be  added  to  the  information  with- 
out a  showing  that  they  were  not  known 
earlier  and  In  time  to  give  the  accused  no- 
tice. In  season  to  anticipate  their  presenca 
before  trial.  Gandy  v.  State,  27  Neb.  707 
(43  N.  W.  749.  44  N.  W.  108). 

481.  (1890.)  The  names  of  additional 
witnesses  may.  In  the  discretion  of  the  trial 
court,  be  Indorsed  on  an  Information  after 
the  filing  thereof  and  before  the  day  of 
trial.  Where  the  name  ot  a  witness  is  in- 
dorsed on  the  day  of  trial,  but  not  called 
and  examined,  errdr  cannot  be  based  there- 
on. Miller  V.  Btate,  29  Neb.  437  (45  N.  W. 
461). 

482.  (1892.)  In  a  prosecution  for  murder 
the  county  attorney,  on  the  case  being 
reached  for  trial,  asked  leave  to  Indorse  the 
names  of  additional  witnesses  on  the  In- 
formation, .accompanying  such  request  with 

,a  showing  that  it.  was  made  at  the  earliest 
opportunity  after  the  jnateriality  of  their 
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testimony  was  learned  by  him.  The  court 
ordered  said  names  to  be  Indorsed  on  the 
information,  but  offered  to  continue  the 
case  for  a  week  If  requested  by  the  de- 
fendant, who  declined  the  continuance 
offered.  Held.  Not  an  abuse  ol  dlticretlon 
by  the  court.  Johnson  v.  State,  34  Veto.  257 
(51  N.  W.  835). 

4S3.  (1892.)  It  18  within  the  discretion 
of  the  district  court  to  allow  additional 
names  to  be  indorsed  on  the  information  in 
a  criminal  prosecution  after  the  case  is 
reached  for  trial,  on  the  application  of  the 
county  attorney  and  a  showing  of  diligence 
by  him,  provided  a  continuance  Is  allowed 
for  sufflctent  time  to  enable  the  defendant  to 
prepare  for  trial.  Johnton  v.  Btate,  34  Neb. 
257  (51  N.  W.  835). 

484.  (1896.)  It  la  within  the  diBcretlon 
of  the  trial  court  to  permit  the  county  at- 
torney to  Indorse  the  names  of  additional 
witnesses  on  the  Information  after  the  fil- 
ing thereof  and  before  trial.  Rauschkolb  v. 
State,  46  Neb.  658  (65  N.  W.  776;  (1896) 
Fager  v.  State,  49  Neb.  439  (68  N.  W.  611); 
(1901)  Trimbte  v.  State,  61  Neb.  604  (85  N. 
W.  844). 

485.  (1896.)  Permitting  names  of  wit- 
nesses to  be  indorsed  on  the  information 
more  than  twenty-four  hours  after  their  dis- 
covery, contrary  to  a  rule  of  court,  is  not 
ground  for  reversing  a  judgment  of  convic- 
tion, where  accused  was  not  prejudiced. 
Barnejf  V.  Btate,  49  Neb.  515  (68  N.  W. 
636). 

486.  (1896.)  The  accused  having  made 
no  motion  for  a  imstponemrat  of  the  trial 
because  of  the  indorsement  of  additional 

names  on  the  information,  no  prejudice  will 
be  presumed.  Barney  v.  Biate,  49  Neb.  515 
(68  N.  W.  636). 

487.  (1898.)  The  main  purpose  of  re- 
quiring names  of  witnesses  to  be  Indorsed 
on  an  iDrormation  Is  to  inform  accused  of 
the  identity  of  the  state's  witnesses.  Oar- 
roll  u.  Btate,  53  Neb.  431  (73  N.  W.  939). 

488.  (1899.)  After  the  trial  of  a  crim- 
inal action  has  commenced,  it  is  error  for 

the  court  to  permit  the  name  of  a  witness 
for  the  state  to  be  Indorsed  on  the  infor- 
mation.   Sweenie  v.  State.  59  Neb.  269  (80 

N,  W.  815). 

■  Necessity. 

489.  (1886.)  In  the  trial  of  a  criminal 
prosecution  wherein  a  defendant  Is  arraigned 
upon  ui  Indictment  found  by  a  grand  jury. 


the  state  is  not  precluded  from  the  rum- 
ination of  witnesses  whose  names  are  not 
indorsed  upon  the  Indictment.  Ballard  v. 
Btate,  19  Neb.  609  (28  N.  W.  271). 

490.  (1886.)  It  is  by  statute  made  the 
duty  of  the  district  attorney  to  Indorse  on 
an  information  the  names  of  the  witnesses 
known  to  htm  at  the  time  of  flllog  the 
same;  and  at  such  time  before  the  trial  of 
any  case  as  the  court  may  by  rule  or  other- 
wise prescribe  he  shall  Indorse  the  names 
of  such  other  witnesses  as  stiall  then  be 
known  to  him.  Btevent  v.  State,  19  Neb^ 
647  (28  N.  W.  804). 

491.  (1886.)  Upon  the  trial  of  a  criminal 
case  which  is  being  prosecuted  on  an  infor- 
mation, it  is  error  on  the  part  of  the  court 
to  permit,  over  the  objection  of  the  accused, 
a  witness  to  be  sworn  on  the  part  of  the 
state  whose  name  had  not  been  indorsed  on 
the  information  tiefore  the  trial.  Porlti  v. 
State,  20  Neb.  515  (31  N.  W.  5). 

492.  (1897.)  A  witness  whose  name  was 
not  indorsed  on  the  information  may  be 
called  on  rebuttal  and  give  tratlmony  which 
is  obvlonsly  and  purely  rebuttal,  or  on  a 
subject  first  brought  into  the  case  In  the 
evidence  of  the  defense  and  which  is  in 
rebuttal  of  and  made  necessary  by  such 
evidence  introduced  by  the  defense,  bnt 
may  not  give  testimony  which  is  not  di- 
rectly and  plainly  rebuttal  or  which  tends 
to  prove  the  commission  of  the  crime  and 
might  properly  have  been  introduced  on 
the  ^rt  of  the  state  as  of  its  evidence  in 
chief,  felly  v.  Btate,  51  Neb.  572  (71  N.  W. 
299). 

493.  (1899.)  Testimony  purely  rebuttal 
in  its  nature  may  be  given  by  a  witness 
whose  name  is  not  indorsed  upon  the  In- 
formation. JfcFev  V.  State,  67  Neb.  471  (77 
N.  W.  nil);  (1899)  Kaetner  v.  State,  58 
Neb.  767  (79  N.  W.  713);  (1907)  CTemeati 
V.  State,  80  Neb:  313  (114  N.  W.  271). 

■  ■  Sufflcieuey. 

494.  (1895.)  The  indorsement  of  the 
surname  and  the  initials  of  the  Christian  or 
given  name  of  a  witness  upon  an  informt- 
tlon  Is  a  sufficient  compliance  with  the  re- 
quirements of  the  statute  which  requires 
the  names  of  the  state's  witnesses  to  be 
indorsed  upon  the  Information  prior  to  the 
trial.  Bayse  v.  State,  45  Neb.  261  (63  N.  W. 
811). 

495.  (1895.)  Where  the  surname  ud 
Initials  of  the  Chrlatiui  name  of  a  wltiM 
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appear  upon  the  Information  It  Is  a  suffi- 
cient compliance  with  the  statute  requiring 
names  of  the  state's  witnesses  to  be  In- 
dorsed on  the  information.  Perry  v.  State, 
44  Neb.  414  (63  N.  W.  26). 

496.  (1898.)  Where  a  married  woman 
Is  to  be  called  as  a  witness  in  a  criminal 
case  her  name  may  be  Indorsed  on  the  In- 
formation by  writing  thereon  the  abbrevia- 
tion "Mrs."  and  her  husband's  name.  Car- 
rail  V.  State,  53  Neb.  431  (73  N.  W.  939). 

497.  (1898.)  The  law  does  not  recognize 
other  than  the  one  or  first  Christian  name, 
but  where  a  person  as  a  matter  of  fact  has 
a  second  or  middle  Christian  name  and  is 
commonly  known  or  fdentiSed  by  the  use 
of  such  middle  Christian  designation,  if  his 
wife's  purposed  use  as  a  wltniss  in  a  crim- 
inal cause  Is  evidenced  by  an  indorsement 
of  her  husband's  surname  and  the  abbreria- 
tion  "Mrs.,"  together  with  the  middle 
Christian  appellation  of  the  husband,  it  Is 
sufficient  where  it  does  not  appear  or  there 
is  no  complaint  that  the  accused  person  was 
misled  thereby  or  lacked  information  of 
what  person  was  to  be  produced  as  a  wit- 
ness. Carroll  v.  State,  63  Neb.  431  (73  N. 
W.  939). 

498.  (1898.)  The  names  "Mrs.  Fred 
Stelnbnrg"  and  "Mrs.  Fred  Steenburg,"  the 
first  Indorsed  on  an  Information  as  the 
name  of  a  witness,  and  the  second  appear- 
ing In  testimony  as  her  name,  are  idem 
tonana.  Carrall  v.  State,  63  Neb.  431  (73 
N,  W.  939). 

499.  (1906.)  The  main  purpose  of  the 
requirement  that  the  names  of  the  witnesses 
be  indorsed  on  the  information  in  a  crim- 
inal action  is  to  convey  to  the  accused  the 
Information  or  knowledge  of  the  identity  of 
the  witnesses  to  be  produced  on  behalf  of 
the  state;  and,  although  a  witness  is  desig- 
nated on  the  information  by  the  wrong 
Christian  name,  if  the  accused  is  not  mis- 
led thereby,  and  Is  aware  of  the  Identity  of 
the  witness,  such  mistake  affords  no  ground 
for  the  exclusion  of  his  evidence.  Reed  v. 
State,  75  Neb.  509  (106  N.  W.  649). 

Journal  entries. 

500.  (1877.)  Where  an  Indictment  for 
rape  has  been  returned,  and  after  several 
continuances  the  defendant  enters  a  plea  in 
abatement  on  the  ground  that  the  trial 
Judge,  who  had  since  retired  from  the 
bench,  failed  to  sign  the  journal  entrira,  the 
BDCceedlng  Judge  has  authority  to  order 


entries  to  be  made  to  conform  to  tiie  facts. 

Chirriaon  v.  State,  6  Neb.  274. 

B.  Course  and  Conduct  of  Trial  in  Oeneral. 
Proceedure  in  general. 

501.  (1886.)  A  defendant  on  trial  for  a 
criminal  offense  has  no  vested  right  In  the 
manner  of  procedure  established  by  law  at 
the  time  of  the  rommission  of  the  alleged 
crime.  It  Is  within  the  power  of  the  legis- 
lature to  change  the  procedure  or  manner 
of  enforcing  a  punishment  after  the  com- 
mission of  the  offense,  and  such  a  law  would 
not  be  void  as  an  ex  post  facto  law.  Marion 
V.  State,  20  Neb.  233  (29  N.  W.  911;  S7  Am. 
Rep.  825). 

502.  (1899.)  In  a  criminal  case  but  one 
issue  can  properly  be  before  the  court  at 
one  time.  George  v.  State,  59  Neb.  168  (80 
N.  W.  486). 

Appointment  of  special  judfce. 

503.  (1903.)  When,  in  a  criminal  prose- 
cution before  a  police  judge  in  a  city  of  the 
first  class,  governed  by  chapter  18  of  the 
laws  of  1901,  it  Is  shown  that  the  judge  Is 
disqualified  to  act  by  reason  of  interest, 
bias  or  prejudice,  it  is  not  erroneous  fop 
the  mayor  to  appoint  a  justice  of  the  peace 
of  the  city  to  act  In  place  of  the  judge,  as 
provided  by  section  117  of  that  chapter. 
Seay  v.  Shrader,  69  Neb.  245  (95  N.  W.  690). 

Presence  of  Judge. 

504.  (1905.)  It  is  error  for  the  judge  to 
absent  himself  from  the  court  room,  out  of 
the  sight  and  hearing  of  the  parties,  during 
the  argument  of  a  case,  unl^s  by  consent 
and  agreement  of  the  parties  Interested, 
which  may  work  a  reversal  of  the  Judgment 
rendered  In  the  action.  Potoers  v.  State,  75 
Neb.  226  (106  N.  W.  332). 

Presence  of  accused. 

Presence  at  hearing  of  motion  for  new 
trial,  see  poat,  i  892. 

505.  (1S84.)  The  voluntary  withdrawal 
of  a  prisoner  from  the  court  room  during  the 
progress  of  his  trial,  and  during  the  exam- 
ination of  a  witness,  will  not  entitle  him  to 
a  new  trial  on  account  of  his  absence,  when 
it  is  shown  that  upon  his  absence  being  dis- 
covered all  further  proceeding  were  sus- 
pended until  his  return,  which  was  but  a 
few  minutes,  and  upon  his  return  the  wit- 
ness was  re-examined  covering  the  ques- 
tions asked  during  the  absence  of  the  pris- 
oner. Hair  V.  State,  16  Neb.  601  (21  N.  W. 
464). 
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606.  (1902.)  Where  a  defendant,  charged 
with  a  misdemeanor,  is  at  liberty,  on  ball 
or  otherwise,  while  hla  case  is  being  tried, 
and  voluntarily  absents  himself  from  the 
court  room  at  the  time  the  jury  returns  Its 
verdict,  his  counsel  being  present,  and  no 
objection  being  made  to  such  absence  de- 
fendant will  be  held  to  have  waived  his 
right  to  be  present  at  such  time,  and  the 
reception  of  such  verdict  by  the  court  in  the 
absence  of  the  defendant  under  such  circum- 
stances, is  without  error.  Peterson  v.  State 
64  Neb.  875  (90  N.  W.  964). 

Presence  of  -  -  ""-^fendant. 

507.  (l;:  Where  two  parties  joinUy 
Indicted  are  ;.  .e;]  separately.  It  is  not  error 
for  the  cour;  to  require  the  presence  of  one 
of  them  in  the  court  room  durtaig  the  trial 
of  the  other.  Cunningham  v.  State,  66  Neb 
691  (77  N.  W.  60). 

608.  (1905.)  Where  two  persons  charged 
jointly  with  a  criminal  offense  demand  and 
are  accorded  separate  trials,  an  order  of 
the  court  refusing  the  request  of  the  one  on 
trial  for  the  presence  of  his  codefendant  In 
the  court  room  will  not  be  reviewed  by  the 
appellate  court.  In  the  absence  of  any  show- 
ing of  prejudice  resulting  to  the  rights  of 
the  accused  by  the  refusal  of  such  request. 
Krena  v.  State.  75  Neb.  294  (106  N.  W.  27). 
Presence  of  third  persons. 

509.  (1904.)  In  order  to  predicate  error 
on  the  fact  that  the  father  of  a  state's  wit- 
ness was  permitted,  while  she  was  testify- 
ing, to  sit  near  her  In  the  court  room.  It 
must  affirmatively  appear  that  his  presence 
caused  her,  In  giving  her  evidence,  to  devi- 
ate from  the  truth,  or  color  her  statements 
to  the  prejudice  of  the  accused-  Gould  v. 
State,  71  Neb.  651  (99  N.  W.  641). 

Blffht  to  inspect  brief  of  eridaiea  of  pnwe- 

cution. 

510.  (1901.)  In  the  trial  of  a  criminal 
prosecution  the  county  attorney  can  not  be 
compelled  to  produce  his  private  memo- 
randa or  brief  of  evidence  for  the  Inspection 
of  the  defense.  Dinamore  v.  State.  61  Neb 
418  (85  N.  W.  445). 

Connael  for  prosecution. 

511.  (1896.)  The  provision  of  section  21, 
chapter  7,  Compiled  Statutes,  for  the  ap- 
pointment of  a  county  attorney  to  act  during 
the  absence,  sickness,  or  disability  of  the 
public  prosecutor  and  his  deputies.  Is  appli- 
cable to  informations  under  section  579, 
criminal  code.  Korth  v.  State,  46  Neb  631 
(C5  N.  W.  792). 
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512.  (1896.)  The  provision  of  section  h. 
chapter  7.  Compiled  Statutes,  for  the  ap. 
polntment  of  a  county  attorney  to  act  dur- 
ing the  absence,  sickness,  or  disability  of 
the  public  prosecutor  and  his  deputies,  does 
not  conflict  with  section  10.  article  I,  of  the 
constitution  relating  to  criminal  proseco- 
tlons.  Korth  v.  State,  46  Neb.  631  (66  N 
W.  792). 

Private  counsel. 

513.  (1883.)  The  county  attorney  in  a 
criminal  prosecution  may  have  the  asslBt- 
ance  of  counsel  employed  on  private  ac- 
count. PoMn  V.  State,  14  Neb.  540;  (1885) 
BntOahaw  v.  State,  17  Neb.  147  (22  N.  W. 
861);  (1889)  Oandy  v.  State,  27  Neb.  707 
(43  N.  W.  749;  44  N.  W.  108). 

514.  (1901.)  It  is  proper  for  the  county 
attorney,  under  the  direction  of  the  district 
court,  to  procure  an  attorney  to  assist  him 
him  in  the  trial  of  a  person  charged  with  a 
felony,  and  such  assistant  is  not  required  to 
qualify  and  give  a  bond  as  deputy  county 
attorney.  Bush  v.  State,  62  Nob.  128  (86  N 
W.  10C2). 

515.  (1904.)  An  objection  to  the  appear- 
ance of  private  counsel  to  assist  the  county 
attorney  in  conducting  a  criminal  prosecu- 
tion, to  be  available,  should  be  made  at  a 
suitable  time  and  In  the  proper  manner,  and 
must  be  supported  by  at  least  aome  showing 
that  the  county  attorney  did  not  request  or 
require  any  assistance,  and  the  court  had 
not  appointed  such  counsel  for  that  purpose. 
Blair  v.  State,  72  Neb.  501  (101  N.  W.  17). 

Appointment  of  coniuel  for  defendant 

Pees  of  attorney  appointed  to  def»id 
prisoner,  see  Attorney  ana  Client. 

516.  (1897.)  There  Is  no  statutory  pro- 
vision for  the  assignment  of  counsel  fte 
pauper  or  indigent  prisoners  in  prosecutknu 
for  misdemeanors.  (Criminal  code,  sec 
487.)  Durfee  v.  State,  63  Neb.  214  (73  N 
W.  676). 

Appointment  of  atowgrapher. 

617.  (1877.)  The  refusal  of  the  court  to 
appoint  a  shorthand  reporter  to  take  down 
the  testimony,  Is  not  error.  This  1b  a  mat- 
ter resting  entirely  In  the  discreUon  of  the 
court.  Preuit  v.  People,  5  Neb.  377. 
Adjournments  pending  triaL 

518.  (1883.)  The  formal  adjournment  of 
court  to,  and  opening  of  It  on  Thanksgiring 
Day,  no  step  In  the  case  being  taken  on  that 
day.  is  not  cause  for  a  new  trial.  Polia  v. 
State,  14  Neb.  640  (16  N.  W.  898). 
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519.  (1896.)  It  is  error  for  the  court  to 
refuse  to  postpone  trial  for  a  reasonable 
time  to  enable  defendant  to  meet  testimony 
of  a  witness  whose  name  was  indorsed  on 

the  Information  after  it  was  filed,  where  the 
latter  gave  material  testimony  for  the  state 
during  the  examination  in  chief.  Rausch- 
kolb  V.  State,  46  Neb.  658  (66  N.  W.  776). 

View  by  Jury. 

620.  (1876.)  TPhenever  the  court  makes 
an  order  that  the  Jury  Tiew  the  place  in 
which  any  material  fact  in  relation  to  thA 
trial  may  have  occurred,  such  view  should 
be  made  in  the  presence  of  the  prisoner, 
unless  he  waive  that  privilege.  Carroll  v. 
State,  5  Neb.  31. 

621.  (1891.)  The  right  of  the  accused 
to  accompany  the  Jury  when  It  goes  to  view 
the  place  where  the  crime  was  committed 
may  be  waived.  JteOt  v.  State,  32  Neb.  120 
(49  N.  W.  174). 

Bamarks  and  conduct  of  Judge. 

522.  (18S6.)  Where  a  defendant,  accused 
of  having  committed  a  felony,  flies  an  affi- 
davit for  a  continuance  on  the  ground  that 
she  could  not  procure  certain  neceasary  wit- 
nesses In  her  defense,  it  is  error  for  the 
trial  Judge,  in  the  presence  of  some  of  the 
jurors,  to  declare  the  affidavit  to  be  false, 
and  charge  to  defendant  with  committing 
perjury  therein,  and  Is  ground  for  a  new 
trial.  Bowjaan  v.  State,  19  Neb.  623  (28  N. 
W.  1;  56  Am.  Rep.  760). 

523.  (1891.)  A  statement  of  the  court  In 
ruling  In  the  admissibility  of  evidence  of  an 
alleged  confession,  "In  view  of  the  fact  that 
the  Jury  will  ultimately  pass  upon  this  ques- 
tion it  is  perhaps  improper  for  the  court  to 
review  the  evidence,  and  the  court  will  only 
announce  the  conclusion  arrived  at,  and  that 
is  that  It  has  not  been  shown  that  the 
statements  made  to  tbe  witness.  If  any,  wit- 
ness King  was  iHvduced  either  by  promise 
or  favor  or  through  threats:  or  in  other 
words,  that  It  was  Involuntary,  but  on  the 
contrary  that  the  evidence  shows  that  the 
statements  made  to  King  were  voluntary, 
and  the  objection  to  the  witness  King  stat- 
ing what  the  defendant  had  stated  to  him 
will  be  overruled,"  held  proper.  Shepherd 
V.  State,  31  Neb.  389  (47  N.  W.  1118). 

624.  (1904.)  No  error  is  found  in  the  re- 
quest of  the  court  to  counsel  to  desist  from 
the  further  cross-examination  of  a  witness 
along  lines  held  by  the  court  to  be  improper, 
nor  in  the  manner  of  making  the  request. 


Woodruir  V.  State,  72  Neb.  815  (101  N.  W. 
1114). 

525.  (1906.)  Remarks  by  the  court  in  the 
presence  of  the  Jury,  reflecting  upon  the  evi- 
dence of  an  expert  witness,  will  not  be  held 
prejudicial.  If  there  Is  no  evidence  before  the 
Jury  to  render  the  expert  evidence  appli- 
cable to  the  issue  being  tried.  Haddix  v. 
State,  76  Neb.  369  (107  N.  W.  781). 

 Examination  of  witnesses. 

526.  (IS87.)  While  it  is  the  right  of  a 
trial  judge  to  interrogate  witnesses  when 
essential  to  the  administration  of  Justice, 
yet  the  practice  of  bo  doing,  except  when 
absolutely  necessary,  should  be  discouraged. 
The  common  law  rule  conferring  arbitrary 
power  upon  trial  judges  has  been  so  far 
modified  by  the  code  as  to  greatly  limit  this 
power,  and,  in  case  of  Its  abuse,  a  reviewing 
court  would  not  hesitate  to  give  a  new  trial 
to  the  Injured  party.  Fagier  v.  State,  22  Neb. 
332  (35  N.  W.  195) ;  (1902)  Leo  v.  State,  63 
Neb.  723  (89  N.  W.  303). 

627.  (1898.)  The  right  of  the  trial  judge 
to  interrogate  witnesses  should  he  very 
sparingly  exercised.    Bartley  v.  State,  65 

Neb.  294  (75  N.  W.  832). 

628,  629.  (1901.)  To  prevent  a  miscar- 
riage of  justice  the  trial  judge  may,  spar- 
ingly and  discreetly,  cross-examine  a  witness 
for  the  accused.  Nightingale  v.  State,  62 
Neb.  371  (87  N.  W.  158). 

630.  (1902.)  The  record  disclosed  an 
abuse  of  discretion  by  the  trial  judges  in  the 
examination  of  witnesses  which  was  preju- 
dicial to  the  defendant  Leo  v.  State,  63 
Neh.  723  (89  N.  W.  303). 

Ckmduct  of  by-standera. 

631.  (1S95.)  When  tiie  county  attorney 
finished  his  closing  address  to  the  Jury 
some  of  the  by-standers,  without  the  knowl- 
edge or  connivance  of  any  one  connected 
with  the  prosecution,  applauded,  wMch  was 
quickly  suppressed  by  the  presiding  judge, 
and  who  administered  a  rebuke  to  the  per- 
sons making  the  applause,  ffeld,  That  the 
record  failed  to  disclose  that  the  defendant 
was  prejudiced  by  the  demonstration. 
Debney  v.  State,  45  Neb.  856  (64  N.  W.  446: 
34  L.  R.  A  861). 

Procedure  on  finding  defects  in  indictment. 

632.  (1894.)  When  an  information  proves 
upon  trial  to  be  defective,  the  trial  Judge 
should  Inquire  as  to  whether  probable  cause 
exists  for  holding  the  defendant,  and  In  the 
exerdse  of  a  sound  legal  discretion  may 
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then  eitber  discharge  him  from  custody  or 
recognize  him  to  answer  at  the  next  term  of 
court  State  v.  Kendall,  38  Neb.  817  (S7  N. 
W.  525). 

C.  Seception  of  Evidoice. 
Examination   and   crass^xamination  of 
witnesses,  see  Witnettet. 

In  general. 

533.  (1879.)  The  mere  aslElng  of  a  ques- 
tion calling  for  incompetent  evidence,  but 
not  answered  is  not  ground  of  error  fit, 
Louis  V.  State,  8  Neb.  405. 

Separation  and  exclusion  of  wltnesHS. 

534.  (1884.)  In  the  trial  of  criminal 
cases.  It  is  a  matter  of  discretion  on  the 
part  of  the  court  whether  It  will  or  not 
order  that  the  witness  be  examined  out  of 
the  bearing  of  each  other.  Binfield  v.  State, 
16  Neb.  484  (19  N.  W.  607). 

535.  (1894,)  The  trial  court  may.  In  lU 
discretion,  refuse  to  exclude  the  witnesses 
for  the  state  from  the  court  room  during 
the  trial,  and  such  an  order,  in  the  absence 
of  an  evident  abuse  of  discretion,  is  not  the 
subject  of  review  on  appeal.  Murphey  v. 
State,  43  Neb.  34  (61  N.  W.  491). 

536.  (1896.)  There  Is  no  presumption 
that  the  district  Judge,  without  sufficient 
Justification,  required  witnesses,  though  re- 
lations of  the  prisoner^  to  leave  the  immedi- 
ate vicinity  of  the  accused  during  the  prog- 
ress of  the  trial;  neither  ioea  the  mere  fact 
that  this  was  done  In  an  unusual  manner 
justify  the  assumption  that  thereby  preju- 
dice resulted.  Hoover  v.  State,  48  Neb.  184 
(66  N.  W.  1117). 

Presence  of  jury  during  argument  as  to 

admission. 

637.  (1891.)  The  preliminary  examinac 
tion  before  the  court  to  ascertain  whether 

or  not  a  confession  of  a  prisoner  offered  in 
evidence  Is  voluntary,  la  properly  conducted 
In  the  bearing  of  the  Jury.  Shepherd  v. 
State,  31  Neb.  389  (47  N.  W.  1118). 

Necessity  of  calling  witnesses. 

538.  (1901.)  A  party  cannot  be  preju- 
diced In  a  legal  sense  by  the  failure  of  his 
adversary  to  produce  evidence  against  him. 
Jerome  v.  State,  61  Neb.  459  (85  N.  W.  394). 

539.  (1901.)  The  refusal  of  the  state  to 
call  certain  witnesses,  on  a  second  trial, 
whose  testimony  on  a  former  tiial  had  been 
impeached,  there  being  many  other  trust- 
worthy witnesses  by  which  the  same  tftcts 
could  be  proren,  hsid  act  a  suppression  of 
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evidence  nor  prejudicial  to  the  rights  of  tlie 
defendant.  Argabright  v.  SUite,  H  Neb. 
402  (87  N:  W.  146). 

Offer  of  proof. 

540.  (1883.)  Alleged  error  in  the  ex- 
clusion of  evidence  Is  unavailable  in  the 
absence  of  an  offer  of  proof.  Denman  v. 
State,  15  Neb.  138  (17  N.  W.  347);  (1886> 
Mathews  v.  State,  19  Neb.  330  (27  N.  W. 
234);  (1894)  Berneher  v.  State,  40  Neb.  810 
(59  N.  W.  372):  (1895)  Ford  v.  State.  46 
Neb.  890  (64  N.  W.  1082):  (1901)  8awy  v. 
State,  62  Neb.  166  (87  N.  W.  34). 

541.  (1901.)  An  offer  to  prove  should 
fairly  apprise  the  court  of  the  natoiv  <rf 
evidence  offered,  and  unless  it  does.  Its  re- 
jection is  not  error.  State  v.  Moore,  1 
Unof.  213  (95  N.  W.  334). 


Bxdusion  of  improper  evidence. 

642.  (1897.)  The  trial  court  may,  on 
its  own  motion,  refuse  to  permit  a  witness 
to  answer  a  question  calling  for  Incompe- 
tent, immaterial,  or  Irrelevant  evidence. 
Davis  V.  State,  51  Neb.  301  (70  N.  W.  984). 

Number  of  witnssses. 

543.  (1897.)  The  district  court  may 
place  a  reasonable  limit  upon  the  time  for 
the  production  of  evidence.  'Morgan  v.  State, 
51  Neb.  672  (71  N.  W.  788). 

644.  (1897.)  An  exercise  of  discretion 
In  placing  a  reasonable  limit  upon  the  ttnw 
for  the  production  of  evidence  is  not  subject 
to  review  except  in  case  of  an  abuse  of 
power  on  part  of  the  trial  court  Morgm  v. 
State,  61  Neb.  672  (71  N.  W.  788). 

545.  (1902.)  It  is  permissible  for  trial 
courts,  in  the  exercise  of  a  sound  dlscretiw. 
to  limit  the  number  of  witnesses  that  may 
be  called  to  prove  facts  collateral  to  the 
main  issue.  Beister  v.  State,  65  Neb.  276 
(91  N.  "W.  416). 

5450.  (1907.)  Where  a  number  of  wit- 
nesses have  testified  to  a  fact  which  is  not 
in  dispute,  Uie  trial  court  mi^,  in  the  ex- 
ercise of  a  reasonable  discretion,  limit  the 

number  of  witnesses  testifying  In  regard  to 
same.  Gate  v,  state,  80  Neb.  611  (114  N. 
W.  942). 

Order  of  proof. 

546.  (1878.)  The  order  in  which  the 
evidence  for  the  prosecution  shall  be  intro- 
duced Is  within  the  discretion  of  the  Judge 
presiding  at  the  trlaL  Clough  v.  State,  7 
Neb.  320;  (1897)  Davis  v.  State,  51  Neb.  301 
(70  N.  W.  984);  (1897)  Ream  v.  State,  U 
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Neb.  727  (73  N.  W.  227);  (1897)  Whitney  v. 
State,  53  Neb.  287  (73  N.  W.  696);  (1900) 
Baer  v.  State,  69  Neb.  655  (81  N.  W.  856). 

B47.  (1896.)  The  order  In  which  a  party 
shall  Introduce  his  proof  is,  to  a  great  ex- 
tent, discretionary  with  the  trial  Judge,  and 
the  action  of  the  court  In  that  regard  will 
not  be  cause  tor  reversal  when  no  abuse  of 
discretion  is  shown.  Ba»ye  v.  State,  45  Neb. 
261  (63  N.  W.  811). 

548.  (1898.)  The  order  of  Introducing 
testimony  in  a  criminal  case  rests  largely 
In  the  discretion  of  the  trial  court,  and  an 
abuse  of  discretion  In  that  regard  is  suffi- 
cient ground  for  reversal.  Argabright  v. 
State,  56  Neb.  363  (76  N.  W.  876). 

BebnMal  evidence. 

649.  (1894.)  As  a  rule,  the  party  hold- 
ing the  affirmative  will  not  be  permitted  to 
prove  again  In  rebuttal  facts  shown  In 
making  out  his  case  in  chief;  but  It  is 
within  the  discretion  of  the  court  to  permit 
the  Introduction,  In  closing,  of  evidence  not 
strictly  rebutting.  Marphey  v.  State,  43  Neb. 
84  (61  N.  W.  491). 

550.  (1894.)  In  the  trial  of  a  criminal 
case  it  Is  competent  for  the  state  In  re- 
buttal to  show  that  a  witness  who  testified 
for  the  defendant  was  Intoxicated  at  the 
time  of  the  happening  of  the  events  about 
which  such  witness  has  testified.  Bill  v. 
State,  42  Neb.  603.  reaffirmed.  Willi*  v. 
State.  43  Neb.  102  (61  N.  W.  254). 

561.  (1896.)  Evidence  contradictory  of 
the  statements  of  a  prosecuting  witness 
may  be  met  by  stotements  In  rebuttal 
though  the  names  of  the  witnesses  giving 
the  rebutting  testimony  are  not  indorsed 
on  the  Information.  Fager  v.  State,  49  Neb. 
439  (68  N.  W.  611). 

552.  (1899.)  The  state  may  Introduce 
rebutting  evidence  to  meet  any  pertinent 
Issue  raised  by  the  accused  in  making  out 
his  case.  Kaatner  v.  State,  58  Neb.  767  (79 
N.  W.  713). 

553.  (1901.)  On  the  trial  of  a  criminal 
case  the  state  Is  under  no  legal  obUgatitm 
to  produce  evidence  in  rebuttal.  Jerome  v. 
State,  61  Neb.  469  (85  N.  W.  394). 

Beopenlng"  case  for  further  evidence. 

S64.  (1878.)  It  Is  not  error  to  penmlt 
the  prosecutor  to  reopen  his  case,  and  Intro- 
duce further  evidence  In  chief,  even  after 
the  examination  of  witnesses  for  the  de- 
tense  has  commenced.  Olough  v.  State,  7 
Neb.  920. 


555.  (1897.)  An  order  In  a  criminal  case 
permitting  the  state  to  withdraw  Its  rest, 
for  the  purpose  of  introducing  further  testi- 
mony, will  not  be  disturbed  where  an  abuse 
of  discretion  on  the  part  of  the  trial  court 
has  not  been  (fhown.  Hans  v.  State,  50  Neb. 
160  (69  N.  W.  838). 

556.  (1904.)  It  Is  wltbin  the  sound  dis- 
cretion of  the  trial  court  to  permit  a  party. 
In  furtherance  of  justice,  to  reopen  his  case 
and  Introduce  other  and  further  evidence 
at  any  time  before  the  close  of  the  trial; 
and  where  It  is  made  to  appear  that  there 
has  been  no  abuse  of  discretion,  and  the 
substantial  rights  of  the  opposite  party  have 
been  In  no  manner  prejudiced  by  such  a 
course,  error  cannot  be  predicated  thereon. 
BUxir  V.  State,  72  Neb.  501  (101  N.  W.  17). 

Repetition  of  testimony. 

557.  (1906.)  If  It  appears  to  the  court 
that  a  juror,  for  any  cause,  has  failed  to 
hear  the  evidence  given  by  a  witness,  the 
witness  should  be  required  to  repeat  his 
evidence  or  such  part  thereof  as  the  juror 
has  failed  to  hear.  But,  unless  it  clearly 
appears  that  the  evidence  or  some  part  of  it 
has  not  been  heard  by  ail  the  jurors,  the 
court  Is  not  required,  on  Its  own  motion,  to 
cause  the  evidence  to  be  repeated.  Baddix 
V.  State,  76  Neb.  369  (107  N.  W.  781). 

D.  Objections  to  Evidence  and  notions  to 

Strike  Out 
Time  for  objection. 
658.    (1872.)    The  rule,  that  in  a  capital 

case  the  accused  does  not  waive  a  right  by 
not  Insisting  upon  It,  entitled  him  to  have 
proof  which  is  prejudicial  to  his  case,  and 
is  not  legally  admissible,  withdrawn  from 
the  jury,  although  he  does  not  object  to  it 
when  offered.    Rakes  v.  People,  2  Neb.  157. 

559.  (1878.)  Objection  to  evidence  on 
the  ground  that  the  witness  had  refreshed 
his  memory  by  reference  to  a  memorandum, 
must  be  made  when  the  testimony  Is  first 
offered,  and  a  motion  to  strike  it  out  after 
the  witness  has  completed  his  testimony  is 
too  late.   Clough  v.  State,  7  Neb.  320. 

560.  (1899.)  A  party  cannot  reserve  his 
objection  to  a  question  calling  for  incom- 
petent testimony  until  the  answer  of  the 
witness  has  been  received.  Dunn  v.  State, 
58  Neb.  807  (79  N.  W.  719). 

Suffloiene7  of  objection. 

561.  (1878.)  An  objection  to  the  admis- 
sion of  testimony  must  state  the  grounds 
on  which  It  Is  claimed  to  be  InadmlsalUe. 
Olough  V.  State,  7  Neb.  320. 
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Arrnmmt  as  to  admlBaibUity  of  eridence. 

562.  (1881.)  The  refusal  of  a  court  to 
hear  argument  of  counsel  as  to  the  admissi- 
bility of  evidence  is  not,  per  se,  error.  Olive 
V.  State,  11  Net).  1  (7  N.  W.  444). 

notion  to  strike  out. 

563.  (1894.)  Where  the  state  called  a 
witness  to  prove  a  confession  made  by  ac- 
cused, if  the  defendant's  counsel  neglect  to 
cross-examine  the  witness  before  he  answers 
as  to  the  circumstances  under  which  the 
confession  was  made  and  the  answer  is 
responsive  to  the  inquiry,  error  cannot  be 
predicated  on  the  refusal  of  the  trial  court 
to  strike  out  the  answer  of  the  witness. 
Wmu  V.  State,  43  Neh.  102  (61  N.  W.  254). 

563a.  (1907.)  The  fact  that  a  witness 
testlSes  to  matters  on  his  cross-examination 
which  are  somewhat  inconsistent  with  his 
direct  evidence  does  not  warrant  the  court 
in  rejecting  his  testimony  altogether,  for  tt 
is  the  pro7lnce  of  the  jury  to  determine  the 
matter  of  the  credibility  of  the  witnesses, 
and  the  weight  which  should  be  given  to 
their  evidence.  Bteele  v.  State,  80  Neb.  9 
(118  N.  W.  798). 

663b.  (1907.)  It  is  not  error  to  refuse 
an  Instruction  removing  certain  evidence 
from  the  consideration  of  the  jury  at  the 
close  of  the  trial,  where  the  evidence  was 
received  without  objection  at  the  time  of 
its  admission,  and  no  motion  then  made  to 
strike  it  out.  Younger  v.  State,  80  Neb.  201 
(114  N.  W.  170). 

B.  Argnmeuts  and  Conduct  of  CoimseL 
Ground  for  new  trial,  see  pott,  1 867. 
Harmless  error,  see  post,  H 1140,  1141, 

In  generaL 

S64..  (1888.)  The  constttuUonal  right  of 
impartial  trial  should  be  carefully  protected, 
and  condtict  of  attoitieys  and  all  others 
which  prevents  such  trial,  should  not  be  per- 
mitted. Carr  v.  State,  23  Neb.  749  (37  N. 
W.  630). 

565.  (1895.)  A  prosecuting  attorney,  with 
proper  sense  of  his  duty,  stands,  of  course, 
not  entirely  in  the  attitude  of  counsel  In  a 
civil  action.  It  is  his  duty  to  enforce  the 
criminal  law.  It  is  not  his  duty  to  procure  a 
wrong  determination  of  questions  of  crim- 
inal law  or  to  a  wnmgful  conviction. 
Dixon  V.  State.  46  Neb.  298  (64  N.  W.  961). 

566.  (1905.)  Prosecuting  attorney  is  a 
Bemi-judiclal  officer.  The  state  for  whom  he 
prosecutes  does  not  desire  the  conviction  of 
an  Innocent  persm,  and  It  la  as  much  his 


duty  to  see  to  it  that  sudi  convlctlMi  diall 
not  take  place  as  It  Is  his  duty  to  tise  his  ut- 
most endeavors  to  falriy  convict  the  guilty. 
ytcholissack  v.  State,  75  Neb.  27  (lOS  N.  W. 

895). 

667.  (1907.)  A  person  accused  of  crime 
can  be  convicted  only  by  legitimate  evidence 
establishing  bis  guilt  beyond  a  reasooable 
doubt.  The  trial  court  should  not  allow  the 
prosecuting  attorney  to  use  any  other  means 
to  secure  a  conviction.  Clark  v.  State,  79 
Neb.  482  (113  N.  W.  804). 

Opening  statement. 

568.  (1901.)  In  a  prosecntlrai  for  murder 
it  is  competent  for  the  county  attorney  be- 
fore the  Introduction  of  testimony  to  outline 
to  the  jury  the  evidence  which  the  state 
expecta  to  produce  to  sustain  a  convlctkm. 
Rtusell  V.  State,  62  Neb.  512  (87  N.  W.  344). 

Stifling  evidence. 

669.  (1888.)  A  prosecuting  attorney  en- 
deavoring to  dissuade  witnesses  from  testi- 
fying, is  guilty  of  misconduct.  Oaady  v. 
State,  24  Neb.  716  (40  N.  W. 


Presentation  of  evidmee. 

670.  (1902.)  Where  a  police  officer  was  a 
witness  (n  behalf  of  the  prosecutlmi,  the  as- 
slsUnt  prosecutor,  after  an  objection  to  a 
question  propounded,  stated:  "I  want  to 
show  that  he  [the  witness]  has  known  him 
[the  accused]  a  long  time,  and  had  him 
under  observation  for  other  jobs."  Hdd, 
Prejudicial.  Leo  v.  State,  63  Neb.  723  (89 
N.  W.  303). 

Bight  of  argument 

57L  (1875.)  If  an  attorney  for  a  prisoner 
voluntarily  waives  his  right  to  argue  the 
case  to  the  jury,  he  cannot,  after  they  have 
retired  to  consider  their  verdict,  insist  u  a 
matter  of  right  to  have  the  Jury  recalled  for 
the  purpose  of  hearing  such  argnmeat 
Palmer  v.  People,  4  Neb.  68. 

Limiting  time  of  argument. 

572.  (1883.)  When  the  court  after  limit- 
ing the  argument  of  counsel,  in  a  erimlaal 
case,  to  two  and  a  half  hours  extends  It  one 
half  hour.  It  is  not  error,  when  It  does  sot 
appear  that  more  time  was  needed,  or  do 
objection  made  to  the  order.  Hart  v.  State, 
14  Neb.  572  (16  N.  W.  906). 

673.  (1895.)  It  la  within  the  dlscreUoD 
of  the  trial  court  to  limit  the  time  for  a^ 
gnments  to  the  jury,  and  an  order  so  limits 
Ing  time  ppreseats  no  ijuestion  fer  review, 
unless  It  is  made  to  appear  that  ths  argn- 
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ments  were  therebr  unduly  restricted  and 
that  the  time  allotted  to  the  complaining 
party  was  consumed.  Dixon  v.  State,  46 
Neb.  298  (64  N.  W.  961). 

Argument. 

574.  (1885.)  It  Is  not  error  on  the  part 
of  the  court  to  allow  counsel  for  the  state, 
in  summing  up  to  the  Jury,  to  comment 

upon  the  presumption  of  guilt  arising  from 
the  possession,  by  the  accused,  of  recently 
stolen  goods,  without  explanation  of  such 
possession,  even  where  counsel  fail  to  state 
the  law  with  technical  accuracy.  JfcLoin 
V.  State,   18  Neb.  154  (24  N.  W.  720). 

675.  (1896.)  Alleged  misconduct  of  the 
attorney  for  the  state  by  use  of  improper 
language  during  his  argument  to  the  jury, 
Aeld.  when  viewed  in  connection  with  the 
evidence  and  all  facts  and  circumstances  of 
the  case,  not  prejudicial  to  the  rights  of  the 
defendant.  McMahon  v.  State,  46  Neb.  166 
(64  N.  W.  694). 

676.  (1901.)  Misconduct  of  counsel  for 
the  state  in  the  argument  of  the  cose,  In 
order  to  work  prejudicial  error,  must  have 
been  In  disregard  of  the  rules  of  legitimate 
argument  of  the  evidence,  and  suflBcient  to 
unduly  Influence  the  jury  and  prejudice  the 
rights  of  the  defendant  ArgabrigM  v. 
State,  62  Neb.  402  (87  N.  W.  146). 

577.  (1992.)  Argument  of  prosecutor  In 
a  murder  case  held  not  misconduct  of  coun- 
sel sufltclent  to  warrant  a  reversal.  Rhea 
V.  State,  63  Neb.  461  (88  N.  W.  789). 

578.  (1902.)  It  is  highly  improper  for 
the  prosecuting  attorney  In  a  criminal  case 
to  declare  to  the  jury  his  personal  belief  in 
defendant's  guilt,  unless  such  belief  is  given 
as  a  deduction  from  the  evidence.  Reed  v. 
State,  66  Neb.  184  (  92  N.  W.  821). 

679.  (1902.)  There  is  no  rule  of  law 
that  limits  counsel  in  debate  to  mere  artlcu* 
lation.  He  may  use  any  appropriate  vehicle 
of  thought  to  carry  hls  conceptions  of  truth 
to  the  Jury.  RutaeU  v.  State.  66  Neb.  497 
(92  N.  W.  751). 

580.  (1905.)  Misconduct  of  the  county 
attorney  In  the  argument  of  a  case  will 
work  a  reversal,  where  it  Is  reasonably  ap- 
parent that  such  misconduct  worked  preju- 
dice to  the  defendant.  Power  v.  State.  75 
Neb.  226  (106  N.  W.  332). 

Private  counsel. 

581.  (1899.)  Whether  the  court  might 
properly  permit  private  counsel  In  a  crim- 
inal case  to  make  an  argument  to  the  jury 


on  behalf  of  the  state  when  such  counsel 
did  not  appear  in  his  professional  character 
until  the  evidence  was  closed,  quirre, 
Knights  v.  State,  68  Neb.  225  (78  N.  W.  508; 
76  Am.  St.  Rep.  78). 

 Appeal  for  convletion. 

582.  (1902.)  While  considerable  allow- 
ance is  made  (or  professional  enthusiasm  In 

the  argument  of  a  criminal  case,  it  is  never 
permissible  to  ground  an  appeal  for  convic- 
tion upon  facts  not  given  In  evidence  at  the 
trial.  Reed  v.  State,  66  Neb.  184  (92  N.  W. 
881). 

583.  (1903.)  An  appeal  for  convictlun 
based  altogether  upon  the  evidence,  however 
fervent  It  may  be,  is  not  an  abuse  of  Che 
privilege  of  advocacy.  Parker  v.  State,  67 
Neb.  655  (98  N.  W.  1037). 

—  Comments  on  fallnre  of  accnaed  to 
testify. 

584.  (1903.)  The  prohibition  contained 
In  section  473  of  the  criminal  code  against 
referring  to,  or  commenting  upon,  the  fail- 
ure of  an  accused  person  to  testify,  was  in- 
tended as  a  restraint  upon  the  prosecuting 
attorney  and,  to  some  extent,  upon  the  court 
as  well.  Lamb  v.  State,  69  Neb.  212  (95  N. 
W.  1050). 

■  Comments  on  evidence  or  witnesses. 

■  585.  (1883.)  It  Is  not  error  for  counsel 
in  arguing,  in  the  presence  of  the  jury,  the 
competency  of  a  witness,  based  on  testimony 
given  of  her  admissions,  to  make  a  fair 
reference  thereto,  to  say  it  Is  "false,"  and 
that  the  witness  will  deny  it  PoUn  v.  State, 
14  Neb.  540  (16  N.  W.  898). 

586.  (1886.)  If  a  person  accused  of . 
crime  testifies  in  his  own  behalf  he  Is  to  be 
treated  as  any  other  witness,  and  if  he  falls 
to  deny  a  material  fact  which  has  been  tes- 
tified against  him,  the  district  attorney  may 
comment  upon  such  omission  In  his  argu- 
ment to  the  jury.  Hetdt  V.  State,  20  Neb. 
492  (30  N.  W.  626;  58  Am.  Rep.  835). 

687.  (1894.)  On  the  trial  of  a  criminal 
cause  the  county  attorney  made  a  portion 
of  his  closing  address  to  the  jury  while  the 
trial  judge  was  absent  from  the  court  room, 
and  In  said  address  said  prosecutor,  over 
the  objection  of  the  accused,  misquoted  the 
testimony  in  a  material  matter,  to  which 
counsel  for  the  prisoner  at  the  time  ob- 
jected, but,  owing  to  the  said  absence  of 
the  Judge,  no  ruling  was  had  thereon.  Held, 
Such  error  as  demanded  a  reversal.  Palin 
V.  State.  3S  Ne!:.  862  (57  N.  V/.  743). 
925 
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588.  (1901.)  Strictures  by  counsel  of  a 
witness  tor  the  defease  held  to  be  of  a 
character  warranted  by  the  evidence,  and 
that  such  argument  was  not  misconduct 

upon  which  prejudicial  error  could  be  pred- 
icated. Tatum  V.  State,  61  Neb.  229  (85 
N.  W.  40). 

589.  (1905.)  Where  the  woman,  with 
whom  a  defendant  is  accused  of  having 
committed  adultery,  is  called  as  a  witness 
in  the  prosecution  therefor  and  refuses  to 
testify  as  to  the  relations  between  herself 
and  the  accused,  comments  by  the  prose- 
cutor on  such  refusal  to  testify,  and  charg- 
ing it  as  an  admission  of  guilt,  is  such  mis- 
conduct as  amounts  to  prejudicial  error. 
Pou.er«  e.  State,  76  Neb.  226  (106  K.  W. 
332). 

 Commsnt  on  instructions. 

590.  (1889.)  It  is  not  error  Cor  attorney 
to  read  instructions  and  comment  on  them 
to  the  Jury  while  making  his  closing  argu- 
ment. Burrell  v.  State,  25  Neb.  581  (41  N. 
W.  399). 

 Comments  on  character  or  conduct 

of  accused. 

591.  (1884.)  Wbere  the  testimony  sbowed 
that  the  plaintiff  was  a  herder  on  the  plains, 
carried  two  revolvers  and  a  knife,  and  made 
a  display  of  them,  and  his  companion  car- 
ried four  revolvers,  held,  that  It  was  not, 
error  for-  the  district  attorney  to  speak  of 
him  to  the  Jury  as  "Billy  the  Kid  or  Jesse 
James  sort  of  a  cowboy,  as  the  testimony 
warranted  the  language.  Simmerman  v. 
State.  16  Neb.  616  (21  N.  W.  387). 

592.  (1901.)  Counsel  for  the  state  in 
argument  to  the  jury  may  criticise  the  con- 
duct of  the  defendant  as  disclosed  by  the 
evidence,  though  such  defendant  was  not 
a  witness  in  his  own  behalf.  Dinsmore  v. 
State,  61  Neb.  418  (85  N.  W.  445). 

Correction  of  objectionable  matter. 

593.  (1896.)  Where  the  only  objection 
by  accused  to  the  misconduct  of  the  county 
attorney  was  that  he  made  statements  un- 
warranted by  the  evidence,  an  Instraction 
directing  the  Jury  to  disregard  such  state- 
ments left  no  ground  for  complaint.  Hoover 
V.  State,  48  Neb.  184  (66  N.  W.  1117). 

T.  Province  of  Court  and  Jury  In 

QeneraL 
Questions  of  law  or  fact. 

594.  (1883.)  In  criminal  trials  jurors 
are  not  judges  of  the  law.  While  jurors 
Lave  the  power  to  disregard  the  law  as 


given  by  the  judge,  they  have  neither  a 
legal  nor  moral  right  to  do  so.   ParrM  v. 

State,  14  Neb.  60  (15  N.  W.  357). 

595.  (1902.)  In  a  trial  for  a  felony  tlie 
presiding  judge  is  without  authority  to 
determine  the  issue  or  any  of  the  questions 
of  fact  involved  In  the  issue.  That  powa 
belongs  exclusively  to  the  jury,  regardless 
of  the  state  of  the  evidence.  They  must  be 
fully  satisfied  of  the  existence  of  every  fact 
constituting  an  element  of  -the  crime 
charged,  and  It  can  not  be  assumed  that 
they  are  so  satisfied  because  they  on^t  to 
be.  Ooiatberry  v.  State,  66  Neb.  312  (92  N. 
W.  906). 

595a.  (1907.)  The  question  as  to  whether 
the  acts  charged,  If  committed,  were  ma- 
liciously done  was  one  of  fact  tor  the  jury 
to  decide  from  all  the  evidence  upon  that 
part  of  the  case.  Canon  v.  State,  80  Neh 
619  (114  N.  W.  938). 

 Intent. 

596.  (1894.)  The  test  as  to  the  intent 
is  one  of  logic  rather  than  one  of  law;  and 

while  the  Jury  are  at  liberty,  if  the  circum- 
stances warrant,  to  infer  the  intention  from 
the  act.  they  are  under  no  legal  obligation 
to  do  so.  Krchnavy  v.  State,  43  Neb.  337 
(61  N.  W.  628). 

697.  (1898.)  If  the  defendant  solemnly 
admit  facts  establishing  his  guilt,  be  is  not 
entitled  to  have  the  jury  pass  on  the  Issue 
of  hla  actual  Intent  to  violate  the  law. 
Igncrantia  legia  neminem.  excusat.  Piaar  v. 
State.  56  Neb.  455  (76  N.  W.  869). 

-  —  Uncontroverted  evidence. 

598.  (1886.)  Where  the  defendant  in  a 
criminal  case  has  pleaded  not  guilty,  the 
Jury,  In  order  to  convict  him  of  the  affense 
charged,  must  find  from  the  evidence  that 
he  is  guilty,  and  the  court  has  no  aothorlty 
to  say  to  them  that  certain  allegations  are 
uncontradicted,  and  therefore  may  t>e  by 
the  Jury  considered  as  proved.  Seldt  v. 
State,  20  Neb.  492  (30  N.  W.  626;  58  Am. 
Rep.  835). 

■  '  '   Effect  of  admitted  facta. 

599.  (1898.)  In  a  criminal  case,  if  'Jie 
defendant  on  the  trial  stipulate  that  certain 
facts  exist,  the  court  may  properly  assume 
thrae  facts  as  established  and  instruct  the 
jury  as  to  their  legal  etteet  Pisar  v.  State, 
66  Neb.  456.(76  N.  W.  869). 

 Weight  and  sufficiency  of  evidence. 

600.  (1877.)  Where  evidence  of  good 
character  Is  before  the  jury  it  is  their  duty 
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to  give  It  such  weight  as  they  think  it  is  en- 
titled to.  It  Is  the  province  of  the  Jury  to 
weigh  the  evidence  and  do'erralne  the  facts, 
and  they  should  be  left  as  free  and  untram- 
melled to  give  auch  weight  to  the  evidence 
of  good  character  as  they  are  In  relation  to 
other  facts.   Oarriaon  v.  State,  6  Neb.  274. 

601.  (1891.)  After  a  confession  is  given 
in  evidence  it  Is  for  the  Jury  to  determine 
from  all  the  facts  and  clrcnmstanees  proven 
on  the  trial.  In  connection  wlUi  the  con- 
fession, whether  It  was  voluntary  and  what 
credit  should  be  given  it.  Shepherd  v. 
State,  31  Neb.  389  (47  N.  W.  1118). 

602.  (1894.)  The  Jury  must  determine 
the  weight  of  evidence  adduced,  and  its 
estimate  thereof  will  not  be  interfered  with, 
unless  it  ts  clearly  wrong.  Whitman  v. 
State,  42  Neb.  841  (60  N.  W.  1025). 

603.  (1895.)  The  credibility  of  witnesses 
and  the  weight  to  be  given  their  testimony 
are  questions  for  the  jury.  Carleton  v.  State, 
43  Neb.  373  (61  N.  W.  699). 

604.  (1896.)  The  effect  of  the  evidence 
and  the  inferences  dedudble  therefrom  are 
for  the  jury.  William*  v.  State,  46  Neb.  704 
(65  N.  W.  783). 

605.  (1897.)  The  Jurors  are,  under  our 
practice.  Judges  of  the  probative  force  of 
the  evidence.  Benry  v.  State,  61  Neb.  149 
(70  N.  W.  924;  66  Am.  St.  Rep.  460). 

Direction  of  Terdlct. 

606.  (1887.)  Where  testimony  Is  such  as 
would  warrant  Jury  in  finding  guilt.  It  1b 
error  for  court  to  direct  verdict  of  acquittal. 
State  V.  Sneff,  22  Neb.  481  (35  N.  W.  219). 

607.  (1896.)  It  is  not  error  to  refuse  to 
direct  a  verdict  for  a  defendant  in  a  criminal 
prosecution,  at  the  close  of  the  testimony 
for  the  state,  where  the  evidence  before  the 
jury  would  warrant  a  conviction.  Hornber- 
ger  v.  State,  47  Neb.  40  (66  N.  W.  23). 

608.  (1900.)  When  an  Information  In  a 
criminal  cause  falls  to  state  a  crime,  it  Is 
not  proper  to  direct  a  verdict  of  not  guilty, 
but  the  Jury  should  be  discharged.  State  v. 
Dennison,  60  Neb.  157  (82  N.  W.  383). 

Instractions  Invading  province  of  jury. 

609.  (1896.)  It  Is  error  to  give  an  in- 
struction Infringing  on  the  province  of  the 
Jury  Haskint  v.  State.  46  Neb.  888  (65  N. 
W.  894). 

Assumption  as  to  facts. 

610.  It  Is  not,  in  a  criminal  prosecution, 
error  for  the  trial  court  to  assume  the  ex* 


istence  of  facts  asserted  by  the  accused  on 
the  trial,  or  treated  by  him  as  proved. 
(1894)  Hill  V,  State,  42  Neb.  503  (60  N.  W. 
916;  (1897)  Morgan  v.  State,  51  Neb.  672 
(71  N.  W.  788). 

611.  (1895.)  It  is  error  to  give  an  In- 
struction which  assumes  a  controverted  ma- 
terial fact  upon  which  there  Is  a  conflict  of 
testimony.  Metz  v.  State,  46  Neb.  547  (64 
N.  W.  190). 

612.  (1900.)  It  Is  not  error  to  assume  in 
an  instruction  the  existence  of  a  collateral 
fact  established  by  nncontroverted  evidence, 
which  tends  to  prove  one  of  the  constituent 
elements  of  a  crime.  Welsh  v.  State,  60 
Neb.  101  (82  N.  W.  368). 

a.  Neeeulty,  Requisites  and  Snffleienoy  of 
Instructions. 

Harmless  error,  see  po$t,  H 1129-1139. 

Issues  and  theories  of  oasa. 

613.  (1895.)  It  is  the  duty  of  the  court 
to  present  the  issues  to  the  jury  whether  re- 
quested or  not,  and  a  charge  which,  by  the 
omission  of  certain  elements,  has  the  effect 
of  withdrawing  from  the  Jury  an  essential 
Issue  of  the  case  is  erroneous.  Dolan  v. 
State,  44  Neb.  643  (62  N.  W.  1090). 

614.  (1896.)  In  criminal  cases  it  Is  the 
duty  of  the  court  to  present  the  issues  to 
the  Jury  whether  requested  or  not,  and  a 
charge  which,  by  the  omission  of  certain 
elements,  has  the  effect  of  withdrawing 
from  the  Jury  an  essential  issue  is  errone- 
ous, but  is  not  cause  for  reversal  unless 
prejudicial  to  accused.  Pjarrou  v.  State,  47 
Neb.  294  (66  N.  W.  422). 

615.  (1899.)  There  is  not  an  assumption 
of  any  bet  In  an  instruction  plainly  profes- 
sing to  be  a  mere  statement  of  the  material 
averments  of  the  information.  Knighte  v. 
State,  58  Neb.  226  (78  N.  W.  608;  T6  Am. 
St  Rep.  78). 

616.  (1903.)  An  instruction  which  In- 
forms the  Jury  that  the  material  facts 
charged  in  the  information  must  be  estab- 
lished by  the  evidence  beyond  a  reasonable 
doubt,  is  unobjectionable.  If  supplemented 
by  other  Instructions  clearly  indicating  what 
facts  are  material.  Lamb  v.  State,  69  Neb. 
212  (95  N.  W.  1050). 

Law  of  the  case  in  generaL 

617.  (1877.)  The  charge  of  the  court  to 
the  Jury  should  be  a  clear  and  explicit 
statement  of  the  law  applicable  to  the  facts 
in  the  case,  and  should  cover  all  the  ques* 
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ttona  Inrolved  In  the  issue.  Milton  v.  £ftate, 
6  Neb.  136. 

618.  (1883.)  It  Is  not  essenUal  to  the 
ends  of  Justice  tbat  the  Judge,  in  charging  a 
jury,  should  rehearse  the  sayings  of  lav 
writers  as  to  the  policy  of  the  law  In  the 
punishment  of  criminals.  Parrtsh  v.  State, 
14  Neb.  60  (15  N.  W.  357). 

619.  (1886.)  The  charge  of  the  court  to 
a  trial  Jury  should  be  a  clear  and  explicit 
statement  of  the  law  applicable  to  the  tacts 
in  the  case.  Battard  v.  State,  19  Neb.  609 
(28  N.  W.  271). 

620.  (1886.)  Although  the  law  -In  force 
at  the  time  of  the  commission  of  the  alleged 
offense  provided  that  Juries  should  be  the 
Judges  of  the  law,  but  which  law  was  re- 
pealed before  the  trial.  It  was  competent  for 
the  legislature  to  make  such  change,  and  no 
error-  for  the  trial  court  to  refuse  to  Instruct 
the  Jury  in  the  language  of  the  prior  law. 
Marion  v.  State,  20  Neb.  233  (29  N.  W.  911; 
57  Am,  Rep.  825). 

621.  (1901.)  Wbere,  In  the  trial  of  a 
person  charged  as  an  accessory  before  tbe 
fact,  the  evidence  tends  to  prove  the  com- 
mission of  the  crime  in  two  or  more  coun- 
ties, the  court  should,  In  plain  terms,  charge 
the  Jury  that  there  should  be  an  acquittal, 
If  no  accessorial  act  was  committed  in  the 
county  in  which  the  information  was  filed. 
Burlingim  v.  State,  61  Neb.  276  (85  N.  W. 
76). 

621o.  (1907.)  It  is  not  error  for  the  court 
to  refuse  to  give  an  Instruction  requested 
by  tbe  defendant  which  does  not  contain  a 
full  and  correct  statement  of  the  law  ap- 
plicable to  the  facts  of  the  case  as  shown 
by  the  evidence.  Clementt  v.  State,  80  Neb. 
313  (114  N.  W.  271). 

Cautionary  Instruction  in  generaL 

622.  (1901.)  In  a  criminal  prosecution 
the  trial  court  may.  In  Its  discretion,  give 
a  cautionary  Instruction.  Dinsmore  v.  State, 
61  Neb.  418  (85  N.  W.  445). 

Elements  and  incidents  of  defense  in  gen- 
eral. 

623.  (1897.)  It  is  error  in  a  criminal 
prosecution  for  the  trial  court  to  discredit 
a  particular  defense  by  advising  the  jury 
tbat  It  is  one  "easily  fabricated,  that  it  has 
occasionally  been  successfully  fabricated, 
and  that  the  temptation  to  resort  to  It  as  a 
spurious  defense  Is  very  great,  especia'Iy  In 
cases  of  importance."  Henry  v.  State,  51 
Neb.  149  (70  N.  W.  924;  66  Am.  St.  Rep. 
450). 


Insanity. 

624.  (1881.)  An  Instruction  m  a  trial 
for  malicious  shooting,  that  "the  law  re- 
quires something  more  than  occasional  odd- 
ity or  hypochondria  to  exempt  tbe  perpe- 
trator of  an  offense  from  its  punlBhrnent," 
is  not  erroneous.  Hawe  v.  State,  11  Neh.  537 
(10  N.  W.  452;  38  Am.  Rep.  376). 

625.  (1891.)  Instructions  as  to  the  erim- 
Inal  responsibility  of  parties  latMrtng  tmder 
insanity  and  insane  delusions,  examined, 
considered,  and  heid  to  be  correctly  glTeo. 
Thurman  v.  State,  SS  Neb.  224  (49  N.  W. 
338). 

626.  (1899.)  It  Is  prejudicially  erniie- 
ous  to  inform  the  Jury  in  a  criminal  case, 
where  the  defense  Is  insanity,  that  mat  of 

capacity  on  the  part  of  the  prisoner  to  na- 
derstand  the  nature  of  the  act  in  question, 
at  tbe  time  of  Its*  commission,  is  necesBuy 
to  render  him  irresponsible.  KnigMt  «. 
State,  58  Neb.  22S  (78  N.  W.  508;  76  AsL 
St.  Rep.  78). 

Intoxi(»tion. 

627.  (1898.)  On  trial  of  accused  for 
robbery  where  the  evidence  tends  to  show 
that  he  was  intoxicated  when  the  crime  was 
committed,  there  being  no  evidence  that  he 
premeditated  the  commission  of  the  crime 
and  then  became  intoxicated,  it  was  held 
error  to  charge  the  Jury  that  no  state  of 
mind  resulting  from  drunkenness,  short  <tf 
actual  insanity  or  loss  of  reason,  was  any 
excuse  fOr  a  criminal  act.  Latimer  v.  State, 
55  Neb.  609  (76  N.  W.  207;  70  Am.  St  Rep. 
403). 


Alibi. 

Necessity  for  request,  see  post,  S  789. 

628.  (1885.)  Instructions  on  questions  of 
alibi  examined,  and  held  proper.  JfcLois 
V.  State,  18  Neb,  154  (24  N.  W.  720). 

629.  (1896.)  An  alibi  Is 'a  legitimate  de- 
fense to  a  criminal  charge  and  should  not 
be  disparaged  by  the  trial  court,  the  weight 
or  sufficiency  of  the  evidence  for  that  pur- 
pose being  a  question  for  the  consideration 
of  the  Jury.  Caeey  v.  State,  49  Neb.  403  (68 
N.  W.  643). 

630.  (1896.)  It  Is  error  to  instruct  that 
the  accused  In  a  crimlrml  prosecution  is  re 
quired  to  prove  an  alibi.  Casey  v.  State. 
49  Neb.  403  (68  N.  W..  643). 

631.  (1898.)  It  Is  improper  to  inslmct 
a  Jury  that  under  tbe  defense  of  alibi  it 
must  appear  that  the  distance  was  so  great 
as  to  preclude  the  posafbility  tbat  accused 
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could  have  been  at  the  scene  of  the  crime. 
Peyton  v.  State,  54  Neb.  188  (74  N.  W.  597). 

632.  (1898.)  Where  an  alibi  and  its  ef- 
fect were  correctly  stated  In  an  Instruction, 
no  barm  will  be  presumed  from  the  fact  that 
lo  referring  to  It  the  court  descriptively 
said  that  an  allbl  Is  a  part  of  the  defense. 
McVev  V.  State,  57  Neb.  471  (77  N.  W.  lUlj. 

633.  (1901.)  An  instruction  in  which  the 
court  said  to  the  jury  that  the  evidence 
tended  to  show  that  the  defendant  was, 
when  the  crime  was  being  committed,  at 
such  a  distant  and  different  place  that  he 
could  not  have  participated  In  its  commis- 
sion, and  that  they  should  acquit  unless  the 
evidence  satisfied  them  beyond  a  reasonable 
doubt  that  he  was  present  when  the  crime 
was  committed,  held  not  error.  Nightingale 
V.  State.  62  Neb.  371  (87  N.  W.  158). 

If otive  and  intent. 

634.  (1878.)  When  the  evidence  falls  to 
show  some  motive  on  the  part  of  the  ac- 
cused to  commit  the  crime  charged,  this  la 
a  circumstance  In  faror  of  his  innocence 
which  the  Jury  should  consider  together 
with  all  the  other  evidence.  In  making  up 
their  verdict.  But  it  Is  not  error  for  the 
court  to  refuse  to  charge  the  Jury  that  the 
absence  of  such  motive  "ought  to  operate 
strongly"  in  favor  of  the  accused,  this  being 
a  matter  for  the  Jury  alone  tp  determine. 
CUmgh  V.  state,  7  Neb.  320. 

635.  (1S95.)  It  is  proper  to  Instruct  that 
"malice"  in  its  legal  sense,  denotes  that 
condition  of  mind  which  Is  manifested  by 
the  Intentionally  doing  of  a  wrongful  act 
without  just  cause  or  excuse.  It  means  any 
wilfull  or  corrupt  Intention  of  the  mind. 
Housh  V.  State,  43  Neb.  163  (61  N.  W.  571). 

636.  (1895.)  Where  the  offense  consists 
of  an  act  with  a  specific  intent,  it  may  not 
be  error  to  Instruct  that  the  accused  is  pre- 
sumed to  have  intended  the  natural  and 
proximate  consequences  of  bis  voluntary 
act.  Krchnavy  v.  StaU,  43  Neb.  837  (61  N. 
W.  628). 

Self-defense. 

637.  (1906.)  Self-defense  Is  extended  to 
the  defense  of  the  person  and  of  the  domi- 
cile, and  an  instruction  which  correctly  de- 
fines the  elements  of  such  defense  Is  a  sufll- 
rlent  charge  on  that  subject.  Reed  v.  State, 
"5  Neb.  509  (106  N.  W.  649). 

Presumptions  and  burden  of  proof. 

63S.  (1892.)  An  Instruction  that  "If  yon 
find  the  defendants  tendered  a  reasonable 
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doubt"  Is  erroneous,  as  it  In  effect  shifts  the 
burden  of  proof  onto  the  accused.  The  true 
rule  is  that  If  upon  all  the  evidence  the 
jury  entertain  a  reasonable  doubt  of  the 
guilt  of  the  accused  they  should  acquit 
Burger  v.  State,  34  Neb.  397  (51  N.  W.  1027). 

639.  (1896.)  An  Instruction  In  a  criminal 
case  Is  erroneous  which  has  the  effect  to 
shift  the  burden  of  proof  from  the  state  to 
the  accused.  Haakina  v.  State,  46  Neb.  888 
(65  N.  W.  894). 

640.  (1898.)  An  Instruction  in  a  criminal 
case,  in  effect,  that  every  one  is  presumed 
sane,  but  if  there  is  evidence  tending  to  re- 
but the  presumption  and  sufficient  to  raise 
a  reasonable  doubt  on  the  Issue  of  insanity, 
then  the  burden  is  upon  the  state  to  show 
sanity  beyond  a  reasonable  doubt,  shifts  the 
burden  of  proof  and  is  therefore  erroneous. 
Snider  v.  State,  56  Neb.  309  (76  N.  W.  574). 

641.  (1899.)  In  a  criminal  prosecution  It 
Is  reversible  error  to  Instruct  the  jury  upon 
the  question  of  insanity  ^at  the  burden  of 
proof  shifts  from  the  prisoner  to  the  state 
during  the  progress  of  the  trial.  Knights  v. 
State,  58  Neb.  225  (78  N.  W.  508;  76  Am. 
St  Rep.  78). 

642.  (1899.)  The  court  In  its  charge  may 
properly  say  that  when  the  presumption  ot 
sanity  encoimters  opposing  proof  the  burden 
Is  upon  the  slate  to  satisfy  the  jury,  by  evi- 
dence beyond  a  reasonable  doubt,  that  the 
accused  was  sane  at  the  time  be  committed 
the  alleged  criminal  act.  Knighta  v.  State, 
58  Neb.  226  (78  N.  W.  508;  76  Am.  St.  Rep. 
78). 

643.  (1901.)  An  Instruction  in  a  criminal 
i)rosecutlon  which  casts  the  burden  of  proof 
on  a  defendant  to  establish  his  defense  by  a 
preponderance  of  the  eTiden<»,  Is  erroneous. 

Hotoell  V.  State,  61  Neb.  391  (85  N.  W.  289). 

644.  (1902.)  An  Instruction  which  in  sub- 
stance informs  the  Jury  that  they  cannot 
convict  imless  all  the  material  averments  of 
the  information  are  established  by  the  evi- 
dence beyond  a  reasonable  doubt,  does  not, 
by  Implication,  authorize  a  conviction  with- 
out presumption  or  proof  of  defendant's 
sanity.  Schwartz  v.  State,  65  Neb  196  (91 
N.  W.  190). 

* 

644a.  (1908.)  .An  instruction  which  re- 
quires a  defendant  to  prove  beyond  a  rea- 
sonable doubt  his  innocence  of  a  graver 
crime  before  he  can  be  found  guilty  of  a 
less  heinous  offense  imposes  an  unwar- 
ranted burden  upon  the  defendant  and  la 


Digitized  by 


Google 


1644b 


CRIMINAL  LAW. 


1653 


erroneous.  Kenniton  v.  State,  80  Neb.  688 
(115  N.  W.  289). 

644&.  (1908.)  Ib  a  criminal  prosecution 
the  burden  U  upon  the  state  to  establish 
every  element  of  the  crime  charged  beyond 
a  reasonable  doubt;  and  an  instruction 
which  shifto  Uie  burden  of  proof  to  the  de- 
fendant, and  informs  the  jury  that  the  evi- 
dence must  show  beyond  a  reasonable  doubt 
that  the  defendant  in  doing  the  act  com- 
plained of  acted  in  good  faith,  and  was  not 
actuated  by  Improper  motlTes,  is  erroneous. 
CJiambertain  v.  State,  80  Neb.  812  (115  N. 
W.  555). 

 Presumption  of  innocence. 

646.  (1874.)  An  InstrucUon  in  these 
words,  "the  accused  Is  presumed  Innocent 
until  the  contrary  be  proved,  and  if  the  evi- 
dence satisfies  you,  beyond  a  reasonable 
doubt,  that  he  is  not  guilty  of  the  charge 
alleged  against  blm  In  the  Indictment,  it  is 
your  duty  to  acquit,"  is  erroneous.  Omo  v. 
State,  3  Neb.  357). 

646.  (1878.)  It  Is  not  error  tor  the  court, 
in  speaking  of  the  legal  presumption  of  in- 
nocence, to  say  to  the  jury  that,  unless  this 
presumption  is  overthrown  by  "sufficient 
evidence,"  the  defendant  must  be  acquitted. 
The  use  of  the  term  "sufilclent  evidence," 
could  not  have  led  the  Jury  to  understand 
that  they  were  at  liberty  to  convict  on  a 
mere  preponderance  of  evidence,  especially 
when.  In  a  subsequent  part  of  the  charge, 
they  were  told  that  "the  proof  must  be  such 
as  to  satisfy  them  beyond  a  reasonable 
doubt"  of  the  existence  of  all  the  facts  nec- 
essary to  constitute  hia  guilt,  Clouffh  v. 
State,  7  Neb.  320. 

■  647.  (1881.)  An  InstrucUon  that,  until 
proven  guilty,  accused  should  be  considered 
legally  Innocent  and  that  his  case  should 
"receive  the  same  Impartial  consideration  as 
if  they  were  really  so,"  is  erroneous  since  it 
tends  to  lead  the  Jury  to  believe  that  the 
Judge  believes  accused  to  be  guilty.  Olive 
V.  State,  11  Neb.  1  (7  N.  W.  444). 

648.  (1894.)  In  a  criminal  prosecution 
the  court  instructed  the  Jury,  In  substance, 
that  the  law  presumed  the  accused  innocent 
of  the  crime  charged,  and  that  such  pre- 
sumption continued  until  his  guilt  should  be 
established  by  competent  evidence  beyond 
a  reasonable  doubt.  Held,  Sufficient  to  ap- 
prise the  jury  that  their  verdict  must  be 
based  upon  the  evidence  In  the  case  alone, 
and  that  it  was  not  error  to  refuse  an  in- 
struction that  "the  Information  in  this  case 


is  of  itself  a  mere  accusation  or  diarge 
against  the  defendant,  and  Is  not,  of  itself, 
any  evidence  of  the  defendant's  guilt;  and 
no  Juror  In  this  case  should  [>erniit  himself 
to  be,  to  any  extent.  Influenced  against  the 
defendant  because  or  on  account  of  the  in- 
formation in  this  case;  that  your  persoul 
opini(m  as  to  facts  not  proven  cannot  prop- 
erly be  considered  as  the  basis  of  your  ver 
diet.  You  may  believe  as  men  that  certain 
facts  exist,  but  as  Jurors  you  can  only  act 
upon  evidence  introduced  upon  the  trial, 
and  from  that  alone  you  must  form  your 
verdict,  unaided,  unassisted,  and  unin- 
fluenced by  any  opinion  or  presumptltm  not 
formed  upon  the  testimony."  Patin  v.  State, 
38  Neb.  862  (57  N.  W.  743). 

649.  (1897.)  The  court  charged  the  Jtuy 
that:  "The  law  raises  no  presomptlon 
against  the  defendant.  On  the  contrary,  the 
presumption  of  law  la  In  favor  of  his  Umo- 
conce.  This  presumption  of  innocence  con- 
tinues through  the  trial  until  every  material 
allegation  In  the  Information  is  established 
by  the  evidence  to  the  exclusion  of  all  rea- 
sonable doubt"  Seid,  Equivalent  to  the  rule 
that  the  prosumptlon  of  Innocence  is  a  mat- 
ter of  evidence,  to  the  benefit  of  wfalcti  ac- 
cused Is  entitled.  Bartlejf  v.  State,  53  Neb. 
310  (73  N.  W.  744). 

650.  (1898.)  Instruction  examined,  and 
held  not  to  state  that  the  presumption  of  In- 
nocence exists  in  favor  of  the  accused  when 
no  evidence  has  been  Introduced.  XcVeif  c. 
State,  56  Neb.  777  (76  N.  W.  438). 

651.  (1899.)  Where  the  Jury  was  In- 
structed ihat  the  presumption  of  Innocence 
continues  with  accused  until  his  guilt  Is 
established  by  the  evidence  beyond  a  rea- 
sonable doubt,  held  not  prejudicially  errone- 
ous to  jrefuse  to  further  instruct  that  such 
presumption  is  a  matter  of  evidence.  Jfcfey 
V.  State,  67  Neb.  471  (77  N.  W.  1111). 

652.  (1903.)  An  Instruction,  in  which 
the  Jury  are  told  that  the  presumption  of 
innocence  continues  until  the  material  al- 
legations of  the  information  are  established 
by  the  evidenm  "to  the  exclusion  of  all  rea- 
sonable doubt,"  Is  entirely  accurate.  Eor 
VMtrda  V.  State,  69  Neb.  386  (95  N.  W.  1038). 

653.  (1903.)  An  Instruction  which  in 
substance  advises  the  Jury  that  the  pre- 
sumption of  Innocence  remains  with  the 
accused  till  by  competent  evidence  the  slate 
establishes  guilt  beyond  a  reasonable  doubt, 
Is  not  subject  to  the  objection  that  the  bu^ 
den  of  proof  is  thereby  shifted  to  the  defend- 
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ant.  Van  flfyoc  v.  State,  69  Neb.  620  (96  N. 
W.  266). 

Churacter  of  defendant. 

NeceBBity  for  request,  see  post,  S  790. 

654.  (1881.)  An  Instruction  that  "Every 
man  la  presumed  in  law  to  have  a  good 
character  until  the  contrary  is  proved.  The 
indictment  is  this  case  having  been  found 
and  the  prisoners  put  on  trial,  their  chap- 
cetera  thereby  have  a  stain  or  imputation 
cast  upon  the  original  presumption.  To  re- 
move this  stain  or  imputation,  and  restore 
their  characters  to  its  former  pKesumptlon, 
they  have- introduced  witnesses  to  prove 
their  good  character  *  *  Is  erroneous. 
OUve  V.  State,  11  Neb.  1  (7  N.  W.  444). 

655.  (1888.)  The  jury  alone  are  the 
Judges  of  the  weight  of  evidence.  There- 
fore an  Instruction  that,  "evidence  of  good 
character  Is  entitled  to  great  weight  when 
the  evidence  against  the  accused  is  weak  or 
doubtful,  but  Is  entitled  to  very  little  weight 
when  the  proof  is  strong,"  was  held  to  be 
erroneous.  Lonff  v.  State,  23  Keb.  33  (36 
N.  W.  310). 

656.  (1892.)  PrevtouB  good  character  of 
the  accused  in  a  criminal  prosecution  Is  a 
fact  which  he  Is  entitled  to  have  submitted 
for  the  consideration  of  the  jury  precisely 
as  any  other  circumstance  favorable  to  him, 
without  any  disparagement  by  the  court, 
hence  It  Is  error  to  instruct  that  "good  char- 
acter Is  a  circumstance  of  great  weight  In 
doubtful  cases  and  of  less  weight  in  less 
doubtful  cases."  Johiuon  v.  State,  34  Neb. 
257  (51  N.  W.  835). 

657.  (1898.)  Previous  good  character  of 
accused  Is  a  fact  which  he  is  entitled  to 
have  submitted  to  the  jury,  precisely  as  any 
other  circumstance  favorable  to  him,  with- 
out any  disparagement  by  the  court.  Lati- 
mer V.  State,  55  Neb.  609  (76  N.  W.  207;  70 
Am.  St.  Rep.  403). 

658.  (1902.)  An  Instruction  as  to  the 
effect  of  evidence  of  defendants  previous 

good  character  stating  that  if  the  proof 
shows  that  defendant  is  guilty  the  former 
good  character  "would  not  be  a  defense." 
is  not  erroneous.  McCormich  v.  State,  66 
Neb.  337  (92  N.  W.  606). 

659.  (1904.)  In  criminal  trials,  the  prev- 
ious good  character  of  the  defendant  has 
great  weight  as  tending  to  show  the  Im- 
probability of  guilt.  The  weight  to  be  given 
such  evidence  is  for  the  jury  to  determine. 
The  court  Is  not  required  to  tell  the  jury 


that.  If  the  other  evidence  Is  sufficient  to 
satisfy  the  jury  of  the  defendant's  gulU, 
they  must  still  consider  whether  previous 
good  charactep,  when  weighed  with  all  other 
foots  and  circumstances  In  the  case,  raises 
a  reasonable  doubt  of  guilt.  Lillie  v.  State, 
72  Neb.  228  (100  N.  W.  316). 

660.  (1905.)  It  is  not  error  to  refuse  an 
instruction  concerning  evidence  of  the  pre- 
vious good  character  of  the  accused,  when 
the  instruction  calls  attention  especially  to 
such  evidence  and  to  no  other,  and  tells  the 
jury  that  It  may  be  relied  on  to  raise  a 
doubt  of  the  guilt  of  the  accused  sufficient 
to  acquit  him,  which,  without  such  proof, 
would  not  have  existed.  Sweet  v.  State,  75 
Neb.  263  (106  N.  W.  31). 

Elements  of  offense. 

661.  (1896.)  It  la  the  duty  of  the  court 
to  instruct  the  jury  on  Uie  law  of  the  case, 
whether  requested  so  to  do  on  not,  and  an 
instruction  or  instructions  which  by  the 
omission  of  certain  elements  have  the  effect 
of  withdrawing  from  the  consideration  of 
the  jury  an  essential  issue  or  element  of  the 
case  Is  erroneous;  but  when  the  jury  Is  In- 
structed generally  upon  the  law,  and  when 
the  instructlonB  given  do  not  have  the  effect 
above  stated,  then  error  cannot  be  predi- 
cated upon  the  failure  of  the  court  to  charge 
upon  some  particular  phase  of  the  case,  such 
as  the  purpose  for  which  certain  evidence 
was  admitted,  unlesa  a  proper  instruction 
was  requested  by  the  party  complaining. 
Carleton  v.  State,  43  Neb.  373  (61  N.  W. 
699). 

662.  (1895.)  An  instruction  by  which  it 
Is  sought  to  cover  the  whole  case,  and  upon 
which,  if  met  by  the  evidence,  the  jury  is 
Instructed  to  find  In  a  certain  way,  should 
Include  all  the  elements  necessarily  involved 
in  the  case  and  within  the  evidence. 
UcAleer  v.  State.  46  Neb.  116  (64  N.  W. 
358). 

663.  (1898.)  An  instruction  purporting 
to  cover  the  whole  case  is  erroneous,  which 
falls  to  include  all  the  elements  necessarily 
involved  In  the  iBsues  and  within  the  evi- 
dence. Bergeron  v.  State,  63  Neb.  762  (74 
N.  W.  253). 

664.  (1902.)  It  Is  error  for  the  court 
to  Instruct  the  jury  that  they  may  convict 
the  defendant  without  finding  a  specific  foct 
which  constitutes  one  of  the  essential  Ingre- 
dients of  the  offense  charged.  QoUtaberrv  v. 
State.  66  Neb.  312  (92  N.  W.  906). 

665.  (1905.)    It  Is  the  duty  of  the  trial 
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judge,  particularly  In  criminal  actions,  to 
instruct  the  jury  as  to  the  rules'of  law  goT- 
eming  the  disposttioa  of  the  cause,  whether 
he  is  requested  to  do  so  or  not;  and  if  a 
charge  to  a  jury,  by  omtssloD  to  instruct  on 
certain  points.  In  effect  withdraws  from 
their  consideration  an  esaentlal  issue  of  tne 
case,  it  Is  erroneous.  Young  v.  Btate,  74 
Neb.  346  (104  N.  W.  867). 

666.  (1906.)  It  is  not  error  for  the  court 
to  refuse  to  give  an  instruction  relating  to 
the  matter  of  a  crime  tor  which  the  defend- 
ant Is  not  on  trial.  SteinkvhXer  v.  State,  11 
Neb.  331  (109  N.  W.  396.) 

Dep«es  of  crime. 

Necessity  for  request,  see  pott,  IS  791,  792, 

667.  (1S95.)  Where  an  Information  con- 
tained two  counts  charging  different  degrees 
of  the  crime,  and  there  was  no  evidence  to 
support  the  first  count,  it  Is  error  to  submit 
to  the  jury  the  question  of  guilt  or  Inno- 
cence under  that  count  although  defendant 
was  not  convicted  on  that  count  Botach  v. 
State,  43  Neb.  SOI  (61  N  W.  730). 

668.  (1895.)  It  was  not  error  to  submit 
to  the  Jury  the  question  of  defendant's  guilt 
of  a  higher  grade  of  offense  than  that  for 
which  conviction  is  had,  where  there  Is  evi- 
dence to  sustain  the  higher  grade.  Whitner 
V.  State,  46  Neb.  144  (64  N.  W.  704). 

669.  (1901.)  The  court  In  charging  the 
jury,  is  only  required  to  state  the  law  appli- 
cable to  the  facts  proved  and  those  which 
the  evidence  tends  to  prove.  So,  where  It 
is  conclusively  shown  that  the  defendant 
either  committed  the  crime  charged  or  is 
entirely  Innocent,  the  failure  to  Instruct 
with  respect  to  other  crimes,  or  inferior 
degrees  of  the  crime,  embraced  within  the 
facts  alleged  in  the  information,  Is  not 
error.  Strong  v.  State,  63  Neb.  440  (88  N. 
W.  772). 

670.  (1906.)  On  the  trial  of  one  charged 
with  a  heinous  crime,  where  the  charge  set 
forth  Id  the  Information  or  Indictment  fully 
embraces  all  of  the  ingredients  of  a  lesser 
offense.  It  Is  proper  for  the  trial  court  to 
define  the  lesser  t^ense  and  Instruct  the 
jury  that,  where  the  evidence  requires  It, 
they  may  convict  of  such  offense.  McCon- 
nell  V.  8tate,  77  Neb.  773  (110  N.  W.  666). 

Punishment. 

671.  (1895.)  A  refusal  to  Instruct  as  to 
the  statutory  penalty,  or  to  permit  that  ques- 
tion to  be  argued.  Is  not  error,  where  the 
Jury  is  not  required  to  fix  the  punishment. 
Ford  V.  State.  46  Neb.  390  (64  N.  W.  1082). 


672.  (1903.)  Where  the  jury  are  not  rtf 
quired  to  fix  the  punishment,  the  trial  court 
is  under  no  obligation  to  tell  them  what 
penalty  is  ahnexed  by  law  to  the  crime 
chai^d  in  the  Information.  Edtoardt  v. 
Btate,  69  Neb.  386  (95  N.  W.  1038). 

Statement  of  evidence. 

673.  (1896.)  In  a  trial  for  murder,  the 
defense  being  Insanity,  tiie  court  must  im- 
partially recite  the  material  evidence  of- 
fered by  botb  parties,  where  it  undertakM 
to  detail  In  an  Instruction  what  eTldence 
the  Jury  may  consider  in  determining 
whether  accused  linew  the  kliling  wis 
wrong.  Williams  v,  Btate,  46  Neb.  704  (  6» 
N.  W.  783). 

674.  (1896.)  It  is  prejudicial  error  for 
the  court  In  a  murder  case,  the  defease  of 
which  is  Insanity,  to  group  together  in  an 
Instruction  the  important  material  facts  pat 
in  evidence  by  the  state  as  to  the  prisooer's 
sanity  and  omit  all  mention  of  the  evidence 
produced  by  the  prisoner  tending  to  trarerae 
that  of  the  state.  WilHamM  v.  State,  46  Neb. 
704  (65  N.  W.  783). 

Determination  of  •uffictancy  of  eridenea. 

676.  (1892.)  An  instruction  In  a  crim- 
Inal  case  that  "you  should  be  satisfied  of 
the  truth  of  the  material  allegations  con- 
tained in  the  particular  count  of  the  infor- 
mation," without  stating  from  what  the  jury 
was  to  be  satisfied  or  the  degree  of  proof 
required  to  convict,  Is  erroneous.  Elliott  v. 
State,  84  Keb.  48  (51  N.  W.  315). 

676.  (1897.)  It  Is  not  prejudicial  error 
for  a  court  in  its  charge  to  say  to  the  jory 
that  the  evidence  before  them  is  both  direct 
and  circumstantial.  Davis  v.  State,  51  N^. 
301  (70  N.  W.  984).     *  . 

677.  (1897.)  An  InBtructlon  that  the 
acts  constituting  a  crime  may  be  proved  by 
circumstances  and  any  other  competent  evi- 
dence, held  proper  when  preceded  by  a  direc- 
tion that  the  jury  must  be  governed  by  what 
had  appeared  in  evidence.  Milla  v.  State. 
63  Neb.  263  (73  N.  W.  761). 

678.  (1899.)  In  a  criminal  prosecution  ^ 
direct  and  circumstantial  evidence  adduced 
on' the  trial  should  be  weighed  in  reaching 
a  verdict,  and  it  Is  not  error  in  such  case 
to  so  Instruct  the  jury.  Kastner  v.  State.  38 
Neb.  767  (79  N.  W.  713). 

679.  (1901.)  In  an  instruction  as  to  the 
consideration  of  evidence  by  the  Jury,  the 
use  of  the  word  "Impartial"  does  not  render 
the  Instructions  erroneous.  Savarjf  v.  State, 
62  Neb.  166  (87  N.  W.  34). 
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680.  (1901.)  An  Instruction  laying  down 
the  proposition  that  false  testimony, 
whether  given  corruptly  or  through  mis- 
take, should  not  influence  the  decision.  Is 
abstractly  correct,  and  was.  In  thto  case, 
properly  given.  fiffroni;  v.  State,  fi8  Neb. 
440  (88  N.  W.  772). 

681.  (1902.)  A  request  for  an  Instruc- 
tion to  the  effect  that  defendants  should  be 
acquitted  if  there  Is  evidence  supporting  any 
theory  of  their  Innocence  Is  rightly  refused. 
Reed  V.  State,  66  Neb.  184  (92  N.  W.  321). 

Seasonable  doubt. 

682.  (1879.)  It  Is  not  error  to  chai^  the 
Jury  that  "absolute,  unequivocal,  mathemat- 
ical certainty  of  proof  is  not  required"  <m  a 
criminal  ' trial.  Bt.  Louia  v.  State,  8  Neb. 
405. 

683.  (1883.)  An  Instruction  In  which  It 
Is  said  that:  "The  proof  Is  deemed  to  be  be- 
yond a  reasonable  doubt  when  the  evidence 
iB  sufflclent  to  Impress  the  Judgment  and 
tinderstandlng  of  ordinarily  prudent  men 
with  a  conviction  on  which  they  would  act 
In  their  most  Important  coDcems  or  affairs 
in  life,"  sustained.  PoHn  v.  State,  14  Neb. 
640  (16  N.  W.  898):  (1896)  Lawhead  v. 
State,  46  Neb.  $07  (  65  N.  W.  779). 

684.  (1886.)  An  instruction  that  persons 
sometimes  say  they  are  morally  certain  of 
the  existence  of  a  fact  or  facts,  but  have  not 
the  evidence  to  prove  it,  this  Is  the  condi- 
tion of  mind  one  is  In  when  convinced  be- 
yond a  reasonable  doubt.  Is  erroneous.  HeUlt 
V.  State,  20  Neh.  492  (30  Neb.  626;  68  Am. 
Rep.  835. 

685.  (1887.)  An  instruction  that  reason- 
able doubt  "Is  a  doubt  for  having  which 
the  Jury  can  give  a  reason,  based  upon  tes- 
timony," Is  erroneous  and  calculated  to  mis- 
lead. Cowan  V.  State,  22  Neb.  619  (36  N.  W. 
405). 

686.  (1888.)  An  Instruction  that  "The 
Jury  was  not  required  to  be  satisfied  beyond 
a  reasonable  doubt  of  each  link  In  the  chain 
of  clrcumstanceB  relied  upon  to  establish  de- 
fendant's guilt.  It  is  sufficient  If.  taking  the 
testimony  altogether,  the  Jury  are  satisfied 
beyond  a  reasonable  doubt  that  the  state  has 
proved  each  material  fact  charged,  and  that 
the  defendant  is  guilty,"  Is  correct.  Jameson 
V.  State,  26  Neb.  185  (41  N.  W.  138). 

687.  (1891.)  Instruction  to  the  Jury  that 
"a  reasonable  doubt  is  an  actual,  Bubatantlal 
doubt,  arUing  from  the  evidence,  or  want  of 
evidence,  tr  the  case,"  held,  not  error.  Lang- 
ford  V.  State,  32  Neb.  782  (49  N.  W.  766). 


688.  (1892.)  An  instruction  "On  the 
question  uf  reasonable  doubt  the  court  in- 
structs the  Jury  that  the  term  'reasonable 
doubt,'  as  used  In  these  instructions,  means 
a  doubt  which  has  some  good  reason  for  It 
arising  out  of  the  evidence  in  the  case; 
such  a  doubt  as  you  are  able  to  find  a  rea- 
son in  the  evidence  for,"  etc.,  held,  errone- 
ous, and  cause  for  reversal  of  the  Judgment. 
Childs  V.  State,  34  Neb.  236  (51  N.  W.  837). 

689.  (1894.)  In  a  murder  trial  the  court 
Instructed  the  Jury:  "The  court  further  In- 
structs the  Jury,  as  a  matter  of  law.  that 
the  doubt  which  the  Juror  Is  allowed  to 
retain  on  his  own  mind,  and  under  which 
he  should  frame  his  verdict  of  not  guilty, 
must  always  be  a  reasonable  one.  A  doubt 
produced  by  undue  sensibility  In  the  mind 
of  any  Juror  In  view  of  the  consequences 
of  his  verdict  Ui  not  a  reasonable  doubt, 
and  a  juror  Is  not  allowed  to  create  sources 
or  materials  of  doubt  by  resorting  to  trivial 
or  fanciful  suppositions  and  remote  conject- 
ures as  to  possible  states  of  facts  differing 
from  that  established  from  the  evidence. 
Tou  are  not  at  liberty  to  disbellere  as  Ju- 
rors. If  from  the  evidence  you  believe  as 
men.  Tour  oath  imposes  on  .you  no  obliga- 
tion to  doubt  where  no  doubt  would  exist 
if  no  oath  had  been  administered.  The  Jury 
are  Instructed  that  If,  after  a  careful  and 
impartial  consideration  of  all  the  evidence 
In  the  case,  they  can  say  th^  feel  an  abid- 
ing conviction  of  the  guilt  of  the  defendant, 
and  are  fully  satisfied  to  a  moral  certainty 
of  the  truth  of  the  charge  made  against 
him,  then  the  Jury  are  satisfied  beyond  a 
reasonable  doubt"  Held,  That  the  Instruc- 
Uon  was  correct  In  every  respect  WiUia  v. 
State,  43  Neb.  102  (61  N.  W.  254);  (1901) 
JfigMingaJe  v.  State,  62  Neb.  371  (87  N.  W. 
168). 

690.  (1894.)  In  a  murder  trial  the  court 
instructed  the  Jury:  "A  doubt  to  Justify  an 
acquittal  must  be  reasonable,  and  It  must 
arise  from  a  cuidld  and  Impartial  Investiga- 
tion of  all  the  evidence  in  the  case;  and  un- 
less it  is  such  that  were  the  same  kind  of 
doubt  Interposed  in  the  graver  transactions 
of  life  It  would  cause  a  reasonable  and 
prudent  man  to  hesitate  and  pause,  it  Is  in- 
sufficient to  authorize  a  verdict  of  not 
guilty."  Held,  That  the  Instruction  was  cor- 
rect. Willis  V.  State,  43  Neb.  102  (61  N. 
W.  254). 

691.  (1895.)  Where  a  charge  distinctly 
states  that  to  warrant  a  conviction  the  state 
must  make  out  the  whole  case  beyoud  a 
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reasonable  doubt,  It  Is  not  necessary  to  re- 
peat In  every  Instruction  the  degree  of  proof 
required.  Carleton  v.  State,  43  Neb.  373  (61 
N.  W.  699):  (1897)  Davit  v.  State,  51  Neb. 
301  (70  N.  W.  984). 

692.  (1895.)  Instructions  as  to  reason- 
able doubt,  set  out  In  opinion,  held  not  er- 
roneoua  Carleton  v.  State,  43  Neb.  373  (61 
N.  W.  699);  (1897)  Davia  v.  State,  51  Neb. 
301  (70  N.  W.  984).;  (1897)  Whitnev  v. 
State,  53  Neb.  287  (73  N.  W.  696);  (1904) 
Bothwell  V.  State,  71  Neb.  747  (99  N.  W. 
669). 

693.  (1895.)  An  instruction,  in  a  prose- 
cution lor  murder,  on  the  question  of  rea- 
sonable doubt  Is  not  erroneous  because  It 
Includes  a  statement  that  "mathematical 
certainty  Is  not  required."  CoWna  v.  State, 
46  Neb.  37  (64  N.  W.  432). 

694.  (189C.)  In  a  criminal  case  It  is  not 
erroneous  to  direct  the  Jury  that  its  oath 
imposes  upon  It  no  obligation  to  doubt* 
where  no  doubt  would  have  existed  If  no 
oath  had  been  administered.  Bamep  v. 
State,  49  Neb.  615  (68  N.  W.  636);  (1897) 
Catron  V.  State,  52  Neb.  389  (72  N.  W.  354). 

695.  (1897.)  An  Instruction  defining  a 
reasonable  doubt  held  not  to  deny  accused 
the  benefit  of  a  reasonable  doubt  arising 
from  the  lack  of  evidence  in  the  case,  and 
that  It  waB  not  error  to  state  In  such  in- 
struction: "You  are  not  at  liberty  to  disbe- 
lieve as  jurors  If  from  all  the  evidence  you 
believe  as  men.  Tour  oath  Imposes  on  you 
no  obligation  to  doubt  where  no  doubt  would 
exist  if  no  oath  bad  been  administered." 
Bartley  v.  State,  53  Neb.  310  (73  N.  W.  744). 

696.  (1898.)  A  portion  of  an  Instruc- 
tion, worded  as  follows:  "You  are  not  at  lib- 
erty to  disbelieve  as  Jurors  If  you  believe  as 
men.  Your  oath  imposes  on  yon  no  obliga- 
tion to  doubt  where  no  doubt  would  exist  If 
no  oath  had  been  administered." — Aeld  not 
objectionable  and  erroneous  when  read  and 
construed  with  the  further  portions  of  the 
same  Instruction  and  the  other  paragraphs 
of  the  charge  In  that  the  first  sentence  did 
not  read,  "Ton  are  not  at  liberty  to  disbe- 
lieve as  Jurors  If  from  the  evidence  yon  be- 
lieve as  men,"  Instead  of  as  It  did  with  the 
omi.islon  of  the  reference  to  the  evidence. 
Can-all  v.  State,  53  Neb.  431  (73  N.  W.  939). 

697.  (1898.)  An  Instruction  In  a  crim- 
inal prosecution  Is  not  erroneous  which  de- 
fines a  reasonable  doubt  as  being  such  a 
doubt  as  arises  from  a  candid  and  Impartial 
consideration  of  all  the  evidence  in  the  case. 


and  which  would  cause  a  reasonable  and 
prudent  man  to  pause  and  hesitate  in  tbe 
graver  transactions  of  life,  and  that  a  Juror 
Is  satisfied  beyond  a  reasonable  doubt  if 
from  a  consideration  of  the  entire  evidence 
he  has  an  abiding  conviction  of  the  trutb  of 
the  charge.  Mavfietd  v.  StiUe,  54  Neb.  44 
(74  N.  W.  401). 

698.  (1899.)  In  a  felony  case  it  Is  re- 
versible error  for  a  court  to  charge  the  jury 
that  it  may  find  the  defendant  guilty  if  it 
entertain  a  reasonable  doubt  of  the  truth  of 
each  or  all  of  the  material  allegations  of 
the  indictment  AtMnton  v.  State,  68  Neb. 
356  (78  N.  W.  621). 

699.  (1899.)  After  a  Jury  In  a  criminal 
ease  has  been  once  Informed  that  there  can 
be  no  conviction  without  proof  beyond  s 
reasonable  doubt,  and  that  their  conelaslon 
should  be  based  on  the  evidence,  the  &lIore 
to  reiterate  such  statements  in  other  para- 
graphs of  the  charge  Is  not  error.  Duiut  v. 
State,  58  Neb.  807  (79  N.  W.  719). 

700.  (1900.)  The  definition  of  a  reaacm- 
able  doubt  contained  in  the  Instructions  did 
not  permit  the  jury  to  enter  the  field  of  con- 
jecture, but  confined  them  to  the  consldeia- 
tlon  of  the  evidence  adduced  on  tbe  trlat 
McArthitr  v.  State,  60  Neb.  390  (83  N.  W. 
196). 

701.  (1900.)  It  la  not  error  for  the  coon 
in  a  criminal  case  to  charge  the  Jnry.  inter 
alia,  "You  are  not  at  liberty  to  disbelieve  as 
jurors  If  from  all  the  evidence  you  beliere 
as  men.  Your  oath  Imposes  upon  you  no 
obligation  to  doubt  where  no  doubt  would 
exist  if  no  oath  had  been  administered." 
Leieenberg  v.  State,  60  Neb.  628  (84  N.  W. 
6);  (1901)  Savary  v.  State,  62  Neb.  166  (87 
N.  W.  34);  (1902)  Reed  v.  State,  66  Neb. 
184  (92  N.  W.  321). 

702.  (1901.)  An  Instruction  that  if  there 
was  any  one  sln^e  fact  proved  which  Is  In- 
consistent with  the  guilt  of  the  defendant, 
this  Is  sufficient  to  raise  a  reasonable  doobt, 
as  properly  refused  In  a  murder  case. 

V.  State,  61  Neb.  296  (85  N.  W.  49). 

70S.  (1003.)  The  Instruction  on  the 
subject  of  reasonable  doubt,  considered  br 
this  court  In  several  cases,  and  found 
Good  and  Corcoran,  Instructions  to  Juries 
section  146,  at  page  261.  is,  perhaps,  less  In- 
telligible that  the  phrase  defined,  bot  yet 
plain  enough  to  be  within  tbe  comprebensloii 
of  ordinary  men.  Edwardg  v.  State,  69  NA 
386  (95  N.  W.  1038). 

704.    (1904.)    An    Instruction   that:  "l 
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doubt  produced  by  an  undue  sensibility  in 
the  mind  of  any  juror  in  Tiew  ot  the  conse- 
quences of  bis  verdict  Is  not  a  reasonable 
doubt.  And  the  juror  is  not  allowed  to  cre- 
ate sources  or  materials  of  doubt  by  resort- 
ing  to  trivial  or  fanciful  suppositions  antj 
remote  coujectures  as  to  a  possible  state  of 
facts  differing  from  those  established  by  the 
erldmce.  Tou  are  not  at  liberty  to  dlsbe- 
ItoTe  as  jurors  if,  from  all  the  evidence,  you 
believe  as  men.  Your  oath  imposes  on  you 
no  obligation  to  doubt  where  no  doubt  would 
exist  if  no  oath  had  been  administered" — 
is  not  to  be  commended  in  all  cases.  LiUie 
V,  State,  72  Neb.  228  (100  N.  W.  316) ;  (1904) 
Mays  V.  State,  72  Neb.  723  (101  N.  W.  979); 
(1905)  Junod  V.  State,  :3  Neb.  208  (102  N. 
W.  462) ;  (1905)  Keeler  V.  State,  73  Neb.  441 
(103  N.  W.  64). 

705.  (1906.)  Where,  In  a  criminal  prose- 
cution, the  court  has  Instructed  the  Jury 
that  the  state  must  prove  all  of  the  material 
averments  ot  the  Information,  naming  them, 
beyond  a  reasonable  doubt,  it  is  not  error  to 
afterwards  Instruct  that  the  burden  of  proof 
to  establish  one  of  such  material  averments 
is  on  the  state,  without  again  qualifying 
such  statement  by  the  words  "beyond  a 
reasonable  doubt"  Steinkuhler  v.  State,  77 
Neb.- 331  (109  N.  W.  395). 

706.  (1907.)  An  Instruction  defining  a 
reasonable  doubt  is  not  rendered  prejudicial 
to  the  defendant  by  the  use  of  the  word 
"fully,"  as,  for  example,  "If  the  jury  are 
fully  satisfied  to  a  moral  certainty  of  the 
truth  of  the  charges  made  against  the  de- 
fendant, then  they  are  satined  beyond  a 
reasonable  doubt."  Such  an  instruction  is 
more  favorable  to  the  defendant  than  to 
the  state.  Wheeler  v.  State,  79  Neb.  491 
(113  N.  W.  253). 

706a.  (1907.)  An  instruction  that  "a 
doubt  produced  by  an  undue  sensibility  In 
the  mind  of  any  juror  in  view  of  the  con- 
sequences of  his  verdict  Is  not  a  reasonable 
doubt;  and  the  juror  is  not  allowed  to 
create  sources  or  materials  of  doubt  by  re- 
sorting to  trlval  or  fanciful  suppositions 
and  remote  conjectures  as  to  a  possible 
state  of  facts  differing  from  those  estab- 
lished by  the  evidence.  Ton  are  not  at 
liberty  to  disbelieve  as  Jurors,  If,  from  all 
the  evidence,  you  believe  as  men.  Your 
oath  imposes  on  you  no  obligation  to  doubt 
where  no  doubt  would  exist  if  no  oath  had 
been  administered" — is  not  to  be  commended 
in  all  cases,  but  we  cannot  reverse  a  judg- 
ment of  conviction  solely  for  the  giving  of 


this  instruction.  Clements  v.  State,  SO  Neb. 
313  (114  N.  W.  271). 

Weight  of  evidence. 

707.  (1893.)  It  is  reversible  error  to  in- 
struct the  jury  in  a  criminal  case  that  "evi- 
dence of  good  character  is  entitled  to  great 
weight  when  the  evidence  against  the  ac- 
cused is  weak  or  doubtful,  but  is  entitled  to 
very  little  weight  when  the  proof  is  strong," 
as  It  invades  the  province  of  the  Jury.  Vin- 
cent V.  State,  37  Neb.  672  (56  N.  W.  320}. 

Circumstantial  evidence. 

708.  (1884.)  The  propriety  of  Instruct- 
ing a  jury  that  in  cases  of  circumstantial 
evidence  it  Is  not  necessary  for  the  Jury  to 
be  satl8flt»l  beyond  a  rea80n:ib]e  doubt  of 
"each  link  in  the  chain  of  circumstances 
relied  on  to  establish  defendant's  guilt," 
doubted.  Marion  v.  State,  16  Neb.  349  (20 
N.  W.  289,  396). 

709.  (1888.)  In  criminal  prosecutions 
the  jury  must  be  satisfied  of  defendant's 
guilt  .beyond  a  reasonable  doubt  from  the 
evidence.  They  must  not  go  outside  of  the 
evidence.  Hence  an  Instruction  that  the 
evidence  includes  not  only  the  sworn  testi- 
mony of  the  witnesses  who  have  testified, 
but  all  the  circumstances  surrounding  the 
tragedy,  was  erroneous.  Long  v.  State,  23 
Neb.  33  (36  N.  W.  310). 

710.  (1897.)  The  court,  In  an  Instruc- 
tion, stated  to  the  Jury  that  there  had  been 
offered  in  the  case  both  direct  and  circum- 
stantial evidence.  He  then  defined  these 
two  kinds  of  evidence  and  stated  that  the 
circumstantial  evidence  which  had  been  re- 
ceived was  legal  and  competent,  and  then 
said;  "And  if  it  Is  of  such  a  character  as 
to  exclude  every  reasonable  theory,  suppo- 
sition, or  hypothesis  other  than  that  ot  the 
defendant'^  guilt,  then,  and  in  that  event, 
it  should  be  given  the  same  weight  by  you 
as  "direct  evidence."  Held,  (1)  That  the 
last  clause  of  the  Instruction  quoted  was 
erroneous;  (2)  but  when  considered  In  con- 
nection with  the  remainder  of  the  Instruc- 
tion, that  It  was  error  without  prejudice; 
(3)  that  it  was  not  an  unconditional  in- 
struction to  the  juiy  to  give  the  same  weight 
to  circumstantial  evidence  as  direct  evi- 
dence. Davis  V.  State,  51  Neb.  301  (70  N. 
W.  984). 

711.  (1901.)  Instructions  to  the  jury  ex- 
amined, and  held  to  embody  the  rule  of  law 
that  circumstuitial  evidence,  to  Justify  a 
conviction,  must  be  of  such  a  character  as 
to  exclude  every  reasonable  hypothesis  save 
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that  of  the  guilt  of  the  accused.  Tatum  v. 
State,  61  Neb.  229  (85  N.  W.  40). 

712.  (1901.)  An  Instruction  as  to  the 
force  and  effect  of  circumstantial  evidence, 
copied  in  the  oploloo,  held  to  have  been 
properly  given.  Smith  v.  State,  61  Neb.  296 
(85  N.  W,  49). 

713.  (1803.)  The  court  in  effect  charged, 
(1)  that  circumstantial  evldince,  to  warrant 
a  conviction,  must  be  of  such  a  character 
as  to  exclude  every  reasonable  hypothesis 
excepting  only  the  one  implying  defendant's 
guilt;  (2)  that  every  Incriminating  circum- 
Etance  which  may  be  considered  as  evidence 
or  guilt  must  be  proved  to  a  moral  certainty 
or  beyond  a  reasonable  doubt.  Held,  To  be 
a  correct  sta'cment  of  the  law  and  to  Include 
every  material  feature  of  the  instructions 
upon  that  point  requested  ani  refused.  Lamb 
V.  State,  69  Neb.  212  (95  N.  W.  1050). 

Teetiuony  of  accompUcea. 

714.  (ISftl.)  An  Instruction  to  the  effect 
that  while  it  is  unsafe  to  convict  upon  the 
testimony  of  an  accomplice  alone,  the  jury 
were  at  liberty  to  do  ao  If,  on  due  consid- 
eration, they  deemed  It  sufAcient,  held,  not 
erroneous.  Olive  v.  Btate^  11  Neb.  1  (7  N. 
W.  444). 

Credibility  and  interest  of  witnesses. 

Necessity  for  request,  see  poat,  |  793. 

715.  (1877.)  Where  Informers,  deteetlTU. 
or  other  peraons  employed  to  hunt  up  testi- 
mony against  the  accused,  are  called  to  tea- 
tlfr  agalnet  him,  he  Is  entitled  to  an  in- 
struction to  the  Jury  that  In  weighing  their 
testimony  greater  care  should  be  exercised 
than  in  the  case  of  witnesses  who  are  wholly 
disinterested.  Preuit  v.  People,  S  Neb.  377; 
(1899)  Ka9tner  v.  State,  58  Neb.  767  (79  N. 
W.  713). 

716.  (1879.)  It  is  not  error  to  charge  the 
Jury  In  effect  that  in  determining  the  weight 
of  evidence  upon  any  given  point  in  the 
case,  they  are  not  required  to  give  equal 
weight  to  the  testimony  of  each  vltneas, 
but  only  such  weight  as,  under  all  the  cir- 
cumstances, they  believe  him  entitled  to, 
St.  Lout*  V.  State,  8  Neb.  405. 

717.  (1888.)  It  Is  the  duty  of  a  trial 
court  to  submit  to  the  Jury,  by  way  of 
proper  Instructions,  such  principles  of  lav 

r.s  may  be  applicable  to  the  case  on  trial 
.13  It  appears  from  the  evidence,  and  also 
such  principles  as  should  be  applied  to  wit- 
nesses who  are  Interested  in  the  result,  or 
v.'hose  testimony  should  be  weighed  with 


special  care  and  caution  as  accomplices. 
But  It  is  not  proper  to  discuss  the  policy  of 
using  such  witnesses.  This  should  be  left 
to  counsel  In  the  argument   lAtng  v.  State. 

23  Neb.  33  (36  N.  W.  310). 

718.  (1892.)  An  instruction  as  to  credi- 
bility of  witnesses,  and  commenting  on  the 
evidence,  set  out  in  the  opinion,  held  erroae- 
ous.   Elliott  V.  State,  34  Neb.  48  (51  N.  W. 

315). 

719.  (1397.)  The  charge  of  the  court  on 
the  subjeot  of  the  weight  of  evidence  and 
the  credibility  of  witnesses  set  out  in  Uie 
opinion  and  held  not  prejudicially  errone 
ous.  Davis  V.  State,  51  Neb.  301  (70  N.  W. 
984). 

720.  (1901.)  An  Instruction  of  general 
application  regarding  the  credibility  of  wit- 
nesses, other'fflse  proper  and  correct.  Is  not 
open  to  objection  because  the  defendaat  who 
testified  in  his  own  behalf  was  the  only  irlt- 
neas  having  a  direct  legal  Interest  in  the 
result  of  the  trial.  Savarjf  v.  State,  62  Neb. 
166  (87  N.  W.  34). 

721.  (1902.)  In  an  instruction  In  a  udm- 
Inal  proeeeiftlon  relating  to  the  credibility 
of  witnesses  and  the  wel^t  to  be  attached 
to  the  testimony  of  each,  it  Is  not  error  to 
charge  that  the  Jury  should  consider  the 
relationship.  If  any  is  shown,  of  any  witness 
to  the  defendant.  Van  Buren  v.  State.  €3 
Neb.  453  (88  N.  W.  671). 

722.  (1902.)  In  a  criminal  prosecntloa. 
where  the  state  relies  upon  the  evidence  of 
detectives  employed  for  the  purpose  of  pro- 
curing testimony  against  the  accused.  It  Is 
reversible  error  to  instruct  the  Jury  that 
they  should  give  to  the  testimony  tit  sneh 
detectives  "the  same  consideration  as  to  say 
other  testimony  in  the  caae,  giving  It  such 
weight  as,  considering  the  nature  of  the 
same,-  their  opportunities  for  knowing  the 
facts  of  which  they  testify  and  their  appear- 
ance and  demeanor  upon  the  witness  stand 
and  all  the  other  elements  which  go  to  their 
credibility,  including  their  interest  aitd  bias, 
and  to  give  their  testimony  such  wel^t  as 
under  all  circumstances  the  same  Lb,  in  your 
Judgment,  entitled  to  receive."  Fmide  v. 
State,  66  Neb.  244  (92  N.  W.  320). 

723.  (1903.)!  An  Inatruction  CMtioning 
the  Jury  as  to  the  weight  that  shoald  bs 

given  to  the  evidence  of  detectives  exam- 
ined, and  held,  that  It  did  not  invade  the 
province  of  the  Jury  and  was  properly  given. 
Bverton  v.  State.  4  Unof.  109  (  93  N-  W. 
394). 
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724.  {1907.)  It  Is  error  for  the  court  to 
give  undue  prominence  to  the  fact  ot  de- 
fendant's Interest  la  the  result  of  the  proee- 
cutloD  by  repeatedly  calllns  the  attention  ot 
the  jury  thereto,  and  Informing  thDm  that 
they  must  consider  that  fact  in  determining 
the  weight  and  credibility  of  his  evidence. 
Burk  V.  State,  79  Neb.  241  (112  N.  W.  573). 

724a.  (1907.)  The  introduction  ot  erl- 
dence  tending  to  Impeach  a  witness  does  not 
require  the  court  to  instruct  the  jury  to 
totally  disregard  his  evidence,  and  it  is 
proper  to  refuse  such  instruction.  Clements 
V.  Stitte,  SO  Neb.  313  (114  N.  W.  271). 

7246.  (1907.)  It  Is  not  error  tor  the 
court  to  refuse  to  Instruct  the  jury  that 
they  should  carefully  scrutinize  evidence  of 
the  prosecuting  attorney  because  of  the  nat- 
ural and  unavoidable  tendency  of  persons 
in  bis  position  to  hear  and  remember  only 
euch  matters  as  are  favorable  to  the  state. 
Clementt  v.  State,  80  Neb.  313  (114  N.  W. 
271). 

Credibility  of  testimony  of  defendant. 

726.  (1884.)  An  instruction  "The  evi- 
dence ot  the  defendant  is  not  to  be  disre- 
garded because  he  is  on  trial  for  a  crime — 
a  defendant  in  a  criminal  prosecution  is 
ordinarily  entitled  to  the  same  credit  as  a 
party  in  an  Important  civil  suit,"  is  prop- 
erly refused.  Murphp  v.  State,  15  Neb.  383 
(19  N.  W.  489). 

726.  When  the  defendant  in  a  criminal 
case  testifies  in  his  own  behalf,  it  is  not 
error  to  chaise  the  jury  that  In  weighing 
his  testimony  they  might  consider  his  inter- 
est in  the  result  of  the  trial.  (1879)St. 
LouU  V.  State,  8  Neb.  405;  (1891)  Davis  v. 
State,  81  Neb.  247  (47  N.  W.  854):  (1892) 
Johnton  V.  State,  34  Neb.  257  (51  N.  W. 
835);  (1895)  Houah  v.  State,  43  Neb.  163 
(61  N.  W.  571):  (1899)  Philamalee  v.  State, 
68  Neb.  320  (78  N.  W.  626). 

727.  (1891.)  Where  a  person  on  trial  for 
a  crime  testifies  In  his  own  behalf,  the  court 
may  instruct  the  jury  that  in  weighing  his 
testimony  they  may  consider  his  interest  in 
the  result  of  the  suit.  The  court,  however, 
cannot,  by  repeating  its  statement  In  that 
regard,  give  It  undue  weight  or  say  aue^t 
calculated  to  diqparage  the  testimony  of  the 
accused.  Clark  v.  State,  32  Neb.  246  (49 
N.  W.  367). 

728.  (1895.)  It  Is  not  error  to  charge 
the  Jury  that  in  weighing  the  testimony  of 
defendant  they  should  fully  and  fairly  con- 
alder  whether  It  Is  true  and  made  in  good 


faith,  the  terms  "true"  and  "made  in  good 
faith"  being,  in  such  case,  synonymous,  and 
therefore  not  Implying  that  the  testimony 
should  be  rejected,  though  true,  if  not  made 
in  good  faith.  Carteton  v.  State,  43  Neb. 
373  (61  N.  W.  699). 

729.  (1903.)  It  Is  not  error  to  instruct 
the  Jury  that  they  must  give  the  testimony 
of  the  defendant  in  a  criminal  case  "only 
such  weight"  as  they  think  It  deserves. 
Palmer  v.  State,  70  Neb.  136  (97  N.  W.  235). 

730.  (1904.)  The  law  maiieB  a  defendant 
In  a  criminal  trial  a  competent  witness  in 
his  own  bolief,  and  the  court  should  in  no 
manner  disparage  his  evidence.  Therefore, 
an  instruction,  otherwise  correctly  stating 
the  rules  by  which  the  Jury  should  deter- 
mine the  weight  to  be  given  to  the  evidence 
of  the  accused,  and  which  concludes  with 
the  words,  "Tou  are  not  required  to  receive 
blindly  the  testimony  of  such  accused  per- 
son as  true,  but  you  are  to  consider  whether 
It  is  true  and  made  in  good  faith,  on  only 
for  the  purpose  of  avoiding  conviction,"  Is 
prejudicial  to  the  defendant's  rights.  Don' 
ner  v.  State,  72  Neb.  263  (100  N.  W.  305; 
117  Am.  St.  Rep.  789). 

Failure  of  accused  to  testify. 
Necessity  of  request,  see  post,  S  794. 

731.  (1S97.)  Where,  in  a  criminal  prose- 
cution, a  defendant  does  not  testify  In  his 
own  behalf.  It  is  not  reversible  error  tor  the 
trial  court  to  mention  such  neglect  or  omis- 
sion in  Its  instructions,  when  followed  In 
the  same  connection  with  the  direction  that 
"nothing  must  be  taken  against  him  because 
he  bad  not  so  testified."  Ferguson  v.  State, 
62  Neb.  432  (72  N.  W.  690;  66  Am.  St  Rep. 
512). 

732.  (1904.)  It  is  not  error  to  Instruct 
the  Jury  that  the  defendant  is  under  no  ob- 
ligations to  testify  in  her  own  behalf,  and 
that  the  statute  expressly  declares  that  her 
neglect  to  testify  shall  not  create  any  pre- 
sumption txgalnst  her.  lAUie  v.  State,  72 
Neb.  228  (100  N.  W.  316). 

Failure  of  accused  to  deny  testimony. 

733.  (1906.)  It  a  defendant  In  a  criminal 
case  Is  a  witness  in  his  own  behalf.  It  Is 
error  to  instruct  the  Jury  that,  "if  the  de- 
fendant by  his  own  testimony  has  not  de- 
nied In  any  way  any  material  fact  proved 
in  the  case  within  his  personal  knowledge, 
such  testimony  or  material  fact  proved,  if 
not  denied  by  the  defendant,  is  admitted  by 
the  defendant  to  be  true."  Russell  v.  State, 
77  Neb.  519  (110  N.  W.  380). 
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Effect  of  admissions  nude  to  avoid  eoatin- 
nance. 

734.  (1902.)  Where  the  prosecution,  to 
avoid  a  continuance,  admits  that  the  absent 
witness  will  testify  as  alleged  in  the  affi- 
davit for  continuance  and  such  affldavlt  is 
admitted  in  evidence  in  lieu  of  the  testi- 
mony of  the  absent  witness.  It  Is  not  error 
to  charge  the  Jury  that  the  state  does  not 
admit  the .  truth  of  the  matter  alleged  In 
the  affidavit,  but  only  that  the  witness  would 
testify  as  therein  alleged,  and  that  such  evi- 
dence should  be  weighed  and  considered  the 
same  as  the  testimony  of  other  witnesses  In 
the  case.  McCormick  v.  State,  66  Neb.  337 
(92  N.  W.  606). 

Influence  of  argument  or  statementa  of 

counseL 

735.  (1897.)  Where  a  party  has  Improp- 
erly stated  to  the  jury  a  fact  concerning 
which  there  is  no  evidence,  he  cannot,  as  a 
matter  of  right,  demand  that  the  trial  court 
instruct  the  jury  that  Improper  or  unjustifi- 
able comments  made  by  opposing  counsel 
with  reference  to  such  tacts  must  not  be 
considered.  Catron  v.  State,  62  Neb.  389  (72 
N.  W.  354). 

Form  of  verdict. 

736.  (1902.)  An  Instruction  submitting 
blank  forms  of  verdict,  held  not  to  submit 
a  count  of  the  information  which  by  a  prior 

instruction  was  withdrawn  from  considera- 
tion. Rhea  V.  State,  63  Neb.  461  (88  N.  W. 
789). 

Becommendations  to  mercy. 

737.  (1901.)  It  is  not  error  to  Instruct 
the  Jury  that  questions  of  mercy  are  for  the 
executive. .  Dinsmore  v.  State,  61  Neb.  418 
(85  N.  W.  446). 

Application  of  Instructions  to  the  evidence. 

738.  (1874.)  Instructions  asked  for  by 
the  accused,  which  were  predicated  on  the 
assumption  that  there  was  testimony  from 
Vhlch  the  Jury  might  find  that  the  accused 
was  first  assaulted  by  the  deceased,  and  In 
danger  of  being  seriously  beaten  by  him. 
there  being  nothing  in  the  evidence  to  war- 
rant such  assumption,  was  properly  refused. 
Caw  V.  State,  3  Neb.  357. 

739.  (1876.)  Instructions  to  Jury  should 
be  given  with  reference  to  the  evidence  In 
each  particular  case.  Smith  v.  State,  5  Neb. 
181;  (1886)  Manon  v.  State,  20  Neb.  233 
(29  N.  W.  911;  57  Am.  St.  Rep.  825). 

740.  (1877.)  Instructions  given  to  a  Jury 
should  be  applicable  to  the  case  as  made  by 


the  testimony,  and  if  they  are  no^  and  btve 
a  tendency  to  mislead,  the  Judgment  will  be 
reversed.  Williams  v.  State,  6  Neb.  334; 
(1891)  Clark  V.  State,  32  Neb,  246  (49  N. 
W.  367) ;  (1904)  Blair  v.  State,  72  Neh  KS 
(100  N.  W.  808). 

741.  (1S78.)  Instructions  to  the  Jury 
must  be  based  upon  and  be  applicable  to  the 
evidence;  and  it  is  error  to  Instruct  the  Jury 
that  they  may  find  a  material  fact,  of  which 
there  is  no  evidence  from  which  It  may  be 
legally  Inferred.  Wolrath  v.  State,  8  Neb. 
80. 

742.  (1881.)  InstrucUona  relative  to  In- 
sanity of  prisoner  are  properly  refused,  there 
being  no  evidence  concerning  It   Welti  v. 

State.  11  Neb.  409  (9  N.  W.  552). 

743.  (1879.)  It  Is  not  error  to  refuse  an 
instruction,  although  correct  as  an  alwtract 
proposition,  which  is  not  applicable  to  the 
evidence  before  the  Jury.  St.  Louis  v.  SttOe. 
8  Neb.  405;  (1883)  Parrigh  v.  State,  14  Neb. 
60  (15  N.  W.  357);  (1885)  Bradthaie  v. 
State,  17  Neb.  147  (22  N.  W.  361);  (188S) 
Wells  V.  State,  47  Neb.  74  (66  N.  W.  29); 
(1900)  Cardtoell  v.  State,  60  Neb.  480  (83  N- 
W.  666):  (1901)  Spauldina  v.  State,  61  Neb. 
289  (86  N.  W.  80);  (1902)  Bhea  v.  State, 
63  Neb.  461  (88  N.  W.  789);  (1905J  Con- 
nolly V.  State,  74  Neb.  340  (104  N.  W.  754  >. 

744.  (1896.)  The  giving  of  an  liutrac- 
tlon  which  submits  to  the  Jury  the  existence 
or  non-existence  of  a  fact  material  to  the 

Issues  in  the  case  on  trial,  when  no  evidence 
has  been  introduced  which  would  support  a 
finding  of  its  existence,  Is  error  for  which 
the  Judgment  may  be  reversed.  Jforeoriy  v. 
State,  46  Neb.  662  (66  N.  W.  684). 

746.  (1896.)  An  Instruction  which  re- 
cites material  evidence  that  Is  not  before 
the  jury  in  such  a  way  as  to  Imply  that  the 
judge  trying  the  case  understands  that  such 
evidence  is  In  the  record.  Is  erroneous.  Wil- 
liama  v.  State,  46  Neb.  704  (65  N.  W.  781). 

746.  (1898.)    It  is  not  error  to  refuse  an 
Instruction  which  has  the  effect  to  withdraw 
from  the  consideration  of  the  Jury  compe- ' 
tent  material  evidence  In  the  case.  Chese» 
V.  State.  56  Neb.  496  (76  N.  W.  1056). 

747.  (1903.)  There  being  no  evidcDce 
tending  to  prove  that  defendant  was  present 
when  the  alleged  crime  was  committed,  it 
was  not  error  to  refuse  to  instruct  on  the 
assumption  that  he  was  present.  Lamb  o. 
State.  69  Keb.  212  (95  N.  W.  1050). 

irndue  prominence  of  partieolar  mattas. 

748.  (1886.)  If  testimony  Is  gives  from 
which  a  material  fact  may  be  inferred.  It  is 
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the  duty  of  the  court  to  submit  the  question 
of  such  inference  to  the  jury  by  proper  in- 
structions. And  Buch  instruction  would  not 
be  open  to  the  objection  that  the  court  gave 
undue  prominence  to  that  item  of  the  testi- 
mony. Marion  v.  State,  20  Neb.  233  (29  N. 
W.  911;  57  Am.  St.  Rep.  825). 

749.  (1907.)  It  is  proper  for  the  court 
to  charge  the  Jury  that  procuring  a  witness 
to  leave  the  state  is  a  circumstance  which 
may  be  considered  by  them,  with  all  of  the 
other  evidence  In  the  case.  In  determining 
the  guilt  or  Innocence  of  the  accused. 
Crowen  V.  State,  79  Neb.  784  (113  N.  W. 
262). 

Oral  InstructionB. 

750.  ( 1895. )  Under  the  provtslons  of 
sections  52  to  56,  chapter  19,  Compiled  Stat- 
utes, the  giving  of  oral  Instructions  in  either 
civil  or  criminal  cases,  without  a  waiver  of 
the  statutory  requirement  that  they  be  given 
In  writing,  is  reversible  error.  An  oral  In- 
struction, over  proper  objections,  having 
been  given  in  this  case  in  disregard  of  the 
above  statutory  provisions,  the  Judgment  of 
the  district  court  Is  reversed.  Ehrltch  v. 
State,  44  Neb.  810  (63  N.  W.  35). 

751.  (1903.)  Oral  directions  to  the  Jury 
relatlTe  to  the  reception  of  a  verdict  held 
not  to  be  violative  of  the  rule  requiring  all 
Instructions  to  be  In  writing;  nor  to  be  evi- 
dence o(  coercion  of  the  Jury.  Williams  v. 
State,  69  Neb.  402  (95  N.  W.  1014). 

Form  and  language  In  generaL 

752.  (188S.)  While  it  is  doubtless  ad- 
visable end  perhaps  better  to  use  the  statu- 
tory language  descriptive  of  a  crime  in  an 
tnatruction,  yet  where  words  are  used  which 
convey  the  same  meaning  and  Import,  and 
which  cannot  be  misconstrued  by  the  jury, 
the  Instruction  may  not  be  thereby  rendered 
erroneous.  Long  v.  State,  23  Neb.  33  (36 
N.  "W.  310). 

753.  (1895.)  While  it  is  the  better  prac- 
tice in  a  criminal  case  for  the  trial  court  to 
charge  the  Jury  in  concise  and  Informal  lan- 
guage what  facts  are  essential  to  warrant 
a  conviction,  the  defendant  cannot  complain 
If  the  court  charges  the  Jury  in  the  language 
of  the  Information  that  all  the  allegations 
thereof  are  material,  no  technical  or  am- 
biguous language  being  used.  Dixon  v.  State, 
46  Neb.  298  (64  N.  W.  961). 

754.  (1897.)  An  instruction  in  a  crim- 
inal prosecution  that  if  the  Jury  should  find 
the  facU  essential  to  establish  guilt  they 
should  acquit,  but  If  such  facts  had  not  been 


proven  they  should  convict.  Is  erroneous 
and  ground  for  reversal,  though  It  may  be 
apparent  .to  the  appellate  court  that  the 
trial  court  unintentionally  transposed  the 
words  "convict"  and  "acquit."  Cummtngt  v. 
State,  50  Neb.  274  (69  N.  W.  756). 

755.  (1898.)  Text-books  on  instructions 
should  be  used  with  caution.  Snider  v. 
State,  56  Neb.  309  (76  N.  W.  574). 

756.  (1899.)  An  instruction  which,  in 
substance.  Informs  the  Jury  that  a  convic- 
tion on  either  count  of  an  Information  would 
be  warranted  only  by  proof  beyond  a  rea- 
sonable doubt  of  the  essential  elements  of 
the  crime  charged  In  such  count;  and  that 
there  might  be  a  conviction  on  one  count 
and  an  acquittal  on  the  other.  Is  not  errone- 
ous or  assuming  defendant's  guilt  as  to  the 
second  count.  Dunn  v.  State,  58  Neb.  807  (79 
N.  W.  719). 

757.  (1902.)  An  instruction  otherwise 
unobjectionable,  which  omitted  the  conjunc- 
tion "and"  between  the  words  "fairly"  and 
"truthfully,"  btid  not  prejudicially  erroneous 
because  of  such  apparent  error.  McCormick 
V.  State,  66  Neb.  337  (92  N.  W.  606). 

758.  (1903.)  The  word  "evidence,"  when 
used  in  an  instruction.  Is  understood  to  in- 
clude all  the  means  employed  at  the  trial 
to  ascertain  the  truth  respecting  the  mat- 
ters in  dispute.   Lamb  v.  State,  69  Neb.  212 

(95  N.  W.  1050).  ^ 

Appeal  to  sympathy  or  prejudice. 

759.  (1876.)  A  correct  instruction  of  the 
law,  applicable  in  a  trial  for  murder,  is  not 
objectionable  because  it  contains  the  words, 
"you  will  allow  no  false  sympathy  to  sway 
you  from  a  proper  discharge  of  your  duty." 
Smith  V.  State,  4  Neb.  277. 

760.  (1901.)  It  is  not  erroneous  to  desig- 
nate the  defendant  in  such  a  case  in  an  in- 
struction as  the  "prisoner."  Dinsmore  v. 
State,  61  Neb.  418  (85  N.  W.  445). 

Argumentative  instructions. 

761.  (1895.)  A  Judgment  will  not  be  re- 
versed because  an  Instruction  was  somewhat 
argumentative  In  its  nature,  when  the  argu- 
ment consisted  simply  of  stating  a  reason 
for  a  rule  of  law,  there  being  no  comment 
upoD  the  facts  and  no  appeal  In  any  manner 
to  the  jury.  Carleton  v.  State,  43  Neb.  373 
(61  N.  W.  699). 

Misleading  or  confusing  inatmctlons. 

762  (1881.)  An  instruction  which  tends 
to  mislead  or  even  confuse  a  Jury,  Is  erron- 
eous. Olive  V.  State,  11  Neb.  1  (7  N.  W. 
444). 
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ITccecsity  of  coTeiing  whole  case  in  aingle 
instruction. 

763.  (1901.)  It  Is  not  required  that  all 
phases  of  the  case  be  covered  by  one  in- 
struction. An  instruction  referring  only  to 
murder  In  the  first  degree  may  be  given 
without  objection  when  other  InRtructionM 
properly  advise  the  jury  as  to  the  lesser  de- 
grees of  the  crime  chained  in  the  Informa- 
tion and  also  the  defense  Interposed  by  the 
plea  of  not  guilty.  Sivary  v.  State,  62  Neb. 
166  (87  N.  W.  34). 

764.  (1904.)  The  fact  that  a  single 
clause  of  an  Instruction  Is  Incomplete  is  not 
sufficient  ground  for  a  reversal,  If,  when  the 
whole  paragraph  is  read  and  construed  to- 
gether. Its  meaning  is  'clear  and  certain, 
and  It  appears  from  the  record  that  the  Jury 
could  not  have  been  misled  thereby.  Bloir 
V.  State,  72  Neb.  501  (101  N.  W.  17). 

Quoting  statutes. 

765.  (1897.)  While  it  Is  proper  In  a 
criminal  case  In  defining  a  crime  In  an  in- 
struction to  use  the  language  of  the  sUtute 
descriptive  of  such  crime,  yet,  if  the  Import 
of  the  language  used  In  the  instruction  is 
the  same  as  the  statute,  an  Instruction  will 
not  be  held  erroneous  because  the  language 
employed  by  the  court  Is  difTerent  from  the 
language  of  the  sUtute.  Long  v.  State,  23 
Neb.  33,  followed.  Davig  v.  State,  51  Neb. 
301  (70  N.  W.  984). 

766.  (1897.)  An  Instruction  quoting  por- 
tions of  the  statute  under  which  the  prose- 
cution was  Instituted,  Md  not  Improper  or 
misleading.  Utm  v.  State,  68  Neb.  263  (73 
N.  W.  761). 

Repetition. 

767.  (1881.)  Court  should  not  multiply 
instructions,  with  changed  phraseology,  on  a 
single  proposition  of  law.  One  clear, 
pointed  statement  to  the  Jury  of  each  prop- 
osition advanced  is  sufilcient.  Olive  v.  State, 
11  Neb.  1  (7  N.  W.  444). 

768.  (1883.)  Instructions  ought  to  be  as 
few  as  practicable,  in  view  of  the  evidence, 
couched  in  plain,  simple  language ;  and  where 
they  are,  and  conform  to  the  principles  and 
policy  of  the  law,  it  is  enough.  Porrish  v. 
State,  14  Neb.  60  (15  N.  W.  357). 

769  (1894.)  Undue  prominence  should 
not  be  given  to  a  particular  proposition  by 
frequent  repetition  thereof  In  charging  the 
jury,  but  a  violation  of  that  rule  In  a  crim- 
inal prosecution  is  not  of  Itself  reversible 
error  when  it  Is  apparent  that  there  was  no 


controversy  respecting  the  proposition 
stated.  Hitt  V.  State,  42  Neb.  503  (60  N.  W. 
916). 

770.  (1895.)  The  repetition  of  a  propo- 
sition of  law  In  an  instruction  Is  not  reveiri- 
ble  error  unless  It  appears  that  the  repeti- 
tion ml^t  operate  to  the  prejudice  of 
accused  misleading  the  Jury.  Cartetcn  v. 
State,  43  Neb.  373  (61  N.  W.  699). 

771.  (1895.)  In  a  criminal  case  the  repe- 
tition of  a  proposition  Is  not  reversible 
error  where  it  does  not  prejudice  the  rl^ts 
of  the  accused.  Ihxon  v.  State,  46  Neb.  298 
(64  N.  W.  961). 

772.  (1904.)  The  repetition  of  an  in- 
struction Is  not  reversible  error,  unless  Its 
effect  is  to  mislead  the  jury.  Rohinvm  v. 
State,  71  Neb.  142  (98  N.  W.  694). 

Beference  to  matters  in  previous  imtme- 
tlon. 

773.  (1901.)  When  a  point  arising  hi  a 
criminal  trial  has  been  covered  in  an  in- 
struction to  the  jury,  it  Is  not  error  to  refer 
to  such  Instruction  as  answering  an  inquiry 
submitted  by  the  jury  during  their  delibera- 
tions, in  place  of  giving  another  instruction 
on  the  same  point,  although  another  bi- 
struction  might  properly  have  been  given. 
Savary  v.  State,  62  Neb.  166  (87  N.  W.  84j. 

Beason  for  Instruction. 

774.  (1886.)  A  correct  instruction  siren, 
or  any  instruction  given  on  request  of  a  de- 
fendant on  trial,  will  not  be  held  to  be 
erroneous  because  an  Improper  reason  for 
the  instruction  Is  given.  Marion  v.  Sto(e. 
20  Neb.  233  (29  N.  W.  911;  57  Am.  Rep.  825). 

Construction  and  effect  of  charge  as  a 
whole. 

775.  (1879.)  The  true  meaning  and  ef- 
fect of  instructions  are  not  to  be  determined 
by  the  selection  of  detached  parts  thereof, 
but  by  considering  all  that  Is  aald  on  each 
parijcular  subject  or  branch  of  the  case. 
St.  LoKis  V.  State,  8  Neb.  405;  (1884)  Jfur- 
phy  V.  State,  15  Neb.  383  (19  N.  W.  489); 
(1902)  Rhea  V.  State,  63  Neb.  461  (88  N. 
W.  789). 

776.  (1896.)  The  charge  Is  to  be  taken 
together,  and  when  the  instructions  taken 
as  a  whole,  without  conflict  or  confusfoo, 
state  the  law,  error  cannot  be  predicated 
upon  the  fact  that  any  one  of  them  was  in 
Itself,  and  unexplained.  Incomplete  and  cal- 
culated to  mislead.  Carleton  v.  State,  43 
Neb.  373  (61  N.  W.  699);  (1897)  Bort/ey  P. 
State,  63  Neb.  810  (78  N.  W.  744);  (1838) 
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Bartley  v.  State,  55  Neb.  294  (75  N.  W.  832) ; 
(1905)  Junod  V.  State,  73  Neb.  208  (102  N. 
W.  462);  (1907)  Bode  v.  State,  80  Neb.  74 
(118  N.  W.  996):  (1907)  Clements  v.  State, 
80  Neb.  313  (114  N.  W.  271);  (1908)  Gate 
V,  State,  30  Neb.  611  (114  N.  W.  942). 

777.  (1895.)  Instructions  given  to  a  Jury 
sboald  be  construed  together;  and  If,  when 
so  considered  as  a  vhole,  they  properly  state 
the  law,  It  Is  sufficient.  Debney  v.  State,  45 
Neb.  856  (64  N.W.  446;  34  L.  R.  A.  861); 
(1895)  Ford  v.  State,  46  Neb.  390  (64  N. 
W.  1082);  (1897)  Sans  v.  State,  50  Neb. 
150  (69  N.  W.  838);  (1897)  Davis  v.  State, 
51  Neb.  301  (70  N.  W.  984);  (1897)  Milla 
V.  State,  63  Neb.  263  (73  N.  W.  761);  (1899) 
PhilamaJee  v.  State,  68  Neb.  320  (78  N.  W. 
625);  (1901)  CJary  v.  State,  61  Neb.  688  (86 
N.  W.  897). 

778.  (1899.)  Instructions  should  be  con- 
sidered as  an  entirety,  and  where  they  cor- 
rectly state  the  law  no  criticism  will  be 
available  which  counts  upon  the  fact  that 

one  instruction  covers  but  a  part  of  the  en- 
tire ground.  McVey  v.  State,  57  Neb.  471 
(77  N.  W.  1111). 

779.  (1899.)  Two  paragraphs  of  a  charge 
to  the  jury,  one  Immediately  following  the 
other,  will  be  considered  together,  and 
treated  as  one,  when  they  relate  to  a  par- 
ticular phase  of  the  case,  and  each  Is  plainly 
complemental  of  the  other.  Dunn  v.  State, 
68  Neb.  807  (79  N.  W.  719). 

780.  (1905.)  An  Instruction  Is  not  pre- 
judicially erroneous  because  it  states  some 
of  the  elements  of  the  crime  charged  and 
omits  others,  when  the  other  elements  are 
correctly  stated  and  defined  in  other  In- 
atructions.  Instructions  must  not  contain 
conflicting  statements,  and  when  read  and 
construed  together  must  correctly  state  the 
law.  Higbee  v.  State.  74  Neb.  331  (104  N. 
W.  748). 

781.  (1906.)  It  is  not  the  true  method 
of  construing  instructions  to  select  detached 
portions  thereof  and  consider  them  as  lade- 
pendent  of  the  whole  of  the  charge  to  the 
jury.  Thi  correct  rule  of  construction  Is 
that  ail  that  Is  said  In  the  entire  charge 
upon  any  one  question  shall  be  construed 
together,  and  if,  when  so  construed,  it  Is 
not  Inconsistent  as  a  whole,  and  states  the 
law  correctly,  no  valid  assignment  of  error 
can  be  predicated  thereon.  Reed  v.  State, 
75  Neb.  509  (106  N.  W.  649). 

782.  (1907.)  Error  cannot  be  successfully 
assigned  for  the  giving  of  an  instruction  be- 


cause it  fails  to  cover  all  of  the  questions 
of  law  arising  In  a  criminal  prosecution  if 
the  instructions,  when  considered  as  a 
whole,  fairly  and  correctly  state  the  law  ap- 
plicable to  the  facts  of  the  case  as  dlsclraed 
by  the  evidence.  CJark  v.  State,  79  Neb.  473' 
(118  N.  W.  211). 

Error  enred  by  withdrawal  or  giving  other 
inatmctlons. 

783.  (1901.)  An  instruction  whereby  the 
whole  case  is  attempted  to  be  covered,  but 
which  omits  an  essential  element,  is  errone- 
ous, and  is  not  cured  by  another  Instruction 
which  covers  the  point.  Dobson  v.  State, 
61  Neb.  584  (85  N.  "W.  843). 

784.  (1905.) .  An  Instruction  which  re- 
cites some  of  the  essential  elements  of  the 
crime  charged  and  omits  others,  and  tells 
the  jury  chat  the  things  recited  In  the  in- 
struction would  constitute  the  crime,  is  er- 
roneous and  prejudicial,  even  though  there 
was  another  Instruction  which  contradicts 
It  and  correctly  states  the  other  things  nec- 
essary to  be  shown  to  constitute  guilt.  Hig- 
bee  V.  state,  74  Neb.  331  (104  N.  W.  748). 

H.  Bequest  for  Instructions. 
Instruction  on  alibi  in  larceny,  see  Lar- 
ceny, §  126. 

Necessity  in  general. 

785.  (1882.)  Before  error  can  be  pred- 
icated upon  the  failure  of  the  judge  to 
charge  the  jury  upon  a  given  point,  he  must 
he  reQuested  to  do  so.  Oettinger  v.  'State, 
18  Neb.  308  (14  N.  W.  403). 

786.  Mere  non-direction  by  the  trial  court 
affords  no  ground  for  the  reversal  of  a  judg- 
ment unless  proper  instructions  have  been 
asked  and  refused.  (1894)  Hill  v.  State,  42 
Neb.  603  (  60  N.  W.  916);  Hotuh  V.  State, 

43  Neb.  163  (61  N.  W.  571);  (1897)  Johnson 
V.  State,  53  Neb.  103  (73  N.  W.  463);  (1897) 
Aft/(s  V.  State,  53  Neb.  263  (73  N.  W.  761); 
(1898)  Reynolds  v.  State,  53  Neb.  761  (74 
N.  W.  330) ;  (1898)  Maxfield  v  State,  54  Neb. 

44  (74  N.  W.  401). 

787.  (1895.)  A  Statement  made  by  the 
court  in  ruling  upon  certain  evidence,  that 
an  instruction  would  be  given  as  to  the  pur- 
pose for  which  such  evidence  might  be  con- 
sidered by  the  jury,  does  not  excuse  a  party 
from  properly  requesting  such  instruction 
at  the  proper  time.  Carleton  v.  State,  43 
Neb.  373  (61  N.  W.  699). 

7870.  (1908.)  Under  the  proofs  In  this 
case,  held  it  was  not  error  for  the  court  to 
omit  to  Instruct  as  to  the  defense  of  insan* 
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Ity,  no  Instruction  having  been  requested 
by  defendant  on  that  point.  Cate  v.  State, 
80  Neb.  611  (114  N.  W.  942). 

'  Effect  of  attempt  to  escapa. 

788.  (1903.)  When  no  proper  instrue- 
Uon  has  been  requested,  It  Is  not  prejudicial 
error  for  a  trial  court  not  to  specially  in- 
struct the  jury  as  to  the  law  applicable  to 
evidence  tending  to  prov6  an  attempt  to 
escape  by  a  prisoner  accused  of  a  crime. 
Wiiliama  v.  state,  69  Neb.  402  (9B  N  W 
1014).  ■  ' 

 AlibL 

789.  (1897.)  It  is  not  reversible  error  to 
fail  to  instruct  on  tbe  subject  of  an  alibi 
where  no  request  to  charge  upon  that  fea- 
ture of  the  case  has  been  tendered  Fergu- 
son V.  State,  52  Neb.  432  (72  N.  W.  590"  66 
Am.  St  Rep.  512\;  (1907)  Heidelbauifh  v. 
State,  79  Neb.  499  (US  N.  W.  146), 

 Character  of  defendant. 

790.  (1903.)  Non-instruction  alone  on  the 
question  of  evidence  of  good  character  in 
the  absence  of  a  proffered  Instruction  'cor- 
rectly stating  the  law,  is  not  reveraihle  er- 
ror. Sweet  V.  state,  76  Neb.  263  (106  N 
W.  31). 

 Degrees  of  crlm«. 

791.  (1891.)  It  is  not  error  fbr  the  court 
to  neglect  to  instruct  that  they  could  find 
defendant  guilty  of  a  lesser  offense  than  the 
one  charged  In  the  Indictment,  in  the 
absence  of  a  request  therefor.  Thurman  v 
State.  32  Neb.  224  (49  N.  W.  338). 

792.  (1895.)  In  a  prosecution  for  a 
felony  error  cannot  be  predicated  upon  the 
failure  of  the  trial  court  to  define  a  lesser 
olfense  Included  in  the  crime  charged,  unless 
requested  so  to  do.  Barr  v.  State.  45  Neb 
458  (63  N.  W.  856^ 

■  Weight  of  testimony  of  detectives 

793.  (1901.)  Where  no  cautionary  in- 
Btruction  has  been  requested  with  reference 
to  the  consideration  of  the  testimony  of  wit 
nesses  employed  as  detectives,  a  defendant 
can  not  predicate  error  because  of  a  failure 
to  Instruct  the  jury  on  that  point.  Kerr  v 
Utate,  63  Neb.  115  (88  N.  W.  240). 

 Effect  of  failure  of  accused  to  tes- 
tify. 

794.  (1895.)  The  omission  of  the  trial 
court  to  Instruct  the  Jury  that  the  failure 
of  defendant  to  testify  oreates  no  presump. 
Uon  against  him.  Is  not  a  ground  for  rever- 
sal, where  defendant  did  not  request  such 
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an  Instruction.  Metz  v.  State,  46  Neb.  547 
(65  N.  W.  190). 

Further  or  more  spedflc  inatructioiu. 

795.  (1894.)  Where  In  a  criminal  case 
the  trial  court  has  «>rrectly  charged  upoo 
all  of  the  questions  presented  at  the  trial, 
the  fact  that  a  single  proposition  mlgbt 
have  been  sUted  with  greater  precision  hi  a 
single  paragraph  is  no  ground  for  reversal, 
particularly  where  the  InstructioDS  glreu 
are  a  substantial  compliance  with  the  re- 
quests presented  by  the  prisoner.  Bill  v. 
State,  42  Neb.  503  (60  N.  W.  916). 

796.  (1896.)  An  assignment  that  an  in- 
struction in  a  criminal  case  was  not  snflt- 
ciently  explicit  may  be  overruled  in  the 
appellate  court  where  accused  failed  to  in- 
quest an  Instruction  more  explicit  than  that 
given.  Pjarrou  v.  State,  47  Neb.  294  (66  N. 
W.  422). 

797.  (1897.)  A  party  cannot  predicate 
error  upon  a  vague  Instruction  unless  be 

has  requested  a  proper  one.  Ferguson  t. 
State,  52  Neb.  432  (72  N.  W.  590;  «6  Am. 
St  Rep.  612). 

798.  (1898.)  A  party  cannot  usually  be 
heard  to  complain  of  the  failure  of  the  court 
to  instruct  upon  a  particular  feature  of  the 
case  where  he  has  not  requested  a  proper 
Instruction  upon  tbe  subject.  Chezen  v. 
State,  56  Neb.  496  (76  N.  W.  1056);  (1899) 
Philamalee  v.  State,  58  Neb.  330  (78  N.  W. 
625) ;  (1903)  Martin  v.  State,  67  Neb.  36  (93 
N.  W.  161). 

799.  (1901.)  Before  a  party  can  com- 
plain of  an  instruction  because  not  soffi- 
ciently  specific,  he  must  request  an  instruc- 
tion covering  the  point.  Dinsmore  v.  State, 
61  Neb.  418  (85  N.  W.  445);  (1902)  MutfeU 
V.  State,  64  Neb.  445  (90  N.  W.  237). 

bstructions  tilready  given. 

800.  (1876.)    It  Is  not  error  to  refuse  to 
give  correct  Instructions,  If  the  court  has 
already  charged  the  jury  substantiaUy  as 
asked.    Cnrrjf  v.  State,  4  Neb.  545;  (1878) 
Curry  v.  State,  6  Neb.  412:   (1878)  CUmffh 
V.  State,  7  Neb.  320;   (1879)  St.  Louis  v. 
State,  S  Neb.  405;  (1884)  BinfieM  v.  Statf. 
15  Neb.  484  (19  N.  W.  607);  (18S4)  Manon 
V.  State,  16  Neb.  349  (20  N.  W.  289.  395); 
(1885)  Bradahato  v.  State,  17  Neb.  147  (22 
N.  W.  361) ;  (1886)  Marion  v.  State.  20  Neb. 
233   (29  N.  W.  911;   57  Am.  Rep.  825); 
(1888)  Carr  v.  State,  23  Neb.  749  (37  N.  W. 
630);  (1891)  Shepherd  v.  State.  31  Neb.  389 
(47  N.  W.  1118);  (1892)  Waidlev  v.  State, 
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34  Neb.  250  (51  N.  W.  830);  (1896)  Eorth 
V.  State,  46  Neb.  631  (65  N.  W.  792);  (1895) 
Ford  tJ.  State,  46  Neb.  390  (64  N.  W.  1082); 
(1896)  Bush  V.  State,  47  Neb.  642  (66  N.  W. 
C38);  (1897)  Davis  v.  State,  51  Neb.  301 
(70  N.  W.  984);  (1897)  Whitney  v.  State, 
53  Neb.  287  (73  N.  W.  696);  (1898)  CarraJl- 
V.  State,  53  Neb.  431  (73  N.  W.  939);  (1900) 
Cardwell  v.  state,  60  Neb.  480  (83  N.  W. 
665);  (1901)  Spaulding  v.  State.  61  Neb. 
289  (85  N.  W.  80);  (1901)  Coil  v.  State,  62 
Neb.  15  (86  N.  W.  925);  (1901)  Argabright 
V.  State,  62  Neb.  402  (87  N.  W.  146);  (1902) 
Rhea  V.  State,  63  Neb.  461  (88  N.  W.  789); 
(1902)  UcCormick  v.  State,  66  Neb.  337  (92 
N.  W.  740) ;  (1903)  Palmer  v.  State,  70  Neb. 
136  (97  N.  W.  235);  (1905)  Keener  v.  State, 
73  Neb.  441  (103  N.  W.  64);  (1907)  Wheeler 
V.  State,  79  Neb.  491  (113  N.  W.  253). 

801.  (1883.)  Where  the  instrucUous  given 
to  Uie  ]ui7  are  as  favorable  for  the  prisoner 
as  those  requested,  a  refusal  Is  not  error. 
Comstock  V.  State,  14  Neb.  205  (15  N.  W. 
355);  (1899)  Kaatner  v.  State,  68  Neb.  767 
(79  N.  W.  713). 

802.  (1890.)  No  prejudicial  error  was 
committed  In  refusing  the  defendant's  re- 
quest on  the  presumption  of  innocence  as 
the  law  on  that  subject  had  already  been 
correctly  stated  in  the  instructions  given. 
Miller  V.  State,  29  Neb.  437  (45  N.  W.  461). 

803.  (1896.)  Instructions.  In  a  prosecu- 
tion for  larceny,  on  the  weight  as  evidence 
of  the  testimony  of  certain  detectives  em- 
ployed by  the  state,  properly  refused  having 
been  already  given.  Lawhead  v.  State,  46 
Neb.  607  (65  N.  W.  779). 

804.  (1903.)  When  the  trial  court  gives 
an  accurate,  pertinent  and  intelligible  In- 
struction covering  a  particular  point,  It  is 
not  bound,  at  counsel's  request,  to  give  an- 
other instruction  expressing  the  same  Idea  In 
more  perspicuous  phrase.  O'Brien  v.  State, 
69  Neb.  691  (96  N.  W.  649). 

805.  (1905.)  It  Is  not  error  to  refuse  to 
give  instructions  requested  by  the  defendant 
on  the  law  of  self-defense,  if  the  court  has 
already  by  Instructions  given  on  his  own 
motion  properly  submitted  that  question  to 
the  Jury.  Connolly  v.  State,  74  Neb.  840 
(104  N.  W.  754). 

806.  (1906.)  Where  the  court  on  his 
own  motion  has  correctly  instructed  the 
Jury  on  all  the  issues  presented  by  the  rec- 
ord and  evidence  In  a  criminal  case,  it  Is 
not  error  to  refuse  to  give  the  Instructions 
requested  by  the  defendant.  Reed  v.  State, 
75  Neb.  609  (106  N.  W.  649). 


Bequest  by  prosecuting  attorney. 

807.  (1895.)  A  prosecuting  attorney  has 
the  same  right  as  counsel  in  a  civil  action  to 
request  instructions,  and  instructions  given 
at  the  request  of  counsel  are  entitled  to  the 
same  weight  as  instructions  given  by  the 
court  of  its  own  motion.  Dixon  v.  State, 
46  Neb.  298  (64  N.  W.  961). 

Refusal  of  request. 

808.  (1378.)  When  Instructions  are  re- 
fused, because  substantially  the  same  as 
those  already  given.  It  is  not  error,  under 
our  system  of  instructing  juries,  for  the 
court  to  fail  to  give  the  reason  for  such 
refusal.   Clough  v.  State,  7  Neb.  320. 

Uodiflcatlon  by  court. 

809.  (1895.)  It  is  error  for  the  district 
court  to  modify  an  instruction  requested,  by 
interlineation  or  erasure,  and  thus  give  such 
an  Instruction.  (Comp.  Stats.,  ch.  19,  sec. 
53.)  Tracey  v.  State,  46  Neb.  361  (64  N. 
W.  1069). 

809a.  (1907.)  Where  an  instruction  ten- 
dered by  the  defendant  contains  a  statement 
not  warranted  by  the  evidence,  it  is  not 
error  for  the  court  to  modify  the  Instruction 
by  striking  out  such  unwarranted  state- 
ment, and  give  it  as  thus  modified.  Bridget 
V.  State.  30  Neb.  91  (113  N.  W.  1048). 

I.  Custody,  Conduct  and  Deliberations  of 
Jury. 

In  generaL 

810.  (1884.)  Hie  fact  that  a  man  was 
seen  to  enter,  through  a  window,  a  room  In 
which  a  jury  had  been  sent  to  deliberate, 
without  proof  that  the  jury  were  still  in  the 
room,  will  not  invalidate  a  verdict  subse- 
quently returned  by  the  jury,  where  It  Is 
shown  by  the  testimony  of  the  jurors  that 
no  person,  other  than  the  jurors  and  bailiff, 
entered  the  room  In  which  the  jury  were 
actually  confined  dtirlng  their  deliherations. 
Hair  v.  State.  16  Neb.  601  (21  N.  W.  464). 

811.  (1901.)  Held,  That  the  record  dis- 
closes that  the  jury  were  in  the  custody  of 
the  sheriff  during  the  entire  progress  of  the 
trial.  Bush  v.  State,  62  Neb.  128  (86  N.  W. 
1062). 

812.  (1907.)  The  fact  that  the  ofiBcer  In 
charge  of  a  Jury,  in  taking  them  to  their 
.boarding  place,  conducted  them  along  the 
street  where  the  crime  was  alleged  to  have 
been  committed,  was  not  such  miaconduct 
on  the  part  of  the  jury  as  to  require  a  re- 
versal of  the  Judgment.  Croieell  v.  State,  79 
Neb.  784  (113  N.  W.  262). 
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Ofllcw  In  charge. 

813.  (1903.)  A  deputy  sheriff  was  a  ma- 
terial witness  for  the  state  In  a  criminal 
prosecution  for  larceny;  he  also  had  charge 
of  the  jury  during  its  deliberations.  Held, 
That  the  fact  of  bis  having  been  called  as 
a  witneas  would  not.  of  itself,  dlsauallfjr 
him  from  serring  In  the  latter  mentioned 
capacity.  Van  Byoe  v.  State,  69  Neb.  520  (96 
N.  W.  266). 

Separation. 

814.  (1871.)  It  Is  not  error  In  a  case  of 
misdemeanor  for  the  court,  having  in  ■ 
structed  the  jury,  as  is  usual,  not  to  hold 
conversation  with  any  person,  to  permit  the 
jurors  to  separate  tor  their  meals.  Kruget 
V.  State,  I  Neb.  366. 

815.  (1874.)  Separation  of  jury  is  per- 
mitted under  proper  admonishment  by  the 
court.  Caw  v.  State,  3  Neb.  357. 

816.  (1874.)  Where  the  jury  In  a  prose- 
cution for  murder  separates,  but  do  not 
leave  the  court  room,  and  affidavits  are  Sled 
showing  that  conversations  had  with  spec- 
tators had  no  relation  to  the  case  on  trial, 
the  verdict  will  not  he  disturbed.  Caw  v. 
State.  3  Neb.  357. 

817.  (1878.)  The  court  may,  even  tn  a 
capital  case,  permit  the  jury  to  separate 
during  the  adjournments  of  court,  up  to  the 
final  submission  of  the  case  to  them.  But 
when  permitted  to  separate  they  should  be 
admonished  by  the  court  as  to  their  duty. 
Walrath  v.  State,  8  Neb.  80. 

818.  (1879.)  By  section  484  of  the  crlm- 
fnal  code,  the  jury  may,  even  In  a  capital 
case,  In  the  discretion  of  the  presiding 
judge,  be  permitted  to  separate  during  the 
trial  up  to  the  time  the  case  Is  finally  sub- 
mitted to  them.  St.  Louit  V  State.  8  Neb. 
405. 

819.  (1901)  Separation  of  one  of  the 
Jurors  from  the  remainder  of  the  Jury  while 
they  were  at  meals,  where  he  held  no  com- 
munication with  any  other  person  regarding 

the  case,  is  not  ground  for  new  trial. 
Spaulditiff  V.  State,  61  Neb.  289  (85  N.  W. 
80). 

Misconduct  of  jurors. 

820.  (1895.)  A  verdict  should  not  be  set 
aside  because  a  juror,  before  the  jury  was 
sworn,  was  found  with  liquor  in  his  posses- 
sion, it  not  being  established  that  he  was  In- 
toxicated, or  that  after  his  acceptance  as  a 
juror  he  partook  thereof.  Carleton  v.  State, 
43  Neb.  373  (61  N.  W.  699). 


821.  (1907.)  It  is  not  Biicb  mlsocndiKt 
of  a  Jnror  as  will  call  for  a  reversal  of  the 
case  for  a  juror  to  state  to  his  fellow  Jurors, 
during  their  deliberations  upon  the  verdict, 
that  he  knew  about  the  facts  and  had  pe^ 
sonal  knowledge  of  the  facts  before  he  was 
selected  as  a  juror,  where  he  does  not  i\* 
close  to  his  fellow  jurors  the  facta  that  were 
within  his  personal  knowledge.  FedOen  v. 
State,  79  Neb.  651  (113  N.  W.  127). 

Preaenee  of  bailiff  in  jury  room. 

822.  (1888.)  Presence  of  the  bailiff  in 
the  Jury  room  In  a  criminal  case  whUe  tb» 
jury  are  deliberating,  will  vitiate  verdlrt. 
Gandy  v.  State,  24  Neb.  716  (40  N.  W.  302). 

823.  (1901.)  An  officer  who  is  a  material 
witness  in  a  case  Is  guilty  of  prejodldal  mis- 
conduct when  he  remains  tn  the  jury  room 
during  their  deliberations  on  their  verdict 
Cooney  v.  State,  61  Neb.  342  (85  N.  W.  281). 

Taking-  papers  or  articles  to  Jury  room. 

824.  (1888.)  Where  one  of  the  jnrofs 
takes  a  copy  of  the  Compiled  Statutes  into 
the  Jury  room  and  reads  therefrom  the  sec- 
tions bearing  on  the  crime  charged,  it  U 
misconduct  which  will  vitiate  the  verdict 
HarH$  V.  State,  24  Neb.  803  (40  N.  W.  217). 

825.  (1902.)  The  modem  practice,  botb 
In  civil  and  criminal  cases,  is  to  send  to  the 
Jury  room  all  instruments,  articles  a&d  dor- 
uments,  except  depositions,  which  have  teen 
received  in  evidence,  and  which  will.  In  ihe 
opinion  of  the  trial  Judge,  aJd  the  Jidt  In 
thel-  deliberations.  Ruaaetl  v.  State,  66  Neb. 
497  (92  N.  W.  751). 

Beading  minntM  at  testimony. 

826.  (1888.)  On  a  trial  for  felony,  th'' 
Jury,  after  having  been  sent  out  to  considar 
of  their  verdict,  returned  Into  coDrt,  an- 
nounced that  they  had  not  been  able  to 
agree,  and  requested-  to  have  the  testlmiMLr 
of  the  principal  witness  for  the  proeecatloo 
read  to  them  from  the  reporter's  notes, 
wblch  being  agreed  to  In  open  court  by  the 
attorneys  on  either  side,  was  accordinjdr 
done.  HeJd,  That  while  the  practice  woald 
not  be  encouraged,  a  conviction  would  not 
be  reversed  for  that  cause,  /omuoii  f- 
State,  25  Neb.  185  (41  N.  W.  138). 

827.  (1894.)  On  a  trial  for  felony,  the 
Jury,  after  having  been  sent  out  to  consider 
of  their  verdict,  returned  into  court  and  re- 
quested to  have  the  testimony  of  two  of  the 
witnesses  for  the  prosecution  read  to  them- 
By  direction  of  the  trial  Judge.  Uie  cout 
reporter  read  from  his  notes  the  erldena 
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requMted  by  tbe  Jury.  The  prleoner  was 
present  in  court  In  charge  of  the  sheriff; 
liis  counsel  was  not  present  and  had  no 
notice  of  tbe  transaction.  Held,  Reversible 
error.   Bartell  v.  State,  40  Neb.  232  (58  N. 

W.  m). 

Consideration  of  Irrelevant  matters. 

828.  (1902.)  The  discussion  by. the  jury 
of  Irrelerant  matters  upon  which  counsel 
for  defendant  based  an  appeal  for  acquittal, 
does  not  conatltute  misconduct  wltliin  the 
meaning  of  section  490.  criminal  code.  Rut- 
sett  V.  State,  66  Neb.  497  (92  N.  W.  761). 

Application  of  penoual  knowledge  of  juor. 

829.  (1893.)  A  juror  is  not  permitted  to 
state  to  fellow  Jurors,  while  considering  ver- 
dict, facts  within  his  personal  knowledge; 
but  should  make  tbe  same  known  during 
tbe  trial  and  testify  as  a  witness.  Richard* 
V.  State.  36  Neb.  17  (53  N.  W.  1027). 

■istake  of  Jurors. 

820.  (1881.)  The  prisoner  was  Indicted 
aad  convicted  of  tbe  crime  of  horse-stealing. 
A  motion  was  made  to  set  aside  the  verdict 
and  for  a  new  trial,  one  of  the  grounds  be- 
ing the  mistake  of  certain  of  the  jurors,  as 
shown  by  ^elr  affidavit,  which  was  in  sub- 
stance tbat  they  supposed  the  offense  to 
amount  only  to  petit  larceny  If  tbe  value 
of  the  animal  stolen  were  returned  by  them 
as  being  less  than  thirty-five  dollars;  tAat 
"they  did  not  Intend  to  convict  the  said 
defendant  of  a  felony,  but  that  they  in- 
tended to  convict  him  of  petit  larceny  only," 
and  that  they  "were  of  the  opinion  that  the 
said  defendant  was  not  guilty  of  a  greater 
crime  than  petit  larceny."  Held,  that  this 
mistake  of  the  JuroiB  furnished  no  ground 
for  setting  tbe  verdict  aside  since  the  Jnry 
have  nothing  to  do  with  fixing  the  punish- 
ment Welts  V.  State,  11  Neb.  409  (  9  N.  W. 
552). 

ITrglng  or  coercing  verdict. 

831.  (1902.)  The  ancient  practice  of 
keeping  tbe  jury  out  while  deliberating, 
without  food,  drink.  Are.  light  or  opportunity 
for  sleep,  was  never  In  vogue  in  this  state. 
The  rule  is  that  a  verdict  cannot  stand 
which  Is  the  result  of  any  species  of  coer- 
cion. R«*9€lt  V.  State,  66  Neb.  497  (92  N.  W. 
751;  60  L.  R.  A.  424). 

832.  (1902.)  The  length  of  Ume  a  Jury 
shall  be  kept  together  in  consultation,  is  a 
matter  over  which  the  trial  court  has  a  large 
discretionary  power;  but  the  verdict  must 
In  every  case  represent  Intellectual  convic- 


tion and  not  mere  lack  of  physical  endur- 
ance. Rut$ell  V,  State,  66  Neb.  497;  (92  N. 
W.  751;  60  L.  R.  A.  424). 

833.  (1902.)  The  fact  that  a  jury  has 
been  kept  together  an  unusually  long  time 
without  reasonable  opportuni^  for  sleep, 
will  not  violate  the  verdict  if  It  is  shown 
that  tbe  agreement  was  deliberate  and  vol- 
xmtary  and  not  due  to  fatigue  or  exhaustion. 
Ruaaell  v.  State,  66  Neb.  497  (92  N.  W.  761). 

834.  (1903.)  The  Ume  which  Jurors  ahalt 
be  kept  together  before  they  are  finally  dis- 
charged because  of  their  inability  to  agree 
on  a  verdict  rests  largely  In  the  discretion 
of  the  trial  court,  but  this  Is  a  legal  discre- 
tion, and  if  legal  rules  and  principles  govern- 
ing are  transgressed,  the  action  cannot  be 
upheld.  Jannke  v.  State,  68  Neb.  154  (94 
N.  "W.  168). 

835.  (1903.)  Where  the  jury,  after  being 
kept  together  for  an  unusual  length  of  time, 
have  returned,  a  verdict  of  guilty,  and  there 
is  nothing  In  the  record  inconsistent  with 
the  view  that  it  was  agreed  to  voluntarily 
by  all  tbe  Jurors  solely  from  a  consideration 
of  the  evidence  and  the  Instructions  of  the 
court  unaffected  by  anything  In  the  nature 
of  coercion,  the  verdict  will  not  be  disturbed. 
Jahnke  v.  State,  68  Neb.  154  (94  N.  W.  158). 

835a.  (1907.)  Tbe  case  was  submitted  to 
the  Jury  on  Friday.  The  next  day  It  was  an 
nounced  that  there  was  a  chance  for  au 
agreement.  The  Judge  then  told  the  Jury 
that  he  would  soon  leave  and  would  not  be 
back  until  Monday  evening,  and  authorized 
them  to  separate  only  In  the  event  they 
reached  a  verdict  Monday  evening.  Three 
hours  later,  and  before  the  adjournment  of 
the  court,  the  jury  returned  its  verdict. 
Held,  That  the  ve/dict  should  not  be  set 
aside.  Oebhardt  v.  State,  80  Neb.  363  (114 
N.  W.  290). 

Discharge. 

836.  (1885.)  Where  a  Jury  In  a  criminal 
case  Is  discharged  for  any  of  the  causes 
mentioned  In  section  485  of  the  criminal 
code,  the  record  must  show  tbe  necessity 
for  such  discharge.  State  v.  Sohuchardt,  18 
Neb.  454  (25  N.  W.  722). 

837.  (1885.)  Tbe  authority  of  a  judge  of  . 
the  district  court  in  the  trial  of  a  criminal 
case  to  discbarge  the  Jury  In  the  event  of 
disagreement,  without  the'  consent  of  the 
prisoner,  can  only  be  exercised  after  the 
Jury  have  been  In  consultation  for  so  long 
a  time  that  there  la  no  reasonable  proba- 
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bfUty  that  they  will  agree.  State  v.  Shuch- 
ardt.  18  Neb.  4S4  (25  N.  W.  722). 

838.  (ISSS.)  Where  a  cause  was  sub- 
mitted to  tbe  jury  at  7  o'clock  P.  M.  and  the 
Jury  at  6  A.  M.  next  day  reported  to  the 
judge  that  they  were  unable  to  agree,  and 
were  discharged  by  him  without  the  consent 
of  the  prisoner,  or  notice  to  him  or  his  at- 
torney, held,  that  the  discharge  of  the  jury 
was  unauthorized,  and  the  prisoner  was  en- 
titled to  be  released.  State  v.  Bhitchardt,  18 
Neb.  464  (25  N.  W.  722). 

J.  Verdict 
Conviction  of  lesser  degree  than  that 
charged,  see  Indictment'  and  Information,  f  S 
133-142. 

Returning  verdict  to  disagree  as  con- 
tempt, see  Contempt,  i  13. 

Finding  of  value  ot  ,8tolen  property,  see 

Larceny,  8iS  127-136. 

Necessity  in  general. 

839.  (1892.)  While  in  a  cItU  action  the 
failure  of  the  court  to  find  the  fa^ts  upon 
which  the  Judgment  la  predicated  is  ground 
of  error,  but  does  not  render  the  Judgment 
voI0,  yet  In  a  criminal  prosecution,  where 
the  accused  has  pleaded  "not  guilty,"  there 
must  be  a  finding  or  verdict  of  guilty  to  sus- 
tain a  sentence.  Atwood  v.  Atwater,_Zi  Neb. 
402  (51  N.  W.  1073). 

Statement  of  inability  to  agree. 

840.  (1880.)  A  Jury  should  not  be  per- 
mitted to  return,  in  place  of  a  verdict,  a 
statement  that  they  had  agreed  to  dis^ree, 
and  if  tbey  do  so  they  are  liable  to  fine  and 
Imprisonment  for  contempt.  Greene  v.  State, 
10  Neb.  102  (4  N.  W.  422). 

Rendition  and  reception. 

841.  (1880.)  The  verdict  must  be  af- 
firmed in  open  court,  and  where  the  Jury  re- 
turn during  an  adjournment,  and  their  rer- 
dict  is  received  and  they  are  discharged,  it 
is  a  privy  verdict  and  ot  no  force  or  effect. 
LongfeUmo  v.  State,  10  Neb.  106  (4  N.  W. 
420). 

Signature. 

842.  (1878.)    The  foreman  of  the  jury 

not  having  affixed  his  official  character  to 
his  signature  when  the  verdict  was  brought 
into  court,  it  was  not  error  to  permit  him  to 
do  so  In  open  court  and  In  the  presence  of 
the  Jury  before  they  were  discharged. 
Clough  V.  State,  7  Neb.  320. 

843.  (1905.)  If  the  record  shows  that  T. 
Bianlcenbeckler  was  a  member  of  the  jury. 
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and  tbe  verdict  Is  signed  "T.  P.  Blanken- 

beckler.  Foreman,"  It  will  be  presumed  that 
the  person  so  signing  was  the  same  person 
designated  as  T.  Blankenbeckler  In  impanel- 
ing the  jury.  Keeler  v.  State,  73  Neb.  441 
(103  N.  W.  64). 

Sufficiency  in  general. 

844.  (1877.)  A  verdict  in  these  words; 
"We.  the  jury,  selected,  impaneled  and  sworn 
In  the  above  entitled  cause,  do  find  the  de- 
fendant, WilUam  M.  Preuit,  guilty  of  mur- 
der In  tbe  first  degree,"  is  suflident,  with- 
out adding  "In  manner  and  form,"  etc.  Preuit 
V.  People,  5  Neb.  377. 

845.  (1899.)  A  verdict  omitting  a  finding 
as  to  an  essential  element  of  the  crime 
charged  will  not  support  a  sentence,  and  a 
judgment  rendered  on  such  a  verdict  is  void. 
Holmes  V.  State.  58  Neb.  297  (78N.W.  641). 

846.  (1905.)  Verdicts  in  criminal  cases 
should  be  certain  and  import  a  defiinite 
meaning  free  from  ambiguity.  If  the  mean- 
ing of  the  verdict  In  the  light  of  tbe  whole 
record  Is  clear,  beyond  any  reasonable 
doubt.  It  is  sufficient.  Keeler  v.  State,  73 
Neb.  441  (103  N.  W.  64). 

846a.  (1907.)  Where  the  state  In  a 
criminal  prosecution  elects  to  proceed  apon 
one  of  several  counts  contained  in  the  In- 
formation, and  by  the  instructions  of  the 
court  the  Jury  are  told,  In  effect,  that  their 
verdict  must  respond  to  the  charge  con- 
tained In  that  count,  a  verdict  ot  guilty,  as 
charged  in  the  information,  is  sufficient. 
Brtdgea  v.  State,  80  Neb.  91  (IIS  N.  W. 
1048). 

Designation  of  parties. 

847.  (1877.)  A  verdict  must  designate 
the  defendant  as  the  guilty  party.  Williawu 
V.  State,  6  Neb.  334. 

Assessment  of  punishment. 

848.  (1874.)  Provisions  of  the  criminal 
code  of  1866,  that  the  Jury,  in  aU  cases 
where  the  punishment  shall  be  by  conflne- 
ment  In  the  penitentiary,  shall  fix  the  term 
of  Imprisonment,  are  not  affected  by  the 
enactment  of  the  criminal  code  of  1873, 
where  an  offense  Is  committed  and  an  in- 
dictment Isid  under  the  former  code.  Cow 
V.  State,  3  Neb.  857. 

Several  counts. 

849.  (1876.)  Upon  the  trial  of  an  in- 
dictment two  connts  for  larceny  and  two 
counts  for  receiving  stolen  property  the 
Jury  returned  a  verdict  of  guilty  on  the  lar- 
ceny counts,  and  not  guilty  on  the  others, 


946 


Digitized  by 


Google 


1850 


CRIMINAL  LAW. 


isea 


and  also  found  "the  propert?  described  in 
the  indictment  to  be  of  the  value  of  one 
hundred  and  fifteen  dollars."  Held,  In  the 
absence  of  any  evidence  upon  the  counts  for 
receiving  stolen  property,  that  the  valuation 
would  apply  on  the  property  mentioned  In 
the  larceny  counts.  Thompson  v.  State,  4 
Neb.  524. 

850.  (1886.)  Where  distinct  offenses  are 
charged  in  separate  counts  of  an  Indictment, 
the  jury  must  either  return  a  general  ver- 
dict of  not  guilty  or  respond  to  each  charge 
In  their  flnding-  Casey  v.  State,  20  Neb.  138 
(29  N.  W.  264).  [Overruled.  Ford  v.  State, 
79  Neb.  309,  112  N.  W.  606.] 

851.  (1892.)  A  verdict  ot  conviction  un-- 
der  one  of  two  counts,  each  charging  a 
separate  offense,  and  of  acquittal  under  the 
other,  18  not  reversible,  though  the  evidence 
would  have  warranted  a  convlcticm  under 
both.  Weinecke  v.  mate.  34  Neb.  14  (SI  N. 
W.  307). 

852.  (1895.)  A  verdict  of  guilty,  respon- 
sive separately  to  each  of  two  counts  ot  an 
information,  both  counts  charging  one 
crime,  should  be  treated.  In  entering  Judg- 
ment, as  Ihon^  both  elements  of  the  crime 
had  been  embraced  In  a  single  count  Orif- 
fen  V.  State,  46  ffeb.  282  (64  N.  W.  966). 

853.  (1397.)  A  general  verdict  of  guilty 
against  a  defendant  on  an  Indictment  con- 
sisting of  two  or  more  counts  which  charge 
a  single  offense,  Is  aufflclent  without  specify- 
ing the  count  on  which  the  jury  find  him 
guilty.  Hurn>urt  v.  State,  52  Neb.  428  (72 
N.  W.  471). 

854.  (1907.)  Where  several  counts  are 
included  In  the  Bame  Information,  a  con- 
viction on  one  count  may  be  sustained,  al- 
though the  Jury  Ignore  the  others,  and  a 
judgment  upon  one  of  several  counts,  with 
no  verdict  as  to  the  others,  operates  as  an 
acquittal  on  the  other  counts.  Ford  v. 
State,  79  Neb.  309  (112  N.  W.  606). 

notion  to  quash. 

855.  (1894.)  Piling  a  motion  to  quash 
a  verdict  more  than  three  days  after  rendi- 
tion thereof  is  equlvalant  to  amending  a 
motion  for  a  new  trial  at  that  time,  which 
cannot  be  done.  Willis  v.  State,  43  Neb.  102 
(61  N.  W.  254). 

Xm.  MOTION  FOB  NEW  TRIAL,  AND 
IN  AJIBEST. 

Necessity  of  motion  for  new  trial  In 
habeas  corpus,  see  Ba1>eaa  Corpus,  8f  53-5S. 

Necessity  of  motion  to  present  question 
for  review,  see  post,  fiS  977-988. 


Jurisdiction  to  grant  new  trial. 

856.  (1889.)  The  supreme  court  has  no 
jurisdiction  as  a  court  of  equity,  in  an 
action  instituted  originally  before  it,  to  va* 
cate  a  Judgment  and  grant  a  new  trial  in 
a  criminal  prosecution.  Such  Jurisdiction 
Is  not  conferred  by  section  2  of  article  VI  of 
the  constitution,  which  gives  the  supreme 
court  original  jurisdiction  !n  "civil  cases  In 
which  the  state  shall  be  a  party,"  said 
clauses  referring  only  to  civil  actions,  dis- 
tinguished from  criminal  causes.  Paulson 
V.  State,  25  Neb.  344  (41  N.  W.  249). 

857.  (1893.)  The  supreme  court  has  no 
original  juilsdlction  or  authority  to  vacate 
a  judgment  and  grant  a  new  trial  -in  a 
cause  tried  and  determined  In  a  district 
court.  The  jurisdiction  ot  the  supreme 
court  to  grant  a  new  trial  in  such  case  is 
appellate  only.  Vincent  v.  State,  37  Neb. 
672  (56  N.  W.  320). 

858.  (1897.)  A  judge  of  the  district 
court,  within  his  own  Judicial  district,  has 
Jurisdiction  to  and  may  hear  and  determine 
a  motion  for  new  trial  in  a  case  wherein 
the  judge  of  another  district  presided  dur- 
ing the  trial,  but,  before  the  hearing  of  the 
motion  for  new  trial,  has  ceased  to  preside. 
Lauder  v.  State,  60  Neb.  140  (69  N.  W.  776). 

859.  (1904.)  A  court  of  equity  will  not 
interfere  for  the  purpose  ot  granting  a  new 
trial  in  a  criminal  case  on  the  ground  of 
newly  discovered  evidence.  Hubbard  v. 
State,  72  Neb.  62  (100  N.  W.  168). 

Power  to  grant  in  generaL 

860.  (1876.)  At  common  law  courts  bad 
no  power  to  grant  new  trials  in  cases  of 
felony,  and  it  was  held  that  they  had  no 
power  to  revise  or  correct  their  Judgments 
in  such  cases.  Consequently  if  the  sentence 
of  a  prisoner  was  so  detective  as  to  Invali- 
date the  judgment,  he  was  discharged.  But 
this  doctrine  is  now  overruled.  Dodge  v. 
State,  4  Neb.  220. 

861.  (1904.)  The  authority  and  Juris- 
diction of  the  district  courts  to  grant  new 

trials  in  criminal  cases  are  derived  from 
the  statute,  to  which  resort  must  be  had  in 
determining  the  extent  of  their  powers  re- 
garding the  subject.  Hubbard  v.  State,  72 
Neb.  62  (100  N.  W.  153). 

Discretion  of  court. 

862.  (1878.)  The  granting  of  a  new  trial 
in  a  criminal  case  la  within  the  exclusive 
discretion  of  the  trial  court;  and  If  that 
court,  on  application  duly  made,  refuse  to 
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act  upon  ft,  It  will  be  compelled  to  do  so, 
unless  such  action  could  advantage  the  pris- 
oner only  by  overriding  a  well  established 
rule  ot  criminal  procedure.  Olough  v.  State, 
7  Neb.  361. 

Disqualification  ot  juror. 

863-  (1878.)  Before  a  motion  for  a  naw 
trial  can  be  properly  granted  on  the  ground 
of  a  previous  expression  ot  opinion  by  a 
juror,  unfavorable  to  the  accused.  It  must 
appear  by  the  affidavits  of  both  the  prisoner 
and  his  counsel  that  neither  of  them  had 
any  knowledge  before  the  verdict  wu 
rendered  of  the  expression  of  such  opinion. 
Clough  V.  State,  7  Neb.  320. 

864.  (1894.)  Ordinarily,  the  discretion 
of  the  trial  Judge  in  overruling  a  motion  for 
a  new  trial  will  not  be  disturbed  when  the 
sole  grounds  for  said  motion  are  admissions 
of  a  Juror  as  to  his  knowledge  of  the  cnar- 
acter  of  the  accused,  when  such  admissions 
have  no  reference  to  the  facts  tried,  espe- 
cially when  upon  his  voir  dire  examination 
such  juror  had  answered  that  be  had  no 
bias  or  prejudice  which  would  prevent  im- 
partial action  on  his  part.  Lamb  v.  8taie, 
41  Neb.  356  (59  N.  W.  895). 

Bulings  on  plea  in  abatement. 

865.  (1883.)  The  ruling  ot  the  court  on 
a  plea  in  abatement  la  not  ground  for  a 
motion  for  a  new  trial.  Bohanan  v.  State, 
15  Neb.  200  (18  N.  W.  129). 

Absence  of  witness. 

866.  (1397.)  A  new  trial  should  not  be 
allowed  on  account  of  the  absence  of  a  wit- 
ness who,  on  a  subsequent  day  of  the  trial, 
attends  and  testifies  for  the  complaining 
party.  Morgan  v.  State,  51  Neb.  672  (71  N. 
W.  788). 

UiBConduct  of  counsel. 

867.  (1894.)  It  Is  the  duty  of  the  pre- 
siding Julse,  whether  so  requested  or  not, 
to  protect  the  court  by  an  enforcement  of  the 
rules  essential  to  an  orderly  and  impartial 
administration  of  the  law;  and  should  an 
attorney  persist  In  attempting  to  infiuence 
the  Jury  by  reference  to  facts  not  in  evi- 
dence, or  Bjipeals  to  prejudice  unwarranted 
by  the  proofs,  the  court  should  not  hesitate, 
on  motion,  to  set  aside  a  verdict  In  his 
favor,  although  no  objection  may  have  been 
Interposed  when  the  offense  was  committed. 
HUl  V.  State.  42  Neb.  503  (60  N.  W.  916). 

Newly  diseoTered  eridence. 

868.  (1879.)  It  is  a  general  rule,  appli- 
cable in  capital  as  well  as  in  other  cases, 


that  a  new  trial  will  not  be  granted  on  tbe 
ground  of  newly  discovered  evidoice  when 
such  evidence  would  be  cumulative  merely. 
St.  Louis  V.  State,  8  Neb.  405. 

869.  (1879.)  In  an  application  for  a  neir 
trial  on  the  ground  of  newly  discovered  evi- 
dence the  statute  expressly  requires  the  ap- 
plicant to  show  that  the  newly  dfscorered 
evidence  could  not  with  reasonable  diligence 
have  been  discovered  and  produced  at  the 
trial.  St.  Louis  v.  State,  8  Neb.  405;  (1897) 
Mills  V.  State,  S3  Neb.  263  (73  N.  W.  761); 
(1905)  TurJejf  v.  State,  74  Neb.  471  (104  N. 
W.  934). 

870.  (1882.)  A  new  trial  will  not  be 
granted  on  the  ground  of  newly  discovered 
evidence,  when  such  evidence.  If  produced, 
could  hav)  no  greater  effect  than  to  dis- 
credit a  party  as  a  witness  In  his  own  be- 
half; or  discredit  some  of  the  witnesses  on 
the  opposite  side.  Ogden  v.  state,  13  Neb. 
436  (14  N.  W.  165). 

871.  (1886.)  Newly  discovered  evidence 
of  distinct  and  Independent  tacts  of  s  dif- 
ferent character,  thou^  it  may  tend  to  » 
tablish  the  same  ground  of  defense,  is  not 
cumulative  within  the  rule.  Casey  v.  State. 
20  Neb.  138  (29  N.  W.  264). 

872.  (1893.)  A  motion  tor  a  new  trial 
should  he  granted  on  the  ground  of  newly 
discovered  evidence  tending  to  impescn  a 
witness  by  showing  declarations  cootradict- 

Ing  his  testimony,  where  such  evidence  is 
of  so  controlling  a  character  that  It  would 
probably  change  the  verdict.  Bailey  v.  State, 
36  Neb.  808  (55  N.  W.  241). 

873.  (1893.)  In  a  prosecution  f6r  sdnl* 
tery  the  only  evidence  of  defendant's  w&t- 
riage  was  that  of  the  complaining  witness, 
the  woman  alleged  to  be  defendant's  wife.  . 
The  marriage  relied  upon  was  by  words  ot 
consent  without  the  presence  of  a  solemnis- 
ing officer  or  ot  witnesses.  A  new  trial  wu 
asked  on  the  grounds  of  newly  diseorerel 
evidence,  the  affidavits  removing  every  ques- 
tion o(  negligence  in  procuring  the  evidence. 
The  newly  discovered  evidence  alleged  con- 
sisted of  the  declaration  of  the  complaining 
witness  contradicting  her  testimony  as  to 
the  marriage.  Seld,  That  under  these  cir- 
cumstances the  motion  sliould  have  been 
sustained.  Bailey  v.  State,  36  Neb.  808  (  55 
N.  W.  241). 

874.  (1S97.)  The  denial  of  a  moaon  for 
a  new  trial  upon  the  ground  of  newly  dis- 
covered evidence  will  not  be  held  erroneous 
when  it  appears  that  the  newly  discovered 
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evidence  Is  camulatlTe  and  would  not  prob* 
ably  change  the  result  already  reached. 

Davis  V.  State,  51  Neb.  301  (70  N.  W.  984). 

876.  (1898.)  A  new  trial  should  not  be 
granted  a  party  on  the  ground  of  newly 
discovered  evidence,  unless  he  makes  it  ap- 
pear that  the  newly  discovered  evidence  is 
material  (or  him,  and  that  he  could  not  by 
the  exercise  of  reasonable  diligence  have 
discovered  and  produced  it  at  the  trial. 
Cunningham  v.  State,  66  Neb.  691  (77  N.  W. 
60). 

876.  (1904.)  The  provisions  of  sections 
490-492  of  the  criminal  code,  regarding  the 
granting  of  new  trials  In  criminal  cases  on 
the  ground  of  newly  discovered  evidence, 
are  the  exclusive  source  of  power  of  the 
district  court  to  grant  such  new  trials. 
Hubhard  V.  State,  72  Neh.  62  (100  N.  W. 
163). 

877.  (1904.)  In  capital  cases  a  new  trial 
•should  not  be  allowed  on  account  of  newly 
discovered  evidence  unless  Its  Introduction 
on  the  trial  might  have  been  beneficial  to 
the  defendant,  and  might  have  led  to  a  dif- 
ferent result  lAlUe  v.  State,  72  Neb.  228 
■(100  N.  W.  316.) 

877a.  ( 1907. )  Newly  discovered  evi- 
dence which  is  doubtful  in  Its  character, 
and  is  merely  cumulative,  is  not  a  sufficient 
ground  for  a  new  trial.  Clementt  v.  State, 
80  Neb.  313  (114  N.  W.  271). 

Application  for  new  trial. 

878.  (1876.)  In  criminal,  as  well  as  in 
-civil  cas^  all  the  reasons  known  to  exist 
for  setting  ulde  the  verdict,  and  granting  a 
new  trial,  should  he  set  forth  in  the  motion 
therefor.  Dodge  v.  State,  4  Neb.  220. 

879.  (1892.)  Under  section  491  of  the 
-criminal  code,  as  amended  In  1881,  In  as- 
signing the  grounds  for  a  new  trial  It  Is 
sufficient  to  assign  the  same  In  the  language 
of  the  statute  and  without  further  or  other 
[Hirtleularity.  McNamee  v.  State,  34  Neb. 
288  (61  N.  W.  821). 

 Time  for  making. 

880.  (1886.)  The  grounds  upon  which 
a  new  trial  may  be  granted  In  a  criminal 
case  are  prescribed  by  statute  and  the  mo- 
tion therefor  must  be  filed  at  the  term  at 
which  the  verdict  Is  rendered,  and,  except 
for  newly  discovered  evidence,  within  three 
days  after  the  verdict  was  rendered,  unless 
anavoldahly  prevented.  Bradshaw  v.  State, 
19  Neh.  644  (28  N.  W.  323) ;  (1887)  Ex  parte 
Holmet,  21  Neh.  324  (32  N.  W.  69);  (1891) 
Davia  V.  State,  31  Neb.  240  (47  N.  W.  861). 


881.  (1886.)  A  motion  tor  a  new  trial 
on  the  ground  of  newly  discovered  evidence. 
In  a  criminal  case,  filed  more  than  two 
years  after  judgment  was  rendered  was 
properly  overruled  aed  dismissed.  Bradshaw 
V.  State,  19  Neb.  644  (28  N.  W.  323). 

882.  (1887.)  The  filing  of  a  motion  for 
a  new  trial  at  a  term  of  the  district  court 
subsequent  to  the  term  at  which  a  defend- 
ant was  tried  and  convicted,  and  six  months 
after  he  had  been  imprisoned  In  the  peni- 
tentiary tor  the  purpose  of  serving  out  his 
sentence,  would  confer  no  authority  upon 
such  district  court  to  set  aside  the  ver'dlct 
and  judgment  and  grant  a  new  triaL  And 
in  such  case,  where  the  motion  was  su- 
stained and  a  new  trial  granted,  the  order 
being  void,  the  warden  of  the  penitentiary 
would  have  no  authority  to  surrender  the 
prisoner  to  the  sheriff  of  the  county  In 
which  such  conviction  was  bad.  Ex  parte 
Holme*,  21  Neb.  324  (32  N.  W.  69). 

883.  (1904.)  The  provisions  of  section 
318  of  the  code,  authorizing  the  granting  of 
new  trials  In  cIvU  actions  at  a  subsequent 
term  to  that  at  which  the  Judgment  was 
rendered,  on  the  ground  of  newly  discov- 
ered evidence,  are  not  applicable  to  the 
granting  of  new  trials  In  criminal  cases. 
Hublmrd  v.  State,  72  Neb.  62  (100  N.  W. 
153). 

884.  (1904.)  The  district  court  possesses 
no  inherent  or  common  law  power  to  grant 
new  trials  in  criminal  cases,  on  the  ground 
of  newly  discovered  evidence,  at  a  subse- 
quent term  to  that  at  which  a  verdict  of 
guilty  was  found.  Hubbard  v.  State,  72  Neb. 
62  (100  N.  W.  168). 

—  v  —  Affidavits. 

886.  (1880.)  On  the  hearing  ot  a  motion 
for  a  new  trial  one  of  the  attorneys  for  the 
accused  made  an  affidavit  that  the  verdict 
was  received  by  the  Judge  during  an  adjourn- 
ment ot  The  court,  which  was  not  denied. 
The  contents  ot  the  affidavit  were  stated  to 
the  court,  and  the  affidavit  Itself  handed  to 
the  district  attorney  for  examination,  but  It 
was  not  filed  until  after  the  hearing.  Held, 
the  objection.  If  any,  must  be  made  to  Its  In- 
troduction as  evidence;  and  it  not  so  made 
is  waived,  hongfellovo  v.  State,  10  Neh.  106 
(4  N.  W.  420). 

 Statements,  affldavltB  and  teatlmony 

of  Jurors. 

886.  (1900.)  The  affidavit  ot  Jurors  re- 
lating to  the  arguments  or  statements  made 
hy  them  while  didlheratlng  upon  their  ver- 
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diet  may  not  be  received  to  impeach  the  ver- 
dict. Welsh  V.  State,  60  Neb.  101  (82  N.  W. 
368). 

887.  (1901.)  The  verdict  of  a  Jury  can- 
not be  impeached  by  ooe  of  the  jurors  on  the 
ground  that  he  misunderstood  the  evidence 
of  one  of  the  witnesses.  Coil  v.  State,  62 
Neb.  15  (S6  N.  W.  926). 

888.  (1901.)  Affidavits  of  Jurors  to  the 
effect  that  they  believed  that  the  Jury  could 
fix  the  term  of  imprisonment  at  five  years, 
or  they  would  not  have  agreed  to  a  verdict 
of  guilty  of  murder  In  the  second  degree, 
cannot  be  received  to  impeach  their  verdict 
returned  in  open  court,  and  assented  to  by 
them  in  the  poll  of  the  Jury.  Coil  v.  State. 
€2  Neb.  16  (86  N.  W.  925). 

889.  (1901.)  A  juror  cannot  be  heard  to 
impeach  his  own  verdict  by  showing  that  he 
reasoned  from  false  premises  or  adopted  an 

illegitimate  method  in  reaching  a  conclusion. 
Savory  v.  State,  62  Neb.  166  (87  N.  W.  34). 

890.  (1901.)  Statements  of  a  Jurorafter 
trial  aa  to  the  manner  of  arriving  at  a  ver- 
dict during  the  deliberatioiui  of  the  Jury  can* 
not  be  testified  to  by  others  for  the  purpose 
of  vitiating  the  verdict  Such  testimony  Is 
incompeteut  as  hearsay.  Savarj/  v.  Btate,  62 
Neb.  166  (87  N.  W.  34). 

891.  (1901.)  A  statement  made  by  a  Ju- 
ror after  trial,  and  when  not  under  oath, 
tending  to  impeach  bis  verdict  is  Insufficient 
to  rebut  and  overcome  the  presumption  aris- 
ing from  the  record  that  the  verdict  returned 
under  oath  and  assented  t<>  by  the  Jury  was 
the  result  of  the  deliberation  of  the  Jury  on 
the  evidence  In  the  case.  Savary  v.  State, 
62  Neb.  166  (87  N.  W.  34). 

— ■■    PresMice  of  accused  at  hearing. 

892.  (1897.)  One  convicted  of  a  felony 
who  was  represented  by  counsel  cannot,  as  a 
matter  of  right,  insist  on  being  present  in 

court  when  his  motion  for  a  new  trial  is 
filed,  argued,  or  decided.  DavU  v.  State,  51 
Neb.  301  (70  N.  W.  984). 

■  ■  Determination. 

893.  (1386.)  Motion  for  new  trial  al- 
leged facts  and  reasons  therefor  not  shown 
by  the  record,  and  which  were  supported  by 
affidavits.  Counter-affidavits  were  filed  In 
which  all  the  allegations  in  the  motion  tor  a 
new  trial  were  disproved.  Hetd,  That  the 
denial  of  the  motion  by  the  district  court 
was  correct.  Marion  v  State,  20  Neb.  233 
(29  N.  W.  911;  57  Am.  Rep.  825). 

894.  (1895.)    Where  an  affidalvt  in  sup- 


port of  a  motion  for  a  new  trial  avers  that 
certain  jurors,  while  the  Jury  was  deliiierat- 
Ing,  stated  to  the  Others  that  a  certain  wit- 
ness tor  the  defense,  was  an  unctiaate  woman 
and  unworthy  of  belief,  and  such  averment 
was  not  Jenied  by  the  state,  the  trial  court 
is  not  obliged  to  take  the  statements  as  true. 
Tracev  v.  State,  46  Neb.  861  (64  N.  W.  1069). 

895.  (1895.)  Whether  there  had  been 
misconduct  of  the  Jury  was  a  question  of  fact 

for  the  district  Judge;  and  In  trying  such  is- 
sue the  district  Judge  had  a  right  to  weiga 
and  consider^  as  against  the  statements  In 
the  impeaching  affidavit,  the  presumption  of 
law  that  the  Jurora  had  obeyed  their  oatha. 
Traeejf  v.  State,  46  Neb.  361  (64  N.  W.  1069). 

896.  (1895.)  It  is  not  error  to  refuse  a 
new  trial  on  the  ground  of  newly  discovered 
evidence  when  the  statements  In  the  affidavit 
upon  which  it  is  based  are  contradicted  by 
the  sworn  evidence  ot  the  proposed  witness. 
HouBh  V.  State,  43  Neb.  163  (61  N.  W.  671). 

897.  (1901.)  Affidavits  In  support  of  a 
motion  for  a  new  trial,  on  the  ground  that 
a  witness  for  the  state  was  not  allowed  to 
correct  an  alleged  mistake  In  his  testtmony, 
and  exception  to  the  ruling  of  tbe  court 
thereon,  held  without  merit,  since  from  the 
record  and  the  affidavits  It  appears  that  no 
mistake  had  been  made.  Coil  v.  State,  62 
Neb.  15  (86  N.  W.  925). 

898.  (1902.)  A  motion  ton  a  new  trial  is 
properly  dealt  with  as  an  entirety.  If  it  can- 
not be  sustained  in  the  form  In  which  it  Is 
presented,  it  Is  not  error  to  overrule  IL  Reed 
V.  State,  156  Neb.  184  (92  N.  W.  321). 

ConTictlon  under  separate  counts. 

899.  (1899.)  Where  an  Information,  In 
different  counts,  charges  separate  and  dis- 
tinct crimes,  and  the  accused,  on  the  trial.  Is 
acquitted  on  a  count  chaining  another  crime, 
a  new  trial  can  be  granted  only  on  the  count 
upon  which  a  conviction  was  bad  on  tne 
former  trial.  Qeorge  v.  State,  59  Neb.  163 
(80  N.  W.  486). 

900.  (1899.)  Where  a  crime  consisting 
of  several  degrees  Is  charged  In  different 
counts  ot  an  information,  the  allowance  of 
a  new  trial  goes  to  the  whole  case.  Oeorffe 
V.  State,  69  Neb.  163  (80  N.  W.  486). 

Joint  application. 

901.  (1884.)    A  motion  for  a  new  trial  Is 

indivisible,  and  when  made  jointly  by  tm 
or  more  parties.  If  it  cannot  be  allowed  aa  to 
all,  it  must  be  overruled  as  to  all.  Duteker 
V.  State,  16  Neb.  30  (19  N.  W.  612). 
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Orounds  for  arrest  of  judgment. 

902.  (1876.)  Want  of  jurisdiction  and  In- 
sufficiency of  tbe  indictment,  are  the  only 
grounds  for  arrest  of  judgment,  under  me 

criminal  code.   Dodge  v.  State,  4  Neb.  220. 

903.  (1900.)  If  at  a  subsequent  term  of 
the  court  to  tbe  one  at  which  defendant  was 
bold  to  answer,  an  information  is  filed  and 
defendant  pleads  not  guilty,  the  court  has 
power  to  try  the  issue  raised;  and  after  ver^ 
diet  of  conviction  has  been  rendered,  It  is 
not  error  to  deny  a  motion  In  arrest  of  judg- 
ment. Leisenberg  v.  State,  60  Neb.  628  (84 
N.  W.  6). 

XIV.  JtTDOHENT,  SENTENCE  ANI) 
FINAL  COUUITllBNT. 

Commitment  for  non-payment  of  fines,  see 
Fines,  851-5. 

Conviction  as  accessory  under  Indictment 
cliarglng  defendants  as  principals,  see  In- 
dictment and  Information,  i  lila. 

Excessive  sentence  as  grounds  for  writ  of 
habeas  corpus,  see  Hatteas  Corpus,  S  20. 

Release  from  void  sentence,  see  Habeas 
corpus,  ii  14-16. 

Excessive  sentence  for  Itidnapplng,  see 
Kidnapping,  i  5. 

Commutation  of  sentence,  see  Pardon,  §  5. 

E^cesslveness  of  sentence  for  larceny,  see 
Larceny,  139-141. 

Discretion  of  court  in  fixing  sentence,  see 
post,  1 1074 

Reduction  of  sentence  by  appellate  court, 
see  post,  §4  1147-1149. 

Jurisdiction. 

903a.  (1897.)  Jurisdiction  to  pronounce 
a  particular  sentence  is  as  essential  as  juris- 
diction of  the  person  and  subject  matter.  In 
re  McVey,  50  Neb.  481  (70  N.  W.  51). 

904.  (1901.)  '  A  judge  may  receive,  at 
chambers,  a  plea  of  guilt  and  pass  sentence 
on  one  charged  with  a  felony  in  a  county  of 
the  district  other  than  that  in  which  the 
prosecution  was  instituted.  McCarty  v.  Bop- 
kins,  61  Neb.  550  (  85  N.  W.  640). 

Formalities  in  pronouncing  sentence. 

905.  (1895.)  The  district  court  In  pro- 
nouncing sentence  on  a  felon  has  no  author- 
ity to  coerce  an  answer  from  a  prisoner  to 
any  question  whatever;  but  what  inquiries 
the  court  shall  make  of  such  a  prisoner, 
aside  from  the  Inquiries  provided  by  statute, 
or  whether  any,  is  a  matter  resting  entirely 
in  its  discretion.  Tracey  v.  State,  46  Neb. 
361  (64  N.  W.  1069). 


906.  (1895.)  A  district  court,  T/hen  called 
upon  to  pronounce  judgment  against  a  per- 
son convicted  of  a  felony,  is  not  limited  to 
the  sole  quoBtion  whether  the  person-  so 
convicted  has  anything  to  say  why  judg- 
ment should  not  be  pronounced  against  him. 
Tracey  v.  State,  46  Neb.  361  (64  N.  W.  1069). 

907.  (1902.)  Section  495  of  the  criminal 
code,  providing  that,  before  sentence  is  pro- 
nounced in  a  criminal  case,  defendant  must 
be  Informed  of  the  verdict  of  the  jury,  and 
asked  whether  he  has  anything  to  say  why 
judgment  should  not  be  pronounced  against 
him,  is  mandatory,  so  that  where,  after  a 
verdict  of  guilty,  sentence  has  been  pro- 
nounced without  complying  with  the  provis- 
ions of  said  section  495,  <.he  Judgment  will 
he  reversed,  and  cause  remanded  for  judg- 
ment and  sentence  In  conformity  with  the 
statute.  McCormick  v.  State,  66  Neb.  337  (92 
N.  W.  606). 

Sentence  on  conviction  on  different  counts. 

908.  (1889.)  In  a  prosecution  under  an 
Indictment  containing  a  number  of  counts 
for  offenses  punishable  by  fine,  the  sentence 
should  not  be  for  one  solid  fine  but  a  sep- 
arate fine  for  each  count  on  which  defenctant 
is  found  guilty,  so  that  In  case  the  supreme 
court  flndn  tliat  the  evidence  Is  not  sufficient 
as  to  certain  counts  there  need  be  a  reversal 
only  as  to  such  counts.  Burrell  v.  State,  25 
Neb.  581  (41  N.  W.  399). 

909.  (1889.)  Where  several  distinct  of- 
fenses of  same  kind  are  Joined  in  same  In- 
dictment, separate  sentence  should  be  passed 
on  each  count  upon  which  defendant  is  found 
guilty.  Burrell  v.  State,  26  Neb.  581  (41  N. 
W.  399). 

910.  (1893.)  Where  a  person  has  been 
convicted  at  the  same  term  of  court  of  sev- 
eral distinct  offenses,  each  punishable  by  im- 
prisonment in  the  penitentiary,  whether 
charged  In  separate  informations  or  in  sep- 
arate counts  of  the  same  information,  the 

■  court  may  Impose  a  separate  sentence  for 
each  offense  of  which  the  prisoner  has  tieen 
found  guilty.  In  re  Walsh,  87  Neb.  454  (55 
N.  W.  1075). 

911.  (1893.)  Where  cumulative  sentences 
are  imposed  on  an  accused  the  Judgment 
should  not  fix  the  day  on  which  each  suc- 
cessive term  of  imprisonment  should  begin, 
but  should  simply  direct  that  each  succes- 
sive term  should  commence  at  the  expira- 
tion of  the  one  imposed  by  the  previous  sen- 
tence.- In  re  Walsh,  37  Neb.  454  (55  N  W. 
1076). 
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912.  (1893.)  It  the  same  offense  is 
charged  In  different  counts  of  mu  informa- 
tion, and  there  li  a  conTlctlon  on  each  count, 
but  a  single  sentence  should  be  pronouncea 
upon  all  the  counts  for  the  one  entire  of- 
fense. In  n  Walsh,  87  Neb.  464  (65  N.  W. 
1075). 

913.  (1893.)  To  an  information  contain- 
ing two  counts,  one  charging  the  petitioner 
with  the  forgery  of  a  certain  bank  check, 
and  the  other  with  the  uttering  of  tbe  same 
Instrument,  a  general  plea  of  guilty  was  en- 
tered. Thereupon  the  court  sentenced  him 
upon  the  first  count  to  imprisonment  In  the 
penitentiary  for  the  period  of  one  year  from 
the  9th  day  of  Hay,  1892,  and  upon  the  other 
count  a  like  imprisonment  vas  Imposed  for 
the  term  of  one  year  from  May  9,  1893.  By 
good  conduct  the  petitioner  saved  two  months 
of  bis  first  sentence,  and  having  served  out 
the  term  under  such  sentence,  he  applied  for 
bis  release  on  habeaa  &>rfiU8.  Held,  That 
the  second  sttitence  was  illegal  and  void, 
and  that  he  was  entitled  to  be  discharged 
from  further  imprisonment  In  re  Walsh, 
37  Neb.  454  (55  N.  W.  1075). 

914.  (1898.)  If  a  single  offense  is  charged 
in  different  counts  of  an  information,  and 
there  is  a  conviction  on  each  count,  but  one 
sentence  can  be  impcsed.  Barker  v.  BtaU, 
64  Neb.  63  (74  N.  W.  427), 

Setting  aside  sentence. 

915.  (1892.)  Where  one  charged  with 
burglary  enters  a  plea  of  guilty,  and  the 
court  sentences  him  to  the  state  reforma- 
tory and  he  is  committed  therein,  the  court 
cannot;  at  the  subsequent  term,  vacate  the 
sentence  and  enter  a  new  one,  committing 
the  accused  to  a  term  In  the  penitentiary. 
In  re  fonet,  36  Neb.  499  (63  N.  W.  468). 

Entry  of  Judgment. 

916.  (1877.)  The  failure  of  the  court  to 
act  does  not  authorize  the  entry  of  a  nunc 
pro  tunc  order  or  judgment  If  no  order  or 
Judgment  was  in  fact  rendered,  the  court 
cannot  treat  such  defects  as  a  clerical  error. 
QurriBOn  v.  State.  6  Neb.  274. 

Conclusiveness  and  effect  of  Judgment. 

917.  (1877.)  A  Judgment  of  an  Inferior 
court  In  a  criminal  action  is  conclusive,  un- 
less appealed  from,  or  reversed  on  proceed- 
ings In  error.    Ex  parte  Fisher,  6  Neb.  309. 

918.  (1898.)  If  the  court  has  jurisdic- 
tion of  the  person  of  the  accused  and  of  the 
crime  charged  and  does  not  exceeed  its  law- 
ful authority  In  passing  sentence,  Its  Judg- 


ment is  not  void,  whatever  errors  may  ban 
occurred  during  the  trial.  In  re  Rean,  54 
Neb.  667  (75  N.  W.  24). 

Commitment. 

919.  (1888.)    A  mitUmus  enUtied,  The 

State  of  Nebrasks^  county,"  Is  not 

void,  and,  even  it  defective,  the  court  or 

Judge,  upon  habeas  corpus,  should  not,  for 
that  cause  alone,  discharge  the  prisoner,  but 
cause  a  new  one  to  be  issued  in  proper  form. 
State,  ex  rel  Esher,  v.  Banks,  24  Neb.  322 
(28  N.  W.  830).  . 

Stay  of  execution. 

920.  (1907.)  The  sentence  Is  not  vacated 
by  a  stay  thereof  to  examine  the  sanity  of 
the  accused.  The  execution  thereof  is  sns- 
pended  until  the  day  named  in  the  order  of 
stay,  gtate  v.  Barker,  79  Neb.  861  (112  N. 
W.  1143). 

921.  (1907.)  Upon  the  hearing  ftf  an  ip- 
plication  under  section  S&l  of  the  olmhiel 
code,  the  Judge  may  stay  execution  of  sen- 
tence, when  such  stay  is  absolutely  neces- 
sary In  order  that  the  investigation  required 
by  statute  shall  be  had.  The  neceBsitjr  for 
such  stay  is  to  be  determined  by  the  judge 
before  whom  the  application  Is  pending,  bt 
the  exercise  a  sound  legal  dlBcretioa. 
State  V.  Barker,  79  Neb.  361  (112  N.  W. 
1143). 

Inquiry  into  sanity  of  convict. 

922.  (1905.)  Under  section  6  of  chapter 
105,  laws  1901.  it  Is  the  duty  of  the  warden. 
If  a  convict  confined  In  the  penlteDtUrr  ni- 
der  sentence  of  death  appears  to  be  Insane, 
to  give  notice  thereof  to  a  Judge  of  tbe  dis- 
trict court  for  the  county  in  which  the  pen- 
itentiary is  situated,  and  If  such  notlee  li 
given  a  jury  must  be  summoned  "to  Inqnlre 
Into  such  insanity."  Barker  v.  S^te,  75 
Neb.  289  (106  N.  W.  450). 

923.  (1906.)  Under  the  law  prior  to  the 
act  of  1901.  the  district  court  of  the  coontr 
of  the  conviction  and  sentence  of  death  of  a 
person  charged  with  a  capital  offers  had  Ju- 
risdiction, independent  of  statute,  to  InreGti- 
gate  the  question  of  the  sanity  of  such  con- 
vict; but  that  Jurisdiction  has  by  tbe  statute 
been  transferred  to  the  Judge  of  the  district 
court  for  the  county  tn  whldt  the  peBitai- 
tlary  Is  situated.  Barker  v.  State,  75  Neb. 
289  (106  N.  W.  450). 

924.  (1905.)  The  Jurisdiction  of  tbe  judge 
of  tbe  district  court  for  Lancaster  countr  to 
inquire  as  to  the  sanity  of  a  conrict  confloed 
In  the  penitentiary  under  sentence  of  dath 
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does  not  depend  upon  the  giving  of  the  no- 
tice by  the  warden.  If  It  Is  alleged  In  a 
proper  application  to  the  judge,  under  oath, 
that  the  convict  Is  Insane,  and  that  the  war- 
den nnJuBtlflabljr  refuses  to  give  the  statu- 
tory notice.  It  Is  the  duty  of  the  Judge  to 
make  such  investigation  as  will  satisfy  him 
whether  there  are  such  appearances  of  in- 
sanity as  win  Justify  summonlDg  a  jury  to 
try  the  question.  Barker  v.  State,  75  Neb. 
289  (106  N.  W.  460). 

925.  (1906.)  If  upon  Investigation  of  the 
application,  the  Judge  finds  that  the  convict 

appears  lo  be  insane,  a  Jury  should  be  Im- 
paneled to  try  the  question  of  insai^ty.  Bar- 
ker V.  State,  75  Neb.  289  (106  N.  W.  450). 

926.  (1905.)  If  the  Judge,  upon  Investi- 
gation of  sanity  of  one  sentenced  to  be  hanged 
and  confined  in  the  penitentiary.  Is  satisfied 
that  the  warden  was  Justified  In  his  refusal 
to  give  the  notice  of  the  prisoner's  insanity, 
and  that  there  are  no  substantial  appear- 
ances of  insanity,  the  application  will  he 
dismissed.  Barker  v.  State,  75  Neb.  289  (106 
N.  W.  450). 

927.  (1907.)  Inquiry  as  to  the  sanity  of 
a  convict  la  left  largely  to  the  discretion  of 
the  district  judges.  State  v.  BarJeer,  79  Neb. 
S«l  (112  N,  W.  1143). 

XV.  AfPBAI.  AHD  XBBOB. 
Appeal  in  extradition,  see  Extraditton, 
«i  11-12. 

Appeal  in  contempt  proceedings,  see  Con- 
tempt. SS  82-89. 

Right  of  state  to  api>eal  from  writ  of  ha- 
beas corjnu,  see  Habeas  Corpw,  |4T. 

Time  to  appeal  from  commitment  for  fall- 
are  to  pay  fine,  see  Ftnea,  i  4. 

A.  Form  of  Bemedy,  Jurisdiction  and 
Bight  of  Beriaw. 

Form  of  remedy. 

928.  (1902.)  Section  24  of  the  Bill  of 
Rights,  declaring  that  the  right  to  be  heard 
In  all  civil  cases  in  the  court  ot  last  resort 
by  appeal,  error  or  otherwise  shall  not  be 
denied,  is  satisfied  by  any  one  of  the  pro- 
ceedings specified.  The  remedy  is  In  the  al- 
ternative. Bothman  v.  State,  66  Neb.  702 
(92  N.  W.  303). 

928a.  (1908.)  Undop  the  provisions  of 
chapter  162,  laws  1907,  providing  for  appeals 
to  the  supreme  court,  only  Judgments  and 
sentences  upon  convictions  for  felonies  and 
misdemeanors  under  the  criminal  code  may 
be  brought  to  this  court  by  petition  in  error. 
All  other  cases  must  come  here  by  appeal. 


and  notice  must  be  given,  either  as  specified 
in  section  3  of  the  act,  or  under  the  provi- 
sions of  supreme  court  rules  33  to  37,  inclu- 
sive.  Brandt  v.  State,  80  Neb.  843  (116  N. 

W.  327). 

Dedsions  rerievable. 

929.  (1880.)  Where  In  a  criminal  prose- 
cution, the  jury  returned,  after  remaining 
out  for  several  hours,  with  a  statement  that 

they  agreed  to  disagree  and  the  court  in  the 
absence  of  the  accused,  discharged  the  Jury, 
the  overruling  of  a  motion,  by  the  accused, 
to  discharge  the  Jury  is  not  such  an  order 
as  can  be  reviewed  on  error  twfore  final 
Judgment.  Oreen  v.  State,  10  Neb.  102  (4  N. 
W.  482). 

930.  (1893.)  The  ruHngs  of  the  district 
court  In  a  criminal  case  cannot  be  reviewed 
by  the  supreme  court  prior  to  the  rendition 
of  a  final  judgment  in  the  prosecution.  Qart- 
ner  v.  State.  36  Neb.  280  (  64  N.  W.  516). 

931.  (1893.)  An  order  of  the  district 
court  overruling  a  plea  in  abatement  to  an 
indictment  is  not  a  final  order  within  the 
meaning  of  the  statute,  and  a  petition  In  er- 
ror cannot  be  prosecuted  therefrom  previous 
to  the  prisoner's  conviction.  Oartner  v. 
State,  36  Neb.  280  (54  N.  W.  516). 

931a.  (1908.)  The  right  of  appeal  given 
by  section  324  of  the  criminal  code  applies  to 
cases  prosecuted  for  the  violation  of  village 
ordinances  pursuant  to  the  provisions  of  sec- 
tion 52,  article  I.  chapter  14,  Compiled  Stat- 
utes 1907.  RuHtng  v.  State,  80  Neb.  655  (114 
N.  W.  583). 

931b.  (1908.)  Where  a  defendant  la  pros- 
ecuted before  a  Justice  of  the  peace  by  com- 
plaint and  warrant  for  the  violation  of  a  vil- 
lage ordinance,  and  the  acts  charged  are 
misdemeanors  under  the  laws  of  the  state, 
such  defendant  has  no  right  of  appeal  un- 
der section  1006  of  the  code  from  a  Judg- 
ment finding  him  guilty.  Ru^tng  v.  State,  80 
Neb.  556  (114  N.  W.  683). 

Bight  of  prosecution  to  review. 

932.  (1882.)  A  prosecuting  attorney  pre- 
senting a  bin  of  exceptions  to  the  supreme 
court  under  the  provisions  of  section  483  of 
the  criminal  code,  must  obtain  leave  of  court 
to  file  the  same.  State  v.  Page,  12  Neb.  355 
(ll'N.  W.  459). 

933.  (1883.)  A  bill  of  exceptions  and  pe- 
tition In  error  on  behalf  of  the  estate  In  a 
case  where,  In  the  district  court,  upon  an 
appeal  from  a  conviction  of  a  misdemeanor 
before  a  county  judge,  the  case  was  dls- 
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missed,  filed  in  the  supreme  court  without 
leave  of  court  obtained  by  the  district  at- 
torney, will  be  dismlBsed.  State  v.  ffoIpArey, 

14  Neb.  578  (16  N.  W.  823). 

Bight  of  complainant  to  review. 

934.  (1881.)  The  right  of  appeal  under 
section  324  of  the  criminal  code  Is  restricted 
to  the  defendant,  and  does  not  apply  to  a 

complainant  against  whom  a  Judgment  for 
costs  bag  been  rendered.  State,  ex  rel.  Mo 
Grow  V.  Ensign,  11  Neb.  529  (10  N.  W. 
449);  (1896)  O'Chander  v.  Hansen,  48  Neb. 
485  (67  N.  W.  604). 

B.  Presentation  and  Beserration  In  Lower 
Court  of  Grounds  of  Beview. 
Offer  of  proof  on  exclusion  of  erridenee,  see 

ante,  SS  540-541. 

Necessity  of  presentation  in  generaL 

936.  (1894.)  the  constitutionality  of  a 
law  will  not  be  determinetl  upon  review 
where  the  question  was  not  presented  be- 
low. Pill  V.  State,  43  Neb.  23  (61  N.  W.  96). 
96). 

Necessity  of  obJeeUmi. 

 Preliminary  proceedings. 

936.  (1902.)  The  objection  that  the  Is- 
sue in  a  criminal  case  was  not  formally 
made  up  before  trial  must  be  first  raised  in 
the  district  court  Reea  v.  State,  66  Neb, 
184  (92  N.  W.  321). 

Indictment  or  information. 

937.  (1876.)  If  a  party  fails  to  object  in 
the  court  below,  to  an  indictment  containing 
two  counts  for  larceny,  and  two  counts  for 
receiving  stolen  property  on  the  ground  that 
they  refer  to  separate  and  distinct  offenses, 
such  objection,  after  a  verdict  of  guilty  on 
the  larceny  counts,  vlU  not  be  considered  In 
the  appellate  court  Thompson  v.  State,  4 
Neb.  524. 

938.  (1891.)  Defects  In  the  verification, 
of  an  information  not  raised  until  after  ver- 
dict are  waived.  Davis  v.  State,  31  Neb.  247 
(47  N.  W.  854). 

■         Disqualification  of  Juror. 

939.  (1878.)  Where  a  juror,  on  his  voir 
dire  examination,  in  answer  to  questions  put 
to  him  by  the  district  attorney,  stated  that 
he  did  not  think  he  had  formed  or  expressed 
an  opinion  as  to  the  prisoner's  guilt,  but  at 
the  same  time  admitted  that  he  bad  "talked 
with  the  neighbors  about  the  case,"  and  that 
he  had  "explained  to  some  (of  bis  neigh- 
bors) since  it  occurred,"  who  did  not  know 
about  it;  and  the  jnror  was  accepted  with- 


out examination,  or  objection,  on  the  part  ot 
the  prisoner.  It  makes  a  case  for  the  appli- 
cation of  the  rule,  that  If  a  prisoner  neglect 
to  avail  himself,  before  the  trial,  of  any  tA 
the  means  which  the  law  provides  for  ascer- 
taining whether  a  juror  Is  prejudiced,  he  will 
not  be  entitled  to  a  new  trial  on  that  ground. 
Otough  V.  State,  7  Neb.  320. 

940.  (1882.)  Objection  that  a  juror  was 
not  a  resident  of  the  county  is  waived  if  not 
made  on  voir  dire  examination.  Htcfcey  r. 
State,  12  Neb.  490  (11  N.  W.  744). 

941.  (1894.)  A  party  who  chooses  to  ac- 
cept a  Juror  shown  by  his  examination  to  be 
disqualified  on  accoant  of  an  opinion  fomed 
from  a  knowledge  of  the  tacts  Involved  can- 
not afterward  allege  the  prejudice  of  sacb 
Juror  as  ground  for  a  new  trial.  Murpheg  v. 
State,  43  Neb.  34  (61  N.  W.  491). 

942.  (1901.)  An  objection  that  ft  venire- 
man is  not  a  qualified  Juryman  is  nnaTail- 
Ing  unless  specially  raised  in  the  trial  court. 
Russell  V,  State.  62  Neb.  512  (87  N.  W.  344). 

-        Bulings  on  evidence. 

943.  (1878.)  When  the  defendant  In  a 
criminal  trial  permits  Illegal  testimony  to 
go  to  the  Jury  without  objection,  its  illegal- 
ity Is  thereby  waived,  and  a  new  trial  will 
not  be  granted  becaase  of  Its  admission. 
Clough  «.  Statfi.  7  Neb.  351. 

944.  (1879.)  In  the  supreme  court  the 
examination  of  questions  relating  to  the  evi- 
dence is  confined  to  such  as  were  dlstlnetly 
raised  and  passed  upon  In  the  court  wboK 
record  is  under  review.  SchJeneker  v.  State, 
9  Neb.  241  (1  N.  W.  857);  (1894)  HiU  v. 
State,  42  Neb.  503  (60  N.  W.  916);  (1895) 
Collins  V.  State,  46  Neb.  37  (64  N.  W.  432). 

945.  (1896.)  Rulings  not  objected  to  la 
admitting  evidence  will  be  disregarded  on 
review.  Thompson  v.  State,  44  Neb.  366  (63 
N.  W.  1060). 

946.  (1895.)  An  Objection  relating  to  the 
materiality  or  relevancy  of  testimony  should 
be  made  when  the  testimony  is  offered.  Fori 
r.  State,  46  Neb.  390  (64  N.  W.  1082). 

947.  (1904.)  If,  In  a  criminal  trial,  evi- 
dence is  received  that  Is  not  from  its  nature 
necessarily  Injurious  to  the  defendant,  aad 
the  receiving  of  such  evidence  U  not  ob- 
jected to  when  the  same  Is  offered,  nor  com-  ~ 
plained  of  in  the  petition  in  error  fn  the 
supreme  court  the  error,  if  any,  will  be  con- 
sidered to  be  without  prejudice-  Lillie  v. 
State.  72  Neb.  228  (100  N.  W.  316). 

948.  (1906.)   Where  a  question  Is  so 
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formed  as  to  bring  ont  the  inference  that  an 
accnsed  was  formerly  accused  of  larceny,  tt 
cannot  be  made  grounds  for  reversal  for  mis* 
conduct  of  counsel  unless  that  objection  was 
raised  on  the  trial.  Barber  v.  State,  75  Neb. 
543  (106  N.  W.  423). 


■  Instructions. 


949.  (1876.)  Since  by  statute  In  this 
state  the  chai^  of  the  court  to  the  Jury  Is 
required  to  be  In  writing,  filed  with  the 
clerk  and  made  a  part  of  the  record,  it  Is 
api>ears  that  a  charge  given  in  a  case  of  fel- 
ony had  a  tendency  to  prejudice  the  accused, 
under  any  state  of  facts,  the  appellate  court 
will  correct  the  error  by  granting  a  new 
trial,  even  though  no  objection  was  taken  to 
such  charge  In  the  court  below.  Thompson 
V.  State,  4  Neb.  524. 

950.  (1895.)  Judgment  will  not  be  re- 
versed for  failure  to  number  the  paragraphs 
ot  the  charge,  and  mark  instructions  "given,** 
unless  objected  to  on  that  ground  when 
given.  /oHv  v.  Btate,  43  Neb.  857  (62  N.  W. 
300). 

—  Misconduct  of  counseL 

961.  (1885.)  Where  It  Is  alleged  that  an 
attorney,  in  the  argument  of  a  cause  on  trial 
to  a  Jury,  made  misstatements  of  the  evl> 
dence  and  went  outside  ot  the  record  in  his 
statements  ot  the  tacts  proved  on  the  trial, 
the  attention  of  the  court  should  be  called 
to  the  language  and  conduct  of  the  attor- 
ney by  the  proper  objection,  and  a  ruling 
had  thereon  by  the  court.  Sradshaw  v. 
State,  17  Neb.  147  (22  N.  W.  361);  (1886) 
McLain  V.  State,  18  Neb.  164  (24  N.  W.  720). 

952.  (1894.)  Abuse  of  privilege  by  coun- 
sel In  addressing  the  Jury,  to  be  available 
on  appeal,  must  be  excepted  to  at  the  time. 
Hill  V.  State,  42  Neb.  503  (60  N.  W.  916). 

963.  (1897.)  Where  there  was  no  objec- 
tion made  or  exception  taken  to  a  ruling  on 
an  objection,  in  respect,  to  alleged  Improper 
statements  of  opposing  counsel  to  the  jury 
In  the  trial  court,  there  can  be  no  preju- 
dicial error  predicated  In  the  supreme  court 
upon  the  Impropriety  of  such  statements. 
Catron  v.  State,  52  Neb.  389  (72  N.  W.  364). 

954.  (1902.)  A  party  desiring  to  take 
advantage  of  the  misconduct  of  opposing 
counsel  In  the  argument  of  a  case,  sliould 
seasonably  object  to  the  remarks  complained 
of  and  then  enter  an  exception.  If  the  court 
mle  adversely  or  refuse  to  make  a  ruling. 
Reed  v.  State,  66  Neh.  184  (92  N.  W.  321). 

956.    (1903.)    Ordinarily  a  party  who  did 


not  promptly  object  to  an  argument  alleged 

as  misconduct  will  be  held  to  have  waived 
his  right  to  complain.  Parker  v.  State,  67 
Neb.  555  (93  N.  W.  1037). 

956.  (1903.)  Where  the  misconduct  of 
counsel  Is  so  flagrant,  and  of  such  a  charac- 
ter that  neither  a  complete  retraction  nor 
any  admonition  or  rebuke  from  the  court  can 
entirely  destroy  Its  sinister  Influence,  a  new 
trial  should  be  awarded,  regardless  of  the 
want  of  an  objection  and  exception.  Parker 
».  Btate,  67  Neb.  565  (93  N.  W.  1037). 

957.  (1906.)  Alleged  Improper  Statements 
of  counsel,  made  while  arguing  a  case  to  the 
Jury,  to  be  available  on  error,  must  have  been 
objected  to  at  the  time  they  were  made  and 
the  ruling  of  the  court  Invoked  thereon.  <7on- 
nolly  V.  State,  74  Neb.  840  (104  N.  W.  754). 

958.  (1907.)  It  is  only  in  the  most  flag- 
rant cases  of  the  use  of  improper  language 
by  a  prosecuting  attorney,  even  in  the  prose- 
cution ot  capital  offenses  that  defendant's 
counsel  can  apparently  acquiesce  In  the  lan- 
guage used  by  remaining  silent  until  the 
trial  Is  finished,  and  then  cause  the  trial  and 
verdict  to  be  set  aside  by  complaining  of 
statements  to  which  he  seemed  at  the  time 
to  consent.  Clark  v.  Btate,  79  Neb.  482  (113 
N.  W.  804). 

-  ■  ■  ■Misconduct  of  Jury. 

959.  (1883.)  A  separation  of  the  jury, 
before  the  taking  of  testimony  Is  closed  In  a 
criminal  trial,  known  to  the  prisoner  or  his 
counsel  at  the  time  It  occurred,  but  not  dis- 
closed to  the  judge  until  after  verdict.  Is  not 
cause  for  a  new  trial.  Polin  v.  Btaie,  14  Neb. 
540  (16  N.  W.  898). 

Suffldeney  of  objection. 

960.  (1902.)  An  objection  that  evidence 
la  Incompetent,  Irrelevant  and  immaterial, 
does  not  raise  the  question  of  a  sufficient 
foundation  laid  for  the  admission  of  such 
testimony.  McGormich  v.  State,  66  Neb.  337 
(92  N.  W.  606). 

Necessity  of  ruling  by  trial  court. 

961.  (1896.)  An  assignment  of  error  for 
the  overruling  of  a  motion  tor  a  continuance 
win  not  be  considered  by  the  supreme  court 
when  the  record  falls  to  disclose  that  such 
motion  was  passed  upon  by  the  trial  court 
Bush  V.  State,  47  Neb.  642  (66  N.  W.  638). 

Necessity  of  exception. 

962.  (1878.)  The  taking  and  preserving 
of  exceptions  in  criminal  cases  are  governed 
by  the  rulea  established  in  such  matters  in 
civil  cases.   Clough  v.  Btate,  7  Neb.  320. 
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963.    (1879.)    In  a  capital  ease  the  want 

of  an  exception  will  not  necessarllj^  deprive 
the  priBooer  of  hla  right  to  a  new  trial  for 
errors  of  the  court  prejudicial  to  him. 
Schlencker  v.  Btate,  9  Neb.  300  (2N.W.710). 

984.  (1884.)  In  order  to  obtain  a  review 
of  the  proceedings  of  the  district  court  dur- 
ing a  trial  there  must  be  an  adverse  ruling 
by  such  court  and  an  exception  thereto. 
Hair  v.  State,  16  Neb.  601  <21  N.  W.  464). 

965.  (1899.)  In  the  absence  of  an  excep- 
tion a  ruling  made  by  the  district  court  dur- 
ing the  progress  of  the  trial  cannot  be  re- 
viewed. Reynoldt  V.  State,  58  Neb.  49  (78 
N.  W.  483). 

—  Bullnpi  on  evidence. 

966.  (1878.)  When  a  deposition  taken 
on  behalf  of  the  defendant  In  a  criminal  case 
as  to  his  good  character  Is  suppressed,  and 
no  exception  taken,  the  correctness  of  the 
ruling  cannot  be  questioned  on  error  tn  the 
supreme  court.   Clougfi  v.  State,  7  Neb.  320. 

967.  (1S84.)  Generally,  the  supreme  court 
will  not  consldep  an  objection  to  the  admis- 
sibility of  testimony  unless  tbe  objection 
was  made  at  the  trial,  and  tbe  ruling  of  the 
trial  court  thereon  excepted  to.  Dutcher  v. 
State,  16  Neb.  30  (19  N.  W.  612). 

968.  (1887.)  Where  it  is  claimed  that  im- 
proper testimony  was  allowed  to  be  given  to 
a  jury  In  the  trial  of  a  cause.  It  must  appear 
by  the  bill  of  exceptions  that  objection  there- 
to was  made,  upon  which  there  was  an  ad- 
verse ruling,  and  to  which  exception  was 
taken  at  the  time.  Otherwise  it  cannot  be 
reviewed  In  the  supreme  court.  Fager  v. 
State,  22  Neb.  332  (36  N.  W.  196). 

—  ■  —  Instructions. 

969.  (1876.)  The  provisions  of  the  act 
of  1875  directing  the  charge  of  the  court  to 
the  jury  to  be  written  In  consecutively  num- 
bered inragrapbs,  Is  a  right  which  the  su- 
preme court  Will  regard  as  waived,  when  tbe 
charge  is  not  excepted  to,  or  where  excep- 
tion is  taken  to  a  particular  clause  only. 
Smith  V.  State,  4  Neb.  S77. 

970.  (1876.)  In  cftsee  of  felony,  where 
the  Instructions  are  properly  preserved  and 
are  legitimate  before  the  supreme  court,  and 
it  ts  apparent  that  a  radical  error  was  com- 
mitted, which  in  any  view  of  the  case  must 
have  been  prejudicial  to  the  prisoner,  it  Is 
the  plain  duty  of  the  supreme  court  to  cor- 
rect It,  even  though  there  was  a  failure  to 
except.   Curry  v.  State.  4  Neb.  546. 

971.  (1881.)    Erroneous  Instruction  must 


be  excepted  to  and  brought  to  attentloQ  ol 
court  In  motion  for  new  trial.  Baldwin  t. 
State,  12  Neb.  61  (10  N.  W.  463). 

972.  (1886.)  The  giving  or  refnsal  oE  ifr 
struetiona  must  be  excepted  to  In  order  to 
obtain  a  review  In  the  supreme  court  HelH 
V.  State,  20  Neb.  492  (30  N.  W.  626;  58  Am. 
St.  Rep.  835);  (1894)  Wax  v.  State,  43  Neb. 
18  (61  N.  W.  117);  (1895)  Carleton  v.  SWe, 
43  Neb.  373  (61  N.-  W.  699);  (189S)  Gravelf 
V.  Btate,  46  Neb.  878  (64  N.  W.  462);  (1896) 
Bush  V.  State,  47  Neb.  642  (66  N.  W.  638). 

973.  (1897.)  Objection  to  an  instruction 
on  the  ground  that  It  contains  two  or  more 
distinct  propositions  will  not  be  noticed  when 
made  for  the  first  time  In  the  supremeconn. 
Morffan  v.  State,  51  Neb.  672  (71  N.  W.  788). 

974.  (1899.)  The  failure  of  the  triil 
court  to  number  consecutively  the  Instrac- 
tlons  is  not  reversible  error  if  no  exception 
was  specifically  taken  on  that  point  at  the 
time  they  were  given.  Eastner  v.  State,  58 
Neb.  767  (79  N.  W.  713). 

Sufficiency  of  exception. 

976.  (1876.)  Each  q>ecific  portion  of  « 
charge,  deemed  erroneous,  mast  he  pointed 
out  and  excepted  to.  A  general  exceptloa  is 
unavailing,  although  the  rule  will  not  be  u 
rigidly  adhered  to  in  criminal  as  In  drll 
cases,  whore  It  Is  apparent  that  the  ctiarge 
given  was  not  applicable,  and  tended  to  mis- 
lead the  jury.  Dodge  v.  State,  4  Neh  220. 
[Overruled.  Aultman  v.  Martin,  49  Neb.  103]. 

976.  (1877.)  Exceptions  to  instmctlons 
to  be  available  must  be  taken  at  tbe  time 
the  instructions  claimed  to  be  erroneous  are 
given;  exceptions  cannot  be  taken  before. 
Garrison  v.  State,  6  Neb.  274. 

Necessity  of  motion  for  new  triaL 

977.  (1891.)  Error  of  trial  court  not  a* 
cepted  to,  nor  assigned  on  the  motion  fat 
new  trial,  in  the  court  below,  will  not  be 
considered  as  reversible  error  on  review. 
Thurmm  v.  Btate,  *82  Neb.  224  (49  N.  W. 
838). 

978.  (1894.)  In  order  to  secure  a  review 
of  alleged  errors  occurring  at  the  trial,  sndi 
errors  must  be  pointed  out  In  a  motion  tor 
a  new  trial,  addressed  to  tbe  district  coart, 
and  a  ruling  obtained  thereon.  Dillon  v. 
State,  39  Neb.  92  (57  N.  W.  986):  (1895)  Wil- 
son V.  State,  43  Neb.  746  (62  N.  W.  209)- 

979.  (1895.)  To  be  available  on  review, 
alleged  errors  occurring  at  the  trial  must  be 
pointed  out  In  the  motion  for  a  new  trial  and 
specifically  assigned  In  the  petition  in  error. 
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UaOaen  v.  Btate,  44  Neb.  631  (62  N.  W. 
1081). 

980.  (1897.)  Refuaal,  before  trial  to 
require  the  state  to  elect  as  to  which  count 
ot  the  Information  it  would  reljr  upon,  held 
reviewable  without  being  assigned  as  error 
In  the  motion  for  a  new  trial.  Bans  v. 
State,  60  Neb.  150  (69  N.  W.  838). 

 DlsquaUficatlon  of  Jurors. 

981.  (1896.)  Alleged  errors  In  orerrul- 
ing  challenges  to  Jurors  for  cause  will  not 
be  reviewed  by  the  appellate  court  where 
they  were  not  called  to  the  attention  of  the 
trial  court  in  the  motion  for  a  new  trial. 
Ford  V.  State,  46  Neb.  390  (64  N.  W.  1082). 

— —  BuUngs  on  evidence. 

982.  (1878.)  Whe:i  the  error  complained 
of  concerns  the  admission  or  rejection  of 
testimony  on  the  trial,  the  record  must 
show  that  the  alleged  error  was  speclflcally 
asBlgned  in  Uie  motion  for  a  new  trial.  And 
It  is  not  enough  merely  to  allege — "For 
errors  In  the  ruling  of  the  court  In  allowing 
evidence  objected  and  excepted  to  by  the 
defendant."   Walrath  v.  State,  8  Neb.  80. 

—    I  -  Instmctlons. 

983.  (1881.)  Erroneous  instructions 
must  be  excepted  to  and  brought  to  the 
attention  of  the  trial  court  In  the  motion  tor 
a  new  trial  to  be  available  in  a  reviewing 
court,  unless  the  error  Is  so  vital  in  its 
nature  as  not  to  Justify  the  conviction  of  the 
accused.  Baldwin  v.  State,  12  Neb.  61  (10 
N.  W.  463). 

984.  (1891.)  To  entitle  defendant  to  a 
review  of  alleged  errors  In  the  giving  of 
instructions  and  the  admission  of  evidence, 
there  must  have  been  a  motion  for  a  new 
trial,  pointing  out  the  errors  complained  of. 
Davis  V.  State,  31  Neb.  240  (47  N.  W.  851); 
(1894)  Wamer  v.  State,  41  Neb.  238  (59  N. 
W.  909);  (1898)  Lackey  v.  State.  56  Neb. 
298  (76  N.  W.  561);  (1899)  Sullivan  v. 
State.  58  Neb.  796  (79  N.  W.  721). 

985.  (1895).  To  entitle  a  party  to  a 
review  of  Instructions  the  giving  of  them 
must  be  assigned  for  error  In  the  motion  for 
a  new  trial  and  petition  In  error.  Jottj/  v. 
State.  43  Neb.  857  (62  N.  W.  300). 

^—Misconduct  of  counsel. 

986.  (1878.)  If  It  be  assigned  for  error 
that  "the  prosecuting  attorneys  Improperly 
conducted  themselves  In  the  argument  of 
the  case  to  the  jury,"  to  the  prejudice  of  the 
prlsouer.  the  record  must  show  that  the  par- 
ticular matter  complained  of  was  brought  to 


the  attention  of  the  court  below,  and  was 
made  one  of  the  grounds  of  complaint  in  the 
motion  for  a  new  trial.  Walrath  v.  Btate,  8 

Neb.  80. 

 Mlsoondact  o*  Juror. 

987.  (1901.)  The  alleged  misconduct  of 
a  Juror,  to  be  available  on  review,  must  be 
presented  by  the  record  and  assigned  for 

error  In  the  motion  for  a  new  trial.  Bush 
V.  Btate,  62  Neb.  128  (86  N.  W.  10C2). 

 Verdict. 

988.  (1899.)  The  question  of  the  effect- 
iveness of  a  verdict  whicb  lacks  a  finding  of 
an  essentia]  element  of  the  crime  charged, 
will  be  examined  and  determined  in  an  error 
proceeding  to  the  supreme  court  although 
not  ot  the  assignment  of  the  motion  for  a 
new  trial.  Holme*  v.  State,  58  Neb.  297  (78 
N.  W.  641). 

Necessity  of  exception  to  ruling  on  motion 
for  nev  trial. 

989.  (1894.)  Rulings  on  evidence  and 
sufficiency  of  testimony  to  support  a  finding 
will  not  be  considered  on  error  In  absence 
of  an  exception  to  the  order  below  overrul- 
ing a  motion  for  a  new  trial.  Tuomey  v. 
Willman,  43  Neb.  28  (61  N.  W.  126). 

C.  Proceedings  for  Transfer  of  Cause. 

Time  for  taking  proceedings. 

990.  (1879.)  Proceedings  In  error  In  a 
criminal  case  must  be  Instituted  in  the 
supreme  court  within  one  year  after  the 
rendition  of  the  Judgment  KounPt  v.  State, 
8  Neb.  294. 

991.  (1905.)  The  supreme  court  has  no 
Jurisdiction  to  review  the  proceedings  and 
final  Judgment  of  the  district  court  in  a 
criminal  case,  unless  proceedings  in  error 
are  Instituted  therein  within  six  months  after 
the  rendition  of  such  Judgment.  Kock  v. 
State,  73  Neb.  354  (102  N.  W.  768). 

992.  (1906.)  The  fact  that  one  con- 
victed of  a  crime  has  been  imprisoned  In 

the  penitentiary  does  not  show  a  disability 
that  will  extend  ttie  limitations  for  appeal- 
ing to  the  supreme  court.  JTocfe  v.  State, 
73  Neb.  354  (102  N.  W.  768). 

Recognisance. 

993.  ( 1894. )  A  recognizance  tor  an 
appeal  in  a  criminal  case  is  not  required  to 
be  signed  by  the  defendant  and  his  sureties; 
but  if  so  signed,  it  is  not  for  that  reason 
alone  invalid.  If  otherwise  properly  taken 
and  certified,  the  signatures  of  the  recog- 
nizors may  be  disregarded  as  surplusage. 
Shupe  V.  Btate,  40  Neb.  624  (69  N.  W.  100). 
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994.  (1894.)  A  recognizance  executed 
under  section  324  ot  the  criminal  code,  for 
the  purpose  of  prosecuting  ao  appeai  by  one 
who  has  t>een  convicted  of  a  misdemeanor, 
conditioned  that  he  "shall  be  and  personally 
appear  at  the  next  term  of  the  district  court 
in  and  for  Saunders  county,  on  the  first  day 
of  the  term  thereof,  abd  abide  the  judgment 
of  the  court,  and  not  depart  the  court  with- 
out leave,  then  this  recognizance  to  be  void, 
otherwise  to  remain  In  full  force  and  effect," 
sufficiently  complies  with  the  requirements  of 
the  statute  and  Is  a  binding  obligation. 
Bhupe  V.  state,  40  Neb.  624  {59  K.  W.  100). 

995.  (1897.)  On  appeal  from  a  police 
magistrate  a  recognizance  failing  to  desig- 
nate the  court  wherein  the  prisoner  is  to 
appear  Is  Invalid  and  confers  no  jurisdiction 
on  the  appellate  court  to  try  the  case. 
Kazda  V.  state,  52  Neb.  499  (72  N.  W-  853). 

996.  (1904.)  To  render  an  appeal  to  the 
district  court  effective  in  a  misdemeanor 
case,  where  conviction  has  been  had  In  an 
inferior  court,  the  defendant  must  enter  into 
a  recognizance,  and  with  sureties,  to  be 
fixed  and  approved  by  the  court  or  magis- 
trate trying  the  case,  as  is  provided  by  sec- 
tion 324  of  the  criminal  code.  A  recog- 
nizance entered  into  by  the  defendant  alone 
Is  insufllcient  to  perfect  a  valid  appeal. 
Zobel  V.  State,  72  Neb.  427  (100  N.  W.  947). 

D.  Beoord  and  Proceeding  Not  in  Beeord. 
Hatters  to  be  included  in  record. 

997.  (1871.)  In  a  criminal  case  for 
felony.  In  which  the  indictment  or  other 
proceedings  are  had  at  a  called  term  ot  the 
court,  the  record  should  show  the  request 
made  by  the  county  commissioners  to  the 
Judge  for  the  term,  the  order  of  the  Judge 
thereon,  and  the  due  publication  of  notice  of 
the  holding  of  the  court.  Burlej/  v.  State,  1 
Neb.  386. 

998.  (1871.)  It  is  not  necessary  that  the 
record  should  show  affirmatively  that  every 
step  was  taken  to  convene  the  court  at  a 
called  term,  in  order  to  support  the  proceed- 
ings had  thereat,  providing  enough  appears 
to  establish  the  facts.  Burley  v.  State,  1 
Neb.  385. 

999.  ( 1871.)  Record  in  criminal  cases 
for  felony  should  show  that  a  venire  tor 
summoning  the  juries  has  been  issued  to  the 
sheriff  and  been  by  him  executed,  or  that 
the  court,  by  its  order,  directed  the  sum- 
moning of  the  juries,  and  that  the  prisoner 
was  present  at  and  during  the  trial,  and  at 
the  rendition  of  the  verdict.  Burley  v. 
State,  1  Neb.  385. 


(low 

1000.  (1885.)  Where  an  objection  to 
argument  of  counsel  is  overruled,  and  excep- 
tion taken  the  question  may  be  reviewed  Ib 
tiie  supreme  court  upon  the  language,  objec- 
tion, ruling  and  exception  being  made  a  part 
ot  the  record  by  the  proper  bill  of  exc^ 
tlons.  BradaTiaw  v.  State,  17  Neb.  147  (22 
N.  W.  361);  (1885)  McLain  v.  State,  18 
Neb.  164  (24  N.  W.  720). 

1001.  (1895.)    An  assignment  that  the 

trial  court  erred  In  overruling  a  motion  to 
strike  from  the  files  a  certain  paper  cannot 
be  considered  upon  review  where  neiUier 
such  motion,  nor  the  grounds  thereol, 
appear  in  the  record.  Barr  v.  State,  46  Keh 
458  (63  N.  W.  856). 

1002.  (1895.)  Mere  statements  made  by 
a  counsel  in  the  course  of  an  argument, 
even  though  contained  in  a  bill  of  excep- 
titms,  cannot  be  considered  as  evidence  <A 
the  tact  so  stated.  Orostman  v.  State,  46 
Neb.  21  (64  N.  W.  354). 


1008.  (1901.)  Error  cannot  be  success- 
fully predicated  upon  a  ruling  where  the 
record  is  contradictory  as  to  what  the  nil- 
Ing  was.  Dinamore  v.  State,  61  Neb.  418 
(85  N.  W.  446). 

1004.  (1901.)  An  assignment  of  error 
tor  the  overruling  of  a  motion  tor  a  con- 
tinuance is  unavailing  where  such  applica- 
tion is  not  included  in  a  transcript  Kw- 
sell  V.  State,  62  Neb.  512  (87  N.  W.  344). 

1005.  ( 1903. )  An  exception  by  the 
defendant  to  a  ruling  of  the  trial  court  on  a 
challenge  for  cause  in  a  felony  case,  Is  not 
properly  presented  for  consideratloD  on 
review,  where  the  juror  la  afterwards 
excused,  and  the  record  does  not  show  the 
exhaustion  of  all  his  peremptory  challenges, 
and  that  the  proposed  Juror  to  whom  the 
exception  relates  was  excused  by  him  In  the 
exercise  of  his  right  of  peremptory  chal- 
lenges. Jahnke  v.  State,  68  Neb.  1S4  (94  N. 
W.  158). 

1006.  (1907.)  The  supreme  court  will  not 
consider  affidavits  made  after  the  trial  to  de- 
termine the  question  of  whether  or  not  a 
Juror  had  made  statements  during  the  deliber- 
ations of  the  jury  upon  the  verdict  tliat  were 
at  variance  with  his  voir  dfre  examination, 
when  such  voir  dire  examination  is  not  in 
the  record,  unless  it  is  shown  that  the  onn- 
plalning  party  was  prevented,  without  fanlt 
on  his  part,  from  having  such  examination 
taken  and  preserved  in  the  record,  Feddern 
V.  State,  79  Neb.  651  (113  N.  W.  127). 
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'  Complaint  or  information. 


1007.  ( 1895. )  Aa  obJecUon  on  the 
sroimd  that  a  particular  charge  of  an  Infor- 
mation vag  not  included  In  the  complaint 
upon  which  an  accused  was  held  to  answer 

by  the  examining  magistrate,  will  not  be 
noticed  hy  this  court  on  petition  in  error  to 
noticed  by  the  supreme  court  on  petition  In 
error  to  review  a  judgment  of  conviction 
where  such  preliminary  complaint  Is  not  set 
out  or  made  part  of  the  record.  Wrioht  v. 
State,  45  Neb.  44  (63  N.  W.  147). 

1008.  ( 1900. )  Refusal  to  allow  county 
attorney  to  file  an  amended  information  in 
a  criminal  cause  cannot  be  reviewed  where 
the  amended  Information  Is  not  in  the  rec- 
ord. State  V.  Denniaon,  60  Neb.  192  (82  N. 
W.  628). 

■  Evidence. 


1009.  (1874.)  In  the  absence  of  a  record 
showing  the  whole  of  the  testimony  sub- 
mitted to  the  Jury,  the  appellate  court  will 
presume  that  the  verdict  was  abundantly 
supported  by  the  evidence.  Caw  v.  State,  3 
Neb.  357. 

1010.  (1876.)  Instructions  asked  for  by  a 
prisoner  with  reference  to  an  alleged  confes- 
sion, made  by  him  and  admitted  In  evidence, 
held  properly  refused,  there  being  nothing 
In  the  record  showing  the  nature  of  the  con- 
fession, to  whom  made,  its  extent,  or 
whether  corroborated  or  not  Dodge  v. 
State,  4  Neb.  220. 

1011.  (1893.)  Assignments  of  error 
involving  rulings  on  the  admission  of  testi- 
mony cannot  be  considered  unless  the  rul- 
ings and  testimony  have  been  preserved  by 
a  bill  of  exceptions.  Vincent  v.  State,  37 
Neb.  672  (56  N.  W.  320). 

1012.  (1896.)  Assignments  of  error 
based  upon  the  existence  of  facts  In  respect 
to  which  there  is  no  evidence  in  the  record 
will  be  disregarded  In  the  supreme  court. 
McCall  V.  State,  47  Neb.  660  (66  N.  W.  635). 

1013.  (1897.)  Error  In  the  refusal  to 
give  a  proffered  Instruction  must  affirma* 
lively  appear  from  an  inspection  of  the 
entire  record;  and  If  a  case  Is  presented 
on  a  transcript  unaccompanied  by  a  bill 
of  exceptions,  and  there  may  haVe  been  a 
possible  state  of  facts  disclosed  by  the  evi- 
dence which  would  have  warranted  such 
refusal,  the  assignment  of  error  must  be 
overruled.  Lauder  v.  State,  50  Neb.  140  (69 
N.  W.  776). 

1014.  (1897.)    Where  the  bill  of  excep- 


tions reveals  that  material  evidence  intro- 
duced on  the  trial  has  been  omitted,  the  su- 
preme court  cannot  review  an  order  denying 
a  motion  to  direct  a  verdict,  when  to  do  so 
would  require  an  examination  of  the  proofs. 
Hans  V.  State,  60  Neb.  150  (69  N.  W.  838). 

1015.  (1897.)  An  order  overruling  a 
motion  for  appointment  of  counsel  to 
defend  a  prisoner  cannot  be  reviewed  in 
the  supreme  court  where  the  evidence  on 
the  hearing  was  not  preserved  by  a  bill  of 
exceptions.  Durfee  v.  State,  53  Neb.  214  (73 
N.  W.  676). 

1016.  (1903.)  When  the  evidence  upon 
which  the  trial  court  decided  an  issue  of 
fact  Is  not  preserved  in  the  record,  it  will 
be  presumed  that  the  decision  Is  right.  Hoy 
V.  State,  69  Neb.  516  (96  N.  W.  228). 

1017.  (1907.)  Ordinarily,  where  the  bill 
of  exceptions  shows  upon  Its  face  that  It  is 
incomplete  and  does  not  contain  all  of  the 
testimony,  the  supreme  court  will  refuse  to 
consider  It;  but  In  a  capital  case  the  court 
will  carefully  examine  the  whole  record  and 
determine  for  itself  the  snfflclency  of  the 
evidence  contained  in  the  record  to  sustain 
the  conviction.  CJark  v.  State,  79  Neb.  473 
(113  N.  W.  211). 

— —  Preaentatlon  of  question  to  trial 
court. 

1018.  (1905.)  Objections  to  the  Instruc- 
tions of  the  district  court  will  not  be 
regarded  unless  the  record  affirmatively 
shows  that  they  were  excepted  to  and  called 
to  the  attention  of  that  court  by  a  motion 
for  a  new  trial.  Rule  relaxed  In  cases  of 
capital  punishment  Barker  v.  State,  73 
Neb.  469  (103  N.  W.  71). 

1018a.  (1908.)  In  order  to  obtain  a 
review  of  Instructions  given  to  a  trial  jury 
by  the  court.  It  Is  necessary  that  the  record 
show  that  exceptions  were  taken  to  the 
Instructions  of  which  complaint  Is  made. 
Carson  v.  State,  80  Neb.  619  (114  N.  W. 
938). 


■  Argiunents  of  counsel. 


1019.  (1878.)  Arguments  of  counsel  on 
auestions  raised  during  the  trial,  and  the 
remarks  of  the  court  In  deciding  them, 
serve  no  useful  purpose  in  a  bill  of  excep- 
tions, and  should  be  omitted.  Clough  v. 
State,  7  Neb.  320. 

1020.  (1905.)  The  alleged  Improper 
statements  of  counsel,  together  with  the 
objection  thereto  and  the  rulings  of  the 
court  thereon,  must  be  preserved  in  the  bill 
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of  exceptions.  Connolly  v.  State,  74  Neb. 
340  (104  N.  W.  764). 

SoiBdaney  of  record. 

1021.  (1898.)  The  transcript  In  this 
case  sbowa,  vlth  sufficient  clearness,  that  an 
information  was  filed  against  the  accused  in 
the  court  below  durlne  the  term  at  which  he 
was  required  to  appear,  and  that  the  trial 
was  had  upon  an  amended  information  pre- 
sented at  a  subsequent  term  of  the  court. 
Barker  v.  State,  64  Neb.  68  (74  N.  W.  427). 

Necessity  of  bill  of  exceptloiu  to  bring 
matters  into  record. 

1022.  (1878.)  When  papers  are  strlclien 
from  the  flies  they  cease  to  be  a  part  of  the 
case  for  any  purpose,  unless  brought  into 
the  record  by  order  of  the  court,  which  may 
be  done  by  bill  of  exceptions.  Olough  v. 
State,  7  Neb.  361. 

 Affldavits. 

1023.  (1887.)  Affldavlts  used  In  the 
hearing  of  a  matter  in  the  trial  court  must 
be  embodied  in  a  bill  of  exceptions  to  be 
available  as  evidence  In  the  supreme  court. 
Richards  v.  State,  22  Neb.  145  (34  N.  W. 
346):  (1895)  Wright  v.  State,  45  Neb.  44 
(63  N.  W.  147);  (1896)  Eorth  v.  State,  46 
Neb.  631  (66  N.  W.  792). 

1024.  (1894.)  An  affidavit  which  It  Is 
claimed  was  used  In  the  bearing  of  motion 
for  a  new  trial,  tut  the  record  does  not  dis- 
close whether  it  was  used  or  presented  at 
the  hearing  of  the  motion,  cannot  be  con- 
sidered for  any  purpose  In  the  supreme  court 
unless  presented  by  bill  of  exceptions  and 
thus  made  a  part  of  the  record  in  the  case. 
Berneker  v.  State,  40  Neb.  810  ( 59  N.  W.  372 ) . 

1025.  (1897.)  Affidavits  for  a  continu- 
ance must  be  embodied  In  a  bill  of  excep- 
tions to  be  considered  In  the  appellate  court. 
Hana  v.  State.  50  Neb.  150  (69  N.  W.  838). 

1026.  (1901.)  Affidavits  on  an  applica- 
tion for  a  continuance  not  made  a  part  of 
the  bill  of  exceptions  and  found  only  in  the 
transcript  of  the  record  are  not  properly  i»re- 
sented.  Kerr  v.  State,  63  Neb.  116  (88  N. 
W.  240). 

1027.  (1901.)  Affidavits  on  an  applica- 
tion for  a  motion  for  a  new  trial,  not  made 
a  part  of  the  bill  of  exceptions,  will  not  be 
considered.  Kerr  v.  State,  63  Neb.  115  (88 
N.  W.  240). 

1028.  (1903.)  Affidavits  offered  in  sup- 
port of  one  of  the  grounds  presented  in  a 
motion  for  a  new  trial  cannot  be  considered 
in  the  supreme  court  when  the  same  are  not 
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preserved  in  a  bill  of  exceptions.  Martim  v. 
State,  67  Neb.  36  (93  N.  W.  161). 

1029.  (1903.)  Affldavlts  used  on  the 
trial  of  an  Issue  of  fact,  do  not  become  pan 
of  the  record  by  being  cerUfled  to  the  su- 
preme court  by  the  clerk  of  the  district 
court  The  law.  and  not  the  clerk,  de- 
termines what  shall  constitute  the  recwd. 
Hoy  V.  State,  69  Neb.  616  (96  N.  W.  228). 

—  Evidence. 

1030.  (1893.)  The  erldence  embraced  In 
a  stipulation  of  facta  between  parties  to  a 
case  tried  In  the  district  court  must  be  em- 
bodied  in  the  bill  of  exceptions.  Otherwise 
it  will  not  be  examined  by  the  supreme 
court.  Perry  v.  State,  87  Neb.  623  (S6  N. 
W.  315). 

1031.  (1901.)    The  evidence  relative  to 

the  impaneling  of  a  Jury  must  be  incor- 
porated in  the  bill  of  exceptions  and  desig- 
nated in  the  certificate  to  make  the  rulings 
of  the  court  in  denying  a  challenge  for  cause 
the  subject  of  review.  Dinamore  v.  State, 
61  Neb.  418  (86  N.  W.  445). 

1032.  (1901.)  Evidence  adduced  on  the 
hearing  of  a  motion  for  a  new  trial,  to  be 
available  on  review,  must  be  Incorporated 
in  a  bill  of  exceptions,  ffolt  v.  State,  9S 
Neb.  134  (86  N.  W.  1073). 

Expenses  of  transcript. 

1033.  (1878.)  A  person  convicted  of 
felony  can  require  from  the  court  reporter 
a  copy  of  the  testimony  taken  at  the  trlsl 
only  at  his  own  expense.  And  the  reporter, 
if  he  so  choose,  may  require  his  fees  there- 
for to  be  paid  In  advance.  The  fact  of  the 
prisoner  being  without  the  means  of  making 
payment  does  not  change  the  rule.  State, 
ex  rel.  Ruatmeyer,v.Moore,  8  Neb.  22.  [Mod- 
ified by  statute.  Laws  1879.  p.  93,  sec  49. 
Modifying  statute  unconstitutional.  Mor- 
gan V.  State,  48  Neb.  798.  Overruled.  State 
V.  Cornell,  60  Neb.  626.] 

Authentication  and  certiflcation. 

1034.  (1894.)  The  law  makes  no  pro- 
vision for  the  certiflcation  by  the  shorthand 
reporter  of  the  proceedings  of  the  district 
court,  hence  a  transcript  of  his  notes, 
although  accompanied  by  a  formal  cer- 
tificate, is  not  admissible  as  IndepeDdent 
evidence.  Smith  v.  State,  42  Neb.  356  (60 
N.  W.  685). 

1035.  (1894.)  A  bill  of  exceptions  must 
be  certified  by  the  clerk  as  l>eing  a  part  of 
the  record  or  as  being  the  original  bill. 
Wax  V.  State.  43  Neb.  18  (61  N.  W.  117). 
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1036.  (1897.)  A  Mrtiflcate  "that  the 
forcing  is  all  the  evidence  offered  hy 
either  party  on  the  trial  of  the  cause"  is  not 
sufficient  to  embrace  the  voir  dire  examin- 
ation of  a  Juror,  or  the  evidence  adduced  on 
the  hearing  of  a  challenge  to  the  whole 
panel  or  array  of  Jurors.  Durfee  v.  State, 
52  Neb.  214  (73  N.  W.  676);  (1901)  Coil  v. 
State,  62  Neb.  IS  (86  N.  W.  925). 

1037.  (1901.)  Whether  the  trial  court 
erred  in  overruling  a  challenge  for  cause,  od 
the  ground  that  a  Juror  had  been  summoned 
and  served  as  such  within  two  years  prior 
thereto,  not  interposed  until  after  the  Juror 
bad  been  passed  for  cause,  and  when  the 
right  to  peremptory  challenges  was  being 
exercised,  not  determined,  because  pur- 
ported bill  of  exceptions  is  not  properly 
authenticated.  Coil  v.  State.  62  Neb.  15  (86 
N.  \V.  925). 

Conclnslveness  end  effect. 

1038.  (1S95.)  The  transcript  of  the  rec- 
ord filed  in  the  supreme  court  Imports  ab- 
solute verity.  If  Incorrect,  or  It  fails  to 
speak  the  truth,  the  correction  must  bo 
made  in  the  trial  court  and  not  in  the  su- 
preme court.  Ford  v.  State,  46  Neb.  390  (64 
N.  *y.  1082). 

1089.  (1897.)  The  record  of  the  trial 
court,  when  properly  authenticated,  imports 
absolute  verity.  If  such  record  is  partial  or 
incorrect,  the  remedy  Is  by  means  of  an 
appropriate  proceeding  to  secure  a  correc- 
tion thereof  In  the  lower  court.  Morgan  v. 
State.  51  Neb.  672  (71  N.  W.  788). 

Amendment  and  correction. 

1040.  (1903.)  Where  a  record  of  the 
trial  court  filed  In  the  supreme  court  Is  foimd 
to  be  Incorrect,  the  remedy  Is  by  appropriate 
proceedings  to  secure  a  correction:  thereof  in 
the  lower  court.  Reno  v.  State,  69  Neb.  391 
(95  N.  W.  1042). 

1041.  (1903.)  Serving  notice  of  a 
motion  to  have  the  record  correcrfed,  and  of 
the  hearing  thereof  in  tt;e  district  court,  on 
the  attorney  of  the  defendant  who  was  pros- 
ecuting the  error  proceedings,  held  sufficient. 
Reno  V.  State.  69  Neb.  391  (95  N.  W.  1042). 

CneEtiors  presented  for  review. 

1042.  >  (1889.)  Where  a  case  is  presented 
in  the  supreme  court  upon  transcript  alone, 
without  bill  of  exceptions,  it  will  be  pre- 
sumed that  the  proceedings  below  were  reg- 
ular and  the  instructions  correct,  unless  the 
latter  contain  statements  of  the  law  which 
conld  not  be  correct  In  any  possible  case 
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made  by  the  proof  under  the  pleadings. 
WtJlis  V.  State,  27  Neb.  93  (42  N.  W.  920). 

1043.  (1895. ^  A  ruling  below  on  motion 
to  compel  an  election  as  to  whether  the  case 
in  which  it  was  filed  or  another  case  involv- 
ing the  same  offense  should  be  dismissed 
cannot  be  reviewed  In  the  supreme  court  in 
al»ence  of  a  showing  that  two  such  cases 
were  In  fact  pendlng.>  Lindtaj/  v.  State,  46 
Neb.  177  (64  N.  W.  716). 

1044.  (1901.)  In  proceedings  under  sec- 
tion 515  of  the  criminal  code,  the  supreme 
court  will  confine  itself  to  the  record  as  in 
other  cases.  State  v.  Moore.  1  Unof.  213  (95 
N.  W.  334). 

E.  Assignments  of  Error,  and  Briefs. 
Necessity  of  aBsignmenta. 

1046.  (1887.)  The  supreme  court  .will 
consider  only  such  questions  as  are  pre- 
sented to  it  by  assignments  of  error.  Fager 
V.  State.  22  Neb.  332  (35  N.  W.  195). 

1046.  (1897.)  A  question  discussed  In 
the  brief  of  counsel,  but  not  raised  by  any 
assignment  in  the  petition  in  error,  will  not 
be  considered.  Raker  v.  State,  50  Neb.  202 
(69  N.  W.  749). 

1047.  ( 1900. )  Errors  which  have  not 
been  speclflcally  assigned  will  not  be  con- 
sidered.  Baer  v.  State,  S9  Neb.  655  (81  N. 

W.  856). 

1048.  (1902.)  Rulings  of  the  trial  court 
not  alleged  as  error  In  the  petition  In  error 
will  not  be  reviewed.  Reed  v.  State,  66 
Neb.  184  (92  N.  W.  321). 

Sufficiency  of  assignments. 

1049.  (1894.)  An  assignment  of  error  as 
to  the  giving  or  refusing  en  maaae  of  cer- 
tain instructions  will  he  considered  no  fur- 
ther than  to  ascertain  that  any  one  of  such 
Instructions  was  properly  given  or  refused. 
Berneker  v.  i^tate.  40  Neb.  810  (59  N.  W. 
372);  (1894)  Wax  v.  State,  43  Neb.  18  (61 
N.  W.  117);  (1895)  Thompson  v.  State,  44 
Neb.  366  (62  N.  W.  1060);  (1901)  SU9h  v. 
State,  62  Neb.  128  (86  N.  W.  1062). 

1050.  (1894.)  An  assignment  of  error 
In  the  following  terms:  "The  court  erred  in 
admitting  evidence  of  defendant's  receiving 
property  at  dates  subsequent  to  the  receiv- 
ing on  which  and  for  which  he  was  con- 
victed," held,  to  be  too  indefinite,  in  that  It 
is  too  general  and  failed  to  designate  any 
particular  or  speclBc  portion  of  the  testi- 
mony of  which  complaint  Is  made.  Ber- 
neker V.  State,  40  Neb.  810  (69  N.  W.  372). 

1061.    (1894.)    An  assignment  in  a  peti* 
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tloa  in  error  cf  "error  of  law  occurring  at 
Uie  trial"  is  insufflclent  to  present  for 
review  the  rullngB  of  the  trial  court  on  the 
admisfiton  or  exclusion  of  testimony.  Wan- 

zer  V.  State,  41  Neb.  238  (59  N.  W.  909); 
(1900)  Hawkins  v.  State,  60  Neb.  380  (83  N. 
W.  198).  ' 

1062.  ,  (1897.)  An  assignment  in  a  peti- 
tion in  error  that  the  court  erred  in  denying 
the  motion  for  a  new  trial  is  too  Indefinite 
to  be  available  where  several  distinct 
grounds  are  stated  in  the  motion.  Hana  v. 
State,  50  Neb.  150  (69  N.  W.  838). 

1063.  (1900.)  An  assignment  In  a  peti- 
tion in  error  should  specifically  Indicate  the 
ruling  of  which  complaint  Is  made.  HaKh 
kins  V.  fitate.  60  Neb.  380  (83  N.  W.  198). 

1964.  (1900.)  Instructions  should  be 
assigned  specifically  In  the  petition  In  error. 
Hawkina  v.  State,  60  Neb.  380  (83  N.  W. 
198). 

Briefs. 

loss.  (189S.)  A  conviction  in  a  criminal 
case  will  ordinarily  be  reversed  whenever 
the  attorney  general,  after  an  examination 
of  the  record,  declines  to  file  a  brief  on  the 
ground  that  the  Judgment  is  not  supported 
by  the  erlden-^p.  George  v.  State,  44  Neb. 
767  (G2  N.  W.  1094). 

F.  Hearing. 

In  general. 

1066.  (1882.)  Where  the  proof  falls  to 
show  that  the  accused  committed  the  crime, 
or  that  he  aided  In  Its  commission,  but  at 
most  merely  shows  a  strong  suspicion,  it  is 
the  duty  of  the  attorney  for  the  state  to  call 
the  attention  ot  the  court  to  that  fact.  Mor- 
Tiaon  V.  State,  13  Neb.  527  (14  N.  W.  475). 

Order  of  hearing. 

1057.  (1905.)  Criminal  cases  take  prece- 
dence in  the  bearing  of  causes,  in  order  that 
the  party.  If  innocent,  may  be  discharged, 
ifocfc  V.  State,  73  Neb.  354  (102  N.  W.  768). 

G.  Review. 
Scope  and  extent  in  general. 

1058.  (1895.)  Mere  sUtements  made  by 
a  counsel  in  the  course  of  an  argument,  even 
though  contained  in  a  bill  of  exceptions, 
cannot  be  considered  as  evidence  of  the  facts 
so  stated.  Grossman  v.  State,  46  Neb.  21 
(64  N.  W.  354). 

1059.  (1905.)  Assignments  of  error 
which  involve  questions  (such  as  the  right 
of  the  state  to  prosecute  by  Information) 
that  have  been  often  determined  by  the  su- 
preme court,  ard  have  by  repeated  decisions 


been  declared  to  be  the  settled  law  of  thb 
state,  will  not  be  further .  considered  or  dis- 
cussed. Barkttr  v.  State,  78  Neb.  469  (103 
N.  W.  71). 

Parties  entitled  to  allege  error. 

1060.  (1889.)  Objections  were  predi- 
cated on  certain  testimony  of  an  expert,  but 
it  appeared  from  the  record  that  the  testi- 
mony objected  to  had  been  first  drawn  ont 
on  crosB-examination  by  the  attorneys  for 
the  prisoner.  Held,  That  the  objections 
could  not  be  considered.  Reynom  v.  State, 
27  Neb.  90  (42  N.  W.  903;  20  Am.  St  Rep. 
659). 

1061.  (1899.)  One  requesting  an  instruc- 
tion on  a  specific  point  cannot  complain  that 
the   court,   on   its   own  motion,  gave  in 

instruction  on  the  same  subject.  Smith  v. 
State,  58  Neb.  531  (78  N.  W.  1059). 

Judicial  notice. 

1062.  (1907. )  In  the  supreme  court, 
where  appeals  from  a  conviction  of  a  tI* 
latlon  of  a  city  ordinance,  are  not  triable 
de  novo.  Judicial  notice  will  not  be  taken  of 
whatever  facts  the  lower  court  was  required 
to  notice  judicially,  and  hence  such  matten 
must  be  included  in  and  made  a  part  of  the 
record,  or  the  correctness  of  the  mlinKS 
with  respect  thereto  will  be  presnned. 
Steiner  v.  State,  78  Neb.  147  (110  N.  W. 
723). 

Presumptions. 

1063.  (1874.)  Where  the  Jury  separates 
during  the  trial  of  a  criminal  prosecution,  in 
the  absence  ot  a  showing  on  the  record,  It 
will  be  presumed  that  the  court  properlr 
admonished  as  provides  for  by  section  484 
criminal  code  (Comp.  Stats.).  Caw  v.  State. 

■  3  Neb.  357;  (1879)  St.  Louis  v.  State,  8  Neb. 
405. 

1064.  (1877.)  Where  the  record  does  not 
show  that  defendant  was  present  when  the 
Jury  viewed  the  s^ene  of  the  alleged  crime, 
but  does  show  that  he  was  present  io  court 
on  the  day  of  the  view.  It  will  be  presumed 
that  he  continued  in  presence  of  the  jur; 
during  the  viewing,  provided  nothing  in  the 
reccrd  contradicts  that  theory.  Fitlion  v. 
State,  6  Neb.  3S1. 

10C5.  (1878.)  The  record  shows  that  on 
the  31st  of  January  the  court  adjourned 
until  the  following  morning  at  9  o'clo::K. 
There  was  no  formal  entry,  in  the  record  of 
the  case,  of  the  opening  of  the  court  on  tbe 
1st  day  of  February,  but  it  did  appear  that 
on  "Friday,  February  2,  1877,  court  met  at 
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9  o'clock  A.  M.,  pursuant  to  adjournment." 
It  was  objected  to  the  record  that  it  showed 
there  was  a  failure  of  the  court  to  meet 
according  to  the  adjournment  of  the  31st  of 
January,  and  that  consequently  the  term 
must  be  considered  as  havittg  lapsed.  Held, 
That  by  the  entry  of  February  2.  reciting 
that  the  court  convened  on  that  day,  "pur- 
suant to  adjournment,"  it  was  suflaciently 
shown  that  the  court  must  have  been  in  ses- 
sion of  the  Ist  day  of  February.  Held,  fur- 
ther. That  to  make  such  objection  available 
tt  must  be  shown,  ifflrmatlvely,  that  there 
was  a  failure  of  the  court  to  meet,  or  Its 
continuance  in  legal  session  will  be  pre- 
sumed BO  long  as  business  is  transacted  as 
of  that  term,  up  to  the  time  appointed  for 
the  nezt  regular  term.  Clouph  v!  State,  7 
Neb.  320. 

1066.  (1882.)  The  presence  of  a  pris- 
oner at  his  trial  being  once  shown  by  the 
record  will  be  presumed  to  have  continued 
to  the  end  unless  the  contrary  be  made  to 
appear.  Folden  v.  State,  13  Neb.  328  (14  N. 
W.  412);  (1897)  BoUn  v.  State,  61  Neb.  681 
(71  N.  W.  444). 

1067.  (1894.)  The  Indorsement  of  the 
name  of  a  witness  on  the  copy  of  the  Infor- 
mation contained  in  the  transcript  of  the 
case  raises  the  presumption  that  such 
Indorsement  was  made  at  the  proper  time, 
and  In  the  absence  of  proof  to  the  contrary 
such  presumption  will  prevail.  Berneker  v. 
State,  40  Neb.  810  (59  N.  W.  372). 

1068.  (1898.)  The  absence  of  jurisdic- 
tion of  the  district  court  will  not  be  pre- 
sumed, but  must  affirmatively  appear  from 
the  face  of  the  record.  Barker  v.  State,  54 
Neb.  53  (74  N.  W.  427). 

1069.  (1903.)  In  the  absence  of  compe- 
tent evidence  to  the  contrary,  the  presump- 
tion will  be  indulged  in  that  the  trial  court 
ruled  correctly  on  a  motion  for  a  new  trial, 
where  the  ground  relied  on  is  required  to  be 
supported  by  evidence.  Martin  v.  State,  67 
Neb.  36  (93  N.  W.  161). 

1070.  (1903.)  Where  the  evidence  has 
not  been  preserved  by  a  bill  of  exceptions, 
the  presumption  is  that  instructions  to  the 
jury  which  refer  to  the  testimony  are  based 
upon  and  supported  by  the  evidence  in  the 
case.  Ton  Holier  v.  State.  76  Neb.  161  (107 
N.  W.  238). 

1071.  (1907.)  In  a  proceeding  in  error, 
where  the  record  does  not  contain  a  copy  of 
the  warrant  of  commitment,  It  will  be  pre- 
sumed that  such  warrant  conforms  to  all  of 
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the  requirements  of  the  law.  Leiby  v.  State, 
79  Neb.  485  (113  N.  W.  125). 

1072.  (1907.)  Where  the  record  In  a 
criminal  prosecution  discloses  that  the 
defendant  was  present  during  the  trial,  but 
is  silent  as  to  whether  he  was  present  when 
the  verdict  was  received,  it  will  be  presumed 
that  the  verdict  was  properly  received  and 
that  the  defendant  was  present  in  court  at 
the  time.  Feddem  v.  State,  79  Neb.  651  (113 
N.  W.  127). 

Discretion  of  lower  court. 

1073.  (1876.)  Where  there  ia  no  abuse 
of  the  discretion  vested  In  the  district  court, 
in  excusing  persons  from  serving  on  Juries. 
Its  action  in  that  regard  will  not  be 
reviewed  in  the  supreme  court.  Dodge  v. 
State,  4  Neb.  220. 

1074.  (1877.)  Within  the  limits  fixed  by 
the  statute,  the  term  of  imprisonment  to 
which  a  party  convicted  of  crime  may  be 
sentenced,  rests  entirely  with  the  Judge  of 
the  court  before  whom  the  case  was  tried, 
and  the  Judgment  will  not  be  set  aside 
because  it  seems  to  be  severe.  Geiger  v. 
State,  6  Neb.  545;  (1882)  Morrison  v.  State. 
13  Neb.  527  (14  N.  W.  481);  (1892) 
Weinecke  v.  State,  34  Neb.  14  (51  N.  W. 
307);  (1895)  Wright  v.  State,  45  Neb.  44 
(63  N.  W.  147);  (1905)  Keeler  v.  State,  73 
Neb.  441  (103  N.  W.  64). 

1076.  (189G.)  The  question  of  whether 
the  state  will  be  required  to  elect  between 
the  several  counts,  if  a  motion  is  made  by 
defendant  that  It  be  so  required,  will  rest  In 
the  sound  discretion  of  the  trial  court,  and 
unless  it  appears  that  there  has  been  an 
abuse  of  such  discretion  In  overruling  the 
motion,  it  will  not  be  available  as  error. 
Korth  V.  State,  46  Neb.  631  (65  N.  W.  792). 

1076.  (1897.)  A  witness  may  be  cross- 
examined  as  to  his  Interest  or  bias,  but  the 
extent  of  the  examination  rests  largely  In 
the  discretion  of  the  trial  court.  Davis  v. 
State,  61  Neb.  301  (70  N.  W.  984). 

1077.  (1901.)  The  ruling  of  a  trial  court 
In  deciding  a  challenge  for  cause  will  not 
be  disturbed  unless  an  abuse  of  discretion  Is 
shown.  Dinsmore  v.  State,  61  Neb.  418  (85 
N.  W.  445);  (1901)  Coil  V.  State,  62  Neb.  15 
(86  N.  W.  925). 

1078.  ,1905.)  The  determination  of  the 
trial  court  upon  an  application  of  the 
accused  for  change  of  venue  will  not  be  dis- 
turbed, unless  It  appears  from  the  record 
thai  its  conclusion  is  wrong.  Its  discretion 
in  the  matter  Is  a  legal  and  not  an  arbitrary 
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one.  Lucas  v.  State,  75  Neb.  11  (105  N.  W. 
976). 

QueBtlors  of  fact,  verdict  and  findings. 

1079.  ( 1875.)  A  verdict  without  evl- 
dence  to  support  It,  should  be  set  aside;  but 
if  tile  evldeuce  Is  conflicting  and  the  issues 
fairly  submitted  to  the  Jury,  the  verdict 
should  not  be  disturbed.  Palmer  v.  People, 
4  Neb.  68. 

1080.  (1879.)  In  criminal  cases  all 
questions  of  fact  are  to  be  settled  by  the 
Jury,  and  unless  the  want  of  sufllelent  evi- 
dence to  support  their  finding  be  very  clear 
It  will  not  be  disturbed.  Scklenckcr  v. 
State.  9  Neb.  241  (1  N.  W.  857);  (1880) 
ilonroe  V.  State,  10  Neb.  448  (7  N.  W.  285); 
(1904)  Henry  t>.  State,  72  Neb.  2S2  (100  N. 
W.  295). 

1081.  (1880.)  A  party  cannot  be  con- 
vlcted  of  a  felony  upon  a  mere  suspicion. 
The  law  requires  the  testimony  to  exclude 
all  reasonable  doubt,  and  while  to  a  great 
extent  the  weight  of  the  testimony  and 
degree  of  credibility  to  be  given  to  the  wU- 
nesres  must  be  left  to  the  jury,  the  court, 
where  the  verdict  is  unsupported  by  evi- 
dence or  is  clearly  wrong,  will  set  It  aside 
and  grant  a  new  trial.  Priett  v.  State,  10 
Neb.  393  (6  N.  W.  468). 

1082.  (1884.)  Where  the  testimony  Is 
conflicting,  and  It  Is  fairly  submitted  to  a 
Jury,  a  new  trial  will  not  be  granted  It  the 
testimony  is  sufficient  to  sustain  the  verdict. 
Murphy  V.  State,  15  Neb.  383  (19  N.  W. 
489);  (1900)  Cardwell  v.  State,  60  Neb.  480 
(83  N.  W.  665):  (1902)  Van  Buren  v.  State, 
63  Neb.  453  (88  N.  W.  671);  (1902)  MusfeU 
V.  State,  64  Net.  445  (90  N.  W.  237):  (1903) 
Parker  v.  State,  67  Neb.  555  (93  N.  W.  1037). 

1083.  (1886.)  Questions  of  fact  are  for 
the  trial  Jury  to  determine,  and  when  the 
testimony  is  conflicting  a  verdict  of  guilty 
In  a  prosecution  for  a  misdemeanor  will  not 
be  set  aside  If  there  is  evidence  sufficient  to 
sustain  It,  notwithstanding  it  may  be  con- 
tradicted by  the  testimony  on  the  part  of 
the  defense.  Seling  v.  State.  18  Neb.  548 
(26  N.  W.  254). 

1084.  (1894.)  It  Is  only  when  there  Is  a 
total  failure  of  proof  In  a  criminal  case  to 
supiiort  a  material  allegation  In  the  infor- 
mation, or  where  the  testimony  adduced  Is 
of  so  weait  or  doubtful  a  character  that  a 
conviction  based  thereon  could  not  be  sus- 
rained,  that  the  trial  court  will  be  Justified 
In  directing  a  verdict  of  not  guilty.  Wan- 
zer  V.  r.tate,  41  Neb.  238  (59  N.  W.  909). 


1085.  Where  the  evidence  by  which  it  ii 
sought  to  Imceach  a  verdict  on  account  of 
the  prejudice  of  a  sln^;  e  Juror,  subsequently 
discovered.  Is  conflicting,  an  order  denying  a 
new  trial  will  not  as  a  rule  be  disturbed  oil 
appeal.  (1894)  Hill  v.  State,  42  Neb.  aOS 
(60  N.  W.  916);  (1895)  MurpAey  v.  State, 
43  Neb.  34  (61  N.  W.  491). 

1086.  (1895.)  Where  a  new  trial  Is 
asked  for  on  the  ground  of  misconduct  ot 
parties,  jurors,  or  witnesses,  and  the  evi- 
dence is  conflicting  as  to  the  exis:ence  of 
such  misconduct,  the  finding  of  tbe  trial 
court  will  not  be  disturbed.  Carleto*  v. 
State,  43  Neb.  373  (61  N.  W.  699). 

1087.  (1895.)  Pacts  determined  upon 
consideration  by  the  district  court  of  con- 
tradictory affidavits  will  be  presumed  by  tbe 
supreme  court  to  have  been  fully  established 
by  the  proofs.  Ctroasman  v.  State,  46  Nebv 
21  (64  N.  W.  354). 

1088.  (1895.)  Where  the  evidence  as  to 
the  alleged  misconduct  of  Jurors  is  conflict- 
ing, the  finding  of  the  trial  court  thereupon 
will  not  be  disturbed.  McMahon  v.  State,  46 
Neb.  166  (64  N.  W.  694). 

1089.  (1895.)  A  ruling  of  the  distHct 
court  upon  a  question  of  fact  presented  by 
motion  supported  by  affidavits  will  !wt  be 
disturbed  in  the  supreme  court  unless  snch 
ruling  is  clearly  without  support  of  sof- 
flcient  evidence.  Lindtay  v.  State,  46  Neb. 
177  (64  N.  W.  716). 

1090.  (1895.)  While  the  district  court 
might  properly  set  aside  the  verdict  of 
guilty  on  the  mere  showing  that  the  proEe- 
cutlng  attorney,  notwithstanding  the 
instructions  of  the  court  forbidding  conver 
sation  with  jurors,  had  tallied  with  one  of 
them,  yet  where,  upon  a  full  disclosure  of 
what  was  in  fact  said,  and  that  it  bad  no 
relation  whatever  to  the  subject  matter  of 
the  trial  In  progress,  the  district  court  over- 
ruled a  motion  tor  a  new  trial,  such  motion 
will  not  be  disturbed  in  the  supreme  couit 
Lindsay  v.  State,  46  Neb.  177  (64  N.  V. 
716). 

1091.  (1899.^  A  finding  assailed  as  not 
sustained  by  sufficient  evidence  will  not  be 
disturbed  unless  clearly  wrong.  Wanf  r. 
State,  58  Neb.  719  (79  N.  W.  725). 

1092.  -  (1902.)  The  finding  of  the  trial 
court  In  deciding  a  challenge  for  cause  vill 
not  be  set  aside  by  the  appellate  court, 
unless  manifest  error  appears.  Rhea  r. 
State,  63  Neb.  461  (88  N.  W.  789). 

1093.  (1904.)    In    criminal    trials  tbe 
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Question  of  the  qualification  of  a  juryman 
Is  one  of  (act  for  the  determination  of  the 
trial  court,  and,  unless  It  appears  to  be 
against  the  weight  of  the  evidence.  It  will 
not  be  overruled  by  the  supreme  court. 
LiUie  V.  State.  72  Neb.  228  (100  N.  W.  316). 

1094.  (1905.)  When  two  or  more  defend- 
ants are  tried  together  for  the  same  offense, 
and  dilterent  penalties  are  inflicted,  and  it 
appears  from  the  evidence  that  the  defend- 
ant receiving  the  least  punishment  is  at 
.least  equally  guilty.  It  may  become  neces- 
sary for  the  supreme  court  to  determine 
from  the  evidence,  as  an  original  question, 
whether  the  punishment  of  the  defendants 
or  some  of  them  should  be  reduced.  Keeler 
V.  State.  73  Neb.  441  (103  N.  W.  64). 

1095.  (1906.)  Where,  by  a  supplemental 
motion  (or  a  new  trial,  the  competency  of  a 
Juror,  on  account  of  an  alleged  bodily 
inflrmlty.  amounting  to  a  disability,  is  put 
in  Issue,  and  is  determined  as  a  matter  of 
fact  upon  competent  evidence  introduced 
before  the  trial  court,  the  finding  of  the  fact 
on  that  question  will  not  be  set  aside  by  a 
court  cf  review,  unless  It  Is  unsupported  by 
the  evidence  and  is  clearly  wrong.  Reed  v. 
State.  75  Neb.  509  (106  N.  W.  649). 

1096.  (1907.)  Where  evidence  is  con- 
flicting the  Jury  are  the  Judges  of  Its 
weight,  and  their  verdict  will  not  be 
molested.  In  such  a  case,  unless  It  appears 
to  be  clearly  wrong.  Oraiff  v.  Btate,  78  Neb. 
466  (111  N.  W.  143). 

1097.  (1907.)  Where  the  question  as  to 
the  alleged  misconduct  of  an  attorney  in  bis 
argument  to  the  jury  has  been  submitted  to 
and  decided  by  the  trial  court  on  conflicting 
evidence,  such  decision  will  not  be  disturbed 
unless  it  Is  unsupported  by  the  testimony 
and  is  clearly  wrong.  Olark  v.  State,  79 
Neb.  473  (113  N.  W.  211). 

1098.  (1907.)  A  Judgment  of  conviction 
in  a  criminal  case  will  not  be  set  aside 
because  of  conflicting  evidence,  where  the 
evidence  of  the  state,  if  believed  by  the  Jury, 
is  sufficient  to  sustain  the  verdict  Wheeler 
V.  Btate,  79  Neb.  491  (113  N.  .W.  253). 

1098a.  (1907.)  Where  the  question  as  to 
the  alleged  misconduct  of  the  county  attor- 
ney in  conducting  the  prosecution  has  been 
submitted  to  and  decided  by  the  trial  court 
on  conflicting  evidence,  such  decision  will 
not  be  disturbed  unless  it  is  unsupported  by 
the  testimony  and  is  clearly  wrong.  Harrig 
V.  State,  80  Neb.  195  (114  N.  W.  168). 

1098b.    (1907).   A  Judgment  in  a  misde- 


meanor case  rendered  upon  conflicting  evi- 
dence win  not  be  reversed  simply  because 
the  appellate  court  receives  a  different  im- 
pression of  the  evidence  than  did  the  Jury 
and  trial  court,  but  such  Judgment  will  be 
upheld,  unless  it  is  clearly  wrong.  Oebhardt 
V.  State.  80  Neb.  363  (114  N.  W.  290). 

1098c.  (1908.)  Upon  the  trial  there  was 
a  sharp  conflict  between  the  testimony  of 
the  witnesses  for  the  state  and  those  on 
behalf  of  the  defense.  If  the  Jury  believed 
the  witnesses  produced  by  the  state  there 
was  s'jfiicient  evidence  to  sustain  a  verdict 
finding  the  accused  guilty.  They  being  the 
sole  judges  of  the  weight  of  the  evidence, 
their  finding  cannot  be  molested.  Cargon  v. 
State,  80  Neb.  619  (114  N.  W.  938). 

Harmless  error. 

1099.  (1882.)  An  immaterial  error,  or 
one  which  could  not  have  prejudiced  the' 
prisoner,  is  not  a  ground  for  a  new  trial 
FoMen  v.  State,  13  Neb.  328  (14  N.  W.  412). 

1100.  (1893.)  Where  It  Is  apparent  that 
the  plaintiff  in  error  has  not  been  prejudiced 
by  the  ruling  complained  of,  the  judgment 
will  be  cflirmed,  and  the  supreme  court  wiU 
not  examine  the  record  for  the  purpose  of 
detennlnlng  wheather  or  not  such  ruling  is 
technically  correct.  May  v.  State,  38  Neb. 
211  (56  N.  W.  804). 

1101.  (1897.)  Denial  of  a  Jury  trial 
upon  an  issue  of  fact  tendered  by  a  plea  in 
abatement  held  not  reversible  error,  where 
the  record  falls  to  disclose  that  the  prisoner 
was  prejudiced.  Bolln  v.  State,  51  Neb.  581 
(71  N.  W.  444). 

1102.  (1899.)  A  ruling,  if  erroneous, 
cannot  be  availed  of  if  so  seasonably 
retracted  that  by  such  ruling  no  prejudice 
could  result  to  the  party  complaining  of  it. 
McV^  V.  State,  67  Neb.  471  (77  N.  W.  1111). 

1103.  (1899.)  An  erroneous  conviction 
will  not  be  affirmed  on  the  ground  that  "out- 
raged Justice  has  laid  her  ayengliig  lash  on 
the  back  of  one  who  honestly  deserves  the 
scourge."  RejfnolOs  v.  State,  S8  Neb.  49  (78 
N.  W.  483). 

Bnrden  of  showing  prejudice. 

1104.  (1895.)  To  secure  the  reversal  of 
a  judgment  In  an  error  proceeding  to  the 
supreme  court  it  is  not  enough  to  establish 
that  the  district  court  erred,  but  it  must  ap- 
pear from  the  record  that  such  error  may 
have  caused  or  contributed  to  the  Judgment 
under  review  and  thus  have  prejudiced  the 
complaining  party.  Tracey  v.  State,  46  Neb. 
361  (64  N.  W.  1069). 


966 


Digitized  by 


1 1105 


CRIMINAL  LAW. 


S  1120 


1105.  (1897.)  The  burden  is  on  the 
imrty  complalnlag  of  the  refusal  of  an 
Instruction  not  only  to  show  that  he  was 
probably  prejudiced  by  such  refusal,  but 
that  tbe  entire  instruction  is  correct  as  a 
proposition  of  law  and  applicable  to  the 
facts  in  evidence  tn  the  case.  Davit  V. 
State,  61  Neb.  201  (70  N.  W.  984). 

1106.  (1901.)  Errors  will  not  be  pre- 
sumed but  must  be  affirmatively  shown  from 
the  record.  Coil  v.  State,  62  Neb.  16  (86  N. 
W.  925). 

1107.  (1902.)  Under  the  rule  that  error 
must  afflrmatirely  appear,  th<j  burden  is  on 
the  complaining  party  to  show  that  an 
assertion  of  personal  belief  by  counsel  for 
tbe  opposing  party  was  not  given  as  a  deduc- 
tion from  the  evidence.  Beed  v.  State,  66 
Neb.  184  (92  N.  W.  321). 

—  Ruling  as  to  indictment. 

1108.  (1897.)  Error  cannot  be  predi- 
cated upon  the  overruling  of  a  demurrer  to 
a  count  in  the  information,  where  a  nolle 
prosequi  is  subsequently  entered  to  such 
count.  Bartlev  v.  State,  53  Neb.  310  (73  N. 
W.  744). 

'  Denial  of  continuance. 

1109.  (1905.)  The  defendant  to  a  crim- 
inal trial  is  not  prejudiced  by  the  denial  of 

bis  application  for  continuance  upon  the 
ground  of  absence  of  material  witnesses,  if 
the  matters  -to  be  proved  by  the  evidence  of 
the  absent  witnesses  are  conclusively  estab- 
lished upon  the  trial  by  other  witnesses  and 
are  not  controverted  by  the  state,  hucaa  v. 
State.  75  Neb.  11  (105  N.  W.  976). 

—  Buling  on  challenge  of  juror. 

1110.  (1883.)  Although  ttiere  may  be 
error  In  overruling  a  challenge  to  a  juror  for 

cause,  yet  if  the  prisoner  be  not  compelled 
to  exhaust  his  peremptory  challenges  to 
exclude  him  from  the  panel,  it  Is  error  with- 
out prejudice.  Bohanan  v.  State,  15  Neb. 
209  (18  N.  W.  129). 

1111.  (18§9.)  The  overruling  of  a  chal- 
lenge to  an  Incompetent  juror  in  a  criminal 
case  is  not  cured  by  a  subsequent  peremp- 
tory challenge  of  such  juror  by  defendant, 
where  he  has  exhausted  bis  peremptory 
challenges.  Thurman  v.  State,  27  Neb.  628 
(43  N.  W.  404.) 

1112.  ( 1894. )  Where  the  trial  court 
overruled  defendant's  challenge  for  cause  to 
a  Juror,  and  the  record  la  silent  as  to  the 
manner  in  which  the  juror  was  dimlssed, 
and  does  not  show  that  the  defendant  watf 


compelled  to  exhaust  hla  peremptory  chal- 
lenges to  exclude.him  from  the  jury,  and  tbe 
record  does  disclose  that  the  party  diat- 
lenged  was  not  one  of  the  Jurors  who  tried 
tbe  case,  held,  that,  so  far  as  Indicated  by 
the  record,  there  was  no  prejudicial  error 
in  overruling  the  challenge  to  the  juror. 
BlenkiroH  v.  State,  40  Neb.  11  (58  N.  V. 
687). 

1113.  (1897.).  A  party  by  failing  to  exer- 
cise his  right  of  peremptory  challenge  will 
be  held  to  have  waived  any  objection  on 
account  of  a  juror's  disqualification  then 
known  to  exist.  Morgan  v.  State,  SI  Neb. 
672  (71  N.  W.  788). 

1114.  (1897.)  Error  cannot  be  predi- 
cated upon  the  overruling  of  a  challenge  to 
a  juror  for  cause,  where  tbe  record  falls  to 
disclose  that  the  complaining  party 
exhausted  his  peremptory  challenges.  Bart- 
lev  V.  State,  53  Neb.  310  (73  N.  W.  744). 

1115.  (1899.)  A  ruling  on  a  challenge 
for  cause  will  not  be  disturbed  on  review  un- 
less clearly  wrong.  Ward  v.  State.  68  Neb. 
719  (79  N.  W.  725). 

 Admission  or  exelvsion  of  evidenea 

1116.  (1878.)  To  make  the  admission  of 
immaterial  testimony  ground  for  a  new  trial 
it  must  at  least  have  tended  to  prejudice  the 
accused.   Clough  v.  State,  7  Neb.  320. 

1117.  (1879.)  If  a  witness  for  the  prose- 
cution in  answer  to  a  proper  question  give 
immaterial  testimony  prejudicial  to  the  pris- 
oner, which  on  objection  Is  promptly  ex- 
cluded from  the  consideration  of  tbe  jury, 
this  is  not  ground  for  reversing  tbe  Judg- 
ment.  St.  Louit  17.  State,  8  Neb.  406. 

1118.  (1886.)  Where  an  objection  to  a 
question  Is  sustained  and  the  testimony  ex- 
cluded, if  the  witness  Is  afterwards  recalled 
and  fully  examined  upon  the  matters  pre- 
sented by  the  former  Interrogatories  the  rul- 
ing of  the  court  in  sustaining  the  objectini, 
even  if  erroneous,  will  not  be  sufficient  cause 
for  reversing  a  judgment  unless  it  should 
affirmatively  appear  that  the  prisoner  wis 
prejudiced  thereby.  Ballard  v.  State.  19 
Neb.  609  (28  N.  W.  271);  (1901)  Coil  v. 
State,  62  Neb.  15  (86  N.  W.  925). 

1119.  (1891.)  The  admission  of  testimony 
of  witnesses  whose  names  had  not  been  In- 
dorsed on  the  information  is  not  prejudicial 
where  they  only  testified  to  facts  admitted 
by  defendant  in  his  testimony.  Longford  v. 
State,  32  Neb.  782  (49  N.  W.  766). 

1120.  (1893.)  In  a  criminal  prosecutloa. 
evidence  which  on  its  face  Is  clearly  Incom- 
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petent  aa<l  prejudicial  to  the  accused  Bbiould 
not  be  Introduced,  and  If  the  proaaeatlon, 
vitbout  a  pvontlse  to  prove  other  facts  to 
render  It  competent.  Is  permitted  to  intro- 
duce Buch  evidence  and  it  is  thus  placed  be- 
fore the  jury,  an  order  of  the  court  after- 
Tarda  made  to  strike  It  out  does  not  wholly 
cure  the  wrong  and  may  be  cause  tor  re- 
versing the  judgment.  Bedfora  v.  State,  36 
Neb.  702  (55  N.  W.  263). 

1121.  (1894.)  The  admission  of  incom- 
petent testimony  to  prove  a  fact  Is  harmless 
error,  where  snch  tact  Is  established  by  other 
evidence.  Lamb  v.  State,  40  Neb.  312  (58  N. 

W.  963);  (1895)  Ford  v.  State,  46  Neb.  39(1 
(64  N.  W.  1082);  (1897)  Kelly  v.  State,  61 
Neb.  572  (71  N.  W.  299). 

1122.  (1897.)  A  case  will  not  be  reversed 
because  of  the  limitation  placed  by  the  court 
upon  the  cross-examinatioD  of  a  witness  as 
to  his  interest  or  bias,  unless  It  appears  from 
the  record  that  the  party  against  whom  the 
witness  was  called  was  probably  prejudiced 
by  such  limitation.  Davis  v.  State,  51  Neb.  * 
301  (70  N.  W.  984). 

1123.  (1897.)  Error  cannot  be  predicated 
on  the  admission  of  testimony,  where  tiie 
fact  sought  to  be  established  by  It  Is  subse- 
quently admitted  during  the  trial  upon  the 
record  by  the  parties.  Whitney  v.  State,  53 
Neb.  287  (73  N.  W.  696). 

1124.  (1898.)  Admission  of  immaterial 
testimony  Is  not  ground  for  reversal  whero 
it  did  not  prejudice  the  rights  of  the  party 
complaining.  Carrall  v.  State,  53  Neb.  431 
(73  N.  W.  939). 

1125.  (1901.)  Overruling  objections  to 
an  Improper  question  to  witnesses  of  defend- 
ant Is  not  reversible  error,  when  the  answer 
was  not  prejudicial.  Nightingale  v.  State, 
62  Neb.  371  (87  N.  W.  168). 

1126.  (1902.)  Where  a  witness  has  tes- 
tified In  rebuttal  that  the  defendant  had 
been  arrested  prior  to  the  time  of  the  charge 
for  which  he  was  being  tried,  and  such  evi- 
dence is  stricken  out  on  motion  of  the  de- 
fendant, he  cannot  predicate  error  thereon. 
Mccormick  v.  State,  66  Neb.  337  (92  N.  W. 
740). 

1127.  (1903.)  Error  In  sustaining  an  oth 
jectlon  to  a  question  is  without  prejudice,  If 
the  same  question  is  afterwards  asked  and 
answered.  Edicarda  v.  State,  69  Neb.  386 
(95  N.  W.  1038);  (1906)  Reed  v.  State.  75 
Neb.  509  (106  N.  W.  649). 

1128.  (1907.)   Where  a  defendant  volun- 


tarily testified  as  a  witness  in  his  own  be- 
half, and  the  tacts  testified  to  by  him,  as 
well  as  sufficient  other  competent  evidence, 
clearly  show  that  he  Is  guilty  of  the  crime 
charged,  a  verdict  of  guilty  will  not  te  set 
aside  on  account  of  errors  in  the  admission 
of  evidence.  O'Hearii  t>.  State,  79  Neb.  513 
(113  N.  W.  130). 

Instructions. 

1129.  (1874.)  An  erroneous  instruction 
given  on  a  point  entirely  outside  of  the  case 
as  made  by  the  evidence  tumishes  no  grounds 
for  a  reversal  of  a  judgment  otherwise  cor- 
rect.   Cato  V.  State,  3  Neb.  357. 

1130.  (1883.)  Although  it  may  be  found 
that  detached  portions  of  a  charge  are  not 
technically  correct,  yet  If,  taking  the  whole 
charge  together,  the  law  was  fairly  given, 
and  no  prejudice  done  to  the  accused,  the 
judgment  will  not  be  disturbed.  Parrish  v. 
State,  14  Neb.  60  (15  N.  W.  367). 

1131.  (1886.)  If  one  of  the  paragraphs 
In  the  charge  of  the  court  to  the  jury  mis- 
states the  law  upon  a  material  point,  such 
error  will  not  be  cured  by  another  paragraph 
which  states  the  law  correctly,  because  the 
Jury  would  be  left  In  doubt  as  to  which  par- 
agraph was  correct.  Ballard  v.  State,  19 
Neb.  609  (28  N.  W.  271);  (1896)  Barr  v. 
State,  45  Neb.  458  (63  N.  W.  856);  (1895) 
ifetz  V.  State.  46  Neb.  547  (65  N.  W.  190); 

(1897)  Raker  v.  State,  50  Neb.  202  (69  N. 
W.  749);  (1897)  Henry  v.  State,  51  Neb.  149 
(70  N.  W.  924;  66  Am.  St.  Rep.  450);  (1897) 
Beck  V.  State.  51  Neb.  106  (70  N.  W.  498); 

(1898)  Bergeron  v.  State.  53  Neb.  752  (74 
N.  W.  253) ;  (1899)  Sweenie  v.  State,  59  Neb. 
269  (80  N.  W.  815);  (1901)  Thompson  v, 
.State.  61  Neb.  210  (85  N.  W.  62;  87  Am.  St. 
Rep.  453);  (1901)  Howell  v.  State,  61  Neb. 
391  (85  N.  W.  289). 

1132.  (1895.)  The  giving  of  an  Instruc- 
tion that  a  misdemeanor  prosecution  was  tiot 

barred  until  18  months.  Instead  of  one  year, 
is  error  without  prejudice,  where  the  undis- 
puted evidence  discloses  that  the  act  charged 
was  committed  less  than  a  year  prior  to  the 
11  ling  of  the  complaint.  Jolly  v.  State,  43 
Neb.  857  (02  N.  W.  300). 

1133.  (1895.)  It  is  not  reversible  error 
to  give  an  erroneous  instruction  where  it 
could  not  have  prejudiced  the  complaining 
party.  Debney  v.  State,  45  Neb.  856  (64  N. 
W.  446;  34  L.  R.  A.  851);  (1896)  Horn- 
Merger  v.  State,  47  Neb.  40  (66  N.  W.  23): 
(1897)  Ferguson  v.  State,  52  Neb.  432  (72 
N.  W.  590;  66  Am.  St.  Rep.  512);  (1897) 
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V.-hitne-j  v.  State.  53  Neb.  287  (73  N.  W. 
696);  (1900)  McArthur  v.  State,  60  Neb.  390 
(83  N.  W.  196). 

1134.  (1896.)  Although  there  was  a  fail- 
ure to  Instruct  as  to  certain  points,  so  that 
they  were  In  effect  withdrawn  from  the  con- 
sideration of  the  Jury,  yet  If  It  Is  clear  that 
the  Jury  have  formed  the  right  conclusion 
and  no  prejudice  has  resulted  from  the  omis- 
sion. It  la  not  error  which  calls  for  a  rever- 
sal of  the  judgment.  Pfarrou  v.  State,  47 
Neb.  294  (66  N.  W.  422). 

1136.  (1896.)  Where  the  evidence  falls 
to  show  an  offense  of  a  less  degree  than  that 
charged,  the  failure  to  give  an  Ihstructton 
defining  the  Icir-cr  c:re::se  Is  not  prejudicial 
error.  Fager  v.  Vtate,  49  Neb  439  (68  N:  W. 
Cll). 

1136.  (1SS7.)  In  an  Instruction  the  trial 
r-ri:rt  used  this  language:  "And  If  the  jury 
find  from  the  evidence  that  all  the  Inrrlmi- 
natlng  circumstances  upon  which  the  prose- 
cution relies  for  a  conviction  will  as  well  ap- 
ply to  some  other  person  or  persons  as  to  the 
defendant,  or  if  such  facts  and  circumstances 
are  reconcilable  with  any  reasonable  theory 
or  hypothesis  other  than  the  guilt  of  the  de- 
fendant, or  If  such  facts  and  circumstances, 
together  with  the  direct  evidence  offered  In 
this  case,  do  not  satisfy  the  minds  of  the 
Jury  beyond  any  reasonable  doubt  of  tbe 
guilt  of  defendant  then  you  should,  by 
your  verdict,  acquit  him."  Held.  That  the 
use  of  the  expression  "Incriminating  circum- 
stances," If  error,  was  without  prejudice  to' 
the  prisoner.  Davit  v.  State,  61  Neb.  301  (70 
N.  W.  984).  * 

1137.  (1902.)  The  giving  of  an  instruc- 
tion which  Is  an  Inaccurate  sttaement  of  the 
law.  Is  not  reveiBlble  error,  where  It  Is  im- 
mediately withdrawn  and  a  proper  Instnic-' 
tlon  substituted.  Reed  v.  State,  66  Neb.  184 
(92  N.  W.  321). 

\n%.  (1903.)  An  instruction  to  the  jury 
fxoepted  to  by  the  defendant  examined,  and. 
although  Incorrect  In  the  way  framed,  held 
to  be  neither  confusing  nor  prejudicial  to 
the  defendant.  Martin  v.  State,  67  Neb.  36 
(93  N.  W.  161). 

1139.  (1907.)  In  a  prosecution  for  mur- 
')er  io  the  first  degree,  If  the  evidence  estab- 
lishes conclusively  that  the  defendant  Is 
either  guilty  of  the  crime  charged  or  is  en* 
tirely  Innocent,  a  failure  to  instruct  the  Jury 
fn  regard  to  inferior  degrees  of  the  crime 
fharged  in  the  information  is  not  prejudi- 
cial error.  Clark  v.  State,  79  Neb.  482  (1J3 
N.  W.  8f)4). 


— —  Argnmoits  and  conduct  of  counieL 

1140.  (1896.)  Where  counsel  for  the  atite 
referred  In  an  argument  to  the  Jury  to  facta 
not  In  evidence,  and  upon  objection  that  the 
statements  were  unwarranted  by  the  evi- 
dence the  district  court  ins:ruc;ed  thejjryto 
disregard  such  statements,  there  was  lefi 
no  ground  for  complaint,  for  the  reasoi 
that  the  courc,  when  appealed  to,  granted 
all  relief  prayed  for.  Hoover  c.  State.  4g 
Neb.  184  (63  N.  W.  1117):  (1901)  Arpt- 
bright  v.  Stal^.  62  Neb.  402  (87  N.  W.  146). 

1141.  (1902.)  Where  a  defendant  Id  i 
criminal  case  was  asked  on  cross-examinB- 
tlon  whether  he  did  not  serve  a  term  fn  i 
reformatory  Institution,  and  an  objection  to 
the  question  was  sustained  and  the  Jury  di- 
rected to  disregard  it,  held,  that  the  inct 
dent  was  too  trivial  to  exert  any  Influence  bi 
the  decision  of  the  case.  Reed  «.  State,  6S 
Neb.  184  (92  N.  W.  321). 

Erron  waived  in  appellate  oomt. 

1142.  (1901.1  Rulings  not  ai^ed  are 
deemed  waived.  ButseU  v.  State,  62  Neb. 

512  (87  N.  W.  344). 

1142a.  (1907.)  General  assignments  of 
error  for  the  admission  or  rejection  of  evi- 
dence win  not  Le  discussed  unless  spedfi- 
cally  called  to  the  attention'  of  the  coun 
brief  or  oral  argument  where  no  manileat 
error  appears.  Harris  v.  State,  80  Neb.  1S5 
(114  N.  W.  168). 

Subsequent  appeals. 

1143.  (1S86.)  A  question  having  ben 
decided  In  a  previous  ruling  becomes  the  law 
of  the  case  when  before  the  court  on  a  ate- 
ond  hearing.  Marion  v.  State.  20  Neb.  S3S 
(29  N.  W.  911;  57  Am.  Rep.  825), 

1144.  (1901.)  Where,  in  a  criminal  pros- 
ecution, instructions  given  the  Jury  are  w- 
signed  as  error  and  on  appeal  such  lnsl^l^ 
tlons  held  properly  given,  and  on  a  subse- 
quent trial  the  same.  Instructions  are  gives 
and  again  assigned  as  error,  the  deMslon  of 
the  question  on  the  first  appeal  will  be  helil 
to  be  the  law  of  the  case  and  followed  Id  re- 
viewing the  case  on  the  appeal  last  taken. 
Arffobright  v.  State,  62  Neb.  402  (  87  N.  W. 
146). 

1145.  (1901.)  The  defendant  on  a  former 
trial  was  found  guilty  of  murder  in  the  first 
degree,  and  on  error  to  the  supreme  court 
'the  evidence  was  examined  and  foimd  Bofll- 
cient  to  support  the  verdict.  A  subseqoect 
trill  resulted  in  a  like  verdict  and  on  error 
i*^  Is  again  urged  that~the  evidence  Is  hi- 
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suflScIent  to  support  the  verdict.  The  evi- 
dence against  the  defendant  In  the  last  trial 
being  Bubstantlally  the  same  and  fully  as 
strong  and  convincing,  the  decision  on  the 
former  trial  has  become  the  law  of  the  case. 
ArgabrigM  v.  State,  62  Neb.  402  (87  N.  W. 
146). 

1146.  (J907.)  If,  upon  a  second  appeal 
to  the  supreme  court,  the  same  state  of  facts 
substantially  is  presented  as  upon  the  for- 
mer appeal,  the  former  decision  upon  the 
sufficiency  of  the  evidence  settles  the  law 
of  the  case  and  is  conclusive.  Lucat  v.  State, 
78  Neb.  454  (110  N.  W.  145). 

M.  Determination  and  Disposition  of  Oanae. 

Seduction  of  sentence. 

1147.  (1889.)  Under  the  provisions  of 
the  act  approved  March  31,  1887,  it  Is  made 
the  duty  of  the  supreme  couri  In  all  crim- 
inal cases  pending  therein  on  error,  where 
the  sentence  Is  excessive,  to  reduce  the  same 
and  render  such  sentence  a:pilnat  the  person 
convicted,  as  is  warranted  by  the  evidence. 
Anderson  v.  State,  26  Neb.  387  (41  N.  W. 
951). 

1148.  (1889.)  The  act  of  reducing  a  sen- 
tence under  the  statute  of  1887,  and  render- 
ing such  a  one  as  Is  warranted  by  the  evi- 
dence. Is  in  no  sense  a  commutation  nor  the 
exercise  of  clemency.  That  is  an  act  of  grace 
to  be  exercised  or  not  by  the  executive  alone, 
In  his  discretion.  But  the  reduction  ol  a 
sentence  and  the  imposition  of  a  new  one 
based  upon  the  testimony,  is  a  right  which 
every  one  convicted  of  a  crime  and  upon 
whom  a  sentence  higher  than  is  warranted 
by  the  testimony  has  been  Imposed  may  de- 
mand under  the  act  referred  to.  A.nder8on 
'}.  State,  20  Neb.  3?7  (41  N.  W.  951). 

1149.  (1896.)  A  sentence  should  not  be 
reduced  tn  an  error  proceeding  because  of 
apparent  undue  severity.  Barney  v.  State, 
49  Neb.  635  (68  N.  W.  636).  [Overruled. 
Palmer  v.  State,  70  Neb.  136.] 

1150.  ( 1903.)  Section  609a  of  the  criminal 
code,  which  provides  that  the  supreme  court 
may  reduoc  an  excessive  sentence  and  pro- 
nounce such  sentence  as  is,  in  the  opinion 
Of  the  court,  warranted  by  the  evidence  In 
the  record  before  it,  Is  not  violative  of  the 
provision  of  the  constitution  which  for- 
bids the  exercise  by  the  judiciary  of  any 
power  properly  belonging  to  the  executive 
branch  of  the  government.  Palmer  v.  State, 
70  Neb.  136  (97  N.  W.  235). 

Beversal. 

1161.  (1882.)  Where  a  Judgment  against 
a  person  for  horse  stealing  was  reversed,  a 


Judgment  of  conviction  against  one  accused 
of  concealing  him  should  also  be  reversed, 
regardless  of  errors  therein.  Ray  v.  State, 
13  Neb.  55  (13  N.  W.  2). 

1152.  (1889.)  Where  a  Judgment  of  con- 
viction, rendered  In  the  district  court 
against  one  charged  with  larceny,  is*  re- 
versed In  the  supreme  court  on  the  ground 
that  there  had  been  no  preliminary  exam- 
ination as  required  by  law,  such  accused  Is 
not  necessarily  discharged  thereby,  but  pro- 
ceedings against  him  may  be  commenced 
anew  by  making  complaint  under  oath  with- 
out releasing  him  from  custody.  White  v. 
State.  28  Neb.  341  (44  N.  W.  443). 

1153.  (1898.)  A  conviction  will  ordi- 
narily be  reversed  where  the  attorney  gen- 
eral declines  to  file  a  brief  on  the  ground 
that  the  evidence  Is  Insufficient  to  sustain 
the  judgment.  Lorens  v.  State,  53  Neb.  463 
(73  N.  W.  935). 

I         Directing  judgment  in  lower  court. 

1154.  Where  there  is  found  no  error  In 
the  record,  except  an  Irregularity  In  enter- 
ing judgment  upon  the  verJbt.  a  cause  will 
be  remanded  to  the  district  court  with  In- 
structions to  enter  judgment  on  the  verdict 
In  the  manner  prescribed  by  law.  (1875) 
Dodge  v.  People,  4  Neb.  220;  (1895)  Oriffen 
V.  State.  46  Neb.  282  (64  N.  W.  966);  (1896) 
Ho7-nberger  v.  State,  47  Neb.  40'  (66  N.  W. 
23). 

1165.  (1904.)  Where  a  prisoner  has  been 
found  guilty  on  a  criminal  charge,  and  the 
only  error  that  appears  on  the  record  is 
the  failure  of  the  court  to  pronounce  a  legai 
judgment  against  him.  It  Is  the  proper  prac- 
tice, and  the  supreme  court  has  the  power, 
after  setting  aside  the  void  or  erroneous 
Judgment,  to  remand  the  case  and  the  ac- 
cused. If  sentence  has  not  been  suspended,  to 
the  district  court,  with  Instructions  to  render 
judgment  on  the  verdict  in  the  manner  pro- 
vided by  law.  McCormick  v.  State,  71  Neb. 
505  (99  N.  W.  237). 

XVI.  FXTNISHMENT   AND  FBEYEN- 
TION  OF  CBIKE. 

Discretion  of  court  in  fixing  sentence,  see 
ante,  %  1877. 
Reduction  of  term  by  good  conduct,  see 

.  PHsons,  5§  15.  16. 

Beprieve  by  governor. 

11 56.  ( 1902.)  Where  a  governor  re- 
prieves or  respites  a  prisoner  under  death 
sentence,  be  may  designate  In  the  warrant 
of  reprieve  the  day  that  the  sentence  shall 
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be  executed.  In  re  Rhea,  64  Neb.  88S  (97  N. 
W.'  1119). 

Term  of  Imprlsomaent. 

1157.  (1892.)  Under  aectlon  518  of  the 
criminal  code  the  term  of  Imprisonment  of 
one  sentenced  to  the  penitentiary  dates  from 
the  sentence  and  not  from  the  delivery  of 
the  prisoner  to  the  warden  of  the  peniten- 
tiary. In  re  Fuller,  34  Neb.  581  <52  N  W. 
577), 


Imprisonmsnt  in  addltlMi  to  fine. 

1168.  (1884.)  A  justice  of  the  peace,  hi 
a  proper  case,  may  impose  a  fine  not  to  ei- 
ceed  1100,  or  sentence  to  ImprisoDment  not 
to  exceed  three  months,  but  cannot,  as  a 
punishment  for  the  same  offense,  impOEe 
both  fine  and  Imprisonment.  In  re  Btevert. 
16  Neb.  193  (20  N.  W.  255). 

CRIMINAL  LIBEL. 
See  Libel  and  Slander,  V. 


CROPS. 
ANALYSIS. 

Nature  of  property,  9  1. 
Subject  to  execution,  §  2. 

BlgrhtB  of  exeontfon  purchaser  to  crops,  ||  3-5. 
Effect  of  sale  of  lands.  S  6. 
Liability  for  destroying  crops,  §  7. 
Bights  of  co-tenant,  S  8. 

Bight  to,  as  between  tmant  and  receiver,  §  9. 


Cboss-Refebences. 
Description  of,  in  mortgage,  see  Chattel 

Mortgages,  59-61. 

Crops  Qot  planted  as  subject  to  mortgage, 
see  Chattel  Uortgagea,  S§  5-7. 

Rights  of  purchaser  at  judicial  sale,  see 
Judicial  Sales,  §5  519-523. 

Rights  to  crops  on  leased  premises,  see 
Landlord  and  Tenant,  S$  14S-149. 

Liability  of  railroads  for  destruction  of, 
by  fires,  see  Railroads,  S9  375-413. 

Destruction  of,  by  railroad  from  construc- 
tion of  road,  see  Railroads,  H  73-78. 

Rights  as  between  vendor  and  vendee,  see 
Vendor  and  Purchaser,  §  179. 

Nature  of  property. 

1.  (1882.)  Growing  or  standing  cultl- 
vated  crops  have  always,  for  most  purposes, 
been  deemed  personal  property;  not  so  with 
growing  wild  grass  and  other  natural  prod- 
ucts of  the  soil.  Keith  v.  Tilford,  12  Neb. 
271  (11  N.  W.  315). 

Subject  to  execution. 

2.  (1901.)  Growing  crops  are  subject  to 
levy  and  sale  Irrespective  of  their  stage  of 
growth.  Johns  v.  Kamarad.  2  Unof.  157  (96 
N.  W.  118). 

Bights  of  execution  purchaser  to  crops. 

3.  (1902.)  A  purchaser  of  land  at  execu- 
tion sale  Is  entitled  to  all  crops  planted 
thereon  after  conflrmatlon.  Jaques  v. 
Dawes,  3  Unof.  752  (92  N.  W.  570). 


4.  (1894.)  A  Judgment  debtor  harvested 
a  crop  of  wild  grass  from  land  after  it  bad 
been  sold  on  execution  against  him  but  be- 
fore the  confirmation  of  the  sale.  In  an 
action  of  replevin  brou^t  by  the  purcbiaer 
of  the  real  estate  at  the  execution  sale  for 
said  grass,  held,  that  as  the  grass  was  sev- 
ered from  the  realty  before  the  conflrmation 
of  the  sale,  the  title  to  the  grass  did  not  pass 
to  the  purchaser  of  the  land.  l'ea:ci  v. 
White.  40  Neb.  432  (58  N.  W.  1020;  24  L.  R 
A.  449). 

5.  (1902.)  Annual  crops  growing  on  the 
land  do  not  pass  to  the  purchaser  at  judicial 
sale;  and  for  the  purpose  of  saving  the  debt- 
or's rights  thereto,  these  annual  crops  will 
be  regarded  as  personalty.  Aldrich  v.  Bank 
of  Ohiowtt,  64  Neb.  276  (89  N.  W.  772;  97 
Am.  St.  Rep.  643;  57  L.  R.  A.  920). 

Effect  of  sale  of  land. 

6.  (1905.)  Where,  by  the  terms  of  a 
lease,  rent  Is  reserved  in  a  share  of  the 
crops,  the  landlord  and  tenant  are  tenants 
in  common  of  the  growing  crops,  and  in 
such  case  a  purchaser  of  the  real  estate 
from  the  landlord  during  the  term  of  i&e 
lease,  in  the  absence  of  an  agreement  to  the 
contrary.  Is  not  entitled  to  a  portion  of  the 
crop  belonging  to  the  landlord  which  had 
been  severed  from  the  realty  prior  to 
the  time  he  acquired  title  to  the  land  upon 
which  the  crop  was  grown.  Wendt  v.  Stew- 
art, 74  Neb.  855  (105  N.  W.  550). 
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Liivbllity  for  destroying  crops. 

7.  (1888.)    One  who  negligently  causes 

the  destruction  of  growing  crops  Is  liable 
to  the  owner  for  their  value.  Fremont,  E* 
&  M.  V.  R.  Co.  V.  Marlcy,  25  Neb.  138  (40  N. 
W.  498;  13  Am.  St  Rep.  482). 

7a.  (1907.)  The  measure  of  damages  for 
the  destruction  of  a  growing  crop  is  the 
value  of  the  crop  at  the  time  of  its  destruc- 
tion. Berard  v.  Atchison  ds  N.  R.  Co.,  79 
Neb.  830  (113. N.  W.  537). 

Bights  of  co-tenant. 

8.  (1894.)  Wheru  there  Is  a  contract  be- 
tween the  owner  of  the  laud  and  another 

person  whereby  such  other  person  Is  to  cul- 
tivate the  land  and  harvest  the  hay  for  a 
share  thereof,  but  where  the  relation  of  land- 
lord and  tenant  Is  not  created,  and  there  la 
no  BpeciSc  agreement  as  to  the  possession  of 
the  land,  the  parties  become  tenants  In 
common  of  the  grass  and  hay,  and  If  one  of 
the  parties  to  such  contract  seize  the  whole 
crop  either  before  or  after  severance,  and 
dispose  of  It  in  denial  of  the  other's  rights, 
the  other  may  maintain  trover  for  his  share. 
Reea  V.  McBin,  41  Neb.  206  (69  N.  W.  775). 

Bights  to,  as  between  tenant  and  receiver. 

9.  (1902.)  Where  an  appeal  is  taken 
from  an  order  of  confirmation  and  a  super- 
sedeas granted  and  a  receiver  of  the 
mortgaged  premises  is  appointed  pending 
such  appeal,  a  tenant  of  the  mortgagor  is 


entitled  to  the  crops,  growing  on  the  mort- 
gaged premises  at  tho  time  of  such  appoint- 
ment, as  against  auch  receiver,  whether  such 
crops  are  mature  or  not  Cassell  v.  A.»Hlev, 
3  Unof.  787  (92  N.  W.  1036). 

CROSS-COMPLAINT. 

See  Pleading,  H  156-163. 

CROSS-EXAMINATION. 
See  Witnetaes,  til,  B. 

CROSSINGS. 

Duty  of  rattroad  to  construct  public  cross- 
ing, see  Railroads,  18  95-100. 

Duty  of  railroad  tu  build  private  crossing, 
see  Railroads,  ii  102-lQG. 

Injuries  at  railroad  crossing,  see  Rail- 
roads. fiS  216-330. 

Of  street  railroads  and  steam  roads,  see 
Street  Railroads,  8  11. 

CRUELTY. 

Grounds  for  divorce,  see  Divorce,  {8  10-18. 
Sufficiency  of  proof  of,  see  Divorce,  89  90- 
97. 

Punishment  of  child  by  parent,  see  Parent 
and  Child,  8S15,  16- 

CULVERTS. 

Construction  of,  in  highways,  see  HigJi- 
ways,  88158-161. 
By  railroads,  see  Railroads,  88  79-83. 


CURTESY. 

ANALYSIS. 

Definition  of  curtesy,  8  1. 
Bight  in  general,  2-3. 
Bight  of  curtesy  in  equities  of  wife,  S  4. 
Estate  of  curtesy  subject  to  execution  or  mortgage,  8  5. 
Bar  or  forfeiture  of  right,  88  6-8. 
Bight  of  lessee  of  wife,  §  9. 

Cboss-Refebence. 
See,  also.  Dower, 

Definition  of  curtesy. 

1.  (1879.)  An  estate  by  curtesy  at  com- 
mon law  Is  defined  to  be  that  estate  to 
which  a  husband  Is  entitled  upon  the  death 
of  his.  wife.  In  the  lands  and  tenements  of 
which  she  was  seized  In  poaseaslon,  in  fee 
Bfmple  or  In  fee  tail  during  the  coverture; 
provided  they  have  hai!  issue  horn  alive  and 
possibly  capable  of  inheriting  her  estate. 
Forbes  V.  Btceesy,  8  Neb.  520. 
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Bights  in  general. 

2.    (1879.)    To  entitle  the  husband  to  an 

estate  by  the  curtesy  the  wife  must  have 
been  seizod  in  fact  as  well  as  in  deed,  and 
not  merely  a  seizin   in  law.    Forbes  v. 

Stoeesy,  S  Neb.  520. 

2a.  (1307.)  Under  our  statute  the  hus- 
band is  not  entitled  to  an  estate  by  the  cur- 
tesy in  lands  of  hig  deceased  wife  held  by 
her  under  a  contract  of  purchase.  The 
estate  of  the  wife  to  which  the  estate  of 
curtesy  may  attach  must  be  at  the  least  a 
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freehold.  Granfcan  V.  Beyl,  78  Neb.  349 
(110  N.  W.  1108). 

3.  (1903.)  A  surviving  husband  of  a 
woman  who  died  prior  to  the  amendment 
of  the  statute  of  descent.  In  1S87,  took  a 
life  estate  in  the  property  of  the  wife  as 
tenant  by  the  curtesy.  Withnell  v.  Withnell, 
69  Neb.  605  (96  N.  W.  221). 

Bight  of  curtesy  In  equities  of  wife. 

4.  (1S98 )  A  surviving  husband,  whose 
wife  died  in  1877,  was  not  entitled  to  an 
estate  o'  curtesy  in  lands  in  which  she  bad 

a  mere  equitable  estate  at  the  time  of  her 
death.  Hall  v.  Crabb,  56  Neb.  392  (76  N. 
W.  865). 

Estate  of  curtesy  subject  to  execution  or 

mortgagpe. 

5.  (1892.)  The  life  estate  of  a  husband 
as  tenant  by  the  curtesy  Is  subject  to  seizure 
and  sale  on  execution  against  him.  A  ten- 
ant by  the  curtesy  may  likewise  convey  his 
title  by  deed  or  mortgage.  Deminff  v.  Mtlea, 
35  Neb.  739  (53  N.  W.  665;  37  Am.  St.  Kep. 
464). 

Bar  or  forfeiture  of  rlg'ht. 

6.  (1888.)  Where  a  will  provides  for  the 
disposition  of  the  testator's  property  among 
his  children,  and  expressly  provides  that  the 
share  of  one  particular  daughter  shall  be 
he'd  In  "trust  for  her,  and  all  control  and 
Interest  therein  shall  be  forever  kept  from 
l  er  husband,  such  husband,  upon  the  death 
of  the  wife,  takes  no  estate  in,  the  wife's 
property  as  tenant  by  curtesy.  McCollough 
V.  Valentine,  24  Neb.  216  (38  N.  W.  854) 

7.  (1892.)  The  fact  that  a  husband  was 
the  grantor  in  a  deed  to  hla  wife  will  not 
bar  his  right  to  an  estate  by  curtesy,  since 
such  rl^t  is  not  limited  by  conveyance. 


Denting  v.  Mile3,  35  Neb.  739  (53  N.  W.  666; 
37  Am.  St.  Rep.  464). 

8.  (1905.)  The  right  by  curtesy  Is  dis- 
tinguishable from  the  right  by  dower  in 
this:  that  it  may  be  defeated  by  the  deed 
of  the  wife  and  without  the  consent  of  the 
husband.  Hi^kett  v.  Bozarth,  75  Neb.  70 
(105  N.  W.  990). 

Bight  of  lessee  of  wife. 

9.  (1879.)  A  letnee  of  a  wife,  dalmli^ 
under  a  lease  of  her  separate  estate  and 
made  during  her  coverture,  is,  after  her 

death,  entitled  to  possession  of  the  prem- 
ises until  the  end  of  the  term  as  against 
purchasers  at  execution  sale  of '  the  bus- 
band's  curtesy.  Forbes  v.  Sweety,  8  Neb. 
620. 

CUSTODIA  LEQIS. 

Custodian  of  property,  see  Cterkt  of 
Courts,  §134-46. 

As  subject  to  attachment,  see  AUachmetl. 
SS  68-73. 

As  subject  to  creditors*  suit,  see  Creiiton' 

Suit,  (22. 

Property  In,  not  subject  to  garnishment, 
see  Oamishment.  26-34. 

CUSTODY. 
Of  child,  see  Divorce  and  AUmony,  if  211- 
215;  Guardian  and  Ward;  Parent  and  dMi. 
$S  1-14.  . 

Of  property  paid  Into  court,  sea  Clerkt  of 
Courts,  1134-46. 

Of  Insane  person,  see  Insane  Persons,  IS  8- 
20. 

Of  jury  iu  criminal  prosecution,  see  Crim- 
inal Law,  XII,  F. 

Of  property  levied  on,  see  AttaekmaU, 
1169;  Execution,  tT. 


CUSTOMS  AND  USAGES. 

ANALYSIS. 
Custom  contrary  to  statutes,  fi  1. 

Effect  and  operation  of  criminal  statute  and  proceedlnga,  {  2. 
Necessity  of  knowledge  of  custom,  8S  3-5. 
Uust  be  lawful  and  reasonable,  S  6. 
Pleading  and  proof  of,  $  7. 
Evidence,  i  8. 

Admissibility  to  Interpret  contract,  S§  0-12. 
Vaiver  of  error  of  admission  in  evidence,  1 13 

Caoss-REFErEXcicr..  Custom  contrary  to  statute. 

Expert  evidence  as  to  custom,  see  Evir  i_  (1897.)  A  custom  or  usage  repugnant 
devce.  ft  566.  ■  to  the  commands  of  a  statute  will  not  prfr 

As  to  authority  of  agent,  see  Principal  vail  against  such  statute.  BoUn  v,  Btate, 
end  Agent.  §|  173  175.  51  Neb.  581  (71  N.  W.  444). 
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Effect  and  operation  of  ertminal  statnte 
and  proceedings. 

2.  (1905.)  A  local  custom  cannot  op- 
erate to  suspend  a  criminal  statute,  nor  to 
OTerthrow  the  rules  of  evidence  by  which 
the  commission  of  an  offense  Is  proved. 
Crockfora  v.  State,  78  Neb.  1  (102  N.  W.  70). 

Keceasity  of  knowledge  of  eostom. 

3.  (1896.)  Proof  .of  knowledge  Is  re- 
quired to  gire  etFect  to  a  custom,  unless  it 
Is  so  widely  and  generally  known,  and  so 
well  established,  as  that  knowledge  thereof 
may  well  be  presumed.  Union  8to(A  Yards 
Co.  V.  Westcott,  47  Neb.  300  (66  N.  W.  419). 

4.  (1897.)  Proof  of  knowledge  ia  re- 
quired to  give  effect  to  a  custom  not  wklely 
and  generally  known.  Frey  v.  Curtis.  52 
Neb.  406  (72  N.  W.  478). 

5.  (1903.)  One  not  shown  to  have  knowl- 
edge of  a  trade  usage  conflned  to  a  particu- 
lar business,  which  is  not  shown  to  be  of 
such  a  general  and  notorious  character  that 
be  must  have  been  presumed  to  have  con- 
tracted with  reference  to  it,  is  hot  bound  by 
such  usage.  Bixby  v.  Bruce,  69  Neb.  78  (95 
N.  W.  34). 

Must  be  lawful  and  reasonable. 

6.  (189S.)  A  custom,  to  be  binding,  must 
be  lawful  and  reasonable.  Dern  v.  KeMogg, 
54  Neb.  560  (74  N.  W.  844). 

Pleading  and  proof  of. 

7.  (189S.)  A  custom,  special  to  a  par- 
ticular class  of  business  operiitEons.  to  Im 
availed  of,  must  be  pleaded,  and.  If  put  In 
issue,  proved.  First  Nat.  BanJc  of  Hastings 
V.  Farmen  <f  Merchants  Bank,  56  Neb.  149 
(76  N.  W.  430);  (1899)  First  Nat.  Bank  of 
Hastings  v.  Omaha  Nat,  Sank,  69  Neb.  192 
(80  N.  W.  891). 

Evidence. 

8.  (1899.)  In  an  action  by  an  indorsee 
of  a  check  for  Its  value;  the  transactions 
taking  place  in  the  manner  customary  with 
banking  companies,  held  to  he  a  valid  in- 
dorsement. First  Nat.  Bank  of  Hastings  v. 
Omaha  Nat.  Bank,  59  Neb.  192  (80  N  W. 
891). 


Admissibility  to  interpret  contract 

9.  (1894.)  Parties  lo  contracts  are  bound 
thereby  and  evidence  of  customs  and  usages 
cannot  be  received  as  a  substitute.  Ameri- 
can Building  d)  Loan  A.S8'n  v.  Mordock,  39 

Neb.  413  (58  N.  W.  107). 

10.  (1S97.)  The  business  usage  of  a 
particular  individual  is  not  admissible  to 
interpret  a  contract  between  ttiat  individual 
and  another  in  the  absence  of  proof  of 
knowledge  by  the  latter  of  such  usage. 
Gamble  v.  Stauber  Mfg.  Co.,  50  Neb.  463  (63 
N.  "W.  960). 

11.  (1897.)  Custom  or  usage  In  trade  or 
business  may  be  shown  for  the  purpose  of 
interpreting  a  contract  or  controlling  Its 
execution,  although  not  fop  the  purpose  of 
changing  Its  Intrinsic  character,  provided  it 
be  known  to  the  party  sought  to  be  charged, 
or  is  so  well  settled  and  so  uniformly  acted 
upon  as  to  warrant  the  presumption  that  it 
was  known  ta  both  contracting  parties  and 
that  they  contracted  with  reference  to  it. 
McKee  V.  Wild,  52  Neb.  9  (71  N.  W.  968). 

12.  (1892.)  Where  a  foreign  corporation 
owning  a  ranch  In  Wyoming  appoints  one 
as  its  manager  with  power  limited  to  the 
hiring  and  paying  of  necessary  help,  and 
the  payment  of  current  expenses,  in  an  ac- 
tion of  replevin  by  the  principal  against  a 
purchaser  of  cattle  from  such  ranch  man- 
ager it  was  error  to  receive  evidence  on  the 
part  of  thg  defendants  to  prove  that,  at  the 
time  they  purchased  the  cattle  from  A.,  it 
was  the  custom  or  usage  of  managers  of 
cattle  companies  doing  business  in  Wyo- 
ming to  sell  the  cattle  from  the  ranches  of 
such  companies,  in  the  absence  of  any  evi- 
dence that  the  plaintiff  company  had  knowl- 
edge of  such  usage.  Mil  -aukee  &  Wyoming 
Investment  Co.  v.  Johnston,  35  Neb.  564 
(53  N.  W.  475). 

Waiver  of  error  of  admission  of  evidence. 

13.  (1S8S.)  Where  both  parties  call  wit- 
nesses to  establish  usage,  neither  can  assign 
error  in  the  admission  of  such  testimony. 

Hn-irell  d  Co.  v.  Graff-Murray  Co.,  25  Neb. 
130  (41  N.  W.  142). 
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DAMAGES. 


ANALYSIS. 


I.  NATURE  AND  OSOUNDS. 


In  general,  S  !• 

General  and  special  damages,  |  2. 
Failure  to  comply  with  statntes,  f  3. 


n.  NOKINAL  DAU^GES. 

In  general,     4,  5. 

m.  OBOUNDS  AND  StTBJECT  OF  COHPENSATOBT  DAKAOB& 


In  general,  S  6. 
Bental  Tslue,  §  7. 
Wliat  is  market  value,  §  8. 
Proximate  consequences,  §S  9, 10. 
Remote  and  consequential,  $  11- 
Fast  and  prospective  damages,  S  12. 
Expense  of  replacing  property,  §  13. 
Expenses  incurred,  H  14, 14a. 
Loss  of  profits,  SI  15-24. 
Duty  to  reduce  loss,  i'i  S5-30. 
Interest.  H  31-33. 


rV.  LIQUIDATED  DAMAGES  AND  FBNALTIE8. 


V.  EXEUPI^RY  DAMAGES. 

Bight  to  exemplary  damages,  S§  42-46. 

VI.  MEASUBE  OF  DAMAGES. 

(A)  Personal  injuries. 

Bodily  pain  end  suffering,  §{  47, 47a. 

Future  Injuries,  H  48, 49. 

Social  standing,  i  BO. 

Medical  services  and  expense,  fil-66. 

Mental  suffering,  56-60. 

(B)  Injuries  to  property. 

Injury  to  personal  property,  61-83. 
Destroying  trees  by  fire,  §S  64, 64a. 

Delay  of  enforcing  execution  by  obtaining  Injunction^  S  65. 
Wrongful  sale  of  realty,  §  66. 
Use  of  property  by  bailee,  ji  67. 
(O)  Breach  of  contract. 

In  general,  U  68-73. 
Right  after  rescinding  contract,  S  73. 
Total  failure  to  perform,  SS  74-76. 
Partial  performance,  fS  77-70. 

Partial  performance  of  building  contract,  §5  80-^ 
Preventing  or  obstructing  performance,  9S  83-87. 
Agreement  to  give  security,  S  88. 
Agreement  to  convey  land  in  payment  of  note,  6  89. 
Agreement  of  creditors  to  cfmtinue  debtor's  business,  S  90. 


In  general,  S  34. 

Construction  cf  stipulation,  S6  35,36. 
Certainty  as  to  amount,  §  37. 
Stipulation  as  to  amount,  |$  38-41. 
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« 1  DAMAGES.  « ^ 

VXX.  INADEQUATE  AND  EXCESSIVE  DAUAGE8. 
Personal  injuries,  §g  01-102. 
Loss  of  life,  (8  108-107. 
Breach  of  contract,  S  108. 
Injury  to  feelings  and  hamlUation,  {  109. 
Remission  of  excess,  $§  110-116. 

VJ_ll.  PABTIES,  PLEADING,  EVIDENCE,  AND  ASSESSHENT. 
(A)  Parties  and  pleading*. 
Parties,  {117. 
Pleading, 

 In  general,  §§  118-120. 


^—Consequential  damages,  S  121. 

 Special  damages,  li  122-124. 

(B)  Evidence. 

Declarations  as  to  physical  sufferings,  S  12S. 

Proof  of  mental  suffering,  H  126, 1S7. 

Physical  condition,  $128. 

Expense  of  medical  serrices,  IS  189, 130. 

Incapaci^ted  from  labor,  H  131, 131a. 

Earning  capacity  and  profits,  S£  132-134. 

mortality  tables,  H  135-138a. 

Market  reports,  §  139. 

Sufficiency,  $S  140, 141. 
<C)  Proceedings  for  assessments. 

Physical  examination  of  person  injured,  fiS  142-146. 

Detttrmination  by  Jury,  S§  147, 148. 

Questions  for  court  and  Jury,  H  149, 150. 

Computation  of  definite  sum,  1 151. 

Instructions. 

 In  general,  H  152-154. 

Elements  of  damage  in  general,  S$  155, 156. 
 Harmless  error.  S  157. 

 Pailure  to  caution  againct  punitive  damages,  §  158. 

 Permanency  of  injuries,  8$  159,  160. 

 Compromise  by  Jury,  fi  161. 

Directing  verdict,  3  162. 

Ckoss-References.  For  Injuries  to  property  by  municipal  im- 

Dairnges  recoverable  in  particular  actions,  provements,  see  MunidpaJ  Corporations.  H 
see  sreclflc  topics.  368-421. 

Review  on  grounds  of  smallness  of  dam-  New  trial  because  of  smalloess  of  verdicl, 
aces,  see  Appeal  and  Error,  H  59,  60.  see  NetD  Trial,  f  §  35-37. 

Smallness  of  damage  in  tort  action  as  Damages  in  replevin,  see  Replevin,  Y. 
ground  of  review,  see  Appeal  and  Error,  H 

63-66.  I.  NATUBE  AND  GBOUNDS. 

Recovery  of,  for  conversion  of  mortgaged  in  general, 

chattels,  see  Chattel  Mortgages,  8176.  1,    (i894.)    The  law  awards  damages,  for 

For  causing  wrongful  death,  see  Death,  Sf  personal  Injaries  resulting  from  negligence. 

54-66.  as  compensation  for  pecuniary  loss,  pain  and 

For  taking  private  property  for  road  pur-  suffering,  and  not  as  a  punishment  of  the 

poses,  see  Highways,  88  88-121.  negligent  party.   Fremont.  E.  rf  M.  V.  R.  Co. 

Recovery  of  interest,  see  Interest.  *^  Neb.  159  (59  N.  W.  659). 

Pleading  damage  In  libel  and  slander,  see  General  and  epscial  damages. 

lAbel  and  Slander,  8  59.  2.    (1894.)    General  damages  are  such  as 

Elements  of  damages  In  malicious  prose-  the  Jury  may  give  when  the  judge  cannot 

cution,  see  Malidoua  Prosecution,  H  109-114.  point  out  any  measure  by  which  they  are  to 
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be  ascertained  except  tbe  opinion  and  Judg- 
ment of  a  reasonable  man.  Special  damages 
are  sncb  as  by  competent  evidence  are  di- 
rectly traceable  to  defendant  s  failure  to  dis- 
charge his  contract  obligations,  or  such 
duties  as  are  imposed  upon  him  by  law. 
Bank  of  Commerce  v.  Qoos,  3d  Neb.  487  (58 
N.,W.  84;  23  L.  R.  A.  190). 

Failure  to  comply  with  statutes. 

3.  (1894.)  Proof  of  a  defective  compli- 
ance with  laws  of  congress  aa  to  acquiring  a 
railroad  right  of  way  across  the  pubfic  do- 
main, without  more,  cannot  be  made  a 
ground  for  the  recovery  of  damages  as 
against  the  party  whose  duty  It  was  to  prop- 
erly secure  such  right.  Fitzgerald  v.  Fitse- 
geratd  d  Mailory  Conttruction  Co.,  41  Neb. 
374  (59  N.  W.  838);  44  Neb.  468  (62  N.  W. 
899). 

n.  NOMINAL  DAKAOES. 
In  generaL 

4.  (1894.)  Where  a  breach,  by  defend- 
ant, of  an  actually  existing  contract  between 
plaintiff  and  defendant  is  proven,  plaintiff 
is  entitled  to  at  least  nominal  damages. 
Mollyneaux  v.  Wittenberg,  39  Neb.  547  (68 
N.  W.  205). 

5.  (1900.)  Failure  to  award  nominal 
damages  is  not  reversible  error  where  It 
does  not  affect  a  substantial  right  or  entitle 
plaintiff  to  costs.  Heater  v.  Pearce,  69  Neb. 
583  (81  N.  W.  615). 

m.  GBOUNSB  AND  SUBJECT  OP  COH- 
PENSATOBT  DAKAOES. 

Consequence  of  being  ejected  from  train 
as  element,  see  Carriers.  |  359. 

Injury  to  business  or  credit  by  wrongful 
atUchment  as  element,  see  Attachment,  %i 
463-469. 

Pain  and  lose  of  time  as  element  for  eject- 
ing passenger,  see  Carriers,  |  356. 

Damages  recoverable  from  carrier  for  loss 
of  goods,  see  Carriers,  S  94. 

Mental  suffering  of  beneflctary  as  element 
of.  for  wrongful  death,  see  Death,  i  56. 


In  general. 

6.  ( 1902. )  In  an  action  for  damages, 
whether  upon  contract  or  for  tort,  compen- 
satory damages  can  alone  be  recovered,  and 
only  such  as  are  the  probable,  direct  and 
approximate  consequences  of  the  wrong 
complained  of,  and  such  as  may  fairly  be 
supposed  to  have  been  wit^iin  the  contempla- 
tion of  the  accused  party  at  the  time  the 
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cauce  of  action  arose.  Karbach  v.  Fogel,  63 
Neb.  601  (88  N.  W.  659). 

Rental  value. 

7.  (1898.)  In  estlmatliv  the  nine  of 
real  estate,  Its  rental  value  may  be  takn 

into  consideration.  Chicago,  R.  I.  d  P.  R. 
Co.  V.  Stureyi  56  Neb.  137  (75  N.  W.  557). 

What  is  market  valne. 

8.  (1898.)  Market  value  Is  not  wbii 
property  Is  worth  solely  for  the  purpose  tor 
which  It  is  devoted,  but  the  highest  price  it 
will  bring  for  any  and  all  uses  to  which  it 
la  adapted,  and  for  which  it  Is  available. 
Maut  V.  Drexel,  55  Neb.  446  (76  N.  W.  163). 

Proximate  consequences. 

9.  (1881.)  In  an  action  against  a  city 
to  recover  for  damage?  caused  by  a  defect- 
ive sfdewallc,  plaintiff  could  only  recover 
for  those  damages  which  were  directly  trace- 
able to  the  injury  and  negligence  complained 
of  as  the  probable  cause,  and  damages  caused 
by  the  negligence  of  the  plaintiff  in  the  em- 
ployment of  medical  aid  were  not  chargeable 
to  the  city.  City  of  Crete  v.  Childs.  11  Neb. 
252  (9  N.  W.  56). 

10.  (1895.)  The  wrong  done  and  injury 
sustained  must  bear  toward  each  other  tlie 
relation  of  cause  and  effect,  and  the  damages 
must  he  the  natural  and  proximate  conse- 
quence of  the  act  complained  of.  Fitzgerald 
V.  Fitzgerald  MaVory  Constmctfon  COm  « 
Neb.  403  (62  N.  W.  809). 

Bemote  and  consequentlel. 

11.  (1901.)  In  an  action  for  negligence  of 
an  officer  of  a  bank,  remote  and  consequen- 
tial damages  can  not  be  recovered.  Fiah  r. 
Ainsworth,  63  Neb.  1  (88  N.  W.  135;  93  Am. 
St  Rep,  420). 

Past  and  prospective  damages. 

12.  (1904.)  Where  an  obstruction  cacs- 
ing  the  overflow  of  water  and  consequent 
damage  to  adjacent  lands  is  of  such  a  char- 
acter that,  unless  Interefered  with  by  the 
band  of  man,  it  will  continue  Indefinitely, 
the  damages,  past  and  prospective,  are  re- 
coverable in  one  action,  and  successive  ac- 
tions therefor  can  not  be  maintained.  Oart- 
tier  V.  Chicago,  B.  I.  d  P.  R.  Co.,  71  Neb.  44* 
(98  N.  W.  1052). 


Expense  of  replacing  property. 

13.  (1899.)  In  an  action  for  damages 
for  destroying  an  advertising  sign  on  a 
building  In  Omaba,  railroad  fare  of  a  voi^- 

man  sent  from  Chicago  to  rep  ace  the  sign 
cannot  be  allowed  as  an  element  of  damages. 
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!□  the  absence  of  evidence  that  there  was  no 
available  competent  person  nearer.  Shiv- 
eHck  V.  Gunning,  59  Neb.  73  (80  N.  W.  264). 

Expenses  incurred. 

14.  (1S93.)  There  can  be  no  recoTery 
for  expenses  Incurred  In  efforts  to  cure  an 
injury,  unless  it  be  shown  that  the  expense 
so  Incurred  was  reasonably  necessary. 
Heicitt  V.  EUenbart,  38  Neb.  794  (B5  N.  W 
252). 

14a.  (1897.)  In  an  action  ex  delicto 
where  expenses  incurred  by  reason  of  the 
tort  are  recoverable,  it  is  not  essential  that 
the  plaintiff  should  have  actually  paid  the 
money.  It  Is  sufficient  if  he  has  Incurred  a 
legal  obligation  to  do  so.  Minneapolis 
Threshing  Machine  Co.  v.  Regier,  51  Neb. 
402  (70  N.  W.  934). 

Loss  of  profits. 

15.  (1879.)  Where  one  causes  a  loss  to 
a  crop  of  wheat  by  breach  of  his  contract 
to  cut  the  same  when  ripe,  the  measure  of 
damages  is  the  value  of  the  crop.  Kelley  v. 
Peterson,  9  Neb.  76  (2  N.  W.  346). 

16.  (1890.)  Where  one  contracts  to  fur- 
nish a  heating  apparatus  In  complete  work- 
ing order,  to  a  specified  degree  of  tempera- 
ture, for  a  newly  erected  building,  and  the 
owner  of  the  building  rescinds  the  contract 
and  refuses  to  allow  the  furnace  to  be  placed 
In  the  building,  the  measure  of  damage  re- 
coverable by  the  seller  is  the  amount  of  the 
profits  tliat  would  have  been  realized  under 
the  contract.  Hale  v.  Hess,  30  Neb.  42  (46 
N.  W.  261). 

17.  (1894.)  In  an  action  by  an  agent 
against  a  manufacturer  for  breach  of  a  con- 
tract granting  the  former  the  exclusive  right 
to  sell  manufactured  articles  in  a  specified 
territory,  the  measure  of  damages  Is  the 
profit  which  he  shows  he  was  prevented 
from  realizing.  Russell  v.  Horn.  Brannen  <fi 
Forsyth  Mfg.  Co.,  41  Neb.  567  (59  N.  W. 
901). 

18.  (1896.)  The  general  rule  is  that  the 
party  Injured  by  breach  of  contract  Is  en- 
titled to  recover  all  his  damages,  including 
^lins  prevented  as  well  as  losses  sustained, 
provided  they  are  certain  and  such  as  might 
naturally  be  expected  to  follow  the  breach. 
Western  Union  Telesraph  Co.  v.  WUhehn.  48 
Neb.  918  (67  N.  W.  870). 

19.  (1898.)  In  an  action  for  personal 
'njurles,  where  there  is  no  evidence  of 
emancipation,  recovery  should  not  be  per- 
mitted for  loss  of  earning  power  during 


plaintiri's  minority.  Swift  v.  Holouhek,  55 
Neb.  228  (75  N.  W.  584). 

20.  (1898.)  A  party  Injured  1^  breach 
of  contract  may  recover  for  gains  prevented, 
provided  they  are  within  the  established 
rules  permitting  consequential  damages,  and 
provided  they  can  be  proved  to  a  reasonable 
degree  of  certainty.  Wittenberg  v.  Molly- 
neaux,  55  Neb.  429  (75  N.  W.  835). 

21.  (1900.)  A  party  may  recover  for 
gains  prevented  as  well  as  for  losses  sus- 
tained, when  such  damages  are  not  only 
certain,  but  are  the  natural  and  probable  re- 
sult of  the  wrong  complained  of.  Witten- 
herg  v.  Mollyneaux,  60  Neb.  583  (83  N.  W. 
842). 

22.  (1902.)  In  an  action  brought  by 
plaintiff  to  recover  damages  for  a  breach  of 
contract,  whereby  he  was  to  receive  as  com- 
pensation for  caring  for  a  fiock  of  sheep, 
one-half  of  the  increase  and  one-half  of  the 
wool  clip,  held,  that  plaintiff  was  entitled 
to  recover  for  such  profits  or  advantages, 
the  direct  and  Immediate  fruits  of  his 
contract  as  were  lost  by  such  breach  of  con- 
tract on  the  part  of  the  defendant.  Schrandt 
V,  Young,  2  Unof.  546  (89  N.  W.  607). 

23.  (1904.)  Instructions  examined,  and 
held  to  not  permit  a  recovery  for  loss  of 
earnings  during  plaintiff's  minority.  City 
of  8outh  Omaha  v.  Sutliffe,  72  Neb.  746 
(101  N.  W.  997). 

24.  (1904.)  In  an  action  for  breach  of  a 
contract  to  perform  services,  plaintiff  can 
recover  the  excess  he  Is  obliged  to  pay  to 
another  for  the  services,  only  from  the  date 
of  the  breach  to  the  date  when  the  action 
was  commenced  and  not  to  the  date  when 
the  contract  would  have  expired.  Brown  v. 
Cowlea,  72  Neb.  896  (101  N.  W.  1020). 

Duty  to  reduce  loss. 

25.  (1879.)  On  becoming  aware  that  one 
contracting  to  cut  grain  would  not  perform 
his  contract  the  other  should  make  all  rea- 
sonable effort  to  reduce  the  loss.  Kelly  v. 
Peterson,  9  Neb.  76  (2  N.  W.  346). 

26.  (1881.)  If  plaintiff  himself  is  in  in- 
excusable default,  he  cannot  recover  for 
defendant's  breach  of  a  contract.  Reynolds 
V.  Burlington  A-  M.  P.  R.  Co.,  11  Neb.  186  (7 
N.  W.  737), 

27.  (1S84.)  In  addition  to  the  general 
measure  of  damages,  the  law,  in  some  cases, 
imposes  upon  a  party  Injured  from  an- 
other's breach  of  contract  or  tort  the  active 
duty  of  making  reasonable  exertions  to  ren- 
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der  the  Injury  as  lijsht  as  possible.  Where 
this  duty  exists,  the  labor  or  expense  which 
its  performance  involves  is  chargeable  to 
the  party  liable  for  the  Injury  thus  miti- 
gated, hong  d  Smith  v.  Clapp,  15  Neb.  417 
(19  N.  W.  467). 

28.  (1393.)  If  through  negligence  a 
party  permits  the  damage  to  him  from  the 
breach  of  a  contract  to  unnecessarily  en- 
hance, the  Increased  loss  falls  upon  him. 
He  should  use  all  reasonable  means  to  re- 
duce the  loss.  Loomer  v.  Thomas,  38  Neb. 
277  (56  N.  W.  973). 

29.  (1895.)  It  Is  the  duty  of  a  party 
suffering  damages  from  breach  of  a  contract 
to  exert  himself  to  lighten  damages,  and  he 
cannot  recover  damages  which  would  have 
been  avoided  bad  he  performed  such  duty. 
VhUg  V.  Bamum,  43  Neb.  584  (61  N.  W. 
749). 

30.  (1896.)  One  whose  chattels  are  In- 
jured by  the  negligence  of  another  cannot, 
by  voluntarily  abandoning  what  remains, 
charge  that  other  with  the  total  value  of 
the  chattels;  and  where  there  was  evldenop 
tending  to  show  that  the  destruction  was 
not  total  and  that  the  plaintiff  had  so  volun- 
tarily abandoned  what  remained,  it  was 
error  to  Instruct  the  jury  that  the  measure 
of  damages  was  the  market  value  of  the 
chattels  before  the  Injury.  Chicago,  B.  tf 
Q.  R.  Co.  V.  Metcalf,  44  Neb.  848  (63  N.  W. 
51;  28  L.  R.  A.  824}. 

Interest- 
Si.   (1888.)   Where  property  Is  destroyed 
by  the  negligence  of  another  the  owner  will 

be  entitled  to  Interest  on  the  value  of  such 
property  from  the  time  of  its  destruction. 
Fremont,  E.  rf  M.  V.  R.  Co.  v.  Marlev,  25 
Neb.  138  (40  N.  W.  948). 

32.  (1896.)  Where  the  rendition  of  judg- 
ment on  a  verdict  for  the  plaintiff  In  an 
action  of  contract  or  tort  is  delayed  during 
the  pendency  of  a  motion  for  a  new  trial 
on  behalf  of  defendant.  It  Is  not  error  to 
render  judgment  for  the  amount  of  the 
verdict  and  Interest  from  its  date  to  the 
date  of  rendition  of  judgment.  Fremont,  E. 
<t  M.  T.  R.  Co.  V.  Root,  49  Neb.  900  (69  N. 
W.  397). 

32a.  (1899.)  Where  the  amount  to  be 
recovered  is  unliquidated  Interest  will  not 
be  allowed.    Wittenherg  v.  Molljfneaux,  69 

Neb.  203  (80  N.  W.  834 ) .  [  Overruled. 
Parkins  v.  Missouri  P.  R.  Co.,  76  Neb.  242 
(107  N.  W.  260).] 


.  32&.  (1906.)  Interest  will  be  allowed  w 
the  recovery  of  damages  when  the  damages, 
are  capable  of  being  deOnitely  ascertained. 
Parkins  v.  Missouri  P.  R.  Co.,  76  Neb.  242 
(107  N.  W.  260). 

33.  (1896.)  Where  property  is  destroyed 
by  the  negligence  of  another,  the  owner  Is 
entitled  to  Interest  on  its  value  from  the 
time  of  Its  destmction.  Union  P.  R.  CO  v. 
Ray,  46  Neb.  750  (65  N.  W.  773). 

ZV.  LIQUtDATBD  DAIUGES  AVD  FEV- 
AISIES. 

In  general. 

34.  (1896.)  An  agreement  to  convey  land 
providing  for  a  forfeiture  held  to  be  a  pro- 
vision for  liquidated  damages  upon  s  de- 
fault of  the  promisor.  Lwiu»  v.  Aft&oK,  49 
Neb.  214  (68  N.  W.  486). 

Construction  of  stipulation. 

35.  (1890.)  In  construing  a  contract  to 
determine  whether  or  not  a  provision  therein 
for  the  payment  of  a  stipulated  sum  In  esse 
of  default  by  one  of  the  parties  Is  to  be  con- 
sidered as  a.  penalty  or  liquidated  damages, 
the  court  will  consider  the  subject  matter, 
the  language  employed,  and  the  intention 
of  the  parties.  If  the  construction  Is  doubt- 
ful, the  agreement  will  he  considered  a  pen- 
alty merely.  If  damages  result  from  ibe 
performance  or  omission  of  acts,  vblcb 
damages  are  certain  or  can  be  ascertained 
by  evidence,  the  stipulated  sum  is  consid- 
ered as  a  penalty;  but  where  the  acts  or 
omissions  occasioning  damages  are  not  sus- 
ceptible of  measurement  by  a  pecnnUnr 
standard,  the  sum  stipulated  ordinarily  will 
be  regarded  as  liquidated  damages.  Brni- 
nan  v.  Clark,  29  Neb.  385  (45  N.  W.  472) 

36.  (1894.)  The  courts,  in  determlnii« 
whether  a  mm  fixed  by  a  contract  to  be  paid 
for  its  violation  is  liquidated  damages  or  a 
penalty,  will  take  Into  consideration  tbe 
subject  matter  of  tbe  contract,  the  consid- 
eration on  which  It  Is  based,  the  Intention 
of  the  parties,  and  the  language  of  the  con- 
tract; but  these  facts,  nor  any  of  them,  nor 
all  of  them,  will  not  necessarily  control  the 
court's  construction.  CUtlilan  v.  Rollint.  41 
Neb.  S40  (  69  N.  W.  893). 

Certainty  as  to  amount. 

37.  (1890.)  A  provision  In  a  building 
contract  that  the  contractor  shall  pay  & 
stipulated  sum  per  day  after  a  certain  date 
If  he  failed  to  complete  the  building  at  the 
time  designated  is  In  the  nature  of  penalty 
and  not  liquidated  damages.  Brennan  v. 
Clark,  29  Neb.  385  (46  N.  W.  472). 
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Stipulation  as  to  amount. 

38.  (1894.)  When  parties  to  a  contract 
stipulate  that  in  case  of  a  violation  thereof 
the  party  making  default  shall  pay  to  the 

other  a  stipulated  sum,  the  courts  will  take 
the  sum  so  fixed  as  thft  innocent  party's 
measure  of  damages  only  when  It  appears 
that  to  do  so  will  no  more  than  compensate 
his  losses.  GilHIan  v.  Rolltna,  41  Neb.  540 
(59  N.  W.  893).  . 

38a.  (1891.)  A  provision  in  an  executory 
contract  to  sell  and  deliver  3,500  sheep  at 
a  stipulated  price  per  hundred  pounds,  that 
the  party  making  default  shall  forfeit  to 
the  other  party  $1,000,  is  in  the  nature  of  a 
penalty  when  the  actual  damages  by  reason 
of  such  default  may  be  readily  determined. 
Squires  v.  Elwood,  33  Neb.  126  (49  N.  W. 
939). 

39.  (1894.)  When  parties  to  a  contract 
stipulate  that  In  case  of  the  violation  thereof 
the  party  making  default  shall  pay  to  the 
other  a  stipulated  sum,  If  the  taking  as  the 
measure  of  damages  the  sum  fixed  In  the 
contract  to  be  paid  for  Its  breach  will  more 
than  compensate  the  innocent  party,  the 
court  will  regard  such  sum  as  a  penalty. 
Omian  V.  Rollins,  41  Neb.  640  (69  N.  W. 
893). 

40.  (1901.)  When  parties  to  a  contract 
stipulate  that  in  case  of  a  violation  thereof 
the  party  making  default  shall  pay  to  the 
other  a  stipulated  sum  as  llQuIdated  dam- 
ages, the  courts  will  take  the  sum  so  fixed 
as  the  Innocent  party's  measure  of  dam- 
ages, only,  when  it  appears  that  to  do  so 
will  no  more  than  compensate  his  loss.  £,ee 
V.  Carroll  Normal  School  Co.,  1  Unof,  681 
(96  N.  W.  65). 

41.  (1301.)  If  the  measure  of  damages 
fixed  In  the  contract,  to  be  paid  for  Us 
breach,  will  more  than  compensate  the  in- 
nocent party,  the  court  will  regard  such 
sum  as  a  penalty.  Lee  v.  Carroll  Normal 
School  Co.,  1  Unof.  681  (96  N.  W.  65). 


V.  EXEUFLABT  DAUAOES. 

Bight  to  exemplary  damages. 

42.  (1831.)  Exemplary  or  punitive  dam- 
ages are  not  recoverable  In  this  state. 
Riewe  V.  Mccormick,  11  Neb.  261  (9  N.  W. 
88). 

43.  (1836.)  Punitive  damages  are  not 
given  in  this  slate  in  any  class  of  cases  be- 
tween private  parties.  Boldt  v.  Budwijf,  19 
Neb.  739  (28  N.  W.  280). 

44.  (1901.)    No  recovery  can  be  had  of 
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puQltlve  or  exemplary  damages.  In  theory, 
at  least,  the  damages  recoverable  are  the 
pecuniary  equivalent  of  the  Injury.  Man- 
gold V.  Oft,  63  Neb.  897  (88  N.  W.  507). 

45.  (1894.)  It  is  not  the  policy  of  the 
law  to  punish  a  party  for  violating  his  con- 
tract, but  to  compel  him  to  make  good  to 
others  the  losses  they  have  sustained  by  his 
default.  OilHlan  v.  Rollins,  41  Neb.  540  (59 
N.  W.  893). 

46.  (1896.)  The  law  awards  damages  to 
a  .person  injured  through  negligence  of  an-, 
other,  not  as  punishment,  but  as  compensa- 
tion for  pecuniary  loss  and  for  pain  and 

suffering.  Fremont,  E.  A  M.  V.  R.  Co.  v. 
French,  48  Neb.  638  (67  N.  W.  472). 


VI.  HEAS1TBE  07  DAKAOES. 

Measure  In  attachment,  see  Attachment, 
IS  426,  427. 

Measure  for  wrongful  attachment,  see  At- 
tachment, S§  463-469. 

For  conversion  of  mortgaged  chattels,  see 
Chattel  Mortgages,  1 184. 

Measure  of  damage  tor  fraud,  see  fraud, 
SS  104-109. 

Damage  recoverable  for  wrongful  ap- 
pointment of  receiver,  see  Receivers,  SS  126- 
130. 

Measure  of  damage  for  fraud  in  sale  of 
land,  see  Vendor  and  Purchaser,  SS  432-447. 

A.  Personal  Injuries. 
For  assault  and  battery,'  see  Assault  and 
Battery,  §128-86. 

Ejecting  passengers  from  train  or  cars,  see 
Carriers,  366-360. 

Measure  of,  for  loss  of  wife's  services, 
see  Husband  and  Wife,  §  235. 

Damage  for  criminal  conversation,  see 
Husband  and  Wife,  U  271,  272. 

Measure  of,  in  libel  and  slander,  see  Libel 
and  Slander,  §5107-111. 

Measure  and  element  of  damages  for 
wrongful  Injunction,  see  Injunction,  S§  180- 
196. 

Alienation  of  affection  as  element  of  dam- 
age for  libel  or  slander,  see  Libel  and  Slan- 
der, g  111. 

Measure  of,  In  action  against  liquor 
dealer,  see  Intoxicating  Liquors,  |§  441-462. 

Bodily  pain  and  suffering. 

47.  (1907.)  In  an  action  to  recover  for 
a  personal  injury  suffered  on  account  of 
the  alleged  negligence  of  the  defendant,  the 
instructions  should  limit  the  recovery  for 
future  pain  and  suffering  to  such  as  are 
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reasonably  certain  to  result  from  the  In- 
Jury,  liixon  V.  Omaha  <£  C.  B.  Street  B.  Co., 
79  Neb.  560  (113  N.  W.  117). 

47a.  (1889.)  Wherein  an  action  for  dam- 
ages by  reason  of  &  personal  Injury,  the 
court  instructed  the  Jury,  among  other 
things,  that  In  case  tbey  found  tor  the 
plaintiff  in  the  action  they  could  take  into 
constderatton  bodily  pain  and  suffering,  loss 
of  time  and  reduction  of  plaintiff's  ability 
to  earn  money  In  her  business  and  calling; 
the  Instruction  was  sustained  as  being  ap- 
plicable to  the  evidence  produced  on  the 
trial  Chicago,  B.  d  Q.  R.  Co.  v.  Starmer, 
26  Neb.  630  (42  N.  W.  706). 

Future  injuries. 

48.  (1898.)  Where  medical  experts  had 
testified  to  results  which  would  In  their 
opinion  follow  from  personal  Injuries  and 
with  reference  to  other  results  which  they 
believe  might  follow,  held  not  erroneous  to 
instruct  the  Jury  that  the  party  Injured  was 
entitled  to  recover  damages  for  such  in- 
juries as  the  Jury  believed  from  the  evi- 
dence such  party  might  labor  under  In  the 
future  as  the  result  of  the  injuries.  Omaha 
Street  R.  Co  v.  Bmninffer,  57  Neb.  240  (77 
N.  W.  675). 

49.  (1902.)  In  an  action  for  personal  in- 
juries, compensation  can  be  recovered  only 
for  such  future  damages  as  are  shown  with 
reasonable  certainty  to  be  a  consequence 
thereof.  CMcaffo>  R.  I.  A  P.  R.  Co.  v.  Mo- 
Dowelt,  66  Neb.  170  (92  N.  W.  121). 

Social  standing. 

50.  (1904.)  Under  the  Issues  Involved 
in  this  case,  held  not  error  to  omit  from  a 
general  instruction  on  the  measure  of  dam- 
ages any  reference  to  the  social  standing  of 
plaintiff's  mother.  City  of  South  Omaha  v. 
SutUffe,  72  Neb.  746  (101  N.  W.  997). 
Kedlcal  servlceB  and  expense. 

51.  (1894.)  Where  an  injured  party,  by 
reason  of  the  injury  which  is  the  founda- 
tion of  the  action,  has  Incurred  necessary 
expenses  for  medical  attendance,  nursing, 
etc.,  and  has  become  liable  or  Indebted  for 
the  payment  of  such  expenses,  the  reason- 
able and  fair  valuation  of  such  services  may 
be  recovered,  although  not  yet  paid  by  the 
party  Injured.  City  of  Friend  v.  IngersoU, 
39  Neb.  717  (58  N.  W.  281). 

52.  (1897.)  In  an  action  for  personal  in- 
juries, plaintiff  may  recover  the  reasonable 
value  of  medical  services  rendered,  not  to 
exceed  the  expense  incurred  therefor.  Oo'lder 
V.  Lund,  50  Neb.  867  (70  N.  W.  379. 


53.  (1898.)  When  a  party  is  liable  for 
services  rendered  by  a  Eurgeon  he  may  re- 
cover the  reasonable  value  of  such  services 

where  they  were  necessitated  by  the  injuries 
for  the  compensation  of  which  be  has 
brought  his  action,  notwithstanding  the  faci 
that  he  has  not  actually  compensated  sack 
surgeon.  Omaha  Street  R.  -Co.  v.  Emminger. 
57  Neb.  240  (77  N.  W.  675). 

54.  (1903.)  In  an  action  for  personal  in- 
juries by  a  married  woman,  she  is  nor  en- 
titled to  recover  the  value  of  medical  serv- 
ices rendered,  in  the  absence  of  proof  that 
she  has  paid  for  such  medical  services,  or 
that  she  Is  the  owner  of  a  separate  estate 
which  might  become  liable  therefor.  Pom- 
erene  Co.  v.  White,  70  Neb.  177  (98  N.  W. 
1040). 

55.  (1881.)  A  plaintiff  who  was  injured 
by  a  defective  sidewalk  can  recover  only  for 
the  damages  directly  traceable  to  *the  in- 
jury, and  damages  caused  by  uegligence  of 
plaintiff  in  the  employment  of  medical  aid 
not  chai^;eable  to  the  city.  City  of  Crete  v. 
Childt,  11  Neb.  252  (9  N.  W.  55). 

Uental  aufferingr- 

66.  (1893.)  In  an  action  for  personal 
injuries,    mental    suffering   and  anxiety 

caused  by  a  physical  injury  are  elements  of 
damage  whether  or  not  the  Injury  was  due 
to  the  wilful  act  of  defendant.  Americas 
Water-Works  Co.  v.  Dougherty,  37  Neb.  $73 
(55  N.  W.  1051). 

67.  (1894.)  Compensation  for  mental 
suffering  Is  an  element  of  damage  in  actions 
for  trespass  to  property  where  the  wrong- 
ful act  was  inspired  by  fraud  or  malice. 
Murray  v.  Mace.  41  Neb.  60  (59  N.  W.  387; 
43  Am.  St.  Rep.  664). 

58.  (1894.)  Where  a  married  woman  Is 
Injured  by  the  negligence  of  anotlier,  two 
causes  of  action  arise,  one  for  the  wife  for 
physical  and  mental  suffering,  loss  of  earn- 
ing capacity,  etc.,  and  the  other  for  the 
husband  for  loss  of  his  wife's  services  and 
society  and  for  reasonable  expenses  by  him 
Incurred.  Omaha  <f  R.  T.  R.  Co.  v.  ChoUette, 
41  Neb.  678  (69  N.  W.  921). 

69.  (1896.)  Mental  and  bodily  Buffering 
is  incapable  of  measurement  by  any  fixed 
and  arbitrary  lule,  but  must  from  its  na- 
ture depend  largely  upon  the  Judgment  of 
the  Jury,  governed  by  the  circumstances  of 
each  particular  case.  8t.  Joseph  A  G.  I.  It- 
Co.  V.  Hedge,  44  Neb.  448  (62  N.  W.  887). 

60.    (1902.)    In  an  action  for  damages 
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In  which  Injury  to  the  feelings  Is  alleged  as 
an  element  of  damages,  the  jury  can  not 
act  caprtciously,  and  aliow  damages  for 
imaginary  Injuries,  not  warranted  by  the 
evidence.  An  instruction  which  fails  to 
properly  warn  the  Jury  in  that  regard,  and 
will  admit  of  the  construction  that  the  jury 
is  not  to  be  governed  by  the  evidence  in 
estimating  such  damages.  Is  erroneous. 
Hoover  v,  Haynes,  6S  Neb.  557,  564  (93  N. 
W.  732). 

B.  Injuries  to  Property. 
Damages  for  trespassing  animals,  see  An- 
imaJt,  S  104. 

Measure  of,  for  changing  street  grade, 

see  Municipal  Corporations.  §g  371-379. 

For  destroying  crops,  see  Crops,  i  7 

Interest  on  award  In  emlnant  domain,  see 

Eminent  Domain,  §§  223-225. 

Measure  and  amount  for  taking  property 
UKder  eminent  domain,  see  Eminent  Do- 
main. H  86-137. 

Element  of,  for  property  taken  under  con- 
demnation proceedings,  see  Eminent  Do- 
main, S§  68-85. 

For  overflow  of  land  by  reason  of  con- 
struction of  railroads,  see  Railroads,  §S  13^1- 
146. 

Measure  of,  for  spread  of  fire  by  railroads, 
see  Railroads,  H  385-390. 

Measure  of,  for  conversion  of  property, 
see  Trover  and  Conversion,  §S  98-120. 

Damage  for  flooding  lands,  see  Water  and 
Watercourses,  il  132, 133. 

Measure  of,  and  assessment  for  erecting 
dam  in  streams,  see  Water  and  Water- 
KXmrses,  SI  168, 169. 

Injury  to  personal  property. 

61.  ( 1888. )  Where  growing  crops  are 
destroyed  through  the  negligence  of  another 
the  owner  may  recover  from  the  party  at 
fault  the  value  of  such  crops.  Fremont,  E. 
&  M.  v.  R.  Co.  V.  Marley,  26  Neb.  138  (40  N. 
W.  948). 

62.  (1896.)  Where  chattels  are  Injured 
by  the  negligence  of  another,  but  not  wholly 
destroyed,  the  measure  of  damages  Is  the 
difference  btwen  th  value  of  the  chattels  im- 
mediately before  the  Injury  and  immediately 
thereafter.  Chicago,  B.  &  Q.  R.  Co.  v.  Met- 
calf,  44  Neb.  848  (63  N.  W.  61;  28  L.  R.  A. 
824). 

62a.  (1906.)  In  an  action  for  damage  to 
merchandise,  the  original  cost  of  the  goods 
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is  not  a  proper  basis  for  the  computation  of 
damages.  In  such  case,  the  measure  of 
damages  is  the  difference  between  the  value 
of  the  goods  Immediately  before  and  Imme- 
diately after  the  injury.  City  of  McCook  v. 
SScAdams,  76  Neb.  1  (106  N.  W.  988). 

63.  (1894.)  Where  the  wrong  consists 
In  the  taking  or  destruction  of  personal 
property  without  fraud,  malice,  or  other  ag- 
gravating circumstances,  the  measure  of 
-damage  Is  compensation  for  the  plaintiffs 
loss,  which  iB  ordinarily  the  value  of  the 
property  with  such  Incidental  damage  as 
may  be  sHown  to  be  the  natural  and  proxi- 
mate result  of  the  act  charged.  Murray  v. 
Mace,  41  Neb.  60  (59  N.  W.  387;  43  Am. 
St.  Rep.  664). 

Destroying  trees  by  fire. 

64.  (1896.)  In  an  action  for  negligently 
setting  out  fire  destroying  trees  on  the  land 
of  the  plaintiff  the  measure  of  damages  Is 
damages  suffered  by  such  trees.  In  ascer- 
taining such  damages  the  inquiry  should  be 
not  alone  as  to  the  value  of  the  trees  before 
their  injury,  but  should  be  as  to  the  differ- 
ence in  value  ttefore  and  after  the  flre. 
Kansas  City  cE  0.  R.  Co.  v.  Rogers,  48  Neb. 
653  (67  N.  W.  602). 

G4a.  (1906.)  The  measure  of  damages 
to  growing  trees,  having  no  value  for  pur- 
poses of  transplanting,  is  the  value  of  the 
trees  with  reference  to  the  land  In  the  situa- 
tion in  which  they  stood  prior-  to  the  damage, 
less  their  value  for  practical  purposes  after- 
wards. Union  P.  R,  Co.  v.  Murphy,  76  Neb, 
545  (107  N.  W.  757). 

Delay  of  enforcing  execution  by  obtidning 

injunction. 
66.  ( 1902. )  Where  the  collection  of  a 
Judgment  is  enjoined  and  one  of  the  ele- 
ments of  damage  sought  to  be  recovered  is 
for  delay  in  Its  collection,  the  proper  meas- 
ure for  this  element  of  damage  Is  additional 
court  costs,  if  any,  and  interest  at  the  rate 
which  the  Judgment  draws  during  the  time 
of  such  delay.  First  Nat.  Bank  of  Harvard 
V.  Hockett,  2  Unof.  512  (89  N.  W.  412). 

Wrongful  sale  of  realty. 

66.  ( 1894. )  Where  the  plaintiff  sells 
land  Of  defendant  under  execution  upon  a 
Judgment  which  the  latter  has  paid,  the 
measure  of  damage  defendant  may  recover 
is  tlie  fair  market  value  of  his  interest  in 
the  land  at  the  time  It  was  sold  by  the 
sheriff.  Pope  v.  Benater,  42  Neb.  804  (  60 
N.  W.  561;  47  Am.  St.  Rep.  703). 


DAMAGES. 


Digitized  by 


DAMAGES. 


176 


Use  of  property  by  bailee. 

«7.  ( 1905. )  The  measure  of  damages 
for  the  unauthorized  use  of  the  property 
of  another  by  a  bailee  therot  Is  not  the 
value  that  may  be  produced  by  the  labor 
and  investment  of  the  bailee,  combined  with 
such  use  of  the  property,  but  is  the  value  of 
the  use  Itself  and  any  damage  that  may  be 
done  to  the  property  In  so  using  it,  or.  If 
the  use  amounts  to  a  conversion,  then  the 
measure  of  damages  will  be  the  value  of 
the  property.  State  v.  atate  Journal  Co.,  75 
Neb.  275  (106  N.  W.  434;  9  L.  R.  A-  [n.  B.] 
174). 

C.  Breach  of  Contract. 
Negligence  of  bank  In  making  collection. 

see  Banka  and  Banking,  J  255. 

For  refusal  of  banl£  to  pay  check,  see 
Bankt  and  Banking,  ||  197,  198. 

Measure  for  loss  to  live  stock  by  carrier, 
see  Carriers,  1 161. 

Amount  recoverable  In  action  for  breach 
Of  contract,  see  Contracts,  fiS  523-560. 

For  breach  of  covenant,  see  Covenanta, 
9S  77-82. 

For  breach  of  marriage  promise,  see 
Breach  of  Marriage  Promiae,  H  3,  4. 

Amount  recoverable  from  agent  for  neg- 
ligence, see  Principal  and  Agent.  18  72,  73. 

Measure  of  recovery  for  error  in  telegram, 
see  Telegrapha  and  Telephonea,  §9  49-54. 

In  general. 

68.  (1879. )  A  party  may  recover  as  dam- 
ages, for  the  breach  of  a  contract  to  cut 
grain,  the  value  of  the  entire  crop,  if  It  Is 
shown  the  damages  amount  to  so  much,  and 
they  are  the  proximate  result  of  the  breach. 
Kelley  v.  Peterson,  9  Neb.  7C  (2  N.  W.  346). 

69.  (1880.)  Whn  a  contract  has  been 
established,  the  measure  of  recovery  is  the 
price  agreed  upon  in  ihe  contract  less  the 
damages  sustained  by  the  employer  by  the 
breach  of  the  same.  MLMillan  v.  Mallory, 
10  Neb.  228  (4  N.  W.  1004;  35  Am.  St.  Rep. 
471). 

70.  (1884.)  When  two  parties  have 
made  a  contract  which  one  of  them  has 
broken,  the  damages  which  the  other  party 
ought  to  receive  In  respect  of  such  breach 
of  contract  should  be  such  as  may  fairly 
and  reasonably  be  considered  either  arising 
naturally ;  i.  e.,  according  to  the  usual 
course  of  things  from  such  breach  of  con- 
tract itself,  or  such  as  may  reasonably  be 
supposed  to  have  been  In  the  contemplation 


of  both  parties  at  the  time  they  made  the 
contract  as  the  probable  result  of  the  breach 
of  it  AuUman  d  Co.  v.  Btout,  15  Neb.  586 
(19  N.  W.  464). 

70a.  (1894.)  It  Is  not  the  poUcy  of  the 
law  to  punish  a  party  for  violating  his  con- 
tract, but  to  compel  him  to  make  good  the 
losses  others  have  sustained  by  his  debolt 
aitlilan  v.  RoUint,  41  Neb.  540  (59  N.  W. 
893). 

71.  (1908.)  The  general  rule  is  that  the 
injured  party  is  entitled  to  recover  sucb 
damages  'as  naturally  and  reasonably  result 
from  a  breach  of  a  contract  or  as  may  rea- 
sonably be  supposed  to  have  been  in  con- 
templation of  the  parties  as  a  result  of  such 
breach  when  the  contract  was  mad&  Psm- 
tenej/-Mitaiett  Mfg.  Co.  v.  NorthtnaU  Co.,  66 
Neb.  5  (91  N.  W.  863). 

72.  (1904.)  The  rule  Is  elementary  that 
in  an  action  for  damages  for  breach  of  con- 
tract such  damages  only  may  be  recovered 
as  are  probable,  direct  and  proximate  con- 
sequences of  the  wrong  complained  of,  and 
such  as  may  fairly  be  supposed  to  have  been 
within  the  contemplation  of  the  parties  at 
the  time  of  the  making  of  the  contract  as  a 
probable  result  of  the  breach  of  the  same. 
Brotcn  V.  Cowlea,  72  Neb.  896  (101  N.  W. 
1020). 

Sight  after  rescinding  contract. 

73.  (1898.)  One  rescinding  a  contract 
on  the  ground  of  fraud  cannot  recover  dam- 
ages sustained  ty  reason  of  the  fraud. 
Smith  V.  Meyers,  5C  Neb.  503  (76  N.  W. 
1084). 

Total  failure  to  perform. 

74.  (1903.)  Where  the  contract  Is 
entire.  Is  one  for  personal  services  only  snl 
the  breach  of  it  Is  total,  the  measure  of 
dam^s  is  what  the  plaintiff  would  have 
earned,  less  what  it  would  have  cost  him  to 
perform  it  according  to  its  terms.  School 
District  of  Omaha  v.  McDonald,  68  Neb.  6lu 
(94  N.  W.  829). 

75.  (1901.)  When  one  commits  a  total 
breach  of  his  contract  to  cultivate  lands  of 
another  in  a  workmanlike  manner  to  a 
speciflc  crop,  the  measure  of  damages  is  the 
injury  to  the  lands.  If  any,  from  allowing 
them  to  lie  Idle  and  become  foul  with  weeds, 
and  the  probable  value  of  the  landowners 
share  of  the  crop,  had  the  contract  been  ful- 
filled. .Cullev  V.  Taylor,  62  Neb.  651  (87  N. 
W.  341). 

76.  (1894.)    Where    plainUft    was  ap- 
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pointed  the  exclusive  cs^Tit  for  the  sale  of 
defendant's  goods  In  a  territory,  the  meas- 
ure-of  his  damage  for  detendaat's  failure  to 
deliver  goods  to  a  purchaser  procured  by 
him,  was  the  difference  between  the  price 
at  which  defendant  had  agreed  to  deliver, 
and  the  market  value  of  such  goods  at  the 
time  and  place  when  and  where  they  should 
have  teen  delivered.  Kitssell  v.  Horn,  Bran- 
nen  A  Forsyth  Mfg.  Co.,  41  Neb.  &67  (69  N. 
W.  901). 

Fertial  performance. 

77.  (1S80.)  Where  a  person  contracts  to 
thresh  the  whole  of  another's  crop  of  grain 
at  a  certain  price  per  bushel,  but,  after 
threshing  about  one-third,  refused  to  fur- 
ther carry  out  his  contract,  the  part  per- 
formance being  beneficial  to  the  employer, 
the  employee  may  recover  for  the  value  of 
his  labor  less  the  damage  done  the  other  by 
reeson  of  the  breach  of  the  contract.  Jfo- 
MilJan  v.  Mallory.  10  Neb.  228  (4  N.  W. 
1004;  35  Am.  St.  Rep.  471). 

78.  (1894.)  Where  there  has  t>een  a  par- 
tial performance  of  a  contract  and  an  offer 
to  perform  the  balance,  the  measure  of  dam- 
ages is  compensation  for  the  part  per- 
formed, and  the  profits  to  be  made  under 
the  contract.  Roberta  v.  Drehmer,  41  Neb. 
S06  (59  N.  W.  911). 

79.  (1895.)  Where  the  time  for  com- 
pleting a  continuing  contract  has  not  ex- 
pired the  plaintiff.  In  an  action  for  a  breach 
thereof,  can  only  recover  the  damages  sus- 
tained before  the  suit  was  instituted.  Terry 
V.  Beatrice  Starch  Co.,  43  Neb.  866  (62  N. 
W.  255). 

Partial  performance  of  building  contract. 

80.  (1894.  Where  a  contractor  agrees 
with  the  owner  of  real  estate  to  furnish  the 
material  and  labor  and  erect  for  him  an 
Improvement  thereon,  and  such  contractor 
voluntarily  abandons  the  work  before  com- 
pletion, the  owner  may  charge  the  con- 
tractor with  (a)  the  necessary  costs  of  com- 
pleting the  improvement  as  the  contractor 
agreed  to  complete  It,  (&)  the  amount  of  all 
payments  made  to  the  contractor  on  the  con- 
tract, (c)  the  amount  of  all  valid  Hens  on 
the  real  estate  for  labor  and  material  fur- 
nished the  contractor  and  used  by  hfni  in 
such  improvement,  and  (d)  the  atnount  of 
actual  damages  the  owner  has  sustained  by 
reason  of  the  contractor's  default.  The  dif- 
ference between  the  total  of  these  items  and 
the  contract  price  Is  the  measure  of  dam- 
ages of  both  the  owner  and  contractor.  Von 


Dorn  V.  Mengedoht,  41  Neb.  525  (59  N.  W. 
800). 

81.  (1894.)  Where  a  contractor  agrees 
with  the  owner  of  real  estate  to  furnish  the 
material  and  labor  and  erect  for  him  an 
improvement  thereon,  and  the  owner  right- 
fully authorizing  him  to  do  bo  upon  the  hap- 
pening of  certain  contingencies,  then  the 
contractor  Is  entitled  to  recover  from  the 
owner  the  actual  benefit  be  has  received 
from  the  contractor's  partial  performance; 
and  this  Is  found  by  ascertaining  the  rea- 
sonable worth  of  such  partial  performance 
appropriated  or  received  by  the  owner  at 
the  time  of  such  receipt  or  appropriation, 
and  deducting  therefrom  payments  made  to 
the  contractor,  and  the  actual  damages.  If 
any,  the  owner  has  sustained  by  the  con- 
tractor's default,  if  he  has  made  one.  Von 
Durn  V.  Mengedoht,  41  Neb.  525  (  69  N.  W. 
800). 

82.  (1901.)  The  measure  of  damages 
for  the  breach  of  a  contract  to  complete  a 
building  within  the  contract  time  is  the  loss 
of  the  possession  of  the  building  as  a  thing 
of  use.  Lee  v.  Carroll  Normal  School  Co., 
1  Unof.  681  (96  N.  W.  65). 

Preventing  or  obstructing  performance. 

83.  (1890.)  If  a  contract  for  particular 
work  is  partly  performed,  and  the  employer 
puts  an  end  to  It  without  fault  of  the  con- 
tracting party,  he  is  liable  for  the  profits  to 
be  made  under  the  contract  as  well  as  for 
compensation  for  work  already  done.  Hale 
V.  Hess.  30  Neb.  42  (46  N.  W.  261). 

84.  (1894.)  Where  a  contractor  agrees 
with  the  owner  of  real  estate,  to  furnish 
the  material  and  labor,  and  erect  for  him 
an  improvement  thereon,  and  the  owner 
wrongfully  terminates  the  same  or  the  con- 
tractor's employment  thereunder  before  the 
completion  of  the  work,  the  contractor's 
measure  of  damages  is  the  reasonable  value 
of  his  partial  performance  Increased  by  all 
actual  damages  sustained  by  him  by  reason 
of  the  owner's  unjustifiable  termination  of 
the  contract.  Von  Dorn  v.  Mengedoht,  41 
Neb.  525  (59  N.  W.  800). 

85.  (1896.)  In  a  suit  against  a  party  for 
wrongfully  terminating  work  under  a  con- 
tract, plaintiff's  measure  of  damages  is  the 
profit  he  would  have  made  by  completing  it. 
Kreamer  v.  Irwin.  46  Neb.  827  (65  N.  W. 
885).  * 

86.  (1897.)  Where  one  party  to  an  ex 
press  contract  Is  wrongfully  prevented  by 
the  other  party  from  completing,  he  may  sue 
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upon  the  coctract  for  a  br^acb  thereof,  and 
the  measure  of  his  tiaiaages  will  L3  the 
value  of  the  part  performed  as  measured 
by  the  contract  price  i  lus  the  profits,  if  any, 
which  would  have  accrued  to  him  had  he 
completed  the  contract  according  to  Its 
terms;  or  be  may  ignore  the  contract  and 
declare  upon  a  quantum  meruit  or  quantum 
ralebat.  In  which  case  the  measure  of  his 
damages  will  be  the  fair  and  reasonable 
value  of  what  he  has  done.  Thompson  v. 
eaffey,  52  Neb.  317  (72  N.  W.  314). 

87.  (1897.)  There  is,  in  principle,  as 
well  as  on  authority,  a  wide  distinction 
between  contracts  for  per- "nal  service  and 
for  the  doing  of  specific  acts.  In  the 
former  case,  unless  the  plaintiff,  who  has 
been  discharged  without  sufficient  cause,  is 
able  to  secure  other  employment,  the  con- 
tract price  furnishes  the  exact  measure  of 
his  damage.  In  the  latter  class  of  cases  the 
measure  of  damage  upon  the  violation  of 
the  agreement  by  the  employer  is  that 
asserted  by  the  district  court,  viz.,  the  plain- 
tiff's probable  profit;  In  other  words,  the 
difference,  if  any,  in  his  favor  between  the 
contract  price  and  the  sum  it  would  have 
cost  to  complete  the  work.  Jetcett  v.  Wi^ 
mot.  61  Neb.  700  (71  N.  W.  775). 

Agreement  to  give  secuTlty. 

88.  (1887.)  Where  A  being  Indebted  to 
B  fraudulently  procured  C  to  execute  to  B 
a  mortgage  for  $2,(i50,  with  statements  that 
B  would  furnish  that  amount,  the  proceeds 
to  be  applied  to  the  payment  of  a  mortgage 
of  $1,200  already  on  the  land  and  a  $900 
note  held  by  A,  with  remainder  in  cash,  and 
instead  A  procured  only  $1,000  from  B  and 
applied  the  $1,650  to  the  payment  of  his 
Indebtedness,  the  measure  of  C's  damages  In 
an  action  against  A  would  be  the  $1,650  and 
legal  Interest  thereon,  notwithstanding  the 
fart  that  by  the  increased  mortgage  liens  on 
C's  land  he  was  unable  to  borrow  sufficient 
*o  discharge  them,  and  by  subsequent  fore- 
closure proceedings  the  land  was  sold  and 
C'b  title  destroyed.  Forbes  v.  Thomas,  22 
Neb.  641  (35  N.  "W.  411). 

Agreement  to  convey  land  in  payment  of 
note. 

89.  (1887.)  Where  In  an  action  on  a 
[promissory  note  the  defendant  set  up  in  his 
answer  a  contract  entered  Into  between  the 
[arties  for  the  conveyance  of  certain  prop- 
erty in  full  satisfaction  of  the  debt,  and 
Eilleged  a  performance  In  compliance  with 
the  contract,  and  there  was  testimony  tend- 


ing to  sustain  the  answer,  held,  that  in  case 
of  defect  of  title  of,  or  incumbrance  on,  part 
of  the  property  so  conveyed,  the  measure  of 
damages  was  not  the  amount  of  the  note 
less  the  value  of  the  property  conveyed,  but 
the  amount  of  the  Incumbrances,  or  value 
of  the  property  to  which  the  title  bad  failed. 
Downie  v.  Ladd,  22  Neb.  531  (35  N.  \y.  3S8). 

Agreement  of  creditors  to  continue  de1itoT*t 
buslneas. 

90.  (1901.)  Under  a  contract  by  a  mer- 
chant and  his  creditors  whereby  the  latter 
were  to  assume  the  management  of  the 
business  In  order  to  pay  off  their  debts  and, 
also  were  to  keep  the  stock  of  goods  sup- 
plied with  new  goods,  in  an  action  for  a 
breach  of  such  contract  by  an  alleged  sale 
of  the  goods  at  public  auction  In  violation 
of  the  contract,  a  refusal  to  Instruct  that  tbe 
measure  of  damages  was  the  difference  in 
amount  for  wfalcli  the  price  for  which  they 
would  have  sold  for  at  private  sale,  errone- 
iras.  Paxton  cC  OoUagher  v.  Taddonker.  I 
Unof.  776  (96  N.  W.  378). 

VH.  IHADECUATE    AND  EXCESSIVE 

DAHAGES. 
Adequacy  of  award  for  assault,  see  A*- 
iault  and  Battery.  30-36. 

Excessiveness  of  award  for  causing  death, 
see  Death,  SI  57-62. 

Bxcesslveness  of  award  for  alienatioo  of 
affections,  see  Husband  and  Wife,  H  S61. 
262. 

Inadequate  or  excessive  damage  for  loss 
of    support    or    death,    see  Intoxicating 

LiQuors,  fS  456-460. 

Personal  injuries. 

91.  (1884.)  Verdict  for  $9,250  for  dam- 
ages caused  by  explosion  of  locomotive 
boiler,  resulting  In  concussion  of  the  spinal 

cord,  held  excessive,  and  remittitur  of  $3,000 
ordered.  Sioux  City  A  P.  B.  Co.  v.  Finlay- 
son,  16  Neb.  578  (20  N.  W.  860;  49  Am.  Rep. 
724). 

91a.  (1888.)  A  verdict  for  $5,000  for 
injuries  sustained  by  falling  into  an  exca- 
vation in  a  sidewalk  is  excessive,  and  cut 
down  to  $3,000.  Tillage  of  Orleans  v.  Perry. 
24  Neb.  831  (40  N.  W.  417). 

92.  (1892.)  A  verdict  for  $2,000  was  sot 
excessive  damage  for  personal  injuries  to 
a  healthy  boy  ten  years  of  age,  resulting 
from  being  kicked  by  his  step-father,  where 
the  proof  showed  that  tbe  boy's  spine  was 
permanently  injured  and  caused  constant 
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pain  and  unfitted  him  for  hard  labor.  Woh- 
Jenberff  v.  Melchert,  35  Neb.  803  (53  N.  W. 
982). 

93.  (1894.)  A  verdict  of  $2,650  for  an 
Injury  consisting  of  a  dislocated  shoulder 
and  sprained  anlcle,  received  by  a  young 
man  earning  f50  per  month,  held  excessive, 
and  reduced  to  |1,200.  Fremont,  E.  A  M.  V, 
R.  Co.  V.  Leslie,  41  Neb.  159  (59  N.  W.  559). 

94.  (1896.)  A  farmer  24  years  old,  was 
Injured  by  a  railroad  train,  the  fleshy  part 
of  his  heel  being  cut  and  the  ankle  bruised 
and  lacerated  and  strained,  but  no  bones 
broken.  He  was  In  bed  for  eleven  weeks 
and  required  crutches  for  eight  or  nine 
months.  He  lost  about  a  year's  time,  but 
was  not  permanently  disabled.  Held,  That 
a  Terdict  for  $6,300  w:.3  excessive  and  a 
remittitur  of  $1,300  ordered.  Fremont,  E. 
rf  M.  V.  R.  Co.  V.  French,  48  Neb.  638  (67 
N.  W.  472). 

95.  (1897.)  Where  a  brid'ge  in  a  city 
collapsed,  throwing  plaintiff  and  his  horses 
and  loaded  wagon  into  a  creek,  Injuring 
him  and  the  team  and  breaking  the  wagon, 
a  Judgment  against  the  city  for  $2,500  held 
not  excessive.  City  of  South  Omaha  v. 
Powell,  SO  Neb.  798  (70  N.  W.  391). 

96.  (1898.)  A  verdict  for  $1,200  for 
Injuries  to  an  arm  by  reason  of  a  fall  on  a 

defective  sidewalk  sustained.    City  of  Har- 
vard V.  Stiles,  54  Neb.  26  (74  N.  W.  399). 

97.  (1902.)  In  an  action  for  damage 
for  injuries  to  the  person  and  property  of 
the  plaintiff,  where  the  testimony  clearly 
shows  that  plaintiff  has  sustained  substan- 
tial damages  to  both  person  and  property,  a 
Judgment  for  $1  damages  will  be  set  aside 
as  grossly  inadequate.  Carpenter  v.  City  of 
Red  Cloud.  64  Neb.  126  (89  N.  W.  637). 

98.  (1903.)  A  verdict  In  an  action  for 
malpractice  for  $1,140  for  the  negligent 
treatment  of  a  compound  fracture  of  plain- 
tiff's leg  hone  upheld  when  corrected  by  a 
remittitur  of  an  item  of  Interest  errone- 
ously allowed  between  the  date  of  the  injury 
and  that  of  the  Judgment.  Leisenring  v.  La 
Croix.  68  Neb.  803  (94  N.  W.  1009). 

99.  (1903.)  Where  plaintiff,  an  electric 
lineman  of  33  years  of  age,  earning  $65 
monthly,  has  been  injured  In  both  feet  and 
one  ankle  in  such  a  manner  as  to  compel 
amputation  of  the  right  foot  almost  eleven 
months  later,  with  severe  suffering,  a  ver- 
dict for  $16,000  will  not  be  reduced  or  set 
aside  as  excessive.    Jfew  Omaha  Thomson- 
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Houston  Electric  Light  Co.  «.  Som&old,  68 
Neb.  54  (93  N.  W.  966). 

100.  (1903.)  An  award  of  $3,000  dam- 
ages for  a  brolien  leg  which  was  Bkillfully 
set  and  "formed  a  good  union"  In  the  ordi- 
nary course,  and  Is  not  shown  to  have  re- 
sulted in  any  permanent  injury  beyond 
what  is  usually  Involved  in  such  an  acci 
dent,  held  excessive.  City  of  South  Omaha 
V.  Fennell,  4  Unof.  427  (94  N.  W.  C32). 

101.  ( 1904. )  Evidence  examined  and 
held  that.  In  the  case  stated,  a  verdict  for 
$1,600  for  a  broken  leg  and  sprained  ankle, 
is  excessive  for  personal  Injuries.  Judgment 
affirmed  upon  condition.  Johnson  v.  Heath, 
5  Unof.  369  (98  N.  W.  832). 

101a.  (1906.)  In  an  action  by  a  shipper 
of  stock  to  recover  for  personal  Injuries 
received  at  a  crossing  of  the  railroad  and  a 
highway  by  user,  resulting  in  he  loss  of 
both  legs,  a  verdict  for  $27,500  held  not  ex- 
cessive. Onion  P.  R.  Co.  v.  Connolly,  77 
Neb.  254  (109  N.  W.  368). 

102.  (1904.)  Terdict  for  $18,000  for  the 
loss  of  a  foot  by  a  child  4  years  old  reduced 
in  the  district  court  by  remittitur  to  $12,000 
held  to  still  be  execesslve  and  a  further 
remittitur  of  $3,000  directed.  Chicago,  B. 
d  Q.  R.  Co.  Krayenbahl.  70  Neb.  766  (98  N. 
W.  44). 

Loss  of  life. 

103.  (1896.)  A  verdict  for  $2,000  for  the 
death  of  plaintiffs  husband,  a  healthy  man, 
38  years  old,  earning  $10  per  week,  and 
with  plaintiff  and  eight  minor  children 
wholly  dependent  on  him  for  support,  was 
not  excessive.  Kearney  Electric  Co.  v. 
Laughlin,  46  Neb.  390  (63  N.  W.  941). 

104.  (1896.)  Verdict  for  plaintiff  for 
$2,400  sustained  where  the  person  killed 
was  a  boy  of  17,  a  competent  compositor, 
able  to  earn  $4  a  day,  and  his  next  of  kin, 
his  father,  forty-six  years  old,  a  poor  man 
with  four  children.  Post  v,  Olmstead,  47 
Neb.  893  (66  N.  W.  828). 

105.  (1896.)  A  verdict  for  $2,850  for  the 
death  of  a  boy  10  years  of  age  who  was 
drowned  In  a  pond  of  water  accumulated  In 
a  street  of  a  municipality.  City  of  Omaha 
V.  Richards,  49  Neb.  244  (68  N.  W.  528). 

106.  (1901.)  In  this  action  brought  by 
an  administratrix  for  causing  the  death  of 
her  intestate,  being  her  son,  7  years  of  age, 
a  verdict  for  $1,626  held  not  excessive  so 
as  to  require  a  reversal.  City  of  Omaha  v. 
Bowman,  63  Neb.  333  (88  N.  W.  521). 
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107.  ( 1903. )  Damages  in  the  Bum  of 
$1,100  on  behalt  of  a  mother  aod  a  sister 
to  whom  a  son  and  brother,  35  years  of  age, 
able-bodied,  successful  in  business,  earning 
a  salary  of  |1,800,  unmarried,  was  accus- 
tomed from  time  to  time  to  render  pecuni- 
ary assistance,  is  not  excessive.  Chicago.  R. 
J.  d  P.  K.  Co.  V.  Young,  67  Neb.  568  {9S  N. 
W.  922). 

Breach  of  contract. 

108.  (1902.)  Where  by  reason .  of  the 
delay  in  delivering  a  message  summoning  a 
physician  to  a  woman  in  conflnement  the 
lalMr  of  the  woman  is  unduly  prolonged,  a 
verdict  for  (950  as  damages  for  the  addi* 
tlonal  suffering  In  body  and  mind  on 
account  of  the  physician's  failure  to  attend 
is  not  so  excessive  as  to  be  presumptively 
the  result  of  passion  and  prejudice.  West- 
ern Union  Telegraph  Co.  v.  Church,  3  Unot 
22  (90  N.  W.  878). 

Injury  to  feeling  and  humiliation. 

109.  (1902.)  In  an  action  by  one  who 
was  employed  as  a  messenger  for  a  central 
committee  of  a  political  party  that  main- 
tained headquarters  in  a  hotel,  against  such 
hotel  for  refusing  to  permit  him  to  use  the 
elevator  In  going  to  and  from  such  head- 
quarters, evidence  showing  the  damage  to 
be  trifling  will  not  support  a  verdict  for 
1500.  Hoover  v.  Haynea,  65  Neb.  667  (91 
N.  W.  392). 

Bemisaion  of  excess. 

110.  (1879.)  Where,  in  an  action  for 
damages  for  fraud  and  breach  of  warranty, 

the  recovery  Is  clearly  excessive,  the 
supreme  court  will,  on  appeal,  affirm  the 
Judgment  on  condition  plaintiff  remit  a  cer- 
tain sum  to  defendant,  otherwise  the  judg- 
ment will  be  reversed.  Patrick  v.  Leach,  8 
Neb.  330. 

m.  (1881.)  In  an  action  for  injuries 
:  itained  by  reason  of  an  explosiofi  of  a 
Idler  a  verdict  of  $9,250  AeW  excessive  and 
a  remittitur  of  $3,000  ordered.  Sioux  City 
it  P.  R.  Co.  V.  Finlayaon,  16  Neb.  578  (20  N. 
W.  8«0). 

112.  (1889.)  In  an  action  for  damages 
in  replevin  a  verdict  of  $1  held  excessive  as 
nominal  damages  and  a  remittitur  of  96 
cents  ordered.  White  v.  Woodruff,  25  Neb. 
797  (41  N.  W.  785). 

113.  (1894.)  Where  a  verdict  Is  too 
large  and  the  amount  of  excess  definitely 
appears  from  the  record  for  review  In  su- 
preme court,  the  party  In  whose  faror  the 


verdict  was  rendered.  In  absence  of  other 
error,  may  be  permitted  to  remit  the  exces 
and  have  judgment  for  balance  affirmed. 
Omaha  d  R.  V.  Co.  v.  Bj/bum,  40  Neb.  81 
(58  N.  W.  541). 

114.  (1894.)  Where  part  of  an  award 
by  a  jury  for  damages  tor  personal  Injuries 
is  not  supported  by  evidence.  Judgment  ren- 
dered thereon  will  be  reversed  where  de- 
fendant In  error  fails  to  remit  the  exces- 
Fremont,  E.  d  M.  V.  R.  Co.  v.  Le»Ue,  41 
Neb.  159  (59  N.  W.  559). 

115.  (1894.)  An  award  of  a  Jury  for 
damages  for  personal  injuries  will  not  be 
reduced  by  supreme  court  where  it  Is  sap- 
ported  by  sufficient  competent  evidence-  Fre- 
mont. E.  d  M.  T.  R.  Co.  V.  Leslie,  41  Neb. 
159  (59  N.  W.  569). 

115a.  (1S97.)  The  mere  fact  that  a  ver 
diet  for  12,865.30  was  $105  in  excess  of  tbe 
amount  recoverable  is  not  sufficient  to  shOT 
that  the  Jury  was  influenced  by  passion  or 
prejudice.  Omaha  Fire  Ins.  Co.  v.  Tlump- 
son,  50  Neb.  5S0  (70  N.  W.  30). 

116.  (1904.)  In  an  action  for  persoail 
injuries,  where  substantial  damage  are 
proved,  but  tbe  verdict  of  the  Jury  appears 
to  be  excessive,  the  error  may  be  corrected 
by  a  proper  remittitur  of  the  excess  directed 
by  the  district  court,  or  by  the  supreme 
court  on  a  proceeding  In  error.  Chicago,  B- 
d  Q.  R.  Co.  V.  Krayenbuhl,  70  Neb.  766  (98 
N.  W.  44). 

VHI.  PARTIES,    PLEADINQ,  EVI- 
DENCE, AND  ASSESffHENT. 

A.  Partlaa  and  Pleadings. 

Parties. 

117.  (1890.)    A  purchaser  of  real  estate 

holding  the  same  by  contract  and  being  in 
possession  may  recover  damages  for  Injuries 
to  the  land.  Omaha  d  R.  V.  R.  Co.  v. 
Brown,  29  Neb.  492  (46  N.  W.  39);  Omaha 
d  R.  T.  R.  Co.  V,  SJanden,  29  Neb.  622  (  46 
N.  W.  46). 

Pleading. 

 In  general. 

118.  (1892.)  In  an  action  for  breach  of 
a  contract  to  open  and  maintain  a  public 
road,  damages  which  necessarily  result  from 
the  breach  may  be  recovered  without  any 
.special  statement  of  the  same,  and  a  motion 
to  malie  the  petition  more  definite  and  cer- 
tain was  properly  overruled.  Kingslm 
Butterfield.  36  Neb.  228  (62  N.  W.  IIOD- 

119.  (1898.)    A  recovery  may  Iw  bad 
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under  a  general  allegation  of  damages  for 
all  Injuries  which  neceBsariljr  follow  as 
the  results  of  the  act,  the  subject  of  com- 
plaint. They  need  not  be  specially  pleaded, 
and  this  Is  applicable  to  necessarily  result- 
ing permanent  effects  of  the  injuries.  City 
of  Harvard  v.  Btiles,  54  Neb.  26  (74  N.  W. 
399). 

119a.  (1906.)  It  is  unnecessary  in  most 
actions  where  the  demand  is  unliquidated 
and  sounds  wholly  in  damages,  and  where 
there  Is  but  a  single  cause  of  action,  to  state 
specifically  and  In  amounts  the  different  ele- 
ments or  Items  which  go  to  make  up  the 
sum  total  of  the  damages.  It  Is  enough 
generally  to  claim  so  much  in  gross  as  dam- 
ages for  the  wron^  done.  Habig  v.  Parker, 
76  Neb.  102  (107  N.  W.  127). 

1196.  (1906.)  In  case  the  pleader  elects 
to  claim  a  named  sum  for  any  one  or  more 
of  the  items  of  Claimed  damages,  he  is 
restricted  in  his  recovery  on  these  items  to 
the  amount  named  in  his  petition,  and  the 
court  should  so  charge.  Habig  v.  Parker. 
76  Neb.  102  (107  N.  W.  127). 

120.  (1904.)  In  actions  for  personal  in- 
juries It  is  not  necessary  to  specially  allege 
every  indirecc  injury  to  each  part  of  the 
body  to  lay  the  foundation  for  such  proof 
on  the  trial:  such  proof  may  be  admitted 
when  the  injury  alleged  Is  shown  to  have 
been  the  natural  and  proximate  cause  of  the 
injury  proved.  City  of  South  Omaha  v.  Sut- 
Uffe,  72  Neb.  746  (101  N.  W.  997). 

 Consequential  damages. 

121.  (1893.)  Where  only  consequential 
damages  are  claimed  they  should  be  pleaded. 
Omaha  Coke.  Coal  dt  Lime  Co.  v.  Fay,  37 
Neb.  68  (65  N.  W.  211). 

'  Special  damages. 

122.  (1888.)  Where  special  damages  are 
properly  pleaded  a  recovery  may  be  had  for 
the  same,  although  the  prayer  for  relief  is 
general.  Everton  v.  Eegate,  24  Neb.  235  (38 
N.  W.  794). 

123.  (1892.)  A  9laim  for  special  dam- 
ages, in  an  action  for  a  breach  of  a  contract, 
held  frivolous  and  (ailed  to  show  a  cause  of 
action.  Boyer  v.  Cox,  34  Neb.  813  (52  N.  W. 
715). 

124.  (1897.)  Special  damages  to  be  re- 
covered must  be  specially  pleaded.  Chicago, 
B.  «e  Q.  R.  Co,  V.  Emmert,  53  Neb.  237  (73  N. 
W.  540:  6S  Am.  St.  Rep.  602). 

B.  Evidence. 
Opinion  evidence  as  to  amount  of  damage, 
see  Evidence,  Sfi  538-549;  568. 


Exhibit  of  injured  part  of  body  to  Jury, 

see  Evidence.  §S  203-207. 

Declarations  as  to  physical  sufferings. 

125.  (1898.)  In  an  action  for  damages 
for  personal  injuries  evidence  of  plaintiff's 
complaints  of  such  suffering  as  would  prob- 
ably he  caused  by  the  injuries  may  be  ad- 
mitted. Omaha  Street  R.  Co.  v,  Bmmtnger, 
57  Neb.  240  (77  N.  W.  675). 

Proof  of  mental  dnfflerlng. 

126.  (1898.)  In  an  action  for  personal 
Injuries  plaintiff  may  make  proof  of  such 
physical  pain  and  mental  suffering  as  re- 
sulted from  the  injury.  Omaha  Street  R. 
Co.  V.  Emminger,  57  Neb.  240  (77  N.  W. 
675). 

127.  (1902.)  In  an  action  for  damages, 
in  which  injury  to  the  feelings  is  alleged  as 
an  element  of  damages,  direct  proof  of  dam- 
age ■  is  not  indispensable.'  The  existence 
and  .  amount  of  such  damage  is  to  be  deter- 
mined from  the  circumstances  of  the  case 
disclosed  by  the  evidence.  Hoover  v. 
Haynes,  65  Neb.  557,  664  (93  N.  W.  732). 

Physical  condition. 

128.  (1904.)  Rulings  of  the  trial  court 
rejecting  offered  testimony  of  plaintiff  as  to 
condition  of  her  health  prior  to  the  Injury 
held  error.  NieUon  v.  Cast  County,  5  Unof. 
430  (98  N.  W.  1090). 

Expense  of  medical  services. 

129.  (1894.)  The  evidence  In  the  ease 
held  sufficient  to  sustain  the  verdict  gen- 
erally, but  that  there  was  no  testimony  of 

the  reasonable  and  fair  value  of  the  services 
of  the  physicians,  and  defendant  in  error  is 
allowed  to  file  a  remittitur  of  the  sums 
charged  for  their  services,  and  the  Judg- 
ment then  to  stand  affirmed.  If  the  remit- 
titur Is  not  filed,  the  case  reversed  and 
remanded.  City  of  Friend  v.  Jngersoll,  39 
Neb.  717  (58  N.  W.  281). 

130.  (1897.)  In  order  to  recover  for  ex- 
penses of  medical  treatment  in  an  action 
for  personal  Injuries  it  is  not  necessary  to 
prove  by  the  record  that  the  physician  ren- 
dering the  services  was  licensed  to  practice 
under  the  statute.  Proof  that  he  practiced 
as  a  physician  raises  the  presumption  In 
actions  between  third  parties  that  he  was 
licensed  to  do  so.  Golder  v.  Lund,  50  Neb. 
867  (70  N.  W.  379). 

Incapacitated  from  labor. 

131.  (1903.)  In  an  action  by  a  married 
woman  for  personal  injuries  it  Is  proper  to 
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show  that  she  has  been  incapacitated  bj 
reason  of  her  injuries  from  performing 
labor,  tor  the  purpose  of  showing  the  nature 
and  extent  of  her  Injuries.   Pomerene  Co.  v. 

White.  70  Neb.  171  (97  N.  W.  232). 

131o.  (1907.)  In  an  action  by  a  mar- 
ried woman  for  personal  Injuries  it  Is 
proper  to  show  that  she  has  been  incapaci- 
tated by  reason  of  her  injuries  from  per- 
forming labor,  for  the  purpose  of  showing 
the  nature  and  extent  of  her  injuries.  Bliss 
V.  Beck,  80  Neb.  290  (114  N.  W.  162). 

Earning  capacity  and  profits. 

132.  (1871.)  The  value  of  services  can- 
not be  shown  by  proof  of  what  was  paid 
therefor,  but  only  by  proof  of  what  they  are 
worth.   Hoimea  v.  Boydaton,  1  Neb.  346. 

133.  (1888.)  In  an  action  for  damages 
resulting  from  personal  injury,  the  plain- 
tiff was  permitted  to  testify  to  the  amount 
of  her  earnings  prior  to  the  injury,  for  the 
purpose  of  showing  the  value  of  her  time. 
This  was  without  objection.  She  was  then 
asked  bow  much  she  made  each  week  by 
her  labor.  Objection  was  made  to  the  ques- 
tion, which  was  overruled.  Held,  No  error. 
City  of  Lincoln  v.  Beckman,  23  Neb.  677  (37 
N.  W.  593). 

134.  (1894.)  The  testimony  of  defend- 
ant In  error  showed  what  had  been  bis 
earning  capacity  just  previous  to  the  receipt 
of  his  Injurtes,  and  what  he  had  actually 
earned  during  twenty-five  weeks  immedi- 
ately following  his  Injuries.  Beld,  Error  to 
permit  a  much  greater  earning  capacity  dur- 
ing the  same  period  to  be  shown  by  proof 
that  in  larger  towns  than  that  wherein  the 
defendant  in  error  had  had  employment  a 
much  higher  rate  of  wages  prevailed  than 
what  was  paid  In  the  town  in  which  he  was 
employed  during  and  Just  preceding  the 
aforesaid  twenty-flve  weeks.  Omaha  rf  R.  V. 
R.  Co.  V.  Rybum,  40  Neb.  87  (58  N.  W.  541). 

Mortality  tables. 

135.  The  Carlisle  tables  of  mortality  are 
admissible  tn  evidence  in  an  action  for  dam- 
ages for  personal  injuries.  (1879)  Roose  v. 
Perkins.  9  Neb.  304;  (1882)  King  v.  BeU.  13 
Neb.  409  (14  N.  W  41):  (1898)  City  of 
Friend  v.  Burleigh.  53  Neb.  074  (74  N.  W. 
50). 

136.  (1894.)  The  Carlisle  tables  of  ex- 
pectancy of  lite  are  admissible  in  evidence 
as  tending  to  prove  the  expectancy  of  life  of 
a  plaintiff  In  an  action  for  damages  for  per- 
sonal injury.   City  of  Frieni  v.  IngersoU, 


39  Neb.  717  (58  N.  W.  281) ;  City  of  Lincoln 
t>.  Smith,  28  Neb.  762  (45  N.  W.  41). 

136a.  (1898.)  Carlisle  Uhlea  heU  $A- 
missible  In  evidence  in  an  action  for  dettb 

by  wrongful  act.  City  of  Friend  v.  Bur' 
leigh,  63  Neb.  674  (74  N.  W.  60). 

137.  (1898.)  Where  a  personal  injorr  li 
permanent  In  its  ctuuracter,  though  plaintiff 
be  a  minor,  evidence  as  to  his  expectancr 
of  life,  from  experience  tables,  must  be 
based  on  his  actual  age  and  not  on  the  age 
of  majority.  Swift  v.  Boloubek,  55  Neb. 
228  (75  N.  W.  584). 

137a.  (1902.)  When  It  Is  shown  that  a 
person  is  affected  by  a  serious  constitutional 
disease  or  a  tendency  thereto,  it  is  error  to 
submit  to  the  jury  the  question  of  his  ex- 
pectancy of  life,  In  the  absence  of  any  evi- 
dence bearing  upon  that  question.  City  of 
Central  City  v.  Engle,  65  Neb.  885  (91  N.  W. 
849). 

1376.  (1904.)  The  Carlisle  tables  of  mor- 
tality or  life  expectancy  are  properly  admis- 
sible In  evidence  for  the  consideration  of 
the  jury  in  determining  the  probable  dura- 
tion of  the  life  of  the  deceased,  the  proper 
foundation  as  to  age  and  general  health 
being  first  proved.  Horst  v.  Lewis.  71  Neb. 
370  (103  N.  W.  460). 

138.  (1004.)  While  the  Carlisle  and 
other  mortuary  tables  of  accepted  accuracy 
and  in  general  use  are  always  properly  ad- 
missible in  evidence  for  the  purpose  of  aid- 
ing a  court  or  jury  In  determining  the  prob- 
able expectancy  of  life,  when  such  fact  is 
in  issue,  yet.  Then  admitted,  these  mortuary 
tables  are  not  binding  upon  the  estimate  of 
the  triers  of  such  fact.  They  may,  without 
such  tables,  make  their  own  estimate  from 
the  age.  health,  habits,  physical  condition 
and  appearance  of  the  person  whose  expect- 
ancy Is  at  Issue.  City  of  South  Omaha  v. 
Butliffe,  72  Neb.  746  (101  N.  W.  997). 

138o.  (1907.)  In  an  action  for  personal 
Injuries,  the  Carlisle  tables  of  expectancy 
may  be  given  in  evidence  after  the  Intro- 
duction of  credible  evidence  tending  to 
show  the  permanent  character  of  the  Injury. 
Howard  V.  McCabe,  79  Neb.  42  (112  N.  W. 
305). 

Karket  T^rts. 

139.  (1905.)  Market  reports  In  Jonmalfi. 
such  as  the  commercial  world  relies  upon, 
are  competent  evidence  of  the  state  of  the 
market.  Chicago,  B.  d  Q.  R.  Co.  v.  Todd.  74 
Neb.  712  (105  N.  W.  83). 
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Sufficiency. 

140.  (1884.)  Evidence  In  an  action  by 
tbe  owner  of  a  livery  stable  to  recover  dam- 
ages for  the  wrongful  hiring  out  of  plaln- 
tlfTe  horse,  resulting  In  Its  death,  sustains 
a  verdict  tor  plaintiff.  Soman  v.  Boyce,  16 
Neb.  545  (19  N.  W.  590). 

141.  (1889.)  Evidence  In  an  action  for 
damages  for  breach  of  a  contract  heid  not  to 
sustain  tbe  verdict,  as  If  plaintiff  was  en- 
ttt'ed  to  recover  all,  the  verdict  Is  too  small. 
Hancock  v.  Stout,  28  Neb.  301  (44  N.  W. 
446). 

C.  Proceeding  for  Assessment. 
Physical  examination  of  person  Injured. 

142.  (1884.)  It  ia  not  error  for  the  court 
during  the  progress  of  a  trial  to  refuse  to 
order  the  plaintiff,  who  sues  for  injuries  to 
bis  person,  to  submit  to  an  examination  of 
his  person  by  physicians  who  are  witnesses 
for  tbe  defendant,  in  tbe  absence  of  any 
showing  whatever  that  Justice  would  be  pro- 
moted thereby,  and  especially  so  when  the 
plaintiff  submits  to  an  examination  by  such 
witnesses  in  tbe  presence  of  the  jury.  Sioux 
City  A  P.  B.  Co.  V.  Finlayson,  16  Neb.  678 
(20  N.  W.  860;  49  Am.  Rep.  724). 

143.  (1886.)  If  a  personal  examination 
Is  desired,  the  application  should  be  made 
before  the  trial  begins  and  experts  agreed 
upon  by  the  parties  or  appointed  l>y  the 
court.  Stuart  v  Havens,  17  Neb.  211  (22  N. 
W.  419). 

144.  (1885.)  In  an  action  for  personal 
injuries,  where  the  defendant  during  the 
trial  asks  for  on  ordor  requiring  the  plain- 
tiff to  submit  his  person  to  the  personal 
examination  of  certain  experts  selected  by 
the  defendant,  the  application  should  be 
denied.  Stuart  v.  Havent,  17  Neb.  211  (22 
N.  W.  419). 

144a.  (1889.)  It  is  not  error  to  refuse  to 
order  a  plaintiff,  in  an  action  for  damages 
for  personal  Injuries  to  submit  to  a  physical 
examination  In  the  absence  of  shewing  that 
justice  would  be  promoted  thereby.  Sioux 
City  d  P.  R.  Co.  V.  Finlayaon,  16  Neb.  578 
(20  N.  W.  860). 

145.  (1894.)  In  an  action  for  a  personal 
injury  a  Judge  of  the  district  court  ha'  no 
Jurisdiction  at  chambers  outside  of  the 
county  In  which  the  cause  is  pending  to 
make  an  order  requiring  plaintiff  to  submit 
his  body  to  a  personal  examination  by  a 
board  of  physicians  appointed  by  tbe  Jud^e 
for  such  purpose.  Ellsworth  v.  City  of  Faif' 
bury,  41  Neb.  881  (60  N.  W.  336). 


146.  (1896.)  If  it  is  proper  for  a  court. 
In  an  action  for  personal  Injuries,  to  appoint 
physicians  to  examine  plaintiff  physically,  if 
proper  In  any  case.  It  Is,  only  on  application 
made  before  the  trial  begins.  City  of  Chad- 
ron  V.  Glover,  43  Neb.  732  (62  N.  W.  62). 

Determinatiou  by  jury. 

147.  (1888.)  Jurors  proceeded  to  mark 
down  the  sum  of  damages,  according  to  the 
opinion  of  each  Juror  respectively,  which 
several  sums  they  added  together,  taking 
the  gross  sum  as  a  dividend,  taking  their 
own  number  as  a  divisor,  and  agreed  upon 
the  quotient  as  the  amount  of  their  verdict, 
and  returned  It  Into  court  as  such,  without 
any  agreement  In  advance  of  ascertaining 
such  quotient.  Held.  That  this  method  was 
within  the  rule  of  propriety,  and  not  obnox- 
ious to  the  law.  Village  of  Ponca  v.  Craw- 
ford, 23  Neb.  662  (37  N.  W.  609;  8  Am.  St. 
Rep.  144).  [See  Burke  «.  Magee,  27  Neb.  156 
(42  N.  W.  890).] 

148.  (1894.)  Where  there  is  no  evidence 
of  special  damages  the  Jury  may  determine 
the  general  damages  by  their  own  opinions 
and  judgment  m  reasonable  men.  EllUon  v. 
Brown,  43  Neb.  68  (61  N.  W.  97). 

Questions  for  court  and  Jury. 

149.  (1886.)  In  an  action  for  damages 
alleged  to  have  been  sustained  by  the  next  of 
kin  to  a  deceased,  whose  death  is  alleged  to 
have  been  cansed  by  the  negligence  of  the 
defendant,  the  question  as  to  the  amount  of 
damages  sustained  by  reason  of  such  death 
is  for  the  Jury  to  determine,  under  such  tes- 
timony as  to  the  measure  of  damages  as  may 
be  submitted  to  tbem.  JoAtwon  v.  Missouri 
P.  R.  Co.,  18  Neb.  690  (26  N.  W.  347). 

150.  (1898.)  What  acts,  omissions,  facts 
and  circumstances  are  competent  evidence 
of  damages  to  be  considered  by  a  jury  are 
questions  of  law  for  the  court;  but  whether 
such  acts,  omifsions,  facts  or  circumstances 
affect  an  owner's  property  and  damage  it, 
and  the  amount  of  such  damages,  are  for  the 
jury.  Jaynes  v.  Omaha  Street  R.  Co.,  53 
Neb.  631  (74  N.  W.  67;  39  L.  R.  A.  751). 
Computation  of  definite  sum. 

151.  (1901.)  Where  damages  are  suscep- 
tible of  actual  computation,  the  amount 
thereof  should  not  be  left  to  conjecture. 
Paxton  A  OaV.agher  o.  Vaddonker,  1  TTnof. 
776  (96  N.  W.  378). 

Instructions. 
 In  generaL 

152.  (1P85.)  Where  the  answer  Is  a  gen- 
eral denial,  and  tbe  witnesses  disagree  as  to 
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the  amount  of  damages,  an  Instruction  that 

"the  question  of  amount  of  damages  scarcely 
requires  much  attention,  since  In  the  trial 
the  defendant  has  made  no  contest  thereon." 
Is  erroneous.  Republican  V.  R.  Co.  v.  FinJe, 
18  Neb.  89  (24  N.  W.  691). 

153.  (1902.)  In  an  action,  by  an  infant 
in  the  care  and  custody  of  Its  father,  for 
personal  Injuria  It  Is  error  to  Instruct  the 
jury  that  hfs  lessened  earning  capacity  Is 
an  element  of  dam^^,  unless  It  be  limited 
to  the  period  from  which  be  would  be  en- 
title to  his  earnings.  Chicago.  B.  &  Q.  R. 
Co.  V.  KrayenlmKt,  66  Neb.  889  (91  N.  W. 
880). 

154.  (1902.)    The  court  Is  not  required 

to  cover  the  rule  as  to  the  measure  of  dam- 
ages in  any  one  particular  paragraph  of  its 
instructions.  It  will  he  sufflcienl  if  the  in- 
structions as  a  whole  correctly  state  the 
rule.  Rath  v.  Rath,  2  Unof.  COO  (89  X.  W. 
612). 

 Elements  of  damage  in  general. 

155.  (1888.)  An  Infltructlon,  "You  should 
carefully  examlue  all  the  evidence  as  to  the 
nature,  character,  and  extent  of  the  injury, 
and  the  result;  whether  the  dlsablltty,  if 
any  resulted  from  the  Injury,  Is  permanent 
or  temporary;  Its  extent,  whether  total  or 
partial.  If  any  perman%nt  disability  result- 
ing, you  should  consider  plaintiff's  age,  his 
reasonable  expectancy  of  life,  bow  much 
money  he  could  earn  as  he  was  before  the 
injury,  how  much,  if  any,  he  could  earn 
with  his  reduced  capacity,  if  any  there  was 
on  account  of  the  Injury,  and  allow  him  rea- 
sonable compensation  for  any  loss  of  time 
and  capacity  resulting  from  the  injury.  You 
should  also  allow  him  for  bis  suffering.  The 
law  lays  down  no  rule  for  estimating  his 
damages  on  this  account,  but  leaves  It  to 
your  sound  judgment  And  you  should  al- 
low such  amount  as  In  your  best  judgment 
would  be  just  under  the  circumstances,  not 
exceeding  In  all  the  sum  claimed — $25,000," 
correctly  states  the  law.  Sioux  City  if  P. 
R.  Co.  V.  Smith,  22  Neb.  775  (36  N.  W.  285). 

156.  (1S91.)  Where  two  Instructions  are 
given  which  state  different  rules  for  esti- 
mating damages  upon  the  same  state  of 
facts,  thereby  leaving  the  Jury  In  doubt  as 
to  the  correct  rule,  the  verdict  will  be  set 
aside,  notwithstanding  one  of  said  instruc- 
tions may  have  been  correct  and  based  upon 
the  testimony.  School  District  v.  Foster,  31 
Neb.  501  (48  N.  W.  267). 


— -  I-  HarmloM  error. 

157.  (1896.)  Even  where  the  damages 
are  unliquidated,  where  the  trial  court  his, 
by  an  Instruction,  submitted  to  the  consid- 
eration, of  the  Jury  an  element  of  damages 
not  sustained  by  the  evidence,  the  error  wfll 
be  treated  as  harmless  where,  from  an  ex- 
amination of  the  evidence  and  the  verdict, 
it  is  reasonably  certain  that  the  jury  was 
not  misled,  and  that  it  allowed  nothing  on 
account  of  the  element  improperly  sub- 
mitted. Chicago,  R.  I.  d  P.  R.  Co,  v.  Archer. 
46  Neb.  907  (65  N.  W.  1043) 


 Failure  to  caution  against  poBittve 

damage*. 

158.  (1903.)  Failure  to  caution  the  Jury 
against  punitive  damages  is  not  error  where 
the  c!ourt  has  Instructed  them  to  allow  sucb 
damages  as  "under  all  evidence  would  be  a 
just  compensation  for  the  Injury."  Whiting 
V.  Carpenter,  4  Unof.  342  (93  N.  W.  926). 


 Permanency  of  injuries. 

159.  (1896.)  In  an  action  for  personal 
injuries  it  Is  error  to  submit  to  tlie  jury  a 

consideration  of  tbe  question.  In  assessing 
dimages,  as  to  whether  the  injuries  were 
permanent,  In  the  absence  of  evidence  tend- 
ing to  establish  such  permanency  of  injuries 
with  reasonable  certainty.  Chicago,  R.  I.  i 
P.  R.  Co.  V.  Archer.  46  Neb.  907  (65  N.  W. 
1043). 

160.  (1904.)  In  an  action  for  personal 
injuries  it  is  error  to  give  an  instruction 
allowing  the  Jury  to  assess  damages  for 
permanent  Injuries  or  lasting  impairment 
of  health,  unless  there  Is  evidence  showing, 
with  reasonable  certainty,  that  such  perma- 
nent injuries  or  lasting  impairment  of  health 
were  in  fact  sustained  by  the  pliintifl. 
Ooken  v.  Dallugge.  72  Neb.  23  (103  N.  W. 
287). 


Compromise  by  Jury. 


161.  (1889.)  An  Instruction  that  "If  the 
Jury  wished  to  compromise  the  amount  of 
damage,  they  could  each  one  write  his 
amount  of  damage  separately  on  paper  and 
then  add  them  together  and  divide  them  by 
five,  tbe  number  of  Jurymen,  and  let  that 
be  their  verdict,"  is  erroneous,  as  It  substi- 
tutes chance  or  hazard  for  the  deliberate 
Judgment  of  the  Jury-as  a  whole.  Burke  v. 
Magee,  27  Neb.  166  (42  N.  W.  890). 

Directing  verdict. 

162.  (1895.)  Where  damages  are  liqui- 
dated and  there  is  no  conaict  of  evidence 
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as  to  their  amount,  the  court  may  direct  t&e 
jury  as  to  the  precise  amount,  and  not  leave 
It  to  the  atsessmeat  of  the  jury.  Camp  v. 
Pollock,  46  Neb.  771  (64  N.  W.  231). 


DEAD 

CbOSB-RefEBEN  CES. 

See,  also,  Cemeteries;  Coroners. 

1.  (1902.)  Ordinarily  the  right  to  the 
custody  and  to  decide  upon  the  final  place 
■of  burial  of  the  body  of  a  deceased  unmar- 
ried person  resides  in  his  next  of  kin,  and 
this  right  the  courts  will  not  lightly  disre- 
gard, or  treat  as  having  been  waived  or  re- 
linquished, except  upon  c^ear  and  satisfac- 
tory evidence  of  conduct  Indicative  of  a  free 
and  voluntary  intent  and  purpose  to  that 
end.  McEntee  v.  Bonacum.,  66  Neb.  651  (92 
N.  W.  633;  60  L.  R.  A.  440). 

2.  (1902.)  Evidence  examined,  and  held 
not  to  be  sufficient  to  show  that  the  next  of 
kin  of  a  deceased  unmarried  person  waived 


DAMS. 

See  Water  and  Watercouraea,  VIL 

DAYS  OF  GRACE. 
See  Bills  and  Notes,  II 100-102. 


BODIES. 

her  right  to  decide  upon  his  place  of  burial. 
McEntee  v.  Bonacum,  66  Neb.  651  (92  N.  W. 
683;  60  L.  R.  A.  440). 

3.  (1907.)  An  undertalcer  who,  acting  in 
good  faith  pursuant  to  a  direction  by  a  cor- 
oner, causes  the  decent  burial  of  a  dead 
body  found  and  being  in  the  county,  upon 
which  ths  latter  bad  held  an  inquest,  will 
not  be  denied  reasonable  compensation  for 
his  services  and  expenses  tor  the  sole  reason 
that  It  may  afterwards  be  shown  that  the 
inquest  was  unnecessary.  Darling  v.  Sox 
'  Butte  County,  78  Neb.  564  (111  N.  W.  470). 

DEAF  AND  DUMB  PERSONS. 

See  Aajflums. 


DEATH. 

ANALYSIS. 

I.  EVIDENCE  OF  DEATH  AND  SURVIVORSHIP. 

Presumption  of  death  from  absence,  1-6. 
Probate  of  will  as  evidence  of  death,  S  7. 

H.  ACTION  FOR  WRONGFUL  DEATH. 
Right  of  action,  §§  8,  9. 
Probate  of  will  as  evidence  of  death,  %  7. 
lUght  of  action  as  property,  §  10. 
Statutory  provisions,  18  11, 12. 

Survival  of  right  to  personal  represmtative,  H  13-16. 

Contributory  negligence  of  beneficiary  as  defense,  S  17. 
Jurisdiction  of  state  courts  for  death  in  foreign  state,  S  18. 
Pleadings. 

——-Averment  of  next  of  kin  or  beneficiary,  IS  19-25. 
—  Feenniary  loss  or  injury,  t§5i6-31. 

Amendment,  S  3S> 

 Averment  of  revocation  of  authority  to  au^  {  88. 

■  Construction  of  pleading,  1 34. 

Admissibility  of  evidence. 

 — ,  Cause  of  death,  SS  35,  36. 

— ■  ■■  Dying  declaration, }  37. 

 Expectancy  of  life  of  deceased,  |$  88-41. 

 Earning  capacity  of  deceased,  81 42,43. 

Pecuniary  loss  to  beneficiary,  8  44. 

Pecuniary  condition  of  deceased,  88  46, 46. 
—        Remarriage  of  widow,  §  47. 
Presumptions  and  burden  of  proof,  §S  48-50. 
Weight  and  sufficiency  of  evidence,  SS  51-53. 
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Samites. 

■        Element*  of  damage  In  general,  S  54. 

Komlnal  damages,  S  BB* 
— —  Kental  suffering  of  beneficiary  as  element  of  damage,  1 96. 
— ^— EzcessiTenesB  of  award,  IS  67-6S. 
— ^  Inadequate  award,  S  63. 

Disposition  of  award,  If  64,  66. 
Question  for  jury,  §5  66, 67. 
InstnietioDB,  §§  68,  69. 


CbossRefebences. 

Negligence  and  wrongful  acts  as  grounds 
for,  see  specific  topics. 

See,  also,  Damages;  NepJigence. 

Abatement  and  revival  of  action  on  death 
of  party,  see  Abatement  and  Revival. 

Liability  for,  from  liquor  fumlslied,  see 
Jntoricating  Uguors,  85  346-354. 

Title  to  mortgaged  chattels  on  death  of 
mortgagor,  see  Chattel  Mortgages,  6  232. 

Admissibility  of  mortality  tables  in  action, 
for,  see  Damages.  18  135-138a. 

Death  of  grantor  as  tolling  statutea  as  to 
creditor's  right  to  set  aside  conveyance  for 
fraud,  see  Fraudulent  Conveyances,  S  382. 

Causing  death  as  a  crime,  see  Homicide. 

Admissibility  of  Carlisle  tables  in  action 
against  liquor  dealers,  see  Intoxicating  Liq- 
uors, H  416-417. 

As  terminating  life  estate,  see  Life  Es- 
tates. 

L  EVIDENCE   OF   DEATH  AND  STTB- 
VIVOBSHIF. 

Presumption  of  death  from  absence. 

1.  (1884.)  When  defendant  In  an  action 
to  annul  her  marriage,  relies  on  the  pre- 
sumption lhat  her  former  husband  was  dead, 
and  the  evidence  shows  that  soon  after  such 
husband  left  her,  she  moved  from  the  state 
where  tbey  had  been  living,  and  later  moved 
again,  and  made  no  effort  to  ascertain  his 
whereabouts,  an  instruction  to  find  that 
such  husband  was  dead  if  he  left  defendant 
"and  that  she  has  never  beard  from  him  for 
more  than  seven  years  at  the  time  of  her 
marriage,"  Is  erroneous.  Thomas  v.  1'homas, 
16  Neb.  553  (20  N.  W.  846). 

2.  (188t.)  In  order  to  raise  the  pre- 
sumption of  death  by  an  absence  of  sevea 
years,  it  must  be  shown  that  the  party  al- 
\t.'%ei\  to  be  dead  has  been  absent  from  his 
usual  place  of  resort  for  mora  than  seven 
years  and  that  during  that  time  he  has  not 
been  heard  from  by  those  who  would  natu- 
rally do  so.  Thomas  v.  Thomas,  16  Neb.  563 
(20  N.  W.  846). 


3.  (1886.)  Where  a  husband  leaves  his 
wife  in  anger,  declaring  an  intention  never 
to  return,  and  there  is  evidence  to  show 
that  he  was  seen  within  seven  years  prior 
to  the  wife's  remarriage,  the  presumption 
of  his  deAth  Is  overcome,  and  the  second 
marriage  dissolved  on  the  prayer  of  the  sec- 
ond husband.  Thomas  v.  Thomas,  \9  Neb. 
81  (27  N.  W.  84). 

4.  (1886.)  Evidence  of  character,  habits, 
domestic  relations,  and  the  like,  making  the 
abandonment  of  home  and  family  improb- 
able, and  showing  a  want  of  all  those  mo- 
tives which  can  be  supposed  to  Influea^e 
men  to  such  acts,  may  be  sufficient  to  raide 
the  presumption  of  death,  or  from  wnich  the 
death  of  one  absent  and  unheard  from  may 
be  inferred  without  regard  to  the  duration 
of  such  absence.  Cox  v.  Ellsworth,  18  Neb. 
664  (26  N.  W.  460;  64  Am.  Rep.  827). 

6.  (1886.)  The  death  of  an  absent  per- 
son may  be  presumed  in  less  than  seven 
years  from  the  date  of  the  last  Intelligence 
from  blm,  from  facts  and  circumstances 
other  than  those  showing  his  exposure  to 
danger  which  probably  resulted  In  his  death. 
Cox  V.  EUfworth,  18  Neb.  664  (26  N.  W.  460; 
64  Am.  Rep.  827). 

6a.  (1907.)  A  presumption  of  death  arises 
from  the  continued  and  unexplained  absence 
of  a  person  from  his  home  or  place  of  resi- 
dence for  seven  years,  where  nothing  has 
been  heard  from  or  concerning  him  during 
that  time  by  those  who,  were  he  living, 
would  naturally  hear  from  him.  Holdrege 
V.  Livingston.  79  Neb.  238  (112  N.  W.  341). 

56.  (1907.)  Proof  of  a  change  of  resi- 
dence from  one  state  to  another,  and  that 
such  person  has  not  betn  heard  of  in  the 
former  state  for  a  period  of  seven  years, 
does  not  create  the  presumption.  HoMrcge 
V.  Livingston.  79  Neb.  238  (112  N.  W.  341). 

6.  (1903.)  Depositions  given  in  the  same 
action  about  five  years  previous  to  the  final 
decision,  showing  next  of  kin  to  be  then 
alive,  carry  a  presumption  of  their  exist- 
ence at  the  time  of  the  verdict  Chicago,  B. 
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/.  d  P.  R.  Co.  V.  Young,  67  Neb.  668  (93  N. 
W.  922). 

Probate  of  will  as  evidence  of  death. 

7.  (1881.)  The  probate  of  a  will  ana 
the  Issuing  of  letters  testamentary  are  prima 
facie  evidence  of  the  death  of  the  testator. 
Hendrix  V.  Bogga,  15  Neb.  469  (20  N.  W.  28). 

H.  Actions  for  Wrongful  Death. 
Ught  of  action. 

8.  (1881.)  At  common  law  and  Inde- 
pendent of  statutory  provisions,  an  action 
for  damages  cannot  be  maintained  for  the 
death  of  a  human  being.  Wilson  v.  Bum- 
stead,  12  Neb.  1  (10  N.  W.  611). 

9.  (1881.)  Application  of  principles  of 
action  for  wrongful  death.  Wilson  v.  Bum- 
stead,  12  Neb.  1  (10  N.  W.  411). 

Bight  of  action  as  property. 

10.  (1898.)  A  cause  of  action  for  death 
by  wrongful  act  is  not  an  asset  of  dece- 
dent's estate.  City  of  Friend  v.  Burleigh,  63 
Neb.  674  (74  N.  W.  60). 

Statutory  prorlslons. 

11.  (1896.)  Though  the  action  created 
by  chapter  21,  Compiled  Statutes,  is  purely 
a  creature  of  the  statute,  the  courts  will  not 
give  the  statute  a  technical  or  narrow  con- 
struction. Kearney  Electric  Co.  v.  LaughUn, 
46  Neb.  390  (63  N.  W.  941). 

12.  (1900.)  Chapter  21.  0)mplled  Stat- 
utes, creatiiu;  rights  of  action  for  death  by 
negligence,  is  not  amendatory  of  section  3, 
article  I,  chapter  72,  Compiled  Statutes,  mak- 
ing a  carrier  presumptively  liable  for  In- 
juries to  passengers  nor  do  the  acts  In  any- 
wise conflict,  one  with  the  other.  Chicago, 
R.  I.  P.  B.  Co.  V.  Zemecke,  69  Neb.  689  (82 
N.  W.  26;  55  L.  R.  A.  610). 

Snrvival  of  right  to  personal  repreaenta- 

tlTO. 

13.  (1881.)  An  action  for  causing  the 
death  of  a  human  being  must  be  brought  by 
the  personal  representatives  of  the  deceased. 
Wilson  V.  Bumstead,  12  Neb.  1  (10  N.  W. 
411.)  [See  City  of  Friend  v.  Burleigh.  53 
Neb.  674  (74  N.  W.  50).] 

14.  (1899.)  Under  Lord  Campbell's  Act 
(Comp.  Stats.,  ch.  21)  an  action  may  be 
maintained  by  a  personal  representative  of 
a  decedent  who  left  surviving  one  belonging 
to  the  class  for  whose  benefit  the  statute  was 
enacted  and  who  sustained  pecuniary  loss. 
Chicago,  B.  d  Q.  R.  Co.  v.  Oyster,  68  Neb.  1 
(78  N.  W.  869). 

15.  (1899.)    T7nder  chapter  21,  Compiled 


Statutes,  the  legal  representatlTe  of  one  who 
died  in  consequence  of  an  Injury  sustained 
through  the  wrongful  act  of  another  has  a 

right  of  action  where  the  Injured  person 
might  have  maintained  a  suit  had  he  sur- 
vived the  injury.  Chicago,  R.  I.  £  P.  R.  Co. 
V.  Young,  58  Neb.  678  (79  N.  W.  656). 

16.  (1900.)  Under  chapter  21,  Compiled 
Statutes,  known  as  "Lord  Campbell's  Act," 
a  right  of  action  Is  given  the  legal  repre- 
sentative of  one  who  has  died  In  conse- 
quence of  injuries  sustained  while  being 
transported  by  a  railroad  comjumy,  where 
the  Injured  party  could  have  maintained  an 
action  had  he  survived.  Chicago,  R.  I.  d  P. 
R.  Co.  V.  Zernecke,  59  Neb.  689  (82  N,  W. 
26;  65  L.  R.  A.  610). 

Contributory  negligence  of  beneficiary  as 

defense. 

17.  (1901.)  In  an  action  for  the  death 
of  a  child,  the  father  as  administrator  being 
plaintiff.  It  is  error  to  instruct  the  jury  that 
contributory  negligence  of  the  father  is  no 
defense.  TucTcer  v.  Draper,  62  Neb.  66  (86 
N.  W.  917;  54  L.  R.  A.  321). 

Jurisdiction  of  state  courts  for  death  in 
foreign  state. 

18.  (1888.)  State  courts  have  jurisdic- 
tion In  actions  against  a  railroad  company 
for  death  in  a  foreign  state.  Missouri  P.  R. 
Co.  V.  Lewis,  24  Neb.  848  (40  N.  W.  401  ;•  2 
L.  R.  A.  67b). 

Pleading. 

Averment  of  next  of  Un  or  bene- 
ficiary. 

19.  (1885.)  In  an  action  by  the  personal 
representatives  of  a  deceased  person  to  re- 
cover damages  for  his  death.  It  must  be  al- 
leged in  ifac  petition  that  the  deceased  left 
a  widow  or  next  of  kin,  of  both,  according  to 
the  tact.  Burlington  d  M.  B.  B.  Co.  v. 
Crockett,  17  Neb.  570  (24  N.  W.  219). 

20.  (1886.)  A  husband,  as  executor,  cao- 
not  maintain  an  action  under  the  statute  ap- 
proved February  25,  1873,  for  the  death  of 
his  wife,  unless  it  appear  that  there  are  next 
of  kin  entitled  to  the  amount  to  be  recov- 
ered and  if  the  petition  tsAia  to  state  facts 
showing  the  existence  of  next  of  kin  it  will 
not  state  a  cause  of  action.  Warren  v.  En- 
glehart,  13  Neb.  283  (13  N.  .W.  401). 

21.  (1898.)  A  petition  In  an  action  based 
on  chapter  81,  Compiled  Statutes,  which 
avers  that  the  defendant  by  his  wrongful 
act,  neglect,  or  default  caused  the  death  of 
-I  person,  that  ttie  plaintiff  Is  such  person's 
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duly-appointed  personal  representative,  and 
that  tlie  deceased  left  a  widow  and  children, 
statea  a  cauBe  of  action.  Vity  of  Friend  v. 
Burleigh,  53  Neb.  674  (74  N.  W.  60). 

22.  (1899.)  In  an  action  for  damages 
the  petition  should  disclose  the  names  of  all 
beneficiaries,  but  where  the  names  of  de- 
pendent minor  children  of  decedent  are 
averred,  omission  to  allege  whether  he  left 
a  widow  does  not  make  the  petition  de- 
murrable. Chicago,  B.  £  Q.  B.  Co.  v.  Oyster, 
68  Neb.  1  (78  N.  W.  359). 

23.  (1899.)   Where  the  facts  alleged  in 

the  petition  do  not  show  that  the  persons, 
for  whose  benefit  the  suit  was  Instituted, 
had  a  pecuniary  interest  In  the  life  of  the 
deceased  person  the  pleading  Is  defective. 
Chicago,  R  I.  d  P.  R.  CO.  v.  Tounff^  68  Neb. 
678  (79  N.  W.  656). 

24.  (1899.)  In  a  suit  for  damages  for 
death  by  wrongful  act  a  petition  Is  fotally 
defective  which  discloses  no  surrlvor  en- 
titled by  law  to  support  by  the  person  de- 
ceased, and  In  which,  with  reference  to  such 
survivor  as  is  described,  there  Is  no  aver- 
ment of  pecuniary  Injury.  Chicago,  B.  d  Q. 
R.  Co.  V.  Van  BuakirJe,  68  Neb.  262  (78  N. 
W.  614). 

25.  (1899.)  In  an  actitm  for  damages 
under  the  provisions  of  chapter  21,  Com- 
piled Statutes,  a  petition  Is  fatally  defective 
which  dUcIoses  no  sunvlvor  entitled  by  law 
to  support  by  the  person  deceased,  and  in 
which,  with  reference  to  such  survlvop  as 
Is  descril>ed,  there  is  no  averment  of  pecun- 
iary injury.  Chicago,  B.  d  Q.  R.  Co.  v.  Bond, 
58  Neb.  386  (78  N.  W.  710). 

 Pecunlazy  loss  or  injuiy. 

26.  (1895.)  In  a  suit  by  a  widow  as  ad- 
ministratrix to  recover  from  a  corporation 
damages  for  negligently  causing  the  death 
of  her  husband,  a  petition  alleging  that  de- 
ceased left  seven  minor  chlldrrai  who  were 
wholly  dependent  upon  him  for  support  and 
maintenance.  Is  not  open  to  the  objection 
that  it  falls  to  aver  facts  showing  the  wife 
and  next  of  kin  sustained  pecuniary  injuries 
within  the  meaning  of  chapter  21,  Compiled 
Statutes.  K^rnej/  Electric  Co.  v.  Laughlin, 
45  Neb.  390  (63  N.  W.  941). 

27.  (1895.)  A  petition  under  chapter  21, 
Compiled  Statutes,  for  the  death  of  the 
plalntifTs  intestate  by  the  wrongful  act  of 
the  defendant  Is  fatally  defective,  which 
falls  to  show  that  the  person  or  persons  for 
whose  benefit  the  action  la  brought  have 


sustained  pecuniary  Injury  by  the  death  ot 
the  deceased.  Nor  will  the  petltiM  in  the 
absence  of  such  allegation  support  a  Judg; 
ment  for  nominal  damages.  Organ  v.  Chi- 
cago, B.  d  Q.  R.  Co.,  46  Neb.  4  (64  N.  W. 
460). 

28.  (1898.)  A  petition  under  Lord  Camp- 
bell's Act,  which  alleges  that  the  deceased 
left  a  widow  and  next  of  kin,  describing 
them,  on  whom  the  law  confers  the  right  to 

be  supported  by  the  person  killed,  suffi- 
ciently avers  pecuniary  loss,  and  in  that  re- 
spect states  a  cause  of  action.  Oviaha  d  R. 
y.  R.  Co.  V.  Crow,  64  Neb.  747  (74  N.  W. 
1066;  69  Am.  St  Rep.  7;i) 

29.  (1901.)  In  an  action  by  an  adminis- 
trator to  recover  damages  for  the  death  of 
his  Intestate  under  chapter  21,  Compiled 
Statutes,  the  petition  must  show  a  pecun- 
iary Injury  to  the  widow  or  next  of  kin.  bat 
as  against  a  general  demurrer  It  is  suffi- 
cient in  that  regard  to  allege  that  "by  rea- 
son of  the  death  of  the  Intestate  and  the 
loss  of  the  service  and  society  and  fellow- 
ship of  the  said  intestate  the  plaintiff  has 
been  damaged  in  the  sum  of  five  thousand 
dollars."  Tucker  v.  Draper,  62  Neb.  66  (86 
N.  W.  917;  54  L.  R.  A.  321). 

30.  (1903.)  In  an  action  by  an  adminis- 
trator for  damages  for  causing  the  death  o( 
his  Intestate,  It  Is  proper  to  allege  such  facu 
as  will  show  a  pecuniary  loss  to  the  next  of 
kin.  Union  P.  R.  Co.  v.  Roeser,  69  Neb.  62 
(96  N.  W.  68). 

31.  (1903.)  The  petition  Is  not  demur- 
rable because  It  alleges  a  contract  to  support 
the  next  of  kin  made  by  the  deceased  in  bis 
lifetime,  without  alleging  that  the  estate  of 
the  deceased  Is  insufficient  for  that  parpose. 
Union  P.  R.  Co.  v.  Boeaer,  69  Neb.  62  (95 
N.  W.  68). 

■  ■  Amendment. 

32.  (1093.)  Where  the  petition  sets 
forth  In  general  terms  pecuniary  loss  In  an 
action  under  Lord  Campbell's  Act,  It  is  no 
abuse  of  discretion  to  permit  an  amendment 
setting  forth  the  particular  focts  from  which 
such  loss  fs  inferable.  Chicago,  R.  I.  d  P.  R- 
Co.  V.  Young,  67  Neb.  568  (93  N.  W.  922). 

— ATerment  of  reroeatloii  of  authority 
to  sue. 

33.,  (1885.)  Where  an  administratrix  had 
authority  when  the  action  was  commenced 
to  bring  an  action  to  recover  damages  for 
the  death  of  the  Intestate,  a  subsequent  m- 
ocation  of  the  authority  must  be  specially 
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pleaded,  and  is  not  put  In  Issue  by  a  denial 
of  her  anthorlty  "to  sue  or  recover  in  and 
maintain  this  action."  Burlington  £  M.  B. 
R.  Co.  V.  Crockett,  17  Neh.  570  (24  N.  W. 
21d). 

——Construction  of  pleading. 

34.  (1895.)  The  words  "support  and 
maintenance"  In  a  petition  for  negligently 
causing  the  death  of  plaintiff's  husband, 
mean  food,  clothing,  and  shelter.  Kearney 
Electric  Go.  v.  LaughUn,  46  Neb.  890  (68 
N.  W.  941). 

Admissibility  of  evidence. 
■  Cause  of  death. 
36.    (1896.)    In  an  action  tor  damages 
for  death  by  reason  of  a  brick  wall  falling 

on  decedent,  defendant,  In  a  defense  of  act 
of  God  by  means  of  a  severe  wind  storm, 
may  produce  evidence  that  there  had  been 
no  such  severe  storm  of  recent  years.  01<en 
V.  Meyers,  46  Neb.  240  (64  N.  W.  954). 

36.  (1899.)  The  testimony  of  a  witness 
describing  the  positions  of  decedent  and  the 
engine  shortly  after  the  accident  which  re- 
sulted in  the  death  of  the  plaintiff's  intes- 
tate was  admissible  as  res  gesta.  Chicago, 
B.  it  Q.  R.  Co.  V,  Oytter,  68  Neb.  1  (78  N. 
W.  869). 

■  ■■  ■  Dying  declantlon. 

37.  (1898.)  Where  the  n^Ugence  of  a 
city  causes  the  death  of  one,  and  his  per- 
sonal representative  sues  such  city  to  re- 
cover for  the  benefit  of  the  widow  and  next 
of  kin  of  the  deceased  damages  to  compen- 
sate them  for  the  pecuniary  loss  they  have 
sustained  by  reason  of  his  death,  the  exclu- 
sion from  evidence  of  the  declaration  of  the 
deceased  that  his  Injury  was  the  result  of 
his  own  carelessness,  held  not  prejudicial. 
City  of  FHend  v.  BurJeigh,  53  Neb.  674  (74 
N.  W.  62). 

 Expectancy  of  life  of  deceased. 

38.  The  Carlisle  tables  of  mortality  are 
admissible  in  an  action  for  death  by  wrong- 
ful act.  (1879)  Roose  v.  Perkin»,  9  Neb. 
304;  (1882)  King  v.  Bell,  13  Neb.  409  (14  N. 
W.  41);  (1898)  City  of  Friend  v.  Btirleigh, 
53  Neb.  674  (74  N.  W.  62). 

39.  (1894.)  The  C!arlls1e  tables  of  ex- 
pectancy of  life  are  admissible  In  evidence 
as  tendint;  to  prove  the  expectancy  of  the 
life  of  a  deceased.  City  of  Friend  v.  Inger- 
9011  39  Neb.  717  (58  N.  W.  281);  City  of 
Lincoln  v.  Smith,  28  Neb.  762  (45  N.  W.  41). 

40.  (1904.)    The  (Carlisle  Uble  of  mor- 


tality or  Itfe  expectancy  is  properly  admis- 
sible in  evidence  for  the  consideration  of 
the  Jury  In  determining  the  probaUe  dura^ 
tlon  of  the  lite  of  the  deceased,  the  proper 
foundation  as  to  age  and  general  health  be- 
ing first  proved.  Bortt  v.  Levis,  71  Neb. 
370  (103  N.  W.  460). 

41.  (1904.)  The  Carlisle  table  of  mor- 
ality or  lite  expectancy  Is  properly  admis- 
sible in  evidence  for  the  consideration  of 
the  jury  In  determining  the  probable  dura- 
tion of  the  life  of  the  deceased,  the  proper- 
foundation  as  to  age  and  general  health  be- 
ing first  proved.  Borst  v.  Letois,  71  Neb. 
870  (103  N.  W.  460). 

Earning  capacity  of  deceased. 

42.  (1889.)  In  an  action  by  a  widow  for 
damages  for  the  death  of  her  husband,  a 
question  to  plaintiff  as  to  how  much  her  hus- 
band could  earn,  when  answered  by  a  state- 
ment as  to  what  he  bad  earned  per  year  Ln 
the  past,  is  not  erroneous.  Sellars  v.  Foster, 
27  Neb.  118  (42  N.  W.  907). 

48.  (1893.)  In  an  action  by  an  adminis- 
trator under  the  provisions  of  chapter  21, 

Compiled  Statutes,  to  recover  damages  for 
the  death  of  his  intestate,  it  is  proper  to 
prove  the  value  of  the  services  of  the  de- 
ceased which  the  next  of  kin  of  the  de- 
ceased could  reasonably  expect  but  for  the 
injury  would  have  been  rendered  In  their 
behalf,  the  natural  expectancy  of  life  of  the 
deceased  just  previous  to  receiving  the  in- 
jury which  resulted  In  her  death  having 
been  duly  shown.  Missouri  P.  R.  Co,  v. 
Baier,  37  Neb.  235  (55  N.  W.  913). 


■  Pecuniary  loss  to  beneficiary. 


44.  (1901.)  Where  there  was  proof  tend- 
ing to  show  that  the  next  of  kin,  the  father^ 
was  receiving  from  him  pecuniary  assistance 
in  aupporUng  the  mother  and  brothers  and 
sisters  of  deceased,  it  was  not  error  to  ad- 
mit proof  of  the  existence  of  such  relatives. 
South  Oma?ta  Water-Works  Co.  v.  Vocasek, 
62  Neb.  710  (87  N.  W.  636). 


Pecuniary  condition  of  deceased. 


45.  (1902.)  In  an  action  to  recover  dam- 
ages for  the  death  of  a  person  it  Is  Incompe- 
tent for  the  defendant  to  show  what  the 
value  of  the  estate  of  the  deceased  was. 
Chicago,  R.  I.  A  P.  R.  Co.  v.  Hambel,  2  Unof. 
607  (89  N.  W.  643). 

46.  (1903.)  In  an  action  by  an  adminis- 
trator for  the  benefit  of  the  widow  and  chil- 
dren under  section  2,  chapter  21,  Compiled 
Statutes,  evidence  as  to  the  amount  of  prop- 
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erty  left  fry  the  deceased  Is  InadmlsBtble. 
Chicago,  R.  I.  di  P.  R.  Co.  v.  HOlnw,  68  Neb. 
826  (94  N.  W.  1007). 

— —  Bemarriftge  of  widow. 

47.  (1902.)  In  an  action  t>7  an  adminis- 
trator to  recoTer  damages  resulting  to  a  wife 
on  account  of  the  death  of  her  husband,  al- 
leged to  hare  been  caused  by  the  negligence 
of  the  defendant,  the  fact  that  such  wife  has 
subsequently  remarried  Is  Immaterial,  and 
should  not  be  submitted  to  the  Jury,  nor  con- 
sidered by  them.  In  fixing  the  amount  of  the 
recovery.  Chicago,  8t.  P.,  M.  d  O.  R.  Co.  v. 
Lagerkrans,  65  Neb.  566  (91  N.  W.  358). 

Presnmptiona  and  burden  of  proof. 

48.  (1896.)  The  mere  tect  that  a  man  Is 
found  dead  under  a  railroad  car  does  not 
raise  the  presumption  that  he  came  to  his 

death  through  the  negligence  of  the  Fallroad 
company.  Spears  v.  Chicago,  B.  d  Q.  R.  Co., 
43  Neb.  720  (62  N.  W.  68). 

40.  (1895.)  In  a  suit  by  an  administra- 
tor against  a  railroad  company  for  negli- 
gently causing  the  death  of  his  intestate, 
there  is  no  presumption  of  law  that  either 
party,  was  guilty  of  negligence.  Bpeara  v. 
Chicago,  B.  d  Q.  R.  Co^  43  Neb.  720  (62  N. 
W.  68). 

50.  (1892.)  Where,  in  an  action  for 
damages  against  a  railroad  company  for 
wrongfully  causing  the  death  of  plaintiff's 
intestate,  the  plaintitC  proves  his  case  with- 
out dlflcloBlug  any  negligent^  on  the  part  of 
bis  intestate,  contributory  negligence  is  a 
matter  of  defense,  and  the  burden  of  estab- 
lishing It  Is  on  the  defendant.  Anderaon  v. 
Chicago,  B.  d  Q.  R.  Co.,  36  Neb.  95  (62  N. 
W.  840). 

Weight  and  sufficiency  of  evidence. 

61.  (1892.)  Evidence  in  an  action  to  re- 
cover for  the  death  of  one  killed  by  a  rail- 
road fteld  to  sustain  a  verdict  for  nominal 
damages.  Andergon  v.  Chicago,  B.  &  Q.  R. 
Co.,  35  Neb.  95  (52  N.  W.  840). 

52.  (1896.)  Evidence  In  an  action  by  an 
administrator  for  injuries  causing  the  death 
of  his  decedent  examined,  and  held  sufBeient 
to  sustain  the  verdict  for  plaintiff.   Post  v. 

Olmatead,  47  Neb.  893  (66  N.  W.  828). 

53.  (1901.)  In  an  action  for  damages  for 
the  death  of  plaintiff's  child,  caused  by  fall- 
ing into  a  well  on  defendant's  premises,  the 
evidence  eooamlned,  and  found  sufficient  to 
warrant  the  trial  court  In  submitting  the 
question  of  negligence  to  the  jury.  Tucker  v. 


Draper,  62  Neb.  66  (86  N.  W.  917;  64  U  R. 

A.  321). 

Damagea. 

 Elements  of  damage  In  genaraL 

64.  (1892.)  In  case  of  a  verdict  hi  fisvor 
of  the  plaintiff,  in  an  action  against  a  rail- 
road company  for  wrongfully  causing  the 
death  of  plaintiff's  Intestate,  he  is  entitled 
to  recover  such  a  sum  as  the  jury  may  deem 
from  the  evidence  a  fair  and  just  compen- 
sation to  the  next  of  kin,  for  the  pecunisrr 
loss  resulting  from  the  death  which  is  made 
the  basla  of  the  suit,  not  exceeding  the  stat- 
utory amount  Anderson  v.  Chicago,  B.  d  Q, 

B.  Co.,  36  Neb.  96  (62  N.  W.  840). 

Nominal  damages. 

55.  (1892.)  Under  section  2,  chapter  21, 
Compiled  Statutes,  In  an  action  against  a 
railroad  company  for  wrongfully  causing  tiie 
death  of  plaintiff's  Intestate,  where  the  proof 
shows  that  the  next  of  kin  was  not  pecen- 
iarily  Injured  by  the  death  of  the  Intatate. 
the  plalntirr  Is  only  entitled  to  recover  nom- 
inal damages.  Anderson  v.  Chicago,  B.  d  Q. 
R.  R.  Co.,  36  Neb.  95  (52  N.  W.  840). 

Mental  snffering  of  beneficiary  as 

element  of  damage. 

56.  (1904.)  Damages  recoverable  for  In- 
juries resulting  in  death  are  limited  to  pe- 
cuniary compensation  to  the  next  of  Idn. 
No  damages  can  be  given  on  account  of  be- 
reavement, mental  suffering,  or  as  a  solace 
on  account  of  such  death.  Johnson  (Tmtnly 
V.  Carmen,  71  Neb.  682  (99  N.  W.  602). 

 Exceaslveness  of  award. 

57.  (1903.)  Damages  in  the  sum  of 
$1,100  on  behalf  of  a  mother  and  a  sister  to 
whom  a  son  and  brother,  35  years  pf  age. 
able-bodied,  successful  In  business,  earning 
a  salary  of  $1,800,  unmarried,  was  accus- 
tomed from  time  to  time  to  render  pecun- 
iary assistance,  is  not  excessive.  Chicago. 
R.  I.  d  P.  R.  Co.  V.  Young,  67  Neb.  568  (S3 
N.  W.  922). 

58.  (1895.)  A  verdict  for  $2,000  for  the 
death  of  plaintiff's  husband,  a  healthy  nan, 
38  years  old,  earning  |10  pep  week,  and  with 
plaintiff  and  eight  minor  children  wlioily 
dependent  on  him  for  support,  was  not  ex- 
cessive. Kearney  Electric  Co.  v.  LaughUn, 
45  Neb.  390  (63  N.  W.  941). 

69.  (1896.)  A  verdict  for  $2,850  for  tlw 
deatti  of  a  boy  10  years  of  age,  who  was 
drowned  In  a  pond  of  water  accumulated  fn 
a  street  of  a  municipality,  not  excessive. 
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Citj/  of  Omaha  v.  Ridtardg,  49  Neb.  244  (68 

N.  W.  528). 

60.  ( 1896. )  Verdict  for  plalotift  for  |2,400 
sustained  vhere  the  person  killed  was  a  hoj 
of  17,  a  competent  compositor,  able  to  earn 
94  a  day,  and  his  next  of  kin  his  father,  46 

years  old,  a  poor  man  with  four  children. 
Post  V.  Olmstead.  47  Neb.  893  (66  N.  W. 
828). 

61.  (1898.)  In  an  action  against  a  sbt 
loon-keeper  for  the  death  of  plaintiff's  hua- 

band.  a  mechanic  38  years  old,  earning  f3 
per  day.  a  verdict  for  $850  held  not  exces- 
stve.  Schick  V.  Saundera,  63  Neb.  664  .(74 
N.  W.  39). 

62.  (1901.)  In  this  action  brought  by 
an  administratrix  for  causing  the  death  of 
her  Intestate,  being  her  son,  7  years  of  age, 
a  verdict  for  $1,526  held  not  excessive  so  as 
to  require  a  reversal.  City  of  Omaha  v. 
Bowman,  63  Neb.  333  (88  N.  W.  621). 

Inadequate  award. 

63.  (1903.)  Held,  That  a  verdict  for  only 
|10,  for  the  pecuniary  loss  sustained  by  rea- 
son of  the  death  of  a  minor  child  3  years 
and  4  motttlis.  old,  is  Inadequate  In  amount 
Draper  v.  Tucker,  69  Neb.  434  (95  N.  W. 
1026). 

t 

^—Disposition  of  award. 

64.  ( 1899. )  Damages  recovered  under 
Lord  Campbell's  Act  are  assets  for  distribu- 
tion to  the  widow  and  next  of  kin  of  dece- 
dent. Chicttoo,  B,  A  Q.  R.  Co.  v.  Oyater,  68 
Neb.  1  (78  N.  W.  369). 

65.  (1902.)  A  Judgment  recovered  by  an 
administrator  under  the  provisions  of  sec- 
tion 2,  chapter  21,  Compiled  Statutes  of  Ne- 
braska, is  tor  the  exclusive  benefit  of  the 
widow  and  the  next  of  kin  of  such  deceased 
person,  and  the  fact  that  the  administrator, 
la  bis  petition,  for  damages,  fails  to  name 
all  the  legal  beneficiaries  provided  for  In 
this  act,  will  not  bar  any  legal  distributee 
not  named  In  his  petition  from  receiving 
his  distributive  share  of  the  Judgment  re- 
coT«-ed.  Oyater  v.  Relief  Department  of 
Chicago,  B.  A  Q.  R.  Co.,  66  Neb.  789  (91  N. 
W.  699  ;  59  L.  R.  A.  291). 

^Mtlosi  for  Jury. 

66.  (1886.)  In  an  action  for  damages  al- 
l^d  to  have  been  sustained  by  the  next  of 

kin  to  a  deceased,  whose  death  is  alleged  to 
have  been  caused  by  the  negligence  of  the 


defendant,  the  question  as  to  the  amount  of 
damages  sustained  by  reason  of  such  death 
is  for  the  Jury  to  determine,  under  such  tes- 
timony as  to  the  measure  of  damages  as 
may  be  submitted  to  them.  Johnwm  v.  Mis- 
«ourt  P.  R.  Co.,  18  Neb.  690  (26  N.  W.  347). 

67.  (1901.)  In  an  action  for  damages 
for  death  resulting  from  the  alleged  negli- 
gence of  defendant,  unless  the  facts  are  un- 
disputed and  are  of  such  a  nature  that 
ordinary  minds  would  not  differ  in  their  Judg- 
ment of  them,  the  question  of  negligence 
must  be  submitted  to  the  jury.  Tucker  v. 
Draper,  62  Neb.  66  (86  N.  W.  917;  B4  L.  R. 
A.  321). 

Znatruetimis. 

68.  (1896.)  Where  ,a  bath  house  com- 
pany was  notified  of  a  bather's  disappear- 
ance soon  after  he  had  been  seen  as  to 
warrant  the  Inference  that  an  immediate 
search  would  have  resulted  In  his  rescue 
before  death,  and  the  comtwmy  had  no  one 
in  charge  of  the.  place  to  watch  and  rescue 
bathers,  an  instruction  for  a  verdict  for 
defendant  is  erroneous.  Brotherton  v.  Man- 
hattan Beach  Improvement  Co.,  48  Neb.  663 
(67  N.  W.  479;  58  Am.  St.  Rep.  709). 

69.  (1900.)  Instructions  as  to  measure 
of  damages  held  proper.  Chicago,  R.  1.  A 
P.  R.  Co.  V.  Zemecke,  59  Neb.  689  (82  N. 
W.  26;  55  I*  R  A.  610). 

DEBTOR  AND  CREDITOR. 

See  Assignments  for  Benefit  of  Creditors; 
Composition  with  Creditors;  Creditors*  Buits; 
Fraudulent  Conveyances;  Insolvency. 

DECEIT. 

See  fraud. 

DECLARATION. 

'Pleading,  II. 

DECLARATIONS. 

Admissibility  in  civil  actions,  see  Evi- 
dence, a  260-273. 

Admissibility  of,  made  by  decedent,  see 
Executors  and  Administrators,  H  293-296. 

Admissibility  in  criminal  prosecutions, 
see  Criminal  Law,  S|  300-327. 

Dying  declarations,  see  Homicide,  VIII,  C. 

DECREE. 

See  Equity;  Judgments, 
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ANALYSIS. 

Definition,  S  1. 

Acknowledgment  as  deed  to  land,  S  2. 
Flatting  land  as  dedication  In  general,  {{3-6. 
Berocatlcni  before  aeoeptanea,  (  7. 
Beaerratlon  by  grantor,  $  8. 
Highvays,  8ti«ets  and  allesrs. 
'        Bight  to  acquire  by  dedication,  S  9. 

 Bight  to  dedicate,  {S  10-lS. 

— —  Who  may  accept,  S  13. 

 Title  and  rights  acquired,  {§  14,  IB. 

Acts  constituting  dedication,  S|  16-19l 
XTldenca  to  establish. 
 -Title  of  grantor,  i  80. 

Acceptance  by  public,  §S  21-84. 

 Xntent  to  dedicate,  2S-34. 

Weight  and  suiBciency  of  eridencs. 
m      In  general,  {S  35-40. 

 Flats  and  recognition,  fifi  41, 42. 

 Abandonment,  and  use  by  public,  IS  43-50. 


Cbosb-Refekkncis. 
Easemettta,  see  Biuementa, 
See,  also,  Hiffhtoayt. 

Definition. 

1.  (1877.)  A  dedication  Is  defined  to  be 
the  act  of  devoting  or  giving  property  for 
some  proper  object  in  such  manner  as  to 
conclude  the  owner.  It  may  be  made  by 
parol,  and  may  be  presumed  from  lapse  of 
time.  State,  ex  ret.  Sims,  v.  Otoe  County,  8 
Neb.  129. 

Acknowledgment  as  deed  to  land. 

2.  (1897.)  Under  section  106,  article  t, 
chapter  14,  Complied  Statutes,  the  acknowl- 
edgment and  registration  of  a  plat  subdivid- 
ing tracts  of  land  are  equivalent  tq  a  deed 
in  fee-simple  of  such  portion  of  the  prem- 
ises platted  as  Is  on  such  plat  set  apart  for 
streets  and  other  public  uses.  Ehmen  v. 
Villaoe  of  Gothenlmrg,  60  Neb.  716  (70  N. 
W.  237). 

Platting  land  as  dedieatlou  in  generaL 
8.    (1894.)   The  plat  of  an  addition  to  a 

city  is  not  void  because  the  owners  of  the 
land  platted  failed  to  acknowledge  the  plat. 
Pillsbury  v.  AlexattOer,  40  Neb.  242  (68  N. 
W.  859). 

4.  (1887.)  Where  the  owners  of  real 
estate  caused  it  to  be  surveyed  as  a  town 
site  and  the  plat  thereof  to  be  recorded.  In 
which  plat  a  square  Is  marked  and  desig- 


nated therein  as  "College  Square,"  the  lots 
In  blocks,  abutting  thereon,  being  only  one- 
half  the  size  of  other  lots  in  that  part  of  the 
plat,  and  so  laid  out  as  to  front  to  tbe 
square,  and  held  at  a  higher  valuation  by 
reason  thereof  in  order  to  secure  compensa- 
tion for  the  land  included  in  such  squsre,  it 
was  held,  that  there  was  a  dedication  of 
College  Square  to  the  public,  with  a  right  to 
the  use  thereof  for  the  purpose  of  an  Insti- 
tution of  learning  so  long  as  the  user  con- 
tinued; the  title  remaining  In  the  public  as 
represented  by  the  municipal  corporation 
(after  being  Incorporated)  for  that  use,  and 
ejectment  will  lie  to  remove  any  person 
unlawfully  In  possession.  Weeping  Water  v. 
Reed,  21  Neb.  261  (31  N.  W.  797). 

5.  (1897.)  Where  land  is  platted  into  a 
town  site,  and  signed  by  all  of  the  several 
owners  save  one,  whose  name  was  signed  by 
one  of  tbe  other  as  "attorney"  and  the  one 
not  signing  afterward  conveyed  his  land  to 
another  who  recognized  tbe  validity  of  tbe 
plat.'under  section  115,  chapter  14,  of  Com- 
piled Statutes,  the  execution  and  recording 
of  the  plat  as  amended  February  8,  1869,  and 
was  equivalent  to  deed  absolute.  Weeping 
Water  v.  Reed,  21  Neb.  261  (31  N.  W.  797). 

6.  -  (1897.)  The  statute  provides  fOr  tbe 
acknowldgment  and  recording  of  plats  sab- 
dividing  tracts  of  land,  and  that  tlie  ac- 
knowledgment and  recording  of  snob  a  pl*t 
is  equivalent  to  a  deed  in  fee-simple  of  sneb 
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portion  of  the  premises  platted  as  Is  on  such 
plat  set  apart  for  streets  and  other  puhUc 
use.  Beld,  That  under  this  statute  a  plat, 
properly  acknowledged  and  recorded,  show- 
ing the  subdivision  of  land  into  blocks  and 
lota  with  streets  traversing  the  same,  with 
a  block  In  the  center  thereof  not  subdivided 
Into  lots  and  with  no  alley  traversing  the 
same  as  was  the  case  with  other  blocks,  said 
block  being  designated  "Ehmen's  Park" 
(Ehmen  being  ttie  owner  of  the  land  sub- 
divided), operated  as  a  statutory  dedication 
of  that  block  tor  a  public  park.  Ehmen  v. 
Village  of  Oothenburo,  50  Neb.  715  (70  N.  W. 
237). 

Beroeation  before  acceptance. 

7.  (1883.)  A  dedication  of  property  by 
tbe  state  to  a  private  corporation  In  trust  for 
a  public  use  may  be  withdrawn  at  any  time 
before  Its  acceptance.  The  bringing  of  an 
action  to  recover  from  a  subssQuent  donee  is 
not  an  acceptance.  State  EUtorical  Aas'n 
V.  City  of  Lincoln,  14  Neb.  336  (15  N.  W 
717). 

Beserration  by  grantor. 

8.  (1897.)    In  view  of  the  owner's  name 

to  designate  a  park  granted  by  bim,  tbe  use 
of  the  term  "Ehmen's  Park"  cannot  be  taken 
to  imply  a  reservation  of  the  land  for 
Ehmen's  private  use.  Ehmen  v.  Village  of 
Gothenburg,  50  Neb.  715  (70  N.  W.  237). 

Highways,  streets  and  alleys. 
——Bight  to  acquire  by  dedication. 

9.  (1880.)  The  public  may  acquire  by 
dedication  from  tbe  owner  an  easement  in 
land  for  tbe  purpbse  of  travel.  Oraham  v. 
Bartnett,  10  Neb.  517  (7  N.  W.  380). 

 Bight  to  dedicate. 

10.  (1888.)  Where  a  party  has  entered 
land  under  the  homestead  law  of  the  United 
State,  and  made  final  proof,  and  complied 
with  the  law  on  his  part  to  entitle  him  to 
a  patent,  he  may  make  a  valid  dedication  of 
a  portion  of  said  land  for  a  public  road, 
although  the  patent  has  not  been  issued. 
Rube  V.  Sullivan,  23  Neb.  779  (37  N.  W. 
666). 

11.  (1890.)  To  establish  the  existence  of 
a  highway  by  dedication  by  deed  it  must 
appear  that  the  grantor  was  Uie  owner  of 
the  land  when  the  dedication  was  made. 
Warren  v.  Brown,  31  Neb.  8  (47  N.  W.  633). 

12.  (1898.)  An  effectual  statutory  dedi- 
cation of  land  for  use  as  a  public  street  can- 
not result  from  the  filing  of  a  plat,  in  the 
office  of  the  county  clerk  or  register  of  deeds, 
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by  one  who  Is  not  the  owner  of  tbe  fee. 
Letoia  V.  City  of  Lincoln,  56  Neb.  1  (75  Neb. 
154). 

■  Who  may  accept. 

13.  (1906.)  In  order  to  constitute  a 
highway  by  dedication,  it  is  not  necessary 
that  the  offer  of  dedication  be  accepted  by 
the  public  authorities,  it  may  be  accepted 
by  tbe  public  Itself.  CaMidy  v.  Sullivan,  76 
Neb.  847  (106  N.  W.  1027). 

Title  and  rights  acquired. 

14.  (1898.)  Where  land  Is  surveyed  and 
platteil  into  an  addition  to  a  city,  the  fee 
simple  title  to  the  streets  and  alleys  of  tbe 
addition  vests  in  the  public.  Jaynea  v. 
OmaKa  Street  B.  Co.,  53  Neb.  631  (74  N.  W. 
67;  39  L.  R.  A.  761). 

15.  (1898.)  The  dedication  of  streets  in 
a  platted  addition  to  a  city  contemplates  the 
right  of  the  public  to  use  them  for  the  pur- 
pose of  pasa^e  by  such  means  as  It  may 
see  fit  to  employ,  but  the  grant  does  not 
contemplate  that  one  may  exclusively 
and  permanently  appropriate  a  portion  of  a 
street  to  the  exclusion  of  the  remainder  of 
the  public.  Jaynea  v.  Omaha  Street  R.  Co., 
53  Neb.  631  (74  N.  W.  67;  39  L.  R.  A.  751). 

 Acts  constituting  dedication. 

16.  (1882.)  Where  the  owner  of  a  tract 
Of  land  adjoining  the  city  of  Lincoln  laid 
out  the  same  into  additions  to  said  city  and 
filed  plats  upon  which  "K"  street  was  marked 
as  if  laid  out,  and  lots  were  sold  fronting 
thereon,  but  the  description  merely  extended 
to  tbe  outer  line  of  tbe  street,  there  was 
sufficient  dedication  of  the  street.  Gregory 
V.  Lincoln,  13  Neb.  352  (14  N.  W.  423). 

17.  (1884.)  Where  a  deed  containing 
description  by  metes  and  bounds  describes 
one  line  as  an  alley  when  In  fact  there  was 
no  such  alley,  the  land  not  having  been 
platted,  and  such  knowledge  was  known  by 
th3  purchaser,  there  Is  no  dedication  of  the 
alley  to  the  city,  thus  giving  the  purchaser 
the  rights  to  a  public  alley.  Bushman  v. 
Gibson,  16  Neb.  676  (20  N.  W.  106). 

18.  (1894.)  The  state  of  Nebraska  boM 
to  Arnold  ft  Abbott  certain  land  and  gave 
them  a  contract  for  a  deed;  Arnold  ft  Abbott 
caused  this  land  to  be  surveyed  and  platted 
Into  lots,  blocks,  and  streets,  and  designated 
as  "Arnold  ft  Abbott's  Addition  to  Grand 
Island."  "They  did  not  attach  or  acknowl- 
edge or  sign  a  certificate  to  such  plat  as 
required  by  ^ction  105,  chapter  14,  Com- 
piled Statutes,  1893.  They  caused  said  plat 
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to  be  filed  In  the  ofBce  of  the  recorder  of 
deeds  of  Hall  count}'.  They  sold  and  con- 
veyed parts  of  the  land  platted,  describing 
the  parts  so  sold  as  lots  and  blocks  in 
Araold  ft  Abbott's  addition.  The  public 
took  possession  of  and  used  the  land  desig- 
nated as  streets  on  said  plat  Held,  That 
Arnold  &  Abbott,  by  their  acts,  had  estopped 
tbemselTes,  their  heirs  and  grantees,  from 
claiming  any  title  to  said  land  designated  as 
streets  on  the  plat  in  said  addition;  and 
their  acts  in  platting  said  addition  amounted 
to  a  common  law  dedication  to  the  public  ot 
the  land  resenred  on  said  plat  for  streets. 
Pillabury  v.  Alexander,  40  Neb.  242  (68  N. 
W.  859). 

19.  (1906.)  Where  adjoining  landowners 
place  fences  and  plant  trees  along  the  line 
between  their  lands  In  such  a  way  as  to 
leave  an  Intervening  space  for  public  travel, 
and  with  the  intention  that  it  be  used  for 
that  purpose,  and  the  public  enter  upon  and 
use  the  Intervening  space  as  a  highway  and 
continue  In  such  use  and  enjoyment  thereof 
for  almost  20  years,  it  will  be  regarded  as  a 
highway  by  dedication.  Caaaidy  v.  BulHvan, 
75  Neb.  847  (106  N.  W.  1027). 

Evidence  to  establish. 
 Title  of  grantor. 

20.  (1890.)  To  establish  the  existence  of 
a  highway  by  dedication  by  deed  It  must 
appear  that  the  grantor  was  the  owner  of 
the  land  when  the  dedication  was  made. 
Warren  v.  Brown,  31  Neb.  8  (47  N.  W.  633). 

 Acceptance  by  public. 

21.  (1880.)  If  acts  alone  of  the  owner 
be  relied  on  to  prove  It,  they  must  be  such 
as  to  clearly  manifest  an  Intention  to  dedi- 
cate, and  the  public  must  have  so  acted  with 
reference  ..j  it  as  to  Indicate  an  acceptance 
thereof.  Oraham  v.  Sartnett,  10  Neb.  617  (7 
N.  W.  280). 

22.  (1890.)  Where  the  acts  of  the  owner 
of  the  land  are  relied  on  to  establish  a  dedi- 
cation of  land  for  the  purpose  of  a  public 
road,  an  acceptance  of  the  same  by  the  pub- 
He  must  be  proved.  Warren  v.  Brown,  31 
Neb.  8  (47  N.  W.  633). 

23.  (1906.)  The  acceptance  by  the  pub- 
lic itself  is  shown  by  Its  entering  upon  the 
land  and  enjoying  the  privilege  offered  by 
i:3er.   Cassidy  v.  SulUvan,  76  Neb.  847  (106 

N.  W.  1027). 

23a.  (1907.)  An  acceptance  of  the  dedi- 
-^atioD  of  lands  of  th'e  general  government, 
fcr  road  purpraes,  made  by  section  2477,  Re- 


vised Statutes  n.  S.,  may  be  shown  by  tha 
acts  of  the  public  authorities,  or  by  the  aeti 
ot  the  public  Itself.  Van  Wanning  v.  Defltv, 
78  Neb.  282  (110  N.  W.  703). 

24.  (1907.)  The  acceptance  of  a  giant  of 
land  to  a  county  tor  road  purposes  may  be 
dhown  by  proof  that  the  public  authorities 
afterwards  assumed  control  over  It  and  Im- 
proved a  portion  of  It,  and  that  it  was  used 
by  the  public  as  a  highway.  Lyon*  v.  Mul- 
len, 78  Neb.  151  (110  N.  W.  743). 


Intent  to  dedicate. 


25.  (1880.)  To  establish  the  existence  of 
a  public  road  by  dedication  the  clear  assent 
of  the  owner  of  the  land  must  be  shown. 
Oraham  v.  Hartnett,  10  Neb.  617  (7  N.  W. 

280). 

26.  (1880.)  If  acts  alone  of  the  owner 
be  relied  on  to  prove  dedication,  they  mnst 
be  such  as  to  clearly  manifest  an  intmUm 
to  dedicate,  and  the  public  mnst  have  so 
acted  with  reference  to  it  as  to  Indicate  an 
acceptance  thereof.  Oraham  v.  Hartnett,  10 
Neb.  517  (7  N.  W.  280). 

27.  (1880.)  An  entry  in  the  county  com- 
missioners' record,  purporting  to  be  a  state- 
ment to  the  county  clerk  that  tbe  owner  <rf 
land,  for  a  stated  consideration,  had  agreed 
to  release  the  county  from  the  payment  of 
damages  awarded  him  for  locating  a  public 
road  across  his  land.  Is  not  competent  evi- 
dence against  him,  without  showing  that  he 
either  made  or  authorized  the  statement 
Oraham  v.  Hartnett,  10  Neb.  617  (8  N.  W. 
280). 

28.  (1888.)  Unless  there  Is  some  cleir 
and  unequivocal  manifestation  of  an  Inten- 
tion to  dedicate,  dedication  will  not  be  pre- 
sumed until  after  the  lapse  of  ten  years. 

Rube  V.  SulHvan,  23  Neb.  779  (37  N.  W.  666). 

29.  (188S.)  A  party  owning  land,  in 
fencing  the  same,  left  a  strip  along  the  8e^ 
tion  line,  a  rod  or  more  in  width,  apparantly 
for  the  use  of  the  public  for  a  public  road, 
and  it  was  traveled  as  such;  but  there  was 
no  proof  of  dedication  or  an  Intention  to 
dedicate  any  of  the  land  within  the  enclM- 
nre.  Held,  That  without  such  proof  the  jury 
would  not  be  justified  In  finding  that  any  of 
the  land  within  the  enclosure  bad  been  dedi- 
cated to  public  use,  and,  therefore,  a  road 
overseer  who  removed  the  fence  as  an  ' 
obstruction  to  the  highway  would  be  liable 
for  tbe  trespass.  Rub*  v.  SuUivan,  23  Net 
779  (37  N.  W.  666). 

30.  (1894.)  In  order  to  establish  the  ex- 
istence of  a  public  highway  over  priimte 


1000 


Digitized  by 


Google 


S31 


DEDICATION. 


property  by  dedication  the  animus  dedicendi 
Is  e«entlftl,  and  must  be  clearly  proved. 
Brown  v.  Stein,  38  Neb.  596  (57  N.  W.  401). 

31.  (1896.)  Where  the  acta  of  an  owner 
of  real  estate  are  relied  upon  to  prove  that 
he  has  dedicated  it  to  the  public  the  acta 
must  be  auch  as  to  clearly  manifest  an  inten- 
tion on  hlB  part  to  dedicate  it,  and  the  pub- 
lic must  have  so  acted  with  reference  to  the 
property  as  to  Indicate  an  intention  of 
acceptance  of  the  property  dedicated.  Oity 
of  Omaha  v.  Haiover,  49  Neb.  1  (67  N.  W. 
891). 

32.  (1896.)  Acts  of  an  owner  which 
amount  to  a  dedication  of  his  property  to 
the  public  must  be  such  as  indicate  an  aban- 
donment of  the  use  of  the  property  exclu- 
sively to  the  public.  City  of  Omaha  v.  Haw- 
ver,  49  Neb.  1  (67  N.  W.  891). 

33.  (1902.)  To  constitute  a  valid  dedi- 
cation of  private  property  for  a  public  high- 
way. It  must  clearly  appear  that  the  owner 
intended  to  dedicate  the  land  for  a  highway, 
and  that  the  public  by  user  or  otherwise 
accepted  the  land  for  that  purpose.  Cloae  v. 
Sreanson,  64  Neb.  389  (89  N.  W.  1043). 

34.  (1903.)  The  allegation  that  private 
property  has  been  dedicated  to  a  public  use, 
can  only  be  established  from  declarations  or 
cireumstancea  showing  that  the  owner 
Intended  to  make  the  donation  in  question. 
Langan  «.  Whalen,  67  Neb.  299  (93  N.  W. 
393). 

Weight  and  sufilciaicy  of  evidence. 

 In  general. 

35.  (1894.)  Evidence  examined,  and 
Aeld  insufficient  to  establish  a  dedication  of 
the  property  In  controversy  as  public  streets. 
Brown  V.  Stein,  38  Neb.  696  (57  N.  W.  406). 

36.  (1896.)  The  evidence  examined,  and 
held  to  sustain  the  finding  of  the  district 
court  that  tjie  defendant  in  error  had  not 
dedicated  certain  real  estate  to  the  public 
for  use  as  a  highway.  Oyler  v.  Roa»,  48  Neb. 
211  (66  N.  W.  1099). 

37.  ( 1896. )  Evidence  showing,  that  a 
eity  contractor,  in  grading  a  street  entered 
upon  adJolEilng  land  and  took  away  dirt  for 
grading  purposes,  without  authority  from 
anyone,  and  unknown  to  the  owner,  will  not 
sustain  a  finding  of  a  dedication  of  such 
land  for  street  purposes.  City  of  Omaha  V. 
Bawver,  49  Neb.  1  (67  N.  W.  891). 

38.  ( 1906.)  Btvldence  showing  use  by 
the  public  for  twenty  years  as  a  highway 
austains  a  finding  of  dedication  to  the  public 


by  the  owners.  Cat^dy  v.  8v.llivan,  76  Neb. 
847  (106  N.  W.  1027). 

39.  (1907.)  To  prove  an  implied  dedica- 
tion of  a  road  to  the  public  as  a  highway  and 
the  acceptance  thereof  by  the  public,  It  is 
not  necessary  vo  prove  that  the  public  au- 
thorities have  Improved  or  repaired  the 
road,  where  the  evidence  ^owed  that  It 
rguired  no  Improving  or  repairing  to  fit  it 
for  public  travel.  Brandt  v.  Olson,  79  Neb. 
612  (113  N.  W.  151). 

40.  (1907.)  Evidence  of  ten  years'  use 
by  the  public  of  a  road  through  cultivated 
land  without  substantial  variance,  with  the 
knowledge  and  acquiescence  of  the  owner 
for  a  period  of  ten  years,  raises  the  pre- 
sumption of  an  Implied  dedication  and  ac- 
ceptance of  such  road  as  a  public  highway. 
Brandt  v.  Olson,  79  Neb.  612  (113  N.  W. 
151). 

Plats  and  recognition. 

41.  (1884.)  The  city  of  O.  having  been 
In  fact  laid  out  into  lots,  blocks,  streets,  and 
squares  more  than  twenty-flve  years  ago, 

during  all  of  which  time  the  same  have  been 
used,  enjoyed,  and  the  lots  taxed  as  such, 
held,  that  a  decision  of  the  supreme  court 
that  such  lots  have  no  legal  existence  for  the 
reason  that  no  plat  or  map  of  said  city  has 
ever  been  filed  or  recorded,  would  be  against 
public  policy,  and  a  discussion  of  authorities 
which  might  logically  lead  to  such  a  de- 
cision, declared  inexpedient.  Bryant  v.  Esta- 
brook,  16  Neb.  217  (20  N.  W.  245). 

42.  (1898.)  The  owners  of  real  estate 
situated  within  the  corporate  limits  of  a  city 
subdivided  and  platted  the  same.  On  the 
recorded  plat,  h  street,  which  the  public 
authorities  bad  previously  undertaken  to  es- 
tablish, was  indicated  as  being  66  feet  wide, 
and  the  surveyor's  certificate,  In  effect, 
declared  that  to  be  its  width.  The  owners 
of  the  subdivision  built  houses  on  said  street 
as  shown  on  the  plat,  and  along  the  same 
constructed  a  sidewalk,  of  which  the  general 
public  enjoyed  the  unhindered  use.  They 
also  mortgaged  some  of  the  lots,  and  repre- 
sented to  the  mortgagee,  as  an  inducement 
to  make  the  loan,  that  such  lots  were  located 
on  L  street  Held,  That  the  finding  of  the 
trial  court  that  L  street  is  a  thoroughfare 
66  feet  wide  was  warranted  by  the  evidence, 
and  should  be  sustained.  McCague  «.  Milter, 
55  Neb.  76?  (76  N.  W.  422). 

— —  Abandonment,  and  use  by  public. 

43.  (1880.)  The  building  of  a  bridge  by 
the  county  on  a  road  leading  to  and  across 
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the  plaintiff's  land,  he  not  being  either  by 
word  or  deed  connectea  therewith,  1b  no 
proof  against  him  of  dedication.  Graham  v. 
Hartnett,  10  Neb.  617  (7  N.  W.  280). 

44.  (1882.)  A  public  road  over  wild  un- 
enclosed prairie  lands  cannot  be  established 
by  mere  user,  yet  where  the  testimony  shows 
that  the' landowner  assisted  in  staking  out 
and  afterwards  dedicated  such  road  to  the 
public,  which  accepted  and  worked  the  same, 
the  ,  ry  will  be  justified  in  finding  the  es- 
tabtisbment  of  such  public  road.  Rathman 
V.  Norenberg,  21  Neb.  467  (32  N.  W.  306). 

45.  (1888.)  Ten  years'  uninterrupted  use 
of  a  public  road  will  create  a  presumption  of 
dedication,  but  a  much  shorter  period  will  be 
sufficient,  where  the  act  of  the  owner  from 
which  the  dedication  Is  Inferred  Is  clear  and 
unequivocal,  and  accompanied  or  Immedi- 
ately followed  by  public  use.  Rube  v.  Sulli- 
van, 23  Neb.  779  (37  N.  W.  666). 

46.  (1888.)  A  party  owning  land,  iQ 
fencing  the  same,  left  a  strip  along  the  sec- 
tion line  a  rod  or  more  in  width,  apparently 
for  the  use  of  the  public  for  a  public  road, 
and  It  waa  traveled  as  such;  but  there  was 
no  proof  of  dedication  or  an  Intention  to 
dedicate  any  of  the  land  within  the  enclos- 
ure. Held,  That  without  such  proof  the  jury 
would  not  be  justified  in  finding  that  any  of 


the  land  within  the  enclosure  had  been  dedi- 
cated to  public  use,  and,  therefore,  a  road 
overseer  who  removed  the  fence  as  an  ob- 
struction to  the  highway  would  be  liable  for 
the  treapass.  Rube  v.  Sullivan,  23  Neb.  TT» 
(37  N.W.  666). 

47.  (1901.)  Evidence  of  long  continued 
use  by  the  public  tends  to  show  the  esub- 
lisbment  of  a  road  by  dedication  over  the 
public  domain.  So  also  does  the  snrreying. 
marking  out.  platting  and  improvement  oi  a 
road  by  the  public  authorities.  iStreeter  c. 
Stalnaker,  61  Neb.  205  (SB  N.  W.  47). 

48.  (1903.)  The  passive  permissios  by 
the  owner  of  lands  of  the  use  of  them  bf 
the  public.  Is  not  alone  sufflclent  evldmce  of 
an  intent  to  dedicate  them  to  such  ose. 
Po$ial  V.  Martin,  4  Unof.  534  (95  N.  W.  8) 

49.  (1905.)  Evidence  of  user,  and  of  sur- 
veying, platting  and  otherwise  Improving  biF 
public  authorities,  examined,  and  held  nf- 
flclent  to  show  the  establishment  of  a  pub- 
lic road  by  dedication.  Eldridge  v.  CoPim. 
75  Neb.  65  (105  N.  W.  1085). 

50.  (1906.)    Evidence    showing  nse 
the  public  tor  twenty  yeara  as  a  h^vay 
sustains  a  finding  of  dedication  to  the  pub- 
lic by  the  owners.   CasHdy  v.  Bulliva^  75 
Neb.  847  (106  N.  W.  1027). 
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Deed  or  testament,  S  3. 
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Operation  and  effect  of  defective  deed,  §  39. 

Persons  ^titled  to  question  vaUdltr,  1 4D. 
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Necessity  and  sufficiency  of  writing  in  general,  \%  41,  42. 

Forms  and  parts  of  deeds  in  gmeral,  \  43. 

Designation  and  description  of  parties,  S  44. 

Becitals,  §§  45,  46. 

Description  of  property,  IS  47-51. 

(C)  Execution. 

BigiLatuTe,  %%  52-55. 
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Delivery. 

NecesBity,  §  98. 
Sufficiency,  S§  99-102. 

 Delivery  to  third  person,  fiS  103-109. 

 Becord  or  dellTery  for  record,  8$  110-113. 

 Conditional  delivery,  1 114. 

Batlflcation  of  defective  delivery,  1 115- 
Operation  and  effect,  S  116. 
Validity. 

Capacity  and  assent  of  parties,  {{  117-123. 
Mistake,  §  124. 
Prand,  $S  125-127. 
Duress,  §§128,  129. 
Undue  influence,  SS  1S0-13S. 
niegaUty,  S  133. 

Batlflcation  of  voidable  deed,  1 134. 

TL  BBCbBDINO  AHD  BEGISTBATION. 

Purpose  and  scope  of  requirements,  S  185. 

Necessity  as  between  parties  to  instrument,  It  136-188. 

Sufficiency,  {  139. 

Effect  as  between  parties  to  instrument,  {  140. 

m.  CONSTBUCTIOK  AND  OFEBATION. 

(A)  General  rules  of  construction. 

Intention  of  parties,      141,  142. 
Construing  Instruments  together,  S  143. 
Conflicting  elausee,  S§  144-146. 
Extrinsic  drcnmetances,      147,  148. 
Construction  as  to  parties,  §  149. 
Conclusiveness  of  recitals,  §  150. 

(B)  Property  conveyed. 

Property  included  in  description  in  general,  SS  151-164. 
Beferenee  to  plats  and  maps,  i  155. 
After-acquired  property  or  title,  8t  156-161. 
Appurtenances,  §  162. 
Evidence,  S§  163-166. 
(0)  Estates  and  interests  created. 

Operation  of  quitclaim  deed,  §S  167-172. 
Particular  words  or  terms,  SS  173-175. 
Life  estates,  S  176. 

Estoppel  to  deny  estate  conveyed,  SS  177-179. 

(D)  Exceptions  and  reservations. 

Construction  and  operation  of  exceptions,  SS  180-182. 
Validity  of  reservations,  SS  183,  184. 

(E)  Conditions  and  restrictions. 

Conditions  running  with  the  land,  S  185. 
Effect  of  breach,  SS  186,  187. 
Belease  or  waiver  of  condition,  $  188. 
(T)  Loss  or  relinquishment  of  rights. 

BedeUvery  of  deed  to  grantor,  SS  189,  190. 
Destruction  or  loss  of  deed,  fiS  191,  198. 

IV.  PLEADING  AND  EVIDENCE. 

Pleading,  85193-195. 

Presumptions  and  burden  of  proof,  IS  196-199. 
Admissibility  of  evidence,  S  200. 

 Execution,  ttistence  and  idoitlty,  $1801-204. 

 Capacity  of  grantor,  SS  205-207. 
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 Fraud,  1 208. 

 Perf  ormanca  or  breacb,  t  S09. 

Weis-M  and  sufficiency,  H  210,  211. 

 Execution,  Sfi  212-214. 

DellTery  and  acceptance,    US  216-228a. 

 Consideration,  Sfi223,  224. 

 VaUdlty,  H  885-233. 


CROSS-RenmENCBS. 

Conveyances  Ijy  particular  classes  of  per- 
aoBs.  or  particular  kinds  of  property  or 
estates,  see  specific  topics. 

See.  also.  Escrow. 

Changing  description  after  acknowledg- 
ment, see  Acknowledgment,  i  43. 

Cancelation  of  deeds,  see  Cancelation  of 
Instruments. 

Possession  after  cancelation,  see  Cancela- 
tion of  Instruments,  |  42. 

Covenants  In  deeds,  see  Covenants. 

Estoppel  by  recitals  In  deed,  see  Estoppel, 
%i  B-15. 

Deed  as  acknowledgment  of  debt,  see  Lim- 
nation  of  Actions,  (130. 

Conveyance  of  homesteads,  aee  Home- 
steads. 

Deeds  by  insane  persons,  see  Insane  Per- 
sons. 

Deed  as  memorandum  to  satisfy  statute  of 
frauds,  see  Frauds,  Statute  of,  i  143. 

Conveyance  pending  suit,  see  Lis  Pendens. 

Assumption  of  mortgage  by  grantee,  see 
Mortgages,  %%  303-326. 

Conveyance  of  public  land  by  city,  see 
Municipal  Corporations,  SS  32-34. 

Conveyance  of  public  lands,  see  Public 
Lands,  II,  O. 

Reformation  of  deed  to  conform. to  Intent 
of  parties,  see  Reformation  of  Instruments. 

Tax  deeds,  see  Taxation,  M  750-784. 

Misdescription  as  creating  trust  for  real 
estate,  see  Trusts,  f  I  82-84. 

I.  KEQUISZTES  AND  VALIDZTT. 

Essentials  of  deed  to  homestead,  see 
Homesteads. 

A.  Kature  and  Essentials  in  OeneraL 

What  law  governs. 

1.  (1876.)  At  common  law  lands  could 
be  conveyed  only  by  conforming  to  tbe  law 
of  the  place  where  the  lands  were  situated, 
but,  by  statute,  lands  In  this  state  may  be 
ponveyed  by  conforming  to  the  law  of  the 
place  where  the  deed  Is  executed  and  ac- 
knowledged. Hoadley  v.  Stephens,  4  Neb. 
432. 


Definition. 

2.  (1877.)  A  deed  at  common  law  is  de- 
fined to  be  a  written  instrument  under  seal, 
containing  a  contract  or  agreement,  which 
has  been  delivered  by  tbe  party  to  be  bound 
and  accepted  by  the  obligee  or  covenantee. 
McMurtry  v.  Brown,  6  Neb.  368. 

Deed  or  testament. 

3.  (1898.)  An  instrument,  althongh  bi 
form  a  deed,  which  by  its  terms  was  to 
operate  only  after  the  death  of  the  maker 
or  grantor,  is  testamentary  In  Its  character, 
and  not  a  deed,  and  passes  no  present  estate 
In  the  premises  therein  described.  Pinkkam 
V.  Pinkham,  65  Neb.  72&  (76  N.  W.  411). 

Absolute  deed  as  mortgage. 
See,  also.  Mortgages,  H  38-72. 

4.  (1871.)  A  deed  of  real  estate,  abso- 
lute on  its  face,  given  to  secure  the  payment 
of  a  sum  of  money,  as  between  the  parties, 
and  all  persons  having  knowledge  of  the 
purpose  tor  yrhich  it  Is  given,  must  be  con- 
strued as  a  mortgage.  WiJson  v.  Richards, 
1  Neb.  342:  (1888)  Eiseman  v.  Oallagher.  24 
Neb.  79  (37  N.  W.  941). 

5.  (187(!.)  A  conveyance  in  the  fona  of 
a  deed  of  trust  to  secnre  the  payment  of  a 
promissory  note,  and  conditioned  that  io 
case  of  failure  to  pay,  the  trustee  s^a'l  sell 
or  upon  payment,  reconvey.  Is  In  effect  only 
a  mortgage.  Wehh  v.  Hoselton,  4  Neb.  308 
(20  Am.  Rep.  638). 

6.  (1883.)  Where  at  tbe  solicitation  of 
tbe  agent  of  a  mortgagee,  the  mortgagor  ex- 
ecuted a  deed  to  the  premises  to  such  agent 
who  was  to  sell  the  same  and,  after  paying 
the  mortgage,  and  other  Incumbrances,  de- 
liver the  balance  to  tbe  mortgagor,  such  deed 
as  between  such  agent  and  the  grantor  was 
a  mortgage.  Tovoer  v.  Fetat,  26  Neb.  7M  (42 
N.  W.  884;  18  Am.  St.  Rep.  795). 

7.  (ISdl.)  An  absolute  deed  of  real  es- 
tate, or  a  bill  of  sale  of  personal  property 
absolute  on  Its  face,  executed  and  intended 
as  security  for  a  debt  or  loan,  wtU  be  con- 
strued as  a  mortgage  as  between  the  parties 
thereto,  and  all  others,  except  bowi  jM«  pur- 
chasers for  value  without  notice.  Kmp  v. 
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Small,  32  Neb.  318;  (49  N.  W.  169) ;  (1S96) 
Names  v.  Hames,  48  Neb.  701  (C7N.W.751). 

8.  (1893.)  Where  a  conTeyanee  <A  prop- 
erty Is  shown,  by  the  contemporaneous 
written  contract  of  the  parties  thereto,  to 
have  been  intended  solely  as  security  for 
the  payment  of  money,  or  as  indemnity 
against  liability,  such  coaveyance  between 
against  liability,  ^uch  uinreyance  as  between 
is,  a  mere  mortgi^  Helton  v.  AtHnton, 
37  Neb.  577  (56  N.  W.  313). 

9.  (1895.)  A  deed  absolute  in  form  will 
be  treated  as  a  mortgage  when  it  Is  given  to 
secure  payment  of  a  debt,  though  the  parties 
may  have  agreed  that  upon  default  of  pay- 
ment the  deed  Should  become  absolute.  State 
Banh  of  O'Neill  v.  Mathews,  45  Neb.  669  (63 
N.  W.  930;  50  Am.  St.  Rep.  565);  (1901) 
Fahay  v.  State  Bank  of  O'Neill,  1  Unof.  89 
(95  N.  W.  505);  (1902)  First  Nat.  Bank  of 
David  City  v.  Sargeant,  66  Neb.  594  (91  N. 
W.  596:  59  L.  R.  A.  296). 

10.  (1896.)  The  statute  of  limitations 
runs  against  a  bill  to  declare  a  deed  abso- 
lute in  form  a  mortgige.  In  favor  of  a 
ECrantee  in  possession,  from  the  time  auch 
IKJSsession  becomes  adverse  to  the  grantor's 
Utle.  Stall  v.  Jones,  47  Neb.  706  (66  N.  W. 
653). 

11.  (1896.)  In  this  sUte  a  deed  abso- 
iDte  in  form  passes  the  legal  title,  although 
Intended  as  security  for  a  debt,  and  for  most 
purposes  treated  as  a  mortgage.  Stall  v. 
Joneg,  47  Neb.  706  (66  N.  W.  653);  (1896) 
First  yat.  Bank  of  Plattsmouth  v.  Tighe,  49 
Neb,  299  (68  N.  W.  490). 

12.  (1896.)  That  grantee's  possession 
under  a  deed  claimed  to  be  a  mortgage  Is 
adverse  may  be  inferred  from  the  exercise 
of  acts  of  ownership.  Stall  v.  Jones,  47 
Neb.  706  (  66  N.  W.  663). 

13.  (1896.)  The  true  teat  In  determin- 
ing whether  a  conveyance  absolute  in  form 
should  be  treated  as  a  sale  or  as  a  mortgage  * 
to  whether  the  relation  of  the  parties  toward 
each  other  as  debtor-  and  creditor  continues. 
If  It  does  so  continue,  the  transaction  will 
be  treated  as  a  mortgi^  and  the  conveyance 
as  a  security  only.  Riley  v.  Starr,  48  Neb. 
243  (67  N.  W.  187). 

14.  (1899.)  A  quitclaim  deed  given  to 
secure  an  Indebtedness  is  In  legal  etEect  a 
mortgage.  Huston  v.  Canfteld,  57  Neb.  345 
(77  N.  W.  763). 

15.  (1901.)  Whether  a  deed  absolute  on 
its  face  It  in  fact  a  mortgage,  depends  on  the 
Intention  of  the  parties,  gathered  from  their 


declarations  and  conduct,  as  well  as  from 
the  papers  signed.  Sanders  v.  Ayres,  63 
Neb.  271  (88  N.  W.  526). 

16.  (1901.)  Where  In  an  action  to  have 
a  deed  absolute  on  its  face  declared  a  mor^ 
gage,  evidence  showing  a  debt  existing  be- 
tween plaintiff  and  defendant  at  the  date  of 
the  deed,  a  cancelation  of  the  evidence  of 
the  debt  by  defendant,  a  contract  to  recon- 
vey  the  premises  to  plalntlfF  within  six 
months  for  a  sum  equal  to  the  amount  of 
the  debt  and  six  months'  interest,  retention 
of  the  premises  by  plaintiff  wttlroat  paying 
rent,  and  making  of  Improvements  thereon 
by  him  without  objection  from  defendant 
and  that  the  premises  were  worth  perhaps 
double  the  amount  of  the  debt,  is  sufficient 
to  justify  the  court  in  declaring  the  deed 
merely  security  tor  the  debt.  Sander*  v. 
Ayres,  63  Neb.  271  (88  N.  W.  526). 

17.  (1902.)  In  equity  an  unrecorded 
deed  absolute  in  form,  given  to  secure  a 
debt  with  parol  defeasance,  is  a  mortgage. 
Decker  v.  Decker,  64  Neb.  239  (  89  N.  W. 
795). 

18.  (1903.)  Where  a  deed,  absolute  in 
form,  is  given  to  secure  payments  of  an  In- 
debtedness existing  between  the  grantor  and 
grantee  therein,  and  tbe  relation  of  debtor 
and  creditor  continues  after  the  execution 
of  the  conveyance^  the  deed  should  be  treated 
as  a  mortgage.  Tannyhill  v.  Pepperl,  70 
Neb.  31  (96  N.  W.  1005). 

19.  (1904.)  Where  a  party  acquires  the 
legal  title  by  purchase  of  land  at  a  sheriff's 
sale.  In  pursuance  of  a  parol  agreement 
with  a  Judgment  debtor  that  be  to  to  hold 
the  title  thus  obtained  as  a  security  for  the 
loan  of  the  money  paid  to  relieve  the  land 
from  the  judgment  lien,  and  that  he  will 
reconvey  when  the  money  Is  refunded,  the 
case  is  not  distinguishable  from  any  other, 
where  the  deed  though  absolute  in  terms 
was  designated  simply  as  security  for  a 
loan;  and  parol  evidence  to  admissible  to 
show  the  transaction  to  be  of  that  character. 
Dickson  V.  Stewart,  71  Neb.  424  (98  N.  W. 
1085;  115  Am.  St.  Rep.  596). 

20.  (1905.)  Where  a  tract  of  land  has 
been  conveyed  by  a  deed  absolute  in  form 
to  satisfy  and  pay  the  mortgage  liens  exist- 
ing thereon,  a  subsequent  parol  promise  to 
reconvey  it  to  the  grantor,  without  any  con- 
sideration to  support  It,  will  not  sustain  an 
action  to  declare  the  deed  a  mortgage  and 
redeem  from  the  liens  which  have  been  can- 
celed and  treated  as  paid.  Samuelson  v. 
Mickey,  73  Neb.  856  (106  N.  W.  461). 
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21.  (1907.)  Where  the  parties  sustain 
the  relation  of  debtor  and  creditor,  and  the 
grantee  sarrendera  to  the  grantor  the  erl- 
dence  of  indebtedness  held  against  him  to 
the  full  amount  of  the  consideration  for  such 
conveyance,  and  such  Indebtedness  Is  under- 
stood by  the  parties  to  be  fully  paid  and  sat- 
isfied thereby,  the  transaction  will  in  the 
absence  of  fraud  be  regarded  as  an  uncon- 
ditional conveyance.  Harrah  v.  Smith,  7S 
Neb.  61  (112  N.  W.  337). 


■  Evidence  as  to  character. 


22.  (1873.)    A  formal  conveyance  may 

be  shown  to  be  a  mortgage  by  extrinsic  evi- 
dence.   Schade  V.  Sessinger,  3  Neb.  140. 

23.  (1873.)  To  vary  the  legal  import  of 
an  absolute  deed,  especially  when  fraud,  ac- 
cident, mistake,  or  surprise,  Is  not  alleged, 
the  evidence  In  reference  to  the  understand- 
ing and  Intention  of  the  parties,  at  the  time 
of  the  execution  of  the  writing,  must  be 
clear,  certain,  and  conclusive,  before  a  court 
of  equity  will  detmnlne  such  deed  to  be  a 
mortgage  security  only.  Schade  v.  Besainger, 
3  Neb.  140. 

24.  (1875.)  Evidence  that  a  deed  abso- 
lute in  its  terms  was  Intended  to  be  a  mort- 
gage must  be  clear,  consistent  and  satisfac- 
tory.   Deruin  v.  Jennings,  4  Neb.  97. 

25.  (1889.)  A  deed,  absolute  In  Its  terms, 
may  be  shown  by  parol  to  have  been  given 
for  the  purpose  of  securing  the  payment  of 
money;  in  which  case,  as  betweeen  the  par- 
ties,' such  deed  will  be  construed  to  be  a 
mortgage  only.  Tower  v.  Fetz,  26  Neb.  706 
(42  N.  W.  884;  18  Am.  St.  Rep.  795). 

26.  (1891.)  Held,  That  the  deeds  and  bill 
of  sale,  referred  to  in  the  opinion,  were  given 
as  security  and  were  not  intended  as  an  ab- 
solute transfer  of  the  property  therein  de- 
scribed. Kemp  V.  8mall,  32  Neb.  318  (49  N. 
W.  169). 

27.  (1894.)  A  deed  of  real  estate,  abso- 
lute In  form,  may  be  shown  by  parol  to  have 
been  Intended  by  the  parties  to  it  as  a  se- 
curity for  a  debt  or  loan,  and  as  between 
such  parties,  at  least,  the  instrument  will  be 
construed  to  be  a  mortgage  merely.  Mor- 
row V.  Jones,  41  Neb.  867  (60  N.  W.  369). 

28.  (1896.)  While  a  preponderance  of 
the  evidence  in  sufficient  to  establish  an  Is- 
sue in  any  civil  action,  and  while  the  su- 
preme court  will  not,  in  the  exercise  of  Its 
appellate  jurisdiction,  weigh  conflicting  evi- 
dence, BtlU,  in  order  to  sustain  a  finding  for 
the  plaintiff  in  an  action  to  have  a  deed  ab- 


solute in  form  declared  a  mortage,  tlw 
evidence  on  behalf  of  plalntilT,  when  taken 
together,  and  without  regard  to  the  con- 
tradicting evidence,  should  present  a  state 
of  facts  consonant  with  reason  and  consist- 
ent in  its  different  parts.  Stall  v.  Jones.  47 
Neb.  706  (66  N.  W.  653). 

29.  (1396.)  Under  the  evidence  an  abso- 
lute deed  held  a  mortgage,  there  being  no 
intention  to  make  an  absolute  transfer  of 
the  premises  described.  Names  v.  Komcs, 
48  Neb.  701  (67  N.  W.  751). 

30.  (1901.)  Evidence  examined,  and  helJ 
tp  sustain  the  finding  that  a  conveyance  at^ 
solute  in  form  was  intended  as  a  security 
only.  Fahay  v.  State  Bank  of  O'Neill,  ] 
Unof.  89  (95  N.  W.  505). 

31.  (1902.)  Evidence  examined,  and  Ikeld 
sufficient  to  show  that  a  deed  absolute  In 
form  was  intended  as  a  mortgage.  First 
Nat.  Bank  of  David  City  v.  Sargeant,  65  Neb. 
594  (91  N.  W.  595;  59  U  R.  A.  296). 

32.  (1904.)  In  an  action  to  have  a  deed 
declared  to  be  a  mortgage  and  to  have  the 
same  canceled  on  the  ground  that  It  had 
been  satisfied,  the  evidence  held  to  sustain 
a  judgment  for  plaintlCC.  Faulkner  v.  Potc- 
en,  72  Neb  474  (100  N.  W.  937). 

32a.  (1907.)  Evidence  showing  a  grantor 
who  conveys  the  absolute  title  to  a  business 
block  to  a  creditor  in  consideration  of  the 
latter  surrendering  all  obligations  of  the 
grantor  held  by  him,  which  amounts  to  the 
approximate  value  of  the  building,  and  it  is 
agreed  that  the  grantor  shall  have  shcty 
days  in  which  to  sell  the  premises  and  all 
over  the  amount  of  grantee's  claims  shall  be 
retained  by  the  grantor,  is  an  absolute  con 
veyance  and  not  a  mortgage.  Harrah  v. 
Smith,  79  Neb.  51  (112  N.  W.  337). 

326.  (1907.)  Whether  a  conveyance  ab- 
solute in  form  is  Intended  as  an  uncoadi- 
*tlonaI  conveyance  or  as  a  security,  must  be 
determined  by  a  consideration  of  the  pecn- 
liar  circumstances  of  each  case.  Harrah  v. 
Smith,  79  Neb.  51  (112  N.  W.  337). 

33.  (1907.)  Evidence  examined,  and  AeM 
to  negative  the  claim  that  a  certain  deed,  ab- 
solute in  form,  was  intended  as  a  mortgage. 
Lemke  v.  Lemke,  78  Neb.  525  (111  N.  W. 
138). 

Consideration. 

Sufficiency  of  consideration  as  against 
creditors  of  grantors,  see  Fraudulent  Con- 
•vegances. 

34.  (1889.)    Where  a  deed  given  for  a 
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Buffldrat  consideration  is  lost  without  hav- 
ing been  recorded,  a  second  deed,  executed 
at  a  later  date  for  the  purpose  of  taking  the 

place  of  the  former.  Is  founded  on  a  suffi- 
cient consideration.  8teely.  Coone,  27  Neh. 
586  (43  N.  W.  411:  20  Am.  St.  Rep.  705). 

35.  (1891.)  When  TOlantary  a  deed  with- 
out consideration  is  ralid  as  to  subsequent 

purchasers  without  notice.  Keeling  v.  Boyt, 
31  Neb.  453  (48  N.  W.  66). 

36.  (1899.)  A  deed,  for  which  no  valu- 
able consideration  has  been  given,  Is  not  en- 
titled to  take  precedence  of  a  prior  unre- 
corded mortgage  of  which  the  grantee  in 
such  deed  had  no  actual  notice.  Fisk  v.  Oa- 
good,  58  Neb.  486  (78  N.  W.  924). 

37.  (1901.)  The  assumption  by  the  gran- 
tee of  an  incumbrance  upon  property  con- 
veyed to  him,  is  a  valuable  consideration 
for  the  conveyance.  Home  Fire  Ins.  Co.  v. 
Collins,  61  Neb.  198  (85  N.  W.  54). 

38.  (1903.)  Evidence  contained  In  the 
bill  of  exceptions  examined  and  held,  tbat 
the  consideration  for  the  conveyance  sous^t 
to  be  set  aside  for  fraud  and  undue  influ- 
ence, was  adequate.  TtcAy  v.  Simicek,  4 
Unof.  597  '95  N.  W.  629). 

Operation  and  effect  of  defecttve  deed. 

39.  (1876.)  A  deed  defective  In  form  by 
reason  of  a  failure  to  comply  with  the  re- 
quirements of  the  statute  In  force  at  the 
place  of  execution  may  convey  the  equi- 
table title,  and  be  sufficient  to  authorize  a 
court  of  equity  to  grant  appropriate  relief, 
but  such  deed  will  not  pass  the  legal  title  to 
the  grantee.  Hoadley  v.  Stephens,  4  Neb. 
431. 

Persons  entitled  to  question  -validity. 

40.  (18S8.)  While  It  Is  true  that  the 
homestead  cannot  be  conveyed  or  incum- 
bered unless  the  Instrument  Is  executed  and 
acknowledged  by  both  husband  and  wife,  yet 
this  section  is  Intended  as  a  protection  to 
the  person  not  signing  the  Instrument,  and 
a  third  party  could  not  question  the  valid- 
ity of  a  conveyance,  when  It  is  signed  and 
acknowledged  by  both,  as  against  the  Inter- 
eat  of  the  persons  making  the  conveyance. 
Cobbey  17.  Knapp,  23  Neb.  579  (37  N.  W. 
485. 

B.  Form  and  Contents  of  Instruments. 
Necessity  and  sufficiency  of  writing  in 
Sfeneral. 

41.  (1890.)  A  paper  purporting  to  be  an 
article  of  agreement  stating  that  one  con- 
veys and  assigns  all  of  his  Interests  In  cer- 


tain lands  to  another,  undated  save  as  to  the 
acknowledsment,  and  showing  evidence  of 
having  been  hastily  drawn,  does  not  convey 
the  title  to  the  land  described.  Norman  v. 
Waits,  30  Neb.  302  (46  N.  W.  639). 

42.  (1904.)  The  right  of  one  person 
holding  lands  may  be  transferred  to  an- 
other verbally.  City  of  South  Omaha  v. 
Meehan,  71  Neb.  230  (98  N.  W.  691). 

Forms  and  parts  of  deeds  in  general. 

43.  (1876.)  An  habendum  is  that  part 
of  a  deed  which  usually  declares  what  es- 
tate or  interest  is  granted  by  it.  Its  cer- 
tainty, duration  and  to  what  use.  Mills  v. 
Miller,  4  Neb.  441. 

Designation  and  description  of  parties. 

44.  (1S78.)  A  mistake  or  abbreviation 
In  the  name  of  a  grantee  in  a  deed  does  not 

ne:!esaarily  invalidate  the  deed,  but  such  mis- 
take or  abbreviation  may  be  explained  and 
made  certain  and  definite  by  extrinsic  evi- 
dence. AuJtman  <£  Taylor  Mfg.  Co.  v.  Rich- 
ardson, 7  Neb.  1. 

Becitals. 

45.  (1896.)  A  correct  designation  of  the 
statute  under  which  a  deed  was  executed 
held  not  essential  to  the  validity  of  the  deed. 
Green  v.  Barker,  47  Neb.  934  (66  N.  W.  1032). 

46.  (1907.)  The  word  "quitclaim"  in 
what  purports  to  be  a  deed  of  conveyance 
to  real  estate  is  sufficient  to  convey  the  in- 
terest of  the  grantor  therein.  Bannard  v. 
Dunca-a.  79  Neb.  189  (112  N.  W.  353). 

Description  of  property. 

47.  (1877.)  Where  one  entered  a  certain 
tract  of  land  in  the  land  office  of  this  state, 
and  afterward  executed  a  deed  conveying  a 
tract  of  land  of  the  same  description  with- 
out desIgnallDg  the  county  or  state  in  which 
the  land  is  situated,  It  Is  to  be  presumed 
that  the  deed  conveys  the  land  in  this  state. 
Butler  V.  Davis,  5  Neb.  521. 

48.  (1SS4.)  A  description  "all  that  land 
lying  in  the  bend  of  the  Blue  river,  de- 
scribed as  follows:  commencing  at  a  point 
In  the  center  of  the  river  about  5  rods  west 
of  the  point  where  It  crosses  the  east  line  of 
section  7,  T.  9,  R.  1,  thence  nearly  due  west 
along  the  top  or  brow  of  the  bluff  on  the 
south  side  of  said  river  and  past  a  stake 
on  said  blutt,  until  this  line  strikes  the  cen- 
ter of  the  river  at  a  point  about  30  rods 
west  from  the  place  of  beginning,  thence 
along  the  cenler  of  said  river  towards  tho 
point  of  beginning,  containing  i%  acres, 
more  or  less,"  Is  sufficiently  definite.  Smith 
V.  Dean,  15  Neb.  432  (19  N.  W.  642). 
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49.  (1892.)  Real  estate  Is  sufflcientljr 
described  in  a  conveyance  when  the  de«d  re- 
fers for  Identification  to  another  deed  spe- 
dflcally  mentioned  therein,  which  contains 
an  accurate  description  of  the  property  sold. 
Rupert  V.  Penner,  35  Neb.  587  (53  N.  W.  578; 
17  L.  R.  A  824). 

50.  (1901.)  A  deed  which  describes  land 
conveyed  as  "all  accretions  of  lands  and 
parcels  of  lands  belonging  to  goTernmfent 
lot  number  ten  (10)  in  section  number  one 
<i)  In  township  number  fifteen  (15)  north, 
range  number  thirteen  (13)  east;  said  ac- 
cretions lying  south  of  the  meander-line  of 
the  state  of  Nebraska,  according  to  the  gov- 
ernment surrey,"  is  not  void  for  uncertainty 
of  description.  DeUmff  v.  Olaen,  HZ  Neb.  327 
(88  N.  W.  612). 

51.  (1906.)  A  deed  purporting  to  con- 
vey a  half  of  a  government  quarter  section 
of  land  that  has  not  been  previously  subdi- 
vided by  plat  or  sunr^,  or  otherwise,  is  op- 
erative as  a  conveyance  of  a  quantitative  half 
of  the  tract  without  r^ard  to  the  rules  of 
the  Unite<1  States  land  department  with  ref- 
erence to  the  subdivision  of  such  tracts. 
KirkpatHck  v.  Schaal,  77  Neb.  661  (110  N. 
W.  730). 

C.  Execution. 

Signature. 

52.  (1877.)  If  the  deed  is  signed  in  his 
presence,  by  his  direction,  an  oral  request 
is  all  that  Is  required.  But  when  the  deed 
Is  to  be  made  In  his  absence  the  authority 
must  be  given  by  an  Instrument  under  the 

-  hand  of  the  principal,  and  duly  acknowl- 
edged. ifcJIfurtrif  V.  Brotm,  6  Neb.  368. 

53.  (1892.)  In  Uie  body  of  a  deed  and  In 
the  certificate  of  acknowledgment  the  grantor 
was  correctly  described  as  Archibald  T.  Finn. 
The  deed  was  signed  as  Arch  T.  Finn.  The 
certificate  of  acknowledgment  identified  the 
party  mentioned  as  grantor  as  known  to  the 
ofiicer  to  be  the  person  whose  name  Is  af- 
fixed to  the  Instrument  and  who  executed  the 
same.  Held,  That  It  sufficiently  appeared 
that  "Archibald  T."  and  "Arch.  T."  were  one 
and  the  same  person.  Rupert  v.  Penner,  35 
Neb.  587  (53  N.  W.  598;  17  L.  R.  A.  824). 

54.  (1896.)  The  title  to  real  estate  ap- 
peared from  th3  record  to  be  In  Joel  S. 
Smith.  A  deed  which  purported  to  convey 
such  real  estate  and  which  in  Its  recitals 
and  also  In  the  acknowledgment  designated 
the  grantor  as  "Joel  S.  Smith,"  but  which 
was  signed  "John  S.  Smith,"  held  not  com- 
petent evidence  to  prove  a  conveyance  of 
the  title  of  Joel  S.  Smith  in  the  absence  of 
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other  proof  establishing  that  the  person  who 
signed  the  deed,  John  8.  Smith,  and  Joel  S. 
Smith  were  one  and  the  same  person.  Omaha 
Real  Estate  d  Trust  Co.  v.  Kragtcoto,  47 
Neb.  592  (66  N.  W.  658). 

56.  (1896.)  Deeds  were  executed  pur- 
porting to  be  conveyances  of  real  properry 
by  the  trustees  of  the  city  of  Grand  View, 
which  were  signed  "A.  B.  Moore,  chairman." 
Held,  That  without  proof  that  A.  B.  Moore 
who  signed  the  deeds  was  chairman  of  the 
board  of  trustees  of  the  city  of  Grand  View, 
the  deeds  did  not  evidence  the  transfer  pur 
ported  to  be  made.  Oreen  v.  Barker,  47 
Neb.  934  (66  N.  W.  1032). 

Attestation. 

56.  (1875.)  The  presence  of  the  attest- 
ing witness  to  a  deed  or  mortgage,  at  the 
time  it  is  subscribed  by  the  parties  thereto. 
Is  not  essential,  if  he  Is  Immediately  after 
wards  told  by  them  that  such  instrument  Is 
their  agreement,  and  is  by  them  requested 
to  sabscribe  the  same  as  a  witness.  JfvRoy 
V.  InffaJla,  4  Neb.  116. 

57.  (1881.)  A  deed  executed  inthlasute 
must  be  signed  by  the  grantor  in  the  prw- 
ence  of  at  least  one  competent  witness,  who 
shall  subscribe  his  name  thereto  as  a  wit- 
ness. Oraen  v.  Orota,  12  Neb.  117  (10  N. 
W.  469). 

58.  (1888.)  Witnesses  to  a  deed  must 
be  persons  having  no  direct,  certain,  legs) 
interest  in  the  deed.  Child  v.  Baker,  14 
Neb.  188  (38  N.  W.  726). 

59.  (1894.)  A  deed  executed,  acknowt 
edged,  and  delivered  is  valid  t>etween  the 
parties  and  those  having  knowledge  of  Its 
existence,  although  not  witnessed.  Peortos 
«.  Davit,  41  Neb.  608  (69  N.  W.  885). 

60.  (1896.)  While  it  Is  customary  to 
make  use  of  the  word  "witness"  or  "wit- 
nessed" in  attesting  the  execution  of  deeds 
and  other  Instruments  affecting  the  title  to 
real  estate,  such  practice  is  neither  neces- 
sary nor  universal.  Any  expression  from 
which  it  appears  that  the  subscriber  in  fact 
witnessed  the  execution  by  the  grantor  saf- 
flclently  answers  the  requirements  of  sec- 
tion 1,  chapter  73,  Compiled  Statutes.  Link 
V.  Connell,  48  Neb.  674  (67  N.  W.  475). 

61.  (1896.)   A  deed  executed  within  ihe 
state  and  conveying  realty  situate  therein 
must,  under  section  1,  chapter  73,  Compiled  ' 
Statutes,  be  witnessed.  SchietdM  v.  Horbach, 
49  Neb.  262  (68  N.  W.  524). 

62.  (1896.)    A  deed   executed  and  a^ 
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bnowledged  In  Kansas,  conveying  land  In 
Nebraska,  Is  admissible  -  in  evidence  in 
ejectment  though  not  witnessed.  Schieldt 
V.  Horbach,  49  Neh.  262  (68  N.  W.  624). 

63.  (1896.)  Conveyances  of  real  estate 
executed  within  this  state,  conveying  real 
estate  situate  within  this  state,  are  re- 
quired to  be  witnessed.  (Comp.  Stat.,  sec. 
],  ch.  73.)  Dorgey  v.  Conrad,  49  Neb.  4^3 
(68  N.  W.  645). 

64.  (1906.)  A  deed  to  real  estate,  exe- 
cuted, acknowledged,  and  delivered  by  the 
grantor,  is  valid  as  between  the  parties 
thereto  and  those  having  knowledge  of  its 
existence,  although  the  conveyance  be  not 
wltoesse'd.  Adamg  v.  Dennis,  76  Neb.  682 
(107  N.  W.  865). 

 What  law  governs. 

65.  (1881.)  A  deed  of  lands  In  this  state, 
made  in  another  state,  must  l-e  executed  ac- 
cording to  the  laws  of  such  state,  and  if  no 
witness  to  the  deed  Is  required  by  the  laws 
of  such  state  the  deed  is  effectual  to  pass 
title  without  being  so  attested.  Oreen  v. 
GfOM,  12  Neb.  117  (10  N.  W.  459). 

66.  ( 1 896. )  A  deed  executed  and  ac- 
knowledged In  Kansas,  conveying  land.  In 
Nebraska,  may  be  recorded  in  the  latter 
state,  though  not  witnessed.  Shields  v.  Hot- 
bach.  49  Neb.  362  (68  N.  W.  524). 

67.  (1896.)  A  deed  to  Nebraska  land 
executed  in  Iowa,  and  there  acknowledged 
before  a  notary  public  who  attached  his  oCB- 
cial  seal,  is  presumed  to  have  been  executed 
and  acknowledged  In  conformity  with  the 
laws  of  Iowa,  and  may  be  recorded,  or  read 
in  evidenee,  In  Nebraska  wltnout  further 
proof  of  execution,  though  It  was  not  wit- 
nessed. Df>rsey  v.  Conrad,  49  Neb.  443  (68 
N.  W.  645). 

68.  (1896.)  A  deed  of  land  situate  in 
this  state,  executed  In  the  state  of  Iowa  and 
acknowledged  there  before  a  notary  public 
who  attached  his  official  seal  to  the  certifi- 
cate of  acknowledgment,  is  presumed  to  have 
been  executed  in  accordance  with  the  laws 
of  the  state  of  Iowa;  and  though  not  wit- 
nessed, is  entitled  to  be  recorded  and  read 
in  evidence  in  this  state  without  further 
proof  that  the  grantors  therein  actually  exe- 
cuted and  delivered  the  deed.  Doraejf  v. 
Conrad,  49  Neb.  443  (68  N.  W.  645). 

Aeknowlodgmont. 

See,  also,  Acknotcledgment. 
6^.    (1876.)    Where  a  deed  is  executed 
and  acknowledged  in  another  state  before  a 


commissioner  of  deeds  of  this  state,  a  no- 
tary public,  or  other  officer  using  an  official 
seal,  the  law  presumes  a  compliance  with 
the  law  of  the  place  of  execution,  and  no 
further  authentication  is  necessary.  But  In 
all  other  cases  there  must  be  attached 
thereto  a  certificate  of  the  clerk  of  a  court 
of  record  or  other  certifying  officer,  under 
his  official  seal.  Hoadley  v.  Stephens.  4 
Neb.  431.  [Overruled  as  to  commissioner. 
47  Neb.  592-612.] 

70.  (1876.)  A  deed  executed  and  ac- 
knowledged by  a  justice  of  the  peace,  in 
Virginia,  offered  in  evidence  to  prove  that 
the  grantors  had  parted  with  tbe  legal  title 
to  certain  real  estate  therein  mentioned.  Is 
properly  excluded,  there  being  no  evidence 
that  it  was  executed  and  acknowledged  ac- 
cording to  the  laws  of  Virginia.  Boadley  v. 
Stephens,  4  Neb.  431. 

71.  ( 1876.)  An  instrument,  purporting 
to  be  the  deed  of  a  feme  covert,  without  her 
acknowledrment,  is  void  as  to  her.  It  Is  no 
deed.  Roode  v.  State,  5  Neb.  174  (2^  Am. 
Rep.  475). 

.  72.  (1876.)  A  deed  of  conveyance  of  land 
must  be  executed  and  acknowledged  as  di- 
rected by  the  statutes  of  the  state  in  which 
the  land  is  situated;  If  the  deed  Is  executed 
in  another  state  and  the  statute  provides 
that  It  shall  be  executed  and  acknowledged 
according  to  the  laws  of  such  state,  it  must 
be  so  executed.  Roode  v.  State,  S  Neb.  174 
(25  Am.  Rep.  475). 

73.  (1878.)  The  function  of  an  acknowl- 
edgment Is  twofold — to  authorize  the  deed 
to  be  given  In  evidence  without  further 
proof  of  its  execution,  and  to  entitle  It  to 
be  recorded.  The  acknowledgment  is  no 
part  of  the  deed  itself.  Burbank  v.  Ellis,  7 
Neb.  156;  (1896)  Horltach  v.  Tyrrell,  48  Neb. 
514  (67  N.  W.  486;  S7  L.  R.  A.  434). 

74.  (1881.)  A  deed,  when  executed,  wit- 
nessed and  delivered.  Is  effectual  to  pass 
title,  though  not  lawfully  acknowledged. 
Harrison  v.  McWhirter,  12  Neb.  152  (10  N. 
W.  545). 

76.  (1883.)  The  objection  to  a  deed,  that 
the  acknowledgment  was  taken  before  a 

county  clerk.  Is  cured  by  the  second  section 
of  the  act  approved  February  24,  1883. 
Doris  V.  Huston,  15  Neb.  28  (16  N.  W.  820). 

76.  (1893.)  A  deed  In  othe;-  respects  suf- 
ficient and  regular  is  effective,  as  between 
the  grantor  and  grantee  therein,  to  pass 
complete  title  even  though  executed  in  a 
foreign  state  It  is  there  acknowledged  be- 
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lore  only  a  purported  justice  of  ' the  peace  as 
to  whose  genuine  signature,  offlclal  charac- 
ter and  power,  there  is  no  accompanying 

certificate  of  a  proper  officer  having  a  seal. 
Connell  v.  Oalligher.  36  Neb.  749  (55  N.  W. 
229). 

77.  (1894.)  The  grantee  In  a  deed  of 
real  estate  acquires  the  legal  title  thereto 
on  the  execution  and  delivery  to  him  of 
such  deed,  though  said  deed  be  neither  ac- 
knowiedged  nor  recorded  and  be  afterwards 
lost;  and  a  sheriff's  deed,  made  in  pursu- 
ance of  a  levy  upon,  and  sale  of,  such  real 
estate  to  satisfy  a  Judgment  against  such 
grantee,  will  pass  the  legal  title  of  such  real 
estate  to  the  grantee  tn  such  sheriff's  deed. 
Connell  v.  Galligher,  39  Neb.  793  (58  N.  W. 
438). 

78.  (1896.)  Section  6  of  an  act  entitled 
"Of  real  estate  and  the  alienation  thereof 
by  deed,"  and  rebitlng  to  acknowledgment 
of  deeds  passed  January  26. 1866,  as  amended 
February  13,  1864,  was  In  direct  and  Irrec- 
oncilable conflict  with  the  provisions  of  sec- 
tion 44  of  chapter  31  of  the  same  statute, 
passed  at  the  same  time,  and,  consequently, 
operated  its  repeal  by  implication.  Omaha 
Real  Batale  d  Trust  Co,  v.  Kragscoto,  47 
Neb.  592  (66  N.  W.  658). 

79.  (1896.)  Sections  5  and  41  of  chap- 
ter 43,  Revised  Statutes  of  1866,  entitled 
"Real  Estate."  relating  to  acknowledgment 
of  deeds,  were  enacted  at  the  same  time,  as 
parts'of  the  same  statute,  and  being  in  some 
of  their  provisions  so  repugnant  that  both 
cou!d  not  be  executed.  Inasmuch  as  they 
conflicted,  the  last  section,  41,  prevailed  and 
the  other  was  repealed.  Omaha  Real  Estate 
d  Tru^t  CO.  V.  Kragacow,  47  Neb.  692  (66 
N.  W.  658). 

80.  (1896.)  Where  a  deed  to  a  home- 
stead from  a  husband  and  wife  to  a  third 
person,  the  grantee  to  reconvey  to  the  wife, 
was  actually  acknowledged  by  a  notary  in 
Nuckolls  county,  but  by  mistake  he  certl- 
fled  that  he  was  a  notary  of  Webster  couijty 
where  the  deed  was  recorded;  the  rights  of 
a  judgment  creditor  of  the  husband  are  not 
thereby  affected,  and  the  deed  having  been 
actually  signed,  acknowledged  and  delivered, 
conveys  the  legal  title.  Roberts  v.  Robiii- 
son,  49  Neb.  717  (68  N.  W.  1035;  59  Am.  St. 
Rep.  567). 

81.  (1897.)  As  between  the  parties  an 
acknowledgment  is  not  essential  to  the  va- 
lidity of  ;i  conveyance,  unless  the  property 
be  a  homestead,  or  for  the  purpose  of  barring 
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dower.  Linton  v.  Cooper,  53  Neb.  400  {73 
N.  W.  731);  (1906)  Martin  v.  Martin.  7« 
Neb.  335  (107  N.  W.  680). 

82.  (18S7.)  A  conveyance  by  a  married 
woman  of  her  separate  property,  not  her 
homestead,  is  valid  between  the  parties  al- 
though not  acknowledged.  Linton  v.  Cooper, 
53  Neb.  400  (73  N.  W.  731). 
*  83.  (1897.)  A  valid  acknowledgment  pen 
mits  a  conveyance  to  be  received  fu  evidence 
without  further  proof;  but  one  not  acksowl- 
edged  may  be  received  In  evidence  if  its  ex- 
ecution and  delivery  be  otherwise  proved. 
Linton  v.  Cooper,  53  Neb.  400  (73N.W.731). 

84. ,  (1899.)  A  United  States  commis- 
sioner has  no  authority  to  take  acknowledg- 
ments of  real  estate  conveyances  executed 
In  Nebraska.  Interstate  Savings  i  Loan 
Ass'n  V.  Stnne,  58  Neb.  133  (78  N.  W.  377). 

85.  (1901.)  Under  section  6,  chapter  73, 
Compiled  Statutes,  providing  for  the  execu- 
tion of  de«>d8  In  a  foreign  country  the  word 
"consul"  means  any  person  invested  by  the 
national  government  with  the  functions  ot 
consul-general,  vice-consul-general,  consul  or 
vice-consul.  Morris  v.  Linton,  61  Neb.  S3T 
(86  N.  W.  665). 

—  Certificate  of  oflBlcer. 

86.  (1878.)    A  certificate  of  acknow'.edg- 
ment  is  sufficient  If  It  shows  that  the  re- 
qulremenr^  of  the  statute  have  been 
plied  with  in  substance.    Burbank  v.  Ellit. 
7  Neb.  156. 

87.  (1878.)  A  certificate  which  shows 
that  "On  the  29th  day  of  September,  1862. 
personally  appeared  before  me,  David  Dor- 
rington,  mayor  of  Falls  City,"  ete„  keli.  a 
sufficient  statement  of  the  Identic  of  lbs 
grantor.   Burbank  v.  Ellis.  7  Neb.  156. 

88.  (1881.)  When  a  deed  is  made  in 
another  state  the  certificate  of  acknowledg- 
ment of  a  notary'  public  thereto,  duly  at- 
tested by  his  official-  seal,  entitles  such  deed 
to  be  recorded  without  further  authentici- 
tion.  Green  v.  Gross,  12  Neb.  117  (10  N. 
W.  459). 

89.  (1883.)  The  certificate  of  acknowl- 
edgment of  a  notary  public,  with  his  official 
seal  attached.  Is  sufficient  proof  of  the  due 
execution  In  another  state  of  a  deed  of  real 
estate  lying  In  this  state.  OaJlev  v.  Oa'Iey. 
14  Neb.  174  (15  N.  W.  318). 

90.  (1S?6.)  Deed  executed  in  another 
state  tefore  an  officer  havlDg  no  seal,  to  be 
admissible  In  evidence,  must  be  certified  in 
the  manner  provided  by  statute.  O'Brin  v. 
Oaslin.  20  Neb.  347  (30  N.  W.  274). 
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dl.  (1888.)  Although  a  conveyance  of  a 
hom»tead  recites  that  it  Is  made  by  the 
husband,  he  only  befog  mentioned  in  the 
body  of  the  instrument,  yet  if  it  is  signed 
by  his  wife  and  acknowledged  by  ber  before 
the  proper  offleer,  the  certificate  of  acknowl- 
edgment stating  that  she  appeared  with  her 
husband,  and  that  they  acknowledged  the 
Instrument  to  be  their  voluntary  act  and 
deed,  it  Is  sufficient.  Cobbey  v.  Knapp,  23 
Neb.  579  {37  N.  W.  485). 

92.  (1892.)  A  certftcate  of  acknowledg- 
ment to  a  deed  which  states  that  "person- 
ally came  Catherine  Tozier,  to  me  knoWn  to 
be  the  Identical  person  whose  name  iB  af- 
fixed to  the  above  Instrument  as  grantor, 
and  acknowledged  the  same  to  be  her  vol- 
untary act  and  deed,"  which  certificate  Is 
signed  by  an  officer  authorized  to  take  ac- 
knowledgments, and  attested  with  his  official 
seal,  held,  valid.  Qregory  v.  Kenyan,  34 
Neb.  640  (52  N.  W.  685). 

93.  (1892.)  A  certificate  of  acknowledg- 
ment of  a  deed  or  mortgage.  In  proper  form, 
can  be  Impeached  only  by  clear,  convincing, 
and  satisfactory  proof  that  the  certificate  is 
false  and  fraudufent  Phittipa  v.  Biahop,  35 
Neb.  487  (53  N.  W.  375);  (1893)  Barker  v. 
Avery.  36  Neb.  599  (54  N.  W.  989). 

94.  (1894.)  The  record  of  a  deed  Is  not 
admissible  in  evidence  unless  the  certificate 
of  acknowledgment  is  sul>stantially  In  ac- 
cordance with  the  statute.  Maswell  v.  Big- 
gins, 38  Neb.  671  (57  N.  W.  388). 

95.  (1901.)  The  certificate  of  an  officer 
having  authority  to  take  the  acknowledg- 
ment of  a  deed  cannot  be  Impeached  except 
for  fraud,  collusion  or  Imposition.  Boldt  v. 
Becker.  1  TTnof.  75  (95  N.  W.  509). 

96.  (1907.)  Failure  of  a  notary  to  write 
under  his  official  signature  the  date  when 
his  commission  expires  does  not  render  his 
certificate  void.  Sheridan  Connty  v.  McEin- 
ney.  79  Neb.  223  (115  N.  W.  548). 

Execution  in  blank. 

97.  (1888.)  Where  a  wife  executes  a 
deed  of  her  real  estate,  leaving  the  came 
of  the  grantee,  the  amount  of  con^dera- 
tion.  and  the  date  blank,  and  delivers  such 
deed  to  her  husband  for  the  purpose  of  en- 
abling him  to  se'.l  and  convey  said  real  es- 
tate, such  deed  duly  filled  up  in  the  hands 
or  a  6ona  fide  grantee,  who  purchased  the 
land  from  the  husband  and  piid  the  conoid- 
eraticn  t>.erefor,  will  be  sustained.  Reed  v. 
Morton,  24  Neb.  760  (40  N.  W.  282;  8  Am. 
St  Rep.  247;  1  L.  R.  A.  7SG). 


D.  Delivery. 

Record  as  evidence  of  delivery,  see  post, 
}219. 

Delivery  of  deed  as  taking  contract  out  of 
statute  of  frauds,  see  Frauds,  Statute  of, 

§  112. 

Necessity. 

98.  Delivery  is  essential  to  the  validity 
of  a  deed,  and  It  takes  effect  only  from  the 
delivery.  (1879)  Roberts  v.  Swearingen,  » 
Neb.  363;  (1880)  PatHck  v.  McCormick,  10 
Neb.  1  (4  N.  W.  312)  ;  (1896)  Brown  tJ.  Wes- 
terfield,  47  Neb.  399  (66  N.  W.  439;  53  Am. 
St.  Rep.  532);  (1904)  Schneider  v.  Vogler. 
6  Unof.  246  (97  N.  W.  1018). 

Sufficiency. 

99.  (1882.)  No  particular  act  or  form 
of  words  is  necessary  to  constitute  a  deliv- 
ery of  a  deed.  Anything  done  by  the  grantor 
from  which  It  Is  apparent  that  a  delivery 
was  intended,  either  by  words  or  acts,  or 
both  combined,  is  sufficient  And  a  delivery 
may  be  presumed  from  the  grantee's  pos- 
session of  the  instrument.  In  the  absence  of 
proof  to  the  contrary.  Brfttofn  v.  Work,  13 
Neb.  347  (14  N.  W.  421). 

100.  (1896.)  Delivery  is  putely  a  ques- 
tion of  Intent  to  be  determined  by  the  facts 
and  circumstances  of  each  particular  case. 
Broicn  V.  Westerfield,  47  Neb.  399  (66  N.  W. 
439;  63  Am.  St  Rep.  532). 

101.  (1901.)  The  delivery  of  an  instru- 
ment is  a  question  of  tact  to  be  determined 
by  ascertaining  the  Intention  of  the  parties 
thereto.  Home  Fire  Ins.  Oo.  t).  Collins,  61 
Neb.  198  (85  N.  W.  54). 

102.  (1901.)  Where  it  is  intended  that 
a  deed  shall  operate  as  a  transfer  of  title, 
in  contemplation  of  law  it  has  been  deliv- 
ered. Home  Fire  Ina.  Co.  v.  Collins,  61  Neb. 
198  (85  N.  W.  54). 

 Delivery  to  third  person. 

Delivery  in  escrow,  see  Escrow. 

103.  (1880.)  Where  a  deed  is  given  to 
a  stranger,  to  be  held  by  him  until  the 
grantee  shall  perform  certain  conditions,  and 
the  deed  Is  dellverad,  without  the  consent  or 
knowledge  of  the  grantor,  to  the  grantee, 
who  wholly  failed  to  perform  any  of  the 
conditions,  no  title  passes  to  such  grantee. 
Patrick  V.  McCormick,  10  Neb.  1  (4  N.  W. 
312). 

104.  (1S96.)  It  is  not  essential  to  the 
validity  of  a  deed  tlwt  it  should  be  deliv- 
ered to  the  grantee  personally.  It  is  suffi- 
cient. If  the  grantor  delivers  it  to  a  third 
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person  unconditionally  for  the  use  of  the 
grantee,  the  grantor  reserving  no  control 
over  the  instrument.  Brown  v.  Wester/leld, 
47  Neb.  399  (G6  N.  W.  439;  53  Am.  St  Rep. 
532). 

105.  (1896.)  A  mother  signed  and  ac- 
knowledged a  deed  before  a  Justice  of  the 
peace,  conveying  to  her  minor  daughter 
certain  real  estate,  and  delivered  the  deed 
to  the  Justice  for  the  use  and  benefit  of  the 
grantee,  without  any  Teservation  of  control, 
with  the  intention  and  understanding  that 
the  justice  should  retain  the  custody  of  the 
instrument  until  the  grantor's  death,  when 
he  was  to  file  it  for  record.  The  mother  sub- 
.sequently  fold  the  daughter  that  the  prop- 
erty belonged  to  the  tatter,  and  that  it  had 
been  fixed  tio  she  would  have  a  home.  Held, 
That  the  delivery  to  the  Justice  was  suffi- 
cient to  pass  the  title  to  the  property  to 
the  grantee  at  the  date  of  such  delivery. 
Brown  V.  Westerfteld,  47  Neb.  399  (66  N. 
W.  439;  53  Am.  St.  Rep.  532). 

106.  (1899.)  A  delivery  of  a  deed  to  an 
agent  appointed  by  the  vendee  therein  to 
receive  It  Is  a  delivery  to  such  vendee.  Sow 
ards  V.  Moss,  58  Neb.  119  (78  N.  W.  373). 

107.  (1899.)  A  deed  placed  in  the  hands 
of  the  grantor's  agent  to  be  held  until  the 
consideration  Is  paid.  Is  not  a  delivery  to 
the  vendee.  Sowara  v.  Mo*»,  59  Neb.  71  (80 
N.  W.  268). 

108.  (1905.)  Where  the  agent  of  a  vendor 
receives  a  deed  for  the  purpose  of  deliv- 
ery upon  payment  of  the  consideration, 
without  disclosing  that  he  Is  also  agent  for 
the  purchaser,  and  places  the  deed  upon  rec- 
ord after  he  has  been  notified  by  the  vendor 
that  the  contract  has  been  rescinded  for  non- 
perfornnance.  no  legal  delivery  of  the  deed 
has  been  made,  and  the  grantee  acquires  no 
title  thereby.  M(uon  v.  Strickland,  73  Neb. 
783  (103  N.  W.  458). 

109.  (1906.)  A  delivery  of  a  deed  by 
the  grantor  to  a  third  person  for  the  grantee, 
with  directions  to  deliver  it  to  such  grantee, 
constitutes  a  sufficient  delivery  of  a  deed  of 
conveyance.  Martin  v.  Martin,  76  Neb.  335 
(107  N.  W.  580). 

Becord  or  delivery  for  record. 

110.  (1896.)  Where  a  mother  executes 
a  deed  to  her  son,  and  voluntarily  places  the 
same  upon  record  for  the  purpose,  and  with 
the  intent,  of  passing  title  to  the  grantee, 
actual  manual  delivery  and  formal  accept- 
ance are  not  essential  to  the  validity  of  the 
conveyance.  Jsaitt  v.  Detoey,  47  Neb.  196 
(66  N.  W.  288). 


111.  (1899.)  An  Instrument  transferrlsg 
property,  even  though  recorded  before  deliv- 
ery, cannot  be  given  effect  to  the  prejudice 
of  third  parties  who  acquired  rights  In  the 
property  before  tbe  actual  delivery  of  the 
conveyance.  Barnes  v.  Cox,  58  Neb.  675  (79 
N.  W.  650). 

112.  (1901.)  The  recording  of  a  deedby 
the  grantor  is  evidence  both  of  delivery  anJ 
acceptance,  If  the  conveyance  Is  beoeflcial 
to  the  grantee.  Home  Fire  Ins.  Co.  v.  Coh 
tins,  61  Neb.  198  (85  N.  W.  54). 

113.  (1906.)  Where  a  grantor  places  hU 
deed  on  record  for  the  purpose  and  with  tbe 
intent  of  passing  title  to  his  grantee  pur- 
suant to  u  valid  agreement  between  ihem. 
actual  manual  delivery  and  formal  accept- 
ance are  not  essential  to  the  validity  of  th« 
conveyance.  Fryer  v.  Fryer,  77  Neb.  29» 
(109  N.  W.  175). 

 Conditional  delivery. 

114.  (1882.)  It  is  only  where  the  deed 
Is  delivered  to  a  third  person,  to  be  held 
until  some  condition  be  performed  on  be- 
half of  the  grantee,  that  It  can  properly  be 
said  to  be  an  escrow.  If  It  be  delivered  to 
the  grantee,  although  with  the  undersl&nd- 
ing  that  the  wife  of  the  grantor  shall  after- 
wards execute  it  also,  this  being  solely  for 
tbe  benefit  of  the  grantee,  he  may  waive  it, 
and  the  delivery  is  complete.  Brittai*  v- 
Work,  13  Neb.  347  (14  N.  W.  421). 

Ratification  of  defective  delivery. 

115.  (1902.)  The  owner  of  real  estate 
signed  and  acknowledged  a  deed  of  omvv- 
ance  thereof,  and  at  the  same  time  tooli 
back  a  lease,  executed  by  the  grantee,  for  t 
life  estate  in  the  same  premises;  be  re- 
tained possession  of  Ixtth  Instruments;  bis 
grantee  obtained  possession  of  the  deed  and 
filed  It  for  record,  without  his  knowledge 
or  consent  After  the  death  of  the  grantee, 
the  grantor,  on  learning  that  the  deed  had 
been  taken  from  bis  possession  and  re- 
corded, filed  the  lease  for  record.  The  deed 
purports  to  have  been  given  for  a  valuable 
consideration.  Held,  That  his  conduct  ren- 
dered the  deed  as  effective  as  though  for 
mally  delivered.  Palmer  v.  Mizner,  2  Uoof. 
899  (90  N.  W.  637). 

Operation  and  effect 

116.  (1899.)  Where  a  deed  is  delivered 
to  the  grautee  by  the  grantor,  it  at  once  b^ 
comes  operative  as  a  conveyance,  If  such 
was  the  intention  of  ' the  parties,  even  tbotrgh 
the  instrument  was  not  to  be  recorded  Am- 
log  the  lifetime  of  the  grantor.  BrovR  f. 
Bartman,  57  Neb.  341  (77  N.  W.  T76). 
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E.  VftUdity. 
Ciipacity  and  assent  of  parties. 

What  constitutes  mental  incapacity,  see 
Insane  Persona,  58  21-25. 

117.  (1872.)  Weakness  ot  understanding 
alone  is  not  sufficient  to  avoid  a  deed,  but 
It  is  a  material  circumstince  In  establish- 
ing an  inference  of  unfair  practices  lind 
Imposition.    Franklin  v.  Kelley,  2  Neb.  79. 

118.  (1875.)  In  the  absence  of  fraud, 
mere  imbecility  or  weakness  of  mind  in  a 
grrantor,  however  great,  will  not  avoid  his 
deEi.  unless  there  be  evidence  to  show  a 
total  want  of  reason  or  understanding.  Uul- 
loy  V.  Ingallt,  4  Neb.  115;  (1877)  Johnton 
V.  Phifer,  6  Neb.  401;  (1903)  Tichy  v.  SimU 
cek,  4  Un-^f.  597  (95  N.  W.  629). 

119.  (1382.)  A  deed  executed  by  one 
while  he  is  non  compos  ment'.j,  for  no  con- 
alderatlon,  is  iDTalld  and  may  be  can::Bled. 
Fiiher  v.  Fisher,  12  Neb.  416  (11  N.  W.  864). 

120.  (1896.)  While  mere  imbecility  or 
weakness  of  mind  in  a  grantor  will  not,  in 
the  absence  of  fraud,  avoid  his  deed.  Insan- 
ity will  do  so  if  of  such  a  character  as  to 
induce  the  conveyance,  although  such  insan- 
ity may  not  amount  to  a  complete  dethrone- 
ment of  reason  and  understanding  upon  all 
subjects.  Hay  v.  Miller,  48  Neb.  156  (  66  N. 
W,  1115). 

121.  (1902.)  Although  mental  weakness 
may  fall  short  of  entire  Incompetency  to 
transact  business,  If  it  is  taken  advantage 
of  to  procure  a  conveyance  by  inequitable 
means,  the  conveyance  may  be  set  aside. 
Bennett  v.  Bennett,  65  Neh.  432  (91  N.  W. 
409). 

122.  (1902.)  A  court  of  equity  will  scru- 
tinize Jealously  a  transaction  as  to  which 
there  Is  ground  for  holding  that  influence 
has  been  acquired  over  a  person  of  weak 
mind,  and  has  been  abused.  Bennett  v.  Ben- 
nett, 65  Neb.  432  (91  N.  W.  409). ' 

123.  (1902.)  The  acts  and  contracts  of 
a  person  of  weak  understanding  will  be  set 
aside  by  a  court  of  equity, -when  the  nature 
of  the  acts  or  contracts  Justify  the  conclu- 
sion that  the  party  has  not  exercised  a  de- 
liberate Judgment,  but  that  he  has  been  im- 
posed upon,  circumvented  or  overcome  by 
cunning,  artlfiM  of  undue  influence.  Meyer 
t>.  FUhhurn.  65  Neb.  626  (91  N.  W.  534). 

Mistake. 

124.  (1902.)    A  husband  against  whom 

divorce  prcceedinga  had  bee  i  instituted  con- 
veyed a  valuable  r«rm,  upon  which  the  fam- 


ily resided,  to  the  wife,  relying  upon  repre- 
sentations that  the  consideration  for  the 
deed  was  to  be  a  home  with  his  wife,  per- 
manent reconciliation,  and  a  life  annuity 
of  1200.  The  husband  could  neither  read 
nor  write  the  English  language.  The  deed 
as  fl:>a  ly  executed  gave  the  wife  the  option 
of  receiving  the  husband  Into  the  home,  or 
excluding  him  upon  the  payment  ot  the  1200 
ar.nult:.'.  Held,  That  the  deed  could  not  be 
upheld.  Brun  v.  Brun,  64  Neb.  782  (90  N. 
W.  860). 

Frr-d. 

12a.  (1S85.)  A  deed  from  a  mother  to  a 
daughter,  induced  by  false  and  fraudulent 
representations  by  the  daughter,  will  be  set 
aside  in  a  suit  by  the  mother.  Kteeman  v. 
Peltzer,  17  Neb.  381  (22  N.  W.  793). 

126.  (1888.)  Where  a  vendor  and  pur- 
chaser stand  on  an  equal  footing,  the  ex- 
pression of  opinions  as  to  the  value  of 
property  will  not  usually  be  considered  so 
material  that  misstatements  will  constitute 
fraud-  Where,  however,  the  purchaser  re- 
sides near  the  property,  and  has  knowledge 
of  its  value,  and  the  owner  is  a  resident  of 
another  state,  and  has  no  knowledge  on  that 
suLJsct,  statements  of  the  purchaser  repre- 
senting the  property  to  be  greatly  beneath 
its  true  value,  and  that  the  vendor's  title  has 
been  conveyed  by  sale  for  taxes,  will  be  suf- 
ficient to  avoid  the  deed  given  to  such  pur- 
chaser. Jlforpan  v.  Dinffes,  23  Neb.  271  (36 
N.  W.  544;  8  Am.  St.  Rep.  121). 

1 27.  ( 1888.)  Where  a  person  desiring 
to  purchase  real  estate  knows  Its  value,  and 
when  ask^d  by  the  vendor,  a  resident  of  an- 
other stat'i,  and  who  has  no  knowledge  of 
such  value,  as  to  the  worth  of  such  prop- 
erty, designates  a  sum  greatly  beneath  Its 
worth,  as  he  well  knows,  and  such  state- 
ment is  relied  upon  by  the  vendor  and  a  sale 
effected,  it  may  be  sufltclent  to  authorize  a 
cancelation  of  the  deed  at  the  suit  of  the 
vendor.  Morgan  v.  Dinges,  23  Neb.  271 
(36  N.  W.  544;  8  Am.  St.  Rep.  121). 

Duress. 

128.  (1886.)  Where  an  old  woman  has 
been  induced  through  coercion,  though  not 
amounting  to  fraud,  to  deed  her  property  to 
her  son,  who  agreed  to  care  for  her  and 
husband,  but,  after  securing  the  deed,  mis- 
treats her  and  the  father  and  does  not  prop- 
er'?-- provide  for  them,  the  deed  will  be  set 
aside.  Mttnson  v.  Carter,  19  Neb.  293  (27 
N.  W.  208). 

129.  (1903.)    A  dbed  for  the  conveyance 
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of  land.  If  obtained  by  duress,  may  t»e 
avoided  by  the  entry  of  the  grantor  or  his 
heirs  within  the  statutory  period  of  limita- 
tion. Hovorka  v.  HavHk.  68  Neb.  14  (93  N. 
W.  990;  110  Am.  St  Rep.  387). 

Undue  influttice. 

130.  (1886.)  Undue  Influence  exerted 
upon  an  uncle  by  bis  niece,  by  reason  of 
which  be  conveyed  to  her  certain  real  estate 
upon  a  promise  to  reconvey,  may  be  suffi- 
cient to  justify  a  court  of  equity  in  setting 
aside  the  deed.  Hansen  v.  Berthelsen,  19 
Neb.  433  (27  N.  W.  423). 

131.  (1892.)  In  an  ejectment  suit  the 
Jury  was  warranted  in  finding  that  the  deed 
of  plaintiff's  grantor  was  obtained  by  fraud 
and  undue  influence  where  the  testimony 
showed  that  the  maker  was  a  drinking  man, 
old.  feeble,  and  childish;  that  he  conveyed 
the  land  while  sick  and  delirious,  without 
lawful  consideration,  to  a  yoiing,  vigorous, 
and  attractive  woman,  who  had  unlawfully 
cohabited  with  him,  and  promised  to  stay 
with  him  while  he  lived,  and  afterward 
abandoned  him.  Staley  v.  Housel,  35  Neb. 
160  (62  N.  W.  888). 

132.  (1894.)  Equity  will  grant  relief 
against  persons  procuring  transfer  of  prop- 
erty by  coercion  and  undue  social  or  domes- 
tic force  exerted  on  a  party  which  controls 
the  free  action  of  his  will  and  prevents  a 
voluntary  act.  Bartnett  v.  Hartnett,  42  Neb. 
23  (60  N.  W.  362). 

niegaUty. 

133.  (1902.)  A  deed  from  a  husband  to 
wife  conveying  the  farm  upon  which  they 
both  reside,  the  consideration  being  a  home 
for  the  huBband  and  cohabitation  for  an  In- 
definite period,  or  exclusion  of  the  husband 
from  the  home,  at  the  will  of  the  wife,  upon 
the  payment  of  a  $200  annuity  tor  life,  is 
opposed  to  sound  principles  of  public  policy, 
as  being  a  contract  calculated  to  bring  about 
a  separation  which  has  not  yet  taken  place. 
Brun  V.  Brun,  64  Neb.  782  (90  N.  W.  860). 

Batiflcatlon  of  voidable  deed. 

134.  (1892.)  The  ratification  of  a  deed 
procured  by  fraud  and  undue  influence  must 
be  with  full  knowledge  of  all  facts  affecting 
its  validity.  Staiey  v.  Housel,  35  Neb.  160 
(52  N.  W.  888).  . 

n.  KrCOBDINO  AST}  BEaiSTKATZOH. 

Necessity  and  effect  as  to  third  persons, 
see  Vendor  and  Purchaser. 

Record  as  notice  to  subsequent  purchaa- 
ers,  see  Vendor  and  Purchaser. 


Reoordlng  deed  as  a  delivery,  see  ante, 
II 110-113. 

Effect  of  failure  to  record  as  against  snb- 
sequent  purchasers,  see  Vendor  and  Pmr- 
chascr,  81271-323. 

Priorities  tietween  unrecorded  deed  sad 
creditors  of  grantor,  see  Vendor  and  Pur- 
chaser,  ||  222-234. 

Purpose  and  scope  of  requirements. 

135.  (1877.)  The  policy  of  our  law  is  to 
discourage  secret  liens,  and  to  require  ail 
Instruments  affecting  the  title  of  real  esutt 
to  be  entered  of  record.  Bdminster  u.  Big- 
gins, 6  Neb.  266. 

Neceuity  as  between  parties  to  instnme&t 

136.  (1880.)  It  is  not  the  recorcling  of 
the  deed  that  passes  the  title,  but  it  only 
secures  the  title  from  being  defeated  by  a 
subsequent  sale  of  land  to  an  Innocent  par- 
chaser.  Kittle  V.  St.  John.  10  Neb.  60S  (7 
N.  W.  271). 

137.  (1881.)  A  deed  when  executed,  wit- 
nessed and  delivered.  Is  effectual  to  pus 
title,  though  not  lawfully  acknowledged  or 
recorded.  Harrison  t>.  McWhirter,  12  Neb. 
162  (10  N.  W.  646). 

138.  (1891.)  An  unrecorded  deed  Is  good 
against  everybody  except  creditors  of  Uie 
grantor,  and  subsequent  purchasers  wlthoat 
notice  of  the  first  conveyance.  Keeling  t. 
Hoyt,  31  Neb.  463 '(48  N.  W.  66). 

Sufficiency. 

139.  (1886.)  A  deed  wrongly  described 
in  the  records  is'  as  an  unrecorded  deed,  as 
to  subsequent  grantees.  Hubbart  v.  ffotter. 
19  Neb.  94  (26  N.  W.  713). 

Effect  as  between  partlea  to  instrument 

140.  (1902.)  The  mere  record  of  aa  in- 
strument, signed  and  acknowledged  by  the 
owner  of  real  estate,  but  not  delivered, 
which  is'  taken  from  his  possession  ud 
fllad  for  record,  without  his  knowledge  or 
consent,  by  the  grantee  named  therein  Is 
not  notice  to  such  owner  that  such  grantee 
asserts  some  right  or  title  under  the  deed. 
Palmer  v.  Miener,  2  Unof.  899  (90  N.  \7. 
637). 

m.  CONSTRUCTION  AND  OPEKATIOH. 

A.  G^eral  Rules  of  Construction. 
Intention  of  parties. 

141.  (1888.)  In  the  construction  of  deeds 
the  Intention  of  the  grantor  must  be  carried 

Into  effect.   McCuUoch  v.  Va'entine.  24  Neb. 
215  (38  N.  W.  854). 
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142.  (1900.)  In  a  ault  between  others 
tban  original  parties,  the  description  in  a 
deed,  if  unambiguous,  governs,  and  the  in- 
tention of  the  parties  to  the  conveyance 
caonot  take  the  place  of  calls.  Pohlman  v. 
Evanoelical  Lutheran  Trinitjf  Church,  60 
Neb.  364  (83  N.  W.  201). 

Conatraing  inatrumento  together. 

143.  (1907.)  Where  a  deed  given  In  Jan- 
uaiy  recites  that  It  was  made  In  lieu  of  one 

for  the  same  property  executed  In  the  pre- 
ceding October,  and  there  is  neither  evi- 
dence nor  allegation  of  any  new  considera- 
tion or  change  of  circumstances  between 
the  parties  during  the  interval,  the  two 
deeds  are  to-be  considered  as  a  part  of  the 
same  transaction.  IZih:ier  v.  Jacobs,  79  Neb. 
742  (113  N.  W.  220). 

Conflicting  clauaea. 

144.  (1878.)    The  habendum  In  a  deed 

cannot  divest  the  estate  vested  by  the  grant 
in  the  deed;  and  when  it  is  repugnant  to  the 
grant  it  must  be  treated  as  of  no  validity 
or  effect.  AuUman  <E  Taylor  Mfg.  Co.  v. 
RUihardaon,  1  Neb.  1. 

145.  (1889.)  The  certificate  of  acknowl- 
edgment as  shown  by  the  record  of  a  deed, 
was  dated  on  the  16th  day  of  August,  1872. 
while  the  deed  itself  bore  date  of  the  16tb 
day  of  October  of  the  dame  year.  It  was 
held  that  the  date  of  the  certificate  of  ac- 
knowledgment would  prevail  over  that  of 
the  deed,  and  that  the  district  court  did  not 
err  in  admitting  a  copy  of  the  record  In  evi- 
dence, when  objected  to  on  account  of  the 
discrepancy  in  dates.  Buck  v.  Oage,  27  Neb. 
306  (  43  N.  W.  110). 

146.  (1892.)  Under  the  provisions  of 
section  53.  chapter  73,  Compiled  Statutes, 
in  construing  an  instrument  conveying  real 
estate,  when  by  any  reasonable  interpreta- 
tion the  granting  clause  and  the  habendum 
can  be  reconciled,  effect  must  be  given  both. 
Rupert  V.  Penner,  35' Neb.  687  (63  N.  W*. 
598:  17  L.  R.  A.  824). 

EztrlAsic  circumstances. 

147.  (1903.)    The  description  In  a  deed 

may  be  aided  by  extrinsic  circumstances, 
Eeplinger  v.  Woolsey,  4  Unof.  282  (95  N.  W. 
1008). 

148.  (1906.)  The  construction  of  an  am- 
biguous deed  la  ascertained  from  the  lan- 
guage used  and  from  a  consideration  of  the 
situation  and  circumstances  of  the  transac- 
tion of  which  it  was  a  part.  Hart  v.  -Soun- 
der*, 74  Neb.  818  (105  N.  W.  709). 


Construction  ns  to  parties. 

149.  ( 1905. )  "Grantee"  as  used  in  a 
party  \".u:i  agreement  means  persona  to 
whom  the  real  estate  might  be  conveyed  by 
deed.  Loyal  Mystic  Legion  v.  Jone»,  73  Neb. 
342  (102  N.  W.  621). 

CondusiTaness  of  recitals. 

150.  (1902.)  When  recitals  In  a  deed  are 
of  the  essence  of  the  contract,  neither  party 
1b  permitted  to  deny  them.  McNaughton  v. 
Burke,  63  Neb.  704  (89  N.  W.  274). 

B.  Property  Conveyed. 
Property  included  In  description  In  gen- 
eral. 

151.  (1884.)  Where  there  Is  a  call-in  a 
deed,  which  was  in  fact  not  Intended  by  the 
parties,  and  Is  unambiguous,  the  intention  of 
the  parties  cannot  be  made  to  take  the  place 

of  the  call,  neither  is  parol  proof  competent 
to  locate  the  land.  Gillespie  v.  Bawyer,  15 
Neb.  536  (19  N.  W.  449);  (1900)  Pohlman  v. 
Evangelical  Lutheran  Trinity  Church,  60 
Neb.  364  (83  N.  W.  201). 

152.  (1900.)  A  definite  description  of 
lands  In  a  deed  designating  the  initial  point, 
courses  and  distances,  and  followed  by  a 
statement  of  the  number  of  acres  conveyed, 
passes  Uie  quantity  of  land  embraced  In  the 
specific  boundaries,  though  greater  or  less 
than  the  number  of  acres  stated.  Pohlman 
V.  Evangelical  Lutheran  Trinity  OfturcA,  60 
Neb.  364 -(83  N.  W.  201). 

153.  (1903.)  Where  the  owner  of  two 
adjoining  tracts  of  land  sella  one  of  them, 
the  purchaser  takes  the  tract  sold,  with  all 
the  benefits  and  burdens  which  appear,  at 
the  time  of  the  sale,  to  belong  to  it,  as  be- 
tween it  and  the  tract  which  the  vendor 
retains.  Znamanacek  v.  Jelinek,  69  Neb.  110 
(96  N.  W.  28;  111  Am.  St.  Rep.  533). 

154.  (1904.)  A  conveyance  of  land 
bounded  in  part  by  a  river  which  has 
receded  leaving  accretions  to  the  land,  with- 
out describing  such  lands  by  metes  and 
bounds,  but  by  the  number  or  numbers  by 
which  the  same  are  designated  in  the  gov- 
ernment survey,  passes  the  title,  not  only  to 
the  land  originally  constituting  the  grant 
from  the  United  States,  but  to  the  accretions 
thereto.  Topping  V-  Cohn,  71  Neb.  669  (09 
N.  W.  372).  ■ 

154a.  (1907.)  Deed  construed,  and  held 
to  convey  the  land  In  dispute.  Lamson  v. 
Village  of  Elm  Creek,  80  Neb.  369  (114  N. 
W.  277). 

154&.    (1907.)    In  a  description  of  land 
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by  metes  and  bounds  a  point  of  the  compasB 
named  in  a  surrey  may  be  construed  to 
mean  a  different  or  opposite  direction,  when 
it  appears  to  have  been  written  by  clerical 
error,  and  is  80  Inconsistent  with  the  remain- 
ing parts  of  the  description  as  to  demon- 
strate that  the  different  or  opposite  direction 
was  intended.  Hart  v.  MurdocJc,  80  Neb.  274 
(114  N.  W.  268). 

References  to  plats. 

155.  <1901.)  Where  the  official  plat  of 
the  survey  of  government  lands  shows  a 
river  as  one  boundary  of  a  certain  lot,  a  sub- 
sequent patent  for  the  lot,  describing  it  by 
number,  and  referring  lo  the  plat  on  which 
it  is  merited  as  containing  a  certain  amount, 
and  deeds,  describing  the  lot  by  number, 
passes  all  accretion  to  the  lot  up  to  their 
respective  dates.  Detonff  v.  Olsen,  63  Neb. 
327  (88  N.  W.  512). 

After-acquired  property  or  title. 

156.  (1894.)  The  state  of  Nebraska  sold 
certain  land  to  Arnold  &  Abbott  and  gave 
them  a  contract  for  a  deed.  They  platted 
the  land  Into  an  addition,  and  sold  and  con- 
veyed by  warranty  deed  lots  3  and  4  in  block 
18  of  said  addition  to  one  McCarthy,  and  he 
conveyed  said  lots  to  one  PlUsbury.  Arnold 

6  Abbott  then  assigned  their  state  contract 
to  one  Thomaa,  and  the  state  of  Nebraska 
conveyed  the  legal  title  of  all  said  land  to 
him.  Thomas  then  conveyed  the  said  lots  3 
and  4  to  Abbott.  Held,  That  the  legal  title 
of  said  lots  acquired  by  Abt>ott,  by  his  convey- 
ance from  Thomas,  passed  at  once  by  opera- 
tion of  law  to,  and  vested  In,  PiUsbury,  the 
grantee  of  McCarthy.  PilUbury  v.  Alex- 
ander, 40  Neb.  24S  (58  N.  W.  859). 

157.  (1898.)  The  general  rule  is  that  an 
ordinary  quitclaim  deed  vests  only  in  the 
erantee  such  title  or  estate  as  the  grantor 
was  at  the  time  of  the  execution  and  delivery 
of  the  deed  possessed  of;  and  If  a  grantor  in 
such  a  deed  subsequently  acquires  the  title 
to  the  real  estate  thereby  conveyed,  that  title 
does  not  Inure  to  the  grantee  in  the  quit- 
claim deed.  Hagenaick  v.  Castor,  63  Neb. 
495  (73  N.  W.  932). 

158.  (1899.)  %n  atter-aoqnired  Utle  does 
not  inure  to  the  benefit  of  the  grantee, 

where  the  deed  of  conveyance  under  which 
he  claims  has  been  canceled  and  annulled  by 
a  decree  of  court.  Troxell  V.  Btevent,  57 
Neb.  329  (77  N.  W.  781). 

159.  (1899.)  By  virtue  of  section  51, 
"hapter  73,  Compiled  Statutes,  an  after-ac- 
quired interest  In  real  estate  by  a  grantor 
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Inures  to  the  bcneSt  of  the  grantee  when 
the  deed  purports  to  convey  a  greater  Inter- 
est or  estate  than  the  grantor  owns  at  the 
time  of  the  conveyance.  Troxs'.l  v.  Stevens, 
57  Neb.  329  (77  N.  W.  781). 

160.  (1899.)  Grantee  in  a  quitclaim 
deed  takes  only  the  grantor's  existing  inter- 
est, and  the  after-acquired  title  of  bis 
grantor  In  the  property  does  not  pass  to 
grantee.  Troxell  v.  Ztevev.a,  57  Neb.  329  (77 
N.  W.  781). 

ICl.  (1905.)  If  a  grantor  of  quitclaim 
obtains  an  Instrument  that  evidences  and 
fortifies  the  very  estate  or-  interest  which  his 

deed  purports  and  was  Intended  and  effect- 
ual to  convey,  such  Instrument  inures  to 
the  benefit  of  hia  grantee,  ford  v.  Axelton, 
74  Neb.  92  (103  N.  W.  1039). 

Appurtenances. 

162.  (1888.)  On  the  29th  of  April,  1885. 
A  executed  to  B  a  lease  to  certain  real 
estate,  for  a  term  of  one  year  from  March  1, 
1886,  and  while  the  tenant  was  hi  possession, 
crop,  to  be  delivered  on  or  before  January 
1,  1886.  Under  this  lease,  B  took  possession 
of  the  premisea.  On  the  30th  day  of  April 
1885.  and  while  the  tenant  was  in  possession. 
A  sold  the  real  estate  to  C,  conveying  the 
same  by  warranty  deed  "subject  to  a  leise 
which  expires  March  1,  1886."  Held,  That 
C  was  entitled  to  the  rent  reserved;  the 
limitation  in  the  deed  only  being  Intended 
as  a  recognition  of  the  rights  of  the  lessee, 
and  a  limitation  upon  the  covenants  of  war- 
ranty contained  In  the  deed.  Eiseiep  v. 
Spooner,  23  Neb.  470  (36  N.  W.  669;  8  Am. 
St.  Rep.  128). 

Eviderce. 

163.  (1884.)  In  an  action  between 
others  than  the  original  parties  to  a  deed, 
the  Intention  of  the  parties  to  the  convey- 
ance cannot  be  inquired  into  for  the  pur- 
pose of  ascertaining  the  land  sought  to  be 
conveyed.  If  the  calls  In  the  deed  refer  to 
fixed  monuments  or  points,  nor  Is  parol 
proof  competent  to  locate  the  land.  Gilles- 
pie V.  Sawyer,  15  Neb.  536  (19  N.  W.  449). 

164.  (1894.)  Where  the  description  in  a 
deed  contains  a  call  to  and  along  a  line,  the 
true  location  of  which  Is  uncertain,  maps 
proved  to  be  in  common  and  accepted  use 
in  the  community  at  the  time  of  the  cou- 
Teyance  are  admissible  to  show  that  a  par- 
ticular line  was  In  the  community  generally 
recognized  by  the  name  nsed  in  the  deed. 
Hanlon  v.  Union  P.  R.  Co.,  40  Neb.  62  (58 
N.  W.  590). 
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165.  (1894.)  Where  the  description  In 
a  deed  contains  a  call  to  and  along  a  line, 
the  true  location  of  which  is  uncertain, 
parol  evidence  is  admlsaible  to  show  that  at 
the  time  of  the  conveyance  a  particular  line 
was  in  the  community  generally  recognized 
by  the  name  used  in  the  deed.  Hanlon  «. 
Union  P.  R.  Co.,  40  Neb.  52  (58  N.  W.  590). 

166.  (1903.)  The  description  in  a  deed 
may  be  aided  by  extrinsic  evidence.  Kep- 
linger  v.  Woolaev,  4  Unot.  282  (93  N.  W. 
1008). 

C.  Estates  and  Interests  Created. 

Effect  of  conveyance  subject  to  mortgage, 
see  Mortgages,  §§  300-302. 

Reformation  of. deed  to  cover  property 
intended  to  be  conveyed,  see  Reformation  of 
Instrument,  I  2. 

Opexatlon  of  quitclaim  deed. 

Effect  as  to  after-acquired  title,  see  ante, 
SS  160,  161. 

167.  (1889.)  A  husband  and  wife  being 
In  possession  of  a  homestead  which  was 
heavily  mortgaged,  and  the  husband,  being 
Bick  and  about  to  die,  executed  a  Quitclaim 
deed  of  said  homestead  to  his  brother  for 
the  purpose  of  enabling  him  to  settle  up  the 
estate  without  expense.  The  wife  at  first 
refused  to  sign  the  deed,  alleging  that  it 
would  deprive  her  of  her  rights  In  the 
estate,  but  upon  the  assurance  of  persons 
employed  by  the  grantee  to  procure  the  deed, 
In  effect  that  she  would  lose  none  of  her 
rights  thereby,  she  was  induced  to  sign  and 
acknowledge  the  deed.  Beld,  That  the 
grantee  was  bound  by  the  representations  of 
the  persons  obtaining  the  deed  for  him. 
Barker  v.  Barker,  27  Neb.  135  (42  N.  W. 
889). 

168.  (1897.)  Covenants  of  warranty  not 
broken  when  made  pass  with  the  title,  un- 
affected by  the  fact  that  the  conveyances  are 
by  quitclaim  deed.  Walton  v.  Campbell,  51 
Neb.  788  (71  N.  W.  737):  (1899)  Troxell  v. 
Stevent,  57  Neb.  32»  (N.  W.  781). 

169.  (1898.)  A  quitclaim  deed  for  realty 
passes  all  the  Interest*  of  grantor  at  date  of 
delivery,  in  absence  of  a  contrary  intent. 
Leavitt  v.  Bell.  55  Neb.  57  (76  N.  W.  524). 

170.  (1898.)  A  deed  of  quitclaim  passes 
only  the  Interest  of  the  grantor,  subject  to 
any  equities  which  might  be  enforced 
against  him.  Arlington  Mill  &  Elevator  Co. 
V.  Tate»,  57  Neb.  286  (77  N.  W.  677). 

171.  (1903.)    The  quitclaim  deed  of  an 


owne^  purporting  to  convey  all  his  interest 
in  land,  carries  not  only  his  interest  in 
possession,  but  also  any  reversionary  rights 
in  the  same  land  which  he  holds  subject  to 
a  then  existing  dower  estate.  Curtis  v.  Zu- 
tavem,  67  Neb.  183  (93  N.  W.  400). 

172.  (1903.)  Owners  of  land  who  have 
■given  quitclaim  deeds  to  all  their  Interest  in 

the  land,  and  have  suffered  a  decree  in  par- 
tition against  them  that  their  grantee  holds 
title  to  the  land  so  conveyed  and  have  al- 
lowed in  such  action  of  partition  one-third 
of  the  net  proceeds  of  the  sale  to  be  paid 
to  the  purchaser  of  the  dower  estate,  to  be 
held  by  him  during  the  life  of  the  doweress, 
r.re  estopped  to  assert  any  claim  accruing 
before  the  partition  proceedings  to  the  re- 
version of  the  dower.  Curtis  v.  Zutavern, 
67  Neb.  183  (93  N.  W.  400). 

Particular  words  or  terms. 

173.  (1876.)  Where  a  judgment  creditor 
conveys  his  interests  to  his  son  aad  the 
debtor  as  tenants  in  common,  and  the  judg- 
ment debtor  is  to  buy  in  an  outstanding 
title  in  hlms^f  and  the  other  as  tenants  in 
common,  such  deed  conveys  only  the  Inter- 
ests of  thn  grantor  in  the  premises,  and  does 
not  assign  any  Interest  In  the  judgments. 
Mills  V.  Miller,  4  Neb.  441. 

174.  (1885.)  Where  land  was  conveyed 
by  husband  and  wife  by  warranty  deed  to 
trustees  appointed  by  the  will  of  her  father, 
(or  the  "sole  and  separate  use  and  benefit" 
of  the  wife,  etc.,  the  consideration  being  de- 
rived from  the  father's  estate,  4  provision 
in  the  deed  that  the  husband  "shall  have 
the  right  to  occupy,  farm,  and  control  said 
lands  for  her  (the  wife)"  does  not  create 
any  estate  in  him,  where  there  Is  no  fraud. 
Pemberton  u.  Pollard,  18  Neb.  436  (25  N. 
W.  582). 

175.  (1903.)  A  conveyance,  before  the 
partition  proceedings,  by  one  of  the  owners 
of  the  land  to  a  brother,  though  purporting 
to  convey  all  his  Interest,  where  by  its  other 
terms  and  the  circumstances  It  is  dear  that 
only  a  trausfer  of  an  interest  obtained  by 
purchase  was  Intended,  and  where  the  de- 
cree of  partition  so  finds,  will  be  held  to 
convey  the  purchased  interest  only,  and  not 
the  one  inherited.  Curtis  v.  Zutavern,  67 
Neb.  183  (93  N.  W.  400). 

Iiife  estates. 

176.  (1892.)  The  premises  of  a  deed 
were  "do  hereby  grant,  sell,  and  convey  unto 
J.  P.  C."    The  habendum  clause  was  "to 
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have  and  to  hold  said  premlaes.  with  the 
appurtenances,  nnto  the  said  J.  P.  C.  for 

and  during  the  term  of  his  natural  life,  and 
at  his  decease  the  same  shall  descend  in 
equal  shares  to  his  children,"  naming  them. 
Held,  That  the  deed  conveyed  a  life  estate 
to  J.  P.  C,  with  remainder  to  his  children 
therein  mentioned.  Rupert  v.  Penner,  3S 
Neb.  587  (63  N.  W.  Bd8;  1?  L.  R.  A.  824). 

Bstoppel  to  deny  aatate  conveyed. 

177,  178.  (1898.)  Whatever  be  the  form 
or  nature  of  the  conveyance  of  real  property, 
If  tbe  grantor  therein  sets  forth  on  the  face 
of  such  Instrument  by  way  of  recital  or 
averment,  either  In  express  terms  or  by 
necessary  implication,  that  he  is  seized  or 
possessed  of  a  particular  estate  in  the  prem- 
ises conveyed,  tben  such  grantor  and  all 
persons  claiming  under  him  are  ever  after- 
ward estopped  from  denying  that  he  was  so 
seized  and  possessed  at  the  time  he  made 
such  conveyance.  Such  an  estoppel  operates 
upon  the  estate  and  binds  an  after-acquired 
title  as  between  parties  and  privies.  Hagen- 
sick  V.  Castor,  53  Neb.  495  (73  N.  W.  932); 
(1903)  Omaha  B.  4e  T.  R.  Co.  v.  Whitney,  68 
Neb.  399  (99  N.  W.  625). 

179.  (1898.)  In  1887  the  children  of 
George  H.  Ohler,  believing  him  dead,  par- 
titioned among  tbemselves  his  real  estate, 
by  quitclaim  deeds  from  one  to  another, 
each  deed  reciting  that  the  grantor  "i>eing 
one  of  the  three  heirs  of  (3eorge  H.  Ohler." 
In  1891  Ohler  died  owning  this  real  estate 
and  it  descended  to  his  heirs,  the  three 
children  who  had  already  partitioned  it 
Held.  That  the  recital  in  the  quitclaim 
deeds,  "being  one  of  the  three  heirs  of 
George  H.  Ohler,"  was  not  a  mere  deacriptio 
persona  of  the  grantor,  but  an  assertion  by 
such  grantor  that  he  was  then  an  heir  at 
law  of  Ohler,  and  the  grantors  had  by  such 
recital  estopped  themselves  and  those  claim- 
ing under  them  from  asserting  that  they 
were  not  heirs  of  George  H.  Ohler  in  1887, 
and  from  asserting  the  title  to  the  land 
which  they  acquired  by  his  death  In  1891, 
against  the  grantees  In  said  quitclaim  deeds 
and  those  claiming  under  them.  Hagensick 
V.  Castor,  53  Neb.  495  (73  N.  W.  932). 

D.  Exceptions  and  Beservatlona. 

Construction  and  operation  of  exceptions. 

180.  (19(12.)  A  recital  in  a  deed  of  con- 
veyance that  it  is  subject  to  certain  mort- 
gages, described  therein,  is  notice  to  all 
persons  claiming  through  or  under  such 


deed  of  such  facts  as  might  be  ascertatawd 
reasonably  by  'Investigmtlon  of  the  rerora 
and  following  up  the  Information  Imparted 
thereby.  Carter  v.  Leonard,  65  Neb.  670  (91 
N.  W.  574). 

181.  (1902.>  A  recital  In  a  deed  that  it 
is  subject  to  a  certain  mortgage  Is  not  leas 
constructive  notice  because  contained  in  and 
a  part  of  an  agreement  to  pay  the  mortgages 
referred  to.  Carter  v.  Leonard,  65  Ndi.  670 
(91  N.  W.  674). 

182.  (1902.)  Where  a  mortgage  Is  of 
record,  which  might  reasonably  be  taken  to 
be  one  of  those  referred  to  In  a  recital,  in  a 
deed  that  it  was  subject  to  the  mortgage, 
one  claiming  through  the  deed  is  bound  to 
Inquire,  and  cannot  avoid  such  duty  became 
of  an  error  la  the  description,  which  ren- 
ders it  somewhat  doubtful  what  tract  is  In- 
tended. Carter  v.  Leonard,  66  Neb.  670  (91 
N.  W.  574). 

Validity  of  xM«rvatiims. 

183.  (1S99.)  A  raservatlon  In  a  deed  Is 
ineffectual  to  create  title  In  a  stranger  to 

the  conveyance,  but  may,  when  so  intended 
by  the  parties,  operate  as  an  exception  to 
the  grant.  Buchard  v.  Walther,  68  Neb.  539 
(78  N.  W.  1061). 

184.  (1899.)  A  conveyance  by  warraotr 
deed  to  B,  with  a  reservation  of  a  life  estate 
in  the  grantor,  and  after  the  death  of  tlie 
latter  a  life  estate  to  C,  a  stranger  to  the 
deed,  conveys  no  estate  to  C.  since  a  reaer 
vatlan  in  a  deed  Is  ineffectual  to  create  title 
In  a  stranger  to  the  conveyan?e.  Buchard 
V.  Walther,  58  Neb.  539  (78  N.  W.  1061). 

E.  Conditions  and  Bestrietions. 
Conditions  running  with  the  land. 

185.  (1903.)  A  condition  In  a  deed  con- 
veying real  estate  by  which  it  Is  provided 
"That  no  malt,  spirituous  or  vinous  liquors 
shall  be  kept  or  disposed  of  on  the  premises 
conveyed,  and  that  any  ylolatlon  of  Uils 
condition,  either  by  the  grantee  or  any  per- 
son claiming  rights  under  htm  or  her,  sball 
render  the  conveyance  void,  and  cause  tbe 
premises  to  revert  to  the  grantor,  his  heirs 
and  assigns,"  is  a  valid  condition  subse- 
quent which,  until  broken,  runs  with  (he 
land.  Jetter  v.  Lyon,  70  Neb.  429  (97  N. 
W.  696). 

Effect  of  breach. 

186.  (1884.)  A  purchased  of  B  a  certain 
lot,  paying  therefor  $50  in  cash,  and  agree- 
ing in  the  deed  as  part  of  the  consideration 
to  erect  a  building  of  a  certain  deserlptioo 
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tbereon.  Held,  That  B  was'  entitled  to  the 
performanuo  of  the  contract,  and  In  case  of 
the  failure  of  A,  after  a  reasonable  time 
uiHjn  tendering  back  the  money  received,  to 
a  rescission.  WiUard  v.  Ford,  16  Neb.  543 
(20  N.  W.  859). 

187.  (1903.)  On  breach  of  a  condition  in 
a  deed  that  no  intoxicating  liquors  should 
be  kept  or  sold  on  the  premises,  the  grantor. 
If  living,  or,  if  dead,  his  heirs,  may  claim  a 
reversion  of  the  estate  and  can  maintain  an 
action  in  ejectment  to  recover  It.  Jetter  v. 
Lyon,  70  Neb.  429  (97  N.  W.  596). 

KeleaM  or  waiver  of  condition. 

188.  (1903.)  A  condition  in  a  deed 
against  the  sale  of  intoxicating  liquors  on 
the  premises  Keld  oot'waived  by  the  grantor 

by  subsequent  conveyances  of  other  property 
withluo  similar  conditions.  Jetter  v.  Lyon, 
70  Neb.  429  (  97  N.  W.  696). 

F.  Loss  or  Selinquishment  of  Bights. 
HeclcUvery  of  deed  to  grantor. 

183.  (1886.)  Where  a  deed  of  convey- 
ance of  real  estate  is  executed  and  delivered 
to  a  purchaser,  such  execution  and  delivery 
vests  the  title  of  the  grantor  In  the  grantee 
and  a  redelivery  or  surrender  of  the  deed 
unaccompanied  with  the  purpose  of  rescind' 
ins  and  annulling  the  contract  of  purchase 
will  neither  divest  the  grantee  of  the  title 
nor  operate  as  an  estoppel  against  him. 
Bunz  V,  Comeliut,  19  Neb.  107  (26  N.  W. 
621). 

IflO.  (1S99.)  The  surrender  of  an  un- 
recorded deed  by  the  grantee  to  the  grantor 
will  not  reinvest  the  title  in  the  latter. 
Broi:;n  v.  Hartman,  67  Neb.  341  (77  N.  W. 
776). 

Destmction  or  loss  of  deed, 

191.  (1896.)    The  loss  or  destruction  of 

a  deed  after  delivery  thereof,  does  not  divest 
the  title  of  the  grantee.  Brown  v.  Wester- 
field.  47  Neb.  399  (66  N.  W.  439;  53  Am.  St. 
Rep.  532). 

192.  (1899.)  The  destruction  of  a  deed, 
after  lt3  delivery,  does  not  divest  the  title 
cf  the  trantee.  Brown  v.  Uartman,  57  Neb. 
£41  (77  N.  W.  776). 

IV.  PX^ADINO  AKD  EVIDENCE. 

Pleading. 

193.  (1896.)  An  allegation  In  a  pleading 
that  the  grantor  "made  and  executed"  a 
deed,  Includes  all  acts  essential  to  the  com- 
pletion of  the  muniment  of  title,— the  deliv- 


ery of  the  instrument  to  the  grantee  as  well 
as  the  signature  of  the  grantor.  Brown  v. 
Wetterfleld,  47  Neb.  399  (66  N.  W.  489;  53 
Am.  St.  Rep.  532). 

195.  (18&S.)  In  an  action  for  damages 
for  a  breach  of  the  covenant  against  incum- 
brances contained  In  a  deed,  an  answer 
charging  that  the  deed  executed  hy  the 
grantors  does  not  contain  a  correct  expres- 
slcn  of  the  Intention  of  the  parties  In  regard 
to  the  transaction  suQclently  alleges  the  mu- 
tuality of  the  mistake.  Hotaling  v.  TecUTn- 
sch  Nat.  Bank,  56  Neb.  5  (75  N.  W.  242) 

195.  (1902.)  In  a  suit  to  cancel  a  con- 
veyance by  an  old  man  a'leged  to  have  been 
of  weak  mind,  allegations  that  the  defend- 
ant represented  that  the  grantor's  son  and 
son-in-law  were  conspiring  to  defraud  blm 
of  his  land;  that  tUcy  were  intending  to 
bring  an  action  against  him  and  would  be 
able  to  procure  a  Judgment  by  false  evi- 
dence, ani  c=,use  the  land  to  be  sold  to  uat- 
Isfy  it  un'ess  conveyed  to  the  defendant; 
that  the  defendant  promiasd  to  hold  the 
land  in  trust  and  rescnvey  It;  that  such  rep- 
resentations wer'S  false;  that  the  conveyance 
was  without  consideration;  and  ttuit  it  was 
procured  by  said,  false  representations  fn 
consequence  of  the  extreme  old  age.  mental 
weakness  and  childishness  of  the  grantor, 
state  a  cau?e  of  action.  Bennett  v.  Benn*'f*., 
65  Neb.  432  (91  N.  W.  409). 

Presumptions  and  burden  of  proof. 

196.  (1879.)  The  posstssloa  of  a  deed 
by  the  grantee,  i^i  the  absence  of  opposing 
clrci'mstances,  li  prima  fccie  evidence  of  de- 
livery, and  the  burden  of  prcof  Is  on  him 
who  disputes  this  presumption.  Rolterts  v. 
Swearingen.  8  Neb.  363. 

197.  (1892.)  When  a  deed,  which  is 
beneficial  In  its  character  to  the  grantee 
named  therein,  is  properly  acknowledged 
and  recorded,  the  presumption  of  law  is  that 
it  was  delivered  by  the  grantor  and  ac- 
cepted by  the  grantee.  Bowman  v.  Griffith. 
35  Neb.  361  (53  N.  W.  140). 

198.  (1892.)  Identity  of  the  name  of  a 
grantor  'Or  grantee  Is  prima  facie  evidence 
of  Identity  of  the  person.  Ifupert  v.  Pen- 
ner,  35  Neb.  B87  (53  N.  W.  578;  17  L.  R.  A. 
824). 

199.  (1902.)  The  circumstances  under 
which  a  conve-  anr-e  was  made,  the  condition 
of  the  grantor  at  the  time,  and  the  injustice 
to  him  and  his  heirs  I*  It  is  upheld,  may  be 
such  as  to  cast  upon  the  grantee  the  bur- 
den of  showing  that  it  is  untainted  with 
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undue  Influence,  Imposition,  or  fraud,  but 
is  the  intelligent  and  deliberate  act  ol  the 
grantor.  Bennett  v.  Bennett,  65  Neb.  432 
(91  N.  W.  409). 

Admissibility  of  evidence. 

200.  (1892.)  'Where  a  deed,  beneficial  to 
the  grantee,  recites  that  It  Is  executed  for 
the  purpose  of  correcting  an  error  in  a  prior 
deed  between  the  same  parties,  the  record 
thereof  is  evidence  of  the  facta  therein  re- 
cited. Boicman  v.  Orifflth,  35  Neb.  361  (53 
N.  W.  140). 

 Execution,  existence  and  identity. 

201.  (18S4.)  When  a  deed  Is  introduced 
in  evidence,  and  it  Ib  shown  by  sufficient  tes- 
timony that  the  alleged  grantor  has  been 
absent  from  the  ^te  and  his  whereabouts 
unknown  for  more  than  ten  years,  and  a 
claim  of  title  under  such  deed  Is  made  for 
the  flrst  time,  the  alleged  deed  baring  ex- 
isted more  than  twenty-three  years,  the  ad- 
mission of  evidence  impeaching  the  deed  as 
a  forgery  held  competent  Snyder  v.  Jen- 
nin0$,  15  Neb.  372  (19  N.  W.  BOl). 

202.  (1892.)  When  attesting  witnesses 
are  absent  from  the  county  in  which  the  ac- 
tion is  pending,  the  execution  of  the  Instru- 
ments in  question  may  be  proved  by  any 
other  competent  evidence.  BueianaH  v.  Wise, 
34  Neb.  695  (52  N.  W.  163). 

203.  (1892.)  The  absence  of  the  attest- 
ing witnesses  to  an  instrument  may  be 
established  like  any  other  facta.  It  Is  suffi- 
cient to  prove  facta  from  which  a  presump- 
tion will  arise  that  they  are  absent  from  the 
county.  Buchanan  v.  Wite,  34  Neb.  695  (52 
N.  W.  163). 

204.  (1892.)  Testimony  of  an  old  resi- 
dent Of  the  county  that  he  had  never  beard 
of  the  witnesses  to  a  certain  deed  in  contro- 
versy, coupled  with  the  fact  that  their  attes- 
tation was  made  in  another  state,  ts  suffi- 
cient to  raise  a  presumption  that  such 
witnrsses  are  absent  from  the  county  and  to 
authorize  proof  of  the  execution  of  the  deed 
by  other  evidence.  Buchanan  v.  Wise,  34 
Neb.  095  (52  N.  W.  163). 

'      —  Capacity  of  grantor. 

205.  (1906.)  The  fact  that  the  attending 
physician  prescribed  certain  drugs  for  a  pa- 
tient which  are  used  in  the  treatment  of 

mental  diBorders  is  not  competent  evidence 
tending  to  estalilL'^h  the  insanity  of  the  pa- 
tient. Ames  V.  Ames.  75  Neb.  473  (106  N. 
W.  584). 

306.    (1906.)    In  a  suit  by  one  of  the  rep- 


resentatives of  a  deceased  person  to  set  aside 
a  conveyance  made  by  the  deceaaed  «  tbe 
ground  that  he  was  mentally  Incompetent  to 
execute  such  conveyance,  an  answer  filed  br 

the  deceased  in  a  suit  pending  In  bis  Ule- 
tlme,  in  whlcj  he  averred  that  st  the  time 
of  executing  tte  coiir^ct  then  ia  suit  be  waa 
suffering  from  meatal  and  physical  prostra- 
tion, and  ffo»  compos  m::  is  inadmlt- 
slble  in  evidence  on  tLe  question  of  the  men- 
tal  capacltr  of  the  grantor.  Ames  v.  Inet, 
75  Neb.  473  (106  N.  W.  584). 

207.  (1906.)  On  the  trial  of  the  caase, 
where  a  non-expert  witness  was  aaked  io 
state  whether-  the  grantor  was  able  to  coa- 
verse  Intelligently  on  any  particular  anb- 
Ject  for  any  length  of  time,  the  witness  bar- 
ing given  the  conversations  and  described 
the  conduct  of  the  grantor,  it  was  for  the 
court  to  draw  inferences  therefrom  as  to  hh 
inability  to  converse  Intelligently.  Am  v. 
Ames,  75  Neb.  473  (106  N.  W.  484). 

Fraud. 

208.  (1872.)  Fraud  may  be  shown  io  u 
action  of  ejectment  to  avoid  a  deed.  Frmk- 
lin  V.  KelJev,  2  Neb.  79. 

 Performance  or  breach. 

209.  (1902.)  In  an  action  by  a  gniDiec 
of  a  deed  against  his  grantor  to  reoorer  lor 
a  breach  of  covenant  against  IncumbraDces. 
parol  evidence  is  Inadmissible  to  show  that 
taxes  were,  by  contemporaneous  oral  agree- 
ment,  excepted  from  the  terms  of  the  Ceed. 
Stanisics  v.  McMurtry,  64  Neb.  761  (90  N. 
W.  884). 

Weight  and  sufflclency. 

210.  (1893.)  A  reciUl  in  a  deed  of  re- 
cent date  that  the  grantors  are  the  bein  at 
law  of  a  former  owner  of  the  lan()s  thereiD 
described.  Is  not  sufficient  evidence,  u 
against  a  utranger  to  the  Instrument,  <a  the 
death  of  the  supposed  ancestor,  or  that  ue 
persons  who  executed  the  deed  are  bis  heirs, 
and  hence  is  insufficient  to  prove  title  in  the 
grantee.  McMurtry  v.  Keifner.  36  Neb.  521 
(54  N.  W.  844). 

211.  (1901.)  A  deed,  unaided  by  other 
proof,  is  not  ordinarily  evidence  of  title  to 
land  described  therein.  Lesievr  p.  Custer 
Vounty,  61  Neb.  612  (85  N.  W.  892). 

—  Fxecntlon. 

212.  (1899.)  Evidence  examined,  and 
held  to  sustain  a  finding  that  a  deed  was 
forged.  Littdaoy  v.  Poimtfr.  58  Neb.  168  (7S 
N.  W.  371). 

218.    (1902.)    Bvldence    examined,  aad 
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held  to  sustain  the  findings  of  tbe  trlr.'  court 
that  the  premises  In  controvefr^  were  the 
homestead  of  the  appellee,  and  that  she  did 
not  voluntarily  execute  tbe  deed  of  convey- 
ance.  BHm&r  v.  Alhright^  64  Neb.  249  (89 
N.  W.  809). 

214.  (1907.)  Evidence  examined,  and 
found  insufficient  to  support  a  finding  that 
the  name  of  a  grantee  was  Inserted  without 
authority  in  a  deed  legular  upon  Its  face, 
and  that  the  same  was  intended  as  a  mort- 
gage. Butler  V.  Peterson,  79  Neb.  715  (116 
N.  W.  515). 

 Delivery  and  acceptance. 

216.  (1888.)  Where  the  evidence  as  to 
tbe  delivery  of  a  deed  Is  conflicting  and 
nearly  equally  balanced,  and  the  court  be- 
low found  In  favor  of  delivery,  such  finding 
win  not  be  set  aside  as  being  against  the 
weight  of  evidence.  Stnith  v.  Meearvey^  22 
Neb.  756  (36  N.  W.  137).  • 

216.  (1S93.)  Where  by  the  terms  of  a 
deed  a  grantee  assumes  a  debt  secured  by  a 
mortgage  on  the  land  and  the  grantee  de- 
nies tbe  debt  and  tbe  delivery  of  the  deed, 
to  bind  such  grantee  the  proof  must  show 
an  actual  delivery,  from  which.  If  he  re- 
tains the  deed,  an  acceptance  may  be  pre- 
sumed. Very  clear  proof  will  be  required 
where  the  property  conveyed  Is  of  much  less 
value  than  Uie  Incumbrance  which  it  Is  al- 
leged tbe  grantee  assumed.  Stuart  v.  Her- 
vey.  36  Neb.  1  (53  N.  W.  1032.) 

217.  (1893.)  The  finding  of  tbe  trial 
court  that  the  deed  executed  by  the  plaintiff 
and  deposUed  in  escrow  with  a  third  person, 
to  be  delivered  to  the  vendee  on  the  per- 
formance by  the  latter  of  certain  conditions, 
was  delivered  by  the  depository  in  escrow 
by  instructions  of  the  vendor  before  the  con- 
ditions of  the  holding  had  been  complied 
with,  considered  to  be  sustained  by  the  evi- 
denee  In  the  case.  Eggleston  v.  Polloch,  38 
Neb.  188  (56  N.  W.  805). 

218.  (1898.)  The  mere  circumstance  that 
a  deed  was  found  among  tbe  papers  of  the 
deceased  grantor  named  In  It  held  to  be 
without  significance.  In  view  of  the  fact  that 
such  grantor — a  resident  of  Nebraska — had. 
since  tbe  making  of  tbe  deed,  been  consti- 
tuted by  the  grantee — a  resident  of  New 
York — hts  attorney  in  fact  to  sell,  manage, 
and  convey  the  property  described  in  such 
deed.  Chiatin  v.  MtcheUon,  55  Neb.  22  (75 
N.  W.  153). 

219.  (1898.)  The  fact  that  a  deed  of 
conveyance  has  been  recorded  affords  prima 


facte  eridence  of  its  delivery,  which  Is  a 
question  of  fact.    Gustin  v.  MtcheUon,  66 

Neb.  22  (75  N.  W.  153). 

220.  (1898.)  The  Introduction  in  evi- 
dence of  a  recorded  deed  by  the  grantee 
mentioned  therein  in  support  of  his  claim 
of  title  to  the  property  Is  sufficient  to  es- 
tablish his  acceptance  of  such  deed.  Ameri- 
can Fire  Ins.  Co.  v.  Landfare,  56  Neb.  482 
(76  N.  W.  1068). 

221.  .  (1901.)  The  presumption  of  law  of 
the  delivery  of  a  deed  of  conveyance  on  the 
date  of  its  execution  is  overcome  by  proof 
of  a  manual  delivery  and  acceptance  by  the 
grantee  at  a  subsequent  date,  where  there 
is  nothing  warranting  a  conclusion  that  a 
delivery  was  intended  by  the  grantor  prior 
to  the  time  of  the  manual  delivery.  Blair 
State  Bank  v.  Bunn,  61  Neb.  464  (86  N.  W. 
527). 

222.  (1903.)  Evidence  examined,  and 
found  sufficient  to  sustain  the  conclusions 
of  the  trial  court  that  the  deed  In  question 
was  a  foi^ery.  Mavity  v.  Stover,  68  Neb. 
602  (94  N.  W.  834). 

222a.  (1908.)  In  an  action  to  set  aside 
a  conveyance  on  the  ground  that  the  deed 
had  not  been  delivered,  the  evidence  held 
sufficient  to  sustain  a  Judgment  for  plaintiff. 
Wetherell  v.  Adams,  80  Neb.  684  (114  N.  W. 
778). 

'  '  ConsideratioiL 

223.  (1895.)  An  alleged  agreement  to 
pay  an  existing  mortgage,  as  part  of  the  con- 
sideration for  the  conveyance  of  mortgaged 
premises,  Is  not  established  by  recitations 
in  the  deed  of  conveyance  that  such  deed  Is 
subject  to  said  mortgage,  nor  a  mere  recita- 
tion that  said  mortgage  Is  part  of  the  fon- 
sideratlon  or  purchase  price.  Qreen  v.  Hall, 
46  Neb.  89  (63  N.  W.  119). 

224.  (1895.)  A  binding  assumption  of 
tbe  payment  of  a  mortgage  by  the  grantee 
in  a  deed  which  merely  recites  tbe  existence 
of  such  mortgage  on  tbe  premises  conveyed, 
and  that  such  mortgage  Is  a  part  of  the  con- 
sideration or  purchase  price,  cannot  be  es- 
tablished by  proof  that  subsequent  to  the 
execution  of  such  deed  the  grantee  therein 
named,  orally,  and  without  consideration, 
promised  the  mortgagee  that  he  would  pay 
such  mortage.  Green  v.  Hall,  46  Neb.  89 
(63  N.  W.  119). 

 Validity. 

225.  (1881.)  Evidence  held  sufficient  to 
show  that  deed  executed  by  person  under 
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arrest,  was  obtained  by  duress.  McCullep 
V.  Jtmet,  11  Neb.  613  (9  N.  W.  695). 

226.  (1892.)  Upon  the  facts  stated,  held, 
that  the  deed  tor  the  plaintiff's  land  was  ob- 
tained by  fraudulent  professions  of  friend- 
ship and  undue  Influence,  and  the  Judgment 
of  the  court  below,  setting  It  aside,  was 
right.  Kithcart  v.  Larimore,  34  Neb.  273  (51 
N.  W.  768).  , 

227.  (1892.)  In  an  action  to  set  aside  a 
deed  made  by  a  father  In  his  dotage  to  his 
youngest  son,  held,  that  the  testimony 
tended  to  show  undue  Influence  on  the  part 
of  the  son,  and  that  the  father  was  not  In  a 
mental  condition  to  transact  Important  busi- 
ness. Loder  V.  Loder,  34  Neb.  824  (52  N. 
W.  814). 

228.  (1895.)  Evidence  discussed  held  in- 
sufficient to  show  plaintiff's  right  to  have  a 
conveyance  executed  by  her  canceled  on  ac- 
count of  fraud,  duress,  and  undue  Influence. 
Firestein  v.  Harwich,  43  Neb.  4S3  (fil  N.  W. 
592). 

229.  (1896.)    Evidence  In  an  action  to 

cancel  a  deed  from  a  mother  to  a  son  held 
to  sustain  a  decree  for  defendant,  luitt  v. 
Dewey,  47  Neb.  196  (66  N.  W.  288). 

230.  (1896.)  Evidence  AeM.  to  sustain  a 
decree  that  a  deed  was  not  procured  by 
fraud  and  duress.  Stochl  v.  Catey,  48  Neb. 
786  (67  N.  W.  783). 

231.  (1904.)  Evidence  in  an  action  to 
set  aside  certain  deeds  made  by  an  old  man 
to  a  woman  claiming  to  be  his  wife  held  not 
to  show  such  total  want  of  understanding, 
or  such  mania,  affecting  the  transactions  In 
question,  as  to  avoid  the  deeds  and  marriage 
of  the  grantor  for  Insanity,  in  the  absence 
of  fraud  or  undue  Influence.  Atdrieh  v. 
Stern.  71  Neb.  33  (98  N.  W.  445). 

232.  (1904.)  Evidence  held  suflSclent  to 
avoid,  for  undue  Influence,  the  deeds  con- 
cernlng  all  his  property,  of  the  value  of 
many  thousand  dollars,  made  by  a  frail  old 
man,  who  had  shown  symptomi  of  dementia, 
to  bis  housekeeper,  without  consideration. 
AMrich  V.  Steen.  71  Neb.  33  (98  N.  W.  445). 

233.  (1905.)  Evidence  In  an  action  to 
cancel  a  deed  in  blank,  delivered  to  a  real 
estate  broker,  who  was  to  obtain  the  signa- 
ture of  plaintiff's  wife,  held  to  sustain  a  de- 
cree for  defendant.  Luras  v.  Cass  County 
Hecorder.  75  Neb.  351  (106  N.  W.  217). 

DE  FACTO  CORPORATIONS. 

See  Corporations,  IS  26-29. 


DE  FACTO  OFFICERS. 
£ee  Offlceit,  SS  7-9. 

DEFAULT. 

See  Judgment,  58  39-112. 

Ruling  on  moUon  for  defaalt  u  flmtl  <l^ 
der.  Bee  Appeal  and  Error,  {{ 116,  ill. 

DEFENSES. 
To  action  on  negotiable  instmnent,  w 
Bills  and  notes,  H  420-445. 

To  actioa  for  divorce,  see  IHvone  atii  ilf- 
mony,  S8  23-37. 

To  suits  by  property  owners  os  condemiu- 
tion  proceedings,  see  Eminent  ftoairii, 
ii  276-279. 

Acts  for  false  Imprisonment,  see  Fake  fn- 
prisonment,  Sfi  10-14. 

To  action  to  set  aside  trsnsfer  as  fTMdn- 
lent,  see  Fraudulent  Conveyances,  H3S1-3M. 

To  prosecution  for  sale  of  silultaittd 
food,  see  Food,  i  13. 

To  action  on  foreign  judgment,  see /irdtr- 
ments,  85  926-929. 

Proving  truth  as  defense  for  abel.  m 
Libel  and  Slander.  |  42. 

Inconsistent  defenses,  see  Pleadinn,  tl  113- 
117. 

To  revival  of  judgment,  see  Jt^mat, 
H '847-854. 

To  replevin,  see  Replevin.  S8  73-76l 

DELIVERY. 

Of  promlssoiy  note,  see  Bills  end  Soto. 
81 14-16. 

Of  goods  by  carrier,  see  Carriers,  II.  D; 
S8  144-151. 

Of  contract,  see  Contrads,  826. 
Of  deeds,  see  Deeds,  |$  98-116. 
Effect  of  fraud  In  delivery  of  Instnuneat 
held  in  escrow,  see  Escrow,  88  T-9. 

Of  Indemnity  bond,  see  Indemnity,  ||a 
12. 

Of  Insurance  policy,  see  Insurance.  jSS. 
Of  mortgage,  see  Mortgages,  II93-9S. 
Of  ofltcial  bond,  see  Officers,  iSlfiMSS- 
Of  property  to  plaintiff  In  replerin,  see 
Replevin,  8  184. 

Of  goods  sold,  see  Soles.  68 138-161. 

DEMAND. 

For  payment,  of   negotiable  iDStnuimt. 
see  Bills  and  Notes.  88  317-357. 
For  Jury,  see  Jury,  |8  36,  37. 
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Ai  affecting  statute  of  limitations,  see 
LimiUOion  of  Action.  ^ 

Necessity  of,  as  prerequisite  to  mandamus, 
see  Mandamus,  SS  40-43. 

Sufficiency  of  aU^tlon  of  demand,  see 

Pleading,  IS  71-72. 

Condition  precedent  to  replevin,  see  Re- 
jilevin,  {<  S9-72. 

Condition  precedent  to  recovery  of  taxes 
paid,  see  Taxation,  IS  472,  473. 

Condition  precedent  to  action  for  conver- 
sion, see  Trover  and  Conaergion,     33,  84. 

DEMONSTRATIVE  EVIDENCE. 
In  civil  actions,  see  Evidence,  fiS  203-212. 


in  criminal  prosecutions,  see  Criminal 
Lato,  X,  E. 

DEMURRAGE. 

See  Carriers.  S  119. 

DEMURRER. 
In  particular  actions  or  proceedings,  see 
specific  topics. 

In  civil  actions,  see  Pleading,  SS  213-273. 

In  action  before  Justice  of  the  peace,  see 
Justices  of  the  Peace,  S  131. 

DENIAL. 
In  pleading,  see  Pleading,  }f  118-162. 

DEPARTURE. 
In  pleading,  see  Pleading,  S9  173-185. 


DEPOSITARIES. 

ANALYSIS. 

Nature  of  contract,  (  1. 
Statutory.  proTialons,  ii  2,  3. 
Appointment  and  designation,  §S  4-6. 
Bond,  58  7-lla. 

Liability  of  depositary  in  general,  §S  12,  13. 


Cbosb-References. 
See,  also.  Bailment;  Deposits  in  Court. 

Delivery  of  Instruments  in  escrow,  see 

Etcrow. 

Deposits  in  banks,  see  Bank*  and  Banking, 
n  125-217.  ^  ^ 

Deposits  In  Insolvent  bank,  see  Banks  and 
Banking,  §8  152-155. 

Of  county  funds,  see  Counties,  86  411-419. 

Compelling  deposit  of  public  funds,  see 
Mandamus,  88  169,  170. 

Deposit  of  deed  as  mortgage,  see  Mort- 
gages, a  38-72. 

Nature  of  contract. 

'  1.  (1897.)  A  deposit  of  public  moneys 
by  a  state  treasurer  In  a  legally  constituted 
depository  for  public  funds,  in  compliance 
with  the  provisions  of  the  depository  law.  Is 
in  substance  and  legal  effect  a  loan  of  the 
moneys  so  deposited.  In  re  State  Treas- 
urer's Settlement.  51  Neb.  116  (70  N.  W. 
532;  36  L.  R.  A.  746). 

Statutory  prorlsions. 

2.  (1897.)  The  state  depository  law  is 
not  amendatory  of  subdivision  8.  section  2, 
article  IV,  chapter  83,  Compiled  Statutes,  in 
such  a  sense  as  to  render  It  inimical  to  sec- 
tion 11,  article  III  of' the  constitution.  In 


re  State  Treasurer's  Settlement,  51  Neb.  116 
(70  N.  W.  532;  36  L.  R.  A.  746). 

3.  (1898.)  Depository  law  (Session  Laws 
1891.  p.  347,  ch.  50)  held  valid.  Holt  County 
Bank  V.  Holt  County,  53  Neb.  827  (74  N.  W. 
259). 

Appointment  and  designation. 

4.  (1894.)  Under  the  provisions  of  chap- 
ter 60,  Session  Laws  of  1891,  it  Is  the  duty 
of  the  county  board  to  act  on  the  proposi- 
tions of  each  bank  to  become  a  depository 
of  current  funds  of  the  county,  as  well  as 
to  approve  the  bond  Incident  to  that  rela- 
tion. 8iate,  ex  rel.  First  yat.  Bank,  v.  Owen, 
41  Neb.  651  (69  N.  W.  886). 

6.  (1900.)  When  a  county  board  has 
acted  upon  the  propositions  of  different 
banks  applying  to  be  made  depositories  of 
county  funds,  and  approved  or  rejected  the 
bonds  presented  for  that  purpose.  Its  powers 
and  authority  in  the  premises  cease,  and  It 
is  without  power  or  authority  to  control  the 
action  of  the  county  treasurer,  and  direct  In 
which  of  ihe  depositories,  or  in  what  amount, 
the  depositing  of  county  funds,  shall  be  had; 
and  when  an  attempt  is  made  to  designate 
one  bank  a&  a  preferred  depository,  such  ac- 
tion is  a  nullity,  and  without  force  or  effect. 
State,  ex  rel.  Irrigators  Bank,  v.  Whipple, 
60  Neb.  650  (83  N.  W.  921). 
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8.  (1900.)  A  board  of  county  commls- 
■ioners  Is  withoat  aatborlty  to  make  one  of 
two  or  more  t»nk8,  designated  as  deposi- 
tories of  connty  funds,  a  preferred  deposi- 
tory. In  which  county  funds  are  to  be  first 
deposited  by  the  county  treasurer  until  the 
sum  of  such  deposit  shall  reach  the  amount 
allowed  uoder  the  law  and  depository  bond 
of  such  bank.  State,  ex  ret.  Irrigatora  Bank, 
V.  WMppIe,  60  Neb.  650  (83  N.  W.  921). 

Bond, 

7.  (1894.) '  The  mere  foet  that  a  county 
treasurer  bas  assumed  to  designate  the  bank 
In  which  he  shall  deposit  current  funds  of 

the  county,  and  to  fix  the  penal  bond,  con- 
fers upon  the  bank  designated  no  right  by 
mandamus  to  compel  the  county  board  to  ap- 
prove the  sufficiency  of  the  tiond.  State,  ex 
re\  Firat  Nat.  Bank  of  Stanton,  v.  Owen.  41 
Neb.  651  (59  N.  W.  886). 

S.  (1894.)  Under  the  provisions  Of  chap- 
ter 50,  laws  Of  1891,  it  Is  the  duty  of  tbe 
county  board  to  act  on  the  propositions  of 
each  bank  to  become  county  depositories, 
and  to  approve  the  bond  Incident  to  that 
relation.  State,  ex  rel.  Firat  Nat.  Bank  of 
Stanton^  v.  Owen,  41  Neb.  6S1  (59  N.  W. 
886). 

9.  (1897.)  To  constitute  a  bank  a  state 
depository  of  pabllc  funds  It  must  give  a 
bond  for  the  safe  keeping  and  payment  of 
such  deposits  and  the  accretions  thereof, 
conditioned  as  required  by  law,  and  approved 
by  the  governor,  secretary  of  state,  and  at- 
torney general,  or  any  two  of  them,  where 
all  were  present  and  conferred  upon  the  sub- 
ject. In  re  State  Treaaurer'a  Settlement,  61 
Neb.  116,  (70  N.  W.  532;  36  U  R.  A.  746). 

10.  (1902.)  Under  the  terms  of  the  stat- 
ute providing  for  the  depositing  of  public 
funds  by  tbe  county  treasurer  In  depository 
banks,  a  depository  bond  of  such  bank  is  a 
eontinnlng  liability,  which  can  be  discharged 
only  by  the  p^lns  out  of  the  funds  depos- 
ited on  account  of  the  glvtog  of  the  bond. 
Hall  County  v.  Thomaaen,  68  Neb.  787  (89 
N.  W.  893). 


11.  (1902.)  The  deliTery  «t  ducb, 
drawn  by  an  out-going  eoantf  txMionr  a 
county  funds  In  a  d^KUitoiT  bank  that  lad 
given  the  proper  bond  as  such  depositiirT, 
by  the  incoming  treasurer  who  had  saci 
checks  certified  instead  of  drawing  out  tix 
cash,  after  which  the  bank  failed,  ic  not  i 
redeposit  of  the  funds  as  a  general  dqioeit, 
as  will  relieve  the  bank  from  liability  en  Uie 
depository  bond.  Hall  County  v.  Tkoaum, 
63  Neb.  787  (89  N.  W.  393). 

11a.  (1907.)  The  cashier  of  a  bank  Is 
the  proi>er  officer  to  execute  a  bond  oc  its 
behalf  to  secure  a  deposit  of  pubUe  mnaej 
made  therein,  and  the  twnk  will  be  bonad 
by  such  execution.  In  the  absence  of  come 
rule  or  regulation  adopted  by  the  dlrect(Ri 
or  stockholders  requiring  special  authority 
on  the  part  of  the  cashier  to  execute  sccli 
bonds,  and  notice  of  such  fact  brooght  to 
the  attention  of  the  obligee  ther^  Joki- 
aon  County  v.  Chamlterlain  Bangui/  Bom. 
80  Neb.  96  (118  N.  W.  1055). 

Idabllity  of  deposltday  in  genenO. 

12.  (1903.)  Where  a  warruitdraVD  191m 
the  general  fund   "For  to   reimbsrse  for 

state  sinking  fund"  and  registered  for  pay- 
ment. Is  unlawfully  sold  by  the  state  treas- 
urer, who  afterwards  In  payment  thereof 
draws  his  check  on  a  state  deposllary  la 
whose  hands  the  warrant  was  for  eoUectloa. 
the  latter  will  be  protected  in  paying  snrii 
check,  unless  It  bad  actual  notice  of  the  no- 
lawful  purposQ.  State  v.  Omaha  Xat.  Bant, 
66  Neb.  857  (93  N.  W.  319). 

13.  (1905.)  If  money  belonging  to  ibt 
state  In  the  hands  of  a  county  treasnrer  b 
by  him  deposited  In  a  bank  that  has  ben 
designated  as  a  depository  of  county  fnndi 
and  Is  lost  by  a  failure  of  the  bank.  It  ii 
not  the  duty  of  the  treasurer  to  use  tbe 
money  of  the  county  to  make  good  the  Ion 
to  the  state,  and  his  action  In  doing  so  iriih 
out  authority  from  the  oovn^  board  tDI 
not  eebqi  the  oonnty  to  reeorer  the  moKT 
from  the  state.  Lancaater  County  v.  Strit 
74  Neb.  216  (107  N,  W.  388). 
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:aight  to  take  in  ^neral. 

1.  (1895.)  Provisions  for  the  taking  of 
teetimony  in  one  state  for  use  in  the  courts 
of  another,  and  the  enforced  attendance  of 
witnesses  for  that  purpose,  are  founded  upon 
comity,  and  are.  In  the  absence  of  express 
statutory  provision  to  the  contrary,  extraju- 
dicial as  to  the  courts  of  the  state  where 
cuch  evidence  is  sought.  Stratton  v.  Dole, 
45  Neb.  472  (63  N.  W.  875). 

Bi^ht  to  take  second  deposition. 

2.  (1903.)  In  this  state  the  taking  of 
depositions  Is  related  by  statute,  and  there 
Is  no  provififon  which  requires  leave  of  court 
to  entitle  a  party  to  take  a  second  deposi- 
tion of  the  same  witness  for  use  in  the  same 
case.  Peycke  v.  Shinn,  68  Neb.  343  (94  N 
W.  135). 

Persons  authorized  to  take  depositions. 

8.  (1876.)  Unless  authorized  by  special 
commission,  the  clerlt  of  a  court  out  of  the 
state  has  no  authority  to  take  depositions. 
i^tarHng  v.  Masbn,  4  Neb.  367. 

4.  (1902.)  Section  1750,  Revised  Stat- 
utes of  the  United  States,  confers  on  consu- 
lar officers  the  power  "to  perform  any 
notarial  act  which  any  notary  public  Is  re- 
quired or  authorized  by  law  to  do  within  the 
United  States."  Held.  That  such  consular 
officer  Is  a  notary  public  within  the  meaning 
of  our  sta(ute,  and  authorized  to  take  and 
certify  affidavits  of  depositions  for  use  in 
the  courts  of  the  state.  Browne  v.  Palm&; 
66  Neb.  287  (92  N.  W.  315). 

5.  (1904.)  A  county  judge  in  this  state 
has  the  same  Jurisdiction  and  powers  In  tak- 
ing depositions  that  are  conferred  by  law 
upon  a  notary  public,  including  full  author- 
ity to  commit  a  witness  for  refusing  to  be 
sworn  or  give  testimony  in  a  proper  case. 
Ohnstead  v.  Edson,  71  Neb.  17  (98  N.  W 
415). 

Persons  whose  depositions  may  be  taken. 

6.  (1887.)  A  party  plaintiff  who  Is  a 
non-resident  of  the  county  where  the  trial 
is  held  need  not  appear  personally  to  tes- 
tify in  the  case,  but  his  deposition  may  be 
taken  as  in  the  case  of  other  non-resident 
witnesses.  Sens  v.  Haggard  d  Co.,  21  Neb. 
367  (32  N.  W.  66). 

Time  for  takinsT* 

7.  (1894.)  Either  party  may  commence 
taking  depositions  any  time  after  service  of 
summons.  Kansaf  City.  W.  rf  W.  R.  Co. 
V.  Vonlee,  43  Neb.  121  (61  N.  W.  111). 
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8.  (1902.)  In  the  absence  of  a  statute  or 
standing  court  rule  forbidding  the  taking  at 
depositions  during  a  term  time  of  the  ooait 
in  which  the  cause  Is  pending,  the.  fact  that 
they  are  so  taken  is  not  ground  for  sup- 
pressing them.  Donovan  v.  BibbJer,  3  Unot 
662  (92  N.  W.  637). 

Notice  to  take. 

Certainty  of  place. 

9.  (1886.)  In  a  notice  to  take  the  depo- 
sition of  witnesses  therein  named,  "at  the 
office  of  M.  C.  Little  in  the  town  of  Tonica, 
county  of  La  Salle  and  state  of  Illinois."  AeM. 
to  contain  a  sufficient  description  of  the 
place  of  taking  6uch  depositions  prima  fade. 
Britton  v.  Berry,  20  Neb.  325  (30  N.  W.  254). 

 Seasonable  time. 

10.  (1883.)  A  notice  served  on  the  24t& 
to  take  depositions  on  the  28th  of  a  month, 
a  Sunday  Intervening,  at  a  place  requiring 
two  days'  travel  to  reach  by  the  usual  r>i:te, 
gives  one  day  less  than  the  statute  requires 
Cool  V.  Roche,  Hatl  ^  Ray,  15  Neb.  24  (17  N. 
W.  119). 

11.  (1883.)  The  notice  to  take  deposi- 
tions shall  be  served  so  as  to  allow  the  ad- 
verse party  sufficient  time  by  the  usnai 
route  of  travel  to  attend,  and  one  day  for 
preparation,  exclusive  of  Sunday  and  the 
day  of  service.  Cool  v.  Roche,  Hall  <£  Ran. 
15  Neb.  24  (17  N.  W.  119). 

 Names  of  witnesses. 

12.  (1896.)  Under  our  statute  requiring 
a  notice  to  take  depo^tions  to  "specify  the 
names  of  witnesses  to  be  examined,"  the 

deposition  of  "G.  A.  Hollem"  cannot  be  taken 
under  a  notice  specifying  the  name  of  "Gas 
Hahn"  or  "Gus  Halin,"  such  names  not  be- 
ing Idem  sonans.  Miller  v.  Frey,  49  Neh.  472 
(68  N.  W.  630). 

-  Service. 

13.  ( 1896. )  Section  378.  code  of  civil  pro- 
cedure, requires  notice  of  the  taking  of  dep- 
ositions (unless  taken  under  a  special  com- 
mission) to  be  served  upon  the  adverse 
party,  his  agent  or  attorney  of  record,  or 
left  at  his  usual  place  of  residence.  A'rti- 
son,  T.  d-  S.  F.  R.  Co.  v.  Meek.  49  Neb.  295 
(68  N.  W.  509). 

14.  (1896.)  Service  of  notice  to  take  dep- 
ositions upon  a  station  agent,  w^fao  is  not 
the  attorney  of  record  of  the  adverse  party, 
a  railroad  company,  whose  employment  in 
nowise  relates  to  the  particular  controversy, 
and  who  is  without  authority  to  acrepi  or 
waive  service  in  Its  behalf  In  any  suit  or  pro- 
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ceedios  to  which  It  may  be  a  party,  does  not 
satisfy  the  requirement  of  the  statute.  At- 
chison. T.  it  8.  F.  R.  Co.  V.  Meeh,  49  Neb.  295 
(68  N.  W.  509). 

Vn  of  deposition  on  appeal. 

15.  (1896.)  Depositions  taken  in  a  case 
pending  before  a  justice  and  by  stipulation 
used  in  said  case  and  another  pending  before 
said  justice,  may  be  used  on  the  trial  of 
both  cases  in  the  appellate  court,  the  stipu- 
Iction  In  the  meantime  not  having  l»een  set 
aside.  Keena  v.  Robertson,  46  Neb.  837  (66 
N.  W.  897). 

Place  of  taking. 

16.  (187S.)  Whether  it  is  proper  to  take 
depositions  in  the  offlce  of  one  of  the  parties 
or  of  Ills  attorney,  or  t>efore  an  officer  who  Is 
also  the  clerk  or  student  of  such  party  or 
attorney,  quare.  Payne  v.  Brigps.  8  Neb.  75. 

17.  (1887.)  The  fact  that  a  notary  be- 
fore whom  a  deposition  Is  taken  has  his  of- 
fice In  a  room  occupied  by  the  attorneys  who 
represented  the  party  taking  the  deposition, 
is  not  of  Itself  sufficient  to  warrant  the  ex- 
clusion of  the  deposition  when  offered  to  be 
read  upon  the  trial.  The  practice  of  taking 
depositions  in  the  offlce  of  an  attorney  Inter- 
ested in  the  cause  Is  objectionable,  yet  there 
is  no  law  to  prohibit  It.  Singer  Mfg  Co.  v. 
McAllister  Bros.,  22  Neb.  3S0  (35  N.  W.  181). 

18.  (1906.)  When  depositions  are  to  be 
taken  in  a  large  city,  designation  of  the  place 
by  giving  the  name  of  the  building  or  block 
in  which  the  same  are  to  be  taken  is  suffi- 
rfent  without  giving  the  street  numl:er. 
Sheiblev  v.  Fales,  75  Neb.  823  (106  N.  W. 
1032). 

Fr«sene«  of  parties  or  counsels. 

19.  (1888.)  Where  depositions  of  certain 
witnesses  on  behalf  of  the  defendant  in  a 
criminal  case  are  taken  by  a  commissSon 
appointed  by  a  judge  of  the  district  court, 
such  judge  has  the  power  under  section  460 
of  the  criminal  code  to  prescribe  the  man- 
ner of  taking  such  depositions,  the  usual 
mode  being  by  interrogatories  and  cross- 
Interrogatories,  but  this  will  not  prevent  the 
attorney  of  either  or  both  parties  from  ap- 
pearing and  further  examining  or  cross- 
examining  the  witnesses.  Oandy  v.  State, 
24  Neb.  716  (40  N.  W.  302). 

Ftmcticns  of  officer  taking. 

20.  (1906.)  In  the  taking  of  depositions 
notaries  public  are  not  exercising  judicial 
functfoiu,  and  do  not  constitute  a  law  court. 


Their  powers  are  derived  solely  from  the 
statute.   In  re  Butler,  76  Neh.  267  (107  N. 

W.  572. 

Examination  of  wituesB. 

21.  (1902.)    An  answer  of  a  witness  in 

a  deposition  Is  not  to  be  stricken  out  be- 
cause In  answer  to  a  proper  question  he  gives 
the  c-^ect  of  a  conversation,  Instead  of  the 
very  terms  thereof.  IE  the  other  party  de- 
sires to  know  what  transpired  In  more  de- 
tail, he  should  cross-examine.  Bowman  v. 
Wright.  65  Neb.  661  (91  N.  W.  580). 

22.  (1904.)  Where  the  testimony  of  a 
yerson  having  a  direct  legal  interest  in  the 
result  of  an  action,  where  the  adverse  party 
is  a  representative  of  a  deceased  person  Is 
taken  by  dspOBlilon,  and  his  testimony  is 
transactions  with  the  deceased  Is  objected 
to  upon  that  ground,  the  adverse  party  may 
croRs-eximlne.  By  so  doing  he  does  not 
waive  his  oljertlons  to  the  competency  of 
the  wttnes::,  but  may  urge  the  same  at  the 
trial.  If  the  evidence  in  chief  is  admitted 
at  the  trial  the  cross-examination  should 
a!so  be  admitted;  but.  If  the  evidence  in  ch!ef 
is  excluded  upon  the  objections  of  defendant 
a%  to  competency,  the  cross-examination 
should  a'so  be  excluded  upon  the  defendant's 
objection,  and  the  plaintiff  Is  not  entitled  to 
M?e  it  to  establish  fats  case,  Bentley  v.  Es- 
tate of  Bentley,  72  Neb.  803  (101  N.  W.  976). 

 On  subsequent  deposition. 

23.  (1895.)  Where  a  deposition  was 
wrongfully  transmitted  and  never  filed  a 
subsequent  deposition  of  the  same  witness 
taken  on  proper  notice  iKfore  the  same  no- 
tary In  the  same  case  will  not  be  quashed 
on  the  ground  that  the  notary  failed  to  pro- 
pound the  cross-interrogatories  originally 
filed.  City  of  Chadron  v.  Qlover,  43  Neb. 
732  (62  N.  W.  62). 

Subscription  by  witness. 

24.  (1886.)  Depositions  with  the  names 
of  the  witnesses  respectively  attached  thereto, 
with  a  cross  lietween  the  Christian  and  sur- 
name,  and  the  word  "his"  written  above  and 
the  word  "mark"  written  below  the  cross. 
aTui  followed  by  the  words,  "subscribed  and 
sworn  to  before  me  and  in  my  presence.  M. 
C.  Little,  Notary  Public."  is  a  sufficient  com- 
pliance with  the  statute  requiring  deposi- 
tions to  be  "sul>scribed  by  the  witness." 
Britton  V.  Berry.  20  Neb.  325  (30  N.  W.  2.^4). 

FuniBhment  of  witness  for  misbehavior. 

25.  (18S7.)  A  notary  public  has  power 
to  commit  for  contempt  a  witness  who  re- 
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tusea  to  give  bUt  deposition  In  a  proper  case. 

Dogge  v.  State,  21  Neb.  272  (31  N.  W.  929). 

26.  (1891.)  Notaries  public,  under  sec- 
tion 7  of  chapter  61,  Coaipiled  Statutes,  are 
not  authorized  to  punish  by  fine  or  impris- 
onment persons  guilty  of  misdemeanor,  or 
misbehavior  during  the  taking  of  deposi- 
tions. Courtnay  «.  Knox,  31  Neb.  662  (48 
N.  W.  763). 

Kequisltes  and  aufloieiiey  of  return  and 
certificate. 

 rime,  place,  and  before  wjiom  taken. 

27.  (1878.)  The  certificate  of  the  ofltcer 
Uklng  a  deposition  ought  to  show  on  Its 
face  the  county  and  state  or  country  where 
the  same  Is  taken,  as  well  as  the  state  or 
country  from  which  the  officer  derived  his 
official  character.  Payne  v.  Brigga,  g  Neb.7&. 

28.  (1889.)  To  entitle  a  deposition  to  be 
read  In  evidence  the  certificate  must  show 
that  the  deposition  was  taken  at  the  place, 
room,  or  office,  named  In  the  notice,  and  the 
certificate  or  deposition  on  Its  face  must 
show  that  the  taking  of  Uie  deposition  was 
commenced  on  the  day  named  in  the  notice. 
Dawson  V.  Dawaon,  26  Neb.  716  (42  N.  W. 
744). 

29.  (1897.)  The  caption  of  a  deposition 
may  be  read  In  connection  with  the  certificate 
at  the  end  thereof  for  the  purpose  of  deter- 
mining whether  the  deposition  discloses  that 
It  was  taken  at  the  time  and  place  and  before 
the  officer  mentioned  In  the  notice.  McCHn- 
tock  V.  State  Bank  of  Table  Bock,  62  Neb. 
130  (71  N.  W.  978). 

30.  (1906.)  A  certificate  to  a  deposition, 
which  fails  to  show  that  the  deposition  was 
reduced  to  writing  by  the  officer,  or  by  the 
witness,  or  by  a  disinterested  persop,  in  the 
presence  of  the  officer,  and  which  further 
falls  to  show  that  the  deposition  was  taken 
at  the  time  and  place  named  Id  the  notice, 
ts  fatally  defective.  American  Bonding  Co. 
V.  Pulver,  77  Neb.  811  (109  N.  W.  156), 

 Venue. 

31.  (1883.)  If  the  venue  of  a  deposition 
apears  In  the  body  of  the  certificate,  it  Is 
not  a  fatal  defect  that  the  notary  has  failed 
to  place  It  at  the  bead  of  the  rertlficate. 
aiHden  V.  Sfoore,  14  Neb.  84  (15  N.  W.  226; 
45  Am.  Rep.  98). 

Beading  to  witness. 

32.  (1886.)  It  is  unnecessary  that  the 
certificate  appended  to  a  deposition  should 
contain  a  statement  that  the  deposition  was 


read  to  the  witness,  even  where  tibe  witness 
Eut:t:crlbes  the  deposition  by  mark.  Britton 
V.  Berry,  20  Neb.  326  (30  N.  W.  2&4>. 

 Oath. 

33.  (1871.)  A  certificate  to  depositions, 
showing  that  the  witnesses  were  sworn  to 

testify  the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth,  without  naming  the  cause 
or  matter  in  or  about  which  they  were 
Bwom,  and  showing  the  other  facts  pre- 
scribed by  the  statutes,  is  suflldent  Jame- 
son V.  Butler,  1  Neb.  115. 

34.  (1902.)  It  Is  not  a  sufficient  objec- 
tion to  the  reading  of  a  deposition  In  evi- 
dence that  the  officer  before  whom  it  was 
taken  does  not  eertl^  that  the  witnesses 
were  sworn  as  well  after  as  before  testifying 
Donovan  v  Bibbler,  3  Unof.  652  (92  N.  W. 
637). 

'—  Authentication. 

35.  (1875.)    Depositions  taken  In  Illinois 

by  a  notary  public,  certified  to  under  his  hand 
and  official  seal,  may  be  read  In  evidence 
here  without  further  authentication.  Jfer- 
tin  V.  Coppock,  4  Neb.  173. 

'■■  Transcribing. 

36.  (1897.)  Unless  the  annexed  certifi- 
cate of  the  officer  before  whom  the  deposi- 
tion of  a  witness  has  been  taken  afllnnsr 
tively  shows  that  the  deposition  of  snch 
witness  was  written  in  the  presence  of  such 
officer  it  is  incompetent  evidence.  (Coie  of 
civil  procedure,  sees.  380,  385.)  New  Ken' 
tucky  Coal  Co.  v.  Union  P.  R.  Co.,  62  Neb. 
127  (71  N.  W.  948). 

37.  (1906.)  A  deposition  to  be  admitted 
In  evidence  must  be  reduced  to  writing  bf 
the  officer  taking  the  deposition,  or  by  the 
witness  giving  the  testimony,  or  by  a  disin- 
terested person,  in  the  presence  of  the  officer. 
American  Bonding  Co.  v,  Pulver,  Tt  Neb.  211 
(109  N.  W.  156). 

 Transmission. 

38<    (1898.)    Depositions  filed  In  a  lower 

court  are  presumed,  in  the  absence  of  proof 
to  the  contrary,  to  have  been  transmitted  to 
the  district  court  within  the  time  limited  by 
the  statute  for  that  purpose.  Thomat  v.  Ne- 
hraaka  MoHne  PJow  Co.,  56  Neb.  383  (76  N. 
W.  876). 

Admissibility  in  evidence. 
—  In  general. 

39.  (1871.)  Depositions  taken  In  a  casse 
instituted  by  one  plaintiff  with  whom  others 
are  afterwards  Joined,  may  be  read  in  ert 
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dence.  If  applicable  to  the  case,  after  the 
amendment  as  to  parties.  Holmes  v.  Boyd- 
»ton,  1  Neb.  346. 

40.  (1903.)  The- plaintiff  gave  notice  to 
the  attorney  of  the  defendant  of  the  taking 
of  depositions  in  the  state  of  Ohio.  The  de- 
fendant at  the  time  was  confined  in  a  jail  in 
Ohio,  and  his  attorney,  immediately  on  re-' 
ceipt  of  the  notice,  sent  the  same  to  htm 
ttiFOush  the  mall.  The  notice  nevei  reached 
him,  and  he  was  unrepresented  at  the  tak- 
ing of  the  plaintiff's  depositions,  and  her 
witnesses  were  not  cross-examined  in  his  in- 
lerest.  These  depositions  were  talten  three 
months  or  more  before  the  trial  of  the  case, 
and  no  effort  vas  made  to  secure  a  cross- 
examination  of  the  witnesses  prior  to  the' 
trial.  Held.  That  the  court  properly  refused 
to  suppress  the  depositions.  Diedrichs  v, 
Diedrichs,  68  Neb.  534  (94  N.  W.  536). 

41.  (IdOS.)  In  the  ease  of  alienation  of 
lands  pendente  lite,  depositions  of  witnessea 
taken  after  the  alienation  and  before  the 
alienee  becomes  a  party  to  the  cause  may 
be  used  against  the  alienee  the  same  as  they 
might  have  been  used  against  the  party  un- 
der whom  he  claims.  Morris  v.  Linton,  74 
Neb.  411  (104  N.  W.  927). 

42.  (1906.)  Depositions  cannot  be  used 
as  evidence  against  parties  who  were  not  no- 
tified of  the  time  and  place  of  taking  the 
same,  and  did  not  particii>ate  therein.  State 
V.  Omaha  Elevator  Co.,  76  Neb.  654  (106  N. 
W.  979). 

 Bight  of  adTene  party  to  use. 

43.  (1901.)  Where  a  deposition  is  taken 
by  one  party  to  a  suit,  and  is  not  used  by 
him,  hfs  opponent  may  use  it  in  evidence. 
Hamilton  Broion  Shoe  Co.  v.  Milliken,  62 
Neb.  116  (86  N.  W.  913). 

44.  (1901.)  A  deposition,  regularly  taken 
and  filed  m  a  cause,  not  used  by  the  party 
taking  It.  may  be  'offered  and  read  by  the 
other  party,  whether  he  participated  in  tak- 
ing It  or  not  Ulrich  v.  McConaughev.  63 
Neb.  10  (88  N.  W.  150), 

45.  (1907.)  A  deposition,  and  exhibit 
thereto  attached,  when  properly  identified 
by  the  deponent,  may,  when  material  to  the 
case,  be  given  in  evidence  by  the  party  not 
taking  the  deposition.  Keller  v.  Chicago  B. 
d  g.  R.  Co..  78  Neb.  604  (111  N.  W.  384). 


 TTse  of  part  only. 

46  (1883.)  When  In  the  taking  of  a 
deposition  of  a  witness,  the  adverse  party 
has  appeared  and  cross-examined,  he  la  en- 


tl'lca  to  the  benefit  of  the  deposition,  and 
may  read  8x:ch  portions  cf  It  as  he  chooses, 
without  being  compelled  to  read  the  whole. 
Converse  v.  Meyer,  14  Neb.  190  (15  N.  W. 
340). 

47.  (1901.)  If  the  witness  has  been  ex- 
amined as  to  different  transactions,  a  party 
may  introduce  only  that  part  of  the  deposi- 
tion which  relates  to  one  or  more  transac- 
tions; but  should  not  be*  permitted  to  Intro- 
duce a  portion  of  his  testimony  on  any  given 
subject,  while  declining  to  Introduce  all  the 
witness  baa  said  on  that  subject.  Ha:rtilton 
Brown  Shoe  Co.  v.  Milliken,  62  Neb.  1'.)  (86 
N.  W.  913). 

—^Irrelevancy  of  matter. 

48.  (1884.)  A  deposition  offered  In  a 
case  which  Is  wholly  Irrelevant  to  the  mat- 
tisr  in  issue  between  the  parties  should  be 
ruled  Out  on  objection.  Charlton  Ploto  Co. 
V.  Davidson,  16  Neb.  374  (  20  N.  W.  256). 


■  Absence  of  deponent. 


49.  (1892.)  Under  >!ection  372  of  the  code 
the  deposition  of  a  witness  may  be  used 
only  in  the  Col'owlng  cases:  "First — When 
the  witness  does  not  reside  In  the  county 
where  the  action  or  proceeding  Is  pending, 
or  Is  sent  for  trial  by  change  of  venue,  or  Is 
absent  therefrom.  Second — When,  from  age, 
infirmity,  or  ^imprisonment,  the  witness  is 
unable  to  attend  the  court,  or  is  dead. 
Third — When  the  testimony  is  required  upon 
a  motion,  or  in  any  other  case  where  the 
oral  examination  of  a  witness  is  not  re- 
quired." Everett  v.  Tidball  d  Fuller,  34  Neb. 
803  (52  N.  W.  816). 

50.  (1892.)  When  a  deposiUon  Is  ottered 
to  be  read  in  evidence,  it  mast  appear  to  the 
satisfaction  of  the  court  that  for  any  cause 
specified  in  section  372  the  attendance  of 
the  witnes?  cannot  be  procured.  If  the  wit- 
ness is  openly  within  the  county  at  the 
time  of  the  trial  and  is  not  prevented  by 
age,  infirmity,  or  imprisonment  from  ap- 
pearing In  coitrt,  hlM  deposition  cannot  be 
substituted  for  his  persona)  presence  to  give 
testimony  if  the  adverse  party  object  to  such 
deposition.  Everett  v.  Tidball  <£  Fuller,  34 
Neb.  803  (52  N.  W.  816). 

51.  (Ur>f.)  The  deposition  tif  a  witness, 
who  resides  In  the  county  where  an  action 
crlrin-'ted  and  Is  being  tried,  cannot  be  read 
!i  pvtdence  until  it  is  made  to  appear  that 
such  witneaf"  Is  absen*  from  the  county,  or 
by  reason  of  age,  infirmity,  imprisonment, 
or  death  la  unable  to  attend  In  person  at 
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the  trial.    Munro  v.  CaV.ahan,  41  Neb.  849 
(60  N.  W.  97). 

52.  (1894.)  Whether  or  not  the  deposi- 
tion of  a  witness  should  be  received  In  evi- 
dence must  be  determined  from  the  facts  in 
existence  at  the  time  of  the  trial,  and  If  at 
that  time  It  Is  shown  that  the  witness  does 
not  reside  In,  or  has  removed  from,  the 
cor.nty  wherein  the  tria!  Is  proceeding,  his 
deposition,  otherwise  unobjectionable,  is  re- 
ceivable in  evidence.  Grimes  Dry  Goods  Co. 
V.  Shaffer.  41  Neb.  112  (59  N.  W.  741). 


 Exhibits  attached. 

53.  (1901.)  Exhibits  sufficiently  identi- 
fied by  marks  of  a  notary  and  testimony  of 

witness,  who  saw  them  used,  may  be  con- 
sidered In  connection  with  deposition  though 
not  attached  as  recited.  Btmck  v.  Webber, 
1  Unof.  468  (96  N.  W.  606). 


54. 


Sufficiency  of  showing  of  absence. 
(1SS7.)    Where  from  the  deposition 


of  certain  witnesses  U  appears  that  they  are 
non-residents  of  the  state,  it  is  unnecessary 
for  the  parly  oSering  the  depositions  In  evi- 
dence to  prove  they  are  not  present  In  court. 
Seiis  V.  Haggard  <£  Co.,  21  Neb.  357  (32  N. 
W.  66). 

5d.    (1S96.)    Where  a  deposition  shows 

(hat  the  witness  is  a  non-resident  of  the 
tnr.nty,  it  is  unnecessary  for  the  party  offer- 
ing  It  to  prove  thit  the  witness  is  not  pres- 
ent in  court  Lowe  v.  Vaughan,  48  Neb.  651 
(67  N.  W.  464). 

56.  (1904.)  Where  from  the  deposition 
of  a  witness  it  appears  that  he  Is  a  non- 
resident of  the  county,  it  is  unneressary  for 
the  party  offering  the  deposition  in  evidence 
to  prove  that  such  witness  is  not  present  In 
TOurt  or  in  the  county.  Chicago.  B.  d  Q.  R. 
Co.  V.  Krayenbuhl,  70  Neb.  766  (98  N.  W. 
44). 


 Sufficiency  of  authentication. 

57.  (1897.)  Unies-s  the  certiflcate  of  the 
officer  taking  a  deposition  affirmatively 
shows  that  it  was  written  in  the  presence 
of  the  o.Ticer  it  is  not  admissible,  yeto 
Kentucky  Coal  Co.  v.  Union  P.  B.  Co.,  52 
Neb.  127  (71  N.  W.  948). 

68.  (1897.  It  Is  reversible  error  to 
overrule  a  motion  to  suppress  a  deposition 
that  does  not  sho-7  It  wa-^  '"ken  in  the  pres- 
ence of  the  offir>er  authenticating,  and  per- 
mit It  to  be  read  to  the  jury  when  it  tenc's' 
to  support  the  contention  of  the  party  offer- 
ing It  as  to  a  material  Issue.   Neto  Kentucky 


Coal  Co.  V.  Union  P.  B.  Co^  52  Net  1!T  t:i 
ri.  W.  948). 

59.  <1S9S.)  Depositions  held  Inadmis: 
ble  where  the  notary  failed  to  authestkiu 
them  by  his  seal.  WelCon  v.  Atklmn. » 
Neb.  C74  (76  N.  T/.  473:  70  Am.  St  Rtii 
41C). 


 Kistr.ko  in  noti(»  to  take. 

60.  (1906.)  Where  an  action  wu  pni- 
ing  in  the  county  court  and  defKHliiov 
tal:en  In  relation  thereto,  but  which  noii.T 
by  niis*ake.  referred  to  an  action  penJcE 
In  the  district  court,  were  bj  oon-eBl  c! 
parties  read  in  evidence,  it  was  not  mo:. 
on  appeal  to  the  district  court  to  idHli 
them  In  evidence.  Union  P.  R.  Co.  r.  TikORp- 
Mtt,  75  Neb.  464  (106  N.  W.  598). 

 Effect  of  absence  of  revenue  staap. 

(1902.)    The  federal  congress  1e  oot 


€1. 


authorized  to  prescribe  rules  govemlng  *> 
admissibility  of  evidence  in  the  courts 
this  state;  and  hence  absence  of  a  rermne 
stamp  from  a  deposition  will  not  render  i: 
Inadmissible.  Sulpho-Saiitu'  Ba!*  Co.  t 
Allen,  66  Neb.  295  (92  N.  W.  334). 

Defectfl  and  objections. 

■         Time  for  making  and  filing. 

62.  (1882.)  Objections  to  the  admis^ai 
of  depositions  In  evidence,  except  for  in- 
competency or  Irrelevancy,  must  !»  "nad* 
and  flled  before  the  com Titen cement  of  li' 
trial."  or  they  come  too  late.  Dtefrirti  r. 
Lincoln  d-  A'.  W.  R.  Co.,  13  Neh.  4S  (13  X.^ 
13). 

63.  ( 1 884 .  V  Objections  to  deposi tiog'. 
except  upon  the  grounds  of  incompetwcr  or 
irrelevancy,  must  be  reduced  to  writing  an: 
filed  before  the  commencement  of  the  irial 
or  they  must  be  disregarded  by  the  ccan. 
Slioux  City  rf  P.  R.  R.  Co.  V.  Fisloyjo".  1^ 
Neb.  578  (20  N.  W.  860;  49  Am.  Rep.  Itif. 

64.  (1898.)  No  exceiHion  to  deposHioM 
other  than  for  incompetency  or  irrelemf^ 
shall  be  regarded  unless  made  and  f'.':'  ^ 
fore  the  commencement  of  the  trial.  Pos'^ 
V.  Steams.  56  Neb.  541  (76  N.  W.  1078;  " 
Am.  St.  PeT*.  68S;  42  L.  R.  A.  427). 

65.  (1899.)  An  exception  other  thic  f>- 
incompetency  or  irrelevancy,  made  to  a  -f'. 
osttion,  must  t>e  Sled  before  the  trial  eooi- 
mences.  but  unless  one  of  the  parties  so  d^ 
mands.  It  need  not  be  ruled  on  prior  to  ibf 
trial.  Union  P.  R.  Co.  v.  Vincent,  58 
171  (78  N.  W.  457). 

flS.  nsM.i  To  secure  a  reversal  enw 
must  affirmatively  appear.  Therefore,  rta 
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it  appears  that  exceptions  to  depoaltions 
were  filed  the  day  the  trial  becan,  It  will  not 
be  presumed  that  they  were  filed  after  the 
commencement  of  the  trial,  although  it  ap- 
pears they  were  not  called  to  the  attention 
ot  the  court  until  the  jurors  had  been  called 
Into  the  box.  Union  P.  R.  Co.  v.  Vincent,  58 
Neb.  171  (78  N.  W.  457). 

67.  (1901.)  Objections  to  depositions 
other  than  for  Incompetency  or  irrelevancy 
must  be  presented  to  the  court  before  the 
commencement  of  the  trial.  Woodard  v. 
Cutter,  2  Unof.  84  (96  N.  W.  54). 

 Objection  to  part  only,  time  for. 

68.  (1901.)  Where  an  entire  deposition 
is  not  asked  to  be  suppressed,  the  customary 
method  of  procedure  Is  to  wait  until  the 
deposition  is  offered  In  evidence  before  ob- 
jections to  certain  questions  and  answers, 
contained  in  the  deposition  as  passed  upon; 
but  this  is  not  an  inflexible  rule,  and  where 
nothing  but  Irrelevant  and  improper  testi- 
mony Is  stricken  from  a  deposition  the  ac- 
tion is  without  prejudice,  whether  done 
before  or  after  It  Is  actually  offered  In  evi- 
dence. Stun  V.  Stun,  1  TTnot  389  (96  N.  W. 
ISG). 

 Non-attendance  of  witness. 

69.  (1883.)  An  objection  to  the  reading 
of  a  deposition,  on  the  ground  that  it  has 
not  been  shown  that  the  personal  attendance 
of  the  witness  could  be  procured,  to  be  avail- 
ing must  be  made  before  the  deposition  is 
read.  Converse  v.  Meyer,  14  Neb.  190  (15 
N.  W.  340). 

 Failure  of  clerk's  file  mark  of  filing. 

70.  (1898.)  Ah  objection  to  the  reading 
of  depositions,  based  on  the  fact  that  they 
did  not  bear  the  clerk's  file  mark  showing 
that  they  had  been  filed  more  than  one  day 
before  the  trial,  v-as  properly  overruled 
where  It  appeared  that  such  depositions  had 
been  taken  and  used  In  the  lower  court  and 
had  been  for  a  long  time  among  the  files  ot 
the  case  in  the  district  court.  Thomat  v. 
NeHnuka  MoHM  PUw  Co.,  56  Neb.  383  (76 
N.  W.  876). 

 On  appeal  to  district  court. 

71.  (1901.)  Where  depositions  are  filed, 
but  not  used,  in  a  case  pending  In  the  county 
court,  on  an  appeal  to  the  district  court,  ex- 
ceptions to  such  depositions  may  be  filed 
at  any  time  before  the  trial  in  the  appellate 
court.  Collier  v.  Oavin,  1  Unof.  712  (95  N. 
W.  842). 

■    — Saving  exceptionB. 

72.  (1889.)    Where  a  motion  to  suppress 


In  order  to  make  such  error  available,  the 

party  against  whom  such  ruling  is  made, 
must,  when  such  deposition  Is  offered  in  evi- 
dence, object  thereto  and  save  his  exception. 
Dawson  V.  Dawson,  26  Neb.  716  (42  N.  W. 
744). 

StntcmtTit  of  conclusions  of  wltneaa. 

73.  (1895.)  It  is  not  reversible  error  for 
the  trial  court  to  refuse  to  strike  out  a  por- 
tion of  the  answer  of  a  witness  in  a  deposi- 
tion because  the  answer  stated  the  witness' 
conclusion  as  to  the  effect  of  the  language 
used  by  one  whose  conversation  is  related, 
instead  of  repeating  the  language  itself,  the 
answer  being  probative  in  Its  character  and 
material  to  the  issues,  and  no  objection  hav- 
ing been  made  until  the  deposition  was  read 
at  the  trial.  Woodworth  v,  Thompson,  44 
Neb.  311  (62  N.  W.  450). 

 Waiver  of  objection. 

74.  (1876.)  Although  a  court  may  com- 
mit error  In  refusing  to  suppress  a  deposi- 
tion, yet  if  the  moving  party  fall  to  object 
to  its  being  read  to  the  Jury  at  the  trial,  he 
cannot  complain  of  such  error  in  the  appel- 
late court   Starring  v.  Mason,  4  Neb.  367. 

 Suflttciency  of  objection. 

75.  (1884.)    The  rulings  of  the  district 


deposition  has  beat  ftrroneously  overruled, 
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court  denying  the  objections  of  the  defend- 
ant to  certain  depositions,  on  the  ground 
that  the  deponents  did  not  disclose  the 
ground  or  source  of  their  knowledge  of  the 
facts  to  which  they  deposed,  and  the  de- 
fendant, being  present  by  counsel,  failed  to 
cross-examine  said  deponents,  upheld.  Fred- 
eHck  V.  Ballard,  16  Neb.  559  (20  N.  W.  870). 

76.  (1881.)  Where  depositions  were 
taken  in  breach  of  an  agreement  for  the 
taking  thereof,  and  the  agreement  is  denied 
and  it  is  clear  that  no  advantage  was  taken 
of  the  complaining  party,  and  it  is  proper 
evidence,  such  depositions  are  admissible. 
Dale  V.  H«nneman,'l2  Neb.  221  (10  N.  W. 
711). 

77.  (1895.)  It  is  not  a  sufficient  objec- 
tion to  depositions  that  the  cross-lnterroga- 
tcrles,  as  originally  filed,  were  asked  a  wit- 
ness on  subsequent  taking  of  depositions. 
Citif  of  Chadron  ».  Qlover,  43  Neb.  732  (62 
N.  W.  62). 

78.  (1897.)  Where  an  answer  in  a  depo- 
sition contained  both  competent  and  incom- 
petent testimony,  an  objection  to  the  entire 
answer  was  held  properly  sustained.  BrincMe 
V.  Stitts,  53  Neb.  10  (78  N.  W.  223). 

79.  (1898.)    Since  a  party  is  not  required 
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to  make  out  bis  entire  case,  or  any  particu- 
lar branch  thereof,  by  a  single  witness.  An 
objection  to  a  deposition  on  the  ground  that 
the  witness  did  not  testify  to  all  the  ele- 
ments of  a  valid  conract  Is  without  merit. 
Zobel  V.  Bauerbachs.  65  Neb.  20  (76  N.  W. 
43). 

B«ftllnff. 

80.  (1903.)  Where  depositions  are  with- 
drawn from  a  case,  to  entitle  them  to  be 


read  on  the  trial  they  must  be  reflled  In  at 

cordance  with  the  provisions  of  section  SS7, 
code  of  civil  procedure.  Peycke  v.  Shin*.  6S 
Neb.  343  (£1  N.  W.  135). 

DEPOSITS. 

See,  also,  Depotitdries, 

In  banks,  see  BanKt  ana  Banking,  III,  C 
Of  deed  In  escrow,  see  Escrow. 


DEPOSITS  1 

Cross-Refebences. 

Deposr.!^  in  lieu  of  ball,  see  Bail,  {  24. 

Clerk  of  court  as  custodian  of  deposits, 
see  Cierk  of  Courtt,  ||  34-46. 

1.  (1999.)  Bringing  money  Into  court  Is 
the  act  of  depositing  money  In  the  hands  of 
the  proper  oflBcer  of  the  court  for  the  pur- 
pose of  satisfying  a  debt  or  duty.  Dirks  v. 
Juel.  59  Neb.  353  (80  N.  W.  1045). 

2.  (1899.)  The  clerk  of  the  court  is  the 
proper  custodian  of  money  paid  into  court 
pursuant  to  an  order  or  Judgment  of  the 
court.  Dtrtu  v.  Juel,  69  Neb.  353  (80  N.  W. 
1045). 

3.  (1899.)  Money  paid  to  the  clerk  of 
the  district  court  by  referees  in  partition 
proceedings,  in  obedience  to  an  order  direct- 


ITO  COURT. 

Ing  the  money  to  be  brought  into  court,  Is 
received  by  such  clerk  In  his  otBcial  capa^ 
Ity.    mrk9  V.  Juel,  69  Neb.  363  (80  N.  W. 

1C46). 

4.  (1900.)  A  person  wishing  to  avoid 
paying  interest  upon  an  admitted  obligation, 
where  there  is  a  dispute  as  to  whom  the 
obligation  Is  due,  must  bring  the  money  into 
court  to  abide  its  final  Judgment,  unless  the 
court  otherwise  direct  under  the  prorisions 
of  section  48  of  the  code.  Elkhom  Fallfy 
Lodge  V.  Hudson,  59  Neb.  672  (81  N.  W 
869). 

DEPUTY. 
Of  county  officers,  see  Countiea,  II 129, 169, 
170. 

Of  sheriff,  see  SheriffM  and  ConstaMei. 
112-6. 
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ANALYSIS. 

VIThat  law  governs,  8  1. 

Statutory  provisions,  ||  2-6. 

Peiwms  entitled  to  Inherit,  ||  7-15. 

Inheritance  per  stirpes,  H  16-19. 

Expectancy  to  inherit  as  a  property,  %  20. 

Relation  of  heir  to  administrator,  S  81. 

Widow's  right  to  possession,  S  22. 

Title  acquired  by  heirs,  i  23. 

Vesting  of  right  or  tiUe  in  heirs,  SI  24-20. 

 Time  of  vesting  title,  ||  30-33.  . 

Advancements,  IS  34-40. 

Belinqulshment  in  Interest  by  heir,  89  41,  42. 

]>isqaallflcatlon  of  heir  by  murder,  of  intestate,  ||  43,  4A. 

Deductions  from  distributee's  share,  8S  45,  46. 

Liability  of  heir  for  debts  of  decedent,  S 8  47,  48. 

Bight  of  heir  to  maintain  ejectment,  1 40. 

Actions  for  distribution. 

 Bight  of  heir  to  partition  and  distribution  of  estate,  ||  60,  Bl. 

--      Sufficiency  of  petition,  1 62. 

Parties,  S  S3. 
 Proof  of  heirship,  IS  54,  55. 

Bight  to  open  and  dose,  I  66. 
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CB08S-REFEIIE^'CES. 

See,  also.  Curtesy;  Dotcer. 
Administration  of  decedent's  estate,  see 
Executors  and  Administrators. 

Inlieritance  by  adopted  child,  see  Adoption, 
U  7-9. 

Right  Of  alien  to  Inherit,  see  Aliens,  8S  1-3. 
Right  of  bastards  to  Inherit,  see  Bastards, 
S5  2-10. 

Assignment  of  dower  to  widow,  see  Dower, 
15  36-49. 

Right  of  heir  or  devisee  to  maintain  eject- 
ment, see  Ejectment,  {{36-38. 

Disposition  of  property  of  person  without 
heirs,  see  Escheat. 

Rights  In  and  affecting  homestead,  see 
Homesteads. 

As  to  property  of  spouse,  see  Husband  and 
Wife. 

Of  partnership  property,  see  Partnership. 
Probate  of  wills,  see  Wills. 
Heirs  as  representative  of  deceased  person 
to  disqualify  witness,  see  Witnesses,  i  73. 

Interest  of  heir  as  disqualifying  such 
from  testifying  in  action  against  testator, 
see  Witnesses,  {{95-98. 

What  law  ^veraa. 

1.  (1882.)  The  distribution  of  an  estate 
of  an  Intestate  is  made  In  accordance  with 
the  laws  uf  his  domicile.  Minkter  v.  Wood- 
ruff, 12  Nob.  267  (11  N.  W.  296). 

Statutory  provisions. 

2.  (1893.)  Chapter  67,  Session  Laws  of 
1889,  providing  for  the  descent  of  real  prop- 
erty and  the  distribution  of  personal  prop- 
erty of  Intestates,  the  disposition  of  home- 
steads of  intestates,  the  barring  of  an  Insane 
wife's  Interest  in  the  lands  of  her  husband 
by  deed  of  her  guardian,  and  the  abolition 
of  the  estates  of  dower  and  curtesy.  Is  void, 
because  It  contains  more  than  one  subject 
Trumble  o.  Trumhle,  37  Neb.  340  (66  N.  W. 
869). 

3.  (1898.)  Voder  the  provisions  of  sec- 
tion 30  and  section  176,  chapter  23,  Complied 
Statutes,  the  personal  property  of  a  childless 
Intestate,  after  the  payment  of  his  debts, 
descends  to  his  widow,  to  the  exclusion  of 
his  brothers  and  sisters  who  survive  him 
and  the  children  of  other  brotfaera  and  sis- 
ters whom  he  had  survived.  Hinds  v.  Binds, 
56  Neb.  545  (76  N.  W.  1087). 

4.  (1898.)  The  curative  act  of  1896  (Ses- 
sion Laws,  ch.  32)  was  Intended  to  legalize 


orders,  judgments,  and  findings  of  the 
county  court  which  depended  for  their  val- 
idity on  the  decedents'  act  of  1889  (Session 
Laws,  ch.  67)  and  has  no  relation  to  orders. 
Judgments,  and  findings  which  were  valid 
independent  of  that  act.  Boales  v.  Ferguson. 
55  Neb.  565  (76  N.  W.  18). 

5.  (1899.)  "Baker's  Decedent's  Law"  was 
never  In  force,  and  notwithstanding  its 
adoption  by  the  legislature  and  approval  by 
the  governor,  It  did  not  change,  op  affect  in 
any  way,  the  statutes  regulating  the  descent 
and  transmission  of  testate  or  Intestate  es- 
tates. Finders  v.  Bodle,  58  Neb.  57  (78  N. 
W.  480). 

6.  (1900.)  The  purpose  of  the  curative 
act  of  1895  (Session  Laws,  1895,  ch.  32)  was 
to  legalize  findings,  orders.  Judgments  and 
decrees  made  under  the  provisions  of  the 
decedent's  law  which  was  held  to  be  uncon- 
stitutional in  Trumble  v.  Trumble,  37  Neb. 
340  (55  N.  W.  869).  Motley  v.  Motley,  60 
Neb.  693  (83  N.  W.  830). 

PersocB  entitled  to  inherit. 

7.  (1882  )  The  phrase  "next  of  kin"  in- 
cludes such  persons  as  are  entitled  to  in- 
herit the  personal  estate  of  a  deceased  per- 
son. TJnder  our  statute  of  descent  and 
distribution  a  husband  does  not  inherit  bis 
wife's  personal  estate,  and  Is  not  the  next 
of  kin.  Warren  v.  Bnylehart,  13  Neb.  283 
(13  N.  W.  401). 

8.  (1889.)  Where  a  party,  having  a 
daughter  by  a  former  marriage,  devised  bis 
realty  to  a  trustee  for  the  use  of  his  second 
wife  so  long  as  she  should  remain  his  widow, 
but  she  afterward  remarried,  the  estate  of 
the  son,  who  was  the  sole  issue  of  the  second 
marriage,  and  died  unmarried  and  without 
issue,  under  ssction  30,  chapter  23,  Compiled 
Statutes,  descended  in  equal  proportions  to 
his  mother  and  half-sister.  Rice  v.  Saxon, 
28  Neb.  380  (44  N.  W.  466). 

9.  (1889.)  The  fact  that  a  widow  had 
elected  to  take  under  the  will  Instead  of 
claiming  dower  In  the  estate,  merely  pre- 
cludes her  from  claiming  aught  against  the 
heirs  not  provided  for  In  the  will,  and  did 
not  debar  her  of  an  estate  of  inheritance 
from  the  son,  of  the  property  mentioned  In 
the  will.  Rice  v.  Saxon,  28  Neb.  380  (44  N. 
W.  456). 

10.  (1890  )  Where  it  cannot  be  gathered 
from  the  pleadings  that  an  estate  left  by  a 
married  woman  is  ancestral,  but  it  was  ap- 
parently acquired  by  purchase,  section  33, 
chapter  23,  Compiled  Statutes,  is  not  appU- 
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cable;  and  if  one  ot  decedent's  two  children, 
who  have  Inherited  the  estate,  dies,  the  sur- 
TlTlng  father  normally  takes  the  Interest  of 
such  child.  ShelJenberger  v.  Ransom.  31 
Neb.  61  (47  N.  W.  700;  28  Am.  St.  Rep.  500; 
10  L.  R.  A.  810).  [Overruled.  Veeder  v. 
McKinley-Lanning  Loan  Co.,  61  Neb.  892.]  ' 

11.  (1892.)  Under  the  statute  in  force 
in  1880.  a  widowed  mother  Inherited  the 
lands  of  an  only  son.  dying  intestate  and 
without  issue.  Owyer  v.  Hall,  34  Neb.  589 
(52  N.  W.  372). 

12.  (1892.)  Held.  That  on  the  death  of 
a  married  woman,  in  1880.  all  the  real  estate 
of  which  she  died  seized  descended,  subject 
to  the  husband's  right  of  curtesy,  to  Intes- 
tate's daughter^  Deming  v.  Miles,  35  Neb. 
733  (53  N.  W.  665;  37  Am.  St  Rep.  464). 

13.  (1S96.)  A.  died  Intestate,  leaving 
aurvlTing  him  neither  Issue,  nor  father, 
mother,  brother,  or  sister.  There  were  sur- 
viving four  children  of  a  deceased  brother, 
eight  children  of  a  deceased  sister,  and  three 
children  of  a  deceased  dau^ter  of  such  sis- 
ter. Bel4,  That  under  our  statute  of  de- 
scent the  twelve  surviving  nephews  and 
nieces  took  each  one-twelfth  part  of  the  In- 
testate's land,  per  capita,  and  that  the  grand- 
nephews  and  grand-nieces  took  nothing. 
Such  a  case  falls  within  the  fifth  subdivision 
of  section  30,  chapter  23,  Compiled  Statutes, 
and  not  within  the  third  subdivision.  Doug- 
Jos  V.  Cameron.  47  Neb.  358  (66  N.  W.  430). 

14.  (1902.)  G.  died  Intestate,  leaving 
surviving  her  neither  issue  nor  hnsband, 
father,  mother,  brother,  sister,  nephew,  niece, 
grandfather,  grandmother  or  grandchildren; 
her  nearest  relatives  being  two  uncles,  an 
aunt,  cousins  and  second  cousins.  Under 
our  statute  of  descent,  the  two  uncles  and 
the  aunt  took  the  entire  estate,  to  the  ex- 
clusion of  cousins  and  second  cousins.  Clarj/ 
V.  Watkina,  64  Neb.  386  (89  N.  W.  1042). 

15.  (1906.)  The  right  of  heirship  in  an 
estate  can  only  be  established  in  an  action 
In  equity;  an  action  at  law  cannot  be  main- 
tained to  recover  the  value  of  an  undivided 
half  of  an  unsettled  estate  on  the  ground 
that  the  decedent  agreed  in  his  lifetime  to 
make  the  claimant  his  hein.  Peteraon  v. 
Estate  of  Bauer,  78  Neb.  661  (107  N.  W.  993). 

Inheritance  per  stirpes. 

16.  (1896.)  Inheritance  per  stirpes  does 
does  not  obtain  except  where  affirmatively 
provided.  Douglaa  v.  Cameron,  47  Neb.  353 
(66  N.  W.  480). 

17.  (1896.)   Tba  rnle  of  inheritance  per 


stirpes  Is  in  general  applied  only  from  ne- 
cessity, as  where  the  heirs  are  ot  oneqnal 
degree  of  kinship  to  the  intestate.  Where 
they  are  of  equal  degree,  they  take  as  prin- 
cipals. Douglas  V.  Cameron,  47  Neb.  358 
(66  N.  W.  430). 

18.19.  (1896.)  It  Is  the  object  of  our  stat- 
ute to  cut  oft  inheritance  per  stirpes  among 
collaterals  where  at  any  point  beyond  the 
children  of  brothers  and  sisters  the  survlv- 

Ing  kindred  are  of  unequal  degrees.  In  sarh 
case  those  nearest  in  degree  take  the  estate 
to  the  exclusion  of  those  more  remote.  Douff- 
las  V.  Cameron,  47  Neb.  368  (66  N.  W.  430): 
(1902)  Clarj/  v.  Watkins,  64  Neb.  386  (  89  N. 
W.  1042). 

Bxpectancy  to  inliarit  as  a  property. 

20.  (1899.)  A  mere  hope  ot  sncceaaion 
to  an  ratate  Is  not  property.  Eocher  v.  Cor- 
nell, 59  Neb.  316  (80  N.  W.  911). 

Relation  of  heir  to  administrator. 

21.  (1898.)  There  Is  no  privity  between 
an  administrator  and  an  heir  so  for  as  re- 
gards the  decedent's  estate.  Eayrs  v.  Jla- 
son,  54  Neb.  143  (74  N.  W.  408). 

Widow's  right  to  possession. 

22.  (1905.)  The  widow's  right  to  posses- 
sion is  by  virtue  of  the  marital  relation,  and 
will  not  be  construed  to  be  Independent  and 
hostile  to  that  of  her  hust>and'8  heirs,  un- 
less by  some  means  she  brings  to  thdr  at- 
tention the  fact  that  she  claims  to  own  the 
property  In  her  own  right  and  adversely  to 
any  right  derived  through  her  husband. 
Larson  v.  Anderson,  74  Neb.  361  (104  N.  W. 
925). 

Title  acquired  by  heirs. 

23.  (1881.)  Where  the  estate  is  solvent 
the  heir  has  a  beneficiary  Interest  In  the 
trust  as  distributee.  Becker  v.  Anderson,  11 
Neb.  493  (9  N.  W.  640). 

Vesting  of  right  or  title  In  heirs. 

24.  (1892.)  On  the  death  of  an  Intestate 
his  lands  immediately  descend  to  his  heirs 
subject  to  the  right  of  possession  by  the  ad- 
ministrator, pending  admlnlstratloo,  and  to 
his  power  to  sell  the  real  estate  to  pay  the 
debts  of  the  estate,  in  case  the  personal 
property  is  insufficient  for  that  purpose. 
Rakes  V.  Brown,  34  Neb.  304  (  51  N.  W.  848). 

25.  (1897.)  The  lands  of  an  Intestate  de- 
scend to  his  heirs  subject  to  his  unsecured 
debts.  Motley  v.  Motley,  53  Neb.  87S  (73  N. 
W.  738:  68  Am.  St  Rep.  608). 

26.  (1898.)  The  personal  property  de- 
scends in  equal  proportions  between  the 
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widow  and  children.  Hinds  v.  Hinds,  56  Neb. 
645  (76  N.  W.  1087). 

27.  (1898.)  Undivided  lands  of  which 
one  dies  seized  descend  to  the  helra,  and 
title  vests  In  ^em  subject  to  the  ancestor*a 

^  debts.  Lewon  v.  Heath,  53  Neb.  707  (74  .N. 
^W.  274). 

28.  nd02.)  Real  estate,  other  than  Uie 
homestead  of  an  intestate  decedent,  descends 
to  his  heirs  and  the  title  vests  Immediately 
In  them  subject  to  the  administrator's  right 
of  possession  and  to  Its  application  in  pay- 
ment of  decedent's  debts.  Security  Invest- 
ment Co.  V.  Lottridoe^  2  Vnot  489  (89  N. 
"W.  298). 

29.  (1904.)  Newiy  dlB<wvered  assets  of 
an  insolvent  estate  are  a  trust  fund  in  the 
hands  of  an  administrator  for  the  payment 
of  debts  and  costs  of  administration,  and 
do  not  descend  to  the  heirs  and  distributees 
untU  such  claims  are  paid.  Sharp  v.  Citi- 
zens Btmk  of  Stanton,  70  Neb.  758  (98  N.  W. 
50). 

 Time  of  vesting  title. 

30.  (1889.)  O.  waa  the  owner  of  a  home- 
stead on  which  he  lived  with  his  wife  and 
her  several  grown  sons  and  daughters  by  a 
former  marriage.  Owing  to  111  treatment  by 
O.  of  the  family,  and  especially  of  the  daugh- 
ters, the  family  left  the  homestead  and  went 
to  a  distant  part  of  the  county,  where  they 
remained,  the  wife  and  mother  going  with 
them  and  remaining  with  them  tor  the  most 
part  until  the  death  of  O.,  but  several  times 
returning  and  remaining  at  the  homestead 
for  longer  or  shorter  lengths  of  time;  at  one 
time,  when  O.  was  sick,  for  about  three 
weeks.  O.  remained  on  the  homestead  for  a 
year,  more  or  less,  after  the  departure  of 
the  family,  when  on  account  of  illness  he 
was  removed  to  a  hospital  at  the  county  seat, 
where  he  died.  Held.  That  upon  the  death 
of  O.  the  widow.  Bridget  O'Brien,  became 
vested  with  a  lite  estate  in  the  homestead. 
Lamb  V.  Wogan,  27  Neb.  236  (42  N.  W. 
1041). 

81.  (1897.)  Where  an  ancestor  dies  In- 
testate bis  lands  descend  instantly  to  his 
iielrs.  It  does  not  require  settlement  of  his 
estate  or  a  probate  order  declaring  heirship 
to  vest  the  title.  Johnaon  v.  Colby,  52  Neb. 
327  (72  N.  W.  313). 

82.  (1892.)  Lands  of  an  intestate  de- 
scend immediately  upon  his  death  to  his 
heirs.  Rakes  v.  Broum,  34  Neb.  304  (61  N. 
W.  848). 

S8.    (1894.)   Onr  statute  of  descent  is 


plain  and  unambiguous,  and  by  its  own  oper- 
ation, and  solely  in  accordance  with  Its  own 
terms,  vests  In  the  heir  such  estate  as  he  la 
thereby  entitled  to,  eo  inatanti,  upon  the 
death  of  the  intestate  from  whom  the  In- 
heritance comes.  Shellenberger  v.  Ransom, 
41  Neb.  631  (S9  N.  W.  935).  [Overruled. 
Veeder  v.  McKinley-Lanning  Loan  Co.,  61 
Neb.  892.] 

Advancements. 

34.  (1900.)  Advancements  made  by  a 
father  to  a  son  may  be  deducted  from  the 
distribute  share  of  the  latter.  McClave  v. 
McClave,  60  Neb.  464  (83  N.  W.  668). 

35.  (1902.)  Where,  pending  the  settle- 
ment of  a  decedent's  estate,  advancements 
have  been  made  In  good  faith  to  an  heir  by 
the  administrator  with  the  assent  of  the  co- 
heirs, which  were  accepted  by  the  recipi- 
ent as  in  full  of  his  share  and  as  entitling 
the  other  heirs  to  his  proportion  of  the  re- 
maining estate,  the  heir  who  has  under  such 
arrangement  received  his.  full  share  of  the 
estate,  ha.^  not  thereafter  an  attachable  In- 
terest In  r?al  property  of  the  deceased.  Se- 
curity Investment  Co.  v.  Lottrtdge,  2  TJnof. 
489  (89  N.  W.  298). 

36.  (1903.)  Evidence  held  sufficient  to 
sustain  finding  that  the  conveyance  from 
father  to  son  was  upon  an  oral  agreement 

that  it  should  be  an  advancement,  and  a 
release  and  relinquishment  of  grantee's  in- 
terest in  the  fathar's  estate.  IHddell  v.  Bid- 
den, 70  Neb.  472  (97  N.  W.  G09). 

37.  (1904.)  Evidence  examined,  and  held 
InsuflBclent  to  show  that  the  consideration 
for  the  promlsEory  note  executed  by  a  daugh- 
ter and  her  husband  to  the  father  was  in- 
tended as  an  advancement.  Lodge  v.  Fitch, 
72  Neb.  662  (101  N.  W.  338). 

38.  (1904.)  Section  34,  chapter  23,  Com- 
piled Statutes,  provides:  "All  gifts  and 
grants  shall  be  deemed  to  have  been  made 
in  advancement,  1£  they  are  expressed  in  the 
gift  or  grant  to  he  so  made,  or  if  changed 
In  writing  by  the  Intestate  as  an  advance- 
ment, or  acknowledged  in  writing  as  such 
by  the  child  or  other  descendant"  In  an 
action  to  adjust  advancements,  held,  that 
oral  testimony  Is  Incompetent  to  prove  the 
advancements.  Baden  v.  Mier,  71  Neb.  191 
(98  N.  W.  701). 

39.  (1904.)  To  constitute  an  advancement 
as  defined  In  section  37,  chapter  23,  Com- 
piled Statutes,  1903,  it  is  necessary  either 
that  the  ancestor  express  in  the  gift  or  grant 
his  intention  that  It  be  an  advancement,  or 
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tbftt  he  charge  it  in  writing  as  an  advance- 
ment, or  that  the  child  or  other  descendant 
acknowledge  in  writing  the  gift  or  grant  aa 

an  advancement.  Lodge  v.  Fitch,  72  Neb. 
652  (101  N.  W.  338). 

40.  (1904.)  A  debt  from  an  heir  to  an 
ancestor  may  be  converted  by  the  ancestor, 
with  the  consent  of  the  heir.  Into  an  ad- 
vancement, but  when  such  debt  Is  evidenced 
by  note  or  bond  this  fact  raises  a  strong 
presumption  that  the  transaction  was  In- 
tended as  a  loan  and  not  as  an  advance- 
ment. Lodge  V.  Fitch,  72  Neb.  652  (101  N. 
W.  338). 

Belinquishment  in  interest  by  heirs. 

41.  (1903.)  A  relinquishment  by  a  son 
of  his  interest  in  his  father's  estate,  to  be 
effectual  as  to  lands  must  be  in  writing 
signed  by  the  party  to  be  charged.  Biddell 
V.  Ridaell,  70  Neb.  472  (97  N.  W.  609). 

42.  (1903.)  Receipt  and  rententlon  of 
lands  from  the  father  in  consideration  of 
an  oral  agreement  to  relinquish  the  son's 
Interest  in  the  father's  estate,  is  not  such 
a  part  performance  of  it  as  to  take  It  out 
of  the  statute  of  frauds.  RtddeU  v.  Riddell, 
70  Neb.  472  (97  N.  W.  S09). 

Dlsquallflcation  of  heir  by  murder  of  in- 
testate. 

43.  (1S90.)  Where  a  child  was  murdered 
by  the  father,  he  does  not  acquire  the  estate 
of  the  former.  Shellenberger  v.  Ransom,  31 
Neb.  61  (47  N.  W.  700;  28  Am.  St.  Rep.  600; 
10  L.  R.  A.  810).  [Overruled.  Shelten- 
berffer  v.  Ransom,  41  Neh.  631.] 

44.  (1894.)  The  murder  of  an  Interstate 
by  one  to  whom  ordinarily  his  property 
would  descend  as  heir  will  not  prev^t  the 
property  from  so  descending.  Bhellenberger 
V.  Ransom.  41  Neb.  631  (59  N.  W.  935;  25 
L.  R.  A.  564).    [See  61  Neb.  892.] 

Dedlcatiou  from  distributee's  shars, 

45.  (1904.)  In  the  distribufion  or  par- 
tition of  an  estate,  a  debt  due  the  estate 
from  a  distributee,  or  some  person  through 
whom  he  Inherits  by  right  of  representa- 
tion, which  is  barred  by  the  statute  of  limit- 
ations, cannot  be  deducted  from  the  share 
of  such  distributee,  fioden  v.  Mier,  71  Neb. 
191  (98  N.  W.  701). 

46.  (1907.)  After  the  death  of  one  to 
whom  has  been  made  a  gift  or  loan,  the  dis- 
tributive shares  of  the  cliltdren  of  the 
debtor  on  donee,  as  heirs  at  law  of  the  cred- 
itor or  donor,  cannot  without  their  consent 
be  diminished  by  charging  a  gift  or  loan  as 


an  advancement  txf  their  ancestor,  which 
has  not  acquired  that  character  during  the 
lifetime  of  the  ioitter.  In  re  Estate  of 

Beasler,  79  Neb.  691^(113  N.  W.  147). 

Liability  of  keir  for  debts  of  decedent 

47.  (1902.)  A  cl::im  on  a  simple  con- 
tract debt,  for  vrhlch  a  man's  heirs  as  such 
are  not  liable,  cannot  be  prosecuted  against 
them.-  Buck  v.  Hogeboom,  63  Neb.  672  (88 
N.  W.  857). 

48.  (1S89.)  Where  a  county  has  a  claim 
against  the  estate  of  a  decrased  Insane  per- 
-son  for  her  support,  it  must  be  presented 
during  admlnlatt-atlon,  and  cannot  be  re- 
covered after  distribution  of  the  estate,  by  a 
suit  against  the  distributees.  Richardson 
County  V.  Smith,  25  Neb.  767  (41  N.  W. 
774). 

Bigbta  of  heir  to  maintain  ejectment. 

49.  (1898.)  An  heir  nuur  brli^  and 
maintain  an  action  of  ejectmrat  relative 
to  lands  of  which  his  ancestor  died  seized 
against  any  and  all  persons  except  th«  ad- 
ministrator of  the  estate  and  such  as  bsve 
a  right  or  rights  thereto  deprived  from  the 
administrator,  and  this  the  heir  may  do 
during  the  pendency  of  the  administration 
proceedings  and  prior  to  ftnal  settlement 
or  any  decree  of  distribution.  Letoon  r. 
Heath,  63  Neb.  707  (74  N.  W.  274). 

Aetlona  for  distribution. 

 Bight  of  heir  to  partition  and  dis- 
tribution of  estate. 

50.  (1889.)  An  heir  or  devisee  of  an 
estate  cannot  maintain  an  action  for  distri- 
bution or  partition  until  the  debts,  allov- 
ances,  and  expenses  against  said  estate 
have  been  paid  or  provided  for,  unless  he 
give  a  bond  with  approved  sureties  to  pay 
for  the  same.  Alexander  v.  Alexander,  26 
Neb.  68  (41  N.  W.  1065);  (1S90)  Recfceireji 
V.  Waltemath,  28  Neb.  492  (44  N.  W.  659). 

61.  (1889.)  mer«  a  widow  has  a  IU« 
estate  in  all  the  lands  of  which  her  hus- 
band died  seized,  the  heirs  cannot  m^taln 
an  action  of  partition  against  her.  and  dis- 
turb her  possession.  Alexander  v.  Alex- 
ander, 26  Neb.  68  (41  N.  W.  1065). 

 Sufficiency  of  petition. 

52.  (1882.)  PeUtlon  alleged  that  A  R. 
M.  died  at  Beatrice,  Gage  county,  Nebraska, 
intestate;  that  plaintiff  was  duly  appointed 
his  administrator,  and  has  paid  all  funeral 
charges,  debts  of  the  deceased,  and  costs 
and  expenses  of  administration;  that  de- 
ceased left  no  Issue  or  widow;  that  plaintiff 
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l8  his  father  and  sole  heir  at  law;  that  de- 
ceased left  real  estate  In  Indiana  and  Min- 
nesota,  and  personal  estate  In  Ohio,  which 
estate  is  in  the  possession  of  the  defendant; 
but  the  petition  does  not  state  that  the  de- 
ceased was  at  any  time  domiciled  In  Ne- 
braska. Held,  That  a  general  demurrer  to 
the  petition  was  rightly  sustained  by  the 
district,  court  Minkler  v.  Woodruff,  12  Neb. 
267  (11  N.  W.  296). 


Parties. 


53.  (1903.)  In -a  contest  between  rival 
claimants  seeking  to  establish  beirship  and 
have  distribution  of  the  estate  of  a  decedent, 
the  administrator  of  such  estate  has  no 
official  interest.  As  the  representative  of 
the  deceased  person  be  is  not  an  adverse 
party  to  any  of  the  claimants  in  the  con- 
troversy. Sorensen  v.  Soreruen,  68  Neh.  500 
(100  N.  W.  9307. 

 Proof  of  halrship. 

54.  (1903.)  Brothers,  and  children  of 
deceased  brothers  and  sisters,  of  an  intestate 
are  not  prima  facie  heirs  and  distributees, 
and  must  allege  and  prove  that  there  are 
no  persons  of  the  several  classes  which 
would  take  before  them  and  exclude  them, 
under  the  statute,  before  they  can  obtain 
an  order  for  '  distribution  of  the  estate. 
Sorensen  d.  Sorensen,  68  Neb.  483  (94  N.  W. 
S40). 

55.  (1903.)  Proof  of  heirship  Is  not 
confined  to  the  records  of  the  probate  court 
alone,  but  may  be  established  by  the  testi- 
mony of  any  one  who  knows  the  facts  con- 
stituting such  relation.  Jetter  v.  Lj/on,  70 
Neb.  429  (97  N.  W.  696). 


■  Sight  to  open  and  closer 


56.  (1903.)  In  a  proceeding  for  the  dls> 
trlbutlon  of  the  estate  of  an  Intestate,  In 
a  contest  between  parties,  each  claiming  as 
next  of  kin  and  heir  at  law,  to  the  exclusion 
of  the  other  and  all  other  persons,  the  right 
to  open  and  close  rests  in  the  discretion  of 
the  court.  Sorensen  v.  Sorensen,  68  Neb. 
490  (98  N.  W.  837).  . 

DESCRIPTION. 

Of  parties  and  property  attached,  see  At- 
tachment. IV. 

Of  boundary  lines,  see  Boundaries,  §|  1-23, 

Of  chattels  mortgaged,  see  Chattel  Mort- 
gagee, «l  44-77. 

Of  animals  In  cbattel  mortgage,  see 
Chattel  Mortgages,  8 §  62-77. 

Of  property  and  parties  to  deed,  see 
Leeds,  H  44-51. 


Of  defendant  and  crime  charged  In  crim- 
inal pr-osecutlon,  see  Indictment  and  ln~ 
formation,  H  43-73.  ' 

Of  property  insured,  see  Insurance,  V. 
Of  parties  to  judgment,  see  Judgment, 
%i  143-148. 

Of  leased  property,  see  Landlord  and  Ten- 
ant. VI,  A. 

Of  property  and  labor  and  material  fur- 
nished on  building,  see  Mechanics'  Liens, 
H  92-123. 

Of  land  mortgaged,  see  Mortgages,  §S  77, 
78. 

Of  parties  to  action,  see  Parties,  IV. 
Of  parties  in  pleadings,  see  Pleadings, 
«S  66.  67. 

Of  persons  and  property  for  taxation,  see 
Taxation.  H  237-246. 
Of  parties  In  verdict,  see  Trial,  H  744,  745. 
Of  property  devised,  see  Wills,  H  187.  188. 

DESERTION. 

Ground  for  divorce,  see  Divorce,  {{ 19-21. 

Sufficiency  of  proof  of.  see  Divorce, 
§S  85-89. 

DETECTIVES. 
Credibility   as   witness,   see  Witnesses, 

i%  369,  370. 

DEVISES. 

See  Wills. 

DICTUM. 

Effect  of,  in  opinion,  see  Courts,  {|  59. 60. 

DIPSOMANIACS. 
Commitment  to  asylum,  see  Insane  Per- 
sons, 81 18-20. 

DISABILITIES. 

Of  insane  persons,  see  Insane  Persons. 

Infants,  see  Infants. 

Married  women,  see  Husband  and  Wife, 

Effect  on  running  of  statute  of  limitations, 
see  Limitation  of  Actions,  II,  B. 

Contributory  negligence  of  persons  under, 
see  Negligence,  St  66-71. 

Of  witnesses,  see  Witnesses,  II. 

DISBARMENT. 

Of  attorney,  see  Attorney  and  Client. 
(1 14-29. 

DISCHARGE. 

Of  particular  proceedings  or  action,  see 
specific  topics. 

Of  particular  persona  or  officers,  see 
specific  topics. 

DISCLAIMER. 

Effect  on  right  to  costs,  see  Costs,  §  46. 
Estoppel   by  disclaimers,  see  Estoppel. 
IS  62-69. 
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CEOSa-REFEBENCES. 

0(  property  of  debtor,  see  Creditors' 
Suit;  Fraudulent  Conveyances. 

Right  to  physical  examination  of  Injuries, 
see  Damages,  H  142-146. 

Exhibit  of  personal  injury  to  Jury,  aee 
Evidence,  18  203-207. 

Taking  and  using  testimony  liy  deposi- 
tions, see  Depositions. 

Authority  of  county  judge  to  take  deposi- 
tions, see  Depositions,  8  5. 

Disclosures  by  garnishee,  see  Garnish- 
ment, 9S  89-100. 

Of  fraud  as  starting  running  of  statutes 
against  right  to  set  aside  conveyance  by 
debtor,  see  Fraudulent  Conveyances,  SI36&- 
374. 

Inspection  and  view  by  jury,  see  Trial, 
SI  56-60. 

1.  (1886.)  Section  394  of  the  code,  for 
the  Inspection  of  books,  papers,  or  docu- 
ments in  the  hands  of  the  adverse  party, 
does  not  apply  to  copies  of  a  public  record 
open  to  the  inspection  of  both  parties;  and 
a  copy  of  which  may  be  obtained  by  either 
or  both  parties  upon  payment  of  the  neces- 
sary fees.  Spielman  v.  f  lynn,  19  Neb.  342 
(27  N.  W.  224).' 

2.  (1893.)  There  Is  no  statutory  pro- 
vision which  requires  that  a  party  shall 
either  pay  or  tender  fees  in  order  to  entitle 

him  to  an  inspection  of  a  book  or  paper 
in  the  possession  of  his  adversary.  First 
Kat.  Bank  of  Dorchester  v.  Smith,  36  Neb. 
199  (54  N.  W.  254). 

3.  (1893.)  The  plaintiff  In  a  civil  action 
made  a  written  demand  upon  the  defendant 
for  an  inspection  and  copy,  or  permission 
to  take  a  copy,  of  certain  specified  entries  in 
a  certain  book  belonging  to,  in  the  posses- 
sion of,  and  under  the  control  of  the  latter, 
relating  to  the  .merits  of  the  suit,  which 
demand  was  not  complied  with  within  four 
days.  Held,  That  under  section  394  of  the 
code  the  court  In  which  the  action  is  pend- 
ing, or  the  Judge  thereof  in  vacation,  has 
the  power,  on  motion  and  notice  to  the  de- 
fendant, to  order  that  an  Inspection  and 
copy,  or  permission  to  take  a  copy,  of  such 
entries  shall  be  given  within  a  specified 


time,  and  on  a  failure  of  the  defendant  to 
comply  with  such  order,  the  court  may  ex- 
clude the  entries  from  being  given  in  evi- 
dence, or  If  wanted  as  evidence  by  the  plain- 
tiff.  may  direct  the  jury  to  presume  them  to 
be  such  as  the  plaintiff  by  affldavit  all^ 
them  to  be.  First  Nat.  Bank  of  Dorchester 
V.  Smith,  36  Neb.  199  (54  N.  W.  254).  [Re- 
versed on  rehearing.  39  Neb.  90.] 

4.  (1894.)  The  making  of  an  order  re- 
quiring plaintiff  to  submit  his  body  to  a 
personal  examination  by  physicians.  Is  not 
sufficient  ground  for  reversing  a  Judgment 
where  the  plaintiff  has  acquiesced  therein  by 
selecting  a  physician  to  act  as  a  member  of 
such  board  of  examiners,  by  submitting  to 
en  examination  without  objecting  thereto, 
and  by  permitting  the  testimony  of  uld 
physicians  to  be  given  without  raising  tbe 
want  of  power  of  the  judge  to  make  the 
order.  Ellsworth  v.  City  of  Fairbury.  41 
Neb.  881  (60  N.  W.  336). 

5.  (1903.)  Under  section  394.  code  of 
civil  procedure,  the  granting  of  orders  for 
Inspection  of  books  or  papers  Is  left  to  ibe 
discretion  of  the  trial  court,  and  It  Is  also 
left  to  the  discretion  of  the  court  whether 
or  not  to  exclude  such  books  or  papers  At 
the  trial  if  inspection  is  not  permitted. 
Chamberlain  v.  Chamberlain  Banking  Hoiue, 
4  Unof.  278  (93  N.  W.  1021). 

DISCRETION  OF  COURT. 

Review  on  appeal  or  error,  see  Appeal 

and  Error.  XV,  F. 

Ball  In  criminal  prosecutions,  see  Bail. 
On  continuance,  see  Continuance,  It  58-C5- 

As  to  dismissing  suit,  see  Dismissal  and 

yon-Suit.  16-18. 

Modification  of  award  in  divorce,  see  Di- 
vorce, 8  191. 
Award  of  temporary  alimony,  see  Divorce, 

9§  163-166. 

In  divorce,  see  Divorce,  S  9. 

As  to  election  between  counts  in  criminal 
prosecutions,  see  Indictment  and  Informa- 
tion. §5  93-107. 

In  opening  or  vacating  Judgment  see 
Judgment,  S§  B9-63. 

In  impaneling  jury,  see  Jury.  SS  283-286. 
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Compelling  acts  wltbln  judicial  dlscrretton. 
see  Mandamus.  §§59-61. 

Allowing  amendment  to  pleading,  see 
Pleading,  281-290. 

As  to  change  o{  venue,  see  Tenue,  {24. 


DISCRIMINATION. 

By  carriers,  statutory  provisions,  SM 
CarHera,  S83-9. 

By  telegraph  or  telephone  companies,  see 
Telegraph  and  Teleplwnet,  %\  19-26. 


DISMISSAL  AND  NON-SUIT. 
ANALYSIS. 

I.  VOLUNTABT. 

Dismissal  without  prejudice,  1-3. 

 After  submission  for  trial,  §§4-13. 

Parties  entitled  to  dismiss,  §§  14,  IS. 

Discretion  of  court,  fiS  16-18. 

Dismissal  by  agreement,  %  19. 

Dismissal  as  to  one  co-plaintiff,  %  SO. 

Dismissal  as  to  one  defendant,  §§  SI,  22. 

Dismissal  as  to  part  of  cause  of  action,  %%  23,  23a. 

Order  for  dismissal,  §  24. 

Proceedings  in  another  county,  §  25. 

Payment  of  costs  as  condition,  H  26-28. 

Operation  and  effect,  (S  29-38. 

 As  to  set-off  and  counter-claim,  {§  39-42. 

Questions  determined  on  motion  to  dismiss,  %  43. 

Reinstating  cause,  {{  44,  45. 

Dismissal  in  county  or  probate  court,  $8  46-49. 

H.  INVOLUNTABT. 

Jurisdiction  to  dismiss  suit  pending  in  another  county,  %%  50,  51. 
Notice  of  motion  to  dismiss,  {  52. 
Orounds  for  dlsmissaL 

 Fraud  by  plaintiff  during  trial,  §  62a. 

 Disobedience  of  order  of  court,  §  53. 

 Bestraint  of  action  by  federal  court,  8  54. 

 Failure  to  plead,  68  55,  55a. 

 Action  barred  by  statute  of  limitatlonB,  8  56. 

^—Insecurity  of  coats,  SI  57,  58. 

 Defects  of  pleadings  or  filings,  §8  69,  60. 

■■       Transfer  of  plaintiff's  interest,  8  61, 

 ^Defect  as  to  parties,  §§  62-64. 

 Defect  of  process,  8  65. 

Bequisltes  and  sufficiency  of  motion  to  dismiss,  8  66. 
Operation  and  effect,  88  67,  68. 
Questions  determined  on  dismissal,  8  69. 
Setting  aside  and  reinsteting,  88  70-79. 

Cross-references.  Authority  of  attorney  to  dlsmiBs  action  on 

Dismissal  of  particular  actions  or  proceed-  behalf  of  client,  see  Attorney  and  Client, 
Ings,  see  specific  topics.  88  54,  55. 

Effect  of  death  on.  see  Abatement  and  creditor's  suit,  see  Creditors'  Suit, 

Revival.  87.89. 

Dismissal  or  abandonment  of  appeal  or 
proceeding  in  error,  see  Appeal  and  Error, 
$8  1415-1463. 

Rulinj;  on  motion  as  subject  to  review,  see  appeal  in  eminent  domain,  see  Emi- 

Appeal  and  Error.  H  113-115.  Domain.  88  245-249. 

Motion  for  dismissal  as  general  appear-  Of  action  on  behalf  of  Insane  person,  see 
ance,  see  Appearance,  8  28a.  Insane  Pergons.  8  43. 
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Of  divorce  suit  on  reconriHatlon,  see  Di- 
vorce and  Alimony,  88  99a,  99&. 
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CcQcIuaivenccB  o(  Judgment  of  dismissal, 
see  Judg.acnt.  §S  664-5G7. 

In  Justice  court,  see  /twtice*  of  the  Peace, 

if  155-160. 

DiBmlsaal  o(  action  for  ;»enalty  for  vio- 
lating llQuor  laws,  see  Intoxicating  Liquora, 
f  2&&. 

Of  mandamus  on  failure  to  produce  evi- 
dence, see  Mandamus.  S  245a. 

Of  action  to  quiet  title,  see  Quieting  Title, 
It  47. 

In  replevin,  see  Replevin.  §S  365-377. 

Dismissal  or  non-suit  for  InsuflUciencr  of 
evidence,  see  Trial,  H  261-269. 

Of  probate  proceedings,  see  Wills,  |{  129, 
130. 

I.  VOLUNTABT. 
Dismissal  without  prejudice. 

1.  (1889.)  An  action  may  be  dismissed 
without  prejudice  to  a  future  action  by  a 
plaintiff  before  the  final  submission  of  the 
case  to  the  Jury  or  court  where  the  trial  Is 
to  the  court  (sec.  430  of  the  civil  code); 
and  such  dismissal  may  be  made  at  the  op- 
tion of  the  plantlfl  without  leave  of  the 
court.  It  is  a  right  speclaHy  given  by 
statute  which  the  court  has  no  power  to 
refuse.  Orimes  v.  Chambertatn,  27  Neb, 
605  (43  N.  W.  395). 

2.  (1896.)  The  plaintltF  may,  as  a  mat- 
ter of  right,  under  section  430  of  the  civil 
code,  dismiss  his  action  without  prejudice  at 
any  time  before  its  final  submission  to  the 
court  or  Jury.  Sharplete  v.  CHffen,  47  Neb. 
146  (66  N.  W.  285). 

3.  (1906.)  Where  the  plaintiff  In  a  civil 
action  appeals  from  the  Judgment  of  the 
county  court  to  the  district  court,  he  has 
the  same  right  to  dismiss  his  action  without 
prejudice  ss  though  It  bad  originated  in  the 
district  court.  Thomhill  v.  Hargreaves,  76 
Neb.  582  (107  N.  W.  847). 

—     After  aabmisslon  for  trial. 

4.  (1884.)  After  the  introduction  of  the 
testimony  of  the  plaintiff  to  a  Jury  Im- 
paneled to  try  the  cause,  the  court  has  no 
authority  to  dismiss  a  case  and  discharge 
the  Jury  without  a  verdict  upon  the  merits. 
Smith  V,  Sioux  City  <E  P.  R.  Co.,  15  Neb. 
583  (19  N.  W.  638). 

5.  (1888  )  Under  section  430  of  the  code 
the  plaintiff  cannot  as  a  matter  of  right 
dismiss  an  action  after  the  final  submission 
of  the  case  to  the  courL  State,  ex  rel.  Bur- 
Hngton  <£  M.  R.  R.  Co.,  v.  Bcott,  22  Neb.  628 
(36  N.  W.  121). 


6.  (1888.)  Where  a  cause  was  submitted 
to  the  court  on  a  demurrer  to  the  petition 
and  a  decision  rendered  Bustalnlng  the  de- 
murrer, tHit  no  opinion  filed,  and  afterwardi. 
and  before  the  preparation  of  the  opinion 
the  plaintiff  attempted  to  dismiss  the 
tlon,  to  which  the  defendant  objected,  held. 
that  the  attempt  to  dismiss  was  unavalllns. 
and  that  the  cause  having  been  finally  sub- 
mitted final  Judgment  in  the  case  would  be 
rendered.  State,  ex  rel.  Burlington  d  M. 
R.  R.  Co.,  V.  Scott,  22  Neb.  628  (36  N.  W. 
121). 

7.  (1889.)  After  the  Introduction  of  tbe 
testimony  of  the  plaintiff  to  a  Jury  im- 
paneled to  try  a  cause  the  court  has  no 
authority  to  dismiss  a  case  and  disrhai^  the 

Jury  without  a  verdict  upon  the  merits. 
Chicago.  B.  it  Q.  B.  Co.,  v.  Richardson.  38 
Neb.  118  (44  N.  W.  103). 

8.  (1892.)  After  a  cause  is  submitted 
to  the  court  the  right  of  the  plaintiff  to 
dismiss  the  cause  without  prejudice  without 
leave  of  court  is  at  an  end.  Sharp  v.  Brotcn. 
34  Neb.  406  (61  N.  W.  1030). 

9.  (1894.)  A  plaintiff  cannot,  as  a  mat- 
ter of  right,  dismiss  his  action  after  the 
final  submission  of  the  case  to  the  court  or 
jury.  State,  ex  rel.  Holt  County,  v.  Hazeiet. 
41  Neb.  257  (59  N.  W.  891). 

10.  (1903.)  The  district  court  may.  in 
the  Just  exercise  of  its  discretionary  power, 
permit  plaintiff  to  dismiss  bis  case  after 
it  has  been  finally  submitted  to  the  court 
or  Jury.  But  where  the  discretionary  power 
of  the  court  is  not  Invoked  and  the  applici- 
tlon  to  dismiss  after  final  submission  is 
made  and  allowed  as  a  demandabte  right, 
the  order  of  dismissal  will  not  be  upheld 
unless  a  denial  of  the  application  would 
amount  to  an  abuse  of  discretion.  Bee 
Building  Co.  v.  Dalton,  68  Neb.  38  (93  N.  W. 
980). 

11.  (1903.)  When  a  case  has  been  sub- 
mitted upon  a  demurrer  to  Uie  evidence, 
plaintiff's  absolute  right  to  dismiss  without 
prejudice  is  lost.  Bee  Building  Co.  v.  Dal- 
ton. 68  Neb.  38  (93  N.  W.  930). 

12.  (1903.)  A  plaintiff  can  not  dismiss 
his  action  without  prejudice,  after  there  lias 
been  a  final  submission  of  It  either  to  the 
court  or  Jury.  Bee  Building  Co.  v.  Dalton. 
68  Neb.  38  (93  N.  W.  930). 

13.  (1903.)  Where  a  case  has  been  sub- 
mitted upon  a  demurrer  to  the  evidmce, 
plaintiff's  abC3lute  right  to  dismiss  without 
orejudice   Is   lost,   Fronk   v.  Evans  City 
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Steam  Laundry  Co.,  70  Neb.  75  (96  N.  W. 
1053). 

Parties  entitled  to  dismiss. 

14.  (1898.)  A  case  cannot  be  dismissed 
at  tbe  Instance  of  a  party  who  may  be  liable 
to  a  Judgment  therein,  against  the  objection 
of  bis  adversary,  although  the  recovety 
might  be  only  for  nominal  damages.  BoucJe 
V.  Linn,  56  Neb.  743  (77  N.  W.  51). 

15.  (1902.)  Three  plaintiffs,  who  were 
heirs  of  a  deceased  party  and  who  had 
joined  with  each  other  In  an  action  to  set 
aside  the  probated  will  and  declare  the 
same  revoked,  may  dismiss  the  case  as  to 
themselves  upon  payment  of  their  propor- 
tionate share  of  accrued  costs  even  though 
they  had  entered  into .  contracts  with  attor- 
neys to  prosecute  their  suit  for  a  portion 
of  vhatever  recovery  may  be  had.  Williamt 
V.  Milei.  63  Neb.  851  (89  N.  W.  455). 

Discretion  of  court. 

16.  (1901.)  Discretion  to  di&mlss  a 
cause  depends  upon  the  existence  of  rights 
whicli  would  be  Jeoparded  by  dismissal,  not 
upon  the  manner  in  which  the  court  may 
become  cognizant  of  them  and  Is  not  condi- 
tioned upon  some  formal  claim  or  assertion 
of  them  in  the  record.  Horton  v.  l^tate,  ex 
rel.  Hayacn,  63  Neb.  34  (88  N.  W.  146). 

17.  (1901.)  Tbe  right  of  a  plaintiff  to 
dismiss  his  action  is  not  absolute  in  the 
sense  that  the  court  has  no  power  over  or 
discretion  with  respect  to  Its  exercise. 
Whenever  Justice  to  the  court  or  its  officers 
or  to  any  of  the  parties  requires  Imposition 
of  terms  or  retention  of  the  cause  upon  the 
docket,  tho  court,  in  its  discretion,  may  im- 
pose such  terms  or  refuse  to  permit  dis- 
missal. Horton  V.  State,  ex  rel.  Hayden,  63 
Neb.  34  (88  N.  W.  146). 

18.  (1901.)  The  rule  that  the  court  has 
fall  power  and  control  over  Its  Judgments 
and  ordera  during  the  term  at  which  they 
ar«  rendered  applies  to  an  order  of  dis- 
missal entered  at  the  instance  of  a  plaintiff. 
Horton  V.  State,  ex  ret.  Hayden,  63  Neb.  34 
(88  N.  W.  134). 

Dismissal  by  agreement. 

19.  (1886.)  The  parties  to  a  cause  may 
dismiss  at  any  time,  by  agreement.  Wilcox 
V.  Brown,  20  Neb.  355  (30  N.  W.  264). 

Dismissal  as  to  one  co-plaintiff. 

20.  (1898  )  Where  two  persons  joined 
as  plaintiffs  in  an  action  of  replevin  and 
took  the  property  under  the  writ,  claimed  a 
concurrent  right  of  possession,  but  by  sev- 


eral titles,  and  one  recovered  Judgment,  the 
other  could  not  thereupon  dismiss  the  case 
as  to  himself,  without  tbe  consent  of  the  de- 
fendant. Souck  V.  Linn,  66  Neb.  743  (77  N. 
W.  51). 

Dismissal  as  to  one  defendant. 

21.  (1888.)  In  a  personal  action  against 
two  defendants,  a  summons  was  served  on 
one  In  the  county  where  the  action  wai 
pending,  and  another  summons  was  issued 
therein  to  the  sheriff  of  another  and  dif- 
ferent county,  and  served  on  the  other  de- 
fendant in  such  other  county,  of  which  other 
county  he  was  an  inhabitant,  and  before  a 
general  appearance  of  the  party  served  as 
last  aforesaid  In  the  action,  the  plaintiff 
voluntarily  dismissed  the  case  as  to  the 
defendant  served  in  the  county  where  the 
said  cause  was  pending.  Held.  That  the 
court  thereby  lost  Jurisdiction  of  the  other 
defendant.  Cobbey  v.  Wright,  23  Neb.  250 
(36  N.  W.  505). 

22.  (1886.)  Although  the  answer  of  one 
defendant  is  a  plea  in  abatement  for  mis- 
Joinder  of  the  other  defendant,  plaintiff  may 
dismiss  as  to  the  latter  pending  the  trial, 
without  rc-empaneling  or  resweaptng  the 
jury.  Morrissey  v.  Schindler,  18  Neb.  672 
(26  N.  W.  476). 

Dismissal  as  to  part  of  cause  of  action. 

23.  (1897.)  It  appeared  that  one  Item  in 
the  suit,  as  to  which  there  was  a  distinct 
paragraph,  separately  numbered,  in  the  petl-  * 
tlon,  was  not  due  at  the  time  the  action  was 
commenced.  Betd,  That  the  court  did  not 
err,  at  the  time  of  rendering  Judgment,  in 
sustaining  a  motion  by  plaintiff  to  dismiss 
the  suit  as  to  such  Item,  without  prejudice. 
Grotte  V.  Nagle,  50  Neb.  363  (69  N.  W.  973). 

23a.  (1908.)  In  case  of  misjoinder  of 
two  causes  of  action  in  the  same  petition, 
the  plaintiff  may  dismiss  one  of  such  causes 

of  action  and  proceed  to  trial  upon  the 
other.  McCague  Savings  Bank  v.  Croft,  80 
Neb.  702  (116  N.  W.  315). 

Order  for  dismissal. 

24.  (18S7.)  A  paper  filed  by  plaintiff  to 
the  effect  that  he  does  not  want  the  cause 
to  be  prosecuted  longer,  and  that  tbe  al- 
legations in  the  petition  are  not  true,  does 
not  operate  as  a  dismissal  unless  called 
up  in  open  court,  and  a  ruling  obtained  on 
it.    Cole  V.  Cole.  21  Neb.  84  (31  N.  W.  493). 

Proceedings  in  another  county. 

25.  (1877.)  It  is  no  objection  to  the  ex- 
ercise of  the  right  of  dismissal  that  It  was 
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done  to  enablt^  plaintiff  to  proceed  with  an- 
otber  action,  fraudulently  instituted  in  an- 
other county.   Ban1e9  v.  Vhl,  6  Neb.  145. 

Payment  of  costs  as  condition. 

26.  (1895.)  The  right  of  a  plaintiff  to 
dismiss  an  action  at  any  time  be  so  desires 
1%  not  an  absolute  unqualified  right,  but 
conditions  precedent,  such  as  payment  of 
rests,  may  be  Imposed  hy  the  court  in  its 
discretion.  Sheedy  v.  McMtirtry,  44  Neb.  499 
(63  N.  W.  21): 

27.  (1838.)  A  plaints  has  an  absolute 
right  to  dismiss  his  action  at  any  time  be- 
fore the  final  submission  of  the  cause,  sub- 
ject alone  'to  compliance  with  conditions 
precedent,  such  as  the  payment  of  costs, 
etc,  as  may  be  imposed  by  the  court.  Beals, 
Torrey  d  Co.  v.  Western  Union  Telegraph 
Co.,  53  Neb.  601  (74  N.  W.  54). 

28.  (1905.)  Under  our  practice  the  com- 
mon law  rule,  making  the  payment  of  costs 
in  the  action  dismissed  a  prerequisite  to 
the  prosecution  of  another.  Is  one  which  the 
trial  court  in  the  exercise  of  a  sound  dlsci«- 
tlon  may  or  may  not  apply.  Tates  v.  Jones 
Vat.  Bank.  74  Neb.  734  (105  N.  W.  287): 
Yates  V.  Vtica  Bank,  Id.;  Tatea  v.  Bailey, 
Id.;  Tates  v.  Bank  of  Staplehurst,  Id. 

Operation  and  efEect. 

29.  (1877.)  A  voluntary  dismissal  of  an 
action  by  the  plaintiff  Is,  practically,  a  final 
(itsposition  of  the  case,  except  as  to  unpaid 
costs,  for  which  the  court  may  enter-  juds- 
ment  against  him.  Bank*  v.  Vhl,  6  Neb. 
145. 

30.  (1885.)  Where  a  cause  has  been  dis- 
missed in  vacation  by  the  party  plaintiff, 
who  paid  all  costs,  an  Intervention  at  a 
su)it:equent  term  cannot  be  had  In  the  same 
cause.  Harris  v.  Cronk.  17  Neb.  475  (23 
N.  W.  341). 

31.  (18S9.)  An  entry  of  dismissal  term- 
inates the  jurisdiction  of  the  court  over  the 

cause  of  action  presented  by  plaintiff,  ex- 
cept for  the  purpose  of  entering  the  order 
of  (IfsmisEal  and  rendering  Judjiment  for 
costa.  Grimes  v.  Chatnberlain,  27  Neb.  605 
(43  N.  W.  395). 

32.  (1R9r>.)  In  an  action  wherein  the 
dor-^ndant  bas  not  appeared,  a  dismissal  filed 
by  plainllff,  as  providei  by  statute,  ends  the 
car-e.  and  litigation  therein  cannot  be  con- 
tinued. Sims  V.  Doris.  48  Neb.  720  (67  N. 
W.  765). 

33.  {1S98.)  A  dismissal  which  does  not 
Involve  the  merits  of  the  case  is  not  a  bar 


to  another  suit  upon  the  same  cause  of  ac- 
tion nor  to  presentation  of  the  claim  asiiut 
the  estate  of  deceased  defendant  Sufc  of 
MaytDOod  v.  Estate  of  Mc4.ai*ter,  56  Neb.  lit 
(76  N.  W.  552). 

34.  (1903.)  The  commencement  Df  a  nil 
in  replevin  which  was  immediitely  dis- 
missed without  prejudice,  and  the  propertr, 
in  question  returned  to  the  officer,  to  be 
delivered  by  him  to  the  defendant,  will  sot 
operate  as  a  bar  to  the  bringing  of  t  ntt 
sequent  action,  Cinfel  v.  iialena,  67  Srt- 
95  (93  N.  W.  165). 

35.  (1903.)  When  a  suit  Is  dismissed  IS 
to  one  of  two  or  more  defendants  Titbost 
prejudice,  such  defendant  c«ises  to  be  i 
party  to  the  record,  and  the  efleet  of  tte 
dismissal  is  to  leave-  such  defendant  in  the 
same  position  as  if  be  had  never  \im  i 
party  to  the  action.  Agnexo  v.  Omaka  .V«(- 
Bonk.  69  Neb.  654  (96  N.  W.  189). 

36.  (1903.)  If.  before  an  order  of  dis- 
missal, as  to  one  defendant,  there  bas  bta 
a  decision  or  decree  upon  one  of  sereni 
issues  made  by  the  pleadings,  but  such  ^ 
cision  does  not  fix  or  determine  the  liablU? 
of  the  defendant  who  Is  subsequently  dis- 
missed. Juch  preliminary  decree  does  act 
estop  the  defendant  dismissed  from  Ut^t 
ing  in  a  rubsequent  action  the  same  Ibt* 
Agne-[r  v.  Omaha  Nat.  Bank.  69  Neb.  654 
N.  W.  189). 

37.  (1905.)  The  voluntary  dismissal  of 
aa  action  before  final  submission  does  sot 
operate  as  an  estoppel,  and  is  withont  prvji- 
dlce  to  a  future  action.  Tatfs  v.  Jwtet 
Nat.  Bank.  74  Neb.  734  (105  N.  W.  fST): 
Yates  V.  Otica  Bank,  Id.;  Yates  v.  Bailei 
Id.;  Yates  v.  Bank  of  Staplehurst,  Id. 

38.  (1906.)  A  dismissal  of  an  sNMi 
from  a  county  court  does  not  operate  as  m 
affirmance  of  the  Judgment  of  the  Infetiflf 
court,  and  such  judgment  is  not  avallahle  fa 
bar  of  a  future  action  on  the  detoss'. 
Thomhill  r.  Hargreaves,  76  Neb.  oS2  d'^- 
N.  W.  847). 

 As  to  set-off  and  counter-cUim. 

39.  (1882.)  When  an  action  is  dtsmiacd 
without  prejudice  before  submission,  i  ^ 
tense  of  usury  to  a  promissory  note  Is  vi 
such  a  set-off  as  can  be  retalard  and  tritd 
by  the  court  Xetr  England  Mortgage  Ci. 
V.  Angle,  12  Neb.  504  (11  N.  W.  753). 

40.  (1884.)  If  after  a  set-off  is  filed  the 
plaintiff  dismisses  his  action  and  pays  tbe 
coats,  the  Justice  after  the  entry  of  ffl" 
missal  should  docket  the  set-off  under  la 
I 
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proper  title — the  claimant  as  plaintiff  and 
the  adverse  party  defendant.  Rairslt  v. 
Brewer,  16  Neb.  444  (20  N.  W.  391). 

41.  (1898.)  A  plaintiff  has  tbe  right,  be- 
fore final  tiibmlsBion  of  his  cause  of  action, 
to  dismiss  the  same,  but  this  right  does  not 

control  defendant's  right  to  proceed  to  trial 
or  a  set-ofT  or  counter-claim  properly  pleaded 
in  the  answer.  Adams  v.  Osgood,  55  Neb. 
706  (76  N.  W.  446). 

42.  (1907.)  Upon  appeal  to  the  district 
court  from  a  Judgment  against  a  plaintiff 
upon  a  set-off  rendered  in  a  justice  of  the 
peace  court,  the  plaintiff  cannot  defeat  the 
judgment  by  a  dismissal  of  bis  action. 
Hess  V.  Hess,  78  Neb.  347  (110  N.  W.  999). 

Questions  determined  on  motion  to  dismiss. 

43.  (1902.)  The  liability  of  plaintirTs 
xnorlng  to  dismiss  their  action  of  contest 
of  a  probated  will  to  attorneys,  who  had 
a  contract  to  prosecute  such  action  to  the 
end  on  a  contingent  fee,  and  who  had  ex- 
pended considerable  money  in  the  prosecu- 
tion of  the  suit,  for  the  value  of  tiieir  serv- 
ices cannot  be  litigated  or  determined  on 
a  motion  lo  dismiss.  Williams  v.  Miles.  63 
Neb.  851  (89  N.  W.  455). 

Beinstatlng  cause. 

44.  (1S89.)  The  supreme  court.  In  the 
exercise  of  its  appellate  Jurisdiction,  has  no 
authority  to  reinstate  a  cause  in  the  district 
court  which  has  been  there  voluntarily  dis- 
missed by  the  plaintiff.  Where  it  is  claimed 
that  a  dismissal  was  obtained  by  fraud, 
an  application  to  reinstate  must  be  made 
in  the  court  where  the  cause  was  pending 
at  the  time  the  dismissal  was  entered.- 
&rimes  v.  Chamberlain,  27  Neb.  605  (43  N. 
W.  395). 

45.  (1901.)  The  denial  by  a  district 
court  of  a  motion  to  reinstate  an  action, 
voluntarily  dismissed  at  the  same  term  at 
vliicb  the  motion  is  made,  will  not  be  re- 
versed In  the  absence  of  evidence  that  the 
party  making  tbe  application  was  laboring 
under  some  mistake  or  misaprehension  of 
fact  at  the  time  of  thu  dismissal.  Tigftr  v. 
Winger.  2  Unof.  155  (95  N.  W.  1053). 

I>isxnlssal  In  county  or  probata  court. 

46.  (isrr.)  The  dismissal  of  actions  In 
the  probate  courts,  now  county  courts,  is 
governed  by  the  rules  applicable  to  cases 
before  ?v?tices  of  the  peace.  Banks  v.  VJt\ 
6  Neb.  143. 

47.  (1877.)  The  voluntary  dlsmlssil  by 
the  plalnHIE,  of  a  cause  In  the  county  court. 


practically  disposes  of  the  case.  Banks  v. 
Vhl,  6  Neb.  145. 

48.  (1877.)  The  plaintiff  In  an  action 
brought  In  the  probate  court  could,  at  any 
time  before  the  case  was  finally  submitted, 
and  on  his  own  motion,  dismiss  It.  And  the 
failure  to  pay  the  costs  that  bad  then  ac- 
crued will  not  prevent  him  from  exercising 
thiR  right.    Banks  v.  V7il,  6  Neb.  145. 

49.  (1877.)  It  Is  no  objei^tion  to  a  dis- 
missal of  a  cause  in  a  county  court,  by 
plaiutiff,  that  it  is  done  in  order  to  enable 
plaintiff  to  proceed  with  another  action  con- 
cerning same  subject-matter,  fraudulently 
instituted  In  another  county.  Banks  v.  Vhl. 
6  Neb.  145 

XL  IirVOLlTNTABT. 
Jurisdiction  to  dlamiss  suit  pending  In  an- 
other county. 

50.  ( 1898.)  A  district  court  has  no  Juris- 
diction to  render  a  judgment  In  an  action 
pending  In  one  county  dismissing  such  ac- 
tion from  the  district  court  of  another 
county.  Lefferts  v.  Bell,  57  Neb.  248  (77 
N.  W.  680). 

51.  (1898.)  An  order  of  dismissal  ren- 
dered by  the  district  court  of  one  county  dis- 
missing an  action  pending  in  the  district 
court  of  another  county,  is  void.  Lefferts 
V.  Bell,  57  Neb.  248  (77  N.  W.  680). 

Notice  of  motion  to  dismiss. 

52.  (1888.)  In  the  district  court,  where 
a  motion  Is  filed  to  dismiss  an  action  for 
want  of  prosecution,  it  Is  the  duty  of  the 
moving  party  to  serve  notice  of  such  mo- 
tion upon  the  adverse  party.  If  the  action 
is  dismissed  for  want  of  prosecution  with- 
out notice,  the  appellant  may  have  the 
cause  re-instated.  Berggren  v.  Berggren,  24 
Neb.  764  (40  N.  W.  284). 

Grounds  for  dismissal. 

 Fraud  by  plaintiff  durli^  trial. 

52(7.  (1907.)  Fraud  or  imposition  upon 
the  court  and  against  defendant,  practiced 
by  a  plaintiff  during  the  progress  of  the 
trial  of  his  cause,  does  not  justify  the  dis- 
missal of  his  action  without  a  determination 
of  Its  merits.  Fitch  v.  Mwtin,  80  Neb.  60 
(11,3  N.  W.  796). 

 Disobedience  of  order  of  court. 

53.  (1907.)  Under  section  430  of  the 
code,  it  is  within  the  sound  discretion  of 
the  district  court  to  dismiss  a  petition  with- 
out prejudice  for  disabedlence  by  the  plain- 
tiff of  a  rsTsanable  order  concerning  the 
proceedings  in  the  action.  Hotrell  v.  Malm- 
pren.  79  Neh  16  (112  N.  W.  313). 
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Beatralnt  of  action  by  federal  court. 
54.  (1901.)  It  is  no  valid  ground  for  the 
dismissal  of  an  action  brought  by  the  state 
against  a  corporation  that  the  federal  court 
has  granted  an  Injunntion  to  restrain  the 
attorney  general  from  the  prosecution  there- 
of. State  V.  Chicago,  R.  I.  &  p.  R.  Co.,  62 
Keb.  123  (87  N.  W.  188). 


■  Failure  to  plead. 


55.  (1891.)  Where  new  matter  Is  set  up 
In  the  answer,  and  no  reply  Is  filed  by 
plaintiff,  a  motion  to  ciismlsa  should  be  sus- 
tained.  Hamilton  Loan  A  Trust  Co.  v.  Oor- 

don,  32  Neb.  663  (49  N.  W.  699). 

55o.  (1902.)  In  an  action  for  an  ac- 
counting, wherein  the  answer  in  addition 
to  a  general  denial  pleads  a  final  settlement 
between  the  parties,  and  plaintiff  demurs  to 
such  answer  on  the  ground  that  It  does  not 
state  facts  sufficient  to  constitute  a  defense, 
and  after  an  adverse  ruling  elects  to  stand 
on  his  demurrer,  refusing  to  plead  further, 
a  judgment  of  dismissal  by  the  trial  court 
is  proper.  Brown  v.  Boughton,  2  Unof.  425 
(89  N.  W.  251). 

 Action  barred  by  statute  of  limlta- 

tiotu. 

56.  (1884.)  When  the  summons  served 
on  the  defendant  was  issued  after  the  statute 
of  limitations  had  barred  the  action,  held, 
that  a  motion  to  dismiss  on  that  ground  was 
properly  sustained.  Aultman  d  Taylor  Co. 
V.  Cole,  16  Neb.  4  (19  N.  W.  783). 

 Insecurity  of  coats. 

67.  (1889.)  A  cause  was  Instituted  in 
the  district  court,  by  a  non-resident  of  the 
state,  who  failed  to  give  security  for  costs 
at  the  commencement  of  the  action.  Upon 
motion  of  the  defendant  to  dismiss  the 
cavse  for  that  reason,  the  district  court, 
upon  an  application  of  plaintifT,  entered  an 
order  permitting  plaintiff  to  file  the  neces- 
sary security  for  costs  within  thirty  days, 
"and  in  default  thereof  the  cause  to  stand 
dismissed."  The  required  security  was  not 
given  until  after  the  expiration  of  the  thirty 
days.  The  cause  was  placed  upon  the  docket 
of  the  next  term  of  the  district  court,  when 
defendant  moved  to  strike  it  therefrom,  for 
the  reason  that  the  action  had  been  dis- 
missed by  the  prior  order  of  the  court,  and 
the  defaalt  of  the  plaintiff,  which  motion 
was  sustained.  Held.  That  the  decision  of 
the  district  court  was  erroneous.  King 
Bros.  V.  Jackaon,  26  Neb.  466  «l  N.  W. 
448). 


58.  (1892.)  Under  the  common 
where  an  action  is  dismissed  for  waat  of 
prosecution,  at  the  costs  of  the  plaintiff,  tbe 
plaintiff  Is  required  to  pay  such  costs  tfcfore 
prosecuting?  a  second  action  for-  the  same 
cause.  In  equity  procedure,  however,  this 
rule  is  not  enforced.  A  court  of  equity  viil 
be  governed  by  the  circumstances  of  each 
case,  and  where  there  is  a  valid  excuse  giTen 
for  the  failure  to  pay  the  costs  in  the  former 
suit,  will  not  compel  such  payment  as  a 
condition  of  permitting  the  second  to  pro- 
ceed. Union  P.  R.  Co.  v.  Mertes.  35  Nei. 
204  (62  N.  W.  1099). 

 Defects  of  pleadings  or  filings. 

59.  (1S77.)  Failure  to  sign  and  verify 
a  petition  is  not  grounds  for  dismissing  aa 
action.   Fritz  v.  Barnes,  6  Neb.  435. 

60.  (1886.)  Failure  to  entitle  papeiB  in 
a  case,  or  properly  entitle  them.  If  It  is  ap- 
parent to  what  case  they  relate,  is  not  sofB- 
clent  to  justify  a  dismissal  of  the  caus«. 
Jansen  d  Co.  v.  Mundt,  20  Neb.  320  (30  N. 
W.  53). 


 ^Transfer  of  plaintiff's  Interest 

61.  (18S2.)  A  transfer  by  a  plaintiff  of 
his  Interest  In  the  action  to  a  co-plaintil 
during  the  pendency  of  the  suit  will  not 
Justify  a  court  in  dismissing  the  actlon. 
Magemau  v.  Bell,  18  Neb.  247  (13  N.  W. 
277). 


-  Defect  as  to  parties. 


62.  (1890.)  Where  a  demurrer  Is  sns- 
tained  on  tbe  ground  of  non-Joinder  of  par 
ties  defendant,  the  court  should  not  dismiss 
the  action  without  giving  the  plaintiff  an 
opportunity  to  bring  in  the  absent  party. 
Alexander  v.  rfcocfcer,  30  Neb.  614  (46  N.  W. 
828). 

63.  (1894.)  An  action  should  not  be 
dismissed  becairse  the  plaintiffs  full  flrsi 
name  Is  omitted  from  the  title  of  the  cause, 
until  an  opportunity  has  been  given  the 
party  to  correct  the  defect  by  amendment 
Real  V.  Honey,  39  Neb.  616  (58  N.  W.  13S). 

64.  (1895.)  A  suit  by  an  Iieir  and  dev- 
isee against  an  executor  for  the  constmc- 
tlon  of  a  clause  in  a  will  devising  real  estate 
may  be  dismissed,  where  it  appears  that  the 
latter  has  no  interest  In  the  adjudication  and 
that  an  Interpretation  will  not  assist  bim  in 
administering  the  estate.  Kennedy  v.  Mer- 
rick, 46  Neb.  260  (64  N.  W.  960). 

 Defect  of  process. 


65.  (1891.)  A  motion  objecting  to  tbe 
Jurisdiction  of  the  court  over  the  person  of 
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the  defendant  on  the  groands:  "First,  that 
no  service  of  summons  has  been  made  upon 
the  defendant  as  required  by  law;  second, 
that  no  return  of  sumnons  has  been  made 
as  required  by  lav."  is  too  general  to  be 
considered.  Forbes  v.  McHaffle,  32  Neb.  742 
(49  N.  W.  721). 

Requlsitu  and  anffldency  of  motion  to  dls- 
miu. 

66.  (1891.)  When  a  party  files  a  motion 
objecting  to  the  jurisdiction  of  the  court 
over  his  person,  he  must  specifically  state  in 
his  motion  the  grounds  of  objection.  Forbes 
V.  McHaffle.  32  Neb.  742  (49  N.  W.  721). 

Operation  and  effect. 

67.  (1S83.)  Wbere  an  action  is  dismissed 
by  the  court,  without  a  hearing  upon  the 
merits^  the  order  of  dismissal  will  not  be 
a  bar  to  a  future  action.  Cheney  v.  Cooper, 
14  Neb.  415  (16  N.  W.  471). 

68.  (1901.)  Where  a  defendant  is  sued 
and  summons  served  on  her  by  her  true 
full  name,  and  she  Is  also  mentioned  In 
the  pleadings  and  summons  by  the  initials 
of  her  given  name,  the  court  does  not  lose 
Jurisdiction  over  her  by  dismissing  the  ac- 
tion as  to  the  person  named  and  designated 
by  the  initial  letters  of  the  defendant's  given 
name.  Nebraska  Loan  c6  Trust  Co.  v.  Kroa- 
ner,  63  Neb.  289  (88  N.  W,  499). 

Questions  determined  on  dismissal. 

69.  (1005.)  A  court  has  no  power  or 
jurlsjiction,  upon  dismissing  a  cause  with- 
out prejudice  to  a  new  action,  to  adjudge 
that  such  new  action  shall  not  be  subject  to 
the  defense  that  it  is  tarred  by  the  statute 
of  limitations.  Lintwn  v.  Cooper,  75  Neb. 
167  (106  N.  W.  170). 

Setting  aside  and  reinstating. 

70.  (1872.)  A  petition  to  reinstate  a 
cause  dismissed  at  a  term  prior  to  filing 
the  same  for  want  of  prosecution,  alleging 
as  excuse  a  change  by  general  statute  of 
the  time  of  holding  the  court,  of  which 
the  petitioner  had  no  knowledge,  does  not 
show  unavoidable  causualty  or  misfortune 
entitHng  him  to  relief.  Smitn  v.  Pinney, 
2  Neb.  139. 

71.  (1872.)  In  an  appeal  from  a  Justice's 
Ji'dgment  to  the  district  court,  the  defend- 
ant's death  was  suggested,  and  his  admin- 
istrator su^stitute!l,  end  the  cause  con- 
tinued. At  next  term,  the  plaintiff  neither 
filed  his  petition,  nor  appeared;  and,  on 
defendant's  motion,  the  cause  was  dis- 
missed for  want  of  prosecution.   At  the  fol- 

in 


lowing  term,  the  plaintiff  filed  his  petition 
to  reinstate,  alleging  that  he  was  ignorant  of 
the  time  at  which  the  preceding  term  was 
held,  the  same  having  been  changed  by  re- 
cent statute  not  published,  although  grand 
and  petit  jurors  were  summoned  from  the 
body  of  the  county,  and  all  the  machinery 
of  a  court  put  In  operation.  Held,  That  a 
case  was  not  alleged.  Smith  v.  Pinney,  2 
Neb.  139. 

72.  (1S90.)  On  a  contingent  and  alterna- 
tive r.;rreement  between  attorneys  of  record 
to  an  action  pending  in  a  county  court,  for 
the  continuance  of  the  cause  for  trial  to 
a  day  certain,  by  which  the  plaintiffs'  at- 
torneys were  misled  as  to  the  consent  and 
fact  of  postponement  of  the  trial,  which 
was  called  in  their  absence  and  dismissed, 
and  a  motion'  to  reinstate  the  case  upon 
affidavits  of  the  facts,  and  of  merits,  over- 
ruled, and  which  was  subsequently  reversed 
on  error  la  the  district  court,  held,  that  the 
evidence  prerented  to  the  county  court  was 
sufficient  to  sustain  the  last  Judgment. 
Brusa  V.  Sandviich  Mfg.  Co.,  28  Neb.  827 
(45  N.  W.  250). 

73.  (1892.)  Where  a  case  Is  dlsmlsfed 
for  want  of  prosecution  on  the  first  regular 
call,  and  a  new  action  would  be  barred  as 
to  many  of  the  claims,  a  motion  to  rein- 
state, suoported  by  two  uncontradicted  affi- 
davits, should  be  sustained.  Fiannagan  v. 
Elton,  34  Neb.  356  (51  N.  W.  967). 

74.  (1892.)  When  affidavits  filed  in  sup- 
port of  a  motion  to  reinstate  a  case  are  not 

denied,  for  the  purpose  of  the  motion  they 
will  be  taken  as  true.  Ftannagan  v.  Elton, 
34  Neb.  355  {51  N.  W.  967). 

75.  (1893.)  Id  the  district  court,  on  mo- 
tion of  defendants,  and  In  absence  of  plain- 
tiff and  his  attorney,  the  suit  was  dis- 
missed for  want  of  prosecution.  On  the 
same  day.  counsel  for  plaintiff,  as  soon  as 
he  learned  of  the  order  of  dismissal,  moved 
to  set  the  same  aside  and  reinstate  the  suit, 
supported  by  affidavit,  which  is  uncontra- 
dicted, showing  that  he  was  not  guilty  of 
laches  in  falling  to  appear  and  prosecute  the 
cause  when  called  for  trial,  and  that  plain- 
tiff had  a  meritorious  case.  Held.  That  the 
showins;  was  sufficient  to  entitle  plaintiff  to 
have  the  judgment  of  dismissal  vacated  and 
tl?e  case  reinstated.  Lundaren  v.  Erik,  38 
Neb.  363  (56  N.  W.  992). 

76.  (1896.)  Where  there  was  a  stipula- 
tion for  4  continuance,  and  a  dismissal  at 
the  same  term,  the  order  of  dismissal  can- 
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not  be  reviewed  In  absence  of  a  record  show- 
ing the  grounds  of  the  court's  ruling. 
School  District  v.  Bithop,  46  Neb.  850  (65 
N.  W.  902). 

77.  (1901.)  A  suit  In  equity  may  be 
maintained  for  the  purpose  of  reinstating  a 
case  erroneously  dismissed,  when  there  is 
no  adequate  legal  remedy  therefor.  Edney 
V.  Baum.  2  Unof.  173  (96  N.  W.  167). 

78.  (1901.)  After  bis  employment  had 
bem  terminated,  an  attorney  who  had  been 
employed  to  bring  an  action  dismissed  tt 
contrary  to  his  client's  desire.  The  statutory 


period  of  limitation  for  actions  of  that  na- 
ture had  elapsed  pending  suit.  Held.  That 
a  motion,  made  at  the  same  term,  to  »i 
aside  the  order  of  dismissal  and  reinstite 
the  case  should  have  been  sustained.  Stein- 
kamp  V.  Qaebel,  1  Unof.  480  (95  N.  W.  fi$4). 

79.  (1905.)  Where  neither  the  plaintiff 
nor  his  attorney  are  In  attendance  when  the 
cause  Is  reached  for  trial,  a  Judgment  ol  dii- 
missal  should  not  be  set  aside,  in  the  ac- 
sence  of  a  showing  of  due  diligence.  P^jy- 
gengee  v.  Feidem.  75  Neb.  584  (106  N.  W. 
654). 


DISORDERLY  HOUSES. 


CaOSS-RCFEaE.NCES. 

See,  also.  Prostitution. 

Effect  of  ordinance  against  by  second  or- 
dinance, see  Municipal  Corporations,  {130. 

1.  (1880.)  Where  a  city  passed  an  or- 
dinance to  "restrain,  prohibit,  and  suppress" 
houses  of  prostitution  while  a  former  ordl* 
nance  to  suppress  such  houses  was  In  full 
force  and  efTect,  the  second  does  not  repeal 
the  existlitg  onllnance;  In  re  Hall,  10  Neb. 
537  (7  N.  W.  287). 

2.  (1883.)  To  authorize  a  conviction 
under  section  210  of  the  criminal  code,  for 
permitting  a  bouse  to  be  used  as  one  of 
Ill-fame  or  (or  purposes  of  prostitution,  it 
must  be  shown  that  the  house  Is  a  bouse  of 
Ill-fame  In  fact,  or.  In  other  words,  a  house 
resorted  to  for  purposes  of  prostitution;  that 
the  prisoner  was  the  owner,  or  had  control 
ot  the  house,  and  that  he  knowingly  per- 
mitted it  to  be  occupied  as  a  bouse  of  ill* 
fame.  Drake  v.  Btatf.  14  Neb.  535  (17  N. 
W.  117). 

3.  (1883.)  The  bawdy  character  of  the 
house  may  be  shown  by  its  general  reputa- 
tion and  that  of  the  persons  frequenting 
it,  together  with  other  facts  and  clrcum* 

stances  which  lead  satisfactorily  to  that 
conclusion.  It  is  not  necessary  to  show 
particular  acts  of  prostitution.  Drake  v. 
State,  14  Neb.  535  (17  N.  W.  117). 

4.  (1895.)  Blvidence  examined,  and  held 
to  sustain  a  conviction  under  section  210, 
criminal  code,  for  the  knowingly  owning, 
using,  and  occupying  of  a  house  in  this  state 
(or  the  purpose  of  prostitution.  Wright  v. 
State,  45  Neb.  44  (68  N.  W.  147). 


5.  (1893.)  Before  a  person  can  be  law- 
fully convicted  of  being  an  Inmate  of  a  house 
of  prostitution  there  must  be  introduced  in 
evidence  a  valid  ordinance  forbidding  per- 
sons from  being  .Inmates  of  such  bouses. 
Perrv  v.  State,  37  Neb.  623  (  56  N.  W.  315). 

6.  (1893.)  The  mayor  and  council  of  a 
city  of  the  second  class  have  authority  to 
prohibit  by  ordinance  persons  from  beiag 
inmates  of  houses  of  prostitution,  and  to 
punish  them  for  the  violation  of  such  or- 
dinance. Perrjf  v.  State,  37  Neb.  €23  (5( 
N.  W.  315). 

DISQUALIFICATION. 
Of  officer  to  take  acknowledgment,  see 

Acknowledgment,  8S  16-21. 
Of  judge,  see  Judges.  H  15-19. 
Of  jury,  see  Jury.  1158-64;  94-277. 
Public  officer,  see  Officers.  Ifi  10-41. 
Witness,  sec  Witnesses. 

DISSOLUTION. 

Of  attachment,  see  Attachment,  If  274-391. 
Of  corporation,  see  Corporations.  (|4^ 
466. 

Of  partnership  firms,  see  Partnership. 
II  283-332. 

DISTRESS. 
Collection  of  taxes  by  distress,  see  ran- 
tton,  11501-504. 

DISTRICT  ATTORNEY. 

See  County  Attorneys. 

DISTRICT  COURTS. 
See  Court*,  |8 150-16S. 
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DISTURBANCE  OF  PUBLIC  ASSEMBLAGE. 


Cbobs-Refebekce. 
Disturbance  of  public  Bchools,  see  Schools 
and  School  DUtricta.  §  279. 

1.  (1890.)  An  Information  against  cer- 
tain parties  charging  that  at  certain  times 
and  places  they  did  "wilfully,  maliciously 
and  unlawfully  Interrupt,  molest,  and  dis- 
turb a  religious  society,  to-wlt.  The  Welsh 
Presbyterian  church,'  and  the  members 
thereof  while  said  members  were  met  to 
perform  the  duties  enjoined  upon  them  and 
appertaining  to  them  as  members,"  etc..  Is 


sufficient  to  sustain  a  conviction.  Jones  v. 
State,  28  Neb.  496  (44  N.  W.  658;  7  L.  R.  A. 
325). 

DITCHES. 

See  Drains;  Water  and  WateTcourses. 
For  drains  by  railroads,  see  Railroads, 
a  73-86. 

DIVIDENDS. 
On    corporate    stock,    see  (7orporo*ions, 

§6  120-123. 

Of  banks,  see  Banks  and  Banking,  SS  12- 
16. 


DIVORCE  AND  ALIMONY. 

ANALYSIS. 

L  NATTJBE  AND  70BM  OP  BEHEDY. 
Nature  of  action,  1 1. 
Contracts  for  divorce,  SSiS,  3. 
Construction  of  statutes,  §  4. 

n.  OBOXTNDS. 

In  general,  §§  5-8. 
Discretion  of  court,  §  0. 
Cruelty,  §|  10-18. 

Desertion  or  abandonment,  §S  19-Sl. 
Effect  of  collusion  of  parties,  %  22. 

m.  DEFEKSES. 

Insane  temperament,  I  23. 
Provocation,  §§24-29. 
Condonation,  §§30-37. 

IV.  JURISDICTION,  PBOCEEDINGS,  AND  BEIJEF. 

(A)  Jurisdiction. 

In  general,  §  38. 

Jurisdiction  of  district  court,  S  39. 
Besldence  of  parties,  §t  40-47. 

(B)  Parties,  process. 

Parties,  §48. 
Process. 

 In  general,  §49. 

 Serrice  by  publication,  §§50,  51. 

— —  fervlce  of,  out  of  county,  ii  52,  53. 

 /r davit  for  publication,  §ft  54-57. 

 Effect  of  defective  notice,  §  58. 

<C)  Pleading. 

Sufficiency  of  allegations,  |  59. 
Answer,  8160,  61. 
Demurrer,  §  62. 
Cross-petition,  §«  68, 64. 
Misjoinder  of  causes,  §§  65-67. 
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(D)  Evidence. 

Piwimptlons,  0  68-70. 

Burden  of  proof,  Si  71-73. 

Adm'isaibility,  S  74. 

Proof  of  divorce,  §  75. 

T7elffht  and  aufflciency  of  evidence. 

 In  ganeral,  8176,  77. 

 On  default  of  defendant,  SS  78,  79. 

 AbuEe  and  acts  of  dlf  respect,  H  80,  81. 

 Adultry,  iSiS82,  83. 

 Physical  incompetency,  §8i. 

 Desertion,  Sfi  85-80. 

 Cruelty,  §5  90-07. 

 Gocdonation,  55  08,  90. 

(E)  Z!:sniissal,  trial  or  hearing. 

DismlBSfil,  H  99a,  99b. 

Entry  of  decree  before  elapse  of  time  for  answer,  8  100. 
QucstfoDs  for  trial  court,  {  101. 
New  trial,  S  102. 
(P)  Judgrment,  review,  costs. 

Scope  and  extent  of  relief,  S  103. 
Uodlflcation  and  vacating. 
■  In  genera],  g  104. 

 Statutory  provisions,  H  105,  10& 

 Petition,  n  107,  108. 

 Orounda  for  application,  $  109. 

 Jurisdiction  and  right,  H  110-113. 

Collateral  attack,  §  114. 

Conclusiveness  of  adjudication,      116,  116." 

Appeals,  SS  117-122. 

Costs,  123. 

V.  ALIMONT,  ALLOWANCE,  AND  DISPOSITION  OF  PBOPEBTT. 

Definition  of  alimony,  fi  124. 

Jurisdiction  to  award,  H  126-129. 

•  Authority  of  referee  to  award,  1 130. 

Action  for  alimony  alone,  H  131-133. 

Kght  of  husband  to  recover  alimony,  S  134. 

Property  liable  and  dispoaititHi  thereof,  135.141. 

 Award  of  the  fee  to  realty,  f  142. 

 Order  of  sale  of  realty,  1 143. 

Attorney  feea  and  expenses  pending  suit,  H  144-151. 

Beference  to  ascertain  defendant's  income,  H  152,  158, 

Permanent  alimony. 

 Bight  to  in  general,  SS  154-167. 

 Settlement,  as  bar,  f  158. 

 Determination  of  amount,  {|  150-168. 

 Discretion  of  court  as  to  amount,  H  168-108. 

 .ExcesslvenesB  of  award,  «|  167-179. 

 ICode  of  allowance,  ft  180. 

 Award  in  gross  or  instalments,  11181-183. 

 Lien  of  Judgment,  SS  184-189. 

 Kodiflcation  of  Judgment  or  award,  SS  100-106, 

Enforcement  of  order  or  decree,  {S  197,  198. 

Effect  of  obUlning  release  of  decree  by  fraud,  1 190; 

Conclusiveness  of  adjudication,  1 800. 

Contempt  for  non-payment,  S  801. 

Award  of  alimony  as  bar  to  dower,  ||  802-204. 
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Appeal,  H  S06-S07. 

 Bond,  S8  208-210. 

VI.  CnSTODT  Ain>  8T7PPORT  OF  CHILDBEN. 
In  general,  ||  Sll,  S12. 
Modifying  decree,  §S213-21&. 

VH.  OPEBATION  AND  EFFECT  OF  DIVOBCE. 

ConcIusiTeneBs  of  foreign  divorces,  fiS  216,  217. 
Effect  of  foreign  decree  on  land  in  this  state,  S  218, 
Bight  of  husband  In  wife's  property,  %  219. 


Oboss-Refebenceb. 
See,  also.  Curtesy;  Dower;  Husband  and 
Wife;  Parent  and  Child. 

Annulment  of  marriage  relation,  see 
Marriage. 

Actions  for  separate  maintenance,  see 
BiaHand  and  Wife,  |{  239-244. 

Allowance  of  expense  on  annulment  of 
marriage,  see  Marriage,  9S  32-34. 

Annulment  of  marriage  on  ground  of  an- 
other  spouse  living,  see  Marriage,  S  30. 

Competency  of  wife  to  testify  against  hus- 
band, see  Witnesses,  §§  143-164. 

Right  to  remarry,  see  Marriage,  {§  11,  12. 

Effect  of  divorce  on  privilege  of  confl- 
dentlal  comnnlcatlons,  see  Witnesses,  f  161. 

I.  NATT7BE  ANB  FOBH  OF  BBKEBT. 
Nature  of  action. 

1.  (1879.)  An  action  for  a  divorce  Is  in 
Its  nature  a  proceeding  in  rem.  Atkins  v. 
Atkins,  9  Neb.  191  (2  N.  W.  466). 

Contracts  for  divorce. 

2.  -A  contract  Intended  to  facilitate  the 
procuring  of  a  divorce  at  the  suit  of  either 

of  the  parties  thereto  la  void.  (1893) 
WiXde  V.  Wilde,  37  Neb.  891  (56  N.  W.  724); 
(1895)  Davis  v.  Hinmon,  78  Neb.  850  (103 
N.  W.  668). 

3.  (1893.)  The  enforcement  of  a  con- 
tract between  &  husband  and  wife  to  sepa- 
rate will  be  refused,  even  though  the  illegal- 
ity of  consideration  is  not  shown  on  Its 
face.  Wild?  v.  Wilde,  37  Neb.  891  (56  N. 
W.  724). 

Construction  of  statutes. 

4.  (1894.)  Our  divorce  laws  are  liberal 
and  should  be  liberally  construed;  but  they 
are  not  designed  for,  and  should  not  be  used 
to  enable  dralgnlng  husbands,  without  cause, 
to  legally  discard  their  wives  whether 
domiciled  In  this  or  other  states,  or  to 
escape  the  performance  of  their  marriage 
contracts.  Cochran  v.  Cochran,  42  Neb.  612 
(60  N.  W.  942). 


H.  OBOXTNDS. 

In  general. 

5.  (1881.)  The  marriage  relation  should 
not  be  severed  for  slight  and  trivial  causes. 
A  party  seeking  a  divorce  should  be  re- 
quired to  bring  his  case  clearly  within  the 
provisions  of  the  statutes.  If  he  does  so  he 
is  entitled  to  a  divorce.  Brotherton  v. 
Brotherton,  12  Neb.  72  (10  N.  W.  543). 

6.  (1884.)  A  decree  of  divorce  should 
not  be  granted  for  light  and  trivial  causes, 
but  every  party  seeking  a  decree  of  divorce 
should  be  required  to  bring  himself  clearly 
within  the  provisions  of  the  statute.  Swan 
V.  Swan,  15  Neb.  453  (19  N.  W.  689). 

7.  (1889.)  The  marriage  relation  Is  de- 
signed to  continue  so  long  as  both  the 
parties  entering  into  it  shall  live;  and  the 
relation  will  not  be  dissolved  except  for 
adequate  legal  cause.  Dunn  v.  Dunn,  26 
Neb.  136  (42  N.  W.  279). 

8.  (1907.)  It  is  not  ground  for  divorce 
In  this  state  that  a  man  asserts  and  exer- 
cises the  right  to  govern  his  own  house- 
hold, or  that  he  indulges  in  the  habitual,  If 
moderate,  use  of  Intoxicating  liquors.  Bain 
V.  Bain,  79  Neb.  711  (113  N.  W.  141). 

Discretion  of  court. 

9.  (1904.)  Under  the  provisions  of  section 
7,  chapter  26,  Compiled  Statutes,  whether 
a  plaintitt  shall  be  granted  a  divorce  from 
bed  and  board,  or  a  divorce  from  the  bonds 
of  matrimony,  is  vested  in  the  sound  discre- 
tion of  the  trial  court.  This  discretion  is 
not  an  arbitrary  one,  either  form  of  relief 
to  be  granted  according  as  the  applicant 
may  ask  for  one  or  the  other;  hut  the  court 
will  look  primarily  to  the  conduct  of  the 
parties,  an  absolute  divorce  being  granted 
where  the  separation  has  l}een  brought  about 
wholly  through  the  fault  of  the  defendant, 
the  plaintiff  being  without  reproach^  3fc- 
Enight  V,  McKnight,  6  Unof.  260  (98  N.  W. 
62). 

Cruelty. 

10.  (1884.)  Mere  austerity  of  temper  and 
petulance  of  manners  of  the  wife  are  not 
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sufficient  to  defeat  a  divorce  on  the  ground 
of  extreme  cruelty  of  the  husband  by  blows 
Inflicted  by  him  on  her.  Boeck  v.  Bo«cfc> 
16  Neb.  196  (20  N.  W.  223). 

11.  (1884.)  Mere  rudeness  of  language, 
petulance  of  manners,  austerity  of  temper, 
or  even  occasional  sallies  of  passion,  If  they 
do  not  threaten  personal  violence,  do  not 
constitute  legal  cruelty.  Otetuon  v.  Oleaaon, 
16  Neb.  15  (19  N.  W.  784). 

12.  (1898.)    A  decree  of  divorce  may  be 

granted  in  this  state  for  "extreme  cruelty, 
whether  practiced  by  using  personal  vio- 
lence, or  by  any  other  means."  BertMt  V, 
BerdoH,  56  Neb.  792  (77  N.  W.  899). 

13.  (1898.)  A  false  charge  of  physical 
Incompetency  or  disqualification  to  consum- 
mate the  luarriage  or  fully  perform  mar- 
ital duties  may,  under  certain  circumstances, 
and  If  thereby  such  mental  disquietude  or 
suffering  Is  caused  afe  to  Impair  the  health 
or  threaten  Its  injury,  or  as  to  render  the 
further  continuance  of  the  marriage  con- 
tract and  life  Intolerable  and  Impracticable, 
constitute  extreme  cruelty  within  the  mean- 
ing of  the  words  as  they  are  employed  In 
our  statutes  on  the  subject  of  divorce.  Ber- 
dolt  V.  Berdott,  66  Neb.  792  (77  N.  W.  899). 

14.  (1898.)  A  husband  who  falsely,  and 
without  reasonable  cause  therefor,  charges 
his  vplfe  with  unchastlty,  accuset  her  on  the 
public  streets  with  being  criminally  Inti- 
mate with  other  men,  calls  her  vile,  oppro- 
brious, and  degrading  names,  beats  and 
chokes  her,  is  guilty  of  extreme  cruplty 
within  thp  meaning  of  section  7,  chapter 
25,  Compiled  Statutes.  Walton  v.  Walton, 
57  Neb.  102  (77  N.  W.  392). 

15.  (1901.)  A  husband  who  requires  his 
wife  to  live  with  him  in  the  home  of  bis 
mother  who  treats  the  wife  with  extreme 
cruelty,  cannot  defend  an  action  fop  divorce 
brought  by  the  wife  on  the  ground  that  he 
himself  was  not  guilty  of  the  acts  of  cruelty 
complained  of.  By  allowing  third  parties 
to  abuse  and  mistreat  his.  wife  and  refusing 
to  provide  her  with  another  home,  he  be- 
comes legally  answerable  for  the  crael  treat- 
ment. Dakin  v.  DiOcin,  1  UnoL  467  (95  N. 
W.  781). 

16.  (1902.)  Any  unjustifiable  conduct  on 
the  part  of  either  the  husband  and  wife,  which 
so  grievously  woonds  the  mental  feelings  of 
the  other,  or  so  ntterly  destroys  the  peace 
of  mind  of  the  other,  as  to  seriously  Impair 
the  bodily  health  and  endanger  the  life  of 


the  other,  or  ancb  as  utterly  destroys  the 
legitimate  ends  and  objects  of  matrimony, 
constitutes  "extreme  cmelty"  as  defined  In 

section  7,  chapter  25,  Compiled  Statutes,  a^ 
though  no  physical  or  personal  violence  may 
be  Inflicted  or  even  threatened.  Ellison  v. 
ElUton,  65  Neb.  412  (91  N.  W.  403). 

17.  (1902.)  While  the  habitual  use  of 
rough  or  vile  language  may  amount  to  cause 
of  divorce,  much  must  depend  upon  the 
character  of  the  parties,  their  situation  in 
life,  and  the  degree  of  cultivation  and  re- 
finement ttiey  exhibit  Shiuter  v.  SAatter. 
3  Unof.  610  (92  N.  W.  203). 

18.  (1906.)  Continued  threats  of  per- 
sonal violence  Indulged  in  by  a  husband 
toward  his  wife,  and  accusations  of  crime 
and  the  use  of  profane  language,  such  as 
is  described  In  the  opinion,  are  sufficient  to 
support  the  wife's  petition  for  a  divoree  on 
the  grounds  of  cruelty.  Ori/fUh  v.  Orifttk, 
77  Neb.  180  (108  N.  W.  981). 

Desertion  or  abandonment. 

19.  (1884.)  To  sustain  an  acUon  for  di- 
vorce on  the  ground  of  abandonment,  an  in- 
tent to  desert  or  abandon  the  plaintiff  must 
actually  exist  in  the  mind  of  the  defendsnt 
Swan  V.  Bwan,  16  Neb.  463  (19  N.  W.  639). 

20.  (1888.)  A  husband  who  brings  an 
action  against  his  wife  for  a  divorce,  on  tbe 
ground  of  abandonment,  will  not  be  eatltled 
to  a  decree  of  divorce  If  It  is  made  to  ap- 
pear on  the  trial  that  she  was  compelled  to 
leave  the  home  of  the  plaintiff,  by  reason  of 
his  cruel  treatment  of  her.  Kikel  v.  KikeU 
25  Neb.  2j6  (41  N.  W.  180). 

21.  (1893.)  Cruel  and  brutal  treatment 
of  a  wife  by  a  husband  Justifies  her  abtn- 

donlng  him,  and  instituting  divorce  proceed- 
ings. McConnell  v.  McConneU,  37  Neb.  67 
(65  N.  W.  292). 

Bflect  of  collusion  of  parties. 

22.  (1906.)  An  agreement  between  the 
parties  to  a  pending  suit  for  a  divorce  for 
the  collusive  rendition  of  a  decree  therefo- 
wlll  defeat  the  action,  and  it  is  Imnmteiial 
that  one  of  the  parties  may  have  supposed 
such  agreement  to  be  free  from  legal  or 
moral  wrong.  Brandon  v.  Branson,  76  Neb. 
780  (107  N.  W.  1011). 

m.  DEFENSES. 
Insane  temperament. 

23.  (1898.)  A  husband's  conduct  hi 
charging  his  wife  with  unchastlty,  and  cslt 
log  her  Tile  names,  and  In  eboking  and  bcsl- 


Digitized  by 


184 


DIVORCE  AND  ALIMONY. 


141 


ing  her,  is  not  deprlTod  of  ita  legal  character 
of  "extreme  cmelty"  because  his  conduct 
was  the  result  of  his  insanely  Jealous  tem- 
perament, actual  Insanity  not  appearing. 
Walton  V.  Walton,  57  Neb.  102  (77  N.  W. 
392). 

Provocation. 

24.  (1887.)  Words,  no  matter  how  vio- 
lent or  ill  advised,  afford  no  Justification  to 
a  husband  to  inflict  blows  upon  his  wife. 
Brotherton  v.  Brotherton,  12  Neb.  76  (10  N. 
W.  544). 

25.  (1898.)  If  the  husband's  cruelty  was 
disproitortionate  to  his  wife's  offense,  her 
conduct  affords  him  no  Justiflcation,  and  the 
cruelty  entitles  the  wife  to  relief.  Walton 
V.  Walton,  57  Neb.  102  (77  N.  W.  392). 

26.  (1898.)  Whether  the  cruelty  Inflicted 
by  a  husband  upon  his  wife  because  of  her 
disobedience,  impropriety,  or  misconduct  was 
so  far  disproportionate  to  her  offense  aa  to 
be  unjustifiable  Is  a  mixed  question  of  law 
and  fact,  to  be  determined  in  any  case  from 
the  particular  facts  and  circumstances  in 
evidence  therein.  Waiton  v.  Walton,  57  Neb. 
102  (77  N.  W.  392). 

27.  (1S98.)  No  conduct  on  the  part  of 
a  wife  that  does  not  thmten  great  and  im- 
mediate bodily  injury  will  justify  her  bus- 
band  In  beating  or  choking  her.  Walton  v. 
Walton,  57  Neb.  102  (77  N.  W.  392). 

28.  (1898.)  No  conduct  on  the  part  of 
a  wife,  short  of  notorious  and  shameless  un- 
chastity,— if  that  does.— Justifies  her  hus- 
band in  calling  her  a  "whore."  Walton  v. 
Walton,  57  Neb.  102  (77  N.  W.  392). 

29.  (1898.)  It  Is  a  general  rule  that  a 
husband's  cruelty  caused  by  the  conjugal 
misconduct  of  his  wife  does  not  Invest  her 
with  a  cause  of  action  for  a  divorce.  Wal- 
ton V.  Walton,  B7  Neb.  102  (77  N.  W.  392). 

Condonation. 

30.  (1889.)  Where  the  wife,  in  a  cross- 
bill, was  charged  by  the  husband  with  cer- 
tain acts  of  cruelty  conunitted  against  him, 
and  It  appeared  that  after  such  alleged  acts 
he  freely  cohabited  with  the  plaintiff  as  his 
wife,  he  win  be  held  to  have  condoned  the 
offenses.  Dunn  v.  Dunn,  26  Neb.  136  (42  N. 
W.  279). 

31.  (1893.)  Condonation  is  not  necessar- 
ily  to  be  inferred  from  the  fact  alone  that 
the  wife  continued  to  live  with  the  husband 
after  an  alleged  cruelty.  KcOonnetl  v.  Mi> 
Oonnell,  37  Neb.  57  (56  N.  W.  292). 

32.  (1896.)  Condonation  of  extreme  cm- 
•Ity  be  avoided  by  abusive  language 


and  the  use  of  opprobrious  epithets.  HeUt 
t).  Seist,  48  Neb.  794  (67  N.  W.  790). 

33.  (1896.)  Condonation  Is  forgiveness 
for  the  itast  upon  condition  that  the  wnmgs 
shall  not  be  repeated.  It  is  dependent  upon 
future  good  conduct,  and  the  repetition  of 
the  offense  revives  the  wrong  condoned. 
Beist  V.  Heist,  48  Neb.  794  (67  N.  W.  790). 

34.  (1896.)  Conduct  of  a  husband  to- 
wards his  wife  which  would  not  alone  sup- 
port a  decree  of  divorce  on  the  ground  of  ex- 
treme cruelty  may,  nevertheless,  be  aufllcient 
to  avoid  a  coDdonation  extended  to  the  hus- 
band by  the  wife  for  such  cruelty.  Beigt  V. 
Heist.  48  Neb.  794  (67  N.  W.  790). 

35.  (1903.)  Condonation  Is  a  question  of 
fact  to  be  determined  from  the  evidence. 
Diedrichs  v.  Diedricha,  68  Neb.  534  (94  N. 
W.  536). 

36.  (1906.)  The  absence  of  a  plea  of  con- 
donation does  not  prevent  the  court  from 
considering  the  same.  0ri0th  v.  Qrifflth,  77 
Neb.  180  (108  N.  W.  981). 

37.  (1906.)  The  condonation  of  a  wife's 
wrongs,  not  subsequently  repeated,  will  bar 
the  husband  from  obtainHp;  a  divorce  thfir"- 
for.  Ormth  V.  QrimK  77  Neb.  180  (108  N. 
W.  981). 

IV.  JUBISDICTION,  PBOCEEDnraS 
AND  BEUEF. 

A.  Jurisdiction. 

In  general 

38.  (1903.)  Jurisdiction  of  the  court  in 
matters  relating  to  divorce  and  alimony  is 
given  by  the  statute,  and  every  power  exer- 
cised by  the  court  with  reference  thereto 
must  look  for  its  source  In  the  statute,  or 
It  does  not  exist  Cizek  v.  Cixek,  69  Neb. 
800  (99  N.  W.  28) ;  (1906)  Cizek  v.  Cizek,  76 
Neb.  797  (107  N.  W.  1012). 

Jurisdiction  of  district  conxt. 

39.  (1904.)  The  district  courts  of  this 
state  have  no  Jurisdiction  of  the  subject  of 
divorce  except  such  as  Is  given  them  by  the 
statute  providing  for  divorce  and  alimony. 
Aldrich  V.  Stem,  71  Neb.  57  (100  N.  W.  311). 
Besldence  of  parties. 

40.  (1879.)  When  it  appears  that  the  de- 
fendant cannot  be  served  with  process  in 
the  state,  the  records,  in  the  absence  of  an 
appearance,  must  show  how  Jurisdiction  was 
acquired.  Atkins  v.  Atkins,  9  Neb.  191  (2 
N.  W.  466). 

41.  (1879.)  The  action  for  divorce  can 
only  be  maintained  by  a  party  who  has  re- 
sided In  this  state  at  least  six  months,  un- 
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less  the  marriage  was  solemnized  In  this 
state,  and  the  applicant  shall  have  continued 
to  reside  therein  from  the  time  of  the  mar- 
riage until  the  time  ot  filing  the  compIainL 
Atkins  V.  Atkins,  9  Neb.  191  (2  N.  W.  466). 

42.  (1886.)  To  give  the  court  Jurisdic- 
tion in  an  action  (or  divorce  at  least  one 
of  the  parties  must  he  a  bona  fide  resident 
of  the  state  or  territory  where  the  action 
was  brought.  Smith  v.  Smith,  19  Neb.  706 
<28  N.  W.  296). 

43.  (1893.)  In  a  proceeding  for  a  di- 
vorce the  statutes  of  Nebraska  recognize  the 
right  of  each  party  to  reside  in  a  county 
different  from  that  In  which  the  other  re- 
sides; whether  or  not  they  so  reside,  ia  a 
question  of  (act  to  be  determined  upon  the 
evidence.  McConneU  v.  McConnell,  37  Neb. 
67  (56  N.  W.  292). 

44.  (1897.)  Proof  of  the  law  ot  Colo- 
rado, in  evidence,  relating  to  the  Jurisdic- 
tion of  county  courts  of  that  state  to  decree 
divorces,  examined,  and  held  not  to  satisfac- 
torily establish  such  Jurisdiction.  Clemons 
V.  Heetan.  52  Neb.  287  (72  N.  W.  270). 

46.  (1904.)  The  residence  of  one  of  the 
parties  in  the  county  in  which  the  action  is 
brought  la  necessary  to  the  Jurisdiction  of 
the  court  AMrich  v.  Stem,  71  Neb.  67  (100 
N.  W.  311). 

46.  (1905.)  Section  6,  chapter  25,  Com- 
piled Statutes,  1903,  confers  Jurisdiction 
upon  the  district  conrt  to  hear  and  deter- 
mine an  action  for  divorce  In  any  county  Id 
the  state  where  the  parties,  or  one  of  them, 
reside.  Eoffer  v.  Eager,  74  Neb.  827  (105 
N.  W.  636). 

46a.  ( 1908. )  The  record  in  a  dlTorce 
case  disclosing  that  neither  of  the  parties 

to  the  action  had  resided  In  this  state  either 
continuously  since  the  marriage  or  contin- 
uously for  six  months  immediately  preceding 
the  filing  of  the  petition,  held,  that  the  dis- 
trict court  was  without  Jurisdiction  to  grant 
a  divorce.  Keil  v.  Keil,  80  Neb.  496  (114  N. 
W.  570). 

47.  (1907.)  In  an  action  by  a  wKe  (or 
alimony  and  support  of  her  child,  against 
her  husband  who  deserted  his  family  and 
became  a  non-resident  of  the  state,  where 
the  only  relief  sought  is  the  appropriation 
of  real  estate  of  the  husband,  situated  In  the 
state,  residence  of  the  wife  In  the  county 
where  the  property  of  the  husband  Is  sit- 
uated Is  not  required.  Rhoadea  v.  RhoaOes, 
78  Neb.  495  (111  N.  W.  122). 


B.  Parties,  Procesa. 

Parties. 

48.  (1896.)  Section  10,  chapter  25,  Com- 
piled Statutes,  confers  upon  the  wife  the 
rlg^t  to  commence  an  action  o(  divorce  is 
her  own  name  and  without  the  Intervention 
in  the  suit  of  a  next  friend  as  was  formerly 
required,  and  not  to  authorize  the  granting 
of  alimony  or  maintenance  to  the  husband, 
to  be  paid  from  the  estate  of  the  former 
wife.  Oreene  v.  Greene,  49  Neb.  546  (68  N. 
W.  947;  59  Am.  St  Rep.  560;  34  L-  R.  A. 
110), 

Process. 

Process  In  general;  see  Procett. 
 In  general. 

49.  (1905.)  By  section  902  and  903  of 
the  code,  the  action  for  a  divorce  is  taken 
out  of  the  general  provisions  of  the  code  for 
the  prosecution  of  other  actions  therein  m«i- 
tloned.  Eager  v.  Eager,  74  Neb.  S27  (IIS  N. 
W.  636). 

—  Service  by  publication. 

50.  (1907.)  In  an  action  by  a  wife  for 
alimony  and  support  of  her  child,  agains* 
the  husband  who  deserted  his  family  and 
became  a  non-resident  of  the  state,  Jurisdic- 
tion to  subject  property,  within  the  territo- 
rial Jurisdiction  of  the  court,  to  Its  Judgment 
may  be  acquired  by  the  service  of  process  by 
publication  and  the  placing  o(  the  property 
in  the  hands  o(  a  receiver.  Rhoades  v. 
Bhottdea,  78  Neb.  49S  (111  N.  W.  122). 

51.  (1907.)  Service  by  publication  to 
authorized  by  section  77  of  the  code  lo  u 
action  by  a  wife  for  alimony  and  support  ot 
her  child  against  the  husband,  who  deserted 
his  family  and  because  a  non-resident  ot  the 
state,  where  the  only  relief  sought  is  the 
appropriation  of  the  real  estate  of  the  hus- 
band, situated  in  the  county  where  the  action 
is  brought  to  tbe  payment  of  the  amoont 
that  should  be  allowed  for  such  alimony 
and  support  Such  an  action  is  substantlall> 
one  in  rem,  and  the  court  has  jurisdiction 
upon  the  completion  of  the  service  by  publi- 
cation to  decree  the  relief  sought  Rhoaiet 
V.  Rhoades,  78  Neb.  495  (111  N.  W.  122). 

—Service  of,  out  of  county. 

62.  (1880.)  Where  an  action  (or  dlvorM 
is  commenced  In  Gage  county,  the  residence 
ot  plaintiff,  and  service  was  had  on  defend- 
ant in  Nuckolls  county,  such  service  gives 
the  court  Jurisdiction  over  the  defendant 
Broum  v.  Brown.  10  Neb.  349  (6  N.  W.  397). 

63.  (1905.)  Where  the  platnUff  restd* 
in  one  eonnty  and  the  defendant  in  anothar, 
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summons  may  Icsue  from  the  county  where 
the  plaintiff  resldee  and  the  action  is  com- 
menced to  any  other  county  In  the  state 
vhere  the  defendant  resides.  Eager  v. 
Eager,  74  Neb.  827  (105  N  W.  636). 

—  Affidavit  for  publication. 

54.  (1879.)  The  affidavit  for  service  by 
publication  in  a  divorce  case  Is  jurisdic- 
tional, and  unless  It  conform  substaJitlally 
to  the  statutory  requirements  the  court  will 
not  acquire  Jurisdiction.  Atking  v.  Atkins, 
9  Neb.  191  (2  N.  W.  466). 

55.  (1880.)  Where  service  is  had  by  pub 
licatlon  the  affidavit  must  show  that  the 
case  Is  one  In  which  service  may  be  had  by 
publication,  and  service  cannot  be  made 
within  this  state  on  the  defendant.  O'Cotv- 
nell  V.  O'ConnelJ,  10  Neb.  390  (6  N.  W.  467). 

56.  (1880.)  It  is  not  necessary  to  state 
in  the  affidavit  for  publication  that  the 
plaintiff  is  resident  of  the  state  or  that 
the  marriage  was  solemonized  therein.  All 
that  Is  necessary  Is  to  state  facts  sufficient 
to  show  the  case  is  one  in  which  service  by 
publication  may  be  had.  O'Connell  v.  O'Con- 
nell,  10  Neb.  390  (6  N.  W.  467). 

57.  (1887.)  An  affidavit  for  service  by 
publication  In  an  action  for  divorce:  "Nettte 
B.  Shedenhelm,  plaintiff  in  the  above  action, 
being  first  duly  sworn,  on  oath  says:  She 
has  this  day  caused  a  petition  to  be  filed  In 
said  court  against  the  said  defendant,  the 
object  and  prayer  of  which  are  to  obtain  a 
divorce,  with  alimony,  from  said  defendant; 
that  the  defendant  la  a  non-resident  of  the 
state  of  Nebraalca,  and  that  service  of  a 
summons  cannot  be  had  on  him  In  this  state. 
Wherefore  plaintiff  prays  for  service  upon 
said  defendant  by  publication,"  is  sufficient. 
It  Is  unnecessary  to  set  forth  the  particular 
cause  or  causes  upon  which  a  divorce  is 
sought,  snd  the  affiant  may  state  or  omit 
the  same  at  his  option.  Shedenhelm  v. 
Shedenhelm,  21  Neb.  387  (32  N.  W.  170). 

-  Effect  of  defeotive  notice. 

58.  (1889.)  In  an  action  for  divorce, 
where  service  was  had  by  publication  only, 
the  publication  of  a  notice  requiring  the 
defendant  to  answer  on  or  before  the  sec- 
ond Monday  after  completed  service.  Instead 
of  the  third,  as  provided  by  section  110  of 
the  civil  code,  would  not  prevent  the  court 
from  acquiring  jurisdiction,  and  a  decree 
rendered  in  such  case  would  be  subject  to 
be  set  aside  on  motion,  as  having  been  ir- 
regularly entered,  under  the  provisions  of 


section  602  et  aeg.  of  the  civil  code.  Wilk- 
int  V.  Wilkina,  26  Neb.  235  (41  N.  W.  1101). 

C.  Fleadins*. 
Pleading  in  general,  see  Pleading. 

Sufficiency  of  allegations. 

59.  (1901.)  A  petition  or  cross-petition 
for  a  divorce  is  sufficient  to  support  a  de- 
cree entered  thereon,  if  the  auctions  of 
extreme  cruelty  or  other  cause  relied  on^ 
are  set  forth  with  sufficient  fullness  to  al- 
low of  the  introduction  of  evidence  In  its 
support  where  no  objection  thereto  is  made. 
Dakin  v.  Dakin,  1  Unof.  457  (95  N.  W.  781). 

Answer. 

60.  (1877.)  A  general  denial  is  a  good 
plea  to  an  allegation  of  adultery,  and  the 
verdict  of  the  Jury  finding  the  defendant  not 
guilty  is  conclusive,  unless  upon  proper 
grounds  shown  it  is  set  aside  and  vacated. 
Codes  V.  Oadea,  6  Neb.  304. 

61.  (1886.)  A  denial  in  the  language  of 
the  petition  that  the  defendant  "denies  that 
said  marriage  was  unlawful  and  wrong- 
ful, and  denies  that  he  has  cohabited  with 
L.  W.  S.,  etc.,  in  a  state  of  adultery,"  Is  not 
a  denial  of  the  cohabitation.  Smith  v. 
Smith,  19  Neb.  706  (28  N.  W.  296). 

Demurrer. 

62.  (1903.)  In  an  action  brought  by  the 
wife  for  a  divorce  on  the  ground  of  cruelty, 
a  demurrer  to  the  petition  on  the  ground 
that  it  shows  condonation  of  the  offense 
charged  w\U  not  be  sustained  unless  the 
statements  of  the  petition  plainly  show  acts 
and  conduct  on  the  part  of  the  wife  amount- 
ing to  condonation.  Diedriche  v.  Diedriche, 
68  Neb.  634  (94  N.  W.  536). 

Cross-petition. 

63.  (1898.)  The  charges  made  in  a  peti- 
tion in  a  suit  for  divorce  do  not  furnish 
proper  and  forceful  grounds  to  be  pleaded 
and  urged  in  the  croas-petftton  in  the  same 
action.  Berdolt  v.  Berdolt,  56  Neb.  792  (77 
N.  W.  399). 

64.  (1398.)  It  is  competent  In  this  state, 
in  an  action  for  divorce,  for  the  defendant 
to  file  a  cross-petition,  in  effect  a  cross- 
action  for  divorce,  and  the  defendant  may 
be  accorded  affirmative  relief.  Berdolt  v. 
Berdolt,  56  Neb.  792  (77  N.  W.  399). 

Misjoinder  of  causes. 

65.  (1904.)  An  action  to  determine  prop- 
erty rights  not  growing  out  of  the  marriage 
relation  con  not  be  joined  with  an  action 
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for  divorce,  and  where  such  causes  of  action 
are  Joined  In  a  petition,  a  demurrer  thereto 

for  misjoinder  of  causes  of  action  should 
be  sustaioed.  Reed  v.  Reed,  70  Neb.  775 
(98  N.  W.  76). 

66.  (1904.)  Where  a  petition  for  a  di- 
vorce contains  a  second  cause  of  action  for 

the  settlement  and  adjudication  of  property 
rights,  not  growing  out  of  the  marriage  re- 
lation, a  demurrer  thereto  for  misjoinder  of 
causes  of  action  should  be  sustained.  Reed 
V.  Reed,  70  Neb.  779  (98  N.  W.  73). 

67.  (1902.)  The  determination  of  prop- 
erty rights  not  growing  out  of  the  marriage 
relation  should  not  be  Joined  -with  an  action 
for  divorce,  but  when  such  rights  are  as- 
serted In  the  petition  for  a  divorce  and  no 
objection  Is  made  to  the  misjoinder,  the 
court  should  hear  and  determine  the  contro- 
versy. Reed  V.  Reed,  66  Neb.  849  (91  N.  W. 
857). 

D.  ETldenee. 

Preaumptionfl. 

68.  (1889.)  Condonation  may  be  inferred 
from  cohabitation  with  knowledge  of  the 
offense,  after  the  conduct  complained  of. 
Dunn  V.  Dunn,  26  Neb.  136  (42  N.  W.  279). 

69.  (1893.)  Condonation  is  not  neces- 
sarily to  be  inferred  from  the  fact  alone  that 
the  wife  continued  to  live  with  the  husband 
after  an  alleged  cruelty.  JfcConnelf  v.  Mc- 
Connell,  37  Neb.  57  (55  N.  W.  292). 

70.  (1906.)  The  law  presumes  that  a 
man  does  not  intend  to  abandon  his  family, 
in  the  absence  of  cogent  proof  to  the  con- 
trary. Price  V.  Price,  75  Neb.  552  (106  N. 
W.  657). 

Burden  of  proof. 

71.  (1878.)  A  plalntitt  In  a  divorce  suit 
on  the  grounds  of  cruelty  must  show  by  a 
preponderance  of  the  evidence  treatment 
amounting  to  extreme  cruelty  at  the  time 
she  left  defendant  CallaJufn  v.  Callahan,  7 
Neb.  38. 

72.  (1893.)  A  wife  may  condone  the  cru- 
elty of  her  husband,  but  the  husband,  to 
avail  himself  of  such  condonation,  must  es- 
tablish the  same  by  clear  and  satisfactory 
proofs.  McConnell  v.  McConnell,  37  Neb. 
57  (55  N.  W.  292). 

73.  (1905.)  In  case  of  the  separation  of 
husband  and  wife,  it  is  Incumbent  upon  the 
spouse  first  repudiating  marital  obligations 
to  establish  freedom  from  fault  and  justifi- 
cation or  excuse  for  such  conduct  Chapman 
V.  Chapman,  74  Neb.  388  (104  N.  W.  880). 


AdmlaaibUity. 

74.  (1889.)  Where  two  actions  Cor  di- 
vorce between  the  same  parties,  each  belnf 
plaintiff  in  one  case  and  defendant  In  the 
other,  were  commenced  In  the  district  court 
in  the  year  1883,  and  trial  had  upon  the 
merits,  no  evidence  relative  to  drcnmstancei 
previous  to  that  year  can  be  considered. 
Paden  v.  Paden,  28  Neb.  276  (44  N.  W.  228). 

Proof  of  divorce. 

76.  (1899.)  To  prove  a  divorce  the  record 
of  the  decree,  or  a  duly  authenticated  oapi 
thereof,  Is  the  appropriate  and  only  comr 
petent  evidence.  Reynold*  v.  Btate,  58  Neb. 
49  (78  N.  W.  483). 

Weight  and  suffideucy  of  evidence. 

In  generaL 

76.  (1889.)  In  an  action  for  divorce, 
where  two  actions  are  consolidated,  esch 
party  seeking  the  decree,  the  evldnce  and 
testimony  being  conflicting,  a  decree  for  tbe 
wife  Is  set  aside  and  one  for  the  husbud 
sustained.  Paden  v.  Paden,  28  Neb.  275  (44 
N.  W.  223). 

77.  (1907.)  In  an  action  for  a  divorce  by 
a  wife  on  the  grounds  of  extreme  cruelty 
and  failure  to  support,  the  court  will  not 
consider  evidence  of  the  husband's  allied 
cruelty  and  failure  to  support  prior  to  a 
Judgment  of  dismissal  in  a  former  suit  be- 
tween the  same  parties  based  on  the  same 
grounds,  when  there  was  a  trial  on  ttie 
merits  and  no  appeal  taken.  Whitney  v. 
Whitney  78  Neb.  240  (110  N.  W.  655). 

 On  default  of  defendant. 

78.  (1896.)  In  an  action  for  divorce, 
even  where  there  is  no  appearance  by  the 
defendant,  the  trial  judge  must  be  satisfied 
that  the  case  is  prosecuted  in  good  faitli 
and  withont  collusion,  and  that  a  cause  of 
action  exists.  He  is  not  bound  to  accept  as 
conclusive,  in  all  cases,  the  testimony  of  the 
plaintiff,  although  corroborated  in  soma 
minor  details.  Cummins  v.  Cummins,  47 
Neb.  872  (66  N.  W.  858). 

79.  (1896.)  Where  the  testimony,  when 
taken  in  connection  with  all  the  dream- 
stances,  is  weak  and  open  to  suspIdoB, 
through  a  failure  to  corroborate  it  on  polots 
admitting  of  corroboration,  the  action  of  flie 
district  judge  in  denying  a  divorce  will  not 
be  set  aside,  although  the  evidence  mar 
have  been  such  that  it  would  have  sui:talDe(l 
a  decree  for  plaintiff,  and  In  cases  of  a  dif- 
ferent character  might  have  required  It 
Cummins  v.  Cummins,  47  Neb.  872  (66  N  W. 
868). 
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'  Abase  and  acts  of  disrespect. 

80.  (  1886.)  Evidence  of  constant  use 
of  profane  language  to  a  wife,  with  evidence 
of  other  ahuslve  acts  will  support  a  decree 
for  divorce  and  alimony.  Powers  v.  Poioera, 
20  Neb.  529  (31  N.  W.  1). 

81.  (ISOl.)  Evidence  sbowins  a  has* 
band  who.  with  his  wife  lived  with  his 
parent's  family,  permitted  his  mother  to 
abuse  the  wife  and  that  the  mother  and 
sister  were  teaching  the  wife's  children  to 
disrespect  her.  Is  sufficient  to  sustain  a  de- 
cree of  divorce.  Dakin  v.  DaJein,  1  Unof. 
457  (95  N.  W.  781). 

■■  Adultery. 

82.  (1S90.)  On  the  evidence  contained 
in  the  record,  the  charge  of  adultery  against 
the  defendant  was  fully  proved,  while  a  like 
charge  against  the  plalntltl  was  not  sus- 
tained and  a  divorce  granted.  Small  v. 
Small,  28  Neb.  843  (45  N.  W.  248). 

83.  (1890.)  In  an  action  for  divorce  evi- 
dence ezunlned  and  held  not  to  sustain 
charge  of  adultery.  James  v.  James.  29  Neb. 
533  (45  N.  W.  777). 

■  ■  ■  Physical  incompetency. 

84.  (1398.)  The  evidence  adjudged  in. 
sufficient  to  warrant  a  finding  for  the  plaln- 
tltt  upon  the  ground  of  physical  Incom- 
petency of  defendant.  Berdolt  v.  Berdolt, 
56  Neb.  792  (77  N.  W.  399). 

-    —  Desertion. 

85.  (1884.)  Evidence  keld  Insufficient  to 
sustain  a  decree  of  divorce  for  desertion. 
Swan  V.  Swan,  15  Neb.  543  (19  N.  W.  639). 

86.  (1904.)-  Evidence  in  an  action  for 
divorce  showing  the  wife,  who  filed  a  cross- 
petition,  has  absolutely  and  without  cause 
refused  to  live  with  the  husband,  sustains 
a  decree  for  the  latter,  and  an  award  that 
each  pay  one-half  of  the  costs.  Isaacs  v. 
Isaacs,  71  Neb.  537  (99  N.  W.  268). 

87.  (1904.)  Evidence  examined,  and  held 
that  plaintiff  was  entitled  to  an  absolute 
divorce  on  the  ground  of  cruelty  and  de- 
sertion. McKnight  V.  MdKnight,  5  Unof. 
260  (98  N.  W.  62). 

88.  (1906.)  The  evidence  examined  and 
held  to  sustain  the  decree  of  the  district 
court  granting  a  divorce  on  the  ground  of 
desertion.  Bascombe  v.  Basoombe,  75  Neb. 
495  (106  N.  W.  468). 

89.  (1906.)  Where  a  wife  goes  to  a  town 
near  that  which  Is  the  domicile  of  her  hus- 
band, and  makes  her  residence  there  for  the 


purpose  of  educating  her  children,  evidence 
showing  the  husband  visited  her  frequently 
and  cohabited  with  her,  and  acquiesced  in 
her  living  apart  from  him  but  complained 
of  keeping  up  two  places,  though  she  owned 
the  property  she  lived  in,  and  also  evidence 
showing  her  willingness  to  live  with  him 
when  be  would  provide  a  home,  does  not 
show  a  voluntary  abandonment  by  the  wife. 
Price  V.  Price,  75  Neb.  552  (106  K.  W.  657). 

•  Cruelty. 

90.  (1884.)  Evidence  examined,  and  held 
sufficient  to  entitle  plaintiff  to  a  decree  of 
divorce  for  cruelty.  Tocacek  v.  Vocacek,  16 
Neb.  453  (20  N.  W.  635). 

91.  (1898.)  The  evidence  In  this  case 
held  to  sustain  a  finding  of  extreme  cruelty 
by  the  plalntllt  toward  the  defendant  Ber- 
dolt V.  Berdolt,  66  Neb.  792  (77  N.  W.  399). 

92.  (1900.)  Evidence  examined,  and 
found  to  support  the  decree  of  the  trial  court 
granting  a  divorce  from  the  bonds  of  matri- 
mony, on  the  ground  of  extreme  cruelty 
practiced  by  the  husband  towards  the  wife. 
Tietken  v.  Tietken,  60  Neb.  138  (82  N.  W. 
3G7). 

93.  (1902.)  Where  the  testimony  In  a 
suit  for  divorce  tends  to  show  that  each 
party  was  addicted  to  the  use  of  profane 
language  about  the  home  and  in  addressing 

the  other,  the  court  Ir  Justified  In  refusing 
to  grant  a  divorce  to  eitber  on  that  ground. 
Bhuster  V.  Shutter,  3  Unof.  610  (92  N.  W. 
203). 

94.  (1905.)  Evidence  showing  defendant 
slapped  plaintiff  in  the  presence  of  bystand- 
ers does  not  show  such  cruelty  that  amounts 
to  grounds  for  divorce.  Loomer  v.  Loomer, 
73  Neb.  359  (102  N.  W.  759). 

96.  (1906.)  Evidence  examined,  and  held 
to  justify  a  decree  of  divorce  on  the  ground 
of  extreme  cruelty  and  an  order  giving  the 
plaintiff  custody  of  the  children.  Hajfs  v. 
Bays,  75  Neb.  728  (106  N.  W.  773). 

96.  (1907.)  Evidence  examined,  and  held 
insufficient  to  sustain  the  allegations  of  ex- 
treme cruelty  and  failure  to  support.  Whit- 
ney V.  Whitney,  78  Neb.  240  (lit)  N.  W.  555). 

97.  (1907.)  It  Is  not  error  to  deny  a 
divorce  from  the  bonds  of  matrimony  on  the 
charge  of  extreme  cruelty  on  the  part  of  the 
wife,  where  the  evidence  of  the  husband  as 
to  alleged  misconduct  is  not  corroborated, 
and  discloses,  at  most,  occasional  ill  temper. 
Haines  v.  Hainet,  79  Neb.  684  (113  N.  W. 
126). 
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-  Ccndonatlon. 

98.  (1889.)  Condonation  may  be  inferred 
from  cohabitation  with  knowledge  of  the 
offense,  after  the  conduct  complained  of- 
Dunn  V.  Dunn,  26  Neb.  136  (42  N.  W,  279). 

99.  (1889.)  An  action  for  a  legal  separa- 
tion on  the  ground  of  abandonment,  brought 
by  the  wife  against  her  husband,  cannot  be 
maintained  where  the  uncontradicted  testi- 
mony shows  that  about  the  time  the  action 
was  instituted  the  plaintiff  and  defendant 
had  freely  cohabited  together  as  husband 
and  wife.  Dunn  v.  Dunn,  26  Neb.  136  (42  N. 
W.  279). 

E.  ZHsmlesal,  Trial  or  Hearlug*. 
DiBmiSB&l. 

990.  (1906.)  When  the  parties  become 
reconciled  and  resume  marital  relations 
before  Issue  joined,  It  is  not  error  for  the 
court  to  dismiss  the  suit  at  the  instance  of 
the  plaintiff,  and  such  a  dismissal  carries 
with  It  a  pending  appHcatlon  for  temporary 
alimony,  which  the  plalutifC'e  attorney  Is  not 
entitled  to  revive,  by  means  of  Intervention, 
and  prosecute  for  his  own  benefit.  Petersen 
V.  Petersen,  76  Neb.  282  (107  N.  W.  391). 

996.  (1906.)  Evidence  In  a  suit  for  di- 
vorce wherein  a  cross-petition  was  filed  by 
defendant  held  to  sustain  a  dismissal  with- 
out relief  to  either.  Ju4kina  v.  Judkins,  76 
Neb.  213  (107  N.  W.  254). 

Entry  of  de«ree  before  elapM  of  time  for 
answer. 

100.  (1871.)  A  decree  of  divorce,  en- 
tered before  the  elapse  of  time  given  defend- 
ant to  answer  a  supplemental  bill,  without 
defendant's  consent,  and  before  he  had 
pleaded  to  the  supplemental  bill,  is  reversed. 
Orr  V.  Orr,  1  Neb.  359. 

Questions  for  trial  court 
,  101.  (1902.)  Whether  the  alleged  im- 
proper language  of  the  husband  was  pro- 
voked by  indiscreet  actions  of  the  wife, 
unless  the  language  used  was  entirely  dls- 
proportioDate  to  the  occasion,  is  a  question 
for  the  trial  court  Shuster  v.  Bhuster.  3 
Unof.  610  (92  N.  W.  203). 

New  trial. 

102.  (1904.)  A  petition  for  a  new  trial, 
in  a  divorce  after  the  expiration  of  six 
months  from  the  granting  of  a  decree  to  the 
wife,  that  states  the  applicant  had  no  knowl- 
edge of  the  proceeding;  that  the  wife  was 
not  a  bona  fide  resident  of  this  state  when 
she  procured  her  decree;  and  that  she  had 
procured  the  decree  by  fraud,  states  a  cause 
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within  section  602  of  the  code.  Schofer  v. 
Bchafer,  71  Neb.  708  (99  N.  W.  482). 

F.  Judgment,  B«Tiew,  Costs. 
Scope  and  extent  of  relief. 

103.  (1904.)  When  the  plalnUfC  in  a  di- 
vorce suit  has  resided  In  this  state  the  foil 
statutory  period  and  the  defendant  has  ap- 
peared in  the  cause,  the  court  has  jurisdic- 
tion over  the  parties,  and  the  right  to  dis- 
pose of  all  the  issues  iKtween  them  upon 
their  merits  and  according  to  equity,  even 
If,  in  order  to  do  so,  It  is  n«»B8ary  to 
grant  a  divorce  to  a  non-resident  defendant 
upon  a  cross-petltlon.  Ptne  v.  Pine,  72  Neb. 
463  (100  N.  W.  938). 

Kodiflcatlon  and  vmcating'. 

As  to  allowance  to  alimony,  see  pott. 

§S  190-196. 

As  to  custody  of  children,  see  pott.  IS  213- 
21S. 

 In  general. 

104.  (1886.)  Decree  in  case  stated  modi- 
fled  to  correspond  with  fecial  findings  of 
fact  by  trial  court.  Roehl  v.  Roehl,  20  NA. 
55  (29  N.  W.  357). 

—     Statutory  provisions. 

106.  (1880.)  Section  82  of  the  code,  pro- 
viding for  opening- judgments  rendered  upon 
constructive  service,  has  no  application  to 
actions  for  divorce.  0'Conn«R  v.  O'Cdmen. 
10  Neb.  390  (6  N.  W.  467), 

106.  (1904.)  The  provisions  of  seetion 
602  of  the  code  apply  to  divorce  proceedings 
as  well  as  to  other  proceedings  In  wbicli  it 
is  sought,  upon  the  grounds  therein  men- 
tioned, to  vacate  or  modify  a  decree  or  lodg- 
ment after  the  term.  Schafer  v,  Sdtafer. 
71  Neb.  70S  (99  N.  W.  482). 

 Petition. 

107.  (1893.)  A  petlUon  that  states  tliat 
plaintiff's  husband,  eleven  years  before  tbe 
commencement  of  this  suit  obtained  a  de- 
cree of  divorce  in  this  state  by  measure  of 
fraud  and  pei^ured  testimony;  that  plain- 
tiff was  a  resident  of  Pennsylvania  and  hid 
no  notice  of  the  divorce  proceedings  and  had 
no  knowledge  of  the  whereabouts  of  the  de- 
fendant, her  husband,  states  a  cause  of  s^ 
tlon  to  vacate  such  decree  of  divorce  and 
the  court  which  allowed  the  decree  may.  in 
the  exercise  of  its  general  equity  powers, 
vacate  It  upon  the  proper  showing  of  frand 
and  imposition.  Smithson  v.  SmithuM,  37 
Neb.  635  (66  N.  W.  300;  40  Am.  St  Bep. 
604). 
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108.  (1897.)  PeUtlon  examined,  and  Aeld 
to  state  a  cause  of  action  for  the  vacation  of 
a  decree  of  divorce  on  account  of  fraud 
practiced  by  the  successful  party.  Bara  v. 
Hard,  61  Neb.  412  (70  N.  W.  1122). 

-  Gronnds  for  application. 

109.  (1906.)  An  application  to  change 
a  decree  for  alimony  at  a  subsequent  term 
.must  be  founded  on  facts  arising  subse- 
quently to  the  decree.  Chambers  v.  Cham- 
6er»,  76  Neb.  850  n06  N.  W.  993). 

 Juiisdictioa  and  rlgrht. 

110.  (1880.)  Where  the  evidence  Intro- 
duced is  clearly  insufficient  to  warrant  a 
finding  of  cruelty  on  the  part  of  the  defend- 
ant, a  decree  for  divorce  on  the  grounds 
win  be  set  aside.  Fuller  v.  FalJer,  10  Neb. 
144  (4  N.  W.  1036). 

111.  (1882.)  Where  a  decree  ordering 
defendant  to  convey  property  to  plaintiff  by 
way  of  alimony  has  not  been  discharged  by 
compliance,  the  court  has  power,  at  a  sub- 
sequent term,  to  alter  such  decree  so  as  to 
allow  plaintiff  a  sum  of  money  In  lieu  of 
the  property.  Ellis  v.  Ellis,  13  Neb.  91  (13 
N.  W.  29). 

112.  (1888.)  Courts  of  general  jurisdic- 
tion have  power  to  set  aside  or  vacate  de- 
crees of  divorce  after  the  term  at  which  the 
decree  was  rendered,  when  obtained  by 
fraud.  Wisdom  v.  Wisdom.  24  Neb.  551  (39 
N.  W.  594:  8  Am.  St.  Rep.  215). 

113.  (1893.)  The  district  court  of  Doug- 
las county  has  no  jurisdiction  to  set  aside 
and  vacate  a  decree  of  divorce  obtained  In 
Fillmore  county  eleven  years  before  on  the 
ground  that  the  decree  was  obtained  by 
fraud,  the  defendant's  wife  residing  in  Penn- 
sylvania. Smithsqn  v.  Smithson,  37  Neb. 
535  (56  N.  W.  300;"  40  Am.  St.  Rep.  504). 

Collateral  attack. 

114.  (1904.)  A  decree  of  divorce  ob- 
tained without  collusion  by  a  defendant  on 
a  cross-bill  In  a  suit  begun  in  a  county 
where  neither  party  resided,  but  by  a  resi- 
dent of  the  state,  whose  motion  to  dismiss 
the  cross-bill  for  want  of  jurisdiction  was 
denied,  and  who  contested  its  allowance  at 
the  trial  but  took  no  appeal,  is  not  open  to 
collateral  attack  by  his  heirs  In  claiming 
his  property.  Aldrtoh  v.  Bteen,  71  Neb.  33 
(98  N.  W.  446). 

Conclusiveness  of  adjudication. 

115.  (1901.)  A  decree  of  divorce  ob- 
tained by  publication,  without  appearance 
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Of  defendant.  In  a'  foreign  state  is  a  bar  to 
an  action  by  her  for  alimony  in  this  state. 
BlUred  V.  Eldred,  62  Neb.  613  (87  N.  W. 

340). 

116.  (1906.)  When  both  parties  to  the 
divorce  proceedings  In  the  state  of  Washing- 
ton have  appeared  before  the  court,  being  a 
court  of  general  jurisdiction,  and  have  asked 

the  court  to  distribute  their  property,  includ- 
ing land  in  this  state,  and  the  court  by  its 
decree  has  done  so,  its  decree  is  conclusive 
of  the  equities  of  the  parties  In  the  real  es- 
tate situated  In  this  sUte.  Fall  v.  Fall,  75 
Neb."  104  (106  N.  W.  412). 

Appeals. 

117.  (1881.)  An  appeal  will  He  to  the 
supreme  court  from  a  decree  of  a  district 
court  granting  a  divorce.  Brotherton  v. 
Brothertoh,  12  Neb.  72  (10  N.  W.  648). 

118.  (1886.)  An  application  to  modify 
a  decree  of  divorce  is  a  special  proceeding 
within  the  meaning  of  section  581  of  the 
civil  code,  and  an  order  made  therein  af- 
fecting a  substantial  right  may  be  re- 
viewed on  error-.  In  such  case  It  is  not 
necessary  to  a  review  that  the  order  com- 
plained of  terminates  the  action  or  prevents 
a  Judgment.  O'Brien  v.  O'Brien,  19  Neb.  584 
(27  N.  W.  640). 

119.  (1887.)  The  admission  pt  Incompe- 
tent evidence  In  an  action  of  divorce  tried 
to  the  court,  is  not  alone  grounds  for  re- 
versal of  a  decree.  McConahey  v.  McCona- 
hey,  21  Neb.  463  (32  N.  W.  300). 

120.  (1894.)  The  supreme  court  win  not 
disturb  a  decree  granting  a  divorce  where 
no  question  of  law  Is  Involved  and  the  find- 
ing of  the  trial  court  is  based  upon  conflict- 
ing testimony.  Hygren  v.  Nygren,  42  Neb. 
408  (SO  N.  W.  885). 

121.  (1S96.)  In  a  suit  for  a  divorce,  ob- 
jections not  made  below  to  adjudicating 
the  husband's  rights  In  land,  the  title  being 
in  the  wife,  will  be  disregarded  on  review. 
areene  v.  Greene,  49  Neb.  546  (68  N.  W. 
947:  59  Am.  St  Rep.  660;  34  L.  R.  A.  110). 

122.  (1896.)  When  the  record  presented 
to  (he  supreme  court  does  not  disclose  that 
any  objections  were  made  in  the  district 
court  to  its  trial  and  adjudication  in  this, 
an  action  for  divorce,  of  the  alleged  rights 
of  a  husband  in  real  estate,  the  title  to 
which  rested  In  the  wife,  the  questions  will 
not  be  considered  In  the  supreme  court. 
Greene  v.  Greene,  49  Neb.  646  (68  N.  W.  947; 
59  Am.  St.  Rep.  560;  34  L.  R.  A.  110). 
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123.  (1890.)  The  district  court  has  power 
In  divorce  proceedings  to  decree  costs  against 
either  party.    Eckhard  v.  Bckhard,  29  Neb. 

457  (45  N.  W.  466). 

V.  AI.I1I0NY,  ALLOWANCE,  AND  DIS- 
POSITION OF  PBOPEBTT. 

Effect  of  dismissal  of  salt  on  application 
for  alimony,  see  ante,  {  99a. 

Definition  of  aUmony. 

124.  (1896.)  Alimony  may  be  deflnettto 
be  such  sum  as  is  ordered  by  the  court  to 
be  paid  to  the  wife  by  the  husband,  for  her 
support  during  the  time  she  lives  separate 
from  him,  or  to  he  paid  by  her  late  husband 
for  her  maintenance  after  divorce  from  the 
marriage  tie.  This  latter  Is  a  creation  of 
modern  lav  and  Is  what  is  known  as  perma- 
nent alimony.  Oreene  v.  Oreene,  49  Neb. 
546  (6S  N.  W.  947;  59  Am.  SL  Rep.  560;  34 
L.  R.  A.  110). 

Jariadiction  to  award. 

125.  (1889.)  Courts  of  equity  have  au- 
thority to  enforce  the  duty  of  a  husband  to 
support  his  wife  and  family.  In  a  suit  by  the 
wife,  whether  or  not  the  suit  is  for  divorce. 
Earlc  V.  Earle,  27  Neb.  277  (43  N.  W.  118; 
20  Am,  St.  Rep.  667). 

126.  (1889.)  Whether  or  not  a  court  of 
equity  has  authority  to  award  alimony  in  an 
action  for  divorce,  when  not  asked  for,  by 
Implication,  gwrre.   Earle  v.  Earle,  27  Neb. 

277  (43  N.  W.  118;  20  Am.  St.  Rep.  667). 

127.  (1895.)  In  an  action  for  divorce, 
where  the  husband  Is  a  non-resident  served 
only  by  publication  of  notice  and  he  does  not 
appear,  the  court  has  no  jurisdiction  to  ren- 
der a  personal  Judgment,  as  for  alimony. 
DiUon  V.  Starin.  44  Neb.  881  (63  N.  W^12). 

128.  (1903.)  Jurisdiction  of  the  courts 
in  matters  relating  to  alimony  is  given  by 
statute,  anl  every  power  so  exercised  must 
look  for  its  source  in  the  statute.  Cizek  v. 
Cizek.  69  Neb.  800  (99  N.  W.  28). 

129.  (190fi.)  Where  a  court  has  Juris- 
diction of  the  parties,  its  authority  to  grant 
a  divorce  carries  with  It  authority  to  adjust 
the  property  rights  of  the  parties  with  re- 
spect to  personal  property  within  Its  Juris- 
diction. Hays  V.  Haya,  76  Neb.  728  (106  N. 
W.  773). 

■       Anthority  of  referee  to  award. 

130.  (1883.)  A  referee  In  a  divorce  suit 
has  no  power  to  decree  alimony  and  make 
the  same  a  Hen  upon  defendant's  real  es- 


tate.  Brotherton  v.  Brotherton.  14  N'eb.  18S 
(15  N.  W.  347).    [Overmled.  .Yww  e. 
ffren,  42  Neb.  408.] 

Action  for  alimony  alone. 

131-  (1894.)  A  court  of  equity  will  tn- 
tertain  an  action  brought  for  alimony  tkat, 
and  will  grant  the  same,  although  no  di- 
vorce or  other  relief  Is  sought,  vbere  Uw 
wife  Is  separated  from  the  husband  vithmt 
her  fault.  Cociiran  v.  Cochran,  42  Neb.  GU 
(60  N.  W.  942). 

132.  (1894.)  Where  a  husband  letTes 
his  wife  and  children  in  WIscodeId  tnd 
comes  to  this  state  where  he  obtalss  a  di- 
vorce on  the  ground  of  desertion,  senile 
is  had  by  publication  and  the  wife  bad  no 
knowledge  of  the  proceedings,  and  nro 
years  after  brings  suit  for  alimony,  sack 
suit  is  a  separate  and  independent  arion 
for  support  based  on  the  legal  obligation  of 
the  husband  to  support  his  family,  and  tlie 
wife  need  not  allege  that  she  is  destitnte 
or  in  actual  need  of  support.  Cochran  r. 
Cochran,  42  Neb.  612  (60  N.  W.  942). 

133.  (1907.)  A  court  of  equity  will  en- 
tertain an  action  brought  for  alimony,  ud 
will  grant  the  same,  although  no  dlrorce  er 
other  relief  is  sought,  where  the  wife  is 
separated  from  the  husband  without  itn 
fault.  ttJioadea  v.  Rhoadea,  78  Neb.  4iS 
(111  N.  W.  122). 

Bight  of  husband  to  recover  alimony. 

134.  (1896.)  A  husband  cannot,  in  this 
state,  whether  he  or  the  wife  be  granied 
the  divorce,  recover  alimony  to  be  paid  out 
of  the  divorced  wife's  separate  estate 
Oreene  v.  Greene,  49  Neb.  546  (  68  N. 
947  ;  69  Am.  St.  Rep.  560:  34  L.  R.  A  UC). 

Property  liable  and  disposition  thereof. 

135.  (1891.)  Property  within  jQrisdi^ 
tlon  of  court  will  be  subjected  to  alimoay. 
even  where  divorce  Is  obtained  «  p«rt£ 
against  a  non-resident  defendant,  if  be  es^ 
ters  a  personal  appearance  In  the  suit  to 
have  the  property  subjected  to  the  paymeot 
of  the  alimony.  Johnaon  r.  Johnson.  31 
Neb.  385  (47  N.  W.  1115). 

136.  (1894.1  The  value  of  propert>- a^ 
quired  by  a  husband,  after  obtaintns  a  de- 
cree of  divorce  from  his  wife,  by  exchan^ns 
for  it  other  property  which  he  owned  at  tbe 
time  of  obtaining  such  divorce,  should  be 
taken  Into  consideration  by  the  conn  In  de- 
termining the  amount  of  alimony  to  wbick 
the  wife  is  entitled.  Cochran  v.  Cockm, 
42  Neb.  612  (60  N.  W.  942), 
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137.  (1895.)  Section  18.  chapter  25,  Com- 
piled Statutes,  providing  that  on  dissolution 
of  a  marriage  the  court  may  malce  a  decree 
restoring  to  the  wife  personal  estate  that 
shall  have  come  to  the  husband  by  reason 
of  the  marriage  or  awarding  to  her  the  value 
thereof,  refers  to  property  which  the  law 
gives  the  husband  by  reason  of  the  marriage 
and  not  to  property  obtained  by  the  husband 
from  the  wife  by  gift  or  contract.  Dillon  v. 
Starin,  44  Neb.  881  (63  N.  W.  12). 

138.  (1S95.)  A  petition  alleging  that  a 
certain  sum  had  come  to  the  husband  by 
reason  of  the  marriage  and  praying  restitu- 
tion thereof  is  not  supported  by  proof  of 
money  voluntarily  advanced  by  the  wife  to 
the  husband  after  the  marriage.  DiUon  v. 
Starin,  44  Neb.  881  (63  N.  W.  12). 

139.  (1903.)  Where  a  petition  for  di- 
vorce alleged  that  defendant  owned  several 
parcels  of  real  estate,  specifying  them,  and 
that  one  was  occupied  by  plaintiff  as  a  home- 
stead, and  that  defendant  is  in  debt  to  the 
full  value  of  his  property  except  the  home- 
stead, and  prays  that  she  may  be  awarded 
such  homestead  as  alimony,  not  asking  for 
a  decree  as  to  the  other  property,  the  court 
has  no  jurisdiction  to  award  her  the  other 
property.  Banking  House  of  A.  Castetter  v. 
Dukes,  70  Neb.  648  (97  N.  W.  805). 

140.  (1905.)  The  statute  of  the  state  of 
Washington,  as  construed  by  the  courts  of 
that  state,  gives  the  courts  Jurisdiction  In 
the  trial  of  a  divorce  case  to  malie  distribu- 
tion between  the  parties  of  all  of  the  prop- 
erty possessed  jointly  or  severally  by  the 
parties  upon  principles  of  general  equity, 
"having  regard  to  the  respective  merits  of 
the  parties,  and  to  the  condition  In  which 
they  win  be  left  by  such  divorce,  and  to  the 
party  through  whom  the  property  was  ac- 
quired." Fan  V.  Fan,  75  Neb.  104  (106  N. 
W.  412). 

141.  (1907.)  In  a  suit  for  divorce  and 
alimony,  a  district  court  has  jurisdiction  to 
award  to  the  wife  specific  articles  of  per- 
sonal property  from  the  estate  of  the  bus- 
band  In  addition  to  alimony.  Washington 
V.  Washington,  78  Neb.  741  (111  N.  W.  787). 
787). 

Award  of  the  fee  to  realty. 

142.  (1903.)  In  a  suit  arising  under  the 
provisions  of  chapter  25.  Compiled  Statutes, 
the  district  court  has  not  jurisdiction  to 
award  real  estate  of  the  husband  to  the 
wife  in  fee  as  alimony,  and  a  decree  In  so 
far  as  it  attempts  so  to  do  is  void  and  sub- 


ject to  collateral  attack.  Cizek  v.  Cizek, 
69  Neb.  800  (99  N.  W.  28). 

—  -    ■  Order  of  sale  of  realty. 

143.  (1894.)  The  decree  of  the  lower 
court,  in  so  far  as  it  orders  the  sale  of  spe- 
cific real  estate  for  the  payment  of  alimony. 
Is  reversed.  Npgren  v.  Nygrm,  42  Neb.  408 
(60  N.  W.  885). 

Attorney  fees  and  expenses  pending  suit. 

144.  (1878.)  A  reasonable  allowance  of 
alimony,  during  the  pendency  of  an  action 
for  divorce  brought  Into  the  supreme  court 
upon  appeal,  will  be  made.  Callahan  v.  Cal- 
lahan, 7  Neb.  38. 

145.  (1S86.)  Where  the  divorced  wife 
seeks  a  modification  of  the  decree  for  ali- 
mony, alleging  that  the  decree  was  obtained 
by  the  fraud  of  the  husband  and  his  agents, 
the  district  court  has  authority  to  require 
the  husband  to  pay  Into  court  a  reasonable 
sum  of  money,  to  enable  her  to  prosecute 
her  action.  O'Brien  v.  O'Brien,  19  Neb.  o84 
(27  N.  W.  640). 

146.  (1891.)  Section  12,  chapter  26,  Com- 
piled Statutes,  authorizes  the  court  In  a  di- 
vorce suit  "to  require  the  husband  to  pay 
any  sum  necessary  to  enable  the  wife  to 
carry  on  or  defend  the  suit  during  Its  pen- 
dency." Held,  That  the  remedy  here  given 
for  attorney  fees  for  the  wife  is  exclusive, 
and  that  the  attorney  cannot  afterwards 
maintain  an  action  against  the  husband  for 
fees  In  addition  to  those  allowed  by  the 
court  and  paid.  Bumham  v.  Tizard,  31  Neb. 
781  (48  N.  W.  823). 

147.  (1896.)  It  Is  within  the  discretion 
of  the  court  to  postpone  until  the  final  hear- 
ing of  the  case  allowances  of  alimony  for 
expenses  made  and  then  render  a  decree 
against  the  husband  therefor.  Braach  v. 
Brasch,  50  Neb.  73  (69  N.  W.  392). 

148.  (1896.)  What  sum  a  husband  may 
be  required  to  pay  to  his  wife  for  her  sup-, 
port  during  the  pendency  of  a  divorce  suit 
for  her  "expenses"  in  prosecuting  or  defend- 
ing the  action,  for  counsel  fees,  and  whether 
such  sums  shall  be  paid  before  the  final 
hearing  of  the  action  and  as  a  condition 
precedent  to  the  right  of  the  husband  to 
further  prosecute  or  defend,  are  matters 
within  the  discretion  of  the  district  court. 
Brasch  V.  Bratoh,  50  Neb.  73  (69  N.  W.  392). 

149.  (1896.)  Within  the  meaning  of  sec- 
tion 12,  chapter  25,  Compiled  Statutes,  an 
action  is  pending  from  Its  commencement 
until  Its  final  determination  on  appeal  or 
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error,  or  until  the  time  fixed  by  statute  for 
proseeutlns  an  appeal  or  an  error  proceed- 
tng  bas  expired.  Brasch  v.  Brasch,  50  Neb. 
73  (69  N.  W.  392). 

160.  (t897.)  Under  section  12,  chapter 
25,  Complied  Statutes,  the  allowance  of  at- 
torney's fees  to  the  counsel  of  the  wife  is 
ancillary  to  or  an  Incident  of  the  action  for 
divorce,  and  a  separate  suit  cannot  be  main- 
tained against  the  husband  by  such  attorney 
to  recover  for  bis  professional  services 
therein  rendered  to  the  wife.  Feteer  v. 
Lotce,  50  Neb.  310  (69  N.  W.  847). 

151.  (1906.)  On  an  application  at  a  sub- 
sequent term  for  custody  of  children,  the 
court  may  require  the  husltand  to  pay  a 
reasonable  sum  as  costs  to  enable  the  wife 
to  prosecute  such  application.  Chambers 
V.  Chambers,  75  Neb.  850  (106  N.  W.  993). 

Beference  to  ascertain  defendant's  Income. 

152.  (1881.)  Upon  affirming  a  decree  fon 
divorce  a  reference  was  ordered  to  take  ad- 
ditional testimony  and  report  on  the  ques* 
tion  of  the  income  of  the  husband.  Brother- 
ton  V.  Brotherton,  12  Neb.  75  (10  N.  W.  544). 

153.  ((1907.)  Where  the  record  Is  not 
RufBcient  to  inform  the  court  of  the  value 
of  the  husband's  property,  and  it  appears 
that  the  alimony  awarded  the  wife  is  grossly 
In  excess  of  what  should  be  allowed,  the 
case  will  be  remanded  for  further  finding  as 
to  the  value  of  the  husband's  property.  Yar- 
yan  v.  Yaryan,  79  Neb.  574  (113  N.  W.  138). 

Permanent  alimony. 

 ■■  ■■  Bight  to,  in  general. 

154.  (1880.)  When  a  man  and  woman, 
each  having  children  by  a  former  marriage, 
were  married  and  the  wife  refused  to  go  to 
the  home  of  the  husband,  abandoning  blm 
entirely  after  two  years,  in  an  action  for 
divorce  a  decree  for  permanent  alimony  is 
erroneous.  Shafer  v.  Bhafer,  10  Neb.  468 
(6  N.  W.  768). 

155.  (1889.)  Under  section  22,  chapter 
25,  Compiled  Statutes,  a  district  court  or  su- 
preme^ court,  upon  appellate  proceedings 
may,  after  a  divorce  Is  granted  at  the  suit 
of  the  husband,  make  a  decree  for  alimony 
in  favor  of  the  wife,  out  of  the  property  of 
the  husband,  even  though  the  decree  of  di- 
vorce be  against  the  wife,  for  any  of  the 
enumerated  causes  except  the  adultery  of 
the  wife.  Dickenson  V.  Dickenson,  26  Neb. 
318  (42  N.  W.  9). 

156.  (1904.)  When  a  wife,  without  cause, 
refuses  to  live  with  her  husband,  and  the 


evidence  shows  that  she  did  not  ts^st  li 
or  contribute  to  tbe  accumuUtion  of  anr*^ 
his  property,  but  that  It  was  all  accung- 
lated  by  htm  prior  to  their  marriage,  tiit 
husband,  on  obtaining  a  divorce  on  t!u 
ground  of  desertion,  will  not  be  reipilre]  ts 
pay  alimony.  Isaacs  v.  Isaacs,  71  Neb.  53: 
(99  N.  W.  268). 

157.  (1004.)  A  Judgment  for  alimonr 
the  legal  method  for  enforcing  the  hosbuif! 
moral  obliration  to  provide  sustenaaee  tor 
his  wife,  tbe  amount  thereof  to  be  deier- 
mined  primarily  by  considerailon  of  Ut 
wife's  neert  and  the  husband's  ability.  So. 
where  a  husband  abandoned  his  wife  sad 
two  minor  children,  having  first  deeded  to 
his  wife  half  of  the  property,  and  in  a  mV 
sequent  suit  for  divorce  It  appeared  that  Um 
wife,  who  was  in  poor  health,  was  In  need, 
and  that  the  husband.  In  addition  to  u  ie- 
come  amply  sufficient  to  support  him,  bad 
made  an  arrangement  with  the  property  re- 
tained by  him  in  the  settlement  by  whlcb  tf 
received  his  support  for  life,  held  that  tbe 
settlement  was  not  an  adequate  disdurgr 
of  the  husband's  obligations  to  prorlde  tor 
hia  wife,  and  that  further  provision  shoald 
be  made  for  her  out  of  bis  estate-  Jf^ 
Knight  V.  McKnight,  5  Unof.  260  S- 
W.  62). 

 Settlement  as  bar. 

158.  (1904.)  A  settlement  between  has- 
band  and  wife  In  contemplation  of  a  sepua 
tion,  although  equitable,  is  not  a  bar  lo  a 
Judgment  for  alimony  in  a  subeequent  salt 
by  the  wife  for  divorce;  but  It  nay  tc  a»- 
sldered  In  determining  the  amoant  of  lU- 
mony  to  be  awarded.  McKnight  v.  Mc- 
Knight, 5  Unof.  260  (98  N.  W.  62). 

 Determinatifm  of  amoant 

159.  There  is  no  fixed  rule  for  dftenain- 
ing  what  portion  of  a  husband's  estate  stunU 
be  decreed  to  his  wife  for  alimanj. 
amount  should  be  Just  and  equitable,  iK 
regard  being  had  for  the  riglits  of  oA 
party,  the  ability  of  tbe  husband,  tbe  tsoif 
of  the  wifeT  and  the  character  and  sltoatfoa 
of  tbe  parties.    (1894)  Cochran  v.  focSni 
42  Neb.  612  (60  N.  W.  942>:  (1890)  S^sii 
V.  Small,  28  Neb.  843  (45  S.  W.  248):  (l!?«i 
BeUt  V.  Heist,  48  Neb.  794  (67  N.  W.  IJOu 
(1898)  Walton  v.  Watton,  57  Neb.  lU  (TT 
N.  W.  392);  (1899)  Zimmerman  v.  Ommtr- 
man,  69  Neb.  80  (80  N.  W.  643);  ii9») 
Smith  V.  Smith,  60  Neb.  273  (  83  V  W  :!); 
(1902),  McKee  v.  McKee,  2  Unof.  322  (96  S. 
W.  4?9). 
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160.  (1894.)  In  eBtimating  the  value  of 
a  husband's  property  for  determining  the 
amoant  of  alimony  to  be  awarded  the  wife, 
th«  coart  should  take  the  value  of  the  hus- 
band's estate  at  the  date  of  the  rendition  of 
the  decree  for  alimony.  Cochran  v.  Coch- 
ran, 42  Neb.  612  (60  N.  W.  942). 

161.  (1902.)  While  there  is  no  fixed  rule 
for  determining  the  amount  of  alimony  to 
be  awarded  under  section  22,  chapter  25, 
Compiled  Statutes,  such  award  should  bear 
a  reasonable  relation  to  the  huabaad's  abil- 
ity to  pay,  as  disclosed  by  the  evidence 
McKee  V.  McKee,  2  Unof.  322  (96  N.  W. 
489). 

162.  (1905.)  In  awarding  alimony  the 
court  should  consider  the  condition,  situa- 
tion and  standing  of  the  parties,  financially 
and-  otherwise,  the  duration  of  their  mar- 
riage, the  amount  and  value  of  the  hus- 
band's estate,  the  source  from  which  It 
came  and  how  far.  If  at  all,  the  wife  con- 
tributed thereto.  Metcalf  v.  Metcalf,  73 
Neb.  79  (102  N.  W.  79). 

 Discretion  of  court  as  to  amount. 

1G3.  (1893.)  In  the  allowance  of  ali- 
mony upon  the  awarding  of  a  divorce  much 
discretion  is  necessarily  conferred  upon  tbe 
district  court,  and  this  court  will  not  Inter- 
fere on  the  grounds  that  the  amount  al- 
lowed is  excessive  unless  there  appears  to 
have  been  a  clear  abuse  of  discretion.  Wilde 
V.  Wilde,  37  Neb.  891  (56  N.  W.  724). 

164.  (1904.)  What  sum  the  husband 
may  be  required  to  pay  bis  wife  during  the 
pendency  of  a  divorce  suit  as  temporary 
alimony,  expense  money  and  counsel  fees, 
to  enable  her  to  properly  defend  the  action, 
are  matters  within  the  discretion  of  the  dis- 
trict court  Beed  v.  Reed,  70  Neb.  779  (98 
N.  W.  73). 

165.  (1904.)  It  Is  entirely  within  vhe 
sound  discretion  of  the  district  court  to 
require  tbe  husband  to  pay  the  sums  of 
mcney  allowed  the  wife  as  temporary  ali- 
mony ani  counsel  fees  in  a  divorce  case, 
to  enable  her  to  make  a  proper  defense,  as 
a  condition  precedent  to  the  right  to  further 
prosecute  his  action.  And  an  order  requlr- 
ii:g  such' payment  does  not  conflict  with  any 
right  guaranteed  him  by  our  constitution. 
rteed  V.  Reed,  70  Neb.  779  (98  N.  W.  73). 

1C6.  (1907.)  The  court.  In  awarding 
permanent  alimony,  will  not  speculate  upon 
a  future  income  from  a  continuous  and  per- 
sistent career  of  vice  and  criminality,  and 


adopt  as  a  basis  for  Its  decree  a  division  oC 
the  anticipated  spoils  of  intgulty.  Ktng  v. 
King,  79  Neb.  852  (113  N.  W.  538). 

■         Excessiveness  of  award. 

167.  (1S82.)  Decree  for  alimony  modi- 
fied by  reducing-  the  same  from  $5,600  to 
93,000,  and  an  allowance  for  attorney  fees 

and  expenses  from  $2,000  to  $1,000.  Atkins 
V.  Atkins,  13  Neb.  271  (13  N.  W.  285). 

168.  (1S86.)  Where  a  husband's  prop- 
erty is  valued  at  $15,000,  and  the  wife  has 
received  as  temporary  alimony  $2,000  and 
has  $800  of  her  own,  a  permanent  decree  of 
$6,000  will  be  reduced  to  $4,000.  Smith  v. 
8mith,  19  Neb.  706  (28  N.  W.  296). 

169.  (1887.)  Where  it  was  shown  .that 
the  husband  was  possessed  of  property  of 
tbe  value  of  $2,200,  and  the  wife  was  pos- 
sessed of  $500  worth  of  property  in  her  own 
right,  it  was  held  that  a  decree  allowing 
the  wife  $800  of  alimony  and  $150  attorney's 
fees,  was  excessive,  and  the  decree  for  ali- 
mony was  modified,  and  the  sum  of  $600 
allowed  In  addition  to  the  attorney's  fees.  It 
not  appearing  that  tbe  wife  had  contrib- 
uted to  the  common  fund.  McConahey  v. 
McConahev,  21  Neb.  463  (32  N.  W.  300). 

170.  (1890.)  A  decree  for  $20  monthly 
allowance  In  addition  to  the  homestead  Is 
excessive.  Small  v.  Small,  28  Neb.  843  (45 
N.  W.  248).  ■ 

171.  (1893.)  An  award  of  $2,000  ali- 
mony Is  not  excessive  when  it  Is  shown  the 
husband  is  worth  over  $8,000,  saved  since 
bis  marriage,  and  earned  with  money  fur- 
nished by  the  wife.  Wilde  v.  Wilde,  37  Neb. 
891  (56  N.  W.  724). 

172.  ( 1896.)  Where  the  wife  was 
awarded  the  custody  of  the  minor  children, 

and  tbe  husband's  unincumbered  property 
was  valued  at  $4,500,  an  allowance  to  the 
wife  of  $2  250  as  alimony  was  held  not  ex- 
cessive. Heiat  V.  Beist,  48  Neb.  794  (64  N. 
W.  790). 

173.  (1898.)  The  permanent  alimony  or- 
dered paid  in  the  sum  of  $5,000  adjudged 
excessive,  'iefendant  In  error  allowed  to  file 
a  remittitur  of  $3,500,  and  the  decree  thus 
changed  affirmed.  If  remittitur  Is  not  filed, 
the  i^ecre<>  of  divorce  is  affirmed,  and  tbe 
trench  of  the  cause  in  regard  to  perTmnrnt 
alimony  reversed  and  remanded.  Berdolt 
V.  Berdolt.  56  Neb.  792  (77  N.  W.  399). 

174.  (1898.)  In  the  case  at  bar  the  par- 
ties had  been  married  six  months.  The  wife 
was  38  years  of  age  and  healthy.    She  had 
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no  one  depending  upon  her  for  support.  The 
husband  was  worth  $24,000,  no  part  of  which 
the  wife  had  contributed.  The  marriage  was 

dissolved  because  of  extreme  cruelly  prac- 
ticed by  the  husband.  Held.  That  an  award 
of  $5,000  i'ermanent  alimony  and  $700  coun- 
sel fees  should  be  affirmed.  Walton  v.  Wal- 
ton, 57  Neb.  102  (77  N.  W.  392). 

175.  (1S99.)  Excessive  alimony  should 
not  be  allowed.  Zimmerman  v.  Zimmerman, 
S9  Neb.  80  (80  N.  W.  643). 

176.  (1900.)  Evidence  examined,  and  Aeld 
to  support  a  Judgment  rendered,  awarding 
the  wife  permanent  alimony  In  the  sum  of 
$1,000  out  of  a  husband's  estate  worth 
$9,670.  Tietken  v.  Tietken,  60  Neb.  138  (82 
N.  V.  367). 

177.  (1906.)  An  award  of  $500  alimony 
to  a  wife  against  whom  the  husband  has 
procured  a  divorce  is  not  excessive.  Met- 
calf  V.  Metcalf.  73  Neb.  79  (102  N.  W.  79). 

178.  (1905.)  Alimony  In  gross  of  $5,500 
is  excessive  when  it  appears  that  the  hus- 
band's estate  was  valued  at  $26,000.  Kimtro 
V.  Kimbro,  73  Neb.  171  (102  N.  W.  271). 

179.  (1906.)  The  allowance  of  alimony 
of  $1,000  from  an  estate  of  $2,200  is  not 
unreasonable  on  granting  a  dlTorce  for 
cruelty.  Hays  v.  Hays,  75  Neb.  728  (106 
N.  W.  773). 

Hofe  of  allowance. 

180.  (1903.)  Provisions  of  chapter  25, 
Compiled  Statutes,  relative  to  alimony,  its 

allowance  and  the  mode  of  its  enforcement, 
held  excessive.  Cizek  v.  Cixek,  69  Neb.  800 
(99  N.  W.  28). 

— '    -  ■  Award  in  gross  or  Instalments. 

181.  (1894.)  An  award  of  alimony  In 
gross  sustained.  Vochran  v.  Cochran,  42 
Neb.  612  (60  N.  W.  942).  [Overruled.  Chap- 
man V.  Chapman,  74  Neb.  388  (104  N.  W. 
880).] 

182.  (1895.)  Alimony  should  not  be 
awarded  a  wife  In  Instalments  during  her 
life.  McOechie  v.  McOechie.  43  Neb.  523 
(61  N.  W.  692).  [Overruled.  Chapman  v. 
Chapman,  74  Neb.  388  (104  N.  W.  880).] 

183.  (1906.)  Where  the  situation  of  the 
parties  and  the  contingencies  are  such  that 
the  amount  of  alimony  cannot  be  placed  at 
a  lump  sum  without  danger  that  such  al- 
lowance may  prove  unjust  or  Inequitable 
to  one  or  other  of  the  parties.  It  is  proper 
for  the  court  to  provide  for  the  payment  of 
a  stated  sum  at  fixed  periods  for  a  given 
length  of  time,  or  until  the  further  order  of 


the  court  Hay«  v.  Bays,  75  Neb.  728  (1(M 
N.  W.  773). 

■  --■  Lien  of  Judgment. 

184.  A  decree,  declaring  alimony  a  lien 
upon  real  estate  is  erroneous.  (1881)  fiwoii- 
«en  V.  Stcansen,  12  Neb.  210  (10  N.  W.  713); 
(1883)  Brotherton  v.  Brotherton,  14  Neb. 
186  (15  N.  W.  347).  [Overruled,  yygren 
V.  yygren,  42  Neb.  408.J 

185.  ( 1886. )  Fraudulent  conveyance  made 
by  husband  to  wife,  set  aside  after  divwn. 
and  is  subject  to  lien  for  alimony.  Roeki 
V.  RoeM,  20  Neb.  55  (29  N.  W.  257). 

186.  (1894.)  Since  the  enactment  of 
section  4a,  chapter  25,  Compiled  Statutes,  a 
decree  for  alimony  is  a  Hen  upon  real  es- 
tate the  same  as  a  Judgment  at  law,  and  is 
enforceable  in  the  same  manner.  Xygren  v. 
Vygren.  42  Neb.  408  (60  N.  W.  885). 

187.  (1898.)  In  a  suit  by  a  wife  for  a 
divorce  a  decree  for  alimony  In  her  ftvor 
is  a  lien  on  the  family  homestead,  the  title 
to  wtalcli  Is  in  the  husband.  Best  v,  Zviat- 
em,  53  Neb.  604  (74  N.  W.  64). 

188.  (1900.)  A  decree  for  alimony  is  i 
lien  upon  real  estate  the  same  as  a  Judg- 
ment at  law  and  is  enforceable  In  like  maa- 
ner.  Dufrene  v.  Johnaon,  60  Neb.  18  (82  N. 
W.  107). 

189.  (1902.)  A  judgment  for  alimony  Id 
favor  of  a  wife,  rendered  in  an  action  for 
divorce  against  the  husband,  is  a  Hen  apon 
the  family  homestead,  the  title  whereof  is 
in  the  hi^band.  Fraaman  v.  Fraama*.  M 
Neb.  472  (90  N.  W.  245;  97  Am.  St.  Ren 
650). 

— '  ■  '  Kodlfleation  of  judgment  or  award. 
Of  decree  for  divorce,  see  ante,  S8 104-113. 

190.  (1897.)  A  district  court  has  juris- 
diction  to  hear  and  determine  an  appllcatloa 
for  the  modification  of  a  decreee  for  per 
manent  alimony.  State,  ex  ret.  Beard,  v. 
Cook,  51  Neb.  822  (71  N.  W.  733). 

191.  (1897.)  Where  an  order  on  an  ap- 
plication to  modify  a  decree  for  pennanent 
alimony  directs  the  payment  of  money, 
whether  it  may  be  superseded  is  not  a  mat- 
ter resting  in  the  discretion  of  the  district 
court.  Such  order  may  be  superseded  as  a 
matter  of  right,  on  the  execution  of  a  su- 
persedeas bond  as  required  by  the  first  snb- 
dtvislou  of  section  677  of  the  code  of  civil 
procedure.  State,  es  rel.  Beard,  v.  Coot 
51  Neb.  822  (71  N.  W.  733). 

192.  (1899.)  Where,  In  a  divorce  jro- 
eeedlng,  n  decree  is  entered  dissolving  a 

^  n  T 
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marriage,  and  awarding  the  wife  a  judg- 
ment against  the  husband  for  $         In  full 

of  all  her  claims  upon  blm  or  his  property 
by  reason  of  their  former  marriage  rela- 
tions, it  seems  that  the  courts  have  no  Juris- 
diction to  vacate  or  modify  such  a  judg- 
ment, aftar  the  term  at  which  rendered, 
solely  because  of  a  change  in  the  circum- 
stances, flnancial  or  otherwise,  of  either  of 
the  parties  thereto.  Beard  v.  Beard,  57 
Neb.  754  (78  N.  W.  255). 

193.  (1899.)  If,  by  reason  of  a  change 
in  the  circumstances  or  conditions  of  either 
or  both  the  parties,  the  courts  have  juris- 
diction to  vacate  or  modify  a  judgment 
awarding  the  wife  a  certain  sum  in  full  of 
all  her  claims  against  the  husband,  after 
term,  the  fact  that  the  property  of  the  hus- 
band has  depreciated  In  value,  because  of 
drouths  and  crop  failures  since  the  entry 
of  the  judgment,  Is  not  sufficient  to  support 
a  decree  modifying  or  vacating  such  Judg- 
ment. Beard  v.  Beard,  57  Neb.  764  (78 
N.  W.  255). 

194.  (1906.)  Where  a  husband  seeming 
a  divorce  Calls  to  prove  any  alleged  infidel- 
ity on  the  part  of  his  wife,  and  a  decree  Is 
rendered,  requiring  him  to  pay  a  monthly 
sum  to  the  wife  and,  also,  to  furnish  elec- 
tric light,  he  being  employed  by  an  electric 
light  company,  the  latter  part  of  the  decree 
is  modified  upon  the  wife's  removal  from 
that  town.  Russeil  v.  Rustell,  77  Neb.  136 
(108  N.  W.  149). 

196.  (1906.)  Under  section  27,  chapter 
25,  Complied  Statutes  1905,  the  district  court 
has  a  continuing  power,  after  a  decree  of 
divorce  and  alimony  has  been  granted,  to 
review  and  revise  the  provisions  for  ali- 
mony at  its  subsequent  terms  on  petition  of 
either  of  the  parties.  Cizek  v.  Cizek,  76 
Neb,  797  (107  N.  W.  1012). 

196.  (1906.)  If  the  decree  of  the  trial 
court  awarding  alimony  in  a  divorce  pro- 
ceeding is  void  for  want  of  Jarlsdictlon, 

the  court  may  at  a  subsequent  term  award 
suitable  alimony  upon  application  and  a  t'uf- 
Hcient  showing.  Cizek  v.  Cizek.  76  Neb. 
797   (107  N.  W,  1012). 

EDforcemect  of  order  or  decree. 

197.  (1S98.)  A  decree  awarding  perma- 
nent alimony  is  enforceable  in  the  same 
manner  as  judgments  at  law.  Leeder  v. 
State.  55  Neb.  133  (75  N.  W.  541). 

198.  (1888.)  The  provisions  of  section  4. 
chapter  25,  Compiled  Statutes,  providing  for 


the  payment  of  alimony,  afford  a  Just  and 

reasonable  remedy,  and,  except  In  extraor- 
dinary cases,  none  other  will  be  rraorted  to 
for  the  enforcement  of  Judgments  or  orders 
in  cases  of  alimony  or  maintenance.  Se- 
ffear  v.  Segear.  23  Neb.  306  (36  N.  W.  536). 

Effect  of  obtaining  release  of  decree  by 
fraud. 

199.  (1892.)  Where  a  divorced  husband 
induced  his  former  wife  to  again  marry  him 
and  they  go  to  Kansas  where  an  alleged 
minister  performs  a  marriage  ceremony 
which  is  ijolemnized  in  the  full  belief  of  its 
validity  by  the  persons  so  married,  and  the 
wife  receipts  for  a  Judgment  obtained  for 
alimony  in  her  divorce  action,  she  cannot 
recover  damages  on  the  ground  of  fraud, 
but  may  recover  the  amount  of  the  Judg- 
ment for  alimony.  Haggin  v.  Baggin,  35 
Neb.  375  (53  N.  W.  209). 

GoncluslvenesB  of  adjudication. 

200.  (1899.)  A  judgment  lu  divorce  pro- 
ceedings awarding  the  wife  $5,000  in  full  of 
all  her  claims  upon  the  husband  or  his  prop- 
erty, is  a  judicial  determination  of  the  share 
of  the  hu8l»nd's  property  to  which  the  wife 
is  entitled  as  permanent  alimony,  and  Is 
final  and  conclusive  unless  modified  or  va- 
cated in  a  direct  proceeding.  Beard  v. 
Beard,  57  Neb.  754  (78  N.  W.  255). 

Contempt  for  non-pajrment. 

201  (1898.)  Ordinarily  the  non-compli- 
ance with  an  order  for  payment  of  perma- 
nent alimony  is  not  punishable  as  for  con- 
tempt of  court.  Leeder  v.  State,  56  Neb. 
133  (75  N.  W.  541). 

Award  of  alimony  as  bar  to  dower. 
-202.  (1898.)  A  wife,  by  praying  for  a 
reasonable  sum  as  permanent  alimony,  elects 
to  talie  such  sum  In  lieu  of  dower  In  her 
husband's  lands.  Walton  v.  Walton.  67  Neb. 
302  (77  N.  W.  392). 

203.  (1885.)  Upon  a  divorce  being 
granted,  a  decree  in  favor  of  the  wife  for 
permanent  alimony  will  bar  her  right  to 
any  farther  claims  against  the  estate  of  the 
husband.  Tatro  v.  Tatro,  18  Neb.  395  (25 
N.  W.  571;  54  Am.  Rep.  820). 

204.  (1885.)  Under  section  23  of  chap- 
ter 25,  Compiled  Statutes,  entitled  "Divorce 
and  Alimony,"  a  wife,  upon  obtaining  a  di- 
vorce for  the  cause  of  misconduct,  etc.,  of 
the  hustwnd.  Is  entitled  to  dower  in  his 
lands  in  the  same  manner  as  if  be  were 
dead.  Tatro  v.  Tatro.  18  Neb.  395  (25  N. 
W.  571;  54  Am.  Rep.  820). 
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Appeal. 

205.  (1885.)  Ad  onler  Id  ed  action  for 
divorce  awardtDg  the  wife  allmoDy  aad  suit 
money  petiufnte  lite  to  be  paid  by  the  hiia- 
tand.  cannot  be  taken  by  appeal  or  error  to 
the  aupren.1.  court  Lefore  Judgment  or  de- 
cree granting  or  denying  a  divorce.  Aspin- 
wall  V.  Aspinua'l  18  Neb.  463  (25  N.  W. 
623) ;  Aspinwall  v.  Sabin,  22  Neb.  73  (34  N. 
W.  72;  3  Am.  St.  Rep.  72). 

206.  (1897.)  Ad  order  tnade  on  applica- 
tion to  modify  a  decree  for  permaneDt  ali- 
mony is  appealable.  State,  ex  rel.  Beard, 
V.  Cook,  51  Neb.  822  (71  N.  W.  733). 

207.  (1907.)  The  findings  of"  a  trial 
Judge  as  respects  the  value  ot  real  prop- 
erty situa'ed  In  localities  with  which  he  is 
familiar,  and  made,  after  hearing  conflict- 
ing testimony  o(  witneaaes,  and  will  not  be 
disregarded  upOTi  appeal,  unless  It  is  made 
to  appear  that  inferences  from  the  evidence 
drawn  by  the  aupreme  court  are  more  likely 
to  be  correct  than  were  his.  King  v.  King, 
79  Neb.  852  (IIS  N.  W.  538). 

—  Bond. 

208.  (1896.)  Neither  the  district  court 
nor  the  Judge  thereof  bu  the  power  to  fix 
the  amouDt  of  the  peDalty  of  the  bond  to 
be  given  on  appeal  from  a  decree  awarding 
alimony,  alnce  the  amount  is  prescribed  by 
statute.  State,  ex  rel.  Walton,  v.  Comiah, 
4S  Neb.  614  (67  N.  W.  481). 

209.  (1896.)  The  penalty  of  a  superse- 
deas bond  for  appeal  from  a  decree  award- 
ing alimony  must  be  double  the  amount  of 
the  decree,  and  the  bond  must  be  condi- 
tioned according  to  subdivision  1,  section 
677  of  the  code.  State,  ex  rel.  Walton,  v. 
Comiah,  48  Neb.  614  (67  N.  W.  481). 

210.  (1897.)  Where  an  order  on  an  ap- 
plication to  modify  a  decree  for  permanent 
alimony  directs  the  payment  of  money, 
whether  it  may  be  superseded  is  not  a  mat- 
ter resting  In  tbe  discretion  of  the  district 
court.  Such  an  order  may  be  superseded  as 
a  matter  of  right,  on  tbe  execution  ot  a  su- 
persedeas bond  as  required  by  tbe  first  sub- 
division of  section  677  of  the  code  of  civil 
procedure.  State,  ex  rel.  Beard,  v.  CooJt,  61 
Neb.  822  (71  N.  W.  733). 

VI.  CUSTODY  AND  SUPFOBT  OF 

In  general. 

211.  (1890.)  Where  the  evidence  shows 
her  to  be  the  proper  person,  the  custody  of 
the  children  will  be  given  to  the  mother. 
BmaU  V.  Small.  28  Neb.  843  (45  N.  W.  248). 


212.  (1890.)  Where  a  decree  of  dirofce, 
obtained  in  a  foreign  state,  contains  nopi» 
v.Ei::n  for  the  custody  of  a  minor  child,  asd 
the  mcther  who  has  the  care  of  It  remora 
to  this  state.  In  an  action  by  the  fatb«r  to 
obtain  possession  of  the  child,  the  best  In- 
terests of  tbe  child  will  control  the  court  in 
the  award;  and  on  a  showing  that  the  father 
has  no  permanent  home  the  child  should  be 
given  to  the  mother.  Oilei-  v.  OiJeg.  30  Net 
624  (46  N.  W.  916). 

T^odliying  dEcree. 
Of  decree  In  general,  see  ante,  HiiH-iil 

213.  (1S9S.)  \\Tien  a  decree  of  dirofw 
has  settled  the  custody  of  children  In  o» 
of  the  parents,  the  court  should  not,  io  hi- 
beas  corpus  proceedings,  la  effect  gin  them 
into  the  custody  of  the  other,  by  conunlttliig 
them  to  ihe  care  of  strangers  with  whom 
that  ot^fir  makes  his  home.  A'orcol  r.  2iw- 
master.  67  Neb.  158  (77  N.  W.  373  ;  73  An 
St.  Rep.  500). 

214.  (1890.)  The  plaintiff  obtained  ■ 
decree  of  divorce  on  the  grounds  of  name^ 
ous  acts  of  adultery  committed  by  the  wift 
The  children  were  awarded  to  the  ennodr 
of  their  grandparents  who  reside  ia  (Mo- 
rado,  and  with  whom  the  erring  wife  mslw 
her  home.  Held,  On  the  proof,  that  the  d^ 
cree  be  modified  by  committing  ibe  cMldrai 
to  the  care  of  the  father.  Eckhard  v.  ft* 
Jtard,  29  Neb.  457  (45  N.  W.  466). 

216.  ( 1906. )  Where  the  circumsUscei 
require  It,  the  court  may  at  a  snbseqiMit 
term  enter  a  supplemental  decree  wlQi  re- 
spect to  the  custody  of  the  diildra,  il- 
though  the  original  decree  contains  dd  pro- 
vision therefor.  Clumbert  v.  CJumien.  Ti 
Neb.  850  (106  N.  W.  993). 

Vn.  OPERATION  Am)  EFFECT  OF 

DIVOBGE. 
Decree  of  divorce  as  bar  to  doirar,  m 
Dower,  120-23. 

Conclvslvenees  ot  foreign  diTorcea, 

216.  (1886.)  A  divorce  procured  H  Silt 
Lake  City  while  neither  of  the  parties  wot 
residents  of  that  territory  is  null  and  mi. 
Smith  V.  Smith,  19  Neb.  706  (38  N.  V.  m. 

217.  (1901.)  A  decree  of  dlrorre 
talned  by  a  wife  upon  service  by  pablicatioi- 
without  appearance  of  defendant,  in  t  for- 
eign state.  Is  a  bar  to  an  action  bj  her  for 
alimony  In  this  state,  ^drrd  v.  BUftd, 
62  Neb.  61S  (87  N.  W.  840). 
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Effect  of  foreign  decree  on  land  in  this 
■tate. 

218.  (1905.)  A  decree  of  divorce  ren- 
dered in  a  eister  state,  and  setting  aside 
lands  in  this  state  to  the  wife,  has  no  effect 
as  to  the  title  to  such  land.  Fall  v.  Fajl,  75 
Neb.  120  tl06  N.  W.  412). 

Bight  of  husband  in  wife's  property. 

219.  (1903.)  After  decree  of  divorce, 
tlie  husband  has  no  right  of  possession  In 
the  separate  property  of  the  wife,  occupied 
as  a  homestead  while  the  marriage  relation 
BuheUted.  Cizefc  v.  Cizek'  69  Neb.  797  (96 
N.  W.  657). 


DOCKETS. 

Trial  dockets,  see  Trial.  H  13-16. 
Of  justice  of  the  peace,  see  Juaticea  of  the 
Peace,  {$270-283. 

DOCUMENTS. 

As  evidence,  see  Evidence,  fi§  284-390. 
In   criminal   prosecution,   see  Criminal 
Law,  88  328-331. 

DOGS. 

Running  at  large  and  killing,  see  AMimaU, 
Si  38-45. 


DOMICILE. 
ANALYSIS. 

In  general,  H 1-4. 

What  constitutes,  §  5. 

Change  of  domicile,  SS  8-8* 

Eftect  of  temporary  remoral,  H  9-11. 

Husband,  S  12- 

Married  women,      13,  14. 

Kinors,  SS  15,  16. 

Allegation  of  residence,  1 17. 


Cbobs-References. 

See,  also.  AHens;  Citizens. 

Of  corporations,  see  Corporationa, 

Absence  from,  as  grounds  for  attachment, 
see  A.ttachment,  §§  26-30. 

Of  parties  in  divorce,  see  Divorce  and  AH- 
mony,  |{  40-47. 

Residence  as  affecting  right  to  vote,  see 
Electiotu,  a  26-32. 

Of  testator  as  determining  jiirisdlction 
over  estate,  see  Executors  and  Adminiatra- 
tore.  «4-8. 

Absence  from,  as  tolling  operation  of 
Btotute  of  limitations,  see  Limitation  of  Ac- 
tions, S§  79-93. 

What  Is  usual  place  of,  see  Process. 
As  affecting  place  of  taxation,  see  Taxor 
tion,  Sf  150-152. 

As  venue  of  action,  see  Venue,  th 

Xn  general. 

1.  (1895.)  The  domicile  of  a  defendant 
Is  that  place  wher^e  has  his  fixed  and  pe^ 
manent  home,  and  to  which,  when  absent, 
he  has  the  intention  of  returning.  Wood  v. 
Boeder,  45  Neb.  311  (63  N.  W.  853). 

2.  (1895.)  The  words  "residence,"  and 
"nsual  place  of  residence,"  as  emploTed  in 
statutes,  are  generally  synonymouB  with 


the  term  "domicile."    Wood  v.  -Boeder,  45 
Neb.  311  (63  N.  W.  853). 

3.  (1896.)  The  question  of  residence  Is 
one  of  Intention.  Johneon  v.  May,  49  Neb. 
601  (68  N.  W.  1032). 

4,  (1898.)  One's  residence  is  where  he 
has  his  established  home,  and  to  which, 
when  absent,  he  intends  to  return.  State, 
ex  rel.  Yale,  v.  School  DMrict.  56  Neb.  317 
(76  N.  W.  855). 

What  eonstltatea. 

6.  (1905.)  A  box-stall  at  a  fair  ground 
provided  with  Inside  fastenings  to  Its  doors, 
which  is  prepared  and  ifted  by  a  man  as 
his  office  and  sleeping  apartment,  the  place 
where  he  resides,  he  having  no  other  place 
of  abode,  and  which  contains  his  clothing, 
his  money,  and  all  of  his  belongings,  is  in 
legal  effect  his  home  or  domicile,  within  the 
rule  that  one  may  tafee  life  if  necessary  to 
repel  an  attack  upon  his  domicile.  Young 
e-  State,  74  Neb.  346  (104  N.  W.  867). 

Change  of  domloUe. 

6.  (1898.)  To  effect  a  change  of  domi- 
cile there  must  not  only  be  a  change  of  res- 
idence, but  an  Intention  to  permanently 
abandon  the  former  home.  State,  ex  rel. 
7al0,  V.  ScAool  Dittrict,  65  Neb.  317  (75  N. 
W.  865). 
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7.  (1835.)  To  effect  a  change  of  domi- 
cile there  must  not  only  be  a  change  of  resi- 
dence, but  an  Intention  to  permanently 
etandon  the  former  home.  The  mere  resid- 
ing at  a  different  place^  although  evidence 
of  the  required  intention,  does  not  per  «e 
constitute  a  change  of  domt'-i'e.  Wood  ti. 
Roeaer,  45  Neb.  311  (63  N.  W.  853). 

8.  (1882.)  The  test  of  residence,  when 
a  party  removes  from  cue  state  to  another, 
seemti  to  be,  did  he  remove  from  his  former 
residence  with  the  Intention  of  abandoning 
the  same?  If  a  party,  In  pursuance  of  that 
Intention,  actually  went  beyond  the  borders 
of  the  state,  be  will  become  a  non-resident 
of  that  state,  and  upon  going  into  another 
state,  with  the  intention  of  residing,  there, 
he  will  become  a  resident  thereof.  S«?aney 
V.  Htttchina.  13  Neb.  266  (13  N.  W.  282). 

Efleei  of  temporary  ranoral. 

9.  (1898.)  Where  one*who  owne  a  farm, 
which   has  been   his   domicile  for  many 

years,  moves  his  familv  and  a  portion  of 
bis  furniture  to  a  neighboring  city  during 
the  fall,  temporarily,  for  the  purpose  of 
educating  hia  children,  and  not  with  the 
intention  of  gaining  a  new  home,  and  re- 
turns to  the  farm  at  the  end  of  each  school 
year  with  Ills  family  and  furniture,  his 
legal  residence  remains  at  the  farm.  State, 
ex  rei.  Valr.  v.  School  Diatrict,  65  Neb.  317 
(75  N.  W.  856). 

10.  (1895.)  Where  one  with  his  family 
goes  to  a  foreign  state,  leaving  his  house- 
hold goods  In  a  rented  house,  and  In  charge 
of  servants  In  this  state  and  he  continues  to 
pay  rent  on  such  place,  and  writes  to  the 
owner  tor  a  renewal  lease  for  the  ensuing 
year,  stating  that  business  will  keep  blm 
away  a  few  weeks  longer,  and  the  servants 
in  the  house  understood  the  absence  to  be 
merely  temporary,  such  absence  is  not  a 
change  of  domicile  and  summons  served  at 
the  place  maintained  in  this  state  was  at  the 
usual  place  of  residence.  Wood  v.  Boeder, 
45  Neb.  311  (63  N.  W.  853). 

11.  (1887.)  The  cause  of  action  accrued 
In  1875.  In  1877  defendant,  who  was  in 
business  in  O.,  In  this  state,  changed  his 
place  of  business  to  D.,  in  Dakota  territory. 
From  that  time  until  1880  his  family  re- 
mained in  0.,  when  bis  wife  Joined  him  In 
Dakota,  and  remained  there  alwut  four 
months.    In  1881  Ub  funlly  aU  Joined 


btm  in  Dakota.  The  principal  put  of  titf 
time  from  1877  unUl  1881  his  family  re- 
sided in  the  place  occupied  by  him  prerioos 
to  his  departure.  He  occasionally  visited 
O..  but  did  not  make  that  hia  nsual  plae«  of 
abode.  Held.  Sufficient  to  sustain  a  finding 
that  his  "usual  place  of  residence"  vu  no! 
Id  O.,  and  that  the  statute  of  llmituions 
did  not  run.  Forbe*  v.  Thoma*.  Z3  adb.  W 
(35  N.  W.  411). 

Husband. 

12.  (1904.)  The  general  rule  Is  ttatt  the 
domicile  of  the  husband  is  the  domicile  of 
the  wife.  Isaacs  v.  Isaacs.  71  Neb.  53t  {9t 
N.  W.  268). 

Married  women. 

13.  (1882.)  The  wife's  domicile  ia  that 
of  her  husband.  Stpaneii  v.  Butckint.  13 
Neb.  266  (13  N.  W.  282). 

14.  (1886.)  The  general  rule  Is  thittke 
domicile  of  the  wife  follows  that  of  the  bts- 
band.  This  Is  based  upon  the  nnitv  of 
husband  and  wife,  and  generally  implies 
continuing,  though  temporarily  interrupted, 
cohabitation.  Proof  of  the  domicile  of  the 
husband  Is  sufficient  prima  fade  to  estab- 
lish that  of  the  wife-  Smith  v.  SMitk,  l» 
Neb.  706  K2H  N.  W.  296). 

Minora. 

15.  (1901.)  An  emancipated  minor  mv 
acqi:lre  a  residence  of  his  own.  itMsdl  r. 
State,  62  Neb.  512  (87  N.  W.  344). 

16.  (1907.)  The  domicile  of  the  pareats 
Is  presumably  the  residence  of  their  iiUn?r 
children,  but  that  presumrtlon  may  be  otcr- 
come  by  facts  and  clrcum&tznres  shovlnF  « 
dlTerent  condition.  Wirsig  v.  Scott.  79  Nel. 
322  (112  N.  W.  655). 

Allegation  of  residence. 

17.  (1901.)  Allegation  that  defentot 
has  continuously  resided  In  NebrasKa  em 
since  "on  or  about  January  13,  1888,"  saB- 
clently  Indicates  such  a  residence  aa  tad 
after  January  24,  1889,  aa  against  a  motloi. 
after  verdict  in  favor  of  defendant,  for  judg- 
ment for  plaintiff.  Connor  v.  Be<Aer.  t! 
Neb.  856  (87  N.  W.  1065). 

DONATIONS. 
See,  also.  Subscription;  Oifts. 
Constmction  of  contract,  see  ContneU, 
{169. 
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DOWKR. 

ANALYSIS. 

Nature  of  right,  §  1. 
Statutory  provisions,  §  2. 
Property  subject  to  dower,  ii  3-12. 
Dower  not  subject  to  debts,  S§  13,  14. 
Bar  and  release. 

 Statutory  provisions,  H  18-17. 

 : — Antenuptial  settlement  or  agreement,  8|18,19. 

Divorce  and  alimony,  §8  20-23. 

 Execution  of  mortgage,  S  8  24-26. 

 Estoppel,  §8  27-29. 

 Judicial  sale  of  property,  8f  30-35. 

Assignment  of  dower. 

 In  general,  8S  36-39. 

 Petition  for  assignment,  §§40,  41. 

— .       Notice  of  assignment,  §  42. 

 Limitation  of  action,  f  43. 

 Jurisdiction  to  assign,  §§44-49. 

Inability  of  purchaser  pending  action  for  dower,  88  60,  61. 
Sale  and  conveyance  of  dower,  §§  62-56. 


Cbosb-Refer&nces. 
See.  also.  Curtesy. 

Community  of  property  In  general,  see 
Hvaband  and  Wife. 

Right  of  widow  to  poBsesslon,  see  De- 
scent and  Distribution,  8  22. 

Right  to  homestead,  see  Homesteads. 

Dower  as  supporting  partition  suit,  see 
Partition,  §  5. 

Nature  of  rig'ht. 

1.  (1898.)  The  dower  right  of  a  wife  In 
the  real  estate  of  her  husband,  while  in- 
choate, is  not  a  possessory  right,  but  is  a 
present,  subsisting  right  or  interest  of  a 
legal  character,  and  can  only  be  extin- 
guished by  the  voluntary  re!ea8e  or  act  of 
the  wife  or  operation  of  law.  Adler  <t  Sons 
Clothing  Co.  v.  Heilman,  55  Neb.  266  (75 
N.  W.  877). 

Statutory  provisions. 

2.  (1905.)  The  assignment  of  dower  Is 
not  the  settlement  of  an  estate  nor  any  part 
of  a  settlement  of  the  estate  of  a  deceased 
person.  It  is  not  a  matter  of  probate,  for  It 
has  nothing  whatever  to  do  with  the  probate 
of  a  will.  Sioobe  v.  Marsh,  73  Neb.  331  (102 
N.  W.  619). 

Property  subject  to  dower. 

3.  (1885.)  Where  a  husband  conveys 
lands  in  this  state  while  his  wife  is  a  non- 


resident thereof,  she  has  no  dower  interest 
In  the  lands  thus  conveyed.  Atkins  v.  At- 
kins, 18  Neb.  474  (25  N.  W.  724). 

4.  (1886  )  In  this  state  a  widow  is  en- 
titled to  dower,  or  the  use,  during  her  nat- 
ural life,  of  one-third  part  o;  all  the  lands 
whereof  her  husband  was  seized,  of  all  es- 
tate of  inheritance  at  any  time  during  the 
marriage,  unless  she  is  lawfully  barred 
thereof.  Hvrste  v.  Hotaling,  20  Neb.  178 
(29  N.  W.  2991. 

5.  (1891.)  The  wife  of  an  assignee  of  a 
purr^haser  of  a  contract  of  sale  of  school 
land  executed  by  the  state  upon  payment  of 
one-tenth  of  the  purchase  price,  has  no 
dower  interest  In  the  land  as  against  a  pur- 
chaser from  her  husband.  Crawl  v.  Har- 
rington. 33  Neb.  107  (49  N.  W.  1118). 

6.  (1895.)  When  lawful  marriage  of  a 
man  an^  woman  and  the  ownership  of  rral 
estate  by  the  former  concur,  an  Inchoate 
dower  right  attaches  in  the  nature  of  a 
charge  or  incumbrance  upon  the  real  estate 
of  the  husband;  and  when  such  right  has 
once  attached.  It  means  and  continues  a 
charge  or  Incumbrance  upon  the  real  estate, 
unless  released  by  the  voluntary  act  of  the 
wife  or  be  extinguished  by  operation  of  law, 
and  is  consummate  upon  the  death  of  the 
husband.  Sutler  v.  Fitzgerald,  43  Neb.  192 
(61  N.  W.  640;  47  Am.  8t  Rep.  741;  27  L. 
R.  A.  252). 
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7.  (1895.)  The  statute  ot  this  state,  ppre- 
scriblng  in  what  real  estate  of  the  husband 
a  wife  shall  be  entitled  to  dower,  is  but 
declaratory  of  the  common  law.   Butter  v. 

Fitzgerald.  43  Neb.  192  (61  N.  W.  640;  47 
Am.  St.  Rep.  741;  27  L.  R.  A.  252). 

S.  (1897.)  The  lands  of  a  husband  flur- 
tng  his  life  are  subject  to  his  wife's  in* 
rhoate  right  of  dower  therein;  and,  at  the 
instant  of  his  death  intestate,  the  law  trans- 
mutes the  inchoate  dower  Hen  into  an  abso- 
lute dower  estate,  subtracts  it  from  the 
lands  of  ihe  Intestate  and  vests  the  right 
thereto  In  his  widow.  Motley  v.  Motley,  S3 
Neb.  375  (73  N.  W.  738;  68  Am.  St  Rep. 
608). 

9.  (1898.)  A  widow  in  this  state  is  eh- 
titled  to  dower  In  all  lands  whereof  her 
husband  was  seized  of  an  estate  of  inherit- 
ance at  any  time  durbig  marriage,  unless 
she  has  been  lawfully  barred  thereoL  Pink- 
ham  V.  Pinkfiam.  55  Neb.  729  (76  N.  W.  411). 

10.  (1900.)  A  widow  is  entitled  to  dower 
in  the  lands  owned  by  her  intestate  husband 
at  the  time  of  his  death  unless  bari«d  there- 
from in  the  manner  prescribed  by  the  stat- 
ute. Motley  V.  Motley,  60  Neh.  593  (83  N. 
W.  830). 

11.  (1903.)  The  wife  of  a  devisee  has 
an  Inchoate  right  of  dower  in  his  share  of 
the  lands  devised,  and  a  decree  In  partition, 
which  bare  her  of  any  right,  title  or  inter- 
est in  such  lands,  la  erroneous.  Schick  v. 
Whitoomh,  68  Neb.  784  (94  N.  W.  1023). 

12.  (1904.)  The  heirs  of  a  vendee  in 
roasesslon  under  a  contract  Of  sale  of  real 
estate  are  not  possessed  of  "an  estate  of 
inheritance"  at  common  law;  hence,  the 
widow  of  the  deceased  is  not  legally  entitled 
to  be  endowed  thereof.  Cutler  v.  Meeker, 
71  Neb.  732  (99  N.  W.  514). 

Dower  not  subject  to  debts. 

13.  (1897.)  The  lands  of  an  intestate 
descend  to  his  beirs  subject  to  bis  unse- 
cured debts;  but  his  widow's  dower  estate, 
in  such  lands  is  not  incumbered  with  such 
debts.  Motley  v.  Motley.  53  Neb.  375  (73  N. 
W.  738:  68  Am.  St.  Rep.  608). 

14.  (1904.)  An  unassigned  dower  Inter- 
est in  land  ts  not  the  subject  ot  a  leaaefiiHd 
contract  conveying  any  Interest  in  the  lands. 
Jackson  v.  O'Rorke,  71  Neb.  418  (98  N.  W. 
1068). 

Bar  and  release. 

—  Statutory  provlaionB. 

15.  (1893.)  Chapter  S7,  Session  t«w8  0f 
1889,  providing  for  the  descent  of  real 


property  and  the  distribution  of  pereonal 
property  of  intestates,  the.  disposition  €( 
homesteads  of  intestates,  the  barring  of  in 
Insane  wife's  interest  In  the  lands  of  her 
husband  by  deed  of  her  guardian,  and  tlie 
abolition  of  the  estates  of  dower  and  cnnesyi 
is  void.  t)ecauf  e  it  contains  more  than  one  sub- 
ject Trumbre  v.  Trumbte,  37  Neb.  340  (S5 
N.  W.  869). 

16.  (1897.)  The  statutes  of  the  state  ex- 
pressly provide  how  a  widow  nuiT  be  law- 
fully barred  of  dower  in  the  lands  of  whieh 
her  husband  died  seized,  and  this  bar  it 
made  to  depend  upon  her  volvntary  act 
Jfotley  V.  Motley,  53  Neb.  375  (73  N.  W.  738; 
«8  Am.  St  Rep.  608). 

17.  (1300.)  The  fact  that  the  hasbtiu] 
died  after  "Baker's  Decedent  Iaw"  (SessiOB 
Laws  1889,  ch.  67)  was  adopted  and  before 
it  was  adjudged  to  be  uncfmstltution^.  doa 
not  in  any  way  affdet  the  widow's  right  ta 
dower.  Motley  v.  Motley,  60  Neb.  593  (83 
N.  W.  830). 

——Ante-nuptial  wttl«ment  or  vgm- 

*  ment 

18.  (1898.)  The  manner  in  which  dovtr 
may  be  barred  by  an  antenuptial  arrange- 
ment between  the  parties  concerned  is  rege- 
lated by  statute,  and  in  the  absence  of  uy 
contravening  equitable  considerations  the 
method  prescribed  by  statute  is  exclosivei 
Fellers  v.  Fetlen,  64  Neb.  694  (74  N.  W. 
1077). 

19.  (1898.)  An  alleged  antaiuptial  con- 
tract whereby  each  party  agreed  to  cliiai 
no  interest  In  the  property  of  the  other  after 
marriage,  and  by  which  the  proposed  bos- 
band  was  required  after  the  making  of  tke 
antenuptial  contract  to  make  his  will  li 
such  terms  that  his  Intended  wife,  thereon- 
der,  would  be  entitled  to  a  certain  estate  la 
his  real  property,  held  to  be  an  entirety; 
that  the  two  above  provisions  were  interde- 
pendent, and  that  therefore,  the  alleged  an- 
tenuptial agreement  was  but  an  execntor; 
contract  which.  In  view  of  the  statate  pre- 
scribing the  method  of  barring  dower  Ii 
this  state,  la  unenforceable.  Fellert  r.  F^ 
Jers,  64  Neb.  694  (74  N.  W.  1077). 

 Divorce  and  alimony. 

20.  (1885.)  Upon  a  divorce  being gnnted, 
a  decree  in  favor  of  the  wife  for  pennioeiW 
alimony  will  bar  her  right  to  any  further 
claims  against  the  estate  of  the  husband. 
Tatro  V.  Tatro,  18  Neb.  395  (26  N.  W.  SH; 
64  Am.  Rep.  820). 
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21.  (1885.)  Under  section  23  of  chapter 
25,  Compiled  Statutes,  entitled  "Divorce  and 
Alimony,"  a  wife,  upon  obtaining  a  divorce 
for  the  cause  of  misconduct,  etc.,  of  the  hus- 
band, is  entitled  to  dower  In  his  lands  in 
the  same  manner  as  if  he  were  dead.  TtUro 
V.  TatTo,  18  Neb.  396  (25  N.  W.  671;  64  Am. 
Rep.  820). 

22.  (1S85.)  If  the  wife  make  no  de- 
mand for  dower,  and  the  court  in  mailing  a 
division  of  the  property  of  the  husband,  in 
the  nature  of  permanent  alimony,  awards 
a  sum  in  gross  to  her,  it  will  be  deemed  to 
include  all  her  Interest  in  the  husband's 
estate,  and  will  bar  her  claim  for  dower,  un- 
less a  contrary  intent  Is  shown  In  the  de- 
cree. Tatro  V.  Tairo.  18  Neb.  395  (25  N.  W. 
571;  64  Am.  Rep.  820). 

23.  (1898.)  A  wife,  by  praying  tw  a  rea- 
sonable sum  as  permanent  alimony,  elects 
to  tam  such  sum  in  lieu  of  dower  in  her 
husband's  lands.  Walton  v.  Walton,  57  Neb. 
102  (77  N.  W. 


Execution  of  mortgage. 


24.  (1885.)  A  married  woman  who  has 
not  Joined  with  ber  husband  in  the  execu- 
tion of  a  mortgage  upon  real  estate  not  the 
faomratead.  If  made  a  party  defendant  in  an 
action  to  foreclose  the  mortgage,  must  as- 
sert her  inchoate  right  of  dower  in  the 
mortgaged  premises  or  she  will  be  barred 
by  the  decree.  Miller  v.  Boehme,  17  Neb. 
377  (22  N.  W.  797). 

25.  (18S5.)  Where  a  husband  alone  exe- 
cuted a  mortgage  upon  real  estate,  and  in  a 
second  mortgage  the  wife  Joins,  and  on  a 
foreclosure  of  the  second  mortgage  the  prem- 
ises are  sold  but  the  proceeds  are  InsufB- 
cient  to  satisfy  the  first  mortgage  the  wife's 
right  of  dower  Is  barred.  Ifiller  v.  Boehme, 
17  Neb.  377  (22  N.  W.  797). 

26.  (1838.)  The  wife  may  make  her  re- 
lease of  her  dower  Interest,  or  by  signature 
to  a  mortgage  that  It  be  subjected  to  the 
lien  and  operation  thereof,  matter  of  force* 
ful  consideration  for  the  conv^rance  to  her 
of  other  property.  Adler  Js  Sotu  ClotMnif 
Co.  V.  Hetlntan,  66  Neb.  266  (76  N.  W.  877). 

 Estoppel. 

27.  (1897.)  A  widow  made  party  to  a 
proceeding  by  her  husband's  administrator 
to  sell  the  lands  of  which  be  died  seized, 
to  pay  debts  allowed  against  his  estate  does 
not  estop  herself  from  claiming  her  dower 
estate  In  the,  lands  sold  solely  because  she 
neglected  to  appear  in  such  proceeding. 


Motley  V.  Uotley,  63  Neb.  375  (73  N.  W. 

738;  68  Am.  St.  Rep.  608). 

28.  (1897.)  A  widow  does  not  estop  her- 
self from  claiming  her  dower  estate  in  lands 
sold  by  ber  husband's  administrator  because 
she  attended  the  admlnlstratoi^s  sale,  made 
no  objections  thereto,  and  neglected  to  ad- 
vise the  bidders  thereat  that  she  had  a 
dower  estate  in  such  lands.  Motley  v.  Mot- 
ley, 53  Neb.  375  (73  N.  W.  738;  68  Am.  St. 
Rep.  608). 

29.  (1897.)  A  widow  is  not  mtopped 
from  claiming  ber  dower  estate  in  the  lands 
sold  at  administrator's  sale  because  she  re- 
ceived a  part  of  the  proceeds  of  such  sale 
as  her  "distributive  share  of  such  estate"; 
sucb  payment  not  having  been  made  to  nor 
received  by  her  in  lieu  of  her  dower  estate. 
Motley  v.  Motley,  53  Neb.  376  (73  N.  W. 
738;  68  Am.  St  Rep.  608). 

Judicial  sale  of  property. 

30.  (1895.)  The  sale  of  the  real  estate  of 
the  husband  under  execution  on  a  Judgment 
against  blm  alone,  followed  by  Judicial  con- 
firmation and  conveyance,  does  not  extin- 
guish the  Inchoate  dower  right  of  the  wife 
In  such  real  estate,  and  upon  the  death  of 
her  husband  the  wife  is  entitled  to  have  her 

■  dower  assigned  out  of  such  real  estate. 
Butler  V.  FitzgeralA,  43  Neb.  192  (61  N.  W. 
640:  47  Am.  St.  Rep.  741;  27  L.  R.  A.  252). 

31.  (1396.)  Real  estate  which  has  been 
sold  under  execution  on  a  Judgment  against 
the  husband  alone,  such  sale  followed  by 
Judicial  confirmation  and  conveyance,  is  real 
estate  aliened  by  the  husband,  within  the 
meaning  of  section  1,  chapter  23,  Compiled 
Statutes  1893.  Butler  v.  Fitzgerald,  43  Neb. 
192  (61  N.  W.  640;  47  Am.  St  Rep.  741;  27 

R.  A.  262). 

32.  (1895.)  The  phrase  "enhanced  in 
value,"  found  in  section  7,  chapter  23,  Com- 
piled SUtutes  1893,  is  limited  In  Its  mean- 
ing to  appreciation  in  the  value  of  real 
estate  by  reason  of  Improvements  put 
thereon  by  the  alienee,  Butler  v.  Fitzgerald. 
43  Neb.  192  (61  N.  W.  640;  47  Am.  St  Rep. 
741;  27  L.  R.  A.  262). 

33.  (1897.)  The  sale  of  the  lands  of  his 
intestate  by  an  administrator,  made  In  pur- 
suance of  a  license  therefor  to  pay  debts 
allowed  against  his  estate,  does  not,  of  itself, 
divest  the  widow's  dower  estate  In  such 
lands.  Motley  v.  Motley.  53  Neb.  376  (73  N. 
W.  738:  68  Am.  St  Rep.  608). 

34.  (1897.)    Where  the  record  of  a  pro- 
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ceedlng,  whlcli  resulted  In  a  district  court's 
licensing  an  administrator  to  sell  the  lands 
of  his  intestate,  discloses  tliat  such  Intestate 
left  a  widow,  this  Is,  of  itself,  notice  to  a 
purchaser  at  such  sale  of  such  widow's 
dower  estate  in  such  lands.  Motley  v.  Mot' 
lev,  53  Neb.  375  (73  N.  W.  738;  68  Am.  St 
Rep,  608). 

35.  (1901.)  The  sale  of  real  estate  of  the 
husband  under  an  execution  on  a  judgment 
against  him  alone,  does  not  extinguish  the 
v.ife's  inchoate  right  of  dower.  Martin  v. 
Abbott,  1  Unof.  69  (95  N.  W.  356). 

Assignment  of  dower. 
 In  general. 

36.  (1885.)    When  a  widow  Is  entitled 

to  dower  lu  the  lands  of  which  her  husband 
died  seized,  and  her  right  to  dower  Is  not 
disputed  by  the  heirs  or  devisees,  or  any 
I  ersoQ  claiming  under  them  or  either  of 
them,  it  may  be  assigned  to  her  In  whatever 
county  the  lands  may  lie,  by  the  county 
court  of  the  county  in  which  the  estate  of 
the  husband  is  settled,  upon  the  application 
of  the  widow.  Outhman  v.  Outhman,  IS 
Neb.  98  (21  N.  W.  435). 

37.  (1889.)  The  acceptance  by  the  pro- 
bate judge  of  the  assignment  of  dower  as 
set-off  by  commissioners,  and  recording  the 
same,  is,  uuder  section  9,  chapter  23.  Com- 
piled Statutes,  equivalent  to  a  confirmation 
of  the  assignment.  Serry  v.  Curry,  26  Neb. 
353  (42  N.  W.  9T). 

38.  (1S95.)  In  estimating  the  value  of 
real  estate,  aliened  by  the  husband  during 
his  marriage,  for  the  purpose  of  assigning 
his  widow  dower  therein,  the  value  of  the 
real  estate  is  to  be  estimated  as  It  is  at  the 
time  of  the  Bssignment  of  dower,  excluding 
the  increase  in  value  of  the  real  estate  re- 
sulting from  Improvements  made  thereon  by 
the  alienee  subsequent  to  the  date  of  aliena- 
tion. Butler  V.  FitZffcralil.  43  Neb.  192  (61 
N.  W.  640;  47  Am.  St.  Rep.  741;  27  U  R.  A. 
£52). 

39.  (1905.)  The  assignment  of  dower  is 
not  the  settlement  of  an  estate  nor  any  part 
of  a  settlement  of  the  estate  of  a  deceased 
person.  It  is  not  a  matter  of  probate  for 
It  has  nothing  whatever  to  do  with  the  pro- 
hate  of  a  will.  Sicobe  V.  Marah,  73  Neb.  331 
(102  N.  W.  619). 

 Petition  for  assignment. 

40.  (1889.)  In  a  petition  filed  by  a 
widow  in  the  probate  court  to  have  dower  in 
the  lands  of  which  her  husband  died  seized. 


assigned  to  her,  the  failure  to  allege  in  sacli 
petition  that  her  right  to  dower  "Is  not  dis- 
puted by  the  heirs  or  devisees"  Is  not  fatil 
to  the  Jurisdiction  of  the  court  iSferry  e. 
Curry,  26  Neb.  353  (42  N.  W.  97). 

41.  (1889.)  When  a  petition  for  dower 
is  filed.  It  is  proper  tor  the  judge  to  enter 
an  oraer  directing  the  manner  of  service  of 
notice;  but  the  failure  to  enter  such  order 
does  not  oust  the  court  of  jurisdiction  and 
render  its  proceedings  void.  Serrif  v.  Curry, 
26  Neb.  353  (42  N.  W.  97). 

Notice  of  assignment. 

42.  (1889.)  The  manner  of  giving  notice 
of  the  assignment  of  dower  interest  to  the 
widow  by  the  probate  court  Is  largely  dis- 
cretionary with  such  court;  and  when  sndi 
notice  is  read  to  the  children  by  the  widow 
and  explained  by  her  to  them,  and  approved 
by  the  probate  court,  it  is  sufficient  £erry 
V.  Curry,  26  Neb.  853  (42  N.  W.  97). 

 Limitation  of  action. 

43.  (1901.)    An  action  for  dower  in  the 

district  court  is  within  the  statute  of  limi- 
tations and  must  be  brought  within  leu 
years  from  the  time  it  accrued.  Beall  r, 
McMenemy,  63  Neb.  70  (88  N.  W.  134;  93 
Am.  St  Rep.  427). 

 Jurisdiction  to  assign. 

44.  (1885.)  In  order  to  oust  the  county 
court  of  jurisdiction  to  assign  dower  the 
right  of  the  applicant  to  such  dower  must  be 
disputed  by  presenting  an  Issue  of  fact 
which,  If  established  by  proof,  would  defeat 
her  claim  of  dower,  and  such  issue  must  be 
one  which  the  county  court  by  its  organiza- 
tion is  unable  to  try.  Outhman  v.  Outhman, 
18  Neb.  98  (24  N.  W.  435). 

45.  (1897.)  Where  the  right  of  dower  of 
a  widow  Is  not  disputed,  it  may  i>e  assigned 
by  the  county  court,  under  the  provisions  of 
sections  8-11,  chapter  23,  Compiled  Statutes. 
If  such  a  right  is  disputed,  it  may  be  estab- 
lished by  a  decree  of  the  district  court 
demons  v.  Heelan,  52  Neb.  287  (72  N.  W. 
270). 

46.  (1904.)  In  order  to  oust  the  county 
court  of  .lurlsdiction  to  assign  a  dower  or 
homestead  the  right  of  the  widow  must  be 
disputed  by  presenting  an  issue  of  fact 
which,  if  established  by  proof,  would  defeat 
her  claim  of  dower  or  homestead,  and  snrli 
issue  must  be  one  which  the  county  court  bj 
its  organization  is  unable  to  try.  Tyson  v. 
Tyson,  71  Neb.  438  (98  N.  W.  1076). 

47.  (1904.)    When  a  widow  Is  entitled 
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to  dower  and  homestead  in  lands  of  wtalcb 

her  husband  died  seized,  and  the  facts  upon 
which  her  right  of  homestead  and  dower  de- 
pend are  not  In  dispute,  the  county  court  of 
the  county  In  which  the  estate  of  the  hus- 
band Is  settled  has  Jurisdiction  to  assign 
such  dower  and  homestead.  Tyson  v.  Tyson, 
71  Neb.  438  (98  N.  W.  1076). 

48.  (1905.)  The  county  court  has  juris- 
diction to  assign  dower  only  when  the  right 
to  dower  is  not  disputed  by  the  heirs  and 

devisees  or  any  persons  claiming  under  them 
or  either  of  them.  Swofte  v.  Marsh,  73  Neb. 
331  (102  W.  W.  619). 

49.  (1905.)  The  district  court  has  Juris- 
diction in  proceedings  to  assign  dower. 
Sicobe  V.  Marsh,  73  Neb.  331  (102  N.  W. 
619). 

Iiiability  of  purchaser  pending  action  for 
dower. 

60.  (1904.)  One  who  purchases  real  es- 
tate from  a  defendant  in  an  action  brought 
to  recover  dower,  after  a  decree  of  the  dis- 
trict court  in  favor  of  such  defendant  and 
while  the  case  is  duly  pending  In  the  su- 
preme court  on  appeal,  with  actual  notice  of 
the  plaintiff's  claim  of  dower,  takes  his  title 
subject  to  such  claim,  ifartin  v.  Abbott,  72 
Neb.  89  <100  N.  W.  142). 

51.  (1904.)  Where  an  appeal  is  taken 
from  a  decree  for  defendant,  In  an  action  to 
recover  dower,  where  no  supersedeas  bond 
is  provided  toT>  by  statute  and  none  Is  filed, 
the  decree  appealed  from  will  not  protect 
a  purchaser  who  takes  the  title  with  actual 
notice  of  its  condition  and  of  the  pendency 
of  the  appeal.  Martin  V.  Abbott,  72  Neb.  89 
<100  N.  W.  142). 


Sale  and  conveyance  of  dower. 

52.  (1S39.)  Where  a  widow  after  dower 
has  been  assigned,  and  she  is  in  possession, 
conveys  har  Interest  to  another,  the  assignee 
will  take  her  dower  interest  In  the  estate. 
^erry  v.  Ourry,  26  Neb.  363  (42  N.  W.  97). 

53.  (1903.)  Assignment  of  an  interest 
In  a  reversion  fund  may  be  oral  and  may 
be  proved  by  oral  testimony.  Curtis  v.  Zu- 
tavem,  67  Neb.  183  (93  N.  W.  400). 

54.  (1903.)  A  quitclaim  deed  of  lands, 
made  after  the  confirmation  of  a  partition 
sale  to  the  purchaser  at  such  sale,  may  or 
may  not  te  evidence  of  an  assignment  of 
the  reversion  of  the  widow's  dower,  but  it 
would  not  of  Itself  constitute  such  an  as- 
signment. Curtis  V.  Zutaven/t,  67  Neb.  183 
(93  N.  W.  400). 

55.  (1903.)  Where  one-third  of  the  net 
proceeds  of  a  partition  sale  has  been  deliv- 
ered to  the  assignee  of  the  widow's  dower 
for  his  use  during  her  life  only,  and  on 
his  bond  conditioned  for  its  repayment  into 
court  at  her  death,  It  will  come  back  into 
court  for  distribution  In  the  same  propor- 
tions as  originally  decreed  for  the  remainder 
of  the  estate  unless  transfers  have  Inter- 
vened. Curtis  V.  Zutavem,  67  Neb.  183  (93 
N.  W.  400). 

66.  (1906.)  Where  a  wife  Joins  her  hus- 
band in  a  conveyance  of  their  realty  by  war- 
ranty deed  in  form,  but  In  fact  as  security 
for  a  debt  which  is  paid  by  the  husband,  the 
wife  has  a  dower  interest  In  the  land  as 
against  a  subsequent  purchaser  with  notice. 
Wild  V.  Stone  Brewing  Co.,  77  Neb.  94  (108 
N.  W.  145). 

DRAFTS. 

See  Bills  and  Notes. 
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].  ESTABLISHMEirF  AND  HAIKTENANCB. 

Drainage  and  reclamation  districts  and  commissions,  SS  1-lh. 
Establishment  by  land  owners  over  lands  of  others,  SS  3, 3. 
Proceedings  for  establishment,  8S  4-6a. 

 Petition,  §7. 

—  Suhmisfiion  of  question  to  popular  vote,  §§  7a,  7b. 

 Hearing  and  determination  of  questions,  SS  8-lOa. 

 Effect  of  irregularities,  18  14-14a. 

Beconstmctlon  of  insufficient  drain,  §  16. 
Location,  S  18. 

Proceedings  for  construction,  g  17. 
Contracts  for  construction,  S§  18-22. 
Mandamus  to  compel  construction,  S  28. 
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Pajncent  from  general  fund,  S  24. 

Damages  from  construction  or  maintenance^  |{  26-07. 

 8et-ofr  of  special  benefits,  11 28.  29. 

H.  ASS£S8HENTS  AND  SPECIAL  TAXEa 

Constitutional  and  statutory  provisions,  SI  30-32. 
Estoppel  or  waiver  as  to  objections,  {§  83,  34. 
Benefit  to  property,  H  85,  86. 
Proceedings  for  assessment,  ||37<d0. 

Beview,  correction  or  setting  aside  of  assessment,  {140-43. 


Cbosb-Refeberces. 
Natural  drainage  and  rights  as  to  surface 
waters  In  general,  see  Water  and  Water- 

couraeg. 

Sewers  and  drains  for  cities,  see  Sfunfol- 

pol  Corporations,  If  695-697. 

Liability  of'  cities  for  Sefectlve  drains  or 
sewera;  see  Municipal  Corporations,  SI  880- 

903. 

Right  of  railroads  to  construct  drains  on 
right  of  way,  see  RaiJroaO*,  I  86. 

Irrigation  ditches,  see  Water  and  Water- 
courses. 

t.  ESTABLIBHKEHT   AND  KAIMTB- 
VAXCE. 

Drainage  and  reclamation  districts  and 
commissions. 

1.  (1904.)  The  drainage  and  reclamation 
of  large  tracts  of  swamp  and  overflow  on 
submerged  lands  Is  a  matter  of  general  pub- 
lic utility  and  concern,  for  which  the  1^^ 
lature  may  provide  by  the  creation  of  local 
administrative  organizations  or  political 
corporations.  Ifeal  v.  VansicMe,  72  Neb.  105 
(100  N.  W.  200). 

la.  (1907.)  The  act  of  1905  (laws  1906. 
ch.  161),  relative  to  "the  organization  and 
government  of  drainage  districts;  for  the 
reclamation  and  protection  of  swamps,  over- 
flowed or  submerged  lands,"  does  not  con- 
template the  Inclusion  of  a  railroad  com* 
pany's  right  of  way,  depot  grounds  and 
appurtenances  as  a  part  of  the  district. 
Barnes  v.  Minor.  80  Neb.  189  (114  N.  W. 
146). 

16.  (1907.)  The  power  of  the  l^islature 
over  the  subject  of  procedure,  within  limits 
not  impairing  the  Inherent  powers  or  Juris- 
diction of  the  courts,  Is  not  restricted;  and 

It  is  competent  to  require,  by  statute,  a  pre- 
liminary Judicial  ascertainment  of  facts,  the 
existence  of  which  is  made  a  condition  prec- 
edent to  the  creation  of  a  public  corpora- 
tion. Barnes  v.  Minor.  80  Neb.  189  (114  N. 
W.  146). 


Ic.  (1907.)  The  term  "marsh  or  swamp 
lands."  as  used  In  laws  1881,  cb.  51.  has  a 
wider  significance  than  the  terms  "marsh' 
or  "swamps,"  The  power  Is  conferred  by 
this  act  to  drain  lands  which  are  not  strictly 
speaking  "marshes"  or  "swamps."  but  which 
are  "marsh  or  swamp  lands,"  meaning 
thereby  lands  which  are  so  situated  as  to  l>e 
rendered  difficult  or  Incapable  of  successful 
cultivation  by  reason  of  retaining  in  the 
soil  or  carrying  on  the  surface  an  excessive 
quantity  of  water  during  certain  portions  of 
the  year,  even  though  at  ottaer  times  the; 
may  be  as  solid,  dry  and  firm  as  lands  In 
general.  Camp&elt  v.  Youngson,  80  Neb.  323 
(114  N.  W.  41S). 

Id.  (1907.)  The  drainage  act  of  1881 
(laws  1881.  ch.  51)  confers  the  power  upon 
county  authorities  to  create  drainage  dis- 
tricta  for  the  purpose  of  draining  "marsh 
or  swamp  lands"  alone,  and  does  not  confer 
power  to  change  the  channel  or  divert  the 
flow  of  running  streams  or  natural  surface 
water  drains  for  the  purpose  of  relieving 
the  lands  of  rli»rlan  proprietors  lower  down 
the  stream  from  periodical  overflows  In  sea- 
sons of  freshet.  Campbell  v.  Toungson,  ^ 
Neb.  322  (114  N.  W.  415). 

le.  (1907).  Under  the  fftcts  set  forth  In 
the  opinion,  held  that  the  county  board  of 
Kearney  county  Is  without  Jurisdiction  to 
change  tho  channel  and  divert  the  waters  of 
the  streams  mentioned  in  the  opinion  from 
their  natural  flow  for  the  purpose  of  pre- 
venting overflows,  nor  has  it  the  authority 
to  take  part  of  the  plaintiff's  land  sgalnst 
bis  will  for  the  purpose  of  draining  the 
lands  embraced  within  the  proposed  drain- 
age district.  CampbeJl  «.  Youngson.  80  Neb 
322  (114  N.  W.  415). 

If.  (1908.)  The  constitution  does  not 
pcohlblt  contemporary  legislative  acts  pro- 
viding different  modes  for  the  formation  of 
drainage  districts.  State,  ex  rel.  Harris,  r. 
Hanson,  SO  Neb.  724  (115  N.  W.  294). 

Iff.  (1907.)  Chapter  153,  laws  1907. 
providing  for  the  formation  of  drainage  dls- 
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trlcts,  and  requiring  the  county  commission- 
en  to  fix  the  boundaries  thereof  "with  a 
view  to  promoting  the  Interest  of  said  drain- 
age district,"  and  providing  that  the  district 
may  condemn  private  property  for  Its  use 
In  constructing  drains,  dykes,  or  levees,  is 
not  open  to  the  objection  that  it  permits 
the  organization  of  a  corporation  in  further- 
ance of  private  interests,  and  permit  the 
taking  of  property  for  private  purposes. 
State,  ex  reJ.  Harria,  v.  Hanson,  80  Neb.  724 
(115  N.  W.  294). 

Ih.  (1908.)  From  the  language  used  in 
chapter  153,  laws  1907,  it  is  apparent  that 
the  legislature  Intended  that  tiiie  provisions 
of  the  act  should  not  be  applied  except  that 
the  county  board  should  prracrlbe  a  district 
wblch,  if  organized  and  improved,  would  In 
fact  promote  the  public  health,  convenience 
or  vreltare.  State,  ex  rel.  Harris,  v.  Hanson, 
80  Neb.  738  (117  N.  W.  412). 

Eetablishment  by  laadovners  over  laada 

of  others. 

2.  (1881.)  Three  individuals,  by  form- 
ing a  corporation,  may  locate  and  open  a 
drain  across  the  property  of  others  without 
their  consent,  under  section  19.  article  IV. 
chapter  39,  Complied  Statutes.  .  Jenal  v. 
Oreen  Island  Draining  Co.,  12  Neb.  168  (10 
N.  W.  547). 

3.  (1881.)  Drains  or  levees  for  the  recla- 
mation of  vet  or  overflowed  lands  can 
be  constructed  across  the  lands  of  others, 
and  the  cost  assessed  thereon,  except  by  con- 
sent, only  in  cases  where  the  public  welfare 
will  be  subserved.  Jenal  v.  Oreen  Island 
Uraininff  Co.,  12  Neb.  163  (10  N.  W.  547). 

Proceedings  for  establishment. 

4.  (1887.)  In  a  proceeding  to  establish 
a  drain  or  ditch,  under  chapter  89  of  Com- 
piled Statutes,  the  jurisdictional  facts  ere, 
first,  a  petition  signed  by  one  or  more  own- 
ers of  land  to  be  affected  by  the  proposed 
ditch;  second,  the  bond  provided  by  stat- 
ute; third,  that  ttie  proposed  improvement 
Is  necessary,  and  will  be  conducive  to  the 
health,  convenience,  and  welfare  of  the  pub- 
lic; and  fourth,  the  statutory  notice,  and 
the  failure  of  the  county  board  to  find  that 
the  signers  of  the  petition  are  owners  of 
lands  to  be  affected  is  not  Jurisdictional. 
Dakota  County  v.  Cftenev,  22  Neb.  437  (35 
N.  W.  211);  (1891)  Darst  v.  artffln.  31  Neb. 
668  (48  N.  W.  819):  (1901)  Dodge  County  v. 
Acorn,  61  Neb.  376  (85  N.  W.  292). 

6.  (1897.)  Id  a  proceeding  to  establish 
a  drainage  ditch  under  article  1,  chapter  89 


of  the  Compiled  Statutes,  one  of  the  Juris- 
dictional facts  which  the  county  board  Is 
required  to  find  and  enter  upon  Its  Journal 
Is  whether  the  line  described  in  the  petition 
for  the  proposed  ditch  Is  the  best  route  for 
the  improvement.  State,  ex  rel.  Union  P.  B. 
Co.,  V.  Colfax  County,  51  Neb.  28  (70  N.  W. 
600). 

6.  (1900.)  The  provisions  of  section  4, 
article  I,  chapter  89,  Compiled  Statutes,  re- 
lating to  drainage  of  swamp  lands,  must  be 
strictly  complied  with  before  a  county  board 
can  acquire  jurisdiction  to  establish  and  con- 
struct a  drain  thereunder;  and  a  bond  that 
fails  to  comply  with  the  provisions  of  said 
section  4  is  void,  and  confers  no  Jurisdic- 
tion upon  the  board  to  act,  although  such 
bond  mav  be  a  good  common-law  bond. 
Casey  v.  Burt  County,  69  Neb.  624  (81  N. 
W.  851).. 

6a.  (1908.)  The  establishment  of  the 
boundaries  of  a  iHvposed  drainage  district 
is  prima  facie  evidence  that  the  county  c(*m- 

missioners  proceeded  regularly  In  the  estab- 
lishment thereof  and  that  all  conditions 
precedent  have  been  complied  with.  State, 
ex  rel.  Harris,  v.  Hanson,  80  Neb.  724  (115 
N.  W.  294). 

 Petition. 

7.  (1901.)  A  petition  which  describes 
with  certainty  the  point  of  beginning  of  a 
drainage  ditch  and  the  direction  in  which 
the  same  is  to  run,  giving  the  sections 
through  which  it  passes,  and  the  place 
where  terminating,  and  providing  that  the 
line  may  vary  from  a  straight  line  to  avoid 
improvements  and  take  advantage  of  the 
ground,  but  not  more  than  160  rods.  Is  a 
sufficient  compliance  with  the  provisions  of 
the  statute  to  give  the  board  Jurisdiction  to 
act  in  respect  to  the  same.  Dodge  County  v. 
Acorn,  61  Neb.  376  (85  N.  W.  292). 

— ^— Snbmlnlon  of  question  to  popular 
vote. 

7a.  (1908.)  Section  22  of  the  bill  of 
rights  (Cdnst.,  art.  I),  providing  that  "all 
elections  shall  be  free,  and  there  shall  be  no 
hindrance  or  Impediment  of  the  right  of  a 
qualified  voter  to  exercise  the  elective  fran- 
chise," does  not  apply  to  an  election  upon 
the  formation  of  a  drainage  district,  nor 
one  for  the  election  of  officers  th«'efor. 
State,  ex  rel.  Harris,  v.  Hanson,  80  Neb.  724 
(115  N.  W.  294). 

7&.  (1908.)  After  the  county  board  has 
fixed  the  boundaries  of  a  district  the  recla- 
mation or  protection  of  which  would  be  of 
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:>ubllc  utility.  It  Is  competent  for  the  legis- 
lature to  permit  the  property  owners  within 
the  proposed  district  to  determine  by  vote 
whether  or  not  they  will  avail  themselvra 
of  the  benefits  of  the  act,  and  the  provi- 
sions permitting  none  but  property  owners 
to  vote,  and  authorizing  each  owner  of  real 
estate  to  cast  a  vote  for  every  acre  of  land 
or  town  lot  which  he  owns  within  the  pro- 
posed district,  and  permitting  non-resident 
owners  and  foreign  corporations  owning 
real  eBtate  therein  to  vote  upon  the  qurs- 
tlon  of  organization  and  for  the  officers  of 
the  district,  are  not  unlawful,  nor  does  such 
election  cail  for  the  exercise  of  the  elective 
franchise  P^cured  to  all  electors  by  section 
22  of  the  bill  of  rights.  State,  ex  rel.  Har- 
rit,  V.  Hanson,  80  Neb.  738  (117  N.  W.  412). 

Hearing  and  determlnatioii  of  ques- 
tions. 

8.  (1893.)  Where  a  petition  Is  filed  for 
the  construction  of  a  county  ditch,  and  the 
county  commissioners  on  the  same  day  ad- 
journed and,  without  any  special  session  be- 
ing caMed,  two  of  the  memherB  met  a  few 
days  later  and  ordered  the  proposed  ditch 
constructed,  and  special  assessment  levied 
for  that  purpose,  such  proceedings  are  void 
and  of  no  effect.  Morrig  v.  Merrell,  44  Neb. 
423  (62  N.  W.  8S51. 

9.  (1901.)  Where  the  record  shows  that 
a  cotinty  board  adjourned  Us  sitting  at  the 
court  house,  and  went  In  a  body  to  view  the 
proj-r^'ed  ditch  and  that  they  made  such 
view,  and  afterwards  resumed  their  sitting, 
such  act  le  a  compliance  with  the  statute, 
and  the  view  made  will  be  regarded  as  the 
act  of  the  board  and  not  of  individuals. 
Dodge  County  v.  Acorn,  61  Neb.  376  (85  N. 
W.  292). 

10.  (1907.)  Whether  a  drainage  ditch 
proposed  to  be  constructed  pursuant  to  ar- 
ticle I,  rhapler  89.  Compiled  Statutes  1905, 
will  he  conducive  to  the  public  health,  con- 
venience or  welfare,  or  whether  the  route 
thereof  is  practicable,  are  questions  of  gov- 
ernmental or  admlnlfstrative  policy,  and 
are  not  of  Judicial  cognizance,  and  juris- 
diction over  them  by  appeal  or  otherwise 
cannot  be  conferred  upon  the  courts  by 
statnte.  Tyson  v.  Washington  County,  78 
Neb.  211  (110  N.  W.  6.34). 

lOrt.  (t90g.)  Chapter  153.  laws  1907,  pro- 
viiles  that,  "whenever  it  will  lie  conducive  to 
the  public  health,  convenience  or  welfare 
either  to  drain  *  •  •  any  land  which  will 
be  improved  by  drainage,  or  to  build  or  con- 


struct any  dyke  or  levee  to  prevent  overflow 
by  water,  •  •  •  a  drainage  district  mijr 
be  formed,"  the  boundaries  of  which  into 
be  fixed  by  the  county  board  upon  the  UIbs 
of  a  petition  by  interested  property  omm. 
and  providing  that  the  county  board  ^ 
fix  the  boundaries  "with  a  view  to  promoi- 
Ing  the  interest  of  said  drainage  district.  1( 
formed,  and  with  a  view  to  doing  J-utict 
and  equity  to  all  persons."  Held.  Tba:  it 
is  a  necessary  Inference  from  the  la&su!^ 
used  that  the  board  shall  determine  the  pcb- 
He  utility  of  the  proposed  district,  and  tlai 
It  Is  not  the  imperative  duty  of  the  toani  to 
fix  the  boundaries  if  the  reclamation  and  im- 
provement of  the  district  would  not  prDntote 
the  public  health,  convenience  or  wethr& 
State,  ex  reh  Harris,  v.  Hanson,  80  Neh  Tti 
(117  N.  W.  412). 

 Effect  of  irrepnlaritiea. 

11.  (1891.)  Where  the  coun^  board  he 
jurisdiction,  inegularities  In  the  procH- 
Ings  will  not  render  the  assessment  roil 
Darst  r.  Oriffln.  31  Neb.  668  (48  N.  W.  SlJl. 

12.  (1901.)  Where,  in  proceedings  under 
the  provisions  of  article  I,  chapter  S9,  Com- 
piled Statutes  1899,  for  the  estahllshmeDt  o! 
a  drainage  ditch,  a  county  board  ^cqutns 
jurisdiction  over  the  subject -matter  imer 
consideration,  any  mere  irregularity  or 

of  exact  compliance  with  all  of  the  stainlarr 
previsions  will  be  deemed  insulBcieiit  to  ren- 
der void  the  whole  proceedings  takes  re- 
garding such  mattera  Dodge  Countp  r. 
Acorn.  61  Neb.  376  (85  N.  W.  292). 

13.  (1901.)  An  irregularity  is  not  ty 
portioning  and  reporting  the  numbtr  of  lie- 
eal  feet  and  cubic  yards  to  each  lot  or  trar 
of  land  according  to  benefits,  is  a  hamMs 
error,  since  the  parties  complaining  mUi 
no  effort  to  bid  on  the  work  of  constmctioii 
Dodge  County  v.  Acorn,  61  Neb.  376  (85  X 
W.  292). 

14.  (190S.)  When  a  person  files  a  eMa 
for  damages  to  bis  premises  caused  by  tlie 
location  of  a  proposed  drainage  ditch,  be 
thereby  waives  objection  to  any  irregnlari- 
tles  in  tho  proceedings  to  establish  ihesare 
OutKciic^r  r.  WavJtington  Countn.  "4  Xeh. 
794  (105  N.  W.  548). 

140.  (1907.)  In  a  proceeding  to  es:iv 
llsh  8  drainage  ditch,  if  the  -^raty  hcarl 
possesses  jurisdiction  and  authority  to  act 
in  the  premises,  Injunction  will  not  lie  on 
account  of  mere  Irregularities  In  the  extr- 
else  of  the  powers  conferred.  Catiphea  v. 
Youngson,  80  Neb.  322  (114  N.  W.  415). 
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Beconstruction  of  insufficient  drain. 

15.  (1904.)  Where  a  ditch  constructed 
jointly  by  two  counties  has  proved  insuffi- 
cient to  drain  properly  the  lands  it  was  In- 
tended to  benefit,  the  county  board  of  one  of 
the  counties  has  the,  power  to  adopt  a  new 
system  of  drains  of  which  the  old  ditch, 
straightened,  widened,  altered  or  deepened, 
shall  form  a  part,  and  assess  the  cost  of 
location  fand  construction  upon  the  lands 
benefited,  upon  the  proper  proceedings  for 
that  purpose  being  taken;  and  the  fact  that 
prior  to  the  adoption  of  the  aew  ' scheme  of 
drainage  it  had  failed  to  clean  out  the  old 
ditch  for  several  years  is  immaterial,  jlfor- 
ris  V.  Washington  County,  72  Neb.  174  (100 
N.  W.  144). 

Location. 

16.  (1901.)  Where  an  engineer  Is  ap- 
pointed by  the  board,  makes  a  final  survey, 
sets  grade  stakes,  notes  intersections,  and 
makes  a  profile  and  plat,  fixes  the  dimen- 
sions and  slopes  of  the  banks,  etc.,  and  his 
report  is  confirmed  by  the  board,  the  action 
taken  will  be  deemed  to  be  that  of  the  board 
and  in  compliance  with  the  statute.  The  fact 
that  the  line  as  finally  established  varies 
from  that  described  In  the  petition,  but  for 
a  less  distance  than  is  allowed  by  the  pe- 
tition and  by  statute,  does  not  affect  the 
validity  of  such  proceeding.  Dodge  County 
V.  Acom.  61  Neb.  379  (85  N.  W.  292). 

Proceedings  for  construction. 

17.  (1901.)  Where  the  engineer  divided 
the  proposed  ditch  info  working  stations, 
and  showed  In  each  the  distance,  and  the 
number  of  cubic  feet  to  be  removed,  to- 
gether with  the  cost  of  removal,  at  the  esti- 
mate upon  which  the  total  cost  Is  arrived 
at,  this,  with  the  report  of  the  assessment 
to  be  levied  on  each  parcel  or  tract  of  land 
for  special  benefits,  imparts  all  the  informa- 
tion that  would  be  necessary  in  case  of  an 
apportionment  of  the  number  of  lineal  feet 
and  cubic  yards  to  each  lot  or  tract  of  land 
according  to  the  tieneflts  which  will  result 
to  each  from  the  improvement,  and  Is  a  suf- 
ficient compliance  with  the  provisions  of 
the  statute  in  that  respect.  Dodge  County 
V.  Acom,  61  Neb.  376  (85  N.  W.  292). 

Contracts  for  construction. 

18.  (1894.)  The  provision  of  section  20, 
chapter  89,  Compiled  Statutes,  for  the  relet- 
ting of  contracts  where  contractors  for 
drainage  ditches  have  failed  to  complete 
their  work  within  the  time  specified.  Is  de- 


signed for  the  bmeflt  of  the  persona  whose 
property  is  chargeable  with  such  Improve- 
ments, and  is  not  the  exclusive  method  of 
determining  the  amount  of  damage  on  ac- 
count of  such  failure.  McDonald  d  Penfield 
V.  Dodge  County,  41  Neb.  905  (60  N.  W.  366). 

19.  (1894.)  An  engineer,  who  examined 
the  work  two  months  after  it  was  aban- 
doned by  the  contractors  and  found  the  orig- 
inal stakes  showing  the  depth  of  the  ditch 
and  was  able  to  verify  bis  estimate  from 
such  stakes,  held  competent  to  testify  to 
the  cost  ot  completing  such  work  in  accord- 
ance with  the  contract.  McDonald  d  Pea- 
field  V.  Dodge  County,  41  Neb.  905  (60  N. 
W.  366). 

20.  (1905.)  A  contract  which  has  never 
1)een  begun  is  a  contract  "not  completed 
within  the  time  specified,"  under  the  pro- 
visions of  section  20,  article  I,  chapter  89, 
Compiled  Statutes  1903,  providing  for  the 
resetting  of  such  contracts.  Gutschow  v. 
Washington  County,  74  Neb.  378  (104  N. 
W.  602). 

21.  (1905.)  The  fact  that  the  person  to 
whom  a  contract  Is  let  under  the  provision 
of  section  i,  article  I,  chapter  89,  Compiled 
Statutes  1903,  requiring  the  contract  to  be 
let  to  the  "lowest  responsible  bidder,*'  is  the 
cnly  bidder,  does  not  render  the  contract 
illegal,  in  the  absence  of  fraud  or  collusion, 
or  of  any  showing  that  the  price  Is  exces- 
sive or  unreasonable.  Outschow  v.  Wash- 
ington County,  74  Neb.  378  (104  N.  W.  602). 

22.  (19(i6.)  A  bid  which  proposes  "to 
construct,  excavate  and  complete  by  work- 
ing sections"  at  a  fixed  price  per  cubic  yard 
of  earth  responds  to  a  notice  that  required 
bids  to  be  made  "by  each  working  section," 
since  the  proposal  means  at  the  same  price 
per  yard  for  each  working  section  or  for 
the  whole  work.  Outschoto  v.  Washington 
County,  74  Neh.  378  (104  N.  W.  602). 

UandamuB  to  compel  construction. 

23.  (1897.)  A  mandamus  will  not  Issue 
to  a  county  hoard  to  compel  the  construc- 
tion of  a  drainage  ditch  under  article  I, 
chapter  89,  Compiled  Statutes,  where  the  re- 
lator is  not  shown  to  be  interested  In  the 
Improvement,  independent  of  that  which  he 
has  In  common  with  the  public  at  large. 
Van  Bom  v.  State,  ex  rel.  Allen,  61  Neb.  232 
(70  N.  W.  941). 

Payment  from  general  fund. 

24.  (1898.)  The  provisions  of  article  X, 
chapter  89,  Compiled  Statutes,  examined, 
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Knd  held  to  require  the  formation  of  a  Bi>e- 
elal  dltcb  fund,  which  alone  1b  available  for 
payments  for  ImprorementB  made  entirely 
within  a  Fingle  county,  under  the  proTlslona 

of  said  article,  and  for  the  purpose  of  mak- 
ing such  payments  moneys  can  only  be  ob- 
tained from  the  county  general  fund  by  bor- 
rowing as  provided  by  section  26  of  the  said 
article.  Hall  v.  State,  ex  rel.  Benvd,  64 
Neb  280  (74  N.  W.  590). 

Damages   from   conatmetlon   or  malnte* 

nance. 

25.  (1896.)  The  owner  of  land  appro- 
priated by  a  county  for  a  drainage  ditch  Is 
entitled  to  recover  the  value  of  the  land 
taken  and  any  damage  to  the  land  not  ap- 
propriated less  special  benefits  to  the  latter. 
Slartin  v.  Fillmore  County,  44  Neb.  719  (62 
N.  W.  863). 

26.  (1895.)  Where  a  petition  against  a 
county  for  damages  alleges  that  a  county 
ditch  has  been  constructed  through  and 
across  plaintiff's  land,  and  the  county  In  its 
answer  admits  that  fact  without  pleading 
payment,  a  verdict  for  defendant  Is  contrary 
to  law.  Martin  v.  Fillmore  County,  44  Neb. 
719  (62  N.  W.  863). 

27.  (1903.)  A  county  Is  not  liable  to 
landowne-8  for  Injuries  caused  by  the  dis- 
charge of  surface  water  from  ditches  con- 
structed by  the  county  authorities  diverting 
such  water  from  its  natural  course.  Stocker 
V.  yemaha  County,  4  Unof.  230  (93  N.  W. 
721). 

——Set-off  of  special  benefit*. 

28.  (1905.)  Where  an  action  fs  brought 
to  recover  damages  occasioned  by  the  con- 
struction of  a  drainage  ditch,  and  it  appears 
that  the  spt?clal  benefits  received  by  any  par- 
ticular tract  of  land  exceed  that  portion  of 
the  cost  of  the  ditch  apportioned  to  It.  the 
special  benefits  in  excess  of  the  cost  may  be 
set  off  against  consequential  damages.  Ont- 
aihnw  V.  Washington  County,  74  Neb.  800 
(107  N.  W.  127). 

29.  (lOOo.)  Where  an  assessment  to  the 
amount  of  the  special  benefits  he  has  re- 
ceived has  already  been  assessed  against  the 
owner  of  lands  over  which  a-  drainage  ditch 
Is  proposed  to  be  constructed,  the  value  of 
such  special  benefits  should  not  be  deducted 
from  any  damages  accruing  to  the  land  not 
actually  taken  for  the  construction  <^  the 
proposed  Improvement.  OutacJiow  v.  Washf 
ington  Comty,  74  Neb.  794  (105  N.  W.  5^8). 


IL  ASSESSMENTS  AHP  SPECIAL 
TAXES. 

Constitutional  and  statutory  provisions. 

30.  (1891.)  The  provisions  of  section  6, 
article  IX  of  the  constitution,  that  "the  leg- 
islature may  vest  the  corporate  authority 
of  cities,  towns  and  villages,  with  power  to 
make  local  improvements  by  special  assess- 
ments or  by  special  taxation  of  the  property 
benefited,"  do  not  prohibit  the  legislature 
from  conferring  the  power  to  make  local  im- 
provements by  special  assessment  or  taxa- 
tion of  property  benefited.  Darat  v.  Oriffn. 
31  Neb.  668  (48  N.  W.  819). 

31.  (1901.)  The  statute  providing  for  the 
establishment  of  drainage  ditches  is  not  In 
violation  of  any  of  the  provisions  of  9e^ 
tions  3,  13,  21,  or  24  of  article  I  of  the  con- 
stitution. Dodge  County  v.  Acorn,  61  Neb. 
376  (85  N.  W.  292). 

32.  il904.)  The  provisions  of  the  drain- 
age law,  sections  1-28,  article  I,  chapter 
Compiled  Statutes,  confer  power  upon  the 
county  board  to  provide  means  for  raising 
a  fund  from  which  to  compensate  landown- 
ers whose  property  has  been  taken  or  dam- 
aged in  the  construction  of  the  proposed  im- 
provement, and  its  provisions  do  not  violate 
section  21,  article  I  of  the  constitution,  pro- 
viding that  the  property  of  no  person  shall 
be  taken  or  damaged  for  public  use  without 
Just  compensation  therefor.  Jforris  f.Waik- 
ington  County,  72  Neb.  174  (100  N.  W.  144). 

Estoppel  or  waiver  aa  to  objaetioiia. 

33.  (1887.)  A  party  objecting  to  the  wn- 
structlon  of  a  proposed  ditch  should  act 
with  reasonable  promptness  in  urging  bis 
objection,  and  should  not  wait  until  the 
completion  of  the  improvement  before  al- 
leging an  entire  want  of  authority  to  mla 
the  same.  Dakota  County  v.  Cheney,  23 
437  (35  N.  W.  211). 

34.  (1891.)  A  party  who  sees  a  public 
Improvement  being  carried  on  calculated  to 
benefit  bis  property,  cannot  wait  until  it  1b 
completed  and  the  expenditure  has  been 
made  and  his  property  received  the  benefit 
before  proceeding  to  avoid  the  tax,  but  most, 
as  a  condition  of  relief  by  Injunction,  io 
equity  by  paying  the  amount  thereof  justly 
chargeable  against  such  property.  Dant  v. 
OrifUn,  31  Neb.  668  (48  N.  W.  819). 

Benefit  to  property. 

35.  (1901.)  In  determining  special  bene- 
fits accnili^  to  land  by  reason  of  the  con- 
struction of  a  drainage  ditch.  It  U  proper 
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to  take  Into  consideration  whatever  will 
come  to  the  land  from  the  drain  to  make 
It  more  valuable  for  tillage,  or  more  desir- 
able as  a  place  of  residence,  or  more  val- 
uable In  the  general  market,  the  true  and 
final  test  being  what  will  be  the  influencu 
of  the  proposed  Improvement  on  the  market 
value  of  the  property.  Dodge  County  v. 
Acorn,  61  Neb.  376  (85  N.  W.  292). 

3G.  (1904.)  Assessments  upon  private 
proper^  to  defray  the  cost  of  local  improve- 
ments are  void  If  in  excess  of  the  benefits 
conferred.  2ieal  v.  Vanaickle,  72  Neb.  105 
(100  N.  W.  200). 

Proceeding  for  assessment. 

37.  (1901.)  Evidence  examined,  and  held 
to  support  the  finding  and  order  of  the 
county  board  levying  special  assessments 
for  beneflts  received  by  reason  of  the  con- 
struction of  a  drainage  ditch.  Dodge  County 
V.  Acorn,  61  Neb.  376  (85  N.  W.  292). 

38.  (1904.)  The  county  board.  In  fixing 
the  assessments  to  pay  for  the  construction 
of  a  drainage  ditch,  under  the  provisions  of 
article  I.  chapter  89,  Compiled  Statutes, 
1899,  acts  judicially.  Dodge  County  v.  Acom, 
72  Neb.  71  (100  N.  W.  136). 

39.  (1904.)  Assessments  upon  private 
property  to  defray  the  cost  of  local  improve- 
ments are  void  if  levied  without  notice  to 
persons  upon  whose  property  they  are  Im- 
posed, or  affording  tbem  an  opportunity  to 
be  heard.  2?cal  v.  Yofwicfcle,  72  Neb.  105 
(100  N.  W.  200). 

B«view,  correction  or  setUng  aside  of  as- 
sessment. 

40.  (1891.)  Where  objections  are  made 
to  certain  assessments  on  the  ground  of  ir- 


regularities, the  court,  as  a  condition  of 
granting  relief,  may  require  the  property 
owner  to  do  equity  by  paying  the  amount 

which  his  property  is  benefited  by  the  im- 
provement. Dant  V.  Griffin,  31  Neb.  668  (48 
N.  W.  819). 

41.  (1901.)  The  provisions  of  section  28, 
to  the  effect  that  assessments  shall  not  be 
set  aside  in  consequence  of  any  error  or 
irregularity  committed  or  appearing  in  any 
of  the  proceedings,  must  be  given  the  force 
and  effect  fairly  Justified  by  the  language 
used  when  applied  to  errors,  irregularities 
or  non-compliance  with  the  strict  letter  of 
every  provision  of  the  statute  not  going  to 
the  question  of  Jurisdiction.  Dodge  County 
V.  Acom,  61  Neb.  376  (82  N.  W.  292). 

42.  (19P4.)  From  the  Judgment  and  or- 
ders of  th.3  county  board,  fixing  assessments 
to  pay  for  a  drainage  ditch,  error  will  lie 
to  the  district  court,  and  the  Judgment  of 
that  court  may  be  reviewed  on  such  proceed- 
ings In  the  supreme  court  Dodge  County  v. 
Acom,  72  Neh  71  (100  N.  W.  136). 

43.  (1904.')  On  a  petition  in  error  from 
the  Judgment  of  the  county  board  In  a  pro> 
ceeding  to  fix  assessments  for  the  construc- 
tion of  a  drainage  ditch,  its  findings  and 
orders  are  entitled  to  the  same  weight  as 
the  verdict  of  a  Jury,  or  the  findings  and 
Judgment  of  a  court,  and  will  not  be  re- 
versed or  set  aside  unless  It  appears  that 
the  evidence  Is  insufficient  to  sustain  them 
and  they  are  clearly  wrong.  Dodge  County 
V.  Acom,  73  Neb.  71  (100  N.  W.  136). 


DRUOaiSTS. 


Sale  of  Intoxicating  liquors. 
See,  also.  Intoxicating  Liguors,  fiS  231-236. 

1.  (1879.)  The  general  law  relating  to 
licensing  the  sale  of  Intoxicating  liquors 
at  retail  is  general  and  applies  to  all  per- 
sons including  druggists.  BroKW  v.  State, 
9  Neb.  189  (2  N.  W.  214). 

2.  (18R5.)  A  druggist  without  a  permit 
is  absolulfly  prohibited  from  selling  Intoxi- 
cating liquors  upon  any  pretext.  Such  drug- 
gist with  a  permit  Is  equally  prohibited  from 
selling  except  in  the  best  of  faith,  and 
strictly  for  the  purposes  specified  by  law. 
Warrick  v.  Bounds,  17  Neb.  411  (23  N.  W. 
785). 

3.  (1892.)    Druggists  having  permits  for 


the  sale  of  liquors  for  medical,  mechanical, 
chemical,  or  sacramental  purposes  are  ex- 
empted from  the  operation  of  chapter  50  of 
Compiled  Statutes,  making  It  unlawful  -to 
keep  intoxicating  liquors  for  the  purpose 
of  sale  without  a  license.  State  v.  Cloyd, 
34  Neb.  600  (52  N.  W. 'S79). 

4.  (1807.)  The  prohibiting  features  of 
the  statute  In  regard  to  the  sale  of  intoxi- 
cating liquors  apply  to  druggists.  Wilson 
V.  ParHsh,  52  Neb.  6  (71  N.  W.  1010). 

Liability  for  negligence. 

5.  (1907.)  One  who  has  suffered  a  di- 
rect Injury  by  the  unlawful  or  criminal  act 
of  another  may  maintain  an  action  for  the 
recovery  ot  the  damages  sustained.  McKib- 
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6(n  V.  Box  d  Co.,  79  Neb.  577  (113  N.  W. 

158). 

6.  (1907.)  The  unlawful  sale  of  a  pol- 
Bonons  drug  to  a  minor  eighteen  years  of 
age,  a  quantity  of  which  was  by  said  minor 


administered  to  another  minor  to  his  injury, 
does  not  create  a  cause  of  action  Id  favor 
of  the  father  of  the  latter  (or  loss  of  his 
son's  services  and  the  expense  of  medlMnes 
and  doctor's  bills.  UcKibbin  v.  Box  4  Co, 
79  Neb.  677  (113  N.  W,  158). 


DRUNKARDS. 


CB0S8-R£rERENCES. 

Intoxication  as  excuse  for  crime,  see 

Criminal  Law,  51  36-38. 

DruDkenness  as  ground  for  rescinding 
contract,  see  Contractt,  t  265. 

Drunkenness  as  affecting  validity  of  as- 
sent to  contract,  see  Contracts,  IS  67,  68. 

Intoxication  ae  affecting  degree  of  homi- 
cide, see  Homicide,  U  22-24. 

1.  (1906.)  Section  7,  chapter  82.  laws 
1905,  providing  for  the  commitment  of  dip^ 
somaniacs,  is  unconstitutional,  as  in  viola- 
tion of  the  right  to  personal  liberty.  In  re 
SchKarting,  76  Neb.  773  (108  N.  W.  125). 

2.  (1906.)  A  person  who  has  been  con- 
fined in  the  hospital  for  the  insane  under 
the  provisions  of  chapter  82,  laws  1905,  until 
he  has  been  cured  may  not  be  subjected  to 
further  restraint  without  new  cause.  In  re- 
8chu:arting,  76  Neb.  773  (108  N.  W.  125). 

3.  (1906.)  The  provisions  of  chapter  82, 
laws  1905,  known  as  the  "Dipsomaniac 
Law."  are  in  pari  materia  with  other  laws 
providing  for  the  detention,  care  and  dis- 
charge of  persons  committed  to  the  hospi- 
tal for  the  insane,  and  must  be  construed 
In  connection  therewith.  In  re  Bchwarttnff, 
76  Neb.  773  (108  N.  W.  125). 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  §§  106-137. 

DURESS. 

Validity  of  note  obtained  by  duress,  see 
Bills  and  Kotea,      61,  62. 

Defense  to  note  In  hands  of    bona  fide 

purchaser,  see  Bills  and  Notes,  %  302. 

As  ground  for  canceling  deed  or  other 
conveyance,  see  Cancelation  of  InttrumenU, 
6S  6.  7. 


Ground  for  rescission  of  contract,  see  Con- 
tracts. 

Validity  of  contract  procured  by,  see  C&ii- 
tracts.  S8  73-81. 

As  affecting  validity  of  chattel  mortgaee, 

see  Chattel  Mortgage,  8  78. 

Ground  for  setting  aside  compromise,  see 
Compromise  and  Settlement,  S|  25-35. 

Validity  of  deed  obtained  by  duress,  see 
Deeds,  H 128,  129. 

Threatening  removal  of  administrator, 
see  Ouaranty,  §  18. 

Affecting  validity  of  mortgage,  see  Mort- 
gages, §6  97-103. 

Recovery  of  payments  made  under,  see 
Payments,  H  107-112. 

Defense  to  action  for  specific  perfonn- 
ance,  see  Specific  Performance,  I  57. 

Affecting  validity  of  contract  for  sale  of 
land,  see  Fewdor  and  Purchater,  S§  39,  46. 

In  execution  of  will,  see  WtUt,  SS  60-71. 

DWELLINQ  HOUSE. 
What  Is,  see  Burglary,  %  9. 

DYING  DECLARATIONS. 

Admissibility  in  prosecution  for  murder, 
see  Homicide,  fS127a-132. 

EARNINGS. 

Loss  of,  as  subject  of  compensatory  dam- 
ages, see  Damagea,  ii  15-24. 

Evidence  of  loss  of,  see  Damages.  fSlSS- 
134. 

Admissibility  of  earning  capacity  in  ac- 
tion for  death,  see  Death,  H  42,  43. 

Of  married  women,  see  Husband  and 
Wife,  §810-120. 

Of  infant,  see  Parent  and  Child,  18  20-24. 
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ANALYSIS. 

ConsidcTEtloiL  for  mntnal  grant,  i  1. 
Effect  of  grant  as  against  mortgagee,  8  2. 

Acquisition  by  adverse  possession,  §§  3-13. 
Extent  of  right  acquired,  S§  14-19. 
Abandonment,  S§20,  21. 
Sights  as  against  purchaser,  8fi  22,  23. 
Obstructions  and  enowachments,  SS  24-27. 
EnforcMnent  of  grant,  S 8  28,  29. 


Cbobs-Refebsnces. 

See,  also.  Adverse  Posseseion. 

Acquiring  public  way  by  prescription,  see 
Highways,  §  1. 

Necessity  of  definite  line  of  travel  to  ac- 
quire public  way,  see  HightBays,  { 15. 

Effect  of  deviation  from  line  of  travel,  see 
Highways,  %%  16-18. 

Easement  as  basis  for  partition,  see  Par- 
tition. S  13. 

Railroad  right  of  way  as,  see  Railroads, 
{48. 

In  waterways  and  streams,  see  Water  and 
Watercourses,  8  183. 

Consideration  for  mutual  grant.' 

1.  (1896.)  Adjoining  lot  owners  in  a 
city  may,  by  grant,  impose  mutual  and  cor- 
responding restrictions  and  conditions  upon 
the  land  owned  by  each,  the  mutuality  of 
the  covenant  in  such  case  being  a  sufll'!ient 
consideration  for  the  respective  grants.  Barr 
V.  Lamaster,  48  Neb.  114  (66  N.  W.  1110). 

Effect  of  grant  as  against  mortgagee. 

2.  (1907.)  While  an  easement  in  real 
property  cannot  be  granted  by  the  owner 
thereof  so  as  to  affect  the  rights  of  a  prior 
mortgagee,  the  party  claiming  the  easement 
has  the  same  rights  as  any  other  subsequent 
incumbrancer.  If  the  easement  has  attached 
by  lapse  of  time,  he  must  be  made  a  party 
to  the  foreclosure  proceeding,  and,  If  not, 
the  purchaser  at  foreclosure  sale  must  take 
action  to  dispute  his  claimed  right  before 
the  statute  has  fully  run.  Jensen  v.  8hotD- 
alter,  79  Neb.  544  (113  N.  W.  202). 

Acquisition  by  adverse  possession. 

3.  4.  (1894.)  An  easement  in  real  estate 
may  be  acquired  by  open,  notorious,  peace- 
able, unlntermpted,  adverse  possession  for 
a  period  of  ten  years.  Omaha  <£  R.  V.  R.  Co. 
V.  Richards,  38  Neb.  847  (57  N.  W.  739). 


5,  6.  (1897.)  To  acquire  an  easement  or 
way  on  aiiother's  land  there  must  be  a  use 
of  the  way  for  the  length  of  time  which 
will  bar  an  action  for  the  recovery  of  title 
to  land,  and  which  is  under  claim  of  right, 
or  adverse.  Engle  v.  Hunt.  50  Neb.  358  (69 
N.  W.  970). 

7.  (1903.)  One  who  seeks  to  acquire  an 
easement  of  maintaining  a  ditch  over  an- 
other's land  by  adverse  user  must  maintain 
it  without  material  change  of  location  for 
the  full  statutory  period.  That  he  may  have 
bad  a  ditch  somewhere  upon  the  land  for  ten 
years  does  not  give  him  a  right  to  main- 
tain It  in  a  new  location,  or  to  use  an  ex- 
tension .  thereof  made  within  the  period. 
Dunn  V.  Thomas,  69  Neb.  683  (96  N.  W. 
142). 

8.  (1906.)  An  easement  by  prescription 
ran  be  acquired  only  by  an  adverse  user  for 
ten  years,  and  the  commencement  of  the 
time  required  for  the  prescription  to  ripen 
dates  from  the  time  when  the  party  was 
damaged  or  had  a  cause  of  action  arising 
from  the  adverse  user.  Roe  v.  Howard 
County,  75  Neb.  448  (106  N.  W.  687). 

9.  (1907.)  An  easement,  being  an  inter- 
est In  real  estate,  can  be  acquired  only  by 
deed;  but.  by  user  for  the  statutory  time 
necessary  to  gain  title  to  real  estate  by  ad- 
verse possession,  a  grant  will  be  presumed 
and  an  easement  by  prescription  estab- 
lished. Jensen  v.  Bhoicalter,  79  Neb.  544 
(113  N.  W.  202). 

10.  (1907.)  Where  adjoining  owners 
agree  to  and  set  apart  and  stake  off  each  six 
feet  of  land  on  their  lot  line  as  an  alley  or 
driveway,  and  use  the  same  for  over  ten 
years,  each  acquires  an  easement  by  prescrip- 
tion to  the  land  included  in  such  alley.  Jen- 
sen  V.  Bhoicalter,  79  Neb.  644  (113  N.  W. 
202). 
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11.  (1907.)  An  easement  In  real  estate 
may  be  acquired  by  open,  notorious,  unin- 
terrupted, adverse  possession  for  the  statu- 
tory period  of  ten  years.  Agnew  v.  City  of 
Pawnee  City,  79  Neb.  603  (113  N.  W.  236). 

12.  (1307.)  An  casement  in  a  city  street 
cou4d  be  acquired  by  open,  notorious,  unln- 
terrupted,  adverse  possession  for  tbe  statu- 
tory period  of  ten  years  prior  to  the  statute 
of  1899.  Agnew  v.  City  of  Pawnee  City,  79 
Nel?.  603  (113  N.  W.  236). 

13.  (1907.)  An  easement  by  prescrip- 
tion may  be  acquired  In  a  homestead  as  In 
other  property.  Jensen  v.  Showalter,  79  Neb. 
514  (113  N.  W.  202). 

Extent  of  right  acquired. 

14.  (1899.)  The  citizen  is  entitled  to  the 
nee  and  enjoyment  of  the  light  and  the  air 
over,  and  the  water  beneath,  the  surface  of 
hJa  premises,  and,  in  order  that  his  neigh- 
bor may  devote  his  property  to  a  particu- 
lar use,  cannot  be  compelled  to  surrender 
those  rights,  even  if  fully  paid  therefor. 
Loire  V.  Prospect  Hill  Cemetery  Aet'n,  58 
Neb.  94  (78  N.  W.  488;  46  L.  R.  A.  237). 

15.  (1902.)  Only  a  right  to  enjoy  the 
privilege  and  no  fee  title  nor  right  to  ex- 
clude the  owner,  can.  In  any  case,  be  estPb- 
Ifshed  by  mere  user  of  a  privilege  of  flow- 
age.  Johnson  v.  Sherman  County  lrri{fation 
Co.,  63  Neb.  510  (88  N.  W.  676). 

16.  (1902.)  A  subsequent  use  for  less 
than  ten  years  of  real  estate  for  flowage  of 
water  by  gradual  encroachment  without 
agreement  with  the  owners,  and  without 
compensation  to' them,  and  not  contemplated 
at  the  time  of  the  subscription,  will  not 
create  an  interest  in  tbe  real  estate  so 
flowed,  nor  establlBh  an  irrevocable  license 
to  so  use  It  Johnson  v.  Shennan  County 
Irrigation  Co.,  63  Neb.  510  (88  N.  W.  676). 

17.  (1902.)  Where  a  mUl  Is  erected  and 
a  water  power  obtained  by  the  aid  and  co- 
operation of  adjoining  landowners,  ai^  rlgbt 
of  flowage  over  their  premises  of  water  for 
the  mill  arranged  for  and  contemplated  by 
the  owners,  as  subscribers  towards  Its  cou- 
8t^^^ctIon,  becomes  appurtenant  to  the  mill. 
Johnson  v.  Sherman  County  Irrigation  Oo^ 
63  Neb.  510  (88  N.  W.  676). 

18.  (1904.)  An  easement  consisting  of 
the  right  to  maintain  a  mill-pond  upon  the 
land  of  another  does  not  deprive  the  owner 
of  the  land  of  any  use  thereof  which  does 
not  interfere  with  the  employment  of  the 
easement  Johv.son  v.  Sherman  County  Ir- 
rigation. Water  Power  and  Improvement 
Co.,  71  Neb.  452  (98  N.  W.  1096). 


19.  (1904.)  The  ruling  made  on  the 
forrier  appeal,  that,  "Where  a  mill  Is 
erected  and  a  water-power  obtained  by  the 
aid  and  co-operation  of  adjoining  lindown- 
ers,  any  right  of  flowage  over  their  prem- 
ises of  water  for  the  mill  arranged  for  and 
contemplated  by  the  owners,  as  suhscrlben 
toward  Its  construction,  becomes  appurte- 
nant to  the  mill,"  reannounced.  Johnson 
V.  Sherman  County  Irrigation.  Water  Pokct 
end  Improvement  Co.,  71  Neb.  452  (  98  N. 
W.  1096). 

Abandonment. 

20.  (1907.)  Nonuser  of  an  easemeat  for 
a  less  period  than  the  statutory  period  of 
ten  years  will  not  of  Itself  work  an  aban- 
donment of  the  rJght.  Agnew  v.  City  of 
Pawnee  City,  79  Neb.  603  (113  N.  W.  236). 

21.  (1907.)  The  burden  of  proof  la  on 
the  party  alleging  it  to  show  abandoament 
of  an  easement,  and  such  abandonment 
must  be  pleaded.  Agnew  v.  City  of  Pawnef 
City,  79  Neb.  603  (113  N.  W.  236). 

Bights  as  against  purchaser. 

22.  (1903.)  Where  an  owner  of  land  by 
any  artificial  arrangements  effects  an  ad- 
vantage for  one  portion  as  against  anoUier, 
upon  severance  of  the  ownership  the  graoteei 
of  the  two  portions  take  them  respeetiTely 
charged  with  the  easement  and  entitled  to 
the  beneflt  openly  and  visibly  attaching  at 
the  time  of  the  severance.  Fremont,  E.  i 
jf.  y.  R.  Co.  V.  Qmyton,  67  Neb.  263  (93  X. 
W.  163). 

23.  (1907.)   An  easement  will  pass  by  i 

deed  or  grant  of  conveyance,  even  if  the 
word  "appurtenance,"  or  a  similar  eiprw- 
sion.  Is  not  used  in  the  Instrument,  If  It  Is 
apparent  to  an  ordinary  observer,  and  ut- 
urally  and  necessarily  belonged  to  the  prem- 
ises. Agnew  v.  City  of  Pawnee  City,  7> 
Neb.  603  (113  N.  W.  236). 

Obatmctlcma  and  encroachments. 

24.  (1903.)  Injunction  Is  a  proper  rem- 
edy to  protect  against  an  Interference  wltb 
the  enjoyment  of  an  easonent  JtepliniKr 
V.  Woolsey,  4  Unof.  282  (93  N.  W.  1008). 

25.  (1903.)  A  party  a^rieved  may  peace- 
fully remove  an  obstruction  from  the  enjoy- 
ment of  an  easement  without  committing 
an  Illegal  act.  Keptinger  v.  WooUey,  4 
Unot  282  (93  N.  W.  1008). 

26.  (1906.)  The  easement  of  view  from 
every  part  of  the  public  street  belongs,  as  » 
valuable  right  to  one  owning  property,  abet- 
ting on  the  street,  and  will  be  protected  by 
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the  courts  agatnst  unlawful  encroachments. 
aUchof  V.  MerOiantg  Nat.  Bank,  76  Neb. 
838  (106  N.  W.  996). 

27.  (1907.)  Injunction  will  He  to  pro- 
tect the  owner  of  an  easement  in  its  enjoy- 
meut.  Agnew  v.  City  of  Pawnee  City,  79 
Neb.  603  (113  N.  W.  236). 

Enforcement  of  grant. 

28.  (1896.)  A  court  of  equity  will  give 
effect  to  a  parol  grant  of  an  easement  where 
there  has  been  a  valid  consideration,  where 
the  grant  Is  certain  In  Its  terms,  and  where 


there  has  been  such  a  jiertormance  on  tbe 
part  of  the  grantee  as  would*  In  the  case  of 
a  contract  for  the  sale  of  the  fee.  take  tbe 
case  out  of  the  statute  of  frauds.  Qilmore 
V.  Armstrong,  48  Neb.  92  (66  N.  W.  998). 

29.  (1896.)  Mutual  covenants  Imposing 
upon  adjoining  lot  owners  rights  or  restric- 
tions will  be  construed  as  the  grant  of  re- 
ciprocal casements  which  may,  when  the 
remedy  at  law  Is  Inaufflclent,  be  enforced 
and  prot-wted  by  a  court  of  equity.  Barr 
V.  Lamaater,  48  Neb.  114  (66  N.  W.  1110). 


EJECTMENT. 
ANALYSIS. 

I.  BIOBT  OF  ACnON  AVD  DEFENSES. 

Nature  and  scope  of  remedy,  It  1-3. 

Form  of  action,  IS  4-6. 

Existence  of  other  remedy,  §  7. 

Property  which  may  be  subject  of  action,  ||  8-10. 

Title  to  support  action,  |§  11-21. 

 AdTerse  possession,  If  22-!35. 

 Title  by  forfeiture  «  86. 

 EqniUble  title,  t|  27-31. 

■   Title  from  common  source,  ||  32, 33. 

 Administrator,  §  S  34,  35. 

 Heir  or  devisee,  IS  36-38. 

Bight  of  plaintiff  to  possession,  {  30. 
Defenses,  |i  40-43. 

 Adverse  possession,  S|  44-46. 

 Equitable  defenses,  ||  47-51. 

 Estoppel,  IS  52,  53. 

 Set-off  and  counter-claim,  IS  54,  63. 

Pendency  of  other  action  or  proceedicg,  $  56. 
Joinder  of  causes  of  action  or  proceedings,  IS  57,  58» 

II.  PABTIE8  AND  FB0CE8S. 

Parties  plaintiff,  IS  59,  60. 
Parties  defendant,  ||61,  68. 
Process,  |  63. 

HI.  PiiEADnra  and  evidence. 

Petition,  II 04-67. 
Answer,  IS  68-71. 

- —  ■  Set-oft  and  countar-cUlmf  SI  72,  73. 
Amendments,  SS  74-76. 

Evidence  admissible  under  pleadings,  ||  77-88. 
Burden  of  proof,  SS  83-85. 
AdmissibiUty  of  evidence,  II 86-88. 

 Title  and  rlgbt  to  possession,  IS  90-96. 

WtAgbt  and  sufficiency  of  evidence. 

—  -  ■  Identity  and  description  of  property,  ft  99-100a> 

 Title  and  right  to  possession,  ||  101-llS. 

XV.  TBiAIi,  JITDGMENT  AND  REVIEW. 

Biffht  to  Jury  trial,  f|  116-119. 
Appointmoit  of  receiver,  f  ISO. 
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Instructions,  S|  121-131. 
Bight  to  open  and  close,  S  132. 
Conduct  of  jury,  (  133. 
Verdict,  8§  134,  135. 
Statutory  n«w  trial,  ||  130-138. 
New  trial  for  cause,  §  139. 
Judgment,  H  140-142. 

 Conclusiveness  and  effect,  |5  143-146. 

Aestraining  enforcement  of  Judgment,  g  147. 
ApiMftl  and  error,  SI  148-153. 

V.  DAKAQES,  MESNE  PEOETTS,  IMPBOVEMENTS,  AND  TAXES. 
Bents  and  profits,  S§  154,  155. 

Bights  as  to  improTements  and  taxes  In  generftl,  t|  156-188. 
Statutory  provisions,  §§  163,  164. 
Measure  of  compensation,  S§  165-167. 
Evidence  a«  to  value,  {168. 
Proceedings  for  allowance,  it  188-176. 


CllOS8-REFB3tEnCES. 
See.  also,  Forcible  Entry  and  Detainer. 

Right  to   forcibly  eject  trespasser,  see 
TrespasM,  H  4-6. 

Judgment  in,  not  an  eviction  uder  a  war- 
ranty, see  Oovenantt,  {  31. 

By  Joint  tenant,  see  Tenancy  in  Common, 

ii  7,  8. 

Against  squatters  on  accretion  lands,  see 
Water  and  Watercourses.  S  69. 

I.  BIOHT  OF  ACTION  AND  DEFENSES. 
Nature  and  scope  of  remedy. 

1.  (1887.)  The  remedy  for  the  recovery 
of  real  estate  by  one  claiming  the  legal  title 
thereto  against  one  in  possession  claim- 
ing an  estate  therein.  Is  an  action  of  eject- 
ment In  which  the  facts  may  be  submitted 
to  a  jury;  and  an  action  to  quiet  title,  if 
properly  objected  to,  will  not  lie.  Snowden 
r.  TyJei^.  21  Neb.  199  (31  N.  W.  661). 

2.  (1S89.)  An  action  of  ejectment  against 
one  holding  land  under  an  execution  sale 
is  a  direct  and  not  a  collateral  atUck  on 
the  execution  sale,  and  hence  Is  a  proper 
remedy.  Que  v.  Jones.  25  Neb.  634  (41  N. 
W.  5.j5):  Xoyce  v.  Jones.  25  Neb.  643;  Gil- 
bert V.  Jone-i.  25  Neb.  644. 

3.  (19[i7.)  The  essential  elements  of  the 
action  of  ejectment  are  legal  estate,  a  right 
of  possesf^Ion  in  the  plaintiff,  and  unlawful 
detention  by  defendant;  and  the  plaintiff 
rannot  recover  where  the  latter  element  is 
lacking.  Bridenbaugh  v.  Bryant.  79  Neb. 
329  (112  N.  W.  571). 

Form  of  act!on. 

4.  (1890.)  Where  defendant  is  in  actual 
ocnipalion  of  land,  claiming  title  thereto, 
an  action  of  ejectment  and  not  a  suit  to 


1082 


quiet  title,  is  the  proper  remedy.  IifjesM 
V.  Harmon,  29  Neb.  268  (45  N.  W.  fiSO). 

5.  (1892.)  A  plaintiff  out  of  poasodci 
may  change  his  petition  to  qniet  title  n  it 
to  state  a  cause  of  action  in  eJedmnL  fffr 
man  v.  Hellman.  35  Neh.  414  (53  N.  W.KSt. 

6.  (1893.)  When  both  parties  to  i  sii: 
by  their  pleadings  claim  title  to  tbe  sani! 
tract  of  land,  and  each  asks  to  biTt  U! 
title  quieted,  it  is  too  late,  after  decree,  ftir 
the  losing  party  to  ui^  f or  the  flra  iln 
that  the  proper  remedy  was  by  an  artlon  ol 
ejectment  Baumann  v.  Franse.  37  XeV  SO: 
(56  N.  W.  395). 

Exlatoice  of  other  r^edy. 

7.  (1901.)  The  grantee  In  a  sheriffs 
deed  execated  on  a  confirmntfon  of  sale,  in  j 
pro?eedIn,f  to  foreclose  a  tax  lien,  maviMiv 
tain  ejectment  against  an  adverse  claimui 
to  the  lands  described  therein;  Uie  proceed- 
ing by  forcible  entry  and  detainer  bein^a 
cumulative  and  not  an  exeluslve  rraiedy  far 
such  relief.  Abbott  v.  Coatet.  «  Neb.  2fi 
(86  N.  W.  1058). 

Property  which  may  be  subject  of  scdos. 

8.  (1887.)  Although  the  remedy  glTen 
by  statute  to  landowners  for  injaries  sus- 
tained by  taking  the  land  for  railroad  pur- 
poses is  exclusive,  yet  wfcer?  a  raiJreaS 
company  without  consent  of  the  owner  tiks 
real  estate  as  a  part  of  Its  right  of  «v 
without  pursuing  the  statutarjr  method  of 
appraisement  and  condemnation,  and  that 
making  Its  possession  rightful.  It  is  i  tres- 
passer, and  the  common  lav  remedies  are 
cvallable  to  the  owner.  Hull  v.  Chicago.  R 
d  Q.  R.  Co..  21  Neb.  371  (32  N.  W.  162). 

9.  (1887.)  The  constltutlanl  guarantj 
that  "the  property  of  no  person  shall  be 
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taken  or  damaged  for  public  use  without 
Just  compensation  therefor"  makes  It  in- 
cumbent upon  a  railroaa  cumpaiij,  or  omci- 
governmental  agency,  exercising  the  right 
of  eminent  domain,  to  render  such,  compen- 
sation before  the  right  to  appropriate  the 
property  will  exist;  and  In  case  of  failure 
to  agree  upon  the  damages  accruing  from 
the  taklr.g.  the  railroad  company  must  pt-o- 
ceed  to  condemn  under  the  forms  of  law 
(unless  such  proceedings  are  instituted  by 
the  landowner) ;  and  in  case  of  failure  so  to 
do  the  possession  of  the  real  estate  by  the 
company  for  railroad  or  other  purpose  will 
be  Illegal,  and  ejectment  may  be  main- 
tained by  the  landowner.  HulJ  v.  Chicago, 
B.  tt  Q.  R.  Co.,  21  Neb.  371  (32  N.  W.  162). 

10.  (18S9.)  The  owner  cannot  maintain 
ejectment  for  land  upon  which  a  corpora- 
tion has,  with  his  prior  assent  or  subsequent 
acquiescence,  constructed  and  put  In  opera- 
tion a  railroad  used  by  it  In  its  business  as 
a  common  carrier.  Chicago.  B.  *i  Q-  R.  Co. 
V.  Englehart,  57  Neb.  444  (77  N.  W.  1092) 

Title  to  support  action. 

11.  (1876.)  A  plaintiff  in  ejectment  must 
recover,  if  at  all,  on  the  strength  of  his  own 
title;  he  cannot  rely  on  the  wealtness  of  the 
title  of  his  adversary.  Butler  v.  DavU  5 
Neb.  621;  (1892)  Gregory  v.  Kenyan,  34 
Neb.  640  (52  N.  W.  685);  (1894)  Bigler  v. 
Baker.  40  Neb.  325  (58  N.  W.  1026;  24  L.  R. 
A.  255);  (1896)  Omaha  Real  Estate  d-  Trust 
Co.  V.  Eragsmw.  47  Neb.  592  (66  N.  W. 
658);  (1889)  Buck  v.  Gage,  27  Neb.  306  (43 
N.  W.  110);  (1898)  Comstock  v.  Kcrwin,  57 
Neb.  1  (77  N.  W.  387);  (1901)  Ahhott  «, 
Coates,  62  Neb.  247  (86  N.  W.  1058):  (1905) 
Smith  V.  Curtice,  73  Neb.  167  (102  N.  W. 
241;  106  N.  W.  460). 

12.  ( 1881 ) .  A  plaintiff  in  ejectment 
must  possess  a  legal  estate,  and  be  entitled 
to  the  possession  of  the  premises  sought  to 
be  recovered.  Dale  v.  Hunneman,  12  Neb. 
221  (10  N.  W.  711). 

13.  (1S85.)  A  tax  certificate  alone  is  no 
evidence  of  title  to  land,  nor  Is  it  even 
when  connected  with  proof  of  a  demand 
upon  the  proper  officer  for  a  deed,  liudden 
V.  Hansen.  17  Neb.  354  (22  N.  W.  766). 

14.  (1S94.)  The  plaintiff  in  ejectment 
need  not  prove  title  as  against  the  whcle 
world.  It  is  sufficient  if  he  prove  a  title 
good  as  against  the  defendant.  Carson  v. 
Dwndaa,  39  Neb.  503  (58  N.  W.  141). 

15.  (1S95.)  One  tenant  In  common  can- 
not maintain  an  action  of  ejectment  in  his 


own  name  for  t&e  entire  premises.  John- 
son  V.  Hardy,  43  Neb.  368  (61  N.  W.  624; 
47  Am.  St.  Rep.  765). 

16.  (1896.)  A  plaintiff  in  ejectment 
must  recover  upon  the  strength  of  his  own 
title,  but  this  does  not  mean  that  he  is  re- 
quired to  prove  a  title  as  against  the  whole 
world;  it  is  sufficient  If  he  prove  title  good 
as  against  the  defendant.  Lantry  v.  Wolff. 
49  Neb.  374  (68  N.  W.  494). 

17.  (1896.)  A  plaintiff  In  ejectment,  to 
recover,  must  show  a  legal  estate  to  the 
premise  tor  which  he  sues,  hut  the  evidence 
of  this  legal  estate  need  not  he  a  perfect  legal 
paper  title.  Lantry  v.  Wolff,  49  Neb.  374 
(68  N.  W.  494). 

18.  (1897.)  Where  a  father  has  a  life 
estate  of  curtesy  in  land,  with  remainder  In 
his  son,  and  falsely  represents  himself  as 
guardian  for  his  son  and  sells  the  j^^lses 
under  a  license  thus  obtained,  giving  a  deed 
purporting  to  convey  the  whole  estate,  and 
afterwards  executes  a  quitclaim  deed  to  his 
son,  the  son,  since  be  claimed  through  the 
qultclam  instead  of  as  heir  to  the  remain- 
der, cannot  on  becoming  of  age  maintain 
ejectment  against  the  purchaser  at  the  al- 
leged guardian  sale.  Wells  v.  Steckelberg. 
52  Neb.  597  (72  N.  W.  865;  66  Am.  St.  Rep. 
S29). 

19.  (1906.)  A  bolting  branch  of  a  church 
organization  has  not  such  interest  In  the 
church  property  as  will  support  ejectment, 
against  the  remaining  body  ttat  Is  fuIfllHng 
the  trust  under  which  It  holds  the  property. 
Zion  Evangelical  Lutheran  Church  v.  8t. 
John  Evangelical  Lutheran  Church,  75  Neb. 
774  (106  N.  W.  1010). 

20.  (19C7.)  In  an  action  of  ejectment, 
when  the  plaintiff's  testimony  shows  defend- 
ant in  possession  of  the  disputed  lands  un- 
der a  claim  of  ownership,  plaintiff  must 
then  recover  on  the  superiority  of  his  title, 
^nd,  if  he  relies  on  a  record  or  paper  title, 
he  must  show  a  regular  chain  of  title  from 
the  government,  or  from  some  grantor  in 
possession,  or  from  a  common  source  from 
which  each  of  the  litigants  claims.  Runkle 
V.  Welty.  78  Neb.  571  (111  N.  W.  463). 

21.  (19C7.)  Where,  in  an  action  in  eject- 
ment, the  plaintiff's  chain  of  paper  title  does 
not  reach  back  to  the  sovereign,  or  to  a 
common  source  from  which  both  parties 
claim,  he  must  prove  that  he,  or  at  least 
one  of  the  grantors  In  his  chain  of  title,  had 
at  some  time  been  in  possession  of  the  prem- 
ises before  he  can  recover.  Runkle  v.  Welty^ 
78  Neb.  574  (113  N.  W.  160). 
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■     ■-  Advene  posgeBBion. 

22.  ( 1S93. )  A  plaintiff  In  ejectment, 
claiming  title  to  the  lands  sued  for  by  rea- 
son of  ten  years'  adverse  possession  thereof, 
to  prevail,  must  prove  a  continuous  posses- 
sion of  said  property  under  a  claim  of  own- 
ership in  himself,  and  that  such  possession 
was  actual,  visible,  notorious,  exclusive,  and 
adverse  to  the  owner  of  the  legal  title.  Smith 
V.  Hitchcork,  38  Neb.  104  (  56  N.  W.  791). 

23.  (1901.)  Actual  prior  possession  alone 
is  sufHrie'it  to  entitle  one  to  maintain  eject- 
ment against  another  who  is  a  mere  tres- 
passer. Robinson  v.  Gantt,  1  Unof.  61  (95 
N.  W.  5(lo). 

24.  (1901.)  Evidence  that  shovs  a  plain- 
tiff In  ejectment  has  had  actual  possession, 
under  a  void  tax  deed,  for  more  than  the 
statutory  period,  shows  such  prior  posses- 
sion as  will  entitle  him  to  maintain  his  ac- 
tion against  a  mere  trespasser.  Robinton 
V.  Oantt,  1  Unof.  61  (95  N.  W.  506). 

25.  (1902.)  A  naked  trespasser  cangsin 
no  right  as  against  one  In  peaceable  posses- 
sion, and  former  peaceable  possession  Is  suf* 
flclent  evidence  of  title  to  maintain  eject- 
ment McBride  v.  Whitaker,  66  Neb.  137 
(90  N.  W.  966). 

 Title  by  forfeiture. 

26.  (1903.)  On  breach  of  a  condition  in 
a  deed  that  no  Intoxicating  liquors  should 
be  kept  or  sold  on  the  premises,  the  grantor, 
if  living,  or.  If  dead,  his  heirs,  may  claim  a 
reversion  of  the  estate  and  can  maintain  an 
action  In  ejectment  to  recover  It  Jetter  v. 
Lyon,  70  Neb.  429  (97  N.  W.  596). 

 Bqttitable  title. 

27.  (1872.)    An  action  for  the  recovery 

of  real  property  under  the  code  can  only  be 
supported  by  showing  a  legal  title  In  the 
plaiotifT  as  contra-dlstlngulsbed  from  an 
equitable  title.  Morton  v.  Oreen,  2  Neb.  441. 

28.  (1872.)  The  holder  of  a  reGelTer*^ 
certificate  cannot  after  the  entry  upon 
which  the  paper  was  Issued  has  been  can- 
celed, maintain  an  action  of  ejectment;  for 
he  has  only  an  equitable  title;  and  this  not- 
withstanding section  411  of  the  code  of  civil 
procedure,  making  such  certificate  proof  of 
title  equivalent  to  a  patent  against  all  but 
the  holder  of  an  actual  patent  Morton  v. 
Oreen.  2  Neb.  441;  (1893)  Headtejf  V.  COff- 
man,  38  Neb.  68  (56  N.  W.  701). 

29.  (1892.)  A  mortgage  cannot  main- 
tain ejectment  to  recover  possession  of  real 
estate.  Malloy  v.  Malloy,  35  Neb.  224  (52 
N.  W.  1197). 


80.  (1S92.)  A  party  who  holds  onder  t 
contract  for  the  purchase  of  real  eataie  is 
not  In  law  deemed  possessed  of  a  legtl  es- 
tate in  the  premises,  and,  unless  antborlied 
by  statute,  cannot  maintain  ejectment.  Jfal- 
Joy  V.  Malloy,  35  Kzh.  224  (52  N.  W.  1197). 

31.  (IS93.)  /  Whfre  the  entry  upon  vMdi 
a  receiver's  certificate  was  fssu^l,  has  been 
canceled,  the  authority  of  the  commlasione! 
of  the  land  office  to  cancel  the  entry  is  not 
material.  The  refusal  of  the  governmeDi. 
whether  rightful  or  wrongful,  to  coovey  the 
legal  title  to  the  entryman.  preTents  him 
from  maintaining  ejectment  against  one  in 
possession  under  a  subsequent  entry.  Had- 
ley  V.  Coffman.  38  Neb.  68  (66  N.  W.  7(»1). 

'Title  from  common  aoxae^. 

32.  (1888.)  Evidence  that  a  plalntta 
purchased  from  the  same  source  as  did  tlie 
defendant,  hut  some  time  after  and  for  & 
valuable  consideration,  but  before  defendul 
recorded  his  deed.  Is  sufficient  to  Eustaln  ■ 
finding  for  plaintiff.  JTennard  v.  DiWe.  U 
Neb.  179  (58  N.  W.  793). 

33.  (1902.)  Where  title  is  derived  from 
a  common  source,  plaintiff  In  an  action  of 
ejectment  need  only  show  title  from  this 
common  source  to  enable  him  to  recover  on 
the  strength  of  his  own  title.  '  McCarthy  r. 
Birmingham.  2  Unof.  724  (89  N.  W.  1003). 

■  Administrator. 

34.  (1889.)  Under  section  202  of  chip- 
ter  23  of  (Compiled  Statutes,  an  administta- 
top  of  an  l&t«itate's  estate  may  maintain  u 
action  of  ejectment  for  the  recovery  and  pos- 
session of  real  property  for  the  necesiuT 
purposes  of  administration.  Dundof  r.  Cv- 
ton.  27  Neb.  634  (43  N.  W.  399). 

35.  (1894.)  An  administrator  may.  dor 
Ing  the  period  of  administration,  naintati 
ejectment  against  the  grantees  of  his  dece- 
dent's heirs.  His  possessory  Interest  luder 
chapter  23,  section  202,  Complied  Statntea, 
is  sufficient  to  sustain  such  action.  Carso* 
V.  DunOat,  39  Neb.  603  (58  N.  W.  141). 

Heir  or  deriaaa. 

36.  (1886.)  Where  real  «tate  is  devtsel 
to  take  effect  upon  the  death  of  a  pirty 
named,  who  has  a  life  estate  in  tlie  preo- 
ises.  a  party  dalmtng  under  the  will  ii  u 
action  of  ejectment  must  prove  the  terndai- 
tion  of  the  life  estate.  Kirk  v.  Bovti^,  29 
Neb.  260  (29  N.  W.  928). 

37.  (1898.)  An  heir  may  bring  ni 
maintain  an  action  of  ejectment  relative  to 
lands  of  which  his  ancestor  died  Klfed 
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against  any  and  all  persons  except  the  ad- 
ministrator of  the  estate  and  such  as  have 
a  right  or  rights  thereto  derived  from  the 
administrator,  and  this  the  heir  may  do 
during  the  pendency  of  the  administration 
proceedings  and  prior  to  final  settlement 
or  any  decree  of  distribution.  Lewon  v. 
Heath.  53  Neb.  707  (74  N.  W.  274). 

38.  ( 1901. )  A  devisee  may  prosecute 
ejectment,  for  the  lands  devised  to  him,  dur- 
ing the  pendency  of  probate  proceedings. 
Beer  v.  Plant,  1  Unof.  372  (96  N.  W.  348). 

Bight  of  plaintiff  to  possesBion. 

39.  (1906.)  An  action  In  ejectment,  de- 
nominated by  the  code  "an  action  for  the  re- 
covery of  real  property,"  can  be  maintained 
only  by  one  who  has  both  a  legal  estate  in 
and  a  right  to  the  Immediate  possession  of 
the  demanded  lands.  Zion  Evangelical  Lu- 
theran Church  V.  St.  John's  Evangelical 
Lutheran  Church,  75  Neb.  774  (106  N.  W. 
1010). 

Defenses. 

40.  ( 1881.)  Where  defendant  entered 
Into  the  possession  of  real  property  under  a 
lease,  remained  In  possession  for  several 
years,  and  an  offer  of  sale  was  made  and 
accepted,  but  no  part  of  the  consideration 
paid  or  tendered,  the  mere  fact  that  he  had 
made  valuable  Improvements  upon  the  prem- 
ises constitutes  no  defense  to  an  action  for 
the  possession.  If  bis  case  Is  within  the  pro- 
visions of  the  occupying  claimants'  act.  be 
may  still  apply  for  relief  as  to  the  value  of 
such  improvements.  Dale  v.  Hunneman;  13 
Neb.  221  (10  N.  W.  711). 

41.  (1882.)  Ejectment  will  not  lie  against 
the  holder  of  a  mortgage  who  purchases  from 
an  appraiser  of  the  premises,  who  bought  at 
a  sum  greatly  below  the  actual  value,  al- 
though collusion  between  such  parties  Is 
shown.  McKeigJian  v.  Hopkins,  14  Neb.  361 
015  N.  W.  711). 

42.  (18S7.)  Where  proceedings  to  con- 
demn real  estate,  instituted  and  carried 
through  by  a  railroad  company,  are  so  de- 
fective as  to  be  void  for  want  of  jurisdiction, 
such  proceeding  will  afford  no  defense  to  an 
action  of  ejectment  Instltued  hy  the  land- 
owners to  recover  the  possession  of  the  lanJ 
taken  and  occupied  by  the  railroad  for  right 
of  way  purposes.  Hull  v.  Chicago,  B.  d  Q.  R. 
Co.,  21  Neb.  371  (32  N.  W.  162). 

43.  (1895.)  The  defendant  in  an  action 
of  ejectment  may  Interpose  any  defense,  legal 
or  equitable,  the  effect  of  which  is  to  nega- 
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tlve  the  plaintiff's  right  of  possession.  Wort- 
«er  V.  Lucas,  44  Neb.  759  (62  N.  W.  1108). 

——— Adverse  possession. 

44.  (1888.)  Where  plainUffs  In  eject- 
ment claim  title  through  their  father,  his 
death  and  their  minority  will  not  arrest  the 
running  of  the  statute.  Bardy  v.  Riddle,  24 
Neb.  670  (39  N.  W.  841). 

46.  (1890.)  An  action  for  the  recovery 
of  the  title  or  possession  of  lands,  tene- 
ments or  hereditaments  can  only  be  brought 
within  ten  years  after  the  cause  of  such  ac- 
tion shall  have  accrued.  Fitzgerald  v. 
Brewster,  31  Neb.  51  (47  N.  W.  475). 

46.  (1894.)  Where,  in  an  action  of  eject- 
ment, title  has  been  adjudicated  In  the  plain- 
tiff, but  the  defendant  In  possession  de- 
creed to  have  a  lien  upon  the  land  and  the 
land  ordered  sold  to  satisfy  it,  the  purchaser 
at  a  sale  under  such  decree  cannot.  In  a  sub- 
sequent action  of  ejectment  against  him. 
tack  the  prior  possession  of  the  lienors  to 
his  own  possession,  subsequent  to  the  sale, 
for  the  purpose  of  establishing  a  title  by  ad- 
verse possession  against  another  who  claims 
under  the  same  source  of  title  as  the  plain- 
tiff in  the  action  where  the  sale  was  had. 
Carson  v.  Dundas,  39  Neb.  503  (58  N.  W. 
141). 

 Equitable  defenses. 

47.  (1872.)  Fraud  may  be  shown  In  an 
action  of  ejectment  to  avoid  a  deed.  Franfc- 
lin  V.  Kelley,  2  Neb.  79. 

48.  (1S77.)  Under  the  code,  an  equitable 
defense  may  be  set  up  In  an  action  of  eject- 
ment.  Stalnaker  v.  Morrison,  6  Neb.  364. 

49.  (1881.)  In  an  action  by  the  holder 
of  the  title  In  fee  for  the  recovery  of  real 
property,  the  defendant  may  Interpose  an 
equitable  defense.  But  to  avail  him  his  equity 
must  be  superior  to  that  of  the  plaintiff. 
Blazier  v.  Johnson,  11  Neb.  404  (9  N  W.  643). 

50.  (1893.)  Where  the  evidence  shows 
that  defendant  bought  a  city  lot  from  plain- 
tiff in  the  belief  that  a  street  was  to  be 
eighty  feet  in  width,  and  would  border  on 
one  side  of  the  lot,  and  was  bo  represented 
by  plaintiff,  the  grantor,  when  in  fact  ths 
street  was  reduced  to  slxty-slx  feet  in  width, 
a  judgment.  In  ejectment,  for  plaintiff  will 
be  set  aside.  Emery  v.  Johnson,  37  Neb.  53 
(55  N.  W.  225). 

51.  ( 1907. )  An  equitable  defense  may 
be  Interposed  in  an  action  In  ejectment,  but 
one  who  seeks  the  Intervention  of  a  court 
of  equity  must  offer  to  do  equity  before  he 
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is  entttled  to  equitable  relief,  whether  he  he 
plaintiff  or  defendant.  Union  Stock  Yards 
Sat.  Bank  v.  Day.  79  Neb.  845  (113  N  W 
530). 

'  EstoppeL 

52.  (1884.)  Where  a  director  and  large 
stockholder  in  a  railroad  company  knowingly 
permitted  said  company  to  construct  its 
track  across  his  land,  and.  without  object- 
ing or  seeking  to  bave  compensation  thero- 
for,  allowed  it  to  remain  for  seven  years, 
during  which  time  bonds  were  Issued  by  th-? 
company  and  foreclosed  and  the  property  of 
the  company  sold  thereunder,  he  caiiDot  main- 
tain an  action  of  ejectment  against  the  pur- 
^■haser.  Omaha  &  y.  W.  R.  Co.  v.  Redick, 
Iti  Neb.  313  (20  N.  W.  309). 

53.  (1893.)  Where  one  in  possession  of 
land  under  an  executory  contract  for  the  pur- 
chase of  the  same  conveys  to  a  railroad  com- 
pany a  strip  of  said  land  for  Ita  right  of 
way,  and  afterwards  by  mesne  assignments 
of  the  Interest  of  the  respective  holders  of 
said  executory  contract,  the  right  to  a  deed 
thereunder  vests  In  one  who  takes  such  an 
pssiKnment  and  a  deed  thereunder  with  full 
knowledge  of  the  conveyance  of  said  right 
of  way  and  of  the  operation  of  a  railroad 
line  thereon  for  almost  ten  years,  with  full 
acquiescence  of  all  parties  concerned,  It  wa^ 
properly  adjudged  by  the  district  court  that 
ejectment  would  not  lie  In  favor  of  the 
holder  of  such  deed  against  said  railroad 
company  for  the  possession  of  said  right  of 
way  strip.  Stratton  v.  Omaha  iB  R.  Y.  R.  Co 
37  Neb.  477  (55  N.  W.  1058). 

 Set-off  and  counter-claim. 

Pleading  set-off  or  counter-claim,  see  post 

n  72,  73. 

54.  (1890.)  A  counter-claim  based  on  a 
contract  of  purchase,  being  in  the  nature  of 
a  cross-action,  the  defendant  is  not  com- 
pelled to  Interpose  it  In  an  action  of  eject- 
ment as  a  defense.  If  he  so  elect  he  may 
'ring  a  separate  action  to  enforce  the  con- 
tract, subject,  however,  to  a  llafclllty  to  pay 
the  costs  In  the  second  case.  VppfaH  v. 
Woermann.  30  Neb.  189  (46  N.  W.  419). 

.55.  (1903.)  In  an  action  of  ejectment  an 
offset  for  board  and  maintenance  of  the 
plaintiff  by  the  defendants  cannot  properly 
be  Introduced;  It  being  pleaded  merely  as  an 
account  and  not  shown  to  have  any  direct 
connection  with  plaintiff's  canse  of  action 
for  possession  of  land  and  for  rents  and 
profits.  White  V.  Whitney.  68  Neb.  739  (9J 
N.  W.  1012). 


Pendency  of  other  action  or  proceeding. 

56.  (1902.)  An  action  in  ejectment  can 
not  be  maintained  during  the  pendency  of  a 
prior  action  In  equity  between  the  same  par- 
lies. In  which  plaintiff  alleges  that  defendant 
wrongfully  holda  possession  of  the  same 
property  from  the  plaintiff  and  asks  to  en- 
join the  defendant  from  excluding  the  ptaln- 
tffC  therefrom.  Skaughnessy  v.  St.  Andrew's 
Church.  63  Neb.  798  (89  N.  W.  263). 

Joinder  of  causes  of  action  or  proceedings. 

57.  (1882.)  A  cause  of  action  to  recover 
the  possession  of  land,  and  for  rents  aad 
profits,  may  be  joined.  Sarratl  v.  Gray,  12 
Neb.  543  (11  N.  W.  851). 

58.  (1892.)  An  action  of  ejectment, 
under  our  practice,  may  be  joined  with  one 
to  recover  rents  and  profits.  Fletcher  o. 
Brown,  35  Neb.  660  (63  N.  W.  577). 

XL  PASTIES  pBOCESa 
Right  of  administrator  to  malntala  eject- 
ment, see  Executors  and  Administrators. 
§255. 

Parties  plaintiff. 

59.  (1880.)  In  ejectment  by  a  tenant  in 
common  against  a  mere  disseizor  to  recover 
possession  of  undivided  premises  he  may 
maintain  the  action  In  his  own  name.  If  no 
objection  la  made  for  defect  of  parties.  As 
the  recovery  of  possession  inures  to  the  ben- 
efit of  all,  a  failure  to  plead  a  defect  of 
parties  plaintiff  is  a  waiver  of  that  objection. 
Crook  V.  Vandevoort,  13  Neb.  505  ( 14  N.  W. 
470). 

60.  (1886.)  Tenants  in  common  may 
join  In  an  action  for  the  possession  of  real 
estate  held  by  one  without  title,  or  ihey 
may  sue  severally  and  recover  according  to 
their  several  interests.  Mattis  v.  Boggs,  19 
Neb.  698  (28  N.  W.  325). 

Parties  defendant. 

61.  (1889.)  In  an  action  of  ejectment  to 
recover  the  possession  of  real  estate  all 
occupants  of  the  premises  must  be  made  de- 
fendants, to  be  concluded  by  the  judgment 
unless  some  of  such  occupants  are  so  in 
privity  with  one  or  more  co-defendants  thst 
a  judgment  against  such  co-defendant  will 
be  conclusive  upon  them.  Tarkington  v. 
Link,  27  Neb.  826  (44  N.  W.  35). 

62.  (1892.)  An  action  to  recover  the  pos- 
session of  land  may  be  brought  against  those 
in  possession  thereof  although  some  of  the 
parties   may   be  absent   from   the  state. 
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Omaha  d  F.  L.  d  T.  Co.  v.  Parker,  33  Neb. 
775  (51  N.  W.  139;  29  Am.  St.  Rep,  506). 

Trocesa. 

63.  (1893.)  Under  sections  51  and  77  of 
the  code  our  statutory  action  of  ejectment 
may  be  brought  against  a  non-resident  and 
service  obtained  by  publication.  Lantry  v. 
Parker,  37  Neb.  353  (55  N.  W.  962). 

m.  FLEAsnra  and  evzdencz. 

Petition. 

64.  (1879.)  In  a  petition  to  recover  real 
property  it  Is  not  necessary  to  use  the  very 
expressions  declared  by  section  626  of  the 
code  of  civil  procedure  to  be  sufficient  in 
stating  the  cause  o{  action,  but  any  other 
language  of  equivalent  Import  may  be  em- 
ployed. Dunn  V.  Remington,  9  Neb.  82  (2  N. 
W.  230). 

65.  (1892.)  In  an  action  of  ejectment  to 
recover  certain  real  estate  which  the  peti- 
tion described  by  metes  and  bounds,  com- 
mencing at  the  southeast  corner  of  the 
northwest  quarter  of  the  northwest  quarter 
of  a  specified  section,  town,  and  range,  a 
motion  to  make  the  petition  more  definite 
and  certain,  by  requiring  the  plaintiff  to 
set  forth  therein  by  some  definite  landmark 
or  survey  where  said  corner  is  situated,  was 
AeW  properly  overruled.  Mills  v.  Traver,  33 
Neb.  292  (53  N.  W.  67). 

66.  (1896.)  In  an  action  of  ejectment 
under  the  provisions  of  the  code  of  civil 
procedure  it  must  be  alleged  in  the  petition 
that  the  plalntifT  is  entitled  to  the  possession 
of  the  premises  sought  to  be  recovered. 
Oeorge  v.  McCullwtgh' Neb.  680  (67  N.  W. 
758). 

67.  (1903.)  Where  the  petition  In  an 
ejectment  suit  contains  a  particular  descrip- 
tion, by  courses  and  distances,  of  the  land 
sought  to  be  recovered,  such  description  will 
prevail  over  a  general  statement  that  the 
land  is  a  part  and  parcel  of  a  certain  lot. 
Cvshing  v,  ConncM,  4  TTnof.  669  (95  N.  W. 
856). 

Answer. 

68.  (1894.)  In  an  action  of  ejectment  an 
answer  denying  plaintiff's  title,  averring 
title  In  the  answering  defendant,  and  alleg- 
ing that  defendant's  title  had  been  divested 
by  legal  proceedings  and  a  Judicial  sale,  and 
that  tbe  purchaser  had  been  put  in  posses- 
sion and  defendant  ousted,  amounts  to  a 
disclaimer  of  title  and  a  denial  of  possession. 
Carson  v.  Vunatu,  39  Neb.  603  (68  N.  W. 
141), 


69.  ( 1902.)  An  answer  denying  that 
plaintiff's  testatrix  on  a  date  named  "was 
the  owner  In  fe^  simple  and  entitled  to  pos- 
session" of  the  land  In  controversy,  and  de- 
nying that  she  died  "on  or  about"  said  date, 
being  consistent  with  ownership  after  said 
date  and  before  she  died,  and  also  with  own- 
ership before  and  at  said  date,  subject  to  a 
right  of  possession  In  someone  else,  does  not 
put  the  plaintiff  upon  proof  of  title.  Knight 
V.  Denman,  64  Neb.  814  (90  N.  W.  863). 

70.  (1903.)  The  denial  of  an  allegation 
that  "Helena  V.  W.  Knight,  on  and  prior 
to  the  25th  day  of  April,  1898,  was  the 
owner  In  fee  simple  and  entitled  to  the 
possession  of  certain  premises.  In  ipsis 
verbis,  accompanied  by  a  plea  that  prior  to 
October  25,  1898,  defendant  bad  acquired 
title  to  the  premises  by  adverae  possession, 
and  accompanied  by  a  denial  that  tbe  plain- 
tiff, who  was  claiming  as  executor  of  Helena 
V.  W.  Knight,  had  title  or  right  of  posses- 
sion, and  accompanied  by  specific  denials 
of  plaintiffs  alleged  executorship,  of  the 
death  of  Helena  V.  W.  Knight,  and  of 
plaintiff's  right  in  the  premises,  does  not 
deny  the  antecedent  title  of  Helena  V.  W. 
Knlghti  Knight  v.  Denman,  68  Neb.  383 
(94  N.  W.  622). 

71.  (1907.)  The  action  was  ejectment, 
the  plaintiff  claiming  a  legal  estate  In,  and 
a  right  to,  the  possession  of  the  premises. 
The  answer  alleged  facta  constituting  ad- 
verse possession  of  the  premises  for  more 
than  ten  years  prior  to  the  commencement 
of  the  action,  but  contained  no  express  de- 
nial of  plaintiff's  title.  The  case  was  tried 
without  objection  made  in  any  way  to  the 
Bufflciency  of  the  answer  to  put  In  Issue 
the  plaintiff's  legal  title.  Held,  That,  if  the 
facts  set  out  in  the  answer  were  not  In 
themselves  a  sufficient  denial  of  tbe  plain- 
tiffs title,  the  further  fact  that  the  case 
was  tried  on  its  merits,  without  objection 
made  by  the  plaintiff,  and  on  tbe  theory 
that  his  legal  title  was  put  In  Issue  by 
the  pleadings,  should  now  estop  him  from 
raising  the  question.  Dredla  v.  Patz,  78 
Neb.  506  (111  N.  W.  136). 


Set-off  and  counter-claim. 


72.  (1881.)  If  a  defendant  In  ejectment 
seek  affirmative  relief,  such  as  to  enforce 
a  contract  which  does  not  give  him  the 
rigbt  to  the  possession,  but  does  give  him 
the  right  to  demand  a  specific  execution  of 
the  contract,  upon  which  the  right  to  con- 
tinue In  possession  depends,  he  must  plead 
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the  facts  entitling  him  to  such  relief.  2>ate 

V.  Hunneman,  12  Neb.  221  (10  N.  W.  711). 

73.  (1900.)  A  defendant,  In  answer  to  a 
petition  In  ejectment,  may  show,  by  his 
pleading,  that  he  is  the  equitable  owner  of 
tbe  property  and  entitled  to  afflrmatlve  re- 
lief. Sutton  V.  Button,  60  Neb.  400  (  83  N. 
W.  200). 

Amendments. 

74.  (1886.)  A  petiUon  in  ejectment 
may  be  amended  to  be  a  petition  to  re- 
deem, tbe  object  In  both  cases  being  to 
recover  the  land.  McKeighan  v.  Hopktnt, 
19  Neb.  33  (26  N.  W.  614). 

75.  (1888.)  Where  a  Judgment  is  ren* 
dered,  In  ejectment,  for  plaintiff,  leaving  a 
Hen  to  defendant  for  any  taxes  he  may 
have  paid,  such  defendant  may  amend  his 
answer  so  as  to  present  sucb  equities. 
Qriffey  v.  Eennard,  24  Neb.  174  (38  N.  W. 
791). 

76.  (1895.)  Plaintiff  brought  an  action 
in  ejectment,  and  tbe  defendant  pleaded  a 
contract  entered  Into  by  plaintiff  for  the 
sale  for  the  premises  and  demanded  affirm- 
ative equitable  relief.  The  ptalntlfT  was 
permitted  to  file  an  amended  pleading, 
changing  the  form  of  the  action  from  eject- 
ment to  that  of  foreclosure  of  the  contract 
Held.  Not  reversible  error.  Rcroggin  v. 
JohMHon,  45  Neb.  714  (154  N.  W.  236). 

Evidence  admissible  under  pleadings. 

77.  ( 1888. )  In  ejectment  by  vendee 
against  vendor,  the  only  defenses  presented 
by  the  answer  were  a  general  denial  of  the 
allegations  of  the  petition,  and  a  plea  of 
statute  of  limitations.  On  the  trial  defend- 
ant sought  to  prove  that  he  had  not  been 
paid  the  consideration  for  which  he  sold 
the  land.  The  testimony  was  excluded. 
Held,  Correct  as  said  issue  was  not  raised, 
and  no  equities  were  presented  by  the  an- 
swer. Colvin  V.  Republican  Valley  Land 
Ass'n.  23  Neb.  75  (36  N.  W.  361;  8  Am.  St. 
Rep.  114). 

7S.  (1890.)  In  ejectment  under  the 
statute  the  defendant  under  a  general  de- 
nial may  prove  an  equity  which  negatives 
the  plaintiff's  right  to  the  possession. 
Vppfalt  V.  Woermann,  30  Neb.  189  (46  N.  W. 
419). 

79.  (1892.)  In  an  action  of  ejectment, 
under  a  general  dental,  the  defendant  may 
show  that  a  deed  In  plaintiff's  chain  of 
tltl^  was  procured  by  fraud  and  undue 
means.  StaJey  v.  Houael,  35  Neb.  160  (52 
N.  W.  888). 


80.  (1897.)  In  an  action  of  ejectmat 
under  an  answer  denying  plaintiff's  title 
and  Fight  of  xtossession  to  the  premises,  the 
defendant  may  show  title  In  himself  by  ad- 
verse possession.  Fink  v.  Dawson,  52  Neb. 
647  (72  N.  W.  1037). 

81.  (1897.)  Evidence  to  prove  adverse 
possession  is  admissible  under  a  ^neral 
denial  of  plaintiff's  title.  Oldig  v.  Fitk. 
53  Neb.  156  (73  N.  W.  661);  (1900)  Ifurmy 
V.  Romine,  60  Neb.  94  (82  N.  W.  318); 
(1904)  Link  v.  Camp&ell.  72  Neb.  310  (101 
N.  W.  939) 

82.  (1901.)  A  defendant  In  the  actual 
occupancy  of  land  may  show  under  a  gCD- 
eral  denial  that  be  Is  the  equitable  owner. 
Pinkham  v.  Pinkham,  61  Neb.  336  (gS  N. 
W.  286). 

Burden  of  proof. 

83.  (1887.)  In  an  action  of  ejectment, 
K-tipro  '•e^'-ndant  relies  upon  the  statute  <tf 
limitations,  the  burden  is  on  him  to  show 
tnat  bis  possession  has  been  contlDuoos, 
adverse,  hostile  and  exclusive,  during  the 
ten  years  last  preceding  the  commencement 
of  the  action.  Weeping  Water  v.  Reed.  SI 
Neb.  261  (31  N.  W.  797). 

84.  (1902.)  In  an  action  of  ejectment, 
where  the  defendant  pleads  adverse  pos- 
session, and  the  plaintiff  In  reply  pleads  tlie 
insanity  of  his  ancestor  to  defeat  tbe 
statute,  plaintiff  must  show  by  a  preponder- 
ance of  the  evidence  that  hla  ancestor  to 
insane  with  refermce  to  the  subject  matter 
of  the  controversy,  and  that,  owing  to  the 
Insanity,  his  ancestor  allowed  others  to  as- 
sert title  to  his  property,  taking  no  precau- 
tion to  protect  tbe  same,  and  tbat  sucb 
Insanity  was  continuous  from  the  time  d^ 
fendant  went  into  possession  until  a  time 
less  than  ten  years  prior  to  the  commence- 
ment of  the  action.  CTorJee  o.  7nrin,  63 
Neb.  539  (88  N.  W.  783). 

85.  (1901.)  In  an  action  of  ejectmeni. 
where  plaintiff  claims  under  a  sherilTs  deed 
resulting  from  a  mortgage  foreclosure,  to 
which  defendant  was  not  a  party,  and  de- 
fendant In  possession  claims  under  s  prior 
unrecorded  deed  made  by  the  mortgagor, 
the  burden  is  upon  the  plaintiff  to  ibow  that 
he  took  his  mortgage  for  value  and  vitliont 
notice,  actual  or  constructive,  of  defendant's 
tlUe;  and  an  lustmotion  placing  the  bur 
den  on  defendant  to  Aow  want  of  bona  fida 
and  of  notice  on  the  part  of  the  plaintilf.  ia 
prejudicial  error.  Smith  v.  White,  62  NA. 
56  (86  N.  W.  930). 
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AdmlMibillty  of  eridence. 

86.  (1888.)  In  action  of  ejectment, 
where  the  defense  consisted  of  proceedtngs 
under  the  statute  for  the  condemnation  of 
the  pfoperty  to  the  use  of  a  railroad,  the 
fact  of  said  real  estate  being  necessary  to 
said  railroad,  as  affecting  Its  power  to  con- 
demn. Is  ancillary  to  that  of  actual  legal 
condemnation,  and  that  the  latter  not  being 
proved,  evidence  that  said  property  was 
necessary  to  said  railroad  was  properly  ex- 
cluded. Chicago,  B.  d  Q.  R.  Go.  v.  Hull,  24 
Neb.  740  (40  N.  W.  280). 

87.  (1889.)  Where  a  defendant  In  eject- 
ment prayed  as  alternative  relief  that  he 
be  subrogated  to  the  right  of  his  grantor, 
who  held  the  land  under  a  tax  title,  to  a 
return  of  the  money  paid  by  him  for  such 
tax  title,  and  all  subsequent  taxes  paid  by 
him  In  case  of  failure  of  his  title,  the  tax 
title  or  deed  and  receipts  for  subsequent 
taxes  paid  are  admissible  to  establish  the 
amount  of  such  recovery.  Wise  v.  Neioat- 
nejf,  26  Neb.  88  (42  N.  W.  339). 

88.  (1906.)  In  an  action  of  ejectment 
njectlon  of  certain  questions  put  to  platntlft 
calling  forth  statements  as  to  hla  posses- 
sion, when  such  question  Is  Indefinite  as  to 
time,  is  not  error.  Flanagan  v.  Fa1>en»,  77 
Neb.  705  (110  N.  W.  655). 

89.  (1907.)  In  an  action  of  ejection  as 
to  part  Of  a  military  reservation  a  plat 
made  by  a  witness  at  the  Instance  of  ui  at- 
torney is  properly  rejected  from  the  evi- 
dence. Oldfather  v.  Ericaaon,  79  Neb.  1 
(112  N.  W.  .856). 

—   —Title  and  right  to  possession. 

Copy  of  record  of  deed,  as  evidence  ot 
title,  see  Evidence,  SI  168170. 

90.  (1885.)  In  an  action  of  ejectment, 
a  certificate  of  sale  of  the  land  In  question 
for  taxes  was  offered  In  evidence  In  con- 
nection with  an  offer  of  proof  that  a  tax 
deed  on  such  certificate  had  been  demanded 
of  the  county  treasurer  and  refused,  was 
properly  excluded.  Ludden  v.  Hanten,  17 
Neb.  354  (22  N.  W.  776). 

91.  (1892.)  Permitting  the  Introduction 
In  evidence  of  records  of  deeds  duly  re- 
corded, instead  of  requiring  the  originals,  in 
ejectment  trials  for  the  purpose  of  proving 
title,  rests  largely  in  the  dtscretton  of  the 
trial  court  Rupert  v.  Penner,  36  Neb.  587 
(53  N.  W.  598;  17  L.  R.  A.  824). 

92.  (1894.)  When  both  plaintiff  and  de- 
fendant claim  title  from  a  common  source 

36 


evidence  of  the  derivation  ot  title  antecedent 
to  that  common  source  is  immaterial.  Carson 
V.  Dundas,  39  Neb.  503  (58  N.  W.  141). 

93.  (1894.)  In  an  ejectment  suit,  where 
the  defendant  claims  title  by  virtue  of  a 
guardian's  sale  and  conveyance,  the  fact 
of  the  approval  of  the  bond  by  the  Judge 
of  the  court  granting  the  guardian  a  license 
to  sell  may  be  proved  by  the  best  evidence 
attainable.  Myers  v.  JfcGavocft,  39  Neb.  843 
(58  N.  W.  522;  42  Am.  St  Rep.  726). 

94.  (1895.)  In  an  action  of  ejectment 
admissions  of  defendant's  grantor,  that  he 
knew  a  certain  fence  was  not  on  the  line, 
la  not  admissible  against  defendant.  Con- 
solidated Tank  Line  Co,  v.  Pien,  44  Neb. 
887  (62  N.  W.  1112). 

95.  ( 1896.)  A  deed  executed  ana  ac- 
knowledged in  Kansas,  conveying  laud  in 
Nebraska,  is  admissible  In  evidence  In  ejectr 
ment  though  not  witnessed-  Bchields  v.  Hot- 
bach,  49  Neb.  262  (68  N.  W.  524). 

Weight  and  suffldeney  of  evidence. 

Sufficiency  of  evidence  as  to  value  of  Im- 
provements, see  post,  i  168. 

'  ■■"  ■  ■  Identity  and  description  of  property. 

96.  (1888.)  In  order  that  a  plaintiff 
may  recover  real  estate  in  an  action  or 
ejectment,  his  description  of  the  land  In 
dispute  must  be  such  as  would  enable  a 
competent  surveyor  to  locate  It  by  referring 
to  deeds,  writings,  or  known  objects  by 
which  the  exact  land  can  be  Identified. 
Lane  v.  Abbott,  23  Neb.  489  (37  N.  W. 
82). 

97.  (1888.)  Plaintiff  claimed  the  posses- 
sion of  certain  lots  and  blocks  In  lane's  ad- 
dition to  Pleasant  Hill,  describing  them  by 
their  numbers.  The  addition  was  surveyed 
and  platted  in  1871,  after  which  the  pro- 
prietor sold  the  lots  described  in  plaintiff's 
petition,  and  which  bad.  by  mesne  convey- 
ances, been  transferred  to  plaintiff.  Tbe 
plat  is  described  by  the  record  as  being 
south  and  west  of  the  original  town  of 
Pleasant  Hill,  "on  south-east  }  of  section 
9,  town  seven  (7).  range  three  (3)  east, 
Saline  county,  Nebraska."  No  other  de- 
scription, location,  or  monuments  are  given. 
There  Is  no  plat  of  the  original  town  of 
Pleasant  Hill.  The  certificate  of  the  sur- 
veyor described  it  as  "part  N.  E.  i  S.  E.  i. 
Sec.  9,  T.  7.  R.  3  east.  «  •  W.  C.  50 
links,  S.  N.  E.  corner  of  S.  E.  }.  walnut 
stake  2  Inches  square,  one  foot  long,  var.  10 
degrees,  30  minutes  east."    No  other  de* 
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scrlptfoD  or  monuments  are  given.  In  1877 
the  proprietor  sold  and  conveyed  to  defend- 
aot  the  land  on  which  the  survey  had  been 
made,  describing  it  by  the  government  sur- 
vey, and  not  as  a  platted  town.  At  that 
time,  and  prior  thereto,  the  land  was  used 
as  a  farm,  and  has  been  so  used  by  defend- 
ant since  his  purchase,  until  the  commence- 
ment of  this  action.  It  was  heM  that,  as 
the  lota  were  Incapable  of  Identification, 
plaintiff  could  not  recover.  Lane  v.  Abbott, 
23  Neb.  489  (  37  N.  W.  82). 

98.  (1893.)  In  an  action  of  ejectment, 
the  question  involved  being  the  location  of 
a  corner  as  located  by  the  government  aur* 
vey.  surveys  from  known  government  cor- 
ners both  north  and  south  and  east  and 
west  of  the  corner  in  dispute,  by  which  it 
was  located  on  a  line  with  other  corners 
on  both  of  said  lines,  and  each  landowner 
would  thereby  be  given  the  full  amount  of 
land  called  for  by  his  patent,  would  be 
preferred  to  a  survey  which  was  not  begun 
at  a  known  government  comer  aod  lacked 
many  of  the  elements  of  certainty,  and 
which  gave  one  of  the  laudowere  much  more 
than  he  was  entitled  to  under  his  patent, 
and  the  other  lesa  Wood*  v.  Wett,  37  Neb. 
400  (56  N.  W.  30). 

99.  (1896.)  In  an  action  of  ejectment 
the  evidence  as  to  the  boundary  line,  though 
conflicting,  will  sustain  a  Judgment  for  de- 
fendant. Blomgren  v.  Holmqueat,  49  Neb. 
49  (68  N.  W.  382). 

100.  (1903.)  Ehrldence  of  ownership  and 
right  to  the  possession  of  the  south  twenty 
feet  of  lot  155  In  the  village  of  Grafton 
win  not  sustain  a  Judgment  for  the  posses- 
sion of  a  tract  of  land  described  therein  as 
'commencing  eighteen  feet  north  of  the 
southeast  comer  of  lot  155,  running  thence 
east  forty  feet,  thence  north  two  feet,  thence 
vest  forty  feet,  thence  south  on  the  west 
line  of  said  lot  two  feet  to  the  place  of  be- 
ginning, although  there  Is  a  general  state- 
ment therein  that  the  tract  is  a  part  and 
parcel  of  said  lot.  Cashing  v.  Conneaa,  4 
t'nof.  669  (95  N.  W.  855). 

lOOo^  (1908.)  It  is  a  general  rule  that 
only  a  preponderance  of  evidence  Is  re- 
QuIred  to  establish  an  issue  in  civil  actions; 
and  boundary  disputes  furnish  no  excep- 
tion to  this  rule.  Bock  v.  Porterfield,  80 
Neb.  52'i  (114  N.  W.  597). 

-Title  and  right  to  possession. 

Sufficiency  of  evidence  to  show  title  by 
prescription,  see  Adverse  Po9»e$sion,  ii  166- 

175. 


101.  (1882.)  Where  the  evidence  shows 
a  tax  deed  from  the  county  treasurer  and 
a  claim  of  conveyance  to  the  plaintiff  and 
actual  possession  for  a  term  of  years,  ex- 
cept for  a  triangular  strip.  In  possession  of 
defendant,  and  no  evidence  of  defendant's 
title,  the  plaintiff  la  entitled  to  a  Judgment 
In  ejectment.  Simmont  v.  Minick,  12  Neb. 
536  (11  N.  W.  849). 

102.  (1882.)  In  a  real  action  brought  by 
the  heirs  at  law  of  a  deceased  person  against 
one  holding  simply  under  an  Invalid  tax 
deed,  the  seizin  of  the  deceased  ancestor  is 
sufdclently  proved  to  warrant  a  recovery,  by 
showing  his  actual  possession  of  the  prem- 
ises at  the  time  of  his  death.  Spitznagle  v, 
yanheaach,  13  Neb.  338  (14  N.  W.  417). 

103.  (1883.)  In  ejectment,  where  both 
parties  claim  under  the  same  third  person. 
It  is  sufficient  prima  facie  to  prave  the  der- 
ivation of  title  from  him.  without  proving 
his  title.  Barton  v.  Eri&kton,  14  Neb.  164 
(15  N.  W.  206). 

104.  (1886.)  Where  In  an  action  for  the 
recovery  of  real  property  the  answer  of  the 
defendant  put  in  Issue  the  title  of  the 

plaintiff,  but  alleged  no  equitable  defense, 
a  finding  and  Judgment  for  the  plaintiff 
upheld,  on  evidence  showing  title  in  plain- 
tiff, nothwlthstanding  there  was  evidence 
which,  under  proper  allegations.  wou:d 
have  tended  to  establish  an  equitable  de- 
fense. Uppfalt  V.  Nelaon,  18  Neb.  533  (2$ 
N.  W.  362).  [Overmled  In  part.  Staley  v. 
Housel,  38  Neb.  160.] 

105.  (18S6.)  Where  the  defendant  relies 
on  a  deed  of  a  sheriff  on  Judicial  sale,  and 
produces  evidence  to  show  such  a  sale 
but  a  failure  to  deliver  the  deed,  but  It  is 
shown,  also,  tnat  the  deed  had  been  executed 
by  the  sheriff  several  years  after  and  the 
purchase  price  paid,  a  finding  for  such  de- 
fendant is  sustained.  Kingman  v.  Appleget, 
20  Neb.  605  (31  N.  W.  236). 

106.  (1887.)  In  case  sUted  held  that 
plaintiff  had  not  shown  title  to  land  In 
question,  and  judgment  affirmed.  Methodi$t 
Protestant  Church  v.  Johnson,  22  Ndi.  163 
(34  N.  W.  221). 

107.  (1889.)  In  an  ejectment  action,  the 
evidence  falling  to  support  the  defendant's 
title,  a  finding  for  the  plaintiff  is  sustained. 
Daujson  V.  Davison,  26  Neb.  716  (42  N.  W. 
744). 

108.  (1891.)  In  an  action  of  ejectment 
where  a  deed  was  omitted  in  the  chain 
of  the  defendant's  title,  but  there  was  proof 
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tcQdiog  to  show  that  such  a  deed  had.  In 
fact,  been  executed  but  not  recorded,  held, 
that  a  Judgment  in  favor  ot  the  defendant 
ronformed  to  the  testimony  and  Is  affirmed. 
Billingslev  v.  RicketU,  32  Neb.  438  (49  N.  W. 
443). 

109.  {1892.)  Although  the  evidence.  In 
ejectment,  fs  conflicting  as  to  possession  of 
the  land  In  question,  by  reason  of  plowing 
and  setting  out  trees  thereon,  a  finding  that 
possession  by  the  defendant  had  not  been 
exclusive  for  the  statutory  period  Is  sus- 
tained.   MilU  V.  Traver,  35  Neb.  292  (63 

W.  67). 

110.  (1901.)  Evidence  examined,  and 
held  conclusively  to  establish  plaintiff's 
right  to  a  verdict.  Nelton  v.  City  of  Omdha, 
C2  Neb.  823  (88  N.  W.  164). 

m.  (1901.)  Wben,  In  an  action  for  tbe 
trial  of  the  title  to  the  land,  the  deeds,  or 
authenticated  copies  of  them,  constituting 
parts  of  the  chain  of  title  of  one  of  the 
parties,  are  not  contained  In  the  record,  an 
attempt  to  supply  the  deficiency  by  an  "ab- 
stract of  title"  will  be  ineffectual  unless  tbe 
recitals  in  the  latter  document  are  suffi- 
ciently full  and  complete  to  enable  the  court 
(0  make  out,  without  guess  or  Inference,  the 
substantial  nature  and  pni^rt  of  the  in- 
strument supposed  to  be  abstracted  from. 
CuUen  V.  Coney,  1  Unof.  344  (95  N.  W. 
605). 

1 12.  ( 1904.)  In  ejectment,  where  the 
only  defense  la  the  statute  of  limitations 
without  showing  of  any  claim  of  right,  and 

tbe  evidence  tends  to  show  that  defendant 
went  into  possession  as  tenant  of  the  true 
owner  to  whose  rights  the  plaintiff  had  suc- 
ceeded, a  verdict  for  the  plaintiff  will  be 
sustaiudd.  Nelaon  v.  Briabin,  5  Unof.  496 
iifS  N.  W.  1057). 

113.  (1905.)  A  p'aintiff  in  ejectment 
who  shows  title  only  through  a  sheriff's 
deed,  but  falls  to  show  any  title  of  the 
execution  debtor,  cannot  recover.  Smith  v. 
rartice,  73  Neb.  167  (102  N.  W.  241;  106  N. 
W.  460). 

114.  (1907.)  On  the  trial  of  an  action  In 
ejectment,  the  usual  duplicate  receipt  of  a 
receiver  of  a  United  States  land  office,  in  full 
force  and  unlmpeached.  Is  sufficient  evi- 
dence of  title,  except  as  against  one  having 
1  patent  to  the  same  land  or  some  person 
}r  persons  claiming  under  him.  Oldfather 
p.  Ericsson.  79  Neb.  1  (112  N.  W.  356). 

115.  (1907.)    In  an  action  of  ejectment 


by  a  grantee  from  the  original  owner 
against  one  claiming  under  a  contract  of 
purchase  from  the  owner's  son,  evidence 
held  to  sustain  a  Judgment  for  plaintiff. 
Union  Stock  Tarda  Nat.  Bank  v.  Day,  79 
Neb.  846  (113  N.  W.  530). 

IV.  TRIAL,  JUDaXENT  AND  BE  VIEW. 

Bight  to  jury  trial, 

116.  (1900.)  Where  the  answer  to  a 
petition  in  ejectment  presents  an  equitable 
counterclaim  which  is  traversed  by  a  reply, 
the  Issues  of  fact  thus  arising  are  triable 
to  the  court  without  a  jury.  Jetcett  v.  BUieH, 
60  Neb.  173  (82  N.  W.  375). 

117.  (1902.)  A  waiver  of  a  Jury  at  the 
first  trial  in  ejectment  will  not  have  the 
effect  of  precluding  either  party  from  de- 
manding a  jury  at  the  second  trial,  after 
tbe  judgment  rendered  at  the  first  trial  has 
been  set  aside  under  section  630,  code  of 
civil  procedure.  Schumacher  v.  Crane- 
Churchill  Co.,  66  Neb.  440  (92  N.  W.  609). 

118.  (1902.)  Where  an  action  in  eject- 
ment has  been  transferred  to  the  equity 
docket,  going  to  trial  upon  all  the  issues, 
without  demanding  a  Jury  as  to  any  of 
them,  is  a  waiver  of  a  jury  as  to  that  trial. 
Schumacher  v.  Grane-Churchill  Co.,  66  Neb. 
440  (92  N.  W.  609). 

119.  (1902.)  An  order  transferring  an 
action  In  ejectment  to  the  equity  docket  be- 
cause of  equitable  defenses  raised  In  an 
answer,  will  not  preclude  the  moving  party 
from  demanding  that  tbe  purely  legal  issues 
be  tried  by  jury,  if  his  request  for  a  jury 
trial  l8  timely  and  is  insisted  upon.  Schu- 
macher V.  Crane-Churchill  Co.,  66  Neb.  440 
(92  N.  W.  609). 

Appointment  of  receiver. 

120.  (1901.)  A  receiver  will  not  be  ap- 
pointed in  an  action  of  ejectment  to  take 
charge  of  the  property  and  to  collect  rents 
and  profits  before  Judgment  entered.  Smith 

V.  White,  62  Neb.  66  (86  N.  W.  930). 

Instructions. 

121.  (1886.)  In  an  action  of  ejectment 
an  instruction  wholly  disregarding  the 
manner  in  which  the  deed  In  question  was 
obtained,  and  where  the  court  has  already 
instructed  on  that  point,  is  properly  refused. 
Kingman  v.  Appclget,  20  Neb.  605  (31  N. 
W.  235). 

122.  (1889.)  In  an  ejectment  suit  an 
Instruction  that  deeds  and  the  records  of 
the  county  are  sufficient  evidence  to  vest 
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the  title  In  the  plaintiff,  unless  there  has 
been  an  actual  adverse  possession  by  the 
defendant  for  at  least  ten  years  immediately 
preceding  the  cemmencement  of  this  action 
is  proper.  Obemaltt  v.  XAgvr,  28  Neb.  70 
(44  N.  W.  82). 

123.  (1892.)  In  ejectment,  where  It  Is 
claimed  a  deed  to  the  premises-  was  pro- 
cured by  fraud  and  duress,  an  instruction 
that  if  the  Jury  find  the  deed  was  procured 
by  fraud  but  that  a  valuable  consideration 
was  paid,  and  the  grantee's  assignees  took 
without  notice,  the  verdict  should  be  for  him, 
was  properly  refused.  Staley  v.  Houtel,  35 
Neb.  160  (62  N.  W.  888). 

124.  (1894.)  In  an  action  of  ejectment 
where  tlie  plaintiff  attempts  to  show  that 

an  alleged  conveyance  of  the  premises  from 
plaintiff's  grantors  to  defendant  was  in  fact 
executed  by  such  grantors  by  mistake  and 
fraud,  they  believing  they  were  signing 
other  papers,  it  Is  reversible  error  to  refuse 
to  charge  the  jury  that  if  they  find  de> 
fendant's  deed  of  conveyance  to  have  been 
obtained  by  fraud  they  should  find  for  plain- 
tiff. Waldrof  v.  Baggins,  39  Neb.  735  (58 
N.  W.  278), 

125.  (1902.)  Instruction^  In  an  action 
of  ejectment  In  which,  to  a  defense  of  ad- 
verse possession,  plaintiff  pleads  insanity  to 
stop  the  running  of  the  statutes,  held  not  to 
present  the  material  issue  to  the  Jury. 
Clarke  v.  Irwin,  63  Neb.  639  (88  N.  W.  783). 

126.  (1902. )  Where  In  an  action  of 
ejectment  defendants  rely  on  a  paper  title, 
and  also,  as  an  alternative  defense,  upon 
adverse  possession,  an  instruction  which 
defines  the  latter,  though  it  Ignores  the 
former  defense,  is  not  prejudicial  to  plain- 
tiff. Baty  V.  Elrod,  66  Nab.  735  (92  N.  W. 
1032). 

127.  (1903.)  The  fact  that  the  Jury 
were  told  that  an  "equitable  right"  would 
be  no  defense  against  a  "legal  right"  of  the 
plaintiff,  if  it  was  found  that  she  had  one, 
is  not  prejudicial  error  where  no  equitable 
right  to  the  premises  is  either  pleaded  or 
offered  to  be  proved.  White  v.  Whitney,  68 
Neb.  739  (94  N.  W.  1012). 

128.  (1903.)  An  Instruction  which  tells 
the  Jury  that  they  shall  allow  "rental  value" 
of  the  premises  as  "damages  for  witb- 
holding  possession"  is  not  prejudicial  error, 
although  the  petition  of  plaintiff  makes  no 
claim  for  any  damage  aside  from  rents.  Is- 
sues and  profits.  White  v.  Whitney,  68  Neb. 
739  (94  N.  W.  1012). 


129.  (1904.)  In  an  ejectment  case,  title 
by  adverse  possession  may  be  proved  uqiIk 
a  general  denial,  and,  when  such  title  Ib 
one  of  the  defenses  relied  npon  by  the  de- 
fendant, he  is  entitled  to  have  the  Joiy  in 
Btructed  with  reference  to  the  same,  If  any 
competent  evidence  has  been  introduced  to 
support  that  issue,  even  though  the  evldenrp 
may  be  contradicted  or  may  be  considered 
insufficient  by  the  jury.  Link  v.  Campbell. 
72  Neb.  310  (104  N.  W.  939). 

130.  (1904.)  In  an  ejectment  case,  where 
the  defendant's  answer  is  a  general  denit]. 
It  Is  not  error  to  instruct  the  jury  thai  the 
plaintifT  must  recover,  if  at  all,  upon  the 
strength  of  his  own  title  to  the  property, 
and  that  he  cannot  -rely  upon  the  weaknesi 
of  the  defendant's  title.  Link  v.  Camp&ell. 
72  Neb.  310  (104  N.  W.  939). 

131.  (1907.)  In  ejectment  as  to  a  mili- 
tary« reservation  an  instruction  thac  persone 
not  surveyors  who  testify  as  to  exiateaee  of 
government  comers  are  entitled  to  consid- 
eration. Is  not  erroneons.  Oldfa^er  v. 
Bricaaon.  79  Neb.  1  (112  N.  W.  356). 

Bight  to  open  and  close. 

132.  (1903.)  In  an  action  of  ejectmeot 
where  tbe  answer  is  a  general  denial,  an 
offer  by  defendant  to  admit  that  plaintifl 
has  the  record  title,  t>asing  hia  claim  to 
judgment  on  a  title  by  adverse  possessioa, 
does  not  entitle  defendant  to  open  and  close. 
Zweibel  v.  Myen,  69  Neb.  294  (9S  N.  W. 
597). 

Conduct  of  Jury. 

133.  (1894.)  In  ejectment,  where  tbe 
genuineness  of  a  signature  to  a  deed  to  la 
issue,  It  is  error  for  the  jury  to  take  and 
keep  In  their  room  during  tbe  consideratloB 
of  the  case  a  note  signed  by  the  all^ 
forger,  tbe  note  not  having  been  introduced 
in  ev1den<».  La  Bonty  v.  Lundgren.  41  Neb. 
312  (59  N.  W.  904). 

Verdict. 

134.  (1897.)  In  an  action  for  the  rt- 
covery  of  real  property,  where  the  idalntiff 
shows  a  right  to  recover  at  the  time  ibe 
action  was  commenced,  but  It  appears  thst 
his  right  has  terminated  during  the  pend- 
ency of  the  action,  the  verdict  and  judS- 
meat  must  be  according  to  the  fkct.  and 
the  plaintiff  may  recover  for  withboldlns 
the  property.  Orr  v.  Broad,  52  Neb.  490  (T3 
N.  W.  850). 

135.  (1899.)  A  verdict  for  the  plainllir 
In  ejectment,  finding  that  he  was  tbe  owner 
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erty  described  Id  the  petition."  is  sufficient 
as  to  description  when  the  property  is 
clearly  and  accurately  stated  In  such  plead- 
ing. Cervenna  v.  Thurston,  59  Neb.  343  (80 
N.  W.  1048). 

Statutory  new  trial. 

136.  (18S2.)  A  party  is  entitled  as  a 
matter  of  right  to  two  trials  In  an  action 
of  ejectment  Oregory  v.  City  of  lAneoln,  13 
Neb.  352  (14  N.  W.  423). 

137.  (1S83.)  Demand  for  new  trial  in 
ejectment  must  be  made  at  same  term  at 
which  first  trial  was  had.  Shawang  v.  Love, 
15  Neb.  142  (17  N.  W.  264). 

138.  (1898.)  Where  defendant  In  eject- 
ment refuses  to  plead  further,  but  permits 
Judgment  to  go  against  him  on  demurrer  to 
plalntlfT's  reply  in  an  action  of  ejectment, 
he  is  not  as  of  course  entitled  to  have  the 
Judgment  set  aside  and  a  new  trial  ordered 
under  section  630  of  the  code.  Whiteman  v. 
Perkins,  66  Neb.  181  (76  N.  W.  547). 

K«ir  trial  for  cause. 

139.  (1888.)  Where  the  Judgment  in 
ejectment  Is  rendered  for  plaintiff,  a  new 
trial  will  be  granted  defendant  for  alleged 
newly  discovered  evidence  that  will  tend  to 
show  plaintiff  grantor  had  no  title  to  the 
premises  at  the  time  of  the  grant,  and  that 
plaintiff  had  knowledge  that  his  grantor 
claimed  no  interest  In  the  land.  Bmith  v. 
Graves,  24  Neb.  546  (89  N.  W.  694). 

Judgment. 

140.  (1886.)  In  ejectment  by  a  tenant 
in  common  against  a  person  in  possession 

without  right,  the  plaintiff  can  recover 
only  to  the  extent  of  his  title.  Mattis  v. 
Boggs,  19  Neb.  698  (28  N.  W.  325). 

141.  (1892.)  Where  in  an  action  of  eject- 
ment it  appears  that  the  conveyance  by 
which  plaintiff  holds  title  was  given  as  se- 
curity for  advancements  of  money  which 
the  grantor  had  agreed  to  repay,  the  defend- 
ant in  possession,  as  heir  of  such  grantor, 
will  be  required  to  pay  the  sum  due  plain- 
tiff, and  a  decree  of  foreclosure  and  sale  for 
the  amount  due  should  be  entered  in  plain- 
tiff's favor.  Malioy  v.  MaUoy,  85  Neb.  224 
(52  N.  W.  1197). 

142.  (1895.)  In  ejectment  by  a  tenant 
In  common  against  a  person  In  possession 
without  right,  the  plaintiff  can  recover  only 
to  the  extent  of  Us  Utl%.  Mattis  v.  Soggs. 
19  Neb.,  698,  and  Kirk  v.  Bowling.  20  Neb. 
260,  reaffirmed.  Johnson  v.  Hardy,  43  Neb. 
368  (61  N.  W.  624;  47  Am.  St.  Rep.  766). 


 Conclusiveness  and  effect. 

143.  (1884.)  After  the  adjournment  of 
the  term,  a  judgment  on  the  first  trial  In 
an  action  in  the  nature  of  ejectment  Is  final. 
Bryant  v.  Estabrook,  16  Neb.  217  (20  N.  W. 
245). 

144.  (1902.)  A  Judgment  In  ejectment 
Is  binding  upon  all  parties  to  the  action. 
Van  Etten  v.  Test,  64  Neb.  407  (89  N.  W. 
1062). 

145.  (1903.)  A  Judgment  in  an  action 
In  ejectment,  in  faror  ot  one  holding  the 
paper  title  to  real  estate,  against  one  claim- 
ing by  adverse  possession,  is  not  binding  on 
the  wife  of  the  latter.  If  not  a  party  thereto, 
in  a  subsequent  action  brought  by  her  to 
protect  her  homestead  rights  in  such  prem- 
ises, where  It  apitears  that  the  adverse  pos- 
session had  ripened  into  a  title  in  fee  be- 
fore the  action  against  her  husband  was 
brought  Silk  v.  McDonald.  4  Unof.  34  (93 
N.  W.  212). 

146.  (1903.)  With  the  exception  that 
.parties  are  entitled  to  two  trials  in  eject- 
ment suits,  the  Judgments  In  such  actions 
are  as  conclusive  as  in  any  other.  Milef  v. 
Ballantine,  4  Unof.  171  (93  N.  W.  708). 

Bestralnlng  enforcement  of  Judgment 

147.  (1889.)  A  recovered  Judgment  in 
ejectment  against  B  for  the  possession  of 
certain  real  estate  and  thereupon  caused  a 
writ  of  restitution  to  be  Issued  against  B 
and  C;  C  thereupon  filed  a  petition  In  the 
case,  in  which  ho  alleged  in  substance  that 
be  was  in  possession  of  the  premises  ad- 
versely to  the  plaintiff  when  the  action  was 
brought  but  was  not  made  a  party  defend- 
ant, and  that  he  was  still  In  possession,  and 
asking  the  court  to  restrain  the  plaintiff 
from  ousting  him  from  the  estate.  Held, 
That  the  proof  sustained  the  finding  of  the 
court  below  in  favor  of  the  injunction,  and 
that  C  could  not  be  divested  of  his  posses- 
sion without  a  trial,  and  Judgment  to  that 
effect.  Tarkington  v.  Link,  27  Neb.  826  (44 
N.  W.  35). 

Appeal  and  error. 

148.  (1881.)  Where  a  party  in  an  ac- 
tion of  ejectment  elects  to  Institute  proceed- 
ings under  the  "act  for  relief  of  occupying 
claimants"  he  is  estopped  from  seeking  re- 
lief ty  proceedings  In  error  against  the 
Judgment  in  the  former  action.  Buchanan 
V.  Dorsey,  11  Neb.  373  (9  N.  W.  646). 

149.  (1881.)  In  an  action  of  ejectment 
where  the  plaintiff  In  his  reply  pleaded  a 
tender  of  the  amount  paid  by  the  defendant 
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for  taxes  due  on  the  premlBes,  but  the  court 
on  the  trial  excluded  proof  of  the  amount, 
held,  that  the  Judgment  In  ejectment  being 
right,  the  supreme  court  will  order  a  ref- 
erence to  ascertain  the  amount  due  for 
taxes,  and  require  the  payment  of  the  same 
as  a  condition  of  affirming  the  Judgment. 
Howard  v.  Lamaster,  11  Neb.  682  (10  N.  W. 
497  J. 

150.  (1S82.)  Where  a  party  in  ejectment 
elects  to  proceed  under  the  "act  for  the  re- 
lief of  occupying  claimants,"  he  Is  estopped 
from  seeking  relief  by  proceedings  in  error 
against  the  Judgment  In  the  former  or  prin- 
cipal action.  Strong  v.  Inoin,  12  Neb.  446 
(11  N.  W.  877). 

151.  (1895.)  Where  the  evidence  shows 
that  plaintiff  has  no  interest  in  the  land, 
questions  of  law  suggested  by  him  on  errop 
from  a  Judgment  in  favor  of  defendant  will 
not  be  examined.  Wildman  v.  ahambautfh, 
43  Neb.  371  (61  N.  W.  678). 

162.  (1903.)  Error  In  enstalnlng  a  de- 
murer to  an  allegation  of  taxes  paid,  made^ 
by  way  of  cross-demand,  is  without  preju- 
dice where  plaintiff  aubeequently  remits 
from  the  amount  of  ber  recovery  the  fall 
alleged  amount  of  such  taxes.  WhUe  v. 
Whitney,  68  Neb.  739  (94  N.  W.  1012). 

153.  (1903.)  Brror  In  sustaining  a  de- 
murrer to  a  counter-claim  for  improve- 
ments in  an  action  for  rents  and  profits  as 
well  as  for  possession  of  land,  is  without 
prejudice  where  it  appears  from  the  record 
that  all  such  improvements  were  permitted 
to  be  shown  to  the  Jury  under  the  name  of 
necessary  repairs,  and  the  Jury  were  in- 
structed to  allow  a  reduction  of  damages  in 
the  amount  of  all  necessary  repairs.  White 
V.  Whitney.  68  Neb.  739  (94  N.  W.  1012). 

V.  DAMAGES,    MESNE '  PBOFITS,  IM- 

PBOVEMENTS  AND  TAXES. 
Bents  and  profits. 

154.  (1888.)  tn  an  action  In  ejertment. 
where  the  evidence  shows  that  the  defend- 
ant was  not  in  the  actual  possession  of  the 
real  estate  In  dispute,  receiving  no  profits 
therefrom,  and  that  it  was  unlnclosed  and 
unimproved  prairie  land,  no  damages  can 
be  awarded  for  use  and  occupation.  Oriffey 
V.  Kennard.  24  Neb.  174  (38  N.  W.  791). 

155.  ( 1892.)  Damages  for  rents  and  prof- 
Its  may  be  recovered  In  an  action  of  eject- 
cent  for  the  statutory  period,  prior  to  serv- 
ice of  summons.  The  speclLl  provision  of  the 
occupying  claimants'  act,  chapter  63,  Com- 
piled Statutes,  applies  only  to  rents  and 


profits  subsequent  to  service  of  summons  in 
ejectment.  Fletcher  v.  Bromn,  Neb.  MD 
(53  N.  W.  577). 

Sights  as  to  improvements  and  taxes  is 

general. 

156.  (1882  )  When  the  occupying  clsixh 
ant  is  a  vendee  of  the  land  under  a  cm- 
tract,  providing  for  a  forfeiture  of  all  hit 
improvements  in  case  of  non-performaact 
on  his  part,  he  is  not.  In  case  of  evktion  ai 
the  suit  of  the  vendor,  entitled  to  the  bent 
fits  of  the  act  for  the  relief  of  occupjing 
claimants.  Vance  v.  Burlington  A  U.  R.  B- 
Co.,  12  Neb.  286  (11  N.  W.  334). 

157.  (1889.)  In  an  action  of  ejecimaii, 
where  there  Is  proof  tending  to  show  thit 
the  defendants  were  in  possession  under  u 
execution  sale  made  several  yearB  Moa 
the  bringing  of  the  suit,  and  that  they  bad 
made  certain  lmi>TOvements  on  the  real  es- 
tate, paid  taxes  thereon,  etc.  held,  tbst  be- 
fore a  writ  of  restitution  will  be  i^ed  ibe 
plaintiffs  below  must  pay  the  value  of  sndi 
Improvements  and  the  amount  paid  for 
taxes,  with  Interest  thereon.  Dicorak  f 
More.  26  Neb.  735  (  41  N.  W.  777). 

158.  (1889.)  Occupying  claimants  of  land 
who  have  made  lasting  and  valuable  hs- 
provements  thereon,  but  have  afterwards 
been  evicted,  are  entitled  to  coiDpensatjoD 
for  such  Improvements  tn  all  cases  vbert 
they,  or  the  persons  under  whom  the; 
claim  title,  derived  the  same  from  bwfnl 
public  authority.  Page  v.  Davit,  Z6  Neli 
670  (42  N.  W.  875). 

159.  (1892.)  Where  one  goes  Into  p» 
session  of  land  under  a  title  bond,  wberel? 
the  grantor  agreed  to  convey  by  a  good  ssd 
sufficient  deed  upon  the  paymoit  of  lite  lut 
installment  of  the  p^irchase  money  ten  yesn 
later,  and  before  such  payment  a  third  parry 
brings  ejectment  against  him  to  rerowr  pos- 
session of  the  premises,  the  purchaser  caa 
not  recover  from  the  plaintiff  taxes  paid 
his  own  grantor.  Fletcher  v.  Bresra,  K 
Neb.  660  (53  N.  W.  577). 

160.  (1892.)  One  who  goes  InW  passes- 
slon  of  property  under  a  title  bond,  with  as 
agreement  by  the  maker-  who  holds  under  a 
void  tax  certificate,  must  show  afflrmtiv^ 
that  imitfovemeints  made  by  bim  vsn 
so  done  In  good  faith,  relying  upon 
title  bond  to  acquire  a  title  to  the  pren 
isee,  before  he  can  recover,  upon  evictica 
for  such  improvements  as  an  occupying 
claimant.  Carter  v.  Brwn,  36  Neh  670  (B 
N.  W.  680). 
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161.  (1892.)  To  entitle  defendant  on 
eviction  to  recover  under-  the  occupying 
claimuits'  act  tor  Improvemente  and  taxes 
paid  while  In  possession,  it  must  appear 
that  the  Improvements  were  made  and  money 
expended  while  he  was  in  good  faith  claim- 
ing title  derived  from  some  public  office,  or 
from  the  state  or  the  United  States.  Carter 
V.  Broicn,  35  Neh.  670  (53  N.  W.  680). 

162.  (1895.)  The  sUtute  of  limitations 
relating  to  the  foreclosure  of  tax  Hens  is  no 
bar  to  the  recovery  of  taxes  under  the  pro- 
visions of  the  occupying  claimants'  act 
Lothrop  V.  Michaelaon,  44  Neb.  633  (63  N. 
W.  28). 

Statutory  provisions. 

163.  (1889.)  The  words,  "such  tax 
titles,"  and  "such  tax  deeds,"  in  the  proviso 
at  section  11,  chapter  63.  Compiled  Statutes 
1887,  do  not  relate  to  words  of  like  Import 
previously  occurring  in  the  chapter;  and 
the  word  "such"  being  restrictive  In  Its 
meaning,  was  evidently  designed  to  apply 
to  a  particular  class  of  tax  deeds  not  de- 
scribed, and  not  to  tax  deeds  generally.  A 
person  claiming  title  under  a  tax  deed  and 
making  lasting  and  valuable  improvements 
on  the  land,  paying  taxes,  etc..  Is  entitled 
to  compensation  for  the  same.  Page  Davis, 
26  Neb.  670  (42  N.  W.  875). 

164..  (1899.)  Defendant  cannot  avail  him- 
self of  the  provisions  of  the  occupying  claim- 
ants' act  (Comp.  Stats.,  ch.  63)  where  all 
his  interests  in  the  improvements  have  been 
divested  by  Judicial  sale  prior  to  the  request 
for  a  jury  to  assess  the  value  of  the  im- 
provements. La  Bonty  v.  Lundgren,  58  Neb. 
648  (70  N.  W.  561). 

Measure  of  compensation. 

165.  (1892.)  Where  an  occupant  of  real 
estate  is  allowed  for  valuable  and  lasting 
Improvements,  the  measure  of  his  recovery 
Is  the  amount  such  Improvements  add  to  the 
value  of  the  premises.  Evidence  of  cost  of 
Improvements,  Irrrapectlve  of  their  effect 
upon  the  value  of  the  land.  Is  Inadmissible. 
Fletcher  v.  Brovm,  35  Neb.  660  (53  N.  W. 
577). 

166.  (1895.)  Where  an  occupying  c'alm- 
ant  Is  allowed  for  valuable  and  lasting  Im- 
provements made  while  in  possession,  the 
measure  of  his  recovery  is  the  amount  the 
real  estate  increased  in  value  by  reason  of 
such  improvements,  and  not  the  cost  of  mak- 
ing the  same.  Lothrop  v.  Michaelaon,  44 
Neb.  633  (63  N.  W.  28);  (1904)  Oombert  v. 
Jjj/on,  72  Neb.  319  (100  N.  W.  414). 


167.  (1899.)  In  proceedings  under  the 
occupying  claimants*  act  the  successful 
claimant  may  recover  rents  and  profits  sub- 
sequent to  the  commencement  of  ejectment 

suit,  but  not  those  which  accrued  prior  to 
that  time.  La  Bonty  v.  Lundgren,  68  Neb. 
648  (79  N.  W.  651). 

Evidence  as  to  value. 

168.  (1892.)  In  an  action  of  ejectment 
a  finding  of  the  value  of  improvements 
erected  by  the  occupying  claimant  is  sus- 
tained by  the  evidence.  Fletcher  v.  Brown, 
35  Neb.  660  (53  N.  W.  577). 

Proceedings  for  allowance. 

169.  (1881.)  To  proceed  regularly  under 
the  "act  for  the  relief  of  occupying  claim- 
ants," no  step  should  be  tak^n  until  final 
Judgment  in  the  action  against  such  claim- 
ant has  been  entered.  Buchanan  v.  Doreey, 
11  Neb.  373  (9  N.  W.  646). 

170.  (1882.)  The  fourth  section  of  the 
occupying  claimants*  act  does  not  repeal  the 
law  authorizing  a  recovery  for  reuta  and 
profits  in  an  action  for  the  recovery  of  real 
property.  If,  in  the  ejectment  trial,  a  re- 
covery is  had  for  rents  and  profits  up  to  the 
time  of  trial,  the  Jury  selected  to  appraise 
the  Improvements  should  not  Include  In  Its 
estimate  rents  and  profits  for  the  period 
after  the  action  commenced.  Barrall  v. 
Oray,  12  Neb.  643  (11  N.  W.  851). 

171.  (18S6.)  Whether  in  case  of  the  as- 
sessment of  the  value  of  improvements  un- 
der section  5  of  the  act  of  1883,  the  remedy 
is  exclusive  and  the  failure  to  object  to  the 
verdict  of  the  appraisers  within  the  time 
fixed  by  said  section  is  a  waiver  of  the  right, 
gtuere.  Burlington  d  M.  R.  R.  Co.  v.  Dob- 
son,  17  Neh.  450  (23  N.  W.  353). 

172.  (1885.)  Where  one  In  possession 
has  been  ejected  from  real  estate  and,  after 
affirmation  of  the  judgment  on  appeal  a  re- 
quest for  Jury  to  assess  the  value  of  lasting 
improvements  filed  In  the  district  court  at 
the  first  term  thereafter  Is  in  time,  and  the 
district  court  should  order  such  jury  Impan- 
eled. Burlington  t£  M.  R.  R.  Co.  'v.  Dobeon, 
17  Neb.  455  (23  N.  W.  511). 

173.  (1889.)  While  the  Intention  of  the 
law  is  that  compensation  shall  be  made  for 
improvements  before  a  writ  of  restitution 
will  be  Issued,  yet  where  the  application 
was  properly  filed,  and  an  amended  appli- 
cation made  within  six  months  afterwards. 
It  will  not  debar  a  party  from  recovering. 
Page  v.  Davis,  26  Neb.  670  (42  N.  W.  876). 


Digitized  by 


S  174 


ELECTION  OF  REMEDIES. 


16 


174.  (1895.)  The  appraisers  appointed 
ooder  the  occupying  claimant  law  are  re- 
quired to  malce  their  appFatsement  from  a 
view  of  the  premises.  They  have  no  author- 
ity to  talte  the  testimony  of  witnesses. 
Lothrop  V.  Uichaelaon.  44  Neb.  633  (63  N 
W,  28). 

175.  (1895.)  The  court  may  permit  ob- 
jections against  appraisers'  report  to  be 
filed  out  of  time,  but  it  is  not  reversible 
error  to  refuse  bo  to  do,  where  no  abuse  of 


discretion  is  shown.  Lothrop  v.  StUshaOton, 
44  Neb.  633  (63  N.  W.  28). 

176.  (1895.)  Objections  to  appraisers' 
report  made  under  the  occupying  claimants' 
act  (Comp  Stats.,  ch.  63),  should  be  filed  on 
on  before  the  second  day  of  the  term  of  the 
district  court  next  after  the  filing  of  the 
appraisement,  where  such  report  is  made 
and  filed  in  vacation.  Lothrop  v.  Michatl- 
ton,  44  Neb.  «33  (63  N.  W.  28)^ 


ELECTION  OF  REMEDIES. 

ANALYSIS. 
Bight  of  election,  fS  1,  8. 
Compelling  election,  $  3. 
Xnconsistent  remedies,  S8  4-8. 
Finality  of  election. 
— '• — In  general,  fiS  10-24. 
 Kistake  or  ignorance"  of  fact,  1185-37. 


Cboss-Rgfebbnces. 
Election  of  remedies  in  particular  actlona* 
see  specific  topics. 

Election  between  modes  of  review,  see 
Appeal  and  Error,  {§  40-51. 

Estoppel  of  creditor  to  attack  assignments 
for  creditors  hy  participating  in  benefits,  see 
Aasignmentt  for  Bene/lt  of  Creditors,  fi  136. 

Between  several  counts  In  Indictment  for 
embezzlement,  see  Bmbezelement,  |  45. 

Election  of  defense  by  executor,  see  Exeo- 
utor»  and  Administrators,  fi  267. 

E:ectlon  of  counts  In  information  or  In- 
dictment, see  Indictment  and  InformatU>7i, 

88  93-l(V7. 

Election  between  inconsistent  counts,  see 
Pleading,  jfi  472-475. 

Election  of  remedies  on  contract  of  sale, 
see  Bales,  fifi  305,  306;  461,  452. 
Replevin  or  conversion,  see  Trover  and 

Conrersion,  8S  36-38. 

Election  of  devisee  to  take  nnder  will,  see 

Wills,  SS  242-245. 

Bight  of  election. 

1.  (1875.)  A  party  who  has  been  dam- 
aged by  the  location  of  a  railroad  throujfh 
his  premises,  where  the  damages  awarded 
have  not  been  deposited  wltk  the  probate 
Ji-rlge,  as  provided  by  section  97,  General 
Statutes,  191.  may  bring  his  action  for  the 
amount  of  the  award,  to  enjoin  the  operat- 
ing of  the  road  across  Us  premises  until 
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payment  is  made,  or  he  m^  sne  In  trespssB 
for  the  unantiiorised  entry  thereon.  Omaha 
A  N.  W.  B.  Co.  V.  Menk.  4  Neb.  21. 

2.  (1890.)  Where  a  party  hires  a  botr 
under  a  ointract  to  return  it  within  a  short 
time,  but  falls  to  do  so  and  sells  the  aalinal, 
the  owner  may  elect  to  bring  Us  action 
either  In  tort  or  on  the  contract  Jteem 
V.  Nye^  28  Neb.  571  (44  N.  W.  736). 

Compelling  eleetion. 

8.  (1892.)  In  case  stated  there  was  not 
BUfltelent  cause  shown  to  Justify  the  court 
to  require  a  cross-appellant  to  elect  as  to  tbe 
form  of  his  action.  ShUMe  vl  Kent,  34  Neb. 
668  (62  N.  W.  286). 

Inconsietent  remedies. 

4.  (1899.)  The  doctrine  of  elecUon  be- 
tween Inconsistent  remedies  has  no  applica- 
tion to  a  case  where  a  party  declares  upon 
an  express  contract  and  demands  whatever 
relief  he  may  be  entitled  to  thereundn-. 
Henry  <£  Ooatsworth  ao.  v.  BaUer,  68  Neb. 
686  (79  N.  W.  616). 

5.  (1900.)  Before  a  case  can  arise  for 
tbe  application  of  the  principle  of  eleetim  of 
remedies,  there  must  be  two  w^exlstlng  rem- 
edies Inconsistent  with  each  other.  State  v. 
Bank  of  Commerce  of  Grand  Island,  61  Neb. 
22  (84  N.  W.  406). 

6.  (1901.)  The  principle  of  election  of 
remedies  applies  only  where  there  are  tvo 
or  more  oo-existing  remedies  so  InoooslateBt 
tbat  a  party  cannot  dioose  one  irlthont  rs> 
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nonnclns  all  others.   Oity  of  Omaha  v. 

Redick,  61  Neb.  163  (85  N.  W.  46). 

7.  (1004.)  An  action  for  the  conversion 
of  chattels  and  one  for  the  poaseeslon  thereof 
are  not  Inconsistent  remedies;  and  one  who 
has  sued  for  conversion  may  dismiss  snch 
actioD  and  recover  In  replevin,  if  his  right 
is  otherwise  good.  Mosa  v.  Marks,  70  Neb. 
701  (97  N.  W.  1031). 

8.  (1906.)  The  doctrine  of  election  of 
remedies  applies  when  a  party  who  actuaUy 
has  at  hand  two  Inconsistent  remedies,  with 
full  knowledge  of  such  fact,  proceeds  to  en- 
force one  of  these  remedies.  Turner  v. 
OHmes,  76  Neb.  412  (106  N.  W.  465). 

0.  (1906.)  The  doctrine  of  electim  of  rem- 
edies cannot  be  successfully  invoked  a^lnst 
a  party,  unless  it  appear  that  he  has  pur- 
sued one  of  two  co-existing  remedies,  so  in- 
consistent that  the  choice  of  one  necessar- 
ily amounts  to  an  abandonment  of  the  other. 
SchUtz  Brewing  Co.  v.  NteUen,  77  Neb.  868 
(110  N.  W.  746). 

Finality  of  election. 
-  -  --In  general. 

10.  (1895.)  A  grantee  who  received  a 
conveyance  and  agreed  to  pay  a  debt  of  the 
grantor  cannot  defend  a  suit  by  the  lat- 
ter's  creditor  on  the  ground  that  plaintiff 
previously  sued  the  grantor  for  the  debt 
and  attached  the  property  conveyed  as  be* 
longing  to  him.  Davis  v.  National  Bank  of 
Commerce,  45  Neb.  589  (63  N.  W.  852). 

11.  (1897.)  Where  an  owner  whose  prop- 
erty has  l>een  condemned  and  taken  for 
street  purposes  sues  for  the  value  of  the 

property  he  thereby  electa  to  pursue  that 
remedy  and  Is  estopped  to  call  In  question 
the  title  of. the  city  to  the  street,  ffawver 
V.  City  of  Omaha,  52  Neb.  734  (73  N.  W. 
217), 

12.  (1900.)  In  a  suit  against  the  audi- 
tor and  the  sureties  on  bis  official  bond  the 
state  recovered  a  judgment  for  a  sum  which 
was  Inclusive  of  the  fees  paid  to  him  by  in- 
surance companies  which  should  have  been 
paid  directly  to  the  state  treasurer  Instead,  the 
subject  of  the  prraent  litigation.  In  an  error 
proceeding  to  the  supreme  court  on  behalf 
of  the  sureties  the  judgment  was  reversed, 
and  It  was  decided  that  they  were  not  liable: 

-  that  the  reception  of  the  fees  by  Moore  was 
not  an  official  act,  and,  if  it  be  conceded  (It 
is  rot  decided)  he  became  a  bailee  or  trustee 
of  the  money  for  the  company,  the  suit 
by  the  state  against  him  cannot  be  treated 
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as  an  election  to  consider  him  as  the  debtor 
and  to  seek  a  recovery  against  him  to  the 
exclusion  of  any  remedy  against  the  com- 
pany, the  one  primarily  liable.  State  v. 
Home  Ins.  Co.,  59  Neb.  524  (81  N.  W.  443). 

13.  (1901.)  If  the  law  affords  but  a  sin- 
gle remedy,  a  party  is  not  precluded  from 
resorting  thereto  merely  because  he  sought 
to  avail  himself  of  another  remedy  to  which 
he  was  not  entitled.  State  v.  Bank  of  Com- 
merce of  Grand  Island,  61  Neb.  22  (84  N. 
W.  406) ;  City  of  Omaha  v.  Redick,  €1  Neb. 
163  (85  N.  W.  46). 

14.  (1901.)  A  suit  having  been  brought 
for  the  malicious  attachment  of  the  plain- 
tiff's property,  did  not  constitute  an  election 
of  remedies  so  as  to  preclude  plaintiff  from 
subsequently  bringing  action  on  the  attach- 
ment bond.  Simons  v.  Ft^fan,  62  Neb.  287 
(87  N.  W.  21). 

15.  (1901.)  One  who  is  entitled  to  a 
choice  of  remedies,  and  takes  such  action 
as  in  law' amounts  to  an  election.  Is  by  such 
election  precluded  from  pursuing  the  other 
remedy,  but  a  mistaken  and  nnsaccessfnl 
attempt  to  do  so  will  not  annul  the  former 
election  nor  bar  the  right  to  pursue  the 
remedy  first  selected.  Chicago,  B.  &  Q.  R. 
Co.  V.  Bigley,  1  Unof.  225  (95  N.  W.  344); 
(1903)  Chicago,  B.  d  Q.  R.  Co.  v..Ol»en,  70 
Neb.  659  (97  N.  W.  831). 

16.  (1902.)  Prosecution  to  final  judg- 
ment of  a  suit  against  the  person  to  whom 
money  on  deposit  was  paid  by  a  bank  is  an 
election  to  treat  the  payment  by  the  bank 
as  proper  and  authorized,  and  will  bar  a 
subsequent  suit  against  the  bank  for  the 
amount  of  the  deposit  Jonea  v.  First  Nat. 
Bank  of  Lincoln,  3  Unof.  78  (90  N.  W.  912). 

17.  18.  (1903.)  The  right  given  a  mem- 
ber, by  the  regulations  of  the  relief 'depart- 
ment of  the  defendant  company,  to  "elect  to 
accept  the  benefits  In  pursuance  of  these  reg- 
ulations, or  to  prosecute  snch  claims  as  he 
may  have  at  law  against  the  company," 
when  construed  with  the  contract  and  regu- 
lat'ons  as  a  whole,  requires  the  application 
of  the  well  settled  rule  of  law  in  regard  to 
election  of  remedies.  Chicago,  B.  <£  Q.  R. 
Co.  V.  Olsen,  70  Neb.  559  (97  N.  W.  831). 

19.  (1903.)  A  party  cannot  adopt  one 
theory  of  his  case,  proceed  to  judgment 
thereon,  and  If  such  Jud^^ment  is  adverse, 
relltfgate  his  case  ucoa  a  new  theory;  but 
this  principle  does  not  apply  to  a  suit  In 
equity  on  the  ground  that  the  plaintiff  has 
commenced  an  action  at  law,  where  the  ob- 
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Ject  and  purpose  of  the  equity  suit  are  to 
stay  the  prosecution  of  the  law  action  until 
tbe  contract  there  sued  upon  can  be  re- 
formed on  account  of  mistake;  the  two  ac- 
tions not  being  inconsistent,  but  one  is  aux- 
iliary to  and  dependent  upon  the  other. 
Lansing  v.  Commercial  Union  AsMurance 
Co.,  4  Uuof.  140  (93  N.  W.  756). 

20.  (1905.)  When  the  certificate  of 
membership  in  a  railway  relief  department 
expressly  providea  that  the  Indemnity 
therein  provided  shall  be  waived  or  for- 
feited by  an  action  for  damages  against  the 
railway  company  itself,  the  terms  of  the 
contract,  and  not  the  general  rules  of  law 
relative  to  the  election  of  remedies,  will  de- 
termine the  consequences  of  such  an  elec- 
tion. Walters  v.  Chieaffo,  B.  d  Q.  B.  Co.,  74 
Neb.  551  (104  N.  W.  1066). 

21.  (1906.)  A  suit  by  an  administrator 
of  a  deceased  employee  of  the  Chicago,  Bur- 
lington A  Quincy  Railroad  Company,  who 
was  a  member  of  the  relief  department  of 
that  company,  to  recover  damages,  undev 
the  statute,  for  wrongfully  or  negligently 
causing  the  death  of  such  emplyee.  Is  a  bar 
to  a  subsequent  action  upon  the  member- 
ship certificate  in  said  department,  when  the 
administrator  Is  the  same  person  named  as 
beneficiary  in  the  contract.  Chicago,  B.  & 
Q.  R.  Co.  V.  Healy,  76  Neb.  783  (10?  N.  W. 
1005). 

22.  (1906.)  Under  a  contract  of  mem- 
bership in  the  relief  department  of  the  Chi- 
cago. Burlington  A  Quincy  Railroad  Com- 
pany, which  provided  that  the  receipt  of 
benefits  by  the  beneficiary  should  bar  all 
actions  for  dam^es  arising  from  the  death 
of  the  member,  the  beneficiary,  after  receiv- 
ing the  benefit  provided  for  In  the  certificate 
of  membership,  cannot  maintain  an  action 
to  recover  damage  for  herself  caused  by 
such  death;  but  the  receipt  of  such  benefit 
will  not  bar  her  action  as  administratrix 
of  the  estate  of  the  deceased  for  the  benefit 
of  her  minor  children.  Chicago,  B.  d  Q,  R. 
Co.  V.  Healv,  76  Neh.  786. 


23,  24.  (1906.)  Where  a  plaintiff  sets  ap 
a  conversion  of  a  team  of  horses  by  a  bailee, 
and  pleads  the  execution  of  a  bill  of  sale  by 
him  to  the  bailee  for  such  team  upon  the 
agreement  of  the  bailee  to  pay  a  fixed  and 
definite  amount  therefor,  be  cannot  aftep 
wards,  if  unsuccessful  In  this  action.  In  an- 
other action  claim  that  tbe  title  to  the 
horses  never  passed  from  him.  and  that 
they  were  killed  by  the  negligence  of  tbe 
bailee.  He  had  the  right  to  elect  as  to 
whether  he  would  treat  the  title  to  the  prop- 
erty as  having  passed  and  sue  In  assumpdt 
upon  the  promise,  or  he  had  the  right,  upon 
the  theory  tUhtt  tbe  title  never  passed,  to 
sue  for  the  wrong.  He  did  not  have  tbe 
right  to  do  both.  2'uraer  v.  Grimea,  75  Neb. 
412  (106  N.  W.  465). 

lD«take  or  ignorance  of  fact. 
26.    (1902.)  If.  In  attetnpUng  and  design- 
ing to  make  an  election,  one  puts  forth  an 

act  or  commences  an  action  in  Ignorance  of 
substantial  facts  which  protTer  an  alternatp 
remedy,  and  tbe  knowledge  of  which  is  et 
sential  to  an  intelligent  choice  of  proeedore, 
his  act  or  action  is  not  binding;  but  he  maj. 
when  Informed,  adopt  a  different  remedy. 
Pekin  Plow  Co.  v.  WiUon,  6C  Neh.  115  (93 
N.  W.  176). 

26.  (1904.)  One  who  by  action  pursues 
one  remedy  without  being  chargeable  vitfa 
notice  of  facts  entitling  him  to  a  differenr 
one,  is  not  thereby  estopped  to  pursue  tbf 
latter  upon  discovery  of  such  facts,  if  he 
then  discontinues  his  action  for  the  fornur. 
Moat  V.  Marks.  70  Neb.  701  (97  N.  W.  1031). 

27.  (1904.)  If,  In  attempting  and  cl^ 
signing  to  make  an  election,  one  puts  forth 
an  act  or  commences  an  action  in  igno- 
rance of  substantial  facts  wblch  proffer  an 
alternate  remedy,  and  tbe  knowledge  ot 
which  is  essential  to  an  Intelligent  chtdce 
oi  procedure,  his  act  or  action  is  not  Und- 
ing.  He  may,  when  Informed,  adopt  a  dif- 
ferent remedy.  Lamb  v.  Rooncy,  72  Neb. 
322  (100  N.  W.  410;  117  Am.  St.  Rep.  79S)- 
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I.  OBDXBINa  OB  CALLING  ELECTION,  AND  NOTICE. 


Special  election,  1 1. 

FeUtion  and  proceedings  thereon,  St  &-8. 
Time  for  holding  election,  «|  10-12. 
Notice  or  proclamation,  IS  13-17. 
Effect  of  unauthorized  election,  1 18. 


n.  BLECTION  DISTRICTS  AND  OFFICEBS. 


Creation  and  alteration  of  districte,  SS  18,  SO. 
Quallflcations  of  officers,  S  21. 

Compensation  for  senring  election  noticee,  IS  88}  83. 


Statutory  provisiona,  1 83a. 
Bace  or  color,  S  84. 
Sex,  1 85. 

Beaidence,  IS  86-30. 

 Students,     31,  38. 

Property  quallflcations,  S  33. 
Forfeiture  of  citizenship,  8  34. 


IV.  BEOISTBATION  OF  VOTEBS. 

Constitutional  and  statutory  provisions,  S8  35, 36. 
Validity  of  votes  without  registration,  9  37. 

V.  NOIONATIONS  AND  PBIUABY  ELECTIONS. 


Constittttional  and  statutory  provisions,  §1  38-41. 
Party  divisions  and  conflicting  nominations,  S§  48,  43. 
Nomlnationa  by  ptimary  election,  IS  44-46b. 
Nomination  by  convention,  S  47. 
Certificate  of  nomination,  «fi  48,  49. 
Nominations  to  All  vacancies,  §  50. 
Objections  cmd  oontests,  §S  51,  62. 

 Determination  by  public  officers,  SS  53-55. 

Certification  of  nomination  by  public  officers,  ||  56,  58. 


Constitutional  and  statutory  provisions,  |  59. 
Form  and  contents,  SS  60,  61. 

 Order  and  arrangement  of  tickets  and  names,  SS  ^  63. 

 Party  names,  SS  64-68. 

■      Names  and  designation  of  offices,  S  69. 

 Names  and  designation  of  candidates,  5§  70-73. 

 Proposed  constitutional  amendment,  9  74. 

——Indorsement,  8 S  75-77. 

 Objections,  S  78. 

Indication  of  choice  of  voter,  88  78-88. 
Irregularities,  8  83. 
Distinguishing  marks,  88  84-87. 


Constitutional  and  statutory  provisions,  If  88,  89a. 
Polling  places,  88  80-85. 
Time  for  voting,  8  86. 


m.  QUALIFICATIONS  OF  VOTEBS. 


VX  BALLOTS. 


Vn.  CONDUCT  OF  ELECTION. 
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"Use  of  voting  nutehinM,  1 07. 
Irre^aritiM  and  erron,  {{  88^  98. 

Bribery,  {  100. 

Vm.  COUNT  OP  VOTES,  BETXTSNS,  AJTD  CANVA8& 

Number  of  votes  necessary  to  dioioe,  ||  101,  lOS. 

Tie  votes,  S§  103, 104. 

VotM  to  be  counted,  {|  105-108. 

Betoms,  {{  109-112. 

 PubUcatlon,  }§  113-118. 

Preservation  or  disposition  of  ballots,  ^1  lie,  117. 
Canvass  of  returns,  ||  118-123. 

 Powers  and  ^oceedinga  of  eanvasMrs,  ft  124-1S8. 

 Compolling  canvaM,  1$  183-1C& 

 Irregularities  and  errors,  1 139. 

— —  Becanvass,  "J  140. 

 Enforcing  right  established  by  canvass,  (  141. 

Certificate  of  election,  ||  148-147. 

ZX.  CONTESTS. 

Nature  and  form  of  remedy,  |i  148-150. 
Constitutional  and  statutory  provisions,  {}  151, 158. 
Persons  entitled  to  bzing  proceedings,  Sl  153-155. 
Jurisdietion,  ||  156-168. 

Joint  meeting  of  legislative  house*,  to  detannlne  contests,  1 163. 

Limitations,  SI  164, 165. 

Parties,  }fi  166, 167. 

Notice  of  contest,  {  168. 

Pleading,  ||  169-173. 

Bvidenee. 

 Presiimptlons,  1 174. 

 AdmissibiUty,  H  176-170. 

 Weight  and  sufficiency,  SS  18P-183. 

ZMsmissal,  S8  184-187. 

Scope  of  inquiry  and  powers  of  court,  ||  188-190. 
Trial  or  hearing,  1 101. 
Judgment,  ii  198-194. 
 Beview,  SS  195-207. 

X.  VIOLATIONS  OP  BLSCTIOH  LAWS. 
Illegal  voting,  S  S!08. 
Oftenses  by  officers,  {  209. 

Cnoss-RsnnnENCBa.  Compensation  of  county  judge  for  ap- 

Electlon  of  particular  offlcere,  see  specific  pointing  Judges  and  clerks  of  elections,  see 

topics.  Juattcea  of  ihe  Peace  and  County  Courts^ 

Erection  of  offleem  of  corpomtion,  see  Cor-  ^ 

porations,  H  221-224.  Compelling  action  relating  to  elecUon  to 

Submission  to  popular  vote  of  proposition  Seneral.  see  Ifandamus,  §S  171-192. 

to  issue  county  bonds,  see  Countiet.  81494-  Validity  of  election  to  fill  vacancy  In  city 

513.  oflflce,  see  Municipal  Corporations,  S  161. 

 of  question  of  alteration  of  counties,  submission  of  election  to  vote  on  issu- 

see  Counties,  §§  11-21.  ^^pp  of        ^j^^^  g„  Municipal  Corpm 

 of  question  of  removal  of  county  seat,  Hons.  |fi  921-928. 

see  amtntie9,  i%  45-72.  Validity  of  election  of  Ineligible  peraon. 

Of  counts  In  Indictments,  see  JnAictmwt  see  Oiflcert,  SS  17,  18. 

and  IntormaHon,  IS  93-107.  mt^on  of  devisee  to  tafctt  under  wUI^bw 

Enjoining  eleetlon,  see  JnianoHon,  170  WiOa.  ||24^24&. 
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I.  OBDEBINO  OB  CALLING  ELBCTION, 

AND  NOTICE. 
Special  election. 

Compelling  call  of  special  election,  see 
Mandamus,  SS  175,  176. 

1.  (1889.)  Where  a  county  board  calls  a 
special  election,  In  a  townsbip,  for  the  pui^ 
pose  of  voting  bonds  in  aid  of  a  railroad, 
It  acts  as  agent  for  the  county  and  not  the 
township.  Kearney  Oounty  v.  Btein,  26  Neb. 
132  ('40  N.  W,  1071). 

Petition  and  proceedings  thereon. 

2.  (1887.)  A  finding  of  a  board  of  county 
commissioners,  that  a  petition  for  a  special 
election  for  the  relocation  of  a  county  seaf 
was  not  signed  by  the  requisite  number  of 
lawful  petltlonera  for  the  reason  that  a  por- 
tion of  the  signers  were  minors  and  non- 
residents, is  not  subject  to  collateral  attack, 
but  If  erroneous  must  be  reviewed  on  error. 
State,  ex.  rel.  Hymer,  v.  Nelson,  21  Neb.  572 
(32  N.  W.  589). 

3.  (1887.)  Under  the  provisions  of  sec- 
tion 14,  chapter  45,  Compiled  Statutes  of 
1885,  to  authorize  the  county  commissIonerB 
to  call  a  special  precinct  election  for  the  pur- 
pose of  voting  bonds  in  a  precinct  in  aid  of 
works  of  Internal  Improvements,  etc.,  a  peti- 
tion signed  by  not  less  than  fifty  freehold- 
ers of  such  precinct  must  be  presented  to 
such  county  commissioners,  setting  forth 
the  nature  of  the  worlc  contemplated,  the 
amount  of  bonds  sought  to  be  voted,  the 
rate  of  Interest,  and  the  date  when  the  prin- 
cipal and  Interest  shall  become  due.  An 
election  called  and  held  without  such  E>etl- 
tlon  Is  of  no  validity.  State  v.  Bahcock,  21 
Neb.  187  (31  N.  W.  682). 

4.  (1893.)  To  entitle  a  coun^  board  to 
call  an  election  for  the  removal  of  a  county 
seat  a  petition  must  be  presented  to  it  by 
resident  electors  of  the  county  equal  In 
number  to  three-fifths  of  all  the  votes  cast 
in  the  county  at  the  last  general  election. 
Cretcg  V.  Coifman,  36  Neb.  S24  (66  N.  W. 
266). 

6.  (1 893. )  Where  objections  are  made 
to  a  petition  for  an  election  for  the  reloca- 
tion of  a  county  seat,  by  any  resident  elector 
on  oath  charging  that  a  certain  number 
of  the  petitioners  are  minors,  certain  other 
number  are  not  electors,  certain  names  are 
fictitious,  a  certain  number  have  been  bribed, 
the  aggregate  of  which  will  reduce  the  num- 
ber of  petitioners  below  three-fifths  of  the 
votes  cast  at  the  preceding  general  election. 


it  Is  the  duty  of  the  board  to  set  a  reason- 
able time  for  a  bearing  of  said  objectlous  to 
enable  parties  to  offer  proof  in  support  of 
their  charges.  Crete*  v.  Ooffman,  36  Neb. 
824  (  56  N.  W.  265). 

6.  (1893.)  Persons  Interested  In  the  re- 
moval of  a  county  seat  are  entitled  to  ex- 
amine the  original  petition  In  the  office  of 
the  (»unty  clerk  before  the  election  is 
called  and  should  have  a  reasonable  time 
for  that  purpose.  It  Is  not  sufficient  to  fur- 
nish a  certified  copy  as  such  parties  have 
the  right  to  see  the  purported  signature  of 
the  petitioners.  Creios  v.  Ooffman,  36  Neb. 
824  (65  N.  W.  266). 

7.  (1893.)  The  petition  fOK  an  election 
for  the  relocation  of  a  county  seat  muse 
show  the  section,  township  and  range  on 
which,  or  the  town  or  city  in  which  a  peti- 
tioner resides,  together  with  his  age  and 
time  of  residence  in  the  county.  Crews  v. 
Ooffman,  36  Neb.  824  (66  N.  W.  265). 

8.  (1904.)  Where  the  law  requires  a  pe- 
tition of  a  certain  character  In  order  to 
confer  power  upon  a  board  to  call  an  elec- 
tion for  the  purpose  of  issuing  bonds  or 
authorizing  a  tax,  the  determination  (tf  that 
board  is  not  conclusive  as  to  the  sufficiency 
of  the  .petition  or  the  qualifications  of  the 
petitioners.  But  these  subjects  are  open  to 
inquiry  In  Judicial  proceedings  to  nullify 
the  action,  where  the  parties  complaining 
have  not,  by  acquiescence  or  laches,  estopped 
themselves  from  contesting  the  qu^on. 
Fullerton  v.  School  Distrtet,  41  Neb.  693  (69 
N.  W.  896). 

9.  (1895.)  Under  section  14,  chapter  45. 
Compiled  Statutes,  It  is  necessary,  to  confer 
Jurisdiction  upon  county  commissioners  to 
order  the  holding  of  an  election  on  a  propo- 
sition to  vote  bonds  by  a  township  In  aid 
of  a  work  of  Intenial  Improvement,  that  a 
petition  should  be  presented  to  such  com- 
missioners signed  by  not  less  than  fifty  free- 
holders of  such  township.  Hosie  v.  Scott, 
46  Neb.  199  (63  N.  W.  887). 

Time  for  holding  election. 

10.  (1905.)  Sections  4,  10,  15,  20  and 
21,  article  VI,  constitution,  and  sections  13 
and  20,  article  XVIIl,  fixing  the  terms  of 
office  of  supreme  judges,  district  judges, 
and  regents  of  the  university,  provide  for  a 
regular  succession  of  and  continuity  in  such 
terms  of  office,  the  force  and  effect  of  which 
are  to  make  it  mandatory  that  a  general 
election  shall  be  held  in  each  of  the  odd 
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numbered  years.  State,  ex  rel.  Polk,  v.  On- 
luaha,  74  Neb.  188  (104  N.  W.  197). 

11.  (1905.)  The  provision  of  section  13, 
article  XVI  of  the  constitution,  wherein  it 
Is  provided,  "The  general  election  of  this 
state  shall  be  held  on  the  Turaday  succeed- 
ing the  first  Monday  of  November  of  each 
year,  except  the  first  general  election,  which 
shall  be  on  the  second  Tuesday  In  October., 
1876,"  construed,  and  held,  that  It  is  not  of 
Itself  an  imperative  command  that  general 
elections  shall  be  held  annually  at  the  time 
stated.  Whether  annual  elections  are  re- 
quired depends  upon  the  offices  created  by 
the  fundamental  law,  and  the  time  as  therein 
provided  at  whidi  an  election  must  he  held 
to  fill  such  offices.  State,  ex  rel.  Polk,  v. 
Oalushtt,  74  Neb.  188  (104  N.  W.  197). 

12.  (1905.)  Where  by  the  fundamental 
law  certain  ofllces  are  created,  the  terms  of 
office  of  which  are  fixed  at  certain  definite 
periods  of  time,  and  the  beginning  and  ter- 
mination thereof  prescribed,  as  well  as  the 
fime  for  the  election  of  a  successor,  the  leg- 
islature is  without  authority  to  postpone  the 
election  of  such  suecessors  until  the  succeed- 
'ng  general  election  held  In  the  next  year, 
and  to  extend  the  term  of  office  of  the  In- 
cumbents during  the  intervening  time,  and 
to  provide  for  an  election  In  a  different  year 
In  which  to  elect  such  successors,  and  a 
different  time  for  the  beginning  of  such  term 
of  office.  State,  ex  rel.  Polk.  v.  OalUitu^ 
74  Neb.  188  (104  "N.  W.  197). 

Notice  or  proclamation. 

13.  (1878.)  In  ordering  au  election  on 
the  question  of  the  relocation  of  a  county 
seat,  thirty  days'  notice  is  required.  But 
pven  if  the  notice  be  for  a  less  time  than 
this,  a  court  of  equity  will  not,  for  this  rea- 
son alone,  declare  the  election  void  at  the 
suit  of  a  party  who  participated  therein, 
especially  where  it  Is  not  shown  that  a  dif- 
ferent result  would  probably  have  been  ob- 
tained If  the  full  statutory  notice  had  been 
given.    Ellis  v.  Earl,  7  Neb.  381. 

14.  (1882.)  In  April,  1881,  one  M.  was 
elected  treasurer  of  the  city  of  Omaha  for 
*.he  term  of  two  years.  In  December-  of  the 
same  year  M.  died,  whereupon  the  mayor  of 
said  city  appointed  B.  to  fill  the  vacancy. 
The  appointment  was  Confirmed  by  the  coun- 
cil. B.  qualified,  and  took  possession  of  the 
office.  At  the  city  election  In  April,  1882, 
pertain  voters  of  said  city,  without  any  reso- 
lution of  the  city  council  or  proclamation 
of  the  mayor,  cast  their  ballots  for  3.  and 


D..  S.  having  a  majority  of  all  the  votes  cut 
Tn  a  proceeding  by  quo  toarranto  to  ouit  E 
from  the  office  of  treasurer  and  Install  & 

therein  held,  that  as  the  dty  election  li 

&pril,  1882,  was  not  a  general  election  ia 
said  city,  votes  cast  to  fill  a  vacancy  in  the 
office  of  treasurer,  without  a  reaoIaUoD  of 
the  city  council  or  proclamation  of  the 
mayor  were  nugatory.  State,  er.  rel.  Sop- 
Otter,  V.  Buck.  13  Neb.  273  (13  N.  W.  406). 

15.  (1889.)  Where  a  county  board  calls 
a  special  election.  In  a  township  of  tbe 
county,  for  the  purpose  of  voting  opon  a 
proposition  for  the  issuance  of  the  bonds  of 
such  township  in  aid  of  the  construction  of 
a  railroad,  and  gives  notice  of  the  election 
in  a  newspaper  published  in  the  county,  the 
county  is  liable  for  the  expenses  of  publish- 
ing the  notice  for  the  special  election. 
Kearney  County  v.  Stein,  26  Neb.  132  (40 
N.  W.  1071). 

16.  (1890.)  The  provision  of  law  requhi- 
ing  the  governor,  thirty  days  previous  to  an 
eiection  at  which  any  state  officer  is  to  be 
chosen,  to  Issue  bis  proclamation  therefor  Is 
directory  merely.  Under  our  constitutiwi 
and  laws  the  elective  franchise  is  vested  in 
the  electors,  and  its  exercise  related  by 
law.  It  la  not  deposited  In  the  executive  to 
be  doled  out  by  proclamation,  state,  ex  fri. 
Bates,  V.  Thayer,  31  Neb.  82  (47  N.  W.  7«)- 

17.  (1895.)  The  validity  of  an  eiection 
does  not  depend  upon  the  publica*'ion  of  thf 
election  notice.  If.  under  existing  circum- 
stances, a  particular  office  is  to  be  filled,  an 
election  for  that  office  is  not  Invalid  because 
the  filing  thereof  was  not  included  lo  tbe 
published  notice  of  election,  at  least  wbm 
it  appears  that  the  electors  generally  were 
apprised  of  the  fact  and  voted  on  the  ques- 
tion. State,  ez  rel.  Serge,  v.  iMnsiiig,  4fi 
Neb.  514  (64  N.  W.  1104;  35  U  R.  A  124). 

Effect  of  unauthorized  election. 

18.  (1886.)  Votes  cast  at  an  election  do- 
authorlzed  by  law  are  nullltiei.  State,  ex 
rel.  Osgood,  v.  Kin^r;  State,  es  rel.  LieAtg, 
V.  Musselman,  20  Neb.  174  (29  N.  W.  SOT). 

n.  EIECTION  DISTBICTTS  AND  OPIl- 
CERS. 

Creation  and  alteration  of  districts. 

19.  (1892.)  It  is  not  within  the  power 
of  the  board  of  county  commisslonerB  to  dis- 
franchise legal  voters  by  subdividing  a 
county  for  election  purposes  in  such  manner 
as  to  leave  them  without  any  opportunHy 
to  participate  In  the  election  of  conntr  oO- 
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cere.  Peard  v.  State,  ex  re/.  Huerinff,  84 
Neb.  372  (51  N.  W.  828). 

20.  (1893.)  BouDdariea  of  Holt  county 
being  clearly  defined  by  law  and  not  Includ- 
ing any  part  of  the  territory  organised  as 
Boyd  county,  there  could  be  no  de  facto 
attachment  of  the  latter  to  the  former  so 
as  to  entitle  the  voters  thereof  to  partici- 
pate In  electlona  In  Holt  county.  State,  ex 
rel.  Sorton.  v.  Van  Camp,  36  Neb,  91  (64  N. 
W.  113). 

Quallfcattons  of  officers. 

21.  (1892.)  While  under  section  2,  chap- 
ter 54,  laws  1889,  a  candidate  for  olBce  Is 
not  eligible  to  be  supervisor  of  registration, 
yet  one  who  holds  the  latter  position  Is  not 
thereby  disqualified  from  election  to  office. 
State,  ex  rel.  Roche,  v.  Ooagrove,  34  Neb.  386 
(61  N.  W.  974). 

Compensation  for  serving  election  notices. 

22.  (1892.)  The  only  compensation  for 
serving  election  notices,  to  which  a  sheriff 
is  entitled,  is  five  cenUi  a  mile  for  each  mile 
actually  and  necessarily  traveled.  Logan 
County  V.  Doan,  34  Neb.  104  (51  N.  W.  598). 

23.  (1892.)  Where  a  sheriff  at  the  same 
time  and  places  posts  notices  of  two  elec- 
tions, he  is  only  entitled  to  mileage  for  one 
trip.  Logan  County  v.  Doan,  34  Neb.  104 
(51  N.  W.  698). 

ZU.  QUALIPICATI0N8  OF  VOTEBS. 
Statutory  proriaionB. 

23a.  (1908.)  After  the  county  board  has 
fixed  the  Iwundaries  of  a  drainage  district 

the  reclamation  or  protection  of  which  would 
be  of  public  utility,  it  Is  competent  for  the 
legislature  to  permit  the  property  owners 
within  the  proposed  district  to  determine  by 
vote  whether  or-  not  they  will  avail  them- 
aelves  of  the  benefits  of  the  act,  and  the  pro- 
visions permitting  none  but  property  owners 
to  vote,  and  authorizing  each  owner  of  real 
estate  to  cast  a  vote  for  every  acre  of  land 
or  town  lot  which  he  owns  within  the  pro- 
posed district,  and  permitting  non-resident 
owners  and  foreign  corporations  owning 
real  estate  therein  to  vote  upon  the  ques- 
tion of  organization  and  for  the  officers  of 
the  district  are  not  unlawful,  nor  does  such 
election  call  for  the  exercise  of  the  elective 
franchise  secured  to  all  electors  by  section 
22  of  the  bill  of  rights.  State,  ex  rel.  Har- 
ris, V.  Hanton,  80  Neb.  738  (117  N.  W.  412). 

Bace  or  color. 

24.  (1889.)  Under  the  provisions  of  the 
first  clause  of  section  6  of  the  act  of  congress 
entitled  "An  act  to  provide  for  the  allotment 


of  lands  In  severalty  to  Indians,"  etc.,  ap- 
proved February  8,  1887,  In  order  to  estab- 
lish an  Indian's  right  to  citizenship,  and 
hence  to  vote  at  an  election  in  this  state,  it 
must  be  proven  that  such  Indian  was  born 
within  the  territorial  limits  of  the  United 
States,  and  that  an  allotment  of  land,  in 
fact,  has  been  made  to  such  Indian  by  the 
government  of  the  United  States  in  pursu- 
ance of  said  act,  or  of  like  authority  of  law. 
or  treaty  of  the  United  States.  State,  ex  rel. 
Fair,  v.  Fraeier,  28  Neb.  438  (44  N.  W.  471). 

Sex. 

25.  (1884.)  The  act  allowing  women  pos- 
sessing the  qualifications  therein  prescribed 
to  vote  at  school  meetings  is  not  in  conflict 
with  the  constitution,  and  Is  valid.  Women 
are  eligible  also  to  the  office  of  school  trus- 
tees. State,  ex  rel.  Crosby,  v.  Conea,  15  Neb. 
444  (19  N.  W.  682). 

Besidence. 

26.  (1876.)  Persons,  residing  In  an  un- 
organized county  are  not  legal  voters  In  an 
adjoining  organized  county,  and  such  votes 
are  illegal.  State,  ex  rel.  Vaientine,  v.  Orif- 
fey,  5  Neb.  161. 

27.  (1876.)  The  military  post  in  Valley 
county  is  not  a  military  reservation  reserved 
by  the  United  States  on  the  admission  of 
Nebraska  as  a  state,  nor  Is  the  land  ceded 
by  the  state  since  its  admission,  but  Is  a 
part  of  and  subject  to  the  laws  of  the  state, 
and  persons  who  remove  to  such  lands  are 
residents  of  the  county  In  which  It  is  lo- 
cated  and  are  entitled  to  the  rights  of  suf- 
frage therein.  State,  ex  rel.  Valentine,  v. 
Oriftey,  5  Neb.  161. 

28.  (1888.)  A  single  man  who  had  a 
room  within  the  city  limits,  and  took  his 
meals  with  a  family  also  living  within  the 
city  limits,  but  who,  a  few  days  before  a 
city  election  temporarily  removed  his  board- 
ing place  to  that  of  a  family  living  outside 
the  limits  by  reason  of  the  fact  that  he 
could  not  for  the  time  being  be  accommo- 
dated at  his  usual  boarding  place,  is  not 
disqualified  to  vote  at  the  election.  State, 
ex  rel.  Crawford,  v.  Oraham,  23  Neb.  68  (36 
N.  W.  372). 

29.  (1888.)  One  who  owns  and  Ifres 
upon  a  farm  during  the  summer  and  who 
considers  that  his  home,  but  who  comes 
into  a  village  during  the  winter,  and  had 
been  boarding  within  the  village  limits  for 
more  than  ninety  days  prior  to  a  village 
election,  Is  not  qualified  to  vote  at  such 
election.  State,  ex  rel.  CrawfOrd,  v,  Oraham, 
23  Neb.  68  (36  N.  W.  372). 
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30.  (1S95.)  One's  residence  is  where  he 
has  his  established  home,  the  place  where 
he  Is  habitually  present,  and  to  which,  when 
he  departs,  be  intends  to  return.  Berry  v. 
Wilcox,  44  Neb.  82  (62  N.  W.  249;  48  Am. 
St.  Rep.  708). 

 Students. 

31.  (1S96.)  The  fact  that  one  is  a  stu- 
dent in  a  uniTentity  does  not  entitle  Um 
to  vote  where  the  university  is  situated, 
nor  does  It  of  Itself  prttrent  his  voting  there. 
He  may  vote  at  the  seat  of  the  university  If 
be  baa  his  residence  there  and  Is  otherwise 
qualified.  Berry  v.  Wilcox,  44  Neh.  82  (62 
N.  W.  249:  48  Am.  St  Rep.  706). 

32.  (189S.)  Persons  otherwise  qualified 
as  voters  who  come  to  the  seat  of  a  unlvei^ 
sity  mainly  for  the  purpose  of  obtaining  an 
education,  who  are  not  dependent  upon  their 
parents  for  support,  who  have  not  the  In- 
tention of  returning  to  their  parental  home 
upon  the  eompletioA  ot  their  studies  are 
entitled  to  vote  at  the  seat  of  the  unlTerslty. 
Berry  v.  Wilcox,  44  Neb.  82  (62  N.  W.  249; 
48  Am.  St.  Rep.  706). 

Property  qiiallflcatiomi. 

33.  (1900.)  Under  the  provteions  of  sec- 
tion 4,  subdivision  2,  chapter  79,  Compiled 
Statutes  1899,  defining  the  qualifications  of 
voters  at  a  meeting  of  the  voters  of  a  school 
district  as  follows,  "Every  person,  male  or 
female,  who  has  resided  in  the  district  forty 
days  and  is  twenty-one  years  old,  and  who 
owns  real  property  or  personal  property  that 
was  assessed  in  the  district  In  his  or  her 
name  at  the  last  annual  assessment,  in  the 
district.  •  •  •  shall  be  entitled  to  vote 
at  any  district  meeting,"  held,  that  the  wife 
of  a  person  owning  a  homestead  on  which 
the  family  were  residing  was  not,  by  reason 
of  her  homestead  interest,  or  "estate  of 
homestead"  In  said  land,  an  owner  of  real 
estate  In  said  district  within  the  meaning  of 
satd  section.  McLain  v  Maricle,  60  Neb.  353 
(83  N.  W.  86).  . 

Forfeiture  of  cltlBenship. 

34.  (1880.)  A  person  convicted  of  a  fel- 
ony under  the  laws  of  the  state,  or  the 
United  States,  is  not  a  qualified  voter. 
Oandy  v.  State,  10  Neb.  243  (4  N.  W-  1019). 

IV.  BEGISTBATION  07  V0TXB8. 
Constitutional  and  statutory  prorlalons. 

35.  (1887.)  Under  the  constitution  of 
Nebraska,  which  prescribes  the  qualification? 
of  voters,  and  provides  that  all  elections 
shall  be  free,  and  there  shall  be  no  hin- 


drance or  impediment  to  the  right  of  a  quali- 
fied voter  to  exercise  the  elective  franrbise. 
a  registration  law  which  absolutely  deprivei 
an  elector  of  the  right  to  vote  unless  regis 
tered  on  one  of  the  tour  days,  the  last  one 
being  ten  days  inlor  to  the  election,  is  voil 
State,  ex  rel.  steams,  v.  Comer,  22  Neb.  26» 
(34  N.  W.  499;  3  Am.  SL  Rep.  267). 

36.  (1887.)  A  registry  law,  so  far  as  it 
provides  for  a  register  of  qualified  electors 
to  be  made,  and  which  constitutes  soch 
registration  one  mode  of  proof  of  the  elect- 
or's right,  and  so  far  as  it  might  require  an 
elector  whose  name  is  not  upon  such  register 
to  make  other  reasonable  proof  of  bis 
right  to  the  judges  of  election  at  the  time 
of  offering  his  vote,  would  be  valid.  But 
where  It  absolutely  deprives  the  elector  of 
bis  vote  unless  previously  registered  upon 
certain  days  named  In  the  law.  It  is  void. 
State,  ex  rel.  Steams,  v.  Comer,  22  Neb.  2S5 
(84  N.  W.  499;  3  Am.  St  Rep.  267). 

Validity  of  TOtea  without  reglstrattoB. 

37.  (1886.)  The  registration  law  Is  to 
be  used  as  a  shield  and  not  as  a  sword;  as 
a  means  to  prevent  illegal  voting,  and  not 
to  disfranchise  the  voters  of  a  county  or  its 
subdivisions;  therefore,  where  a  statute 
limits  the  time  for  holding  an  election  to  a 
less  number  of  days  than  Is  required  for  the 
registration  of  voters,  and  no  registration  is 
had,  the  votes  cast  at  such  election  will  not 
on  that  account  be  illegal.  State,  ex  rel 
Harvey,  v.  Piper,  17  Neb.  614  (24  N.  W.  204). 

V.  NOXZHATIOHS  AND  PBIKABT 
BLEOnONS. 

Constitutional  and  statutory  provisions. 

38.  (1902.)  Chapter  27,  Session  I^ws 
1899 — the  primary  election  law — being  as 
original  enactment  and  complete  In  itstif. 
does  not  contravene  section  11,  article  III  of 
the  constitution,  althou^  section  6  operates 
indirectly  as  an  amendment  of  section  1  of 
the  general  registration  law.  De  France  v. 
Barmer,  66  Neb.  14  (93  N.  W.  159). 

39.  (1905.)  The  provisions  of  the  pri- 
mary act  (laws  1905.  ch.  66).  which  are 
found  to  be  invalid,  are  held  not  to  affed 
the  remainder  of  the  act  State,  ex  rel 
Adair,  V.  Drexel,  74  Neb.  776  (105  N.  W. 
174). 

40.  (190S.)    The  titte  of  the  act  (laws 

1905,  ch.  66)  providing  for  the  selection  of 
certain  candidates  for  public  office  and  cer- 
tain delegates  at  a  primary  election,  and 
regulating  such  primary,  does  not  embrace 
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nor  comprehend  legislation  concerning  the 
registration  of  voters  for  general  elections, 
and  which  is.  In  substance  and  effect,  amend* 
story  of  existing  registration  laws,  and  is 
not  broad  enough  to  permit  legislation  con- 
cerning the  form  and  makeup  of  the  official 
ballots  provided  for  by  law  to  be  used  at  a 
general  election.  State,  ex  rel  Adair,  v, 
Drexel,  74  Neb.  776  (105  N.  W.  174). 

41.  {1906.)  Section  118ft,  chapter  26, 
Compiled  Statutes  1907.  of  the  "Auatralian 
ballot  law"  is  not  in  conflict  with  the  con- 
stitution, and  confers  power  upon  county 
conrts  and  upon  judges  of  the  district  an.i 
supreme  courts  at  chambers  to  summarily 
review  the  action  of  the  officer  with  whom 
an  orl^nal  certificate  of  nomination  is  filed, 
snd  to  make  such  order  therein  as  the  law 
requires.  State,  ex  rel.  OffUl,  v.  HalUnoell,  77 
Neb.  610  (110  N.  W.  717). 

Partv  HIvlBions  and  conflicting  nomina- 
tions. 

42.  (1895.)  It  ts  not  the  province  of  the 
secretary  of  state  to  determine  which  of  two 
rival  state  conventions  of  the  same  party  is 
entitled  to  recognition  as  the  regular  con- 
vention. State,  ex  rel.  aturdevant,  v.  Alien, 
43  Neb.  651  (6?  N.  W.  35) ;  (1896)  Phelps  v. 
Piper,  48  Neb.  724  (67  N.  W.  755;  33  L.  R.  A. 
53) ;  (1896)  State,  ex  rel.  Dahlman,  v.  Piper, 
50  Neb.  25,  39  (69  N.  W.  378). 

43.  (1896.)  The  question  as  to  which 
one  of  two  foctlons  of  a.  political  party  is  the 
true  representative  of  such  political  party 
is  rather  a  political  than  a  judicial  question. 
PAeIp«  V.  Piper,  48  Neb.  724  (67  N.  W.  765; 
33  L.  R.  A.  53). 

Nominations  by  primary  election. 

44.  (1905.)  The  provisions  found  in  the 
primary  act  (laws  1905,  ch.  66)  limiting  the 
right  of  parties  to  participate  in  a  primary 
election  and  to  tiave  the  names  of  candidates 
for  nomination  to  appear  on  the  primary  bal- 
lots to  those  casting  at  least  one  per  cent. 
of  the  total  vote  cast  at  the  last  election. 
Is  a  reasonable  classification  of  parties  and 
does  not  conflict  with  the  constitution  guar- 
anteeing freedom  in  the  exercise  of  the 
elective  franchise.  BtatCt  ex  rel.  Adair,  v. 
DrecBet,  74  Neb.  776  (105  N.  W.  174). 

46.-  (1905.)  It  Is  not  competent  for  the 
legislature  to  provide  in  a  primary  election 
law  that,  before  a  person  eligible  to  office 
can  be  voted  for  at  a  primary  and  have  his 
name  appear  on  a  primary  ballot,  he  shall 
pay  a  fee  for  filing  nomination  papers,  com- 
'Puted  at  one  per  cent,  of  the  emoluments 


authorized  by  law  for  the  office  to  which 
such  candidate  aspires  during  the  term  for 
which  he  would  serve.  If  elected,  since  such 
provisions  are  an  unwarranted  hindrance 

and  impediment  to  the  exercise  of  the  elect- 
tive  franchise,  and  in  conflict  with  section 
22,  article  I  of  the  constitution.  State,  ex 
rel.  Adair,  v.  Drexel,  74  Neb.  776  (105  N.  W. 
174). 

46.  (1905.)  The  provisions  of  the  pri- 
mary act  (laws  1905,  ch.  66)  making  the 
right  of  an  elector  to  participate  in  a  pri- 
mary election  to  depend  upon  his  party  affili- 
ation. Is  a  Intimate  exercise  of  legislative 
power,  in  no  way  conflicting  with  the  funda- 
mental law  guaranteeing  freedom  In  the  ex- 
erciie  of  the  elective  franchise.  State,  ex  rel 
Adair,  v.  Drexel,  74  Neb.  776  (105  N.  W. 
174). 

46a.  (1907.)  If  an  individual  has  filed 
the  application  required  by  section  5  of  tb? 
primary  election  law  (laws  1907,  ch-  52)  and 
has  duly  qualified  himself  to  be  the  candi- 
date of  a  political  party,  and  the  requisite 
number  of  members  of  another  party  file  n 
petition  complying  with  section  45  of  that 
act,  asking  that  the  name  of  the  same  per- 
son be  also  placed  upon  the  ballot  of  their 
party.  It  Is  the  duty  of  the  officer  making  up 
the  ballot  to  place  the  name  of  the  person 
so  designated  upon  the  ballots  of  both  polit- 
ical parties.  State,  ex  rel.  Sundean,  v.  Jun- 
kin,  80  Neb.  1  (113  N.  W.  801). 

46I>.  (1907.)  The  same  person  may  be 
the  candidate  (tf  more  than  one  political 
party  for  nomination  at  a  primary  election, 
but  he  cannot  be  the  nominee  of  any  party 
unless  he  receives  the  requisite  number  of 
votes  cast  by  that  party.  State,  ex  rel.  Dick- 
inson. V.  Sheldon,  80  Neb.  4  (113  N.  W.  802). 

Nomination  by  convention. 

47.  (1898.)  A  nomination  to  public  offl^f^ 
made  by  four  out  of  twenty-eight  members 
of  a  county  committee  chosen  by  a  political 
party  is  invalid,  where  previous  notice  of 
the  time  and  the  place  of  the  meeting  of  th<> 
meeting  of  the  committee  has  not  been  given 
to  the  other  members  thereof.  State,  ex  rel. 
Whedon,  v.  Smith,  67  Neb.  41  (77  N.  W.  384)- 

Oertlflcate  of  nomination. 

48.  (1898.)  Failure  of  the  secretary  of 
a  county  convention  to  certify  the  name  of  a 
nominee,  creates  a  vacancy  which  the  county 
central  committee  of  the  party  was  author- 
ized to  fill  under  the  provisions  of  the  Aus- 
tralian Ballot  Law.  State,  ex  rel.  Fox,  v. 
Clark,  66  Neb.  584  (77  N.  W.  87). 
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49.  (190S.)  In  the  absence  of  a  special 
provision  in  the  election  laws  the  general 
statute  applies,  and  ander  section  136.  chap- 
ter 26,  Compiled  Statutes,  the  eight  days' 
time  should  be  computed  by  excluding  the 
day  of  flllng  the  certificate  of  nomination 
r.nd  Including  the  day  of  election.  State, 
ex  rel.  Eastham,  v.  Dewey,  73  Neb.  396  (102 
N.  W.  1015). 

Nominations  to  fill  vacancies. 

50.  (1906.)  If  all  the  parties  Interested 
agree  that  one  nominated  for  ofDce  by  a 
politiral  convention  shall  decline  such  nom- 
ination and  the  committee  appoints  another 
In  his  place,  eight  days  before  the  election, 
it  is  a  compliance  with  section  186,  chap- 
ter 26.  Compiled  Statutes,  and  the  person  bo 
selected  for  the  vacancy  is  entitled  to  a 
place  on  the  ballot.  State,  ex  rel.  Eastham., 
V.  Dewey.  73  Neb.  396  (102  N.  W.  1015). 

Objections  and  contests. 

51.  (1893.)  An  objection  that  the  "con- 
vention," "primary  meeting,"  "committee," 
or  "electors"  nominating  a  candidate  for  a 
public  office  had  not  the  legal  authority  to 
make  such  nomination,  must  be  made  be- 
fore the  election  and  in  the  manner  provided 
by  section  136.  chapter  26.  of  the  Compiled 
Stattites;  and  if  not  so  made,  the  legal  au~ 
tbority  of  such  "convention,"  etc.,  to  make 
such  nomination— the  certificate  thereof  be- 
ing In  apparent  conformity  with  the  pro- 
visions of  the  election  law — will,  in  the  ab- 
sence of  fraud,  be  conclusively  presumed. 
State,  ex  rel.  Crawford,  v.  Norrit,  37  Neb. 
299  (55  N.  W.  1086). 

52.  (1896.)  The  provisions  of  the  stat- 
ute (Comp.  Stat,  ch.  26.  sec.  136)  known  as 
the  "Australian  Ballot  Law,"  requiring  ob- 
jections to  a  certificate  of  nomination  of 
candidates  for  office  to  be  filed  within  three 
days  after  the  filing  of  such  certificate,  are 
mandatory,  and  must  be  strictly  followed, 
else  said  certificate,  if  in  conformity  with 
law,  will  be  deemed  valid.  State,  ex  rel. 
Casprr.  V.  Piper.  50  Neb.  40  (69  N.  W.  383). 

Determination  by  public  officers. 

53.  (1895.)  It  iB  provided  by  the  Aus- 
tralian Ballot  Law,  act  of  March  4.  1891, 
that  all  certificates  of  nouilnatlon  which  are 
in  apparent  conformity  therewith  shall  be 
dreraed  valid  unless  objection  Is  made  there- 
to: that  in  case  objections  are  made  can- 
didates shall  be  notified  and  the  ofllcer  with 
whom  the  certificate  is  filed  shall  pass  on 
such  objections,  and  his  decision  will  be 
final  unless  a  further  order  Is  made  by  the 


county  court,  a  judge  of  the  district  conn, 
or  a  Justice  of  the  supreme  court.  fleM, 
That  siich  officer,  in  the  conslderatioti  of 
objections.  Is  not  confined  to  mere  fMwl 
matters  relating  to  the  certificate  of  nomiiu- 
tlon,  but  may  determine  from  extrinsc  eit- 
denee  whether  the  candidates  therein  named 
were  in  fact  nominated  by  the  conventioD  or 
assemblage  of  voters  or  delegates  clftlmini 
to  represent  a  party  which  cast  the  requisite 
number  of  votes  at  the  last  election.  Bttte, 
ex  rel.  Sturdevant,  v.  Allen,  43  Neb.  651  (U 
N.  W.  36);  (1896)  State,  ex  rel.  Dakiun,  t. 
Piper.  50  Neb.  25,  39  (69  N.  W.  378). 

64.  (1896.)  An  appeal  or  proceedlne  in 
error  will  not  He  directly  to  the  supreme 
court  to  review  the  decisions  of  the  secre- 
tary of  state  under  the  Australian  BiDot 

Law.    State,  ex  ret.  Dahlman,  v.  Piper, 
Neb.  25,  39  (69  N.  W.  378). 

56.  (1896.)  The  secretary  of  state  ii 
passing  upon  objections  to  a  certlficatf  of 
nomination  for  a  public  office  is  not  coolned 
alone  to  the  consideration  of  objections  as  to 
matters  of  form,  but  has  the  power  to  decide 
from  extrinsic  evidence  whether  tlie  candi- 
date named  in  such  certificate  was  lo  fart 
nominated  by  a  convention  called  and  lield 
In  accordance  with  the  precedents  and 
usages  of  a  political  party  which  cast  one 
per  centum  of  the  votes  of  the  state  at  thf 
last  general  election,  or  by  a  faction  in  good 
ftiith  claiming  to  represent  a  party  casting 
such  a  percentum  of  the  vote  of  the  state. 
State,  ex  rel.  Roge,  v.  Piper,  50  Neb.  42  (O 
N.  W.  384). 

Certification  of  nomination  by  public  oflleer. 

66.  (1895.)  Where  two  factions  of  i 
political  party  nominate  candidates  and 
certify  such  nominations  to  the  secretary  or 
state  in  due  form  of  law,  the  latter  will  not 
inquire  into  the  regularity  of  the  conventiot 
held  by  either  faction,  but  will  certify  to  th*- 
several  county  clerks  the  names  of  tbe  as 
didates  nominated  by  each,  such  practin 
being  in  harmony  with  the  rule  wbid  re- 
quires courts,  in  case  of  doubt,  to  adopt  tfav 
construction  which  affords  the  citizen  tbe 
greater  liberty  in  casting  his  ballot.  8teU. 
ex  rel.  Sturdevant.  v.  Anen,  43  Neb.  651  (SI 
N.  W.  36);  (1896)  Phelpt  v.  Piper,  48  Neh. 
724  (67  N.  W.  755;  83  L.  R-  A  53);  (18«) 
State,  ex  rel.  Dahlman.  v.  Piper,  SO  Neb.  23, 
89  (69  N.  W.  878). 

57.  (1896.)  The  finding  of  facts  made 
by  the  secretary  of  state  in  passing  opon  (*• 
jeeUons  filed  against  certificates  of  nonih» 
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tfon.  If  not  conclusive,  are  at  least  prima 
facie  right.  State,  ex  rel.  Dahtman.  v.  Piper, 
50  Neb.  25.  39  (R9  N.  W.  378). 

58.  (1896.)  Upon  the  facts  In  this  case 
it  was  held  that  the  secretary  of  state  prop- 
erly refused  to  certify  to  the  county  clerks 
the  names  of  certain  candidates  for  oflftce. 
State,  ex  rel.  Rote,  v.  Piper,  50  Neb.  42  ( 69 
N.  W.  384). 

VI.  BALIOTS. 

Compelling  piacing  names  on  ballot,  see 
Handamut.  H  171-173. 

Constitutional  and  atatntory  provisions. 

59.  (1893.)  Provision  I  of  the  election 
law  which  are  not  essential  to  a  fair  election 
will  be  held  to  be  formal  aiul  directory  only 
unless  declared  to  be  mandatory  by  the  law 
Itself.  State,  ex  rel.  Jf&ftun,  v.  Van  Camp, 
36  Neb.  91  (53  N.  W.  113). 

Form  and  contents. 

60.  (1893.)    Votes  for  representative  will 

not  be  rejected  because  the  number  of  the 
district  is  not  designated  upon  the  official 
ballot  in  counties  included  in  one  district 
only.  State,  ex  rel.  Norton,  v.  Van  Camp,  36 
Neb.  91  (68  N.  W.  113). 

61.  (1901.)  The  form  of  ballots  should 
l>e  uniform  throughout  the  state.  State,  ex 
rel.  De  France,  v.  Frye,  62  Neb.  817  (88  N. 
W.  149). 

—  Order  and  arrangement  of  tickets 
and  names. 

62.  (1895.)  An  officer  charged  with  the 
preparation  of  official  ballots  is  allowed 
some  discretion  In  the  arrangement  of  partv 
names.  Woods  v.  State,  ex  rel.  McNerncy, 
44  Neb.  430  (63  N.  W.  23). 

63.  (1895.)  In  the  absence  of  an  abuse 
of  discretion  on  the  part  of  the  officer  pre- 
paring the  arrangement  of  the  names  of  the 
candidates  for  ofRce,  the  courts  will  not  In 
terpose.  Woods  v.  State,  ex  rel.  McKemey, 
44  Neb.  430  (^3  N.  W.  23). 

 Party  names. 

64.  (1900.)  The  People's  Independent 
party  having  been  generally  and  popularly 
known  in  this  state  as  the  "Populist  Party," 
that  name  cannot  he  adopted  and  used  by 
a  new  political  organization.  Porter  v. 
Flick,  60  Neb.  773  (84  N.  W.  262). 

65.  (1900.)  Section  131  of  the  Australian 
Ballot  Law  (Comp.  Stat,  1899.  ch.  26)  for* 
bids  a  new  political  organization  from  using 
an  old  party  name,  although  such  name  is 
the  one  by  which  it  is  generally  and  pop- 


ularly known,  and  not  the  name  which  the 
officers  of  Its  couTentlon  have  certified  to  ths 

secretary  of  state  for  use  upon  the  official 
ballot.  Porter  v.  Flick,  60  Neb.  773  (84  N. 
W.  262). 

66.  (1900.)  The  authority  given  by  the 
Australian  Ballot  Law  (Comp.  Stat.  1899,  ch. 
26,  sec.  137)  to  the  county  court  and  to  the 
judges  of  the  district  and  supreme  courts 
is.  In  its  nature,  Judicial;  and  the  orders 
made  by  such  court  or  judge  may  be  re- 
viewed by  error  proceeding.  Porter  v.  Flick, 
60  Neb.  773  (84  N.  W.  262). 

67.  (1900.)  The  legislative  purpose  in 
forbidding  the  adoption  and  use  of  an  old 
party  name  by  a  new  political  organization 
(Comp.  Stats.  1899,  ch.  26,  sec.  131)  was  to 
avoid  confusion  in  voting  and  to  prevent 
fraud  at  elections;  to  enable  the  elector  to 
express,  with  certainty,  his  real  choice  of 
candidates,  and  to  eliminate,  as  far  as  pos- 
sible, from  the  ballot,  whatever  might  tend 
to  deceive  him  Into  casting  a  vote  contrary 
to  his  intention  and  for  persons  to  whom  he 
is  opposed.  Porter  v.  Flick,  60  Neb.  773  (84 
N.  W.  2G2). 

68.  (190i.)  It  is  the  duty  of  the  proper 
officer,  in  preparing  all  <^clal  ballota,  to  put 
at  the  top  and  left  side  of  the  ballot.  In 
black-faced  capital  type,  not  less  than  one- 
elgbth  of  an  inch  high,  the  name  of  each 
party  having  candidates  on  the  ballot,  and 
to  the  right  of  each  party  a  circle  one-half 
inch  in  diameter,  wIUi  leaders  connecting 
the  party  name  to  such  circle.  State,  ex  rel. 
De  France,  v.  Frye,  62  Neb.  817  (88  N.  W. 
149). 

■  ■   Names  and  designation  of  offices. 

69.  (1876.)  A  ballot  voted  at  a  legal  elec- 
tion without  any  designation  of  an  office, 
and  also  a  ballot  voted  with  two  or  more 
names  on  It,  when  the  tenure  of  the  offi-e 
Is  limited  to  one  person  only,  are  illegal 
and  void.  State,  ex  rel.  Valentine,  v.  Orif- 
ley.  5  Neb.  161. 

 Names  and  designation  of  candidates. 

70.  (1890.)  BalloU  cast  at  an  election 
for  justice  of  the  peace.  In  the  Third  dis- 
trict of  the  city  of  Lincoln  for  P.  for  the 
office  of  Justice  of  the  peace  are  not  inval- 
idated as  to  him  because  they  also  contain 
the  name  of  B.  "For  justice  of  the  peace  of 
the  First  district"  and  that  of  C.  "For  jus- 
tice of  the  peace  of  the  Second  district." 
State,  ex  rel.  Steamt,  v.  Foxworthy,  29  Neb. 
341  (45  N.  W.  632). 

71.  (1890.)    Ballots  cast  at  an  election 
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tor  Justice  of  ttie  peace  In  the  Third  district 
of  the  city  of  Lincoln  containing  the  names 
of  three  persons,  when  but  one  person  is  to 
be  elected  to  that  office,  are,  under  section 
40.  chapter  26,  Compiled  Statutes,  void,  and 
cannot  be  counted  for  'any  one  for  that  office. 
State,  ex  reJ.  Stearnt^  v.  Foxworthy,  29  Neb. 
341  (45  N.  W.  632). 

72.  (1893.)  The  Tote  of  B.  county  for 
the  relator  as  representatfre  should  not  be 
rejected,  for  the  reason  that  his  name  was 
written  on  the  sample  and  official  ballots 
by  the  clerk  after  they  had  been  printed  and 
were  ready  for  distribution.  State,  ex  reh 
Norton,  V.  Van  Camp,  36  Neb.  91  (63  N.  W. 
113). 

73.  (1895.)  The  act  approved  March  4, 
1891,  commonly  called  the  "Australian  Bal- 
lot Law,"  contemplates  that  the  nam?  of 
each  candidate  shall  be  printed  once  only 
on  the  official  and  simple  ballot,  accom- 
panied by  such  political  or  other  designa- 
tions as  correspond  to  the  nomination  pa- 
pers on  file  with  the  officers  charged  with 
the  duty  of  printing  and  distributing  such 
ballots.  State,  ex  reJ.  Sturaevant,  v.  Allen, 
43  Neb.  651  (62  N.  W.  35. 

-  Proposed  constitatlonal  amendment. 

74.  (1907.)  It  is  not  necessary  that  the 
entire  proposed  amendment  be  printed  upon 
the  official  ballot.  If  enough  la  printed  upon 
the  ballot  to  identify  the  amendment  and 
shojr  its  character  and  purpose.  It  Is  suffi- 
cient State,  ex  ret.  Thompson,  v.  Winnctt, 
78  Neb.  379  (110  N.  W.  1113). 

■—  Indorsement. 

75.  (1899.)  The  requirement  of  the  Aus- 
tralian ballot  law,  that  the  names  of  two 
Judges  Of  election  shall  be  written  on  the- 
back  of  each  ballot  used,  and  the  provision 
that  a  ballot  not  Indorsed  as  aforesaid  dhall 
not  be  counted  are  mandatory,  and  are  not 
inimical  to  the  constitution.  Orr  v.  Bailej/, 
69  Neb.  128  (80  N.  W.  495). 

76.  (1899.)  The  statutory  provision  re- 
quiring the  names  of  two  Judges  to  be  In- 
dorsed upon  a  ballot  Is  mandatory  and  is 
not  sufficiently  compiled  with  by  the  In- 
dorsement of  the  name  of  one  Judge. 
Mauck  V.  Broton,  59  Neb.  382  (81  N.  W.  313). 

77.  (1906.)  A  voter  who  has  complied 
with  the  statute  by  obtaining  from  the 
election  board  a  ballot  Indorsed  In  writing 
with  the  names  of  two  members  of  the 
board,  both  of  whom  are  ostensibly  and.  as 
he  honestly  supposes,  are  really  Judges,  will 


not  be  deprived  of  bis  vote  by  the  mere 
fact  that  one  of  such  names  is  that  <tf  a 
clerk  of  the  election.  Btop&am  «■  Brosd- 
well,  78  Neb.  606  (103  N.  W.  823j. 

 Objections. 

78.  (1893.)  By  the  provlalona  of  secUon 
141,  chapter  26  of  the  Compiled  Statutes, 
a  candidate  may  make  objections  to  the 
ballots  as  printed  by  the  county  clerk.  aDd 
Invoke  the  power  of  the  courts  to  corre:^" 
any  error  or  omission  in  the  name  or 
Bcrlptlon  of  his  competitor;  but  If  sach 
candidate  neglects  to  make  such  ohjectlon 
until  after  the  election,  he  cannot  then  ol^ 
ject  to  the  result  because  of  any  error  tn 
the  political  designation  of  his  competitor 
on  said  ballots,  without  a  showing  of  fraud 
and  that  the  error  by  deceiving  tie  eleotore 
prevented  a  full  and  fair  expression  of  the 
voters'  will.  State,  ex  rel.  Cravoford,  v.  Xor 
ria,  37  Neb.  299  (55  N.  W.  1086). 

Indication  of  choice  of  voter. 

79.  (1893.)  The  provision  in  section  ii 
of  the  act  approved  Uarch  4,  1891,  known 
as  the  "Australian  Ballot  Law,"  for  the 
marking  of  ballots  with  ink.  is  dlrectorr 
only,  and  ballots.  If  in  other  respects  regu- 
lar, will,  in  the  absence  of  fraud,  be  counted, 
although  marked  with  a  pencil.  State,  ex 
rel.  Waggoner,  v.  RMsel'.  34  Neb.  116  (51 
N.  W.  465;  33  Am.  St.  Rep.  625;  16  L.  R. 
A.  7401. 

80.  (1893.)  While  the  statute  requires 
that  the  cross  which  signifies  the  preference 
of  the  elector  shall,  in  ink.  be  placed  in  s 
space  designated  for  that  purpose,  a  ballM 
upon  which  such  preference  is  indicated  by 
a  cross  made  with  a  lead  pencil,  outside  the 
space  designated,  but  opposite  the  name  of 
the  choice  of  the  elector,  should  be  counted 
according  to  such  manifest  intention.  Spar- 
gin  V.  Thompson.  37  Neb.  39  (55  N.  W.  297). 

81.  (1896.)  The  prorisfon  of  section  Id, 
act  of  1891  ("Australian  Ballot  Law"),  for 
the  expressing  of  the  voter's  intention  by  a 
mark  opposite  the  name  of  the  candidate  of 
his  choice.  Is  mandatory,  and  the  manner 
thus  prescribed  is  exclusive  of  all  otfaen; 
and  such  is  the  rule  whether  the  names  of 
candidates  be  printed  on  the  ballot  or  writ- 
ten thereon  by  the  voter.  Uartin  v.  Miles. 
46  Neb.  772  (65  N.  W.  889). 

82.  (1899.)  That  the  cross  be  In  the 
circle  OP  square  la  not  of  the  essentials  of 
a  valid  ballot  or  vote.  If  the  proper  mark 
la  made  either  on  the  right  or  left  of.  and 
opposite  to,  the  name  of  a  candidate,  it  may 
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indicate  the  choice  of  an  elector.  And  on 
a  Btrai^t  party  ticket.  If  the  croee  Is  placed 
within  the  space  which  ccmtalns  the  circle, 
although  not  within  or  touching  the  latter. 
It  may  BUfflce  to  Indicate  the  Intention  of 
the  voter.  MauoJe  v.  Brown,  59  Neh.  S82 
(81  N.  W.  313). 
Irregvlarltiee. 

83.  (1897.)  The  intention  of  an  elector 
must  be  ascertained  from  hl8  ballot,  and  any 
inaccuracies  In  the  preparation  thereof  can- 
not be  urged  for  the  first  time  after  election, 
to  defeat  the  clearly  expressed  intention  of 
the  voter.  Tutt  v.  Hawkin$,  53  Neb.  367  (73 
N.  W.  692). 

Distinguishing  marks. 

84.  (1893.)  The  indorsement  of  the 
name  "Eagleham,"  he  not  being  one  of  the 
election  Judgeo,  upon  a  ballot,  was  within 
the  Inhibition  of  the  statute  forbidding  the 
marking  of  a  ballot  by  an  elector,  and  viti- 
ates said  ballot.  »8pttri;*n  v.  Thompaon,  37 
Neb.  39  (55  N.  W.  297). 

86.  (1899.)  That  an  elector  shall  place 
no  mark  npon  his  ballot  by  which  It  may 
afterwards  be  Identified  as  the  one  TOted  by 
him,  and  that  he  shall  not  make  any  mark 
on  the  ballot  except  as  directed  in  the  law, 
are  mandatory  provisions,  and  a  violation 
of  either  will  Invalidate  the  ballot  as  to 
which  It  occurs,  dfauofc  v.  Brown,  69  Neb. 
382  (81  N.  W.  313).  [Ovcrrnled.  73  Neh. 
606  :  73  Neb.  622.] 

86.  (1905.)  Irregular  and  defective  or 
unauthorized  markings  of  a  ballot,  appar- 
ently the  result  of  innocent  awkwardness. 
Inattention  or  ignorance,  and  apparently 
not  Intended  or  made  use  of  for  the  purpose 
of  Bubsegueat  Identification,  will  not  Justify 
the  rejection  of  such  ballots,  if  Uie  Intent 
of  the  voter  can  be  ascertained  therafrom. 
BinglMm  «.  BroadmtU,  73  Neb.  605  (103  N. 
W,  323). 

87.  (1905.)  On  the  trial  of  a  contested 
election  ballots  will  not  be  treated  as  void 
simply  because  of  Irregular  or  unauthorized 
markings  or  mutilations  which  appear  to 
have  been  innocently  made  as  the  result  of 
awkwardness,  inattention,  mistake  or  Ig- 
norance, If  the  lawful  Intent  of  the  voter 
can  be  ascertained  therefrom.  OHUlth  «. 
Bonawitz,  78  Neb.  622  (103  N.  W.  327). 

Vn.  CONDUCT  OP  3B1LBCTI0N. 
Constitutional  and  statutory  provisions. 

88.  (1887.)  The  act  "To  amend  the  elec- 
tion laws  for  metropolitan  cities,  and  cities 
of  the  first  class  in  the  state  of  Nebraska," 


being  in  contravention  of  that  clause  of  the 
constitution  that  "no  bill  shall  contain  more 
than  one  subject,  which  shall  be  clearly 
expressed  In  Its  title,  and  no  law  shcU  be 
amended  unless  the  new  act  contains  the 
section  or  sections  so  amended,  and  the  sec- 
tion or  sections  so  amended  shall  be  re- 
pealed," is  void.  Btate,  ex  tel.  Stearns,  v. 
Corner,  22  Neb.  265  (34  N.  W-  499;  3  Am. 
St.  Rep.  267). 

89.  (1903.)  An  election  provided  for 
and  required  to  take  place  by  the  constitu- 
tion may  be  held  at  the  re<[uired  time  with- 
out special  legislation  providing  therefor. 
State,  ex  rel.  Gordon,  v.  Moorea,  70  Neb.  48 
(96  N.  W.  1011). 

89a.  (1908.)  Section  22  of  the  bill  of 
rights  (const,  art.  I),  providing  that  "all 
elections  shall  be  free,  and  there  shall  be 
no  hindrance  or  Impediment  of  the  right  of 
a  qualified  voter  to  exercise  the  elective 
franchise,"  does  not  apply  to  an  election 
npon  the  formation  of  a  drainage  district, 
nor  one  for  the  eleeUon  of  officers  therefor. 
State,  ex  rel.  ffarrfo,  v.  Banaon,  80  Neb.  724 
(115  N.  W. 


Polling  places. 

90.  (1886.)  Where  a  city  Is  under  con- 
trol of  county  organization  and  the  wards 
of  the  city  are  established  under  the  town's 
organization,  the  county  has  control  over,  the 
voting  places  at  a  general  Section.  State, 
em  rel.  Wagner,  v.  Emery,  20  Neb.  801  (30 
N.  W.  67). 

91.  (1891.)  It  is  the  duty  of  the  county 
board  to  provide  a  suitable  number  of  poll- 
ing places  to  accommodate  the  voters  of  the 
county,  and  no  doubt  the  board  may  be 
compelled,  tn  a  proper  proceeding,  to  provide 
proper  facilities.  State,  ex  rel.  Eble,  v. 
Leavitt,  33  Neb.  285  (49  N.  W.  1097). 

92.  (1891.)  Every  legal  voter  of  the 
precinct  is  entitled  to  vote  at  the  place  pro- 
vided for  that  purpose  by  the  county  hoard, 
although  such  place  may  be  within  the 
limits  of  a  city  of  the  second  class;  and 
where  there  is  more  than  one  voting  place 
in  such  city  he  may  vote  at  any  one  of  them. 
Btate,  ex  rel.  EbU,  v.  Leavitt,  88  N^.  285 
(49  N.  W.  1097). 

98.  (1891.)  A  legal  voter  In  a  prednct 
containing  a  city  of  the  second  class  over 
2,500,  but  who  resides  outside  the  city  lim- 
its, cannot  be  registered  by  the  board  ol 
registration  in  such  city,  but  whera  no  poll- 
ing places  are  provided  for  such  precinct, 
outside  the  ctl7  limits,  such  voter  is  entitled 
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to  vote  at  any  one  of  tbose  situated  within 
the  city.  State,  ex  rel.  Eble,  v.'Leavitt,  33 
Neb.  2S5  (49  N.  W.  1097). 

94.  (1892.)  Where  a  county  commis- 
sioner district  Includes  part  oC  a  city  ward 
whose  poIllDg  place  Is  outside  the  district, 
the  votes  of  resident  electors  of  both  dis- 
trict and  ward,  cast  at  such  polling  place  for 
rommlssioner,  should  be  conntd,  since  the 
Tf)tlng  by  said  electors  outside  of  the  com- 
missioner district  is  a  mere  Irregularity  not 
affecting  the  merits  of  the  case.  Peard  v. 
State,  ex  rel.  Huering,  34  Neb.  372  (51  N. 
W.  828). 

96.  (1893.)  The  vote  of  a  precinct  should 
not  be  rejected  because  the  polling  place 
was  located  within  an  Indian  reservation. 
State,  ex  rel.  Crawford,  v.  Norria,  37  Neb. 
299  (56  N.  W.  1086). 

Time  for  voting. 

96.  (1900.)  Where  It  afflnnatlTely  ap- 
pears that  an  election  was  fairly  conducted; 
that  it  was  held  on  the  day  and  within  the 
hours  fixed  by  law;  that  due  notice  was 
given  and  that  a  majority  of  the  electors  en- 
titled to  vote  voted  in  favor  of  the  proposi- 
tion submitted,  the  failure  to  keep  the  polls 
open  for  the  entire  time  required  by  the 
statute  will  be  deemed  a  harmless  Irregular 
Ity.  Battes  v.  Farmers  Irrigation  DUtrict. 
60  Neb.  310  (83  N.  W.  83). 

Use  of  voting  machinM. 

97.  (1906.)  An  inscription  on  the  ballot 
label  of  a  voting  machine  used  in  elections 

upon  questions  may  be  abbreviated  to  meet 
the  requirements  of  the  limited  space.  The 
inscription,  "Shall  the  city  Issue  $60,000  fire- 
engine  bouse  bonds  to  run  20  years  at  4%?" 
upon  the  ballot  label  of  the  voting  machines 
used  at  the  election  in  controversy,  as  an 
abbreviation  of  the  proposition  quoted  In  the 
last  i>aragraph,  is  a  sufficient  statement  of 
the  question  submitted.  Linn  v.  City  of 
Omaha,  76  Neb.  663  (107  N.  W.  983). 

Irregularities  and  errors. 

98.  (1893.)  Innocent  Irregularities  of 
election  officers  which  are  free  from  fraud 
and  have  not  prevented  a  free  and  fair  ex- 
pression of  the  popular  choice,  will  not  viti- 
ate the  result  of  an  election  unless  the  legis- 
lature has  expressly  so  declared.  State,  ex 
rel.  Crawford,  v.  NorHs,  37  Neb.  299  (55  N. 
W.  1086). 

99.  (1905.)  Minor  irregularities  by  mem< 
hers  of  an  election  board,  voters  and  bystand- 
era  at  a  polling  place,  unaccompanied  by- 


fraud  or  conduct  affecting  the  integrity  of 
the  ballot,  will  not  operate  to  quaA  tlie 
election.  Bingham  v.  Broadwell,  73  Neb.  6^ 
(103  N.  W.  323). 

Bribery. 

100.  (1892.)  No  form  of  bribery  to  se- 
cure votes  will  be  sanctioned  by  the  courts 
This  rule  Is  equally  as  Important  in  county 
seat  elections  as  in  other  cases.  The  desiini 
of  the  law  is  to  secure  the  free  and  volnn- 
tary  expression  of  each  voter  of  his  choire 
for  the  county  seat  Agere  v.  Moan,  34  Neh. 
210  (61  N.  W.  830). 

VHX.  COUNT  07  TOTES,  BETtmNS, 
AND  CANVASS. 

Parol  evidence  to  contradict  election  re- 
turns, see  Evidence,  $  393. 

Cktmpelllng  canvass  of  returns,  see  Man- 
damus, SS  179-188. 

Sufficiency  of  petition  in  mandamus  te 
compel  canvass  of  returns,  see  Mandamtu. 
1260. 

Number  of  votes  necessary  to  ehoio& 

101.  (1897.)  The  requirements  of  se^ 
tion  30,  article  I,  chapter  18,  Compiled  Siat 
utes.  In  regard  to  the  proportion  of  votes 
which  must  have  been  cast  in  favor  of  i 
proposition  submitted  at  an  election,  to 
work  Its  adoption,  held  applicable  to  the 
submission  of  a  proposition  to  sell  the  public 
grounds  of  a  county.  Sternberg  v.  State,  er 
rel  Keller.  50  Neb.  127  (69  N.  W.  849). 

102.  (1897.)  A  proposition  to  authoriw 
the  Issuance  of  funding  bonds  was  submittei 
to  the  electors  of  a  city,  pursuant  to  th* 
provisions  of  such  section  of  the  statutes,  il 
the  same  time  and  place  as  the  general  dtr 
election.  Held,  Under  the  facts  shown,  to 
be  but  one  election;  that  the  presumption  is 
that  all  the  electors  voted  at  such  election; 
and  the  proposition,  to  work  its  adoption, 
must  have  received  a  majority  of  all  the 
votes  cast  at  such  election.  Bryan  v.  City  of 
Lincoln,  50  Neb.  620  (70  N.  W.  262;  35  L.  R. 
A.  762). 

Tie  votes. 

103.  (1888.)  In  an  application  for  a 
mandamus  against  the  incumbent  of  a 
county  office,  requiring  him  to  deliver  the 
books,  papers,  and  moneys  of  the  office  to 
the  relator,  who  claimed  the  office  by  virtue 
of  a  tie  vote  at  the  election,  and  a  deter 
mlnatlon  of  such  tie  In  his  favor  by  lot.  Mi 
that  the  certificate  Should  ahow  spedfloally 
the  manner  in  which  such  lot  was  deter- 
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mined;  and  where  it  is  shown  that  the  re- 
Bpondent  was  not  present,  and  took  no  part 
in  such  determination,  the  certificate  should 
show  that  the  county  clerk  drew  for  him, 
and  that  In  such  drawing  and  the  determin- 
ine  of  such  lot,  the  said  clerk,  for  the  re- 
spondent, was  an  actor,  equally  with  the  re- 
lator, and  that. such  lot  was  conducted  and 
determined  In  such  manner  as  to  preclude  the 
possibility  of  forethought  or  dssign  on  the 
part  of  any  of  the  actors  or  canvassers  by 
whieb  the  determination  of  the  lot  might 
have  been  Influenced  to  the  disadvantage  of 
the  respondent.  State,  ex  rel.  Davey,  v. 
Wilkinson,  23  Neb.  710  (37  N.  W.  617). 

104.  (1895.)  A  petition  for  mandamus 
to  compel  judges  of  election  to  assemble  and 
determine  a  tie  vote  by  lot,  under  section 
45,  chapter-  26,  Compiled  Statutes,  must  al- 
lege that  the  city  clerk  has  notified  the  can* 
dldate  to  appear  at  his  office  for  that  puiv  - 
pose.  State,  ex  rel.  Shaffer,  v.  Bovman,  46 
Neb.  752  (64  N.  W.  223). 

Votes  to  be  counted. 

105.  (1892.)  A  peremptory  mandamus 
will  not  be  allowed,  requiring  the  Judges 
and  clerks  of  election  to  connt  ballots  re- 
jected by  them,  after  such  ballots  have  been 
returned  to  the  county  clerk  and  are  beyond 
their  control.  State,  ex  rel.  Waggoner,  v. 
Ruaaell,  34  Neb.  116  (51  N.  W.  465;  33  Am. 
St.  Rep.  625;  15  L.  R.  A.  740). 

106.  (1896.)  Where  there  were  cast  upon 
the  question  of  relocation  of  the  county  seat 
of  Red  Willow  county  867  votes  for  Indian- 
Ola,  and  for  McCook  1,339  votes,  and  the  re- 
turn of  county  canvassers  showed  ballots  to 
have  been  rejected  or  not  to  have  been  voted 
or  accounted  for,  held,  that  McCook,  having 
received  more  than  three-fifths  of  the  num- 
bers above  given,  became  the  county  seat  of 
said  county.  State,  ex  rel.  Hocknell,  v. 
Roper.  47  Neb.  417  (66  N.  W.  539). 

107.  (1896.)  Under  the  provisions  of  thei 
act  (or  the  relocation  of  county  seats,  there 
being  no  requirement  that  abortive  ballots 
shall  be  certified  to  the  county  canvassing 
board,  such  ballots  cannot  be  counted  for 
the  purpose  of  making  mp  the  grand  total, 
of  which  a  place  other  than  the  existing 
county  seat  must  receive  three-fifths  to  be 
entitled  to  the  relocation  of  the  county  seat, 
merely  because  In  the  certified  return  of  the 
county  election  board  such  ballots  were  re- 
ferred to  as  'Allots  not  reported  or  ac- 
counted for,"  or  as  "rejected"  or  "blank  bal- 
lots." State,  ex  ret  Hocknell,  v.  Roper,  47 
Neb.  417  (66  N.  W.  539). 


108.  (19C7.)  The  act  of  1901  (Utts  1901, 
ch.  29),  amending  various  sections  of  the 
general  election  law  so  as  to  provide  fon 
counting  straight  party  votes  for  a  consti- 
tutional amendment,  when  such  party  has 
indorsed  such  amendment,  does  not  violate 
the  constitution,  and  It  Is  within  the  power 
of  the  legislature  to  provide  such  regula- 
tions. State,  ex  rel.  Thompton,  v.  WinMtt, 
78  Keb.  879  (110  N.  W.  1113). 

Returns. 

109.  (1876.)  Extrinsic  evidence  of  a 
public  nature.  Including  the  circumstances 
surrounding  an  election,  may  be  received  In 
evidence  to  correct  a  mistake  in  the  return 
of  the  canvassers  of  the  vote,  In  respect  to 
the  designation  of  an  office  voted  for  at  such 
election.  State,  ex  rel.  Valentine,  v.  Qriffey, 
5  Neb.  161. 

110.  (1892.)  Under  the  provisions  of 
section  20.  chapter  26,  Compiled  Statutes,  it 
is  the  duty  of  Judges  and  clerks  of  election 
to  return  a  true  list  of  the  persons  voting 
at  that  election  and  certify  the  same.  It  Is 
also  the  duty  of  tbe  Judges  and  clerks  to 
certify  the  aggregate  number  of  votes  cast 
for  each  person  voted  for,  but  It  is  no  part 
of  their  duty  to  certify  that  certain  persons 
received  a  specified  number  of  votes  as 
democrat  and  a  certain  number  as  people's 
Independent,  or  otherwise,  and  such  certi- 
fication has  no  force  or  effect.  State,  ex  rel. 
Christy,  v.  Stein,  35  Neb.  848  (53  N.  W. 
999). 

111.  (1896.)  Election  returns  consist  of 
the  certificate  of  election  officers,  the  list  of 
those  voting,  and  the  tally  list  of  the  num- 
ber of  votes  cast  (or  the  different  persons. 
State,  ex  rel.  Welty,  v.  McFadden,  46  Neb. 
668  (66  N.  W.  800). 

112.  (1896.)  Where  it  appears  that  an 
unauthorized  alteration  has  been  made  In 
the  return  of  the  vote  after  the  return  has 
been  delivered  to  the  county  clerk,  the  can- 
vassers should  disregard  the  alteration,  and 
make  the  count  according  to  the  original 
and  true  return.  State,  ex  rel.  Welty,  v. 
McFadden,  46  Neb.  668  (66  N.  W.  800). 

—  —  Publication. 

113.  (1891.)  The  publication  of  the  re- 
turns of  the  election  of  officers  of  the  execu- 
tive department,  by  the  speaker  of  the  house 
of  repreeentatlves,  immediately  upon  tbe  or- 
ganization of  the  bouse,  is  a  ministerial 
duty  in  regand  to  which  he  has  no  discre- 
tionary power,  and  can  be  enforced  by  man- 
damus. State,  ex  rel.  Benton,  r.  EMer.  31 
Neb.  169  (47  N.  W.  710;  10  L.  R.  A.  796). 
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114.  (1891.)  The  Joint  conventfon  pro- 
Tided  for  In  section  4,  article  V,  constitution, 
cannot  relieve  the  speaker  of  the  house  of 
his  duty  to  open  and  publish  the  returns  of 
election  of  officers  of  the  executive  depart- 
ment Immediately,  and  mandamus  lies  to 
compel  the  performance  of  such  duty.  State, 
ex  rel.  Benton,  v.  Elder.  31  Neb.  169  (47  N, 
W.  710;  10  L.  R.  A.  796). 

115.  fl891.)  The  speaker  of  the  house  of 
representatives  may  be  compelled  by  man* 
damns  to  publish  election  returns  as  pre- 
scribed by  section  4,  article  V,  constitution, 
notwltfasunding  a  resolution  of  the  Joint 
convention  directing  him  to  postpone  snch 
duty  pending  a  contest  of  such  election. 
State,  ex  ret.  Denton,  v.  Elder,  31  Neb.  169 
{47  N.  W.  710;  10  L.  R.  A.  796). 

PreMrvation  or  disposition  of  ballots. 

116.  (1892.)  In  a  contest  of  election  the 
ballots  at  the  election  constitute  the  pri- 
mary evidence  to  determine  the  rights  of 
the  respective  parties.  It  mnat  appear,  how- 
ever, that  they  have  been  preserved  sub&tan- 
llally  in  the  manner  and  by  the  officers  pre- 
scribed by  the  statute.  If  they  have  been 
placed  In  a  position  to  be  tampered  with  by 
Interested  parties,  the  burden  of  proof  is  on 
the  party  offering  them  In  evidence  to  show 
that  they  are  in  the  same  condKlon  as  when 
sealed  up  by  the  several  election  boards. 
Albert  V.  TKoMg,  8S  Neb.  563  (63  N.  W. 
583);  (1894)  Martin  V.  Milet,  40  Neb.  136 
(58  N.  W.  732). 

117.  (1894.)  Where  the  testimony  in  a 
contested  case  showed  that  the  ballots  of- 
fered in  evidence  had  been  by  the  county 
clerk  sent  to  the  secretary  of  state,  by 
whom,  about  a  month  afterwards,  they  had 
been  returned  to  such  county  clerk  In  a 
grain  sack  tied  with  a  string  and  not  sealed 
or  in  any  other  way  fastened  so  as  to  afford 
evidence  that  the  same  had  not  been  tam- 
pcred  with,  and  there  was  no  evidence  neg^ 
atlving  the  possibility  that  the  string  fas- 
tening said  grain  sack  might  have  been 
untied  and  its  contents  altered,  held,  that 
such  ballots  should  not  have  been  consid- 
ered. Martin  v.  Miles,  40  Neb.  136  (58  N. 
W.  732). 

Oanvass  of  returns. 

118.  (1888.)  It  Is  the  duty  of  the  board 
of  canvassers  to  canvass  the  returns  as  they 
found  them.  In  the  absence  of  any  proof  that 
they  had  been  mutilated  or  changed  after 
being  certlQed  by  the  election  board.  Btate^ 
fT  rel.  Somig,  v.  Wilton,  24  Neb.  189  (S8  N. 
W.  31). 


119.  (1891.)  The  canvass  of  the  rotes 
In  a  county  Is  to  be  made  within  six  dafs 
after  the  closing  of  the  pol!a.  fiairy«r  v. 
Sweet,  33  Neb.  630  (50  N.  W.  954). 

120.  (1896.)  Where  there  is  a  discrep- 
ancy between  the  certificate  of  the  electloa 
board  and  the  tally  list  as  to  the  number  of 
votes  cast  for  a  candidate,  the  canvaseen 
should  determine  which  is  correct,  afto* 
comparing  them  with  the  list  of  voters  it- 
turned,  and  declare  the  result  accordlnglr. 
State,  ex  rel.  Welty,  v.  McFaOden,  4$  Neb. 
668  (65  N.  W.  800).  ' 

121.  (1896.)  The  tally  Hat  required  to 
be  sent  to  the  county  clerk  Is  a  part  of  tit 
election  returns  and  is  proper  to  be  consid- 
ered by  the  canvassing  officers,  and  wliere 
there  la  a  discrepancy  between  the  cntlficite 
of  the  election  board  and  tally  list  as  to  tlte 
vote  cast  for  any  person.  It  Is  for  tlie  can- 
vassers to  determine  which  correctly  stita 
the  vote,  after  making  comparisons  with  the 
list  of  those  purporting  to  have  voted,  and 
they  should  make  the  abstract  of  the  ntt 
and  declare  the  result  accordln^y.  BMe, 
ex  rel.  Bartow,  v.  Eastman,  46  Neb.  675  (tt 
N.  W.  805). 

122.  (1904.)  The  duty  of  an  election 
board  to  canvass  the  votes  cast  at  the  ele^ 
tion  is  a  political  duty  plainly  prescribed 
by  a  positive  statute^  and  cannot  be  en- 
joined by  the  courts.  State,  ex  rel  ElHnf*- 
worth.  V.  Carlson,  72  Neb.  837  (101  N.  W. 
1004). 

123.  (1906.)  A  city  election  will  not  be 
annulled  by  the  courts  becanae  the  dtj 
council  delegated  to  persons  not  membere 
thereof  the  ministerial  duty  of  asststiiif 
the  city  clerk  In  tabulating  the  election 
returns,  in  the  absence  of  fraud  or  mistake. 
Linn  v.  City  of  Omaha,  76  Neb.  652  (lOT  K. 
W.  983). 

■  Powers    and   proceedlngB   of  can- 
▼aasera 

124.  (1879.)  No  power  la  given  ^^r  stat 
ntes  to  the  canvaasere  of  an  election  to  re- 
ject or  throw  out  rotes  for  the  reaani  Oat 
non-residents  bad  voted  at  the  electloa. 
State,  ex  rel.  Reed,  v,  Ramsey,  8  Neb.  3$t 

125.  (1880.)  Aboard  of  canvassers  have 
no  Judicial  power  whatever  under  the  Isv 
of  1878  (O.  a.  862),  and  their  duty  is  amptj 
to  count  the  votes  returned  and  declare  the 
result  They  cannot  look  h^ond  the  re- 
turns. Haffffe  V.  Stole.  10  Neb.  61  (4  K.  W. 
376). 

126.  (1880.)    Election   canvassen  have 
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BO  power  to  Inquire  Into  the  qualifications 
of  Judges  or  clerks  of  election  or  to  reject 
or  throw  ont  nturna  actually  received. 
State,  ex  reJ.  Toumtend,  v.  Hill,  10  Neb.  68 
(4  N.  W.  B14). 

127.  (1881.)  On  the  organization  of  N. 
county,  the  special  commlseloners  appointed 
by  the  governor  called  an  election  for  the 
election  of  officers  and  the  location  of  the 
county  seat,  and  in  canvassing  the  votes 
cast  at  sach  election  threw  out  forty  votes 
cast  for  a  certain  point  as  county  seat, 
thereby  giving  F.  a  majority  of  all  the  votes 
cast.  Held,  That  the  commissioners  had  no 
authority  to  reject  votes,  and  that  a  man- 
damus would  lie  to  compel  them  to  canvass 
all  the  votes  cast,  and  that  the  remedy  by 
contest  was  not  exclusive  and  in  many  cases 
was  not  an  adequate  remedy.  State,  ex  rel. 
Willard,  v.  Steams,  11  Neb.  104  (7  N.  W. 
748). 

128.  (1884.)  A  board  of  canvassers  of 
the  returns  of  an  election  possess  no  author- 
ity to  throw  out  the  returns  of  election  from 
certain  precincts  and  refuse  to  canvass  such 
votes,  and  if  they  do  so,  they  may  be  com- 
pelled by  mandamus  to  reassemble  and  com- 
plete the  canvass.  State,  ex  rel.  Whitte- 
more,  v.  Peacock,  IB  Neb.  442  (19  N.  W. 
€85). 

129.  (1886.)  It  is  the  duty  of  board  of 
canvassers  to  canvass  votes  returned  and  to 
correct  error  In  adding  up  the  votes  cast  for 
a  candidate.  State,  ex  rel.  Wood,  v.  Hill,  20 
Neb.  119  (29  N.  W.  268). 

130.  (1893.)  The  canvassing  board  has 
no  authority  to  go  behind  the  returns  and 
inquire  Into  legality  of  votes.  State,  ex  rel. 
Horton,  V.  Van  Camp,  36  Neb.  91  (53  N.  W. 
118) ;  (1886)  State,  ex  rel.  Wood,  v.  Hill,  20 
Neb.  119  (29  N.  W.  258). 

131.  (1896.)  The  duties  of  canvassers 
of  election  returns  are  ordinarily  ministe- 
rial, and  ae  a  general  rule  they  are  not 
clothed  with  either  discretionary  or  qwui- 
Judicial  powers.  State,  ex  rel.  Weltv,  v.  Mo- 
Fadden,  46  Neb.  668  (65  N.  W.  800). 

132.  (1000.)  A  county  canvassing  board 
has  no  authority  to  find  and  declare  the 
total  vote  polled  at  an  election;  and  a  find- 
ing in  that  respect,  made  by  It,  will  be  re- 
jected as  surplusage.  State,  ex  rel.  Saunders, 
9.  Oiark,  69  Neb.  702  (82  N.  W.  8). 

.  Compelling  canvatt. 

133.  (1876.)  If  the  canvassers  of  t'  e 
rote  of  an  election  neglect  or  refuse  to 


count  all  the  votes  and  fully  perform  their 
duty,  they  may  be  compelled  by  mandamus 
to  discharge  that  duty.  State,  ex  ret.  Bir- 
mingham, V.  DinemOre,  5  Neb.  145. 

134.  (1880.)  A  county  clerk  may  be  com- 
pelled by  mandamus  to  complete  the  canvass 
of  an  election.  State,  ex  rel.  Townsend,  v. 
Hill,  10  Neb.  58  (4  N.  W.  614). 

136.  (1886.)  If  sections  64  et  seq.  of  the 
statute  (1879,  p.  240)  be  held  to  apply  to 
cases  where  the  canvassers  have  neglected 
to  make  correct  and  proper  returns,  etc., 
and  be  further  held  to  be  a  complete  remedy 
at  law,  said  provisions  could  only  apply  to 
a  case  where  the  relator  has  an  opportunity 
to  avail  himself  of  the  benefit  of  the  said 
act,  with  all  of  Its  privileges  as  to  time. 
State,  ex  rel.  Towmend,  v.  Hill,  10  Neb.  68 
(4  N.  W.  514). 

136.  (1881.)  A  citizen  of  the  county, 
being  interested  In  the  execution  of  the 
laws,  may  apply  for  a  writ  of  mandamus  to 
compel  commissioners  to  canvass  votes  cast 
at  one  election  to  locate  a  county  seat. 
State,  ex  rel.  Willard,  v.  Steams,  11  Neb. 
104  (7  N.  W.  743). 

137.  (1886.)  Where  there  are  but  one 
set  of  papers  purporting  to  be  the  returns 
of  an  election  from  a  given  precinct  deliv- 
ered to  the  county  clerk,  or  his  deputy,  or 
in  his  office,  within  the  time  limited  by  law 
for  the  canvassing  of  the  returns,  it  Is  the 
duty  of  such  clerk  to  canvass  such  returns 
In  the  manner  provided  by  statute,  although 
such  returns  may  not  have  been  sealed  up, 
marked,  bound  togetlier  or  directed  as  pro- 
vided by  law.  And  such  duty  will  be  en- 
forced by  mandamus.  Long  v.  State,  ex  rel. 
HOXie.  17  Neb.  60  (22  N.  W.  120). 

138.  (1896.)  Mandamus  vUI  He  to  com- 
pel a  canvassing  board  to  reconvene  and 
make  a  correct  canvass  of  the  election  re- 
turns, where  it  adjourned  without  fully  per- 
forming Us  duty.  State,  ex  rel.  Welty,  v. 
McFadden.  46  Neb.  668  (66  N.  W.  800). 

— —  IrregTilarltlws  and  errors. 

139.  (1880.)  An  error,  if  any,  by  the 
county  commissioners  in  rejecting  certain 
votes  east  at  an  election  for  the  relocation 
of  a  county  seat,  cannot  be  reviewed  by 
proceedings  in  mandamus.  State,  ex  rel. 
Morgan,  v.  Nemaha  County.  10  Neb.  32  (4 
N.  W.  878). 

■  Becanvaas. 

140.  (1879.)  Mandamus  will  not  He  to 
compel  county  commissioners  to  recanvass 
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an  election  for  alleged  lllesal  votes  cast  at 
such  electtoD,  as  such  commissioners  were 
not  in  default,  atate,  ex  rel.  Reed,  v.  Ram- 
sey. 8  Neb.  286. 

Enforcing  right  eatabliahed  by  can- 
vasa. 

141.  (1896.)  In  an  appropriate  case  the 
court  will  by  mandamus  enforce  the  prima 
facie  right  established  by  the  canvass,  but 
It  will  not  determine  the  ultimate  right. 
State,  ex  ret.  Hocknell,  v.  Roper,  46  Neb. 
730  (65  N.  W.  802). 

Certificate  of  election. 

142.  (1892.)  It  is  the  duty  of  a  county 
clerk  to  issue  a  certificate  of  election  to  the 
person  receiving  the  highest  number  of 
votes  cast  at  an  election,  and  he  has  no  au- 
thority to  elaaaify  the  votes  cast  for  a  can* 
didate  as  people's  independent,  democratic, 
or  otherwise.  State,  ex  rel.  ChrUty,  v.  Stein, 
35  Neb.  848  (53  N.  W.  999). 

143.  (1892.)  By  section  46,  chapter  26, 
Compiled  Statutes,  It  is  made  the  duty  of  a 
county  clerk,  upon  the  reception  of  the  re- 
turns from  each  election  precinct,  ward, 
etc.,  and  within  six  days  after  the  closing 
of  the  polls,  together  with  two  disinterested 
electors  chosen  by  himself,  to  open  the  poll 
books  and  make  abstracts  of  the  votes  cast 
*  •  •  for  members  of  the  legislature 
from  the  county  alone  on  one  sheet,  and  "of 
votes  for  members  of  the  legislature  by  dis- 
tricts comprising  more  than  one  oounty,  on 
another  sheet,"  and  by  section  48  the  clerk 
Is  required  to  make  out  a  certificate  of  elec- 
tion to  the  person  having  the  highest  num- 
ber of  votes.  State,  ex  rel.  Christy,  v.  Stein, 
35  Neb.  848  (53  N.  W.  999). 

144.  (1893.)  While  each  bouse  of  the 
legislature  is,  by  the  constitution,  made  the 
Judge  of  the  election  and  qualification  of  Its 
members,  the  courts  will,  by  mandamus, 
compel  the  proper  canvassing  officers  to  dis- 
charge their  duties  and  Issue  certificates  of 
elc-tlon  to  the  parties  who,  from  the  re- 
turns, appear  to  have  been  elected  thereto, 
bill  the  awarding  of  a  certificate  of  election 
in  oliedience  to  the  mandate  of  the  court 
will  Dot  conclude  the  legislature  in  deter- 
mining the  question  In  proceedings  by  con- 
test. State,  ex  rel.  Korton,  v.  Van  Camp,  36 
Neb.  91  (53  N.  W.  113). 

145.  (1893.)  Court  In  mandamus  pro- 
ceeding to  require  county  clerk  to  issue  cer- 
tificate of  election  will  not  Inquire  into  the 
regularity  of  the  nomination,  or  certificates 
of  nomination  of  the  candldatas.   State,  ex 


rel.  Jiorton,  v.  Yon  Camp,  36  Neb.  91  (53 
N.  W.  113). 

146.  (1898.)  Where  a  candidate  for  a 
public  office  has  received  and  holds  the  cer- 
tificate of  election,  such  certificate  is  con- 
clusive evidence  of  his  right  to  the  <rfDce 
until  it  is  Judicially  determined  that  sodm 
other  person  has  a  better  title.  StiUe,  et 
rel.  Barton,  v.  Frantz,  55  Neb.  167  (75  N. 
W.  646). 

147.  (1898.)  In  an  action  of  mandamus 
to  force  the  proper  officer  to  issue  to  the  re- 
lator a  certificate  of  his  election  to  fill  an 
office,  the  question  of  the  propriety  or  va- 
lidity of  an  election  at  the  alleged  time  to 
fill  the  office  may  be  litigated.  Koket  v. 
State,  ex  rel.  Koupal,  66  Neb.  691  (76  N.  W. 
467). 

IX.  C0HTB8TS. 
Compelling  taking  depmitlons  In  contest 
of.  see  Mandamua,  1 178. 

Nature  and  form  of  remedy. 

148.  (1885.)  A  proceeding  to  contest  ao 
election  Is  substantially  an  action,  and  must 
be  exhausted  before  relief  by  maadamos 
will  be  granted.  State,  ex  rel.  Oraber.  v. 
Matley,  17  Neb.  564  (24  N.  W.  200). 

149.  (1889.)  The  sUtute  has  provided 
an  adequate  remedy,  either  by  contest  or 
quo  warranto,  for  the  settlement  of  the 
rights  of  parties  in  election  cases,  and  those 
remedies  are  exclusive.  State,  ex  rel.  Hunt. 
V.  City  of  Kearney,  28  Neb.  103  (  44  N.  W. 
90). 

150.  (1889.)  In  an  action  upon  an  in- 
formation, in  the  nature  of  quo  icarranto. 
wherein  it  Is  claimed  that  the  relator  sod 
plaintiff  was  elected  to  the  office  of  county 
attorney,  and  the  defendant  had.  during  the 
term.  Intruded  and  usurped  the  said  office. 
held  that  the  provision  of  the  election  law 
entitled  "Contesting  Elections"  Is  cumula- 
tive and  Is  not  an  exclusive  remedy.  State, 
ex  rel.  Fair,  v.  Frazier,  28  Neb.  438  (44  N. 
W,  471). 

Constitutional  and  statutory  provisions. 

151.  (1891.)  The  last  clause  of  section 
4  and  section  15  of  article  V  of  the  consti- 
tution, and  the  last  clause  of  section  77, 
chapter  26,  Compiled  Statutes,  held,  applies* 
hie  to  the  procedure  contesting  the  election 
of  persons  declared  elected  to  the  offices  of 
governor  and  lieutenant  governor,  who  bave 
qualified  and  entered  upon  their  duties,  and 
applicable  to  all  other  executive  officers.  /» 
re  Contest  Proceedinga,  31  Neb.  262  (47  N. 
W.  923;  10  L.  R  A.  803). 
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152.  (1907.)  Section  10  of  the  general 
election  law  of  1879  (laws  1879,  p.  240)  pro- 
viding that  "A  county  treasurer  shall  be  in- 
eligible to  office  for  more  than  two  consecu- 
tive terms"  is  not  unconstitutional,  since 
the  subject  of  the  section  Is  germane  to  the 
act  and  is  sufficiently  expressed  in  the  title, 
"An  act  to  provide  a  general  election  law," 
the  procedure  relative  to  contested  elec- 
tions, and  the  fllling  of  vacancies  in  office. 
Dodaon  v.  Bowlby,  78  Neb.  190  (110  N.  W. 
698). 

Persons  entitled  to  bring  proceedings. 

153.  (1889.)  In  an  action  in  the  nature 
of  QUO  warranto  to  contest  the  right  to  the 
office  of  county  attorney,  the  Information 
may  be  filed  hy  the  complaining  party  when, 
if  brought  In  the  supreme  court,  the  attor- 
ney general,  or.  If  in  the  district  court,  the 
county  attorney,  having  been  requested, 
shall  refuse  to  appear  and  file  it.  State,  ex 
Tel.  Fair;  v.  Fragier,  28  Neh.  438  (44  N.  W. 
471). 

154.  (1894.)  Chapter  26,  Compiled  Stat- 
utes, confers  no  authority  upon  an  elector 
of  a  county  to  contest  in  his  own  name  an 

election  for  the  relocation  of  the  county 
seat,  and  such  a  proceeding  should  be  dls> 
missed.  Thomas  v.  Franklin,  42  Neb.  310 
(60  N.  W.  568). 

155.  (1894.)  The  proceeding  for  contest- 
ing an  election  provided  for  by  chapter  26, 
Compiled  Statutes  1893,  is.  strictly  speak- 
ing, neither  an  action  at  law  nor  in  equity' 
It  is  a  summary  proceeding  of  a  political 
character,  and  the  proceeding  cannot  be 
maintained  by  any  person  unless  authority 
therefor  is  found  in  the  statute  itself. 
Thomas  V.  Franklin,  42  Neb.  310  (60  N.  W. 
310). 

Jurisdiction. 

156.  (1882.)  A  county  court  has  no  juris- 
diction of  election  contest  held  in  city  on 

qrestion  of  voting  aid  to  works  of  internal 
improvement.  Foxuorthy  v.  Lincoln  t6  F. 
R.  Co..  13  Neb.  398  (14  N.  W.  394). 

157.  (1889.)  A  county  at^orney  Is  a 
county  cffiner,  and  the  county  court  of  the 
proper  county  has  original  jurisdiction  in 
a  proceeding  to  contest  the  election  of  such 
attorney,  and  the  supreme  court  has  not 
original  Jurisdiction.  Bell  v.  Templin,  26 
Neb.  249  (41  N.  W.  1093). 

158.  (1892.)  There  is  no  power  in  the 
legislature  to  constitute  the  supreme  court 
a  board  to  try  contests  of  elections,  as  the 
powers  and  duties  of  the  court  are  essen- 


tially Judicial  in  their  nature  and  cannot 
be  perverted  from  that  purpose.  Miller  v. 
Wheeler,  33  Neb.  766  (51  N.  W.  137). 

159.  (1892.)  In  an  action  to  contest  the 
election  of  certain  judges  of  the  district 
courts.  Held.  That  the  limitation  in  sec- 
tion 2,  article  VI  of  the  constitution,  of  the 
original  Jurisdiction  of  the  supreme  court 
to  cases  relating  to  the  revenue,  civil  cases 
in  which  the  state  shall  be  a  party,  man- 
damus, QUO  warranto,  and  habeas  corpus  was 
a  prohibition  upon  the  power  of  the  court 
to  entertain  original  jurisdiction  in  other 
cases,  and  that  a  contest  of  election  Is  es- 
sentially a  judicial  proceeding.  Miller  v. 
Wheeler.  33  Neb.  765  (51  N.  W.  137). 

160.  (1892.)  The  district  court  hafl  juris- 
diction in  case  of  contested  election  In  rela- 
tion to  township  organization.  Albert  v. 
Twohig,  35  Neb.  563  {53  N.  W.  582). 

161.  (1894.)  The  Jurisdiction  conferred 
upon  county  courts  in  section  71,  chapter 
26.  Compiled  Statutes  of  1893,  to  bear  and 
determine  contests  of  election  of  certain 
officers  therein  stated,  does  not  Include  an 
action  to  contest  the  election  of  a  school 
district  officer.  Laird  v.  Leap,  42  Neb.  834 
(60  N.  W.  1043). 

162.  (1899.)  The  jurisdiction  of  statu- 
tory contests  of  election  of  county  officers  la 
placed  in  the  county  courts,  and  as  term 
cases.  The  presrriptionB  of  t'.:e  code  of  civil 
procedure  In  regard  to  time  within  which  a 
justice  of  the  peace  must  render  Judgment 
are  not  applicable,  and  judgments  may  be 
announced  in  contests  in  the  county  courts 
at  any  time  during  the  term  at  which  the 
trials  occur.  Orr  v.  Bailey.  59  Neb.  128  ( 80 
N.  W.  495). 

Joint  meeting  of  legislative  houses  to  de- 
termine contests. 

163.  (1891.)  The  last  ciause  of  section 
4,  and  section  15  of  article  V  of  the  consti- 
tution, and  the  last  clause  of  section  77  of 
chapter  26  of  Complied  Statutes  construed, 
and  held,  that  the  passage  and  adoption  hy 
the  legislature,  In  the  manner  provided  by 
law,  of  a  concurrent  resolution  fixing  a  -lay 
for  the  uniting  of  both  houses  to  determine 
by  joint  vote  contested  elections  for  officers 
of  the  executive  departments,  its  signing  hy 
the  presiding  officer  of  each  house,  its  pre- 
sentation to  and  approval  hy  the  governor, 
or  In  case  of  bis  return  of  the  same  with 
objections  within  five  days,  Sundays  ex- 
cepted, its  reconsideration  and  approval  by 
three-fifths  of  the  members  elected  to  each 
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house,  are  Indispensable  proceedings  to  the 
legality  of  a  Joint  meeting  of  the  two  houses 
to  determine  contested  elections.  In  re  Con- 
test Proceedings,  31  Neb.  262  (47  N.  W. 
923;  10  L.  R.  A.  803). 

Limitations. 

164.  (1891.)  Where  neither  the  plead- 
ing nor  proof  Bhowa  an  earlier  date,  the 
twenty  days  In  which  to  file  a  complaint  In 
the  county  court  will  not  commence  unUl 
ibe  expiration  of  the  time  limited  in  which 
the  canvass  may  be  made.  Satoyer  v.  Sweet, 
33  Neb.  630  (50  N.  W.  954). 

166.  (1891.)  In  a  contest  oC  election  for 
a  county  office  the  complaint  may  be  filed  at 
any  time  within  twenty  days  after  the  votes 
of  the  county  are  canvassed.  The  county 
clerk  fs  required,  with  two  disinterested 
electors  of  the  county,  to  canvass  the  votes 
within  six  days  after  the  cloelng  of  the 
polls.  Sawyer  v.  Sweet,  33  Neb.  630  (60  N. 
W.  954). 

Parties. 

166.  (1889.)  In  a  contest  oC  an  election 
to  locate  the  county  seat,  those  liavlng  In- 
terests may  intervene  and  be  made  parties, 

or  the  disti\ict  court  may  order  them 
brought  In.  Burke  v.  Perry,  26  Neb.  414 
(42  N.  W.  401). 

167.  (1889.)  A  contest  of  an  election  Is 
an  adversary  proceeding,  and.  where  the 
c  lection  to  be  contested  is  one  upon  the  quee- 
tlon  of  relocating  a  county  seat,  persons  or 
localities  having  an  interest  adverse  to  the 

ontestant,  or  some  of  them,  are  necessary 
.lartlea  to  the  contest,  and  such  interests 
must  be  shown  by  the  complaint.  Burke  v. 
Perry,  26  Neb.  414  (42  N.  W.  401). 

Notice  of  contest. 

168.  (1881.)  A  notice  of  contest  of  elec- 
tion which  states  that  the  contestant  was 

elector  of  the  district,  the  points  of  con- 
test, the  office  contested,  and  the  date  at 
which  its  duties  commenced,  the  person  se- 
lected to  take  depositions,  and  the  time  and 
place  of  taking  the  same.  Is  sufficient.  State, 
ex  rel.  Ballentine,  v,  Peniston,  11  Neb.  100 
(7  N.  W.  753). 

Pleading. 

169.  (1884.)  In  a  proceeding  In  the  dis- 
trict court  to  contest  an  election  held  for 
the  purpose  of  locating  a  county  seat,  it  Is 
competent  for  the  contestee  or  any  other 
party  to  the  action  to  plead  by  way  of  an- 
swer any  facts  which  would  show  a  want 
of  Jurisdiction  on  the  part  of  the  county 


commissioners  to  call  said  election.  Lavt 
V.  Vincent,  16  Neb.  208  (20  N.  W.  2:3). 

170.  (1889.)  A  complaint  filed  in  an 
election  contest  will  be  held  suffldent  in  sub- 
stance if  the  statute,  which  prescribes  what 
its  contents  shall  be,  is  followed.  Burke  r. 
Perry,  26  Neb.  414  (42  N.  W.  401). 

171.  (1890.)  In  contesting  an  electioa 
In  court  the  allegations  of  the  petition  asd 
proof  must  correspond;  in  other  words,  the 
plaintiff  must  set  forth  in  bis  petition  the 
names  of  the  persons  whose  votes  are 
claimed  to  be  illegal,  in  order  tliat  issue 
may  be  taken  thereon.  If  such  names  are 
unknown  at  the  time  of  bringing  the  action, 
the  contestant  afterward  should  obtain  leave 
of  court  to  amend  his  petition,  giving  a  list 
of  the  names  of  Toters  claimed  to  be  Illegal, 
and  it  is  the  duty  of  the  court  to  designate 
from  the  evidence  the  particular  peraniu 
who  have  voted  unlawfully.  Todd  v.  Com 
County,  30  Neb.  823  (47  N.  W.  196). 

172.  (1893.)  In  an  election  contest  the 
Incumbent,  having  dismissed  before  Judg- 
ment a  paragraph  of  his  answer  alleging  the 

improper  refusal  to  count  certain  ballotB. 
cannot  by  an  original  amendment  in  the  dis- 
trict court,  over  the  contestant's  objection, 
set  up  the  same  matters  as  to  which  he  bsd 
entered  a  dismissal  in  the  county  conn. 
Spurgin  v.  Thompson,  37  Neb.  39  (  55  N.  V!. 
297). 

173.  (1907.)  In  a  contest  of  an  election 
to  the  office  of  county  treasurer  under  sec- 
tions 80  and  81,  chapter  26.  Compiled  Stat- 
utes 1907,  it  Is  necessary  to  allege  and  prore 
that  the  contestant  Is  an  elector  of  the 
county  in  and  for  which  the  contntee  Is  de 
dared  elected.  Ood«on  v.  Bowlby,  Net 
190  (110  N.  W.  698). 

Evidence.- 

— ~— Presnmptiona. 

174.  (1879.)  All  votes  cast  and  received 
at  an  election  are  presumed  to  be  legal  ontU 
their  illegality  is  proved  in  some  manner 
provided  by  law.  State,  eg  rel.  Reed,  v. 
Ramsey,  8  Neb.  286. 

 AdmisaibiUty. 

175.  ( 1876. )  In  a  contested  election  where 
it  appeared  from  the  poll  books  and  retoms 
of  the  Judges  that  the  relator  had  a  nujor 
Ity  of  all  the  votes  cast,  but  Uiat  the  cu- 
rassers  had  opened  the  ballot  boxes  ud 
made  a  pretended  recount,  and  declved 
respondent  elected,  an  abstract  of  tbe  re- 
count and  packages  of  ballots  so  opened  Is 
Inadmissible  in  evidence,  as  the  caaTanen 
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had  no  authority  to  open  the  books  or  ballot 
boxes.   Kane  v.  People,  4  Neb.  SOS. 

176.  (1890.)  Under  section  40,  chapter 
26,  Compiled  Statutes,  extrinsic  evidence  Is 
not  admissible  to  explain  a  ballot  contain- 
ing a  greater  number  of  names  for  an  office, 
than  .the  number  of  persons  required  to  fill 
the  office.  State,  ex  rel.  Bteama,  v.  Fox- 
worthy,  29  Neb.  341  (45  N.  W.  632). 

177.  (1891.)  One  of  the  modes  of  prov- 
ing that  illegal  or  fraudulent  votes  were 
cast  in  a  ward  of  a  city  or  other  subdivision 
is  to  call  a  resident  of  one  of  the  blocks  In 
said  ward  and  prove  by  him  who  were  resi- 
dents and  voters  residing  on  the  lot-  on 
which  he  resides.  If  he  Is  acquainted  with 
all  the  residents  and  voters  on  such  or  other 
blocks,  he  may  testify  thereto.  Otherwise 
witnesses  from  the  several  bouses,  lots,  or 
blocks  must  be  called  to  show  who  are  oc- 
cupants and  voters  in  the  several  buildings 
on  said  block  or  blocks  at  the  time  of  the 
election.  The  proof  may  be  extended  in 
this  manner  over  the  disputed  territory,  and 
the  fraudulent  names  deducted  from  the 
whole  vote  cast  In  such  ward'  or  other 
division.  Held,  Insufficient  in  case  under 
discussion.  Todd  v.  Cass  County,  31  Neb. 
150  (47  N.  W.  748). 

178.  (1894.)  In  a  contest  of  an  election 
of  a  county  Judge  where  it  appeared  there 
were  fourteen  spoiled  and  unused  ballots 
that  had  been  tied  on  a  string  and  separated 
from  the  good  ballots,  but  on  the  recount 
such  ballots  had  been  counted  with  the  good 
ones  and  so  mixed  as  to  be  Indistinguish- 
able, the  recount  did  not  establish  the  result 
of  the  election,  and  the  Intermingling  of  the 
spoiled  ballots  rendered  them  incompetent 
as  evidence  of  the  election  result,  the  re- 
turns made  to  the  county  clerk,  being  prima 
facie  evidence  of  the  choice  of  the  voters, 
were  competent  and  should  have  been  con- 
sidered by  the  court.  Hendee  v.  Hayden, 
42  Neb.  760  (60  N.  W.  1034). 

179.  (1898.)  In  an  election  contest  dec- 
larations made  by  Illegal  voters  as  to  the 
nature  of  votes  cast  by  them  are  not  ad- 
missible unless  the  declarations  are  part  of 
the  res  ffeatw  or  fall  within  an  exception  to 
the  rule  excluding  hearsay  evidence.  Dean 
V.  State,  ex  rel.  Miller,  56  Neb.  301  (76  N. 
W.  656). 

 Weight  and  sufficiency. 

180.  (1890.)  Where  ballots  have  been 
cast  In  the  mode  provided  by  law,  the  pre- 
sumption is  that  they  are  legal,  ai.a  this 


presumption  cannot  be  overturned  by  vague, 
indefinite,  and  uncertain  testimony.  Todd 
V.  Cass  County,  30  Neb.  823  (47  N.  W.  196). 

181.  (1890.)  In  order  to  establish  the 
fact  that  Illegal  votes  were  cast  at  an  elec- 
tion In  a  specified  voting  precinct,  proof 
must  be  offered  by  one  or  more  witnesses 
having  actual  knowledge  of  such  fact  that 
persons  who  were  not  legal  voters  did  actu- 
ally vote  at  such  election,  and  such  witness 
or  witnesses  must  designate  such  Illegal 
voters.  When  the  proof  merely  tends  to 
show  that  the  witnesses  do  not  know  all 
the  legal  voters  In  the  precinct,  and  there- 
fore falls  to  designate  certain  voters  as  ille- 
gal, it  is  lnBuffl(dent  to  authorize  the  rejec- 
tion of  such  votes  as  Illegal.  Todd  v.  Casa 
County,  30  Neb.  828  (47  N.  W.  196). 

182.  (1891.)  Where  It  Is  sought  to  have 
an  election  declared  fraudulent  because  the 
votes  cast  are  grossly  In  excess  of  those  cast 
at  previous  and  succeeding  elections,  the 
proof  should  show  the  number  of  votes  cast' 
at  the  last  two  general  elections  preceding, 
as  well  as  those  cast  at  the  elections  follow- 
ing, together  with  any  explanation  tending 
to  show  the  cause,  or  the  want  of  it,  for  the 
Increase,  and  If  fraud  Is  clearly  established 
in  the  excessive  votes  the  court  may  reduce 
the  vote  to  the  average  number  theretofore 
cast  or  in  case  of  gross  fraud  reject  It  alto- 
gether. Todd  V.  Casa  County,  31  Neb.  150 
(47  N.  W.  748). 

183.  (1891.)  An  election  was  held  in 
the  county  of  C.  to  Issue  the  bonds  of  the 
county,  at  which  the  city  of  P.  cast  more 
than  2,200  votea  The  election  was  held  In 
June,  1889,  and  to  prove  that  the  election 
was  fraudulent  the  contestant  Introduced 
the  number  of  votes  cast  at  the  city  elec- 
tion In  said  city  in  the  spring  of  1889  and 
also  at  the  election  in  November,  1889,  being 
about  1,300  votes;  but  did  not  Introduce  the 
number  of  votes  cast  at  the  general  election 
in  1888,  nor  at  the  general  election  in  1887. 
The  court  found  the  number  of  legal  voters 
In  the  city  at  the  time  of  the  bond  election 
to  be  1,928.  Held,  That  without  proof  that 
the  votes  cast  at  the  general  elections  of 
1888  and  1887  were  greatly  less  than  the* 
number  of  votes  cast  at  the  bond  election, 
the  court  could  not  reject  votes  at  the  latter 
election  as  being  excessive  and  therefore 
fraudulent  and  unknown  voters.  Todd  v. 
Cass  county,  31  Neb.  150  (47  N.  W.  748). 

Dismissal. 

184.  (1903.)  The  contestant  In  a  pro- 
ceeding to  contest  an  election  may  volun- 
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tarlly  dismiss  the  proceedings  at  any  time 
before  issue  is  Joined.  Moore  v.  Wodding- 
ton,  69  Neb.  616  (96  N.  W.  279). 

185.  (1903.)  After  a  motion  to  set  aside 
a  voluntary  dismissal  of  an  election  contest, 
and  an  application  for  leave  to  intervene 
was  made  by  the  plaintiff  Id  error,  the  in- 
cumbent challenged  the  jurisdiction  of  the 
court  to  set  aside  the  dismissal,  or  to  allow 
the  intervention.  BeH,  that  contestant  !■ 
a  necessary  party  to  proceedings  In  error  to 
review  such  order.  Moore  v.  Waddington, 
69  Neb.  615  (96  N.  W.  279). 

186.  (1903.)  When  a  voluntary  dismifr 
sal  of  an  election  contest  has  been  entered, 
the  trial  court  has  no  authority  to  set  aside 
the  dismissal  without  notice  to  the  contest- 
ant. Moore  V.  Waddington,  69  Neb.  616  (96 
N.  W.  279). 

187.  (1903.)  When  a  voluntary  dismis- 
sal of  an  election  contest  has  been  entered, 
the  court,  until  it  is  set  aside,  Is  without 
jurisdiction  to  allow  another  party  to  inter- 
vene and  be  substituted  as  contestant. 
Wliether  such  dismissal  can  be  set  aside, 
quecre.  Moore  v.  Waddington,  69  Neb.  616 
(96  N.  W.  279). 

Scope  of  Inquiry  and  powers  of  court. 

188.  (1891.)  The  stipulation  of  the  par- 
ties set  out  in  the  opinion,  held,  to  have 
submitted  to  the  trial  court  only  the  twen- 
ty-one scratched  ballots,  and  the  questions 
E-HsinK  as  to  counting  or  rejecting  them, 
confined  to  the  form  and  substance  of  the 
ballots  at  the  time  of  filing  the  stipulation 
by  the  parties.  Barnd  v.  Hunt,  32  Neb.  116 
(49  N.  W.  222). 

189.  (1894.)  Where  spoiled  and  unused 
ballots  have,  on  the  recount,  been  counted 
and  so  mixed  with  the  good  ballots  as  to  be 
indistinguishable,  it  Is  error,  on  a  contest 
to  apportion  the  "spoiled"  ballots  between 
the  contestant  and  eontestee  and  deduct 
from  the  vote  of  each  one  a  share  of  such 
balio'ts,  proportioned  according  to  the  whole 
number  of  votes  cast  for  him.  Hendee  v. 
Haptlen,  42  Neb.  760  (60  N.  W.  1034). 

190.  (1906.)  The  record  of  a  popular 
election  is  made  up  and  finally  completed  at 

the  polls  and  nothing  can  afterwards  be 
taken  therefrom  or  added  thereto,  and  a 
trial  judge  cannot  exclude  any  part  of  it 
From  evidence  In  the  trial  of  an  election 
contest.  Matick  v.  Brown,  59  Neb.  382,  so 
far  as  inconsistent  herewith,  overruled.  Orif- 
nth  V.  Bonau  itz,  73  Neb.  622  (103  N.  W. 
327). 


Trial  or  lieaiing. 

191.  (1881.)  The  persons  selected  to  take 
depositions  in  an  election  contest,  if  they 
refuse  to  take  testimony  offered  relating  to 
the  points  of  contest,  may.  after  entering 
upon  their  duties,  be  compelled  by  maa- 
damns  to  proceed.  State,  ex  rel.  Baltentine, 
V.  Penigton,  11  Neb.  100  (7  N.  W.  763). 

Judgment 

192.  (1889.)  Where,  In  a  contest  of  elec- 
tion, the  district  court  declares  the  party 
contesting  entitled  to  the  office  of  council- 
man of  a  city,  a  supersedeas  bond,  althougii 
duly  filed  and  approved,  will  not  stay  the 
judgment,  there  being  no  provision  of  stat- 
ute for  such  suspension  of  judgment  State, 
ex  rel.  Hunt,  v.  City  of  Keameif,  28  Neb.  103 
(44  N.  W.  90). 

193.  (1891.)  The  finding  and  judgment 
of  the  trial  court  hetd  to  be  in  accordance 
wltb  the  provisions  of  sections  80  to  100, 
inclusive,  chapter  26,  Compiled  Statutes,  in 
the  absence  of  any  record  evidence  to  the 
contrary.  Barnd  v.  Hunt,  32  Neb.  116  (49 
N.  W.  222). 

194.  (1903.)  A  judgment  establishing  the 
Invalidity  of  an  election  attempted  to  be 
made  at  the  general  election  in  1899,  does 
not  render  res  judicata  between  the  same 
parties  the  power  to  make  such  an  election 
at  the  general  election  in  1901,  even  if  there 
be  no  change  in  the  law  affecting  the  valid- 
ity of  such  election.  State,  ex  rel  Oordon. 
V.  Moores,  70  Neb.  48  (96  N.  W.  1011). 

■  ■  ■  Be  view. 

195.  (1875.)  A  party  aggrieved  by  any 
alleged  error  of  the  board  of  justices,  cbosen 
to  hear  contests  relative  to  the  election  of 
any  county  ofllcer,  has  bis  remedy  by  appeal 
to  the  district  court,  and  a  writ  of  man- 
damus from  the  supreme  court,  to  compel 
the  correction  of  such  error,  does  not  lie 
against  them.  The  statute  regulating  ap- 
peals in  ordinary  civil  actions  governs  sucb 
appeal,  and  the  appellate  court  has  ample 
jurisdiction,  though  the  cause  must  be  tried 
by  the  judge  without  the  aid  of  a  Jury.  Peo- 
ple V.  Martin,  4  Neb.  49. 

196.  (1875.)  The  board  of  justices  chosea 
under  section  26  of  the  general  election  law 
(Gen.  Stat.,  369),  In  case  of  the  contested 
election  for  any  county  office,  should  reduM 
all  the  evidence  given  before  them  to  writ- 
ing, in  order  to  make  the  same  available  in 
case  of  an  appeal  to  the  district  court:  and 
though  the  statute  la  silent  as  to  whom  the 
custody  and  control  of  such  testimony  shall 
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be  entrusted,  there  Is  ample  inherent  power 
In  tbe  appellate  court,  to  compel  Its  produc- 
tion upon  eonaideration  of  the  case  there. 
The  trial  In  the  appellate  court  should  be 
confined  to  the  testimony  so  taken,  though 
in  case  of  its  loss  or  destruction,  neither 
party  would  be  debarred  from  Introducing 
necessary  evidence  to  supply  such  omission. 
People  V.  Martin,  4  Neb.  49. 

197.  (1879.)  The  supreme  court  has  ju- 
risdiction to  correct  errors  of  the  district 
court  in  administering  the  law  for  contest- 
ing elections.   Miller  v.  Rotph,  8  Neb.  438. 

198.  (1S83.)  In  an  appeal  in  a  contested 
election  suit  it  Is  error  to  dismiss  because 
tbe  appeal  bond  was  not  signed  by  the  ap- 
pellant.   Clark  V.  Strong,  14  Neb.  229  (15 

N.  W.  236). 

199.  (1889.)  Where,  in  a  contest  of  elec- 
tion, the  district  court  declares  the  party 
contesting  entitled  to  the  office  of  council' 
man  of  a  city,  a  supersedeas  bond,  although 
duly  filed  and  approved,  will  not  stay  the 
judgment,  there  being  no  provisions  of  stat- 
ute for  such  suspension  of  judgment.  State, 
ex  rel.  Hunt.  v.  City  of  Kearney,  28  Neb. 
113  (44  N.  W.  90). 

200.  (1891.)  An  election  contest  brought 
to  the  supreme  court  on  petition  in  error, 
which  is  in  fact  an  appeal,  will  not  be  re- 
manded for  want  of  a  motion  for  a  new  trial. 
Bama  V.  Hunt,  32  Neb.  116  (49  N.  W.  222). 

201.  (1892.)  Proceedings  In  district 
court,  to  contest  an  election  to  locate  county 
seat,  wiii  not  be  reviewed  by  the  supreme 
court  in  the  absence  of  bill  of  exceptions. 
Petert  v.  Morey,  34  Neb.  82  (61  N,  W.  312). 

202.  (1894.)  In  a  special  proceeding 
founded  solely  upon  a  statute  it  Is  not  only 
the  privilege,  but  it  is  the  duty,  of  the  su- 
preme court,  on  Its  own  motion,  to  took  into 
the  record  of  the  proceeding  and  deter- 
mine whether  such  proceeding  is  authorized 
by  such  statute,  and  whether  the  party  pros- 
ecuting the  proceeding  Is  by  the  statute  au- 
thorized to  do  so.  Thomas  v.  Franklin,  42 
Neb.  810  (60  N.  W.  568). 


203.  (1899.)  The  word  "appeal"  in  sec- 
tion 98,  chapter  26,  Compiled  Statutes  1899. 
is  used  in  a  dlstinctlre  and  not  generic  sense 
and  indicates  an  appeal  and  not  a  proceed- 
ing in  error.  Mauck  v.  Brovm,  69  Neh.  382 
(81  N.  W.  313). 

204.  (1899.)  Ballots  which  have  been 
used  In  evidence.  In  an  election  contest,  can 
be  made  part  of  a  bill  of  exceptions  though 
not  physically  attached  to  such  bill  at  the 
time  of  tbe  settlement.  Mauck  v.  Brown,  59 
Neb.  382  (81  N.  W.  313). 

205.  (1899.)  The  questions  presented  on 
an  election  contest  based  on  Irregularity  of 
ballots,  determined  not  to  be  those  fop  the 
presentment  of  which  a  petition  in  error  is 
the  exclusive  remedy,  but  of  the  weight  and 
sufBclency  of  evidence  to  sustain  findings  of 
the  trial  court  and  proper  In  an  appeal. 
Mauck  V.  Brown,  59  Neb.  382  (81  N.W.313). 

206.  (1905.)  On  appeal  from  the  decis- 
ion of  a  district  court  in  a  contested  elec- 
tion, the  entire  record  should  be  brought  up, 
and  it  wili  be  considered  by  the  supreme 
court  de  novo.  Orifflth  v.  Bonawitz.  73  Neb. 
622  (103  N.  W.  327). 

207.  (1905.)  On  an  appeal  from  the 
decision  of  a  county  court  In  a  contested 
election,  it  is  not  requisite  to  file  new  plead- 
ings in  the  district  court.  OriffUh  v.  Bona- 
witz, 73  Neb.  622  (103  N.  W.  327). 

X.  VIOLATIONS  OF  ELECTION  LAWS. 
Illegal  voting. 

208.  (1891.)    Illegal   voting   at  village 

elections  is  not  a  crime  in  this  state  and  Is 
not  punishable  under  sections  181  and  182 
of  the  criminal  code.  State  v.  Chichester. 
31  Neb.  325  (47  N.  W.  934;  11  L.  R.  A.  104). 

Offenses  by  officers. 

209.  (1901.)  It  is  official  misconduct  for 
a  county  clerk  to  permit  ballots  committed 
to  bis  official  care  to  he  abstracted  from  his 
office.  He  cannot  urge  as  a  defense  to  a 
proceeding  to  remove  him  from  office  that 
tbe  ballots  so  abstracted  possessed  no  evi- 
dential value.  Steioart  v.  Bole,  61  Neb.  193 
(86  N.  W.  33). 
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ANALYSIS. 

Begnlation  of  ntM  and  dutxgm,  1 1. 
luiarlMi  from  dectric  eurreiit,,!! 9-11. 
~— Evldenee  •>  to  negligence,  ||  12-14. 


CbOSS-ReFEREN  CES. 

Rigbt  of  cities  to  maintain  electric  light 
Bystems,  see  Munictpal  CorporaUotu,  {|  92- 
96. 

Liability  of  cities  for  Injuries  from  de- 
fective  electric  wires,  see  Municipal  Corpo- 
rations, I  752. 

Begnlation  of  rates  and  charges. 

1.  (1900.)  A  city  of  the  second  class, 
having  less  than  5,000  inhabitants,  has  no 
authority  to  regulate  the  rates  and  charges 
which  an  electric  light  company  may  charge 
Its  customers  for  lights.  Wabaska  Electric 
Co.  V.  City  of  Wpmore,  60  Neb.  199  (82  N. 
W.  626). 

Injuries  from  electric  current. 
See,  also.  Negligence. 

2.  (1903.)  An  electric  light  company  is 
under  the  duty  to  exercise  all  reasonable 
precautions  against  passing  a  dangerous  cur- 
rent of  electricity  through  a  guy-wire  at- 
tached to  a  pole  on  a  vacant  and  unlnclosed 
lot  in  a  densely  peopled  part  of  a  city.  New 
Omaha  Thomson-Houtton  Electric  Light  Co. 
V.  Johnson,  67  Neb.  393  (98  N.  W.  778). 

3.  ( 1905.)  A  lineman  of  the  electric 
light  company,  while  acting  at  fires  under 
the  direction  of  the  city  authorities  in  pur- 
suance of  an  ordinance,  cannot  render  the 
company  liable  by  his  words  or  acts  In  the 
absence  of  special  authority.  New  Omaha 
Thomson-Houaton  Electric  Light  Co.  v.  Aji- 
derson,  73  Neb.  84  (102  N.  W.  89). 

4.  (1905.)  The  furnishing  of  electric 
currents  for  power  and  lighting  purposes  Is 
a  recognized  business  which  must  be  con- 
ducted with  due  regard  to  the  safety  of  both 

employees  and  the  public  In  view  of  the 
dangerous  character-  of  such  currents,  but 
their  furnishers  are  not  insurers  against  all 
dangers  from  them.  Blameless  casualties 
may  arise  from  their  operation.  A' ew  Omaha 
Thomson-Houiton  Electric  Light  Co.  v.  An- 
derson, 73  Neb.  84  (102  N.  W.  89). 

5.  (1905.)  Section  1  of  ordinance  num- 
bered 4363  of  the  city  of  Omaha,  held  to  im- 
pose no  duty  on  the  defendant  light  com- 


pany except  to  furnish  a  competent  lineman 
to  act  under  the  city  authorities'  direction 
in  disconnecting  wires.  New  Omaha  Thom- 
son-Houston Electric  Light  Co.  v.  Anderson, 
73  Neb.  84  (102  N.  W.  89). 

6.  (1905.)  A  claim  for  injury  by  an  elec- 
tric shock  cannot  be  sustained  by  a  mere 
hypothetical  claim  that  such  shock  wasonl; 
rendered  possible  by  a  ground  current  neg- 
ligently permitted  at  some  other  point  in 
the  circuit  by  defendant.  It  not  appearing 
that  any  usual  precautions  to  preven: 
such  "grounding"  had  been  omitted  or  that 
defendant  had  or  under  the  circnmstan??s 
ought  to  have  had  knowledge  of  it.  yetc 
Omaha  Thomson-Houston  Electric  Light  Co. 
V.  Anderson,  73  Neb.  84  (102  N.  W.  89). 

7.  (1905.)  A  member  of  a  truck  co.uuaay. 
who  assists  to  hoist  a  ladder  with  n:e:::i:ir 
corners  against  an  electric  light  wire,  lan- 
not,  in  the  absence  of  inrltatlon  or  permis- 
sion of  the  owner,  complain  that  the  idres 
were  not  properly  insulated  and  that  he  was 
injured  because  of  such  lack  of  iDsnlatiraL 
^ew  Omaha  Thompson-Houston  Electric 
Light  Co.  V.  Anderson,  73  Neh.  84  (102  N. 
W.  89). 

8.  (1907.)  Where  a  city  is  engaged  ia 
the  operation  o(  an  electric  lighting  plant 
tor  commercial  purposes,  and  one  of  \is 
wires  Is  negligently  left  in  a  position  to 
cause  injury  to  one  who  is  without  fault  on 
his  part,  the  tact  that  such  wire  was  not  In 
use  at  the  time  the  accident  occurred  con- 
stitutes no  defense  to  an  action  for  dam- 
ages. Todd  V.  City  of  Crete,  79  Neb.  6T1 
(113  N.  W.  172). 

9.  (1907.)  Where  an  electric  light  com- 
pany places  highly  charged  wire  ihrou^ 
the  branches  of  a  tree  and  within  26  Inches 
of  low  potential  wires,  when  it  Is  undis- 
puted that  such  wires  should  be  at  least  fi" 
feet  apart,  the  company  Is  guilty  of  Dili- 
gence. &rimm  v.  Omaha  Electric  Light  i 
Power  Co.,  79  Neb.  387  (112  N.  W.  620). 

10.  (1907.)  An  ordinarily  bright  and  In- 
telligent boy  12  years  old.  living  In  a  city  in 
which  electric  light  and  power  wires  are  in 
"onstant  use  on  nearly  all  of  the  principal 
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gtreeta  and  highways,  who,  having  knowl- 
edge of  the  danger  but  not  of  its  extent,  pur- 
posely takes  hold  of  such  a  wire  in  order  to 
obtain  a  shock,  and  Is  Injured  thereby.  Is, 
as  a  matter  of  law.  guilty  of  contributory 
negligence.  Johnston  v.  New  Omaha  Thorn- 
ton-Houaton  Electric  Light  Co.,  78  Neb.  27 
(113  N.  W.  526). 

11.  (1907.)  An  electric  light  company 
which  had  strung  Its  wire  on  posts  erected 
along  the  edge  of  a  rladuct,  at  a  height  of 
18  to  30  Inches  from  the  railway  of  such 
viaduct,  such  wire  being  erected  In  com- 
pliance with  the  regulations  of  the  city  au- 
thorities, the  company  having  no  notice  of 
a  defect  in  the  Insulation  of  the  wire,  was 
held  not  liable  for  an  Injury  to  a  12-year- 
old  boy  who  climbed  on  the  railing  and 
touched  the  wire  for  the  purpose  of  seeing 
if  he  would  get  a  shock.  Johnston  v.  Neto 
Omaha  Thomson-Houston  Electric  Light  Co., 
78  Neb.  24  (110  N.  W.  711). 

—  Evidence  a«  to  negligence. 

12.  (1901.)  Evidence  that  deceased,  a 
lad  of  17  years,  knew  that  a  guy-wire  of 
an  electric-light  post  carried  an  electric 
current,  and  that  he  voluntarily  laid  his 
hands  upon  It  after  being  told  by  a  younger 
companion  to  watch  out  and  get  away,  does 
not  concluslrely  establish  contrlbutoi?  neg- 
ligence where  It  also  appears  that  the  cur- 
rent had  been  running  over  this  guy-wire 
for  several  days,  with  notice  to  defendant, 
and  that  the  wire  bad  been  bandied,  pulled 


and  shaken  frequently  by  various  parties 
during  that,  time,  and,  a  few  minutes  pre- 
viously to  the  fatal  occurrence,  by  deceased, 
and  by  others  in  his  presence,  without  harm. 
South  Omaha  Water-Works  Co.  v.  Vocaaek, 
62  Neb.  710  (87  N.  W.  536). 

as.  (1903.)  Evidence  in  an  action  to  re- 
cover for  the  death  of  plaintiff's  husband, 
who  was  killed  by  coming  in  contact  with  a 
guy-wire  of  defendant  company,  showing 
that  the  deceased  while  walking  through  a 
vacant  lot  was  killed,  without  evidence 
showing  he  came  in  contact  with  the  live 
wire  as  charged,  does  not  support  a  verdict 
for  plaintiff.  New  Omaha  Thomson-Houston 
Electric  Light  Co.  v.  Johnson,  67  Neb.  393 
(93  N.  W.  778). 

14.  (1903.)  In  an  action  i^inst  an  elec- 
tric light  company  to  recover  for  the  death 
of  plaintiff's  husband,  evidence  showing  that 
If  deceased  came  in  contact  with  a  guy-wire 
of  one  of  defendant's  poles,  that  was  heavily 
charged  with  electricity  located  on  a  vacant 
lot,  such  contact  was  voluntary  and  he  was 
guilty  of  contributory  negligence.  New 
Omaha  Thomson-Houston  Electric  Light  Co. 
V,  Johnson,  67  Neb.  393  (93  N.  W.  778). 

ELEVATORS. 
As  warehouses,  see  Warehousemen,  §  1 
Injuries  from  detects,  see  Negligence,  S| 
30-32. 

EMANCIPATION. 
Of  child,  see  Parent  and  Child,  H  38.  39. 


EMBEZZLEiVIENT. 

ANALYSIS. 

Nature  ot  offenae,  S  !• 
Statutory  prorlaions,  |i  2-8. 
Defenses,  fi  9. 
^Persons  liable,  $  10. 
Abatement,  S  11. 
Venue,  f  12. 

Elements  of  crime,  St  13-17. 

Embezzlement  by  particular  classea  of  persons. 

 Agent,  Si  18-22. 

 Public  officer,  |§  23-27. 

 Attorneys,  88  28,  29. 

Indictm«nt  and  information. 

 In  general,  H  30-32. 

— —  Certainty,  S  33. 

 Fiduciary  relation  of  attorney,  134. 

 Ownership  of  property,  35-37a. 

—^Allegation  of  official  capacity  o*  defendant,  SS  37b,  37c. 
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■  -  Cfaaracter  of  employer,  {  38. 

 Kind  of  money,  ||  38,  39a. 

 * — Value  of  property,  SI  40,  41. 

 Variance,  $S42^ 

Election  of  counts,  S  45. 

Admissibility  of  evidence,  |§  46-48a. 

Weight  and  sufficiency  of  evidence,  S{  48-60. 

Instructions,  S|  61-03. 

Verdict,  |{  64,  65. 

Sentence  and  punishment,  |{  66-68. 


CROSS-REFEatEXClB. 

Prosecution  of  state  treasurer  for,  by 
county  attorney,  see  County  Attorney.  S  14. 

Right  of  private  citizen  to  sue  on  behalf 
of  city  for  embezzlement,  see  Municipal  Cor- 
porations, IS  1073,  1074. 

Instruction  defining  embezzlement  In 
slander  suit,  see  Libel  and  Slander,  1 122. 

Nature  of  offense. 

1.  (1895.)  Embezzlement  Is  the  fraudu- 
lent appropriation  by  an  agent  of  the  prop- 
erty of  another.  Hamilton  v.  State,  46  Neb. 
284  (64  N.  W.  966). 

Statutory  provlslonB. 

2.  (1895.)  The  terms  "shall  embezzle" 
ancl  "convert  to  bis  own  use,"  found  In  sec- 
tion 121  of  the  criminal  code,  are  synony- 
mous, Hamilton  v.  State,  46  Neb.  284  (64 
N.  W.  965). 

3.  (1895.)  Under  section  121,  criminal 
code,  providing  for  the  crime  of  embezzle- 
mri'.t.  the  exception  as  to  the  persons  within 
th(>  act  relating  to  apprentices  and  those 
within  the  age  of  eighteen  does  not  apply  to 
officers,  agents,  attorneys,  clerks,  or  servants 
of  Incorporated  comp?.niP8.  }lcAleer  v.  State, 
46  Neb.  116  (64  N.  W.  358). 

4.  (1896.)  The  term  "loan"  fs  employed 
in  a  restricted  sense  In  section  124,  crimi- 
nal code  1873,  and  Includes  those  transac- 
tions only  In  which  the  conventional  rela- 
tion of  borrower  and  lender  exists,  and  has 
no  application  to  the  deposit  In  bank,  for 
safe-keeping,  of  public  funds  by  the  custo- 
dian thereof  who  so  far  retains  bis  control 
over  them  that  they  may  be  by  him  at  any 
time  reclaimed.  State  v.  Hill,  47  Neb.  456 
(66  N.  W.  541). 

5.  (1896.)  So  much  of  section  124,  crim- 
inal code  1873.  defining  embezzlement  of 
public  funds,  as  provides  that  If  any  officer 
charged  with  the  collection,  safe-keeping,  or 
disbursement  of  public  funds  "shall  loan, 
with  or  without  Interest,  •  ♦  ♦  cny  por- 
tion of  the  public  money,  •  •  •  every 
such  act  shall  be  deemrd   *   *   *   an  em- 


bezzlement of  80  much  of  the  said  nuueji 
*   •   •   as  shall  be  thus   •   *   •  loiaed' 

((Jen.  Stats.  1873,  p.  749,  sec  124).  was  in- 
tended to  prevent  the  unlawful  use  liy  of- 
ficers, and  others  with  their  knowledge  and 
consent,  of  money  committed  to  their  ea- 
tody,  and  not  as  an  amendment  of  exiitlBp 
statutes  regulating  the  means  of  prerentie 
and  accounting  for  of  public  funda  Stgk 
V.  Hill,  47  Neb.  456  (66  N.  W,  541). 

6.  (1896.)  The  act  of  the  legislature  o( 
1891,  entitled  "An  act  to  provide  for  the  dt 
positing  of  state  and  county  funds  in  baalo' 
(Session  Laws  1891,  p.  347,  cb.  50),  did  not 
repeal  so  much  of  section  124  of  the  crim- 
inal code  as  is  In  relation  to  loaning  county 
funds,  and  constitutes  such  loaning  by  u 
officer  entrusted  with  their  care  and  dlsbom- 
mcnt  an  embezzlement  Korth  v.  State,  44 
Neb.  631  (65  N.  W.  792). 

7.  (1897.)  The  law  for  depositing  staw 
and  county  funds  In  banks  (Session  Laws 
1891,  p.  247.  ch,  50)  did  not  repeal  sectioa 
124  of  the  criminal  code  relating  to  the  ec- 
bezzlement  of  public  money.  Whitey  r. 
State,  53  Neb.  287  (73  N.  W.  696). 

8.  (1898.)  Section  124  of  the  criminal 
code,  relating  to  embezzlement  of  publif 
moneys,  applies  only  to  officers  or  persoc 
charged  by  law  with  the  collection,  roctipt. 
safe-keying,  transfer,  or  disbursement  4rf 
such  moneyB  and  to  those  who  aid  or  ^ 
such  officers  or  persona.  Moore  v.  State.  S3 
Neb.  831  (74  N.  W.  319). 

Defames. 

9.  (1897.)    One  who  served  his  entiit 

term  cannot  he  heard  to  urge  as  a  defease 
to  the  charge  of  embezzlement  of  pabiif 
moneys  that  when  the  embrazlement  toav 
place  he  was  not  an  officer  de  fure.  Bartler 
V.  State,  53  Neb.  310  (73  N.  W.  744). 

Persons  liable. 

10.  (1897.)  Under  section  124  of  the 
criminal  code,  any  person  who  adrlscs,  aids, 
or  participates  in  an  oflBcer's  erabezzlemeat 
of  public  money  is  himself  guilty  of  em^s^ 
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zlemeot.  Mills  v.  State,  53  Neb.  263  (73  N. 
W.  761). 

Abatement. 

11.  (1897.)  In  a  prosecution  for  embez- 
element,  the  pendency  of  a  former  Informa- 
tion in  another  county,  charging  accused 
with  the  embezzlement  of  the  same  property, 
within  that  county.  Is  no  ground  for  abate- 
ment. Bartley  v.  State,  S3  Neb.  310  (78  N. 
W.  744). 

Venue. 

12.  (1906.)  The  venue  Is  properly  laid 
in  the  county  where  the  purpose  Is  formed 
to  convert  the  rigbi;  In  action,  and  the  de- 
cisive steps  talcen  to  carry  out  that  purpose, 
although  the  subject  of  the  right  In  action  Is 
situated  in  another  county.  Higbee  v.  State, . 
14  Neb.  331  (104  N.  W.  748). 

Elements  of  crime. 

13.  (1885.)  To  constitute  embezzlement 
It  Is  essential  that  the  owner  should  be  de- 
prived of  the  property  alleged  to  be  embez- 
zled by  an  adverse  use  or  holding.  Chaplin 
V.  Lee,  18  Neb.  440  (25  N.  W.  609). 

14.  (1895.)  To  constitute  embezzlement 
the  owner  must  be  deprived  of  his  property 
by  an  actual  adverse  use  or  holding.  Mo- 
Aleer  v.  Stale,  46  Neb.  116  (64  N.  W.  358). 

15.  (1895).  To  constitute  embezzlement 
under  section  121,  criminal  code,  it  Is  essen- 
tial that  the  money  or  thing  chained  to  haVa 
been  embezzled  should  have  come  Into  the 
possession  or  care  of  the  defendant  by  virtue 
ot  his  employment.  McAleer  v.  State,  46 
Neb.  116  (64  N.  W.  358). 

16.  (1896.)  It  is  essenUal  to  the  crime 
of  embezzlement  that  the  owner  be  deprived 
of  the  property  alleged  to  have  been  em- 
bezzled. State  V.  mil,  47  Neb.  456  (66  N.  W. 
541). 

17.  (1905).  Under  section  121,  criminal 
code,  converting  rights  in  action  to  one's 
own  use  Is  an  essential  element  of  the  crime 
of  embezzlement.  Higbee  v.  State,  74  Neb. 
331  (104  N.  W.  748). 

EmbeBBl^ent  by  particular  classes  of  per- 
sons. 

 Agent. 

18.  (1884.)  Plaintift  in  error  was  Indicted 
or  the  embezzlement,  as  agent,  of  certain 
noneys  belonging  to  the  M.  M.  company,  a 
-orporatlon,  received  by  him  on  sales  of 
heir  machinery.  The  contract  of  agency, 
ntroduced  In  evidence  on  the  part  of  the 
tate,  contained  the  {(^lowing  clause:  "To 
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remit  to  the  said  party  of  the  arst  part  the 
proceeds  of  each  and  every  sale  as  early 
as  the  day  following  the  delivery  of  flie  ma- 
chinery to  the  purchaser.  If  the  said  sale 
was  for  all  cash,  the  full  commicslons,  as 
per  article  3d,  may  be  retained;  or  If  a  time 
sale,  the  full  settlement  for  the  same  shall 
be  remitted  less  the  proportion  of  commis- 
sions due  on  the  cash  received;  the  balance 
of  the  commission  shall  he  due  pro  rata  as 
the  cash  Is  paid  on  the  notes.  If  any  cash 
received  on  sales  of  machines  is  not  remitted 
as  agreed  in  this  section,  the  party  of  the 
second  part  shall  not  only  be  legally  liable, 
but  agrees  that  the  settlement  shall  be  made 
on  the  time  sale  basis,  and  ten  per  cent.  In- 
terest shall  be  paid  on  all  cash  so  retained." 
Held,  That  money  so  retained  was  not  em- 
bezzled, and  that  no  conviction  could  be  had 
therefor.  Miller  v.  State,  16  Neb.  179  (20 
N.  W.  253).  . 

19.  (1892.)  An  agent  who,  having  re- 
ceived  property  of  another  to  sell  on  com- 
mission on  certain  prescribed  terms,  fraudu- 
lently, and  without  the  knowledge  and  con- 
sent of  the  owner  thereof,  pledges  it  for 
money  borrowed  by  the  agent  for  his  own  use 
and  benefit,  with  the  intent  to  deprive  the 
owner  of  his  property.  Is  gnllty  of  embezzle- 
ment Morehouse  v.  State,  35  Neb.  643  (53 
N.  W.  571). 

20.  (1904.)  The  gravamen  of  the  crime 
of  embezzlement  by  an  agent  Is  the  fraudu- 
lent and  felonious  intent  to  convert  the 
property  of  the  principal  to  his  own  use. 
State  V.  Culver,  6  Unot  238  (97  N.  W.  1015). 

21.  (1904.)  Where  an  agent  converts 
property  of  his  principal  to  his  own  use 
under  an  honest  but  mistaken  claim  of  right, 
such  act  does  not  constitute  the  crime  of  em- 
bezzlement State  V.  Culver,  5  Unof.  238  (97 
N.  W.  1015). 

22.  (1905.)    In  a  prosecution  for  embez- 
zlement of  a  "right  in  action"  under  section 
121  of  the  criminal  code,  It  is  not  necessary 
to  show  that  the  defendant  was  at  the  time 
of  the  alleged  embezzlement  in  the  manual 
possession  of  the  money  or  property  which 
was  the  subject  of  the  right  in  action.  If 
the  agent  of  a  corporation  so  uses  the  rights 
in  action  of  his  employer  as  to  prevent  his 
employer  from  asserting  those  rights,  and  so 
deprives  the  employer  of  the  property  or 
money  Involved,  and  by  so  doing  appropriates 
the  property  or  money  to  his  own  use,  with- 
out the  assent  of  the  employer,  and  with  the 
faudulent  intent  to  so  appropriate  the  same. 
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he  Is  guilty  of  embezzlement  under  the  Etat- 
ute.  Higbee  v.  State,  74  Neb.  331  (104  N.  W. 
748). 


■  Public  officer. 


Statutory  provision  as  to^  eee  ante,  %%  2^. 

23.  (1895.)  A  sheriff  Is  an  oflcer  elected 
to  an  office  of  public  trust  In  this  state,  and 
for  the  conTerelon  to  his  own  use  of  any 

moneys  that  shall  come  into  his  hands  by 
virtue  of  his  office  may  be  prosecuted  for  em- 
bezzlement under  section  121  of  the  criminal 
code.  Conlej/  v.  Btate,  46  Neb.  187  (64  N. 
W.  708). 

24.  (1897.)  The  disbursement  Of  public 
funds  by  a  city  trrasurer,  except  upon  a 
warrant  drawn  by  proper  authority,  consti- 
tutes embezzlement  Bolln  v.  Btate,  51  Neb. 
581  (71  N.  W.  444). 

25.  (1897.)  A  state  treasurer  who,  for 
an  unauthorized  purpose,  draws  a  check  on 
a  state  depository  bank  having  money  of  the 
state  therein,  which  he  delivers  to  the  payee 
with  intent  to  defraud  the  state,  and  the 
bank  on  presentation  of  the  check  places  the 
amount  thereof  to  the  credit  of  a  third 
party  whom  the  payee  represents  in  the 
transaction,  and  at  tbe  same  time  charges 
the  account  of  the  state  with  a  like  sum,  is 
guilty  of  the  embezzlement  of  the  money  of 
the  state,  within  the  meaning  of  section  124 
of  the  criminal  code.  BartJey  v.  Btate,  63 
Neb.  810  (73  N.  W.  744). 

26.  (1897.)  The  mere  depositing  of 
county  funds  In  depository  banks  by  a 
county  treasurer  In  strict  compliance  with 
the  requirements  of  section  6,  chapter  50. 
laws  1891,  is  not  an  embezslement  of  such 
funds,  by  the  treasurer.  Whitney  v.  Btate, 
53  Neb.  287  (73  N.  W.  696). 

27.  (1898.)  The  auditor  of  public  ac- 
counts is  not  as  an  officer  charged  with  the 
collection,  receipt,  safe-keeping  transfer,  or 
disbursement  of  any  part  of  tbe  public 
moneys,  and  Is  therefore  not  within  the  de- 
scriptive terms  of  section  124  of  the  crim- 
inal code.  Moore  v.  Btate.  53  Neb.  831  (74 
N.  W.  319). 


.  Attorneys. 

28.  (1888.)  An  attorney  at  law  Is  not 
liable  to  a  prosecution  for  embezzlement  of 
his  client's  money  In  his  hands,  until  his 
attorney's  lien  has  been  discharged.  Vci 
Etteii  V.  State,  24  Neb.  784  (40  N.  W.  289; 
1  L.  R.  A.  669). 

29.  (1888.)  An  attorney  has  a  Hen  for 
a  general  balance  of  compensation  upon 


money  in  his  hands  belongibs  to  his  e\n\ 
and  until  such  lien  is  discharged  be  1:  oot 
liable  to  a  prosecution  for  the  embezzlnneDi 
of  such  money.  Fan  Etten  v.  Btate,  U  na. 
734  (40  N.  W.  289:  1  L.  B.  A.  669). 

Indictment  and  Information. 
 In  general, 

30.  (1885.)  A  complaint  cbarginE  a 
treasurer  of  a  school  district  with  tahr 
fully,  fraudulently,  and  feloniously  tubn 
zling  certain  school  money  which  cane  :m 
his  possession  by  virtue  of  hia  office,  lufi. 
dently  charges  the  crime  of  embezzlemei- 
Btate,  ex  rel,  Bryant,  v.  Knox,  17  Neb. 
(24  N.  W.  382). 

31.  (1897.)  An  Information  for  enbp 
zlement  Is  sufficient  If  It  sets  forth  tbe  niv 
in  the  language  of  tbe  state,  without  am 
ring  the  particular  acts  in  which  the  offeis 
consisted.  Bartiey  v.  Btate,  53  Neb.  310 
N.  W.  744). 

31a.  (1908.)  An  indictment  for  obH 
zlement  Is  sufficient  if  It  sets  forth  the  ttiv* 
in  language  equivalent  to  that  contalne'j  i' 
tbe  statute  creating  and  defining  that  erin:-. 
without  averring  the  particular  acts  in  whjc^ 
the  offense  consists.  Chamierlain  v.  Stett 
80  Neb.  812  (115  N.  W.  555). 

32.  (1897.)  An  Indictment  against  i 
state  treasurer,  which  charges  tbe  em^s- 
zlement  to  his  own  use  ot  a  certain  she  ^ 
money  belonging  to  tbe  state,  is  suflUftf 
without  an  allegation  that  a  demud  for  tbi 
money  was  made  upon  him  by  bis  sacfetser 
in  office.  Sartley  v.  State,  53  Neb.  310  ut 
N.  W.  744). 

-  Certainty. 

33.  (1897.)  The  word  *embeiil«"  t 
eludes  within  its  import  the  "convefws 
to  hlB  own  use"  as  allied  in  so  Merst 
tlon  against  one  accused  of  embesdezMS 
and  It  does  not  constitute  an  infonniTa 
fatally  defective,  for  uncertainly  as  a  p'-ft 
that  the  two  are  joined  by  the  cofwbij'" 
"and."  The  same  Is  also  true  of  the  fl^' 
and  any  other  word  or  set  of  words  asti  t« 
express  a  manner  of  the  commisdoo  of 
crime.  MilU  v.  Btate,  53  Neb.  36S  (73 
W.  761). 


 Fiduciary  relation  of  attoni(?i 

34.  (1892.)  In  a  prosecution  taitT  sec- 
tion 121  of  the  criminal  code,  (or  ?«ba- 
zlement  as  an  attorney  at  law,  the  fl<lacii»y 
character  of  the  accused,  which  it  tSt€  Sb- 
tingulshing  feature  of  the  crinie  o(  f»i«- 
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Klemeot,  should  lie  distinctly  charged.  Zink 
V.  State,  34  Neb.  37  (61  N.  W.  294). 

— -Ownership  of  property. 

35.  (188S.)  An  Indictment  i^lnst  a 
treasurer  of  a  school  district  sufflclently  al- 
leges ownership  of  the  property  by  charg- 
ing the  defendant,  as  treasurer  of  such 
school  district,  vlth  duties  to  collect  and 
receipt  for  money,  which  he  unlawfully  and 
feloniously  embezzled  and  converted  to  his 
own  use.  State,  ex  reJ.  Bryant,  v.  Knox, 
17  Neb.  683  (24  N.  W.  382). 

36.  (1895.)  Where  a  sheriff  by  virtue  of 
an  order  of  sale  Issued  upon  a  decree  of  fore- 
closure had  sold  the  lands  therein  descpibed 
and  collected  the  amount  of  the  bid  of  the 
purchaser,  which,  before  an  order  of  the 
court  directing  to  whom  it  should  be  paid 
out  had  been  made,  he  had  converted  to 
hie  own  use^  It  was  not  essential  in  an  in- 
formation against  such  officer  to  allege  to 
whom  such  money  belonged,  and  an  allega- 
tion of  that  kind  should  be  rejected  as 
surplusage  when  the  Information  Independ- 
ently of  such  allegation  fully  stated  the 
facts  above  Indicated.  Oonley  v.  State,  46 
Neb.  187  (64  N.  W.  708). 

36a.  (1907.)  The  estate  of  a  deceased 
pei^son,  pending  administration.  Is  a  legal 
entity;  and.  In  charging  a  violation  of  sec- 
tion 121  of  the  criminal  code,  it  is  sufficient 
as  to  the  matter  of  ownership,  to  allege  that 
the  money  or  property  embezsled  ^belonged 
to  such  an  estate.  HenAee  «.  State,  80  Neb. 
80  (113  N.  W.  1050). 

37.  ( 1897. )  Information  for  embezzle- 
ment of  funds  by  a  county  treasurer  held 
to  sufficiently  designate  the  owner  of  the 
money  embezzled  to  be  the  county.  WMt- 
neji  V.  State,  53  Neb.  287  (73  N.  W.  696). 

37a.  (19070  In  a  prosecution  for  em- 
bezzlement under  section  124  of  the  criminal 
code  it  is  not  necessary  to  allege  In  the  in- 
formation that  the  city  whose  funds  are 
emt>ezzled  is  an  organized  city.  Bode  v. 
State,  80  Neb.  74  (118  N.  W.  996). 

 Allegation  of  official  eapaeity  of  de- 
fendant 

37&.  (1907.)  Information  examined,  its 
aubstaace  stated,  and  held  not  vulnerable 
to  the  objection  that  "it  talla  to  allege  that 
the  accused  embezzled  and  converted  the 
public  money  in  question  while  holding  It 
as  city  treasurer."  Bode  v.  State.  80  Neb. 
74  (lis  N.  W."  996). 

370.    (1907.)   An  information  based  on 


the  provisions  of  section  121  of  the  criminal 
code,  which  charged.  In  the  language  of  the 
statute,  that  the  property  In  question  came 
into  the  possession  of  the  defendant  "by 

virtue  or  under  color  of  his  relation  as  an 
officer,"  is  not  void  for  duplicity,  and  is 
sufficient  in  that  respect  to  sustain  a  con- 
viction. Hendee  v.  State,  80  Neb.  80  (113  N. 
W.  1050). 

■  ■-     Character  of  employer. 

38.  .(1896.)  The  corporate  character  of 
the  employer  la  an  essential  element  of  em- 
bezzlement by  an  agent,  where  employment 
by  a  corporation  is  charged  in  the  Informa- 
tion. McAleer  v.  State,  46  Neb.  116  (64  N. 
W.  358). 

— —  Kind  of  money. 

39.  (1885.)  It  is  not  necessary  to  allege 
the  particular  kind  of  money  with  which 
one  is  charged  with  embezzling.  State,  ex 
rel.  Bryant,  v.  Knox,  17  Neb.  683  (24  N.  W. 
S82). 

39a.  (1907.)  In  charging  the  embezzle- 
ment of  a  certificate  of  deposit  beionging  to 
an  estate,  it  Is  sufficient  to  describe  the  in- 
strument as  It  appeared  at  the  time  It  came 
into  the  possession  of  the  accused,  and  sub- 
sequent indorsements,  procured  by  him, 
need  not  be  eet  forth  In  the  information. 
Hendee  v.  State,  80  Neb.  80  (118  N.  W. 
1060). 

Value  of  property. 

.  40.  (1885.)  Where  the  money  defendant 
Is  charged  with  embezzling  Is  legal  tender 

it  Is  not  necessary  to  allege  Its  value.  State, 
ex  rel.  Bryant,  v.  Knox,  17  Neb.  683  (24  N. 
W.  382). 

41.  (1897.)  An  allegati(m  of  the  Infor 
mation  that  the  embezzlement  was  of  the 
sum  of  S6,000  in  money,  held  a  sufficient 
expression  of  value.  MilU  v.  State,  58  Neb. 
263  (73  N.  W,  761). 

I   -  Variance. 

42.  (1896.)  An  information  for  embez- 
zlement which  described  defendant  as  "sec- 
retary of  the  board  of  education"  held  not 
at  variance  with  a  complaint  describing  him 
as  "secretary  of  the  school  board."  Bocken- 
herger  v.  State,  49  Neb.  706  (68  N.  W.  1037). 

43.  (1896.)  The  plaintiff  In  error  was 
arrested  on  a  complaint  charging  him  with 
having  embezzled  certain  money  belonging 
to  "the  school  district  of  the  city  of  Qrand 
l:.land,  Hall  county,  Nebraska."  The  infor- 
mation on  which  he  was  tried  charged  him 
with  having  embezzled  certain  money  be- 
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longing  to  "the  school  district  of  the  city  of 
Grand  Isluid^  of  the  county  of  Hall,  in  the 
state  of  Nebraska."  Held,  No  material  vari- 
ance between  the  complaint  and  the  infor- 
mation.  Hockenberger  v.  State,  49  Neb.  706 
(68  N.  W.  1037). 

44.  (1897.)  Under  an  information  against 
a  public  officer  charging  embezzlement  on 
a  certain  date,  evidence  of  a  continuous 
series  of  conversions  of  money  by  the  de- 
fcndent  at  different  times  and  in  different 
amounts  before  that  date  will  support  a  ver- 
dict finding  the  aggregate  sum  as  the 
amount  of  a  single  embezzlement  BoUn  v. 
State,  51  Neb.  681  (71  N.  W.  444). 

Election  of  eotmts. 

46.  (1896.)  Where  one  Is  charged  with 
embezzlement  of  county  funds  while  he  was 
county  treasurer,  the  information  contain- 
ing several  counts  chai^ng  several  distinct 
acts  of  embezzlements,  the  withholding  of 
a  ruling  on  a  motion  requiring  the  state  to 
elect  under  which  count  the  complaint 
would  proceed,  until  after  the  close  of  the 
state's  evidence,  when  the  motion  was  sus* 
tained,  there  is  no  error.  Korth  v.  State, 
46  Neb.  631  (65  N.  W.  792). 

AdmissibiUty  of  evidence. 

46.  (1896.)  Where  one  who  was  county 
treasurer  and  also  secretary  of  a  board  of 
education  was  tried  for  having,  as  such 
secretary,  embezzled  $1,000  of  school  funds, 
his  defense  being  that,  as  secretary,  he  re- 
ceipted to  himself  aa  county  treasurer  for 
$3,000,  though  the  actual  amount  was  only 
$2,000,  which  sum  he  turned  over  to  the 
proper  officer,  it  was  error  to  refuse  to  In- 
struct that  the  receipts  for  $3,000  were  only 
prima  facie  evidence  of  such  payment,  and 
that  the  receipts  might  be  explained  and 
the  truth  shown.  Hockenberoer  v.  State, 
49  Neb.  706  (68  N.  W.  1037). 

47.  (1897.)  A  receipt  of  deposit  Of  money 
in  a  bank  by  a  county  treasurer  is  admlsai- 
ble  in  a  prosecution  for  embezzlement  of 
such  treasurer  when  shown  that  the  ad- 
dress was  tn  the  handwriting  of  the  cash- 
ier and  acknowledged  by  defendant  Mills 
V.  State,  53  Neb.  263  (73  N.  W,  761).  " 

47a.  (1907.)  In  a  prosecution  for  emhes- 
zlement  or  other  crime,  where  the  books, 
records,  papers  and  entries  are  voluminous 
and  of  such  a  character  as  to  render  it  dif- 
ficult for  the  Jury  to  arrive  at  a  correct  con- 
clusion as  to  amounts,  an  expert  accotintant 
nay  be  allowed  to  examine  such  books,  etc.. 


and  testify  as  to  the  result  of  his  examina- 
tion, and  aa  to  particular  entries  therein, 
shown  to  be  In  the  handwriting  of  tbe  de- 
fendant, when  such  books  are  in  the  coon- 
room  subject  to  inspection  by  the  secu»L 
and  the  particular  entries  are  also  imny 
duced  in  evidence.  Bode  v.  State.  80  Nctn  T4 
(113  N.  W.  996). 

48.  (1897.)  Correspondence  of  a  banli  ts 
negotiating  for  the  state  treasurer  a  war- 
rant owned  by  the  state  held  admissible  in 
evidence  in  a  prosecution  s^aiust  him  for 
the  embezzlement  of  the  amount  tati^y- 
Quently  used  to  take  up  the  warrant  Bvt- 
lev  V.  State,  63  Neb.  310  (73  K.  W.  744). 

48a.  (1908.)  Under  an  Indictment  cbart- 
Ing  a  bank  officer  with  embezzling  its  foocs 
on  a  certain  date,  evidence  tendins  to  abov 
embezzlement  of  different  amounts  at  dif- 
ferent times  before  that  date,  and  the  eud- 
ner  In  which  he  conducted  the  business  <rf 
the  bank,  is  admissible  for  the  purpose  tS 
assisting  the  jury  In  determining  the  defend- 
ant's guilt  or  innocence  of  the  charge  Ml 
forth  In  the  Indictment.  Chamberlain  i. 
State.  80  Neb.  812  (115  N.  W.  555). 

Weight  and  sufficiency  of  evidence. 

49.  (1892.)  In  a  prosecution  for  ember 
Element,  evidence  showing  that  an  sgent  for 
a  piano  factory,  selling  on  commission,  witt 
title  to  all  the  property  in  the  principal,  ex- 
ecuted a  bill  of  sale  on  the  goods  In  his  po^ 
session,  is  sufficient  to  sustain  a  Terdic:  of 
guilty.  Moorehottte  v.  State,  35  Neb.  613  li^ 
N.  W.  671). 

50.  (1895.)  A  secreting  with  intent  te 
convert  to  one's  own  use  does  not  prove  cbs 
offense  under  an  information  charging  as 
actual  embezzlement  McAleer  v.  State,  ^ 
Neb.  116  (64  N.  W.  368). 

51.  (1895.)  That  the  relation  of  defcior 
and  creditor  exists  between  a  princlpai  sad 
his  a^ent,  and  that  on  balancing  the  accoaci 
the  agent  would  be  found  indebted  to  his 
principal,  are  not  alone  suffidMit  to  sostaa 
a  verdict  finding  the  agent  guilty  of  enbet 
zling  or  converting  to  his  own  use  the  prop- 
erty of  his  principal.  HamiJUm  v.  St^, 
46  Neb.  284  (64  N.  W.  965). 

62.  (1896.)  To  sustain  the  conTictioa  of 
an  agent  for  embezzling  or  converting  to  *i» 
own  use  the  property  of  his  prlndpaL 
facts  must  warrant  the  conclaslon  tlat  audi 
cmversion  was  made  by  the  agent  with  « 
felonious  intent  Hamilton  v.  Slate,  4«  K*- 
284  (64  N.  W.  966). 
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53.  (1897.)  Evidence  in  a  prosecution 
for  embezzlement  held  sufficient  to  sustain  a 
coDviction.  Mills  v.  State,  63  Neb.  263  (73 
N.  W.  761). 

54.  (1897.)  Under  section  124  of  thft 
criminal  code  the  failure  of  any  public  officer 
to  account  to,  or  make  settlement  of  liis  ofll- 
cial  accounts  with,  the  proper  legal  author- 
Itr  within  reasoqahle  time  after  notice  so  to 
do,  as  well  as  the  refusal  of  such  officer  to 
promptly  pay  over  to  his  successor  any  pub- 
lic moneys  or  securities  on  the  legal  require- 
ment of  any  authorized  officer,  is  made 
prima  facie  evidence  of  embezzlement.  BoUn 
V.  State,  61  Neb.  681  (71  N.  W.  444). 

55.  (1897.)  The  evidence  in  the  case  is 
sufficient  to  sustain  a  conviction  for  the  em- 
bezzlement of  the  m()neys  of  the  state.  Bart- 
ley  V.  State.  53  Neb.  310  (73  N.  W.  744). 

56.  (1897.)  Failure  and  refusal  of  a 
county  treasurer  to  promptly  pay  to  his  suc- 
cessor any  of  the  public  moneys  Is  prima 
facte  eTldence  of  embezzlement  Whitnej/  v. 
State,  53  Neb.  287  (73  N.  W.  696). 

57.  (1898.)  To  sustain  a  conviction  for 
embezzlement  of  public  moneys  proof  that 
specie  was  used  in  the  transactions  held  un- 
necessary.  Bartlev  v.  State,  56  Neb.  294  (75 

N.  W.  832). 

58.  (1904.)  That  the  relation  of  debtor 
and  creditor  exists  between  a  principal  and 
his  agent,  and  that  on  balancing  the  ac- 
count the  agent  would  be  found  Indebted  to 
his  principal,  are  not  alone  sufficient  to  sus- 
tain a  verdict  finding  the  agent  guilty  of 
embezzling  or  converting  to  his  own  use  the 
property  of  his  principal.  State  v.  Culver, 
5  Unof.  238  (  97  N.  W.  1015). 

59.  (  1905. )  Evidence  that  the  party 
against  whom  the  right  In  action  existed  was 
solvent,  and  actually  paid  the  money  In- 
volved as  directed  by  the  defendant  In 
adjustment  of  the  right  In  action,  Is  suf- 
ficient prima  fade  evidence  of  value.  Hig- 
bee  17.  State,  74  Neb.  331  (104  N.  W.  748). 

59a.  (  1907.  )  Evidence  examined,  and 
held  sufficient  to  sustain  the  verdict.  Bode 
V.  State,  80  Neb.  74  (H3  N.  W.  996). 

59B.  (1907.)  Bill  of  exceptions  examined 
and  evidence  found  sufficient  to  sustain  the 
conviction.  Hen4ee  v.  State,  80  Neb.  80  (113 
U.  W.  1050). 

60.  (1906.)  The  allegation  of  the  infor- 
mation that  the  party  injured  is  a  corpora- 
jtlon  Is  sufficiently  sustained  by  proof  that  1* 


is  a  de  facto  corporation.  Froaf  of  the  regu- 
larity of  the  proceedings  to  Incorporate  is 
not  necessary.  Hiffbee  v.  State,  74  Neb.  331 
(104  N.  W.  748). 

Instructions. 

61.  (1896.)  The  defense  of  the  defend- 
ant In  error  was,  and  the  evidence  offered  In 
bis  behalf  tended  to  establish  It,  that  on 
said  date,  while  secretary  of  the  board  of 
education,  he  receipted  to  himself  as  county 
treasurer  for  13.000;  that  as  a  matter  of 
fact  on  said  date  he,  as  secretary  of  the 
school  hoard,  only  received  from  himself  an 
county  treasurer  12,000,  which  sum,  on  said 
date,  he  paid  over  to  the  city  treasurer. 
The  refusal  to  submit,  by  an  instruction,  this 
defense  to  the  Jury  was  error.  Hocken1>erger 
V.  State,  49  Neb.  706  (68  N.  W.  1037). 

62.  (1897.)  In  a  prosecution  for  embez- 
zlement i^inst  one  who  borrowed  public 
money  from  the  officer  having  custody 
thereof,  the  instructions  set  out  in  the  opin- 
ion, held  proper.  Mills  v.  State.  63  Neb.  269 
(73  N.  W.  761). 

62a.  (1908.)  Instructions  must  he  pred- 
icated on  the  evidence;  and  In  the  prosecu- 
tion of  a  bank  officer  for  embezzlement  It  is 
error  to  submit  to  the  Jury  the  fact  of  his 
having  overdrawn  an  account  with  the  bank 
as  proof  of  guilt,  unless  the  evidence  is  suf- 
ficient to  establish  every  element  necessary 
to  make  the  transaction  criminal  in  Its 
nature.  Chamberlain  v.  State,  80  Neb.  812 
(115  N.  W.  555). 

63.  (1905.)  In  a  prosecution  against  an 
agent  for  embezsllng  the  rights  in  action  of 
his  employer,  an  Instruction  that  if  defend- 
ant "received  credit  in  his  individual  ca- 
pacity" for  a  right  In  action  of  the  em- 
ployer, he  would  be  guilty  of  embezzlement. 
Is  erroneous.  Unless  the  act  is  done  with  a 
felonious  Intent,  and  results  In  depriving 
the  employer  of  his  money  or  property.  It  is 
not  embezzlement.  Bigbee  v.  State.  74  Neb. 
331  (104  N.  W.  748). 

Verdict 

64.  (1897.)  A  verdict  finding  the  amount 
of  money  embezzled  to  be  a  specified  num- 
ber of  doMars  is  a  sufficient  finding  of  value, 
under  an  information  charging  defendant 
with  the  embezzlement  of  money.  BartJey 
V.  State.  53  Neb.  310  (73  N.  W.  744). 

65.  (1902.)  It  is  not  necessary  that  a 
Jury  1b  a  criminal  case  should  In  their  ver- 
dict fix  the  value  of  money  stolen  or  embez- 
zled.   Courts  will  take  Judicial  notice  of 
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the  worth  of  a  dollar.  Reed  v.  State,  66  Neb. 

184  (92  N.  W.  321). 

Sentence  and  punishment. 

66.  (1902.)  The  legislature  has  author- 
ity in  a  criminal  action  to  autborize  a  Judg- 
ment which  shall  operate  iu  favor  of  the 
party  whose  money  or  effects  have  been  em- 
bezzled, as  compensation  for  the  value  of 
the  thing  eqibezzled,  and  liquidated  dam- 
ages for  the  Injury  sustained.  Bvenon  v. 
State,  66  Neb.  154  (92  N.  W.  137). 

67.  (1902.)  While  section  124,  criminal 
code,  denominates  the  judgment,  for  double 
the  amount  embezzled,  a  fine,  U  is  in  reality 


allowed  as  compensation  to  the  Injond 
party,  and  is  not  a  line  or  penalty  Yiibln 
the  meaning  of  section  5,  article  VIII  of  tl» 
constitution.  Everson  v.  State,  M  Kdi.  lU 
(92  N.  W.  137). 

68.  (1902.)  The  provision  of  section  ISt 
of  the  criminal  code,  directing  the  new- 
ment  of  a  fine  in  double  tlie  anurant  em- 
bezzled, in  addition  to  the  Imprisoniuu 
imposed  in  ease  of  conviction.  Is  not  op« 
to  the  objection  that  it  inflicts  a  doabte 
penalty  or  punlshmeni  upon  the  defendant, 
or  awards  the  Injured  party  double  dani- 
agoB.  Ever»on  v.  State,  66  Neb.  1S4  (92  N- 
W.  187). 
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ANALYSIS. 

X.  VA'TUSE,  EXTENT  AND  DELEOATION  OF  FOWEB. 
Statutory  provisions,  SS  1,2. 
Power  of  state  in  general,  |{  3-^ 
Bight  of  laaaed  company,  S  7. 
Taking  fdx  private  nae,  H  S-11. 
Taking  proparty  for  boulerards,  |  IS. 
Bii^ts  at  foreign  oorporationSf  ||  13-88. 
Amount  of  property  a  railroad  may  tak^  |{  83-89. 
Acts  constituting  appropriation,  S  26. 
Person  exercising  right  not  agent  of  state,  f  87. 
Exhaustion  of  further  exerdae  of  power,  1 88. 
Heeeaiity  of  a  hearliv,  i  80. 
Particttlar  nam  or  purpoaea,  H  30,  31. 
Dttenninatlon  of  neceaaity  of  appn^iriation,  {|  38-38. 
FubUc  land  subject  to,  Sf  36-38. 
Eights  In  water  ways,  {9  39-43. 

n.  COMPENSATION. 

(A)  Neceaaity  and  anfBciency. 

LUbility  In  general,  SI  44-47. ' 

Neoeaaity  of  payment  before  taking,  {|  48-61. 

Waiver  of  compensation,  and  damages  from  oonatmetion,  ||  68-67. 

(B)  Taking  or  injuring  property  as  gcoonds  for  liability. 

Elements  of  compenaatlon. 
 In  general,  H68,  68. 

^—Excavation,  embankmenta,  and  ineonvenlenoe  in  general,  Ii70-T& 

—  Biverskm  of  waters,  1 73. 

••  Necessity  for  croaaings,  1 74. 

 Abutting  property,  SI  75-78. 

——Banger  of  personal  in|iizleB,  1 78. 

—  Obstruction  of  aoceaa  to  projMrty,  1 60. 
 Expenae  of  filling  lots,  1 81. 

Improvements  by  company  during  temporary  oeei^aney,  ||  88-8^ 
New  and  additional  uss^  1 89. 

(C)  Keaanre  and  amount. 

In  general,  S|  86-83. 
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Taking  part  of  tract,  ||  94,  96. 

Damage  to  residue,  {{  96-108. 

 Seduction  of  benefits,  $}  100-116. 

Depreciation  of  value,  §§  117-126. 
Deducting  liens,  §  126a. 

Xand  constituting  a  single  trac^  187-129. 

Time  with  r^erenee  to  Tbleh  compenHtton  to  be  made,  II 180-18S.  . 
EzoessiTeness  of  airard,  |{  188,  184. 
Improvements,  S  136. 
Bental  value,  §9  136,  137. 
(D)  Persons  entitled,  and  payment. 
In  general,  S8  138-140. 
Funds  liable  for  payment,  1 141. 
Bights  of  Uen-holderfl,  H  142,  143.' 
Sufficiency  of  payment,  §$  144-147. 
Apportionmoit  of  payment,  {  148. 

m.  PB0CBEDINO8  TO  TAKE  PBOFSBTT  AND  ABSBBB  COXPSNSATIOn; 
In  general,  1 149. 

Szelnsiveness  of  remedy,  SS  150,  161. 
Parties,  «§  192-158. 

^^—Substitution  of  indemnitor,  S  ISO. 
Process  or  notice. 

 Necessity  of  notice,  tt  160-168. 

 Service  by  pnbUcatlon,  ||  164^  166. 

 Waiver  by  appeal,  {  166. 

Pleading. 

 Sufficiency  in  general,  ||  167,  168. 

^—Description  of  property,  S|  169-171. 
^— —  Bequiring  amendment,  {  172. 
Mode  of  assessing  damages,  |{  173,  174. 
Assessment  by  commissioners,  1 175. 

 Application,  S  176. 

—^—Appointment,  S  177. 

Assessment  by  county  Judge,  ||  178,  179. 

Assessment  by  Jury. 

 Question  for  Jury,  1 180. 

 Instructions,  ||  181-189. 

Evidence. 

 Presumption  and  burden  of  proof,  ||  190,  191. 

 Admissibility,  IS  192-206. 

Purpose  of  witnesses  in  trial,  {  207. 
Effect  of  withdrawing  deposit,  1 208. 
Adandonment  after  Judgment,  ||  209,  810. 
Judgment  or  verdict  on  award,  §9  211-214. 
Setting  aside  verdict,  IS  215-222. 
Interest  on  award  or  Judgment,  Sfi  223-225. 
— ^—  Interest  tm  dismissal  of  a|q>eal,  1 226. 
Oonclnidveness  of  Judgment  or  award,  H  827-881. 
Appeal  to  district  court 

Appellate  jurisdiction,  1 239. 
— ■  —  Bight  of  mortgagee  to  appeal,  SS  233,  284. 

Waiver  of  right  to  appeal,  8  235. 

 Time  for  filing  transcript,  99  236,  237. 

-■■  '  Parties  affected  by  appeal,  1 288. 
— —  Questions  reviewable,  S§  239-243. 

 Bight  to  open  and  dose,  1 844. 

— : — Dismissal,  H  846-849.  - 
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—— Review  In  appellate  court,  $|S50,  251. 

 Necessity  of  new  pleadings,  SS25S-S56. 

 Costs,  SI  2&7, 268. 

IV.  TnilfTIT)TE8  07  0WHEB8  OF  PBOFEBTT. 

Becovery  of  possession  of  property,  SS  259-262. 
Compelling  deposit  of  award,  %  263. 

Becovery  of  compensation,  and  future  damages,  ||  864-266. 
Bight  to  sue  for  omitted  damages,  1 267.  . 
Bight  of  purchaser  to  sue,  H  268,  268. 

When  suit  tor  consequsnttal  damage  may  be  brought,  S  270. 

Injunction,  9fi  271-274. 

Conditions  precedent,  S  275. 

Defenses,  1(276-279. 

Limitations  and  laches,  ${  280-887. 

Pleading,  S«  288, 889. 

Evidence. 

 Presumptions  and  burdoi  of  proof,  |$  290,  S91. 

 Admissibility,  S$  292-285. 

Execution  and  enforcement  of  judgment,  i  296. 

T.  TITLE  AND  BIOHTS  ACQUIBED. 

In  ^eral,  «|  287-899. 

LUbility  to  Uen  holders,  II 800-308. 


Cboss-Retebencks. 
See,  also,  Hiffhways. 

Mode  of  review  of  proceedings,  see  ilppeal 
and  Error,  S  32. 

Liability  of  railroad  for  damages  from 
construction  of  road,  see  Rai'.roada.  ||61- 
106. 

Measure  of  damages  for  Injuries  from  con- 
struction of  railroad,  see  Railroads,  S§  131- 
146. 

Condemnation  of  lands  for  irrigation  pur- 
poses, see  Water  and  Watercourses.  |§223- 
226. 

I.  NATUBE,  EXTENT  AND  DELEOA- 
TION  or  POWER. 

Property  exempt  from,  for  road  purposes, 
Bee  Highways,  9  62. 

Statutory  provisions. 

1.  (1895.)  The  word  "If"  in  the  first  Hue 
of  section  8,  article  II  of  the  "Rayner  Irri- 
gation Law"  (act  of  March  27,  1889)  is  evi- 
dently an  interpolation,  having  no  relation 
to  the  body  of  the  section,  without  sensible 
meaning,  and  should  accordingly  be  disre- 
garded in  giving  effect  to  the  provisions  of 
the  act.  Paxton  (E  Hershey  Irrigating  Co.  v. 
Farmers  <£  Merchants  Irrigating  Co.,  45  Neb. 
884  (64  N.  W.  843;  50  Am.  St.  Rep.  686;  29 
L.  R.  A.  853). 

2.  (1904.)  The  provisions  of  the  drain- 
age law,  sections  1-28,  article  I,  chapter  S9, 
Compiled  Statutes,  confer  power  upon  the 
county  board  to  provide  means  for  raising 


«  fund  from  which  to  compensate  landown- 
ers whose  property  has  been  taken  or  dam- 
aged in  the  construction  of  the  proposed 
improvement,  and  its  provisions  do  not  vio- 
late section  21,  article  I  of  the  constitution, 
providing  that  the  property  of  no  person 
shall  be  taken  or  damaged  for  public  use 
without  Just  compensation  therefor.  Morris 
V.  Washington  County.  72  Neb.  174  (100  N. 
W.  144). 

Power  of  state  in  general. 

3.  (1894.)  The  constitutional  provision. 
"The  property  of  no  person  shall  be  takes 
or  damaged  for  public  use  without  Just  com- 
pensation," prohibits,  by  Implication,  the 
taking  of  private  property  for  any  private 
use  whatever  without  the  consent  of  tbe 
owner.  Welton  v.  Dickson.  38  Neb.  767  {57 
N.  W.  669;  41  Am.  St.  Rep.  771;  22  L.  R. 
A.  496). 

4.  (1894.)  The  want  of  power  in  a  legis- 
lature to  transfer  to  one  man  the  property 
of  another  without  his  consent,  either  with 
or  without  compensation,  docs  not  depend 
upon  constitutional  restriction,  but  upon  the 
fact  that  it  is  not  the  exercise  of  the  power 
of  making  laws  or  rules  of  civil  conduct. 
which  is  the  branch  of  the  sovereign  power 
committed  to  the  legislature.  Welton  v. 
Dickson,  38  Neb.  767  (67  N.  W.  659;  41  Am. 
St  Rep.  771;  22  L.  R.  A.  496). 

5.  (1898.)  Property  Is  not  taken  for  » 
public  use  without  due  process  of  law  when 
an  opporttt^ty  is  alforded  tbe  owner  to  han 
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bis  damages  ascertained  by  adequate  and 
appropriate  judicial  proceedings,  and  pro- 
vision Is  made  for  the  payment  of  the 
amount  thereof  prior  to  the  time  the  prop- 
erty is  taken.  Howard  v.  Board  of  Super- 
visors of  Clav  County,  54  Neb.  443  (74  N. 
W.  953). 

6.  (1903.)  The  power  of  eminent  domain 
Is  an  attribute  of  sovereignty,  and.  under  the 
provision  of  the  constitution,  can  only  be 
exercised  in  the  taking  of  private  property 
for  a  public  use,  and  then  only  after  just 
compensation.  The  power  is  only  coexten- 
sive with  the  necessity  of  the  use.  McLucaa 
V.  8t.  Joseph  d  O.  I.  R.  Co.,  67  Neb.  603  (93 
N.  W.  928). 

Bight  of  leased  company. 

7.  (1907.)  A  leased  railroad  cannot  exer- 
cise the  right  of  eminent  domain  on  behalf 
of  another  company.  Beckman  v.  Lincoln 
d  N.  R.  Co.,  79  Neb.  89  (112  N.  W.  348). 

Takinsr  for  private  use. 

8.  (1871.)  The  constitutional  provision 
that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation.  Im- 
plies that  it  shall  not  l>e  taken  for  private 
use  at  all.  either  with  or  without  compen- 
sation. This  is  the  same  as  the  axiom  of 
natural  Justice,  that  the  state  shall  not  take 
A's  property  and  give  It  to  B.  Bradahaw  v. 
Citv  of  Omaha,  1  Neb.  16. 

9.  (1881.)  The  legislature  possesses  no 
authority  to  take  the  property  of  one  citizen 
and  transfer  It  to  another,  even  where  full 
compensation  Is  made.  Jenal  v.  Oreen  Is- 
land D.  CO.,  12  Neb.  163  (10  N.  W.  547). 

10.  (1899.)  Neither  courts  nor  legisla- 
tures, except  on  the  demand  of  the  state  and 
for  its  use,  can  compel  one  citizen  to  sell 
his  property,  even  for  its  full  value,  to  his 
neighbor  for  the  latter's  private  use.  Lowe 
V.  Prospect  Hill  Cemetery  Asa'n,  58  Neb.  94 
(78  N.  W.  488;  46  L.  R.  A.  237). 

11.  (1894.)  Sections  47,  48,  49,  50,  51, 
and  52  of  chapter  78,  Complied,  Statutes  1893, 
authorize  the  taking  of  private  property  for 
private  use,  the  roads  therein  mentioned  be- 
ing essentially  private  and  beyond  the  public 
control,  and  said  sections  are  therefore  un- 
constitutional and  void.  Welton  v.  Dickson, 
38  Neb.  767  (57  N.  W.  559;  41  Am.  St.  Hep. 
771;  22  L.  R.  A.  496). 

Taking  property  for  boulevards. 

12.  (1907.)  The  appropriation  of  private 
lands  for  boulevard  purposes  is  governed  by 
section  101b,  chapter  12a,  Compiled  Statutes 


1897.    State  v.  Several  Parcels  of  Land,  70 
Neb.  638  (113  N.  W.  248). 

Bights  of  foreign  corporattons. 

13.  (1888.)  Under  article  XI,  chapter  72. 
Compiled  Statutes  1887,  only  railroad  com- 
panies organized  under  the  laws  of  this 

state  have  the  right  to  condemn  right  of 
way  across  lots  owned  by  the  state.  8t(ite. 
ex  rel.  Burlington  d  .If.  R.  R.  Co.,  v.  Scott, 
22  Neb.  628  (36  N.  W.  121). 

14.  15.  (1887.)  Under  section  8,  article 
XI  of  the  constitution,  no  foreign  railroad 
corporation  doing  business  In  this  state  can 
exercise  the  right  of  eminent  domain  or 
have  power  to  acquire  right  of  or  real 
estate  for  depot  or  other  uses  unless  it  or- 
ganize as  a  corporation  under  the  laws  of 
this  state.  State,  ex  rel.  Burlington  d  M.  R. 
R.  Co.,  V.  Scott,  22  Neb.  628  (36  N.  W.  121); 
(1888)  Treater  v.  Miaaouri  P.  R.  CO.,  23  Neb. 
242  (36  N.  W.  502). 

16,  17.  (1888.)  The  C.  B.  «  Q.  R.  Co.  and 
the  L.  &  N.  W.  R.  Co.  were  joined  as  rela- 
tors in  an  application  for  mandamus  to 
compel  the  proper  authorities  to  condemn 
and  convey  certain  lots  belonging  to  the 
state.  Held.  That  the  C,  B.  A  Q.  R.  Co.. 
being  a  foreign  corporation,  was  not  entitled 
to  the  relief,  and  that  as  a  foreign  corpora- 
tioD  It  is  prohibited  from  acquiring  a  right  of 
way  Or  real  estate  for  depot  or  other  uses, 
therefore  it  cannot  do  Indirectly  what  it  Is 
prohibited  from  doing  directly.  State,  ex 
ret.  Burlington  d  M.  R.  R.  Co.,  v.  Scott,  22 
Neb.  628  (36  N.  W.  121). 

18.  (1888.)  Since  a  railroad  company, 
not  incorporated  In  this  state,  has  no  author- 
ity to  take  real  estate  for  a  right  of  way, 
neither  the  county  court,  nor  the  district 
court  on  appeal  from  the  assessment  of  dam- 
ages, has  any  authority  or  jurisdiction  to 
take  any  action  In  the  matter,  and  an  order 
of  the  district  court  removing  the  cause  to 
the  circuit  court  of  the  United  States  was 
void,  and  conferred  no  jurisdiction  on  that 
court,  and  the  district  court  erred  in  not 
reinstating  the  cause  and  dismissing  It  for 
want  of  jurisdiction.  Trester  v,  Missouri  P. 
R.  Co..  23  Neb.  242  (36  N.  W.  502). 

19.  (1888.)  Any  proceedings  Instituted 
by  a  foreign  railroad  corporation  to  exercise 
the  right  of  eminent  domiUn,  in  the  con- 
demnation of  real  estate  for  the  purpose  of 
right  of  way,  are  void,  and  even  If  prose- 
cuted to  a  termination  can  confer  no  rights 
to  such  real  estate  upon  such  corporation. 
In  such  case,  as  soon  u  It  is  made  to  aroear 
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that  the  corporation  Is  not  Incorporated 
"pursuant  to  and  In  accordance  with  the 
laws  of  this  state,"  It  Is  the  duty  of  the 
court  wherein  the  proceeding  Is  pending  to 
dismiss  the  same  for  want  of  jurisdiction. 
Tretter  v.  MitsouH  P.  B.  Co.,  23  Neb.  242 
(36  N.  W.  502). 

20.  (1S88.)  By  virtue  of  a  consolidation 
of  the  C,  B.  &  Q.  R.  Co.,  an  Illinois  corpora- 
tion, and  the  Burlington  ft  Missouri  R.  R. 
Co.,  a  Nebraska  corporation,  in  compliance 
with  the  laws  of  this  state,  the  corporation 
80  created  became  a  body  corporate  in  ac- 
cordance with  the  laws  of  this  state,  and  is 
not  a  foreign  corporation.  State,  ex  rel. 
Leese,  v.  Chicago,  B.  A  Q.  R.  Co.,  2S  Neb.  166 
(41  N.  W.  125;  2  L.  R.  A.  e64n). 

21.  (1888.)  mile  secUon  8  of  article  XI 
of  the  constitution  of  this  state  provides  that 
no  railroad  corporation  organized  under  the 
laws  of  another  state,  or  of  the  United 
States,  and  doing  business  in  this  state  shall 
I  e  entitled  to  exercise  the  right  of  eminent 
domain,  or  have  power  to  acquire  the  right 
of  way  or  real  estate  for  depot  or  other  usee, 
until  it  shall  have  become  a  body  corporate, 
pursuant  to,  and  in  accordance  with,  tho 
laws  of  this  state,  it  does  not  prohibit  ex* 
isting  railroad  companies^  one  of  which  Is 
a  domestic  corporation,  from  becoming  a 
body  corporate  by  consolidation,  instead  of 
by  the  formation  of  a  new  corporation,  pro- 
viding such  conBotldation  is  made  pursuant 
to  the  laws  of  this  state  permitting  the  same, 
and  by  which  it  becomes  "a  body  corporate 
purmant  to,  and  In  accordance  with,  the 

.  laws  of  this  state."  State,  ex  rel.  Leese,  v. 
OhicaffO,  B.  d  Q.  R.  CO.,  25  Neb.  166  (41  N. 
W.  1S6;  2  L.  R.  A.  B64n),*  State,  ec  rel. 
Leeae,  v.  Misgouri  P.  R.  Co.,  25  Neb.  164; 
State,  ex  rel  Leeae,  v.  Chicaffo,  St.  P.,  M.  d 
0.  R.  Co.,  26  Neb.  166. 

22.  (1889.)  A  foreign  railroad  corpora^ 
tlon  can  neither  exercise  the  rl^t  of  emi- 
nent domain,  nor  does  It  possess  power  to 
acquire  the  right  of  way  or  real  estate  for 

depot  or  other  uses,  unti!  It  shall  have  be* 
come  a  body  corporate  pursuant  to  and  in 
accordance  with  the  laws  of  the  state.  And, 
as  It  cannot  do  Indirectly  what  it  is  pro- 
hibited from  doing  directly,  It  cannot  acquire 
and  hold  a  leased  line  and  thus  evade  a 
plain  oonstitutlonal  prohibition.  Koenio  v. 
Chicaoo,  B.  d  Q.  R.  Co.,  27  Neb.  699  (43  N. 
W.  423). 

Amount  of  property  a  railroad  may  take. 

23.  (1888.)  The  right  of  eminent  do* 
main  gives  the  legislature  control  of  private 


property  for  public  uses,  and  for  public  uses 
only,  and  In  case  of  a  railway  this  rigjht  fs 
restricted  to  "so  much  real  estate  as  may  be 
necessary  for  the  location,  construction,  and 
convenient  use  of  Its  road."  Forney  v.  Fre- 
mont, E.  <e  M.  v.  R.  Co.,  23  Neb.  466  (36  K. 
W.  806). 

24.  (1907.)  The  railrcad  company  see- 
ing to  condemn  land  can  only  do  so  wbeo 
the  land  Is  necessary  for  the  construction 
of  Its  road.  Beckman  v.  lAnootn  d  Ji.  R.  Co^ 
79  Neb.  89  (112  N.  W.  348). 

25.  (1907.)  A  railroad  company  cannot 
exercise  the  ri^t  of  eminent  domain,  except 
to  take,  bold  and  appropriate  so  much  real 
estate  as  may  be  necessary  for  the  location, 
construction  and  convenient  use  of  Its  own 
road,  and  it  haa  no  aathorlty  to  take  land 
for  the  use  of  another  cunpony  in  the  con- 
Btmctlon  of  the  road  of  the  latter.  B«dt- 
mon  v.  Lincoln  A  N.  R.  Co.,  79  Neb.  89  (112 
N.  W.  348). 

Acta  constitatiiig  appropriation. 

26.  (1896.)  To  constitute  an  ivpn^ria- 
Uon  of  land  it  is  not  necessary  that  the 
owner  be  deprived  of  the  fee.  Land  is  appro- 
priated when  it  Is  so  taken  as  to  deprive  the 
owner  of  the  use  thereof.  It  Is  only  when 
the  owner  Is  not  deprived  of  the  occupancy 
of  the  land,  but  merely  suffers  an  Inddeotal 
damage  thereto  because  of  the  proximity  M 
tlie  Improvement,  that  benefits  may  be  set 
off  against  such  damage.  Martin  v.  FiUmort 
Countj/,  44  Neb.  719  (62  N.  W.  8«3). 

Person  exereislner  right  not  agent  of  state. 

27.  (1905.)  A  railway  oompaLy  in  con- 
demning land  for  its  right  of  way  and  deimt 
grounds  is  not  the  a^nt  of  the  state.  Tbt 
state  has  no  ownership  in  the  lands  by  vlrtoe 
of  condemnation  proceedings.  State  v.  Mi*- 
souH  P.  R.  Co.,  75  Neb.  4  (105  N.  W.  983). 

Exhaustion  of  further  exercise  of  povsc 

28.  (1882.)  In  the  exercise  of  the  right 
of  eminent  domain  by  &  railroad  comiiaBy 
for  right  of  way.  depot  and  other  gronnds 
under  the  statute  of  this  state,  one  ippre- 
priatlon  does  not  exhaust  Its  power,  bat 
new  appropriations  may  be  made  from  h^b^ 
to  time  as  the  necessities  of  the  road  nay 
require.  Dtetricht  v.  lAnooln  d  If.  W.  S.  Co^ 
18  Neb.  861  (IS  N.  W.  624). 

Necessity  of  a  hearing. 

29.  (1896.)  "Due  process  of  law,"  » tkm 
term  Is  used  in  the  state  and  feaeral  ooaatl- 
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tutlons,  does  not  necessarily  Imply  a  hear- 
ing,  by  one  whose  property  Is  taken  or 
damaged  for  public  use,  according  to  the  es- 
tablished practice  In  courts  of  common  law 
or  equity,  but  is  satisfied  whenever  an  op- 
portunity Is  afforded  to  Invoke  the  equal 
protection  of  the  law  by  Judicial  proceedings 
appropriate  tor  the  purpose  and  adequate 
to  secure  the  end  and  object  sou^t  to  be 
attained.  Chicago,  B.  d  Q.  H,  Co.  v.  State, 
ex  rel.  City  of  Omaha,  47  Neb.  549  (66  N. 
W.  624;  &3  Am.  St.  Rep.  5S7:  41  U  R.  A. 
481). 

Particular  nsea  or  purposes. 

30.  (1896.)  Section  8  of  article  II  of 
the  "Rayuer  Irrigation  Law"  confers  upon 
irrigating  companies  oi^nized  under  the 
laws  of  this  state  power  to  acquire  the  righi 
of  way  for  necessary  canals,  reservoirs,  etc., 
by  condemnation.  Paxton  d  Uershey  /rrt- 
ffoting  Co.  V.  Farmers  d  Merchants  Irriga^ 
turn,  Co.,  45  Neb.  884  (64  N.  W.  343;  50  Am. 
St.  Rep.  585;  29  L.  R.  A.  853). 

31.  (1895.)  The  use  of  water  for  the  pur- 
pose of  Irrigating  contemplated  by  the  act 
of  March  27,  1889,  known  as  the  "Rayner 
Irrigation  Law,"  Is  a  public  use  within  the 
meaning  of  the  constitution.  Paxton  d  Her- 
shej/  Irrigating  Co.  v.  Farmers  d  Merchants 
JrHgation  Co..  45  Neb.  884  (64  N.  W.  343; 
50  Am.  St  Rep.  585;  29  L.  R.  A.  853). 

Determination  of  neeenity  of  appropria- 
tion. 

32.  (1882.)  The  decision  of  the  general 
manager  of  a  railroad  company  Is  prima 
facie,  and  In  the  absence  of  all  evidence  to 
the  contrary,  a  just  measure  of  what  is 
essential  to  the  convenient  and  proper  con* 
duct  of  its  business,  and  aufBcient  to  war- 
rant the  exercise  the  power  of  eminent  do- 
main In  ItA  behalf.  Dietrichs  v.  Lin&>ln  d- 
Jf.  W.  R.  Oo.,  13  Neb.  361  (13  N.  W.  684). 

33.  (1894.)  "When  the  public  exigencies 
demand,  the  exercise  of  the  power  of  taking 
private  property  for  the  public  use  is  solely  a 
question  for  the  legislature,  upon  whose  de- 
termination the  courts  cannot  sit  in  Judg- 
ment; but  what  is  such  a  public  use  as  will 
Justify  the  exercise  of  the  power  of  eminent 
domain  is  a  question  for  the  courts  to  de- 
cide. But  If  the  public  use  be  declared  by 
the  legislature,  the  courts  will  hold  the  use 
public,  unless  it  manifestly  appears  from 
the  provisions  of  the  act  that  they  can  have 
no  tendency  to  advance  and  promote  such 
public  use.   Welton  v.  Dickson,  38  Neb.  767 


(67  N.  W.  559;  41  Am.  St.  Rep.  771;  22  L. 
R.  A.  496). 

34.  (1895.)  There  is  no  arbitrary  stand- 
ard by  which  to  determine  whether  the  pur- 
pose to  which  property  Is  appropriated  pos- 
sesses the  element  of  public  utility.  Public 
use,  in  a  conatitutional  sense,  may  be  con- 
fined to  the  inhabitants  of  a  restricted  local- 
ity or  nelgjiborhood,  but  the  use  must  be 
common,  and  not  to  a  particular  individual. 
Paxton  d  Sershey  Irrigating  Co.  v.  Farmers 
d  Merchants  Irrigation  Co.,  45  Neb.  884  (64 
N.  W.  343;  50  Am.  St  Rep.  685;  29  L.  R.  A. 
863). 

35.  (1895.)  To  the  legislature,  and  not 
to  the  courts,  has  been  committed  the  power 
to  determine  when  the  exigencies  of  the 
public  demand  the  taking  of  private  prop- 
erty, the  limit  of  Judicial  interference  being 
the  duty  to  declare  void  acts  clearly  In  con- 
flict with  the  constitution.  Paxton  d 
Hershey  Irrigating  Co.  v.  Farmers  d  Mer- 
chants IrHgation  Co.,  45  Neb.  884  (64  N.  W. 
348  ;  50  Am.  St  Rep.  685;  29  L.  R.  A.  853). 

Public  land  subject  to. 

36.  (1901.)  Under  the  provisions  of  sec- 
tion 2477,  U.  S.  Revised  Statutes,  lands  of 
the  general  government  not  reserved  for 
public  purposes  may  be  taken  for  public 
roads.  Streeter  v.  Btalnaker,  61  Neb.  206  (86 
N.  W.  47). 

37.  (1907.)  The  taking  of  private  prop- 
erty only  Is  authorized  by  statutes  providing 
for  the  exercise  of  the  power  of  eminent  do- 
main, unless  there  is  express  or  clearly  im- 
plied authority  to  extend  them  to  public 
property.  State  v.  Boone  County,  78  Neb. 
271  (110  N.  W.  629).. 

38.  (1907.)  The  statutes  of  this  state  re- 
lating to  the  wtabllshment  of  public  roads 
do  not  authorize  the  taking  of  public  lands 
for  road  purposes  not  on  section  lines.  State 
V.  Boone  County,  78  Neb.  271  (110  N.  W. 
629). 

Bights  in  waterways. 

39.  (1896.)  A  county  or  city  In  exercis- 
ing the  right  of  eminent  domain  may  divert 
water  In  a  manner  which  would  be  unlawful 
If  done  by  an  individual;  but,  in  such  case. 
Just  compensation  must  be  made  tor  all 
damage  Inflicted.  Churchill  v.  Beethe,  48 
Neb.  87  (66  N.  W.  992;  35  L.  R.  A.  442). 

40.  (1903.)  Under  the  constitution  and 
statutes  of  this  state,  condenmation  Is  au- 
thorized of  the  rl^t  of  the  private  rli^rtan 
proprietor  to  the  use  and  enjoyment  of  a 
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natural  stream  flowing  past  his  lands,  or 
its  Impairment  by  an  appropriation  of  such 
water  for  irrigation  purposes,  and  such 
riparian  proprietor  may  recover  damages  in 
the  same  way  and  subject  to  the  same  rules 
as  a  person  whose  property  Is  affected  In- 
juriously by  the  construction  and  operation 
of  a  railroad.  McCook  Irriffation  d  Water 
Potcer  CO.  V.  Crews,  70  Nob.  116  (102  N.  W. 
249). 

41.  (1903.)  The  statute  governing  the 
subject  of  the  appropriation  of  water  flowing 
In  the  streams,  for  the  purposes  of  Irriga- 
tion, Is  constftutlonal.  McGook  Irrigation  rf 
Water  Potcer  Co.  v.  Crewa,  70  Neb.  116  (102 
N.  W.  249). 

42.  (1903.)  The  property  right  In  water 
i)y  a  riparian  owner  Is  subject  to  condemna- 
tion and  appropriation  for  public  use  In 
the  manner  provided  by  law.  Crawford  Go. 
V.  Batfiairay,  67  Neb.  325  (93  N.  W.  781;  108 
Am.  St.  Rep.  647:  60  L.  R.  A.  889). 

43.  (1903.)  The  provisions  of  section  41, 
article  II,  chapter  93a.  Compiled  Statutes 
1901,  and  of  section  21.  article  I  of  the  con- 
stitution, authorize  the  condemnation  of  the 
right  of  a  private  riparian  proprietor  to  the 
use  and  enjoyment  of  a  natural  stream  flow- 
ing past  his  land,  or  Its  impairment  by  an 
appropriation  of  such  water  for  irrigation 
purposes;  and  such  riparian  proprietor  may 
recover  damages  In  the  same  way  and  zvib- 
Ject  to  the  same  rules  as  a  person  whose 
property  Is  affected  Injuriously  by  the  con- 
struction and  operation  of  a  railroad.  Craw- 
ford Co.  V.  Bathaway.  67  Neb.  325  (93  N.  W. 
781;  108  Am.  St.  Rep.  647;  60  L.  R.  A.  889). 

n.  COMPENSATION. 
A.  Necesaity  and  Saffldencx. 

ZtiablUty  in  general. 

44.  (1891.)  Where  the  county  board  ap- 
propriates a  private  bridge  and  locates  a 
road  over  it  upon  petlCon  duly  signed,  the 
county  is  liable  to  the  owner  for  compensa- 
tion. Blaine  County  v.  Brewster.  32  Neb. 
264  (49  N.  W.  183) ;  Douglas  County  v.  Ta'j- 
tor.  50  Neb.  535  (70  N.  W.  27). 

45.  (1896.)  In  this  state,  private  prop- 
erty cannot  !»  taken  or  damaged  for  public 
use  without  compensation  therefor,  and  this 
rule  applies  to  municipalities  and  counties 
exercising  the  right  of  eminent  domain. 
Bodges  V.  Board  of  Supervisors  of  Seioard 
County,  49  Neb.  666  (68  N.  W.  1027). 

46.  (1906.)  Under  the  provisions  of  the 
charter  of  South  Omaha  in  force  In  1901. 


that  city  was  entitled  to  at  least  nominal 
damages  in  an  action  by  a  railway  corpora- 
tion to  condemn  a  right  of  way  over  pot- 
tfons  of  its  streets  and  alleys.  City  of  South 
Omaha  v.  Omaha  B.  d  T.  R.  Co.,  76  Neb. 
718  (107  N.  W.  988). 

47.  ( 1906. )  Under  the  constitoUonal 
provision  that  "the  property  of  no  person 
shall  be  taken  or  damaged  for  public  ote 
without  just  compensation  therefor."  where 
there  has  been  a  disturbance  of  a  right 
which  the  owner  of  real  estate  possesses  Id 
connection  with  his  estate  and  which  givei 
to  it  an  additional  value,  by  reason  of  which 
disturbance  he  sustains  'special  damages  in 
respect  to  such  property  in  excess  of  that 
sustained  by  the  public  at  large,  lie  is  en- 
titled to  recover  damages.  Stehr  v.  Mason 
City  (£  Ft,  D.  R.  CO.,  77  Neb.  641  (110  N.  W. 
701). 

Necessity  of  payment  before  taking. 

48.  (1881.)  The  law  guarantees  to  every- 
one the  free  use  and  enjoyment  of  his  prop- 
erty, and  he  can  be  required  to  surrender 
It  only  when  it  is  required  for  public  use. 
and  upon  full  compensation  being  made 
Jenal  v.  Oreen  Island  Draining  Co.,  12  Neb. 
163  (10  N.  W.  647). 

49.  (1885.)  While  the  statute  authorizes 
a  railroad  corporation  to  go  ui>on  the  l&nd 
of  an  individual,  if  need  be,  and  locate  its 
line  of  road  over  such  land,  and  permits 
either  the  corporation  or  the  landowner  to 
Institute  proceedings  to  condemn  the  right 
of  way.  yet,  before  the  corporation  can  ap- 
propriate such  right  of  way  by  entering 
upon  the  land  and  constructing  its  road 
across  the  same,  the  damages  must  have  been 
appraised  and  the  amount  thereof  paid  to  the 
landowner  or  deposited  with  the  county 
judge.  Republican  V.  R.  Co.  v.  Fink,  18  Neb. 
82  (24  N.  W.  439):  (1887)  Bull' v.  Chicago. 
B.  d  Q.  R.  Co.,  21  Neb.  371  (32  N.  W.  162). 

60.  (1891.)  Before  a  county  can  aiqiro- 
priate  lands  to  public  use  for  a  public  road 
It  must  provide  for  the  payment  of  damages 
for  the  right  of  way  either  by  the  approprta- 
(lon  of  money  from  the  proper  fund  for  that 
purpose,  or  the  levy  of  sufficient  taxes  to 
pay  the  damages  upon  which  a  warrant  may 
be  drawn.  In  either  case  the  compensation 
must  be  sure,  and  the  landowner  may  en- 
join the  use  of  his  property  by  the  public 
until  such  comitensation  is  made.  Zimmer- 
man V.  Kearney  County,  33  Neb.  620  (50  N. 
W.  1126). 

51.    (1894.)    The  just  compensation  re- 
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quired  to  be  made  for  taking  private  prop- 
erty for  public  use,  by  section  21  of  article 
I  of  the  constitution,  must,  before  such  tak- 
ing, be  ascertained  and  payment  made  ao- 
oordingly.  whether  the  appropriation  of  anclt 
property  Is  by  municipal  or  other  corporar 
tlon.  Livingaton  v.  County  Commiasionera 
of  Johnson  County,  42  Neb.  277  (60  N.  W. 
555).* 

52.  (1896.)  The  proceedings  by  which  a 
highway  is  opened  call  for  settlement  and 
payment  of  all  damages  which  vaay  arise 
from  the  proper  construction  and  midnte- 
nance  of  the  highway.  Churckill  v.  Beethe, 
48  Neb.  87  (66  N.  W.  992;  35  L.  R.  A.  442). 

68.  (1896.)  An  action  will  lie  at  the 
suit  of  a  landowner  to  enjoin  the  opening  of 
a  public  road  across  his  premises,  where  the 
damages  resulting  from  the  appropriation 
have  not  been  ascertained,  and  no  provision 
has  been  made  for  Uie  payment  thereof. 
Hodges  v.  Board  of  Superviaorg,  40  Neb.  666 
(68  N.  W.  1027). 

54.  (1898.)  Under  section  21  of  arUcle 
I  of  the  constitution,  declarfng  that  "the 
property  of  no  person  shall  be  taken  or 
damaged  for  public  use  without  just  com- 
pensation therefor,"  a  landowner  cannot  be 
required  to  surrender  his  land  for  public 
use  until  his  damages  are  first  ascertained 
and  either  paid  op  proper  provision  made 
lor  their  payment.  Lewis  v.  City  of  Lincoln, 
55  Neb.  1  (75  N.  W.  154) ;  (1903)  Hogsett  v. 
Harlan  County.  4  Unof.  310  (97  N.  W.  316). 

55,56.  (1901.)  Before  a  section  line  road 
can  be  opened  and  worked,  the  damages  suf- 
fered by  the  owners  whose  lands  are  taken 
must  be  ascertained  and  paid.   Chicago,  B. 

Q.  R.  Co.  V.  Douglas  County,  1  Unof.  247 
(95  N.  W.  339). 

57,  58.  (1903.)  The  fact  that  the  person 
who  owned  the  land  when  the  resolution 
was  adopted  by  a  board  of  county  commis- 
sioners establishing  a  highway,  without 
proper  notice,  asked  leave  to  present  a  claim 
for  damages,  which  request  was  refusal  by 
the  board,  and  an  attempted  appeal  from 
such  refusal  has  been  dismissed,  is  no  de- 
fense to  an  action,  by  the  owner  of  the  land 
at  the  time  the  road  was  actually  opened,  to 
recover  his  damages  therefor.  Hogsett  v. 
Harlan  County,  4  Unof.  310  (97  N.  W.  316). 

69.  (1904.)  The  owner  of  land  attempted 
to  be  taken  for  a  public  road  may  enjoin 
the  use  of  the  same  for  such  purpose  until 

his  damages  for  the  taking  have  been  ascer- 
tained and  paid,  or  provision  made  for  their 


payment,  provided  such  Injunction  is  sought 
before  the  public  have  acquired  a  prescrip- 
tive right  to  the  land  taken.  Kime  v.  Cass 
County.  71  Neb.  677  (99  N.  W.  546). 

60.  (1906.)  Real  estate  cannot  be  taken 
1^  condemnation  proceedings  unl^  pay- 
ment therefor  to  the  owners  is  first  made  or 
secured.  All  parties  having  an  Interest  in 
the  land  are  "owners"  within  the  meaning 
of  the  statute.  State  v.  Missouri  P.  R.  Co., 
75  Neb.  4  (105  N.  W.  983). 

61.  (1907.)  Section  21,  article  I  of  the 
constitution,  does  not  require  that  payment 
shall  precede  the  taking  of  the  land  for  pub- 
lic use.  It  is  left  to  the  legislature  to  de- 
termine the  manner  of  the  taking  and  the 
time  and  manner  of  payment.  State  v.  Sev- 
eral ParceU  of  Land.  79  Neb.  638  (113  N. 
W.  248). 

Waiver   of   compensation,   and  damages 
v  from  construction. 

62.  (1896.)  A  lot  owner  by  signing  the 
petition  set  out  In  the  opinion  waived  his 
right  to  payment  of  an  award  at  the  time 
his  property  was  taken  for  a  street,  and 
also  waived  bis  right  to  collect  Interest  on 
the  award.  West  v.  City  of  Omaha,  48  Neb. 
466  (67  N.  W.  439). 

63.  (1897.)  A  release  sufficient  to  estop 
the  landowner  from  claiming  damages  re- 
sulting from  an  exercise  of  the  right  of  emi- 
nent domain  would  also  estop  one  claiming 
under  him.  Fremont,  E.  d  M.  V.  R.  Co.  v. 
Harlin,  50  Neb.  698  (70  N.  W.  263;  61  Am. 
St.  Rep.  578;  36  L.  R.  A.  417). 

64.  (1890.)  Where  a  landowner  files  a 
claim  for  damages  caused  by  the  location  of 
a  public  road  over  his  land,  he  thereby 
waives  all  objections  on  the  ground  of  ir- 
regularities in  locating  the  road.  Davis  v. 
Boone  County,  28  Neb.  837  (45  N.  W.  249) 

65.  (1904.)  Under  the  constitution  of 
1866,  as  well  as  that  of  1875,  mere  passive 
acquiescence  by  a  landowner  in  the  taking 
of  his  property  for  a  public  use,  unaccom- 
panied by  any  conduct  Indicative  of  an 
affirmative  assent  thereto,  and  not  continued 
for  the  statutory  period  of  limitations.  Is 
not  a  waiver  of  his  right  to  compensation 
therefor  and  cannot  be  made  so  by  statute. 
Kime  v.  Cass  County,  71  Neb.  680  (101  N. 
W.  2). 

66.  (1904.)  Where  one  files  a  claim  for 
damages  caused  by  the  location  of  a  public 
road,  and  accepts  the  allowance  made  him 

by  the  county  board,  he  cannot  thereafter 
maintain  an  action  against  the  county  for 


Digitized  by 


167 


EMINENT  DOMAIN. 


177 


damages  caused  hy  opening  such  road,  un- 
less the  same  be  negligently  and  unsfelll- 
fully  constructed  and  malnt^ned.  Stocher 
V.  Nemaha  Countv,  72  Neb.  256  (100  N.  W. 
308). 

67.  (1905.)  A  landowner  who  has  united 
In  a  petition  for  tlie  establishment  of  a  pub* 
lie  road,  expressly  waiving  compensation  for 
damages  arising  therefrom,  may  withdraw 
such  waiver  by  filing  a  claim  for  compen- 
sation before  the  establishment  of  the  road. 
Athley  v.  Burt  County,  78  Neb.  169  (102  N. 
W.  272). 

B.  Taking  or  ^bijurin^  Property  as 
Grounds  for  Liability. 
Damage  for  placing  electric  railway  poles 
in  street,  see  Street  Bqilroaia,  {|  12,  18. 

Blements  of  compenaatton. 
—     In  general. 

68.  (1881.)  Damages  Incident  to  the  tak- 
ing of  land  for  right  of  way  for  a  railroad, 
and  for  which  compensation  must  be  made 
to  the  owner,  independently  of  the  portion 
actually  appropriated,  are  the  result  of  facts 
and  circumstances  susceptible  of  proof,  and 
they  must  be  proved  before  the  damages  are 
allowed.  Fremont,  B.  M.  V.  R.  Co.  v. 
Lamb,  11  Neb.  B92  (10  N.  W.  493). 

69.  (lS8d.)  Where  there  Is  a  stone 
quarry  upon  the  right  of  way  which  will  be 
destroyed  by  reason  of  the  grading  and  road- 
bed, witnesses  familiar  with  the  value  of 
such  quarry  may  be  interrogated  In  regard 
to  the  same,  as  Its  value  Is  a  proper  element 
of  damages  for  the  consideration  of  the  jury. 
So  where  a  dwelling  house  is  situated  on 
the  right  of  way  and  will  become  the  prop- 
erty of  the  company  condemning  the  land. 
Burlington  d  M.  R.  B.  Co.  v.  WhUe,  28  Neb. 
166  (44  N  W  96). 

Bxcavations,  embankments,  and  In- 
conTenienoe  In  general. 

70.  71.  (1888.)  In  making  an  assessment 
for  damages  for  right  of  way  of  a  railroad, 

it  1b  proper  to  consider  the  way  In  which 
the  road  cuts  the  land,  the  Inconvenient 
shape  In  which  the  residue  Is  left,  the  ex- 
cavations and  embankments,  and  the  ex- 
posure of  tbe  owner's  property  to  particular 
injuries  from  Its  proximity  to  the  road, 
which  may  result  from  its  proper  construc- 
tion and  operation.  Missouri  P.  R.  Co.  v. 
Hays,  15  Neb.  224  (18  N.  W.  51);  (1889) 
Fremont,  E.  d  M.  V.  B.  Co.  V.  Meeker,  28  Neb. 
94  (44  N.  W.  79). 
72.    (1899.)    The  Jury  In  fixing  the  dam- 


ages sustained  by  a  landowner  In  toiiK- 
quence  of  the  appropriation,  or  Injury,  ol' 
his  property  for  a  public  use  may  take  Isto 
account  every  element  of  annoyance  and  dis- 
advantage resulting  from  the  Improvemnc 
which  would  influence  an  Intending  pur 
chaser's  estimate  of  the  market  valae  oF 
such  property.  Chicago,  R.  I.  d  P.  R.  Co. 
V.  O'yeill,  58  Neb.  289  (78  N.  W.  521). 

 Diversion  of  waters. 

73.  ( 1884. )  In  condemnation  pncecd- 
ings  by  a  railroad  company,  to  obtain  a  ttrip 
of  land  along  Its  right  of  way  to  dig  a  dui- 
nel  for  the  waters  of  a  stream  already  di- 
verted by  the  railroad  embankment,  sndi 
embankment  having  already  been  con- 
structed on  a  rlg^t  of  way  granted  by  tlie 
owner  of  the  condemned  land,  damages  for 
the  diversion  of  the  water  by  the  embank* 
ment  cannot  be  allowed,  but  (mly  the  valoc 
of  the  land  taken  for  the  channel.  Jaekwm 
V.  MissouH  P.  B.  Co.,  15  Neb.  524  (1»  K. 
W.  497), 

Weeessity  for  crossings. 

74.  (1881.)  The  want  of  means  for  cro«6- 
ing  a  railroad,  the  watching  of  cattle  tofee^ 
them  from  the  danger  of  passing  trains,  be- 
ing provided  for  by  statute,  have  no  proper 
place  in  a  trial  of  the  question  of  dsmages 
for  the  right  of  way.  Fremont,  E.  rf  If.  r. 
B.  Co.  V.  LamD,  11  Neb.  592  (10  N.  W. 
493). 

——  Abutting  property. 

75.  (1883.)  Where  a  lot  abuts  up<n  an 
alley  In  which  a  railroad  is  built  with  tbe 
consent  of  the  city  authorities,  if  the  owaer 
of  the  lot  Is^thereby  deprived  of  a  pablk 
right  which  he  has  enjoyed  In  connectloD 
with  his  premises,  and  in  consequence 
thereof  he  sustains  damage  In  excess  of 
that  shared  by  the  public  gererally,  tie  may- 
recover  for  such  excess.  Chttschalk  v.  Chi- 
caoo,  B.  4  Q.  R.  Co.,  U  Neb.  550  (16  N. 
W.  475). 

76.  (1886.)  In  awarding  damages  lor 
appropriating  land  for  a  highway,  tbe  Jury 
cannot  consider  the  possible  iDjuries  lo  tbe 
landowner's  fences  from  runaway  teaist 
Otoe  County  v.  Heye,  19  Neb.  281  (27  X 
W.  145). 

77.  (1893.)  Where  a  railroad  is  bnfli 
upon  a  public  road  the  landowner  canno*  re- 
cover damages  to  bis  land  by  reason  of  the 
additional  harden  placed  thereon,  Bastimg* 
A  Q.  I.  R.  Co.  V.  IngaUt,  IS  Neb.  123  (16  K. 
W.  762). 
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78.  (1907.)  -  In  determining  the  amount 
of  damages  to  abutting  property  for  erect* 
log  a  viaduct  In  a  street,  the  Jury  may  con- 
sider diversion  of  travel.  Inconvenience  of 
access,  and  diminution  of  business  carried 
on  upon  said  property,  not  as  independent 
Items  of  damage,  but  for  the  purpose  of  de- 
termining the  market  value  of  the  prop- 
erty before  and  after  the  construction  of 
such  Improvement,  CHUetpie  v.  City  of  South 
Omaha,  79  Neb.  441  (112  N.  W.  682). 

■  ~  Danger  of  personal  injuries. 

79.  (1896.)  Such  contingencies  as  fright- 
ening horses  and  Injury  to  persons  and  prop- 
erty by  passing  trains  are  proper  subjects 
of  inquiry  In  determining  to  what  extent 
the  value  of  the  property  has  been  Impaired 
by  the  construction  and  operation  of  a  rail- 
road, but  should  not  be  considered  as  dis- 
tinct elements  of  damage.  Chicago,  B.  d  Q. 
R.  Co.  V.  Shafer,  49  Neb.  26  (68  N.  W.  342). 

 Obstruction  of  access  to  property. 

80.  (1889.)  Where  town  lots  abut  upon 
a  street,  along  which  a  railroad  in  con- 
structed so  near  as  to  cause  an  embankment 
in  the  street  upon  either  side  of  the  lot,  so 
as  to  deprive  the  lot  owner  of  the  free  use 
of  the  streets  adjacent  to  and  abutting  on  the 
lot.  the  lot  being  thereby  depreciated  in  value 
to  the  damage  of  the  owner,  he  may  recover 
his  damages  from  the  railroad  company, 
even  though  no  part  of  the  lot  be  taken,  and 
no  part  of  the  street  In  front  thereof  be  oc- 
cupied by  the  railroad,  Chicago,  K.  d  N.  R. 
Co.  V.  HazeU,  26  Neb.  364  (42  N.  W.  93). 

■    Expense  of  filling  lots. 

81.  (1897.)  The  necessary  expense  of 
filling  residence  lots  to  grade  is  a  proper 
subject  of  inquiry  in  condemnation  proceed- 
ings. Farwell  v.  Chicago,  R.  I.  d  P.  R.  Co., 
52  Neb.  614  (7S  N.  W.  1036). 

Improvements  by  company  during  tem- 
porary occupancy. 

82.  (1903.)  Where  the  railwi^  company, 
before  constructing  Its  track,  has  settled  a 
dispute  as  to  the  boundaries  with  the  owner 
of  the  land,  by  the  terms  of  which  settle- 
ment deeds  are  to  be  made  by  each  party  to 
the  other  of  their  respective  holdings,  the 
fact  that  the  deed  executed  by  the  company 
is  not  made  until  after  the  construction  of 
the  track,  and  by  its  terms  conveys  the  land 
"and  all  appurtenances  thereto  belonging." 
will  not  prevent  the  railway  company  or  Its 
grantees  with  notice  of  the  tme  state  of  the 
title  when  the  track  was  built;  nor  will 


such  deed  carry  the  ownen^p  of  the  traeks, 
they  not  being  expressly  mentioned,  and  not 
being  legally  appurtenant  to  the  owner's  es- 
tate, and  hence  In  subsequent  condemnation 
proceedings  by  the  company  to  acquire  the 
right  of  way,  tbe  value  of  the  track  should 
not  be  added  to  the  amount  awarded  to  the 
grantee,  Omaha  B.  d  T.  R.  Co.  v.  Whitney, 
68  Neb.  389  (94  N.  W.  613).  [Modified  on 
rehearing.   68  Neb.  399.] 

83.  (1903.)  Where  a  railroad  company 
constructs  a  road-bed  and  tracks  upon  the 
land  of  another  under  a  contract,  arrange- 
ment or  agreement  with  third  parties,  to  be 
used  for  private  purposes,  the  law  relative 
to  the  seizure  of  property  for  a  public  use 
does  not  apply,  and  the  rights  of  the  parties 
are  to  be  measured  and  determined  by  legal 
principles  generally  applicable  to  improve- 
ments in  the  nature  of  trade  fixtures  by  a 
tenant  or  licensee  In  the  possession  and  vs-^ 
of  the  real  estate  on  which  the  Improve- 
ments are  made.  Omaha  B.  d  T.  R.  Co.  v. 
Whitney,  68  Neb.  399  (99  N.  W.  525). 

84.  (1903.)  Ordinarily,  when  a  rallroal 
company  enters  upon  land  of  another  and 
constructs  a  road-bed  and  tracks  thereon, 
and  occupies  the  land  for  right  of  way  pur- 
poses, and  thereafter  condemnation  proceed 
ings  are  had  to  appropriate  the  land  on 
which  tbe  road-bed  is  constructed,  under  tbe 
law  of  eminent  domain  the  landowner  can- 
not in  such  proceedings  have  the  value  of 
such  Improvements  included  in  his  award. 
Omaha  B.  d  T.  R.  Co.  v.  Whitney,  68  Neb 
399  (99  N.  W.  625). 

Kew  and  additional  use. 

85.  (1890.)  Where  one  executes  a  det;:! 
to  a  railroad  to  property  for  right  of  way 
purposes,  upon  representations  that  on!  y 
tbe  main  line  would  be  built  thereon,  he 
may  recover  for  any  excess  of  damages  sus- 
tained by  reason  of  tbe  construction  of  side 
tracks.  Donisthorpe  v.  Fremont,  E.  d  M.  V. 
R.  Co.,  30  Neb.  142  (46  N.  W,  240;  27  Am. 
St.  Rep.  387). 

C.  Measure  and  Amount. 
Damages  for  opening  public  road,  see 
Highways.  18  88-121. 

Measure  of  damage  tor  taking  property 
by  cities,  see  Jlfuniclpal  Oorporationa.  |9  370- 
379. 

In  gejieraL 

86.  (1881.)  The  damages  for  which  the 
law  provides,  and  proper  to  be  Included  in 
the  assessment  for  right  of  way,  are  simply 
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thoso  which  it  can  be  said  with  reasonable 
certaintr  the  owner  of  the  land  will  sus- 
tain by  reason  of  its  appropriation;  In  other 
words,  such  damages  as  are  necessarily  in- 
cident to  the  proper  construction  and  care- 
ful manaKement  of  the  road,  leaving  in- 
juries resulting  from  negligence  to  be  com- 
pensated for  by  actions  whenever  they  occur. 
Fremont,  E.  d  M.  V.  R.  Co.  v.  Whalen,  H 
Neb.  585  (10  N.  W.  491);  Fremont,  E.  d  M. 
V.  R.  Co.  V.  Lamb,  11  Neb.  592  (10  N.  W. 
493);  Fremont,  S.  A  M.  V.  R.  Co.  v.  Ward, 
11  Neb.  597  (10  N.  W.  524). 

87.  (1S74.)  The  measure  of  damages  to 
lie  awarded  a  landowner,  on  account  of  the 
location  of  a  public  highway  through  his 
land,  is  the  fair  market  value  of  the  land 
actually  taken,  while  special  benefits  may 
be  set  off  against  incidental  damages  to  the 
residue  of  the  tract  Wagner  v.  Oage 
County,  3  Neb.  237* 

88.  (1883.)  An  award  of  damages,  under 
the  statute,  for  right  of  way  tor  a  railroad, 
embraces  only  those  damages  which  may 
reasonably  be  anticipated  upon  the  assump- 
tion that  the  road  will  be  built  and  operated 
with  due  care  and  skill,  and  with  no  un- 
necessary injury  to  property  outside- of  the 
right  of  way.  Burlington  A  M.  R.  R.  Go.  v. 
Schluntz,  14  Neb.  421  (16  N.  W.  439). 

89.  (1888.)  The  right  of  a  railway  com- 
pany to  condemn  buildings  situated  on  real 
estate  necessary  for  Its  use  Is  an  incident 
to  such  right  to  condemn,  and  the  owner 
must  be  paid  full  value  for  the  land  and  the 
buildings  Forney  v.  Fremont.  B.  <E  Jlf.  V. 
R.  Co..  23  Neb.  465  (36  N.  W.  806). 

90.  Where  property  has  l>een  taken  or 
damaged  for  a  public  use,  the  owner  is  en- 
titled to  recover  as  compensation  the  differ- 
ence between  the  value  of  such  property 
immediately  before  and  immediately  after 
;he  completion  of  the  improvement  from 
which  the  injury  results.  (1895)  Atchison 
d  y.  R.  Co.  V.  Boerner,  45  Neb.  453  (63  N. 
W.  787):  (1899)  Chicago,  R.  I.  d  P.  R.  Co. 
V.  O-yeill.  58  Neb.  239  (78  N.  W.  521). 

91.  (1899.)  The  jury  in  fixing  the  dam- 
ages sustained  by  a  landowner  in  conse- 
quence of  the  appropriation  of  his  land  for 
railroad  purposes  may  take  Into  account 
every  element  of  annoyance  and  disadvan- 
tage which  will  influence  an  intending  pur- 
chaser's estimate  of  the  market  value  of 
such  property.  Chicago.  R.  I.  d  P.  R.  Co.  v. 
O'Xeill,  58  Neb.  239  (78  N.  W.  521). 

92.  (1904.)    The  measure  of  damages  to 


property  taken  on  eminent  domain  proceed- 
ing is  the  tAlT  market  ralue  thereof.  whi<'h 
is  the  highest  price  the  property  will  hrhis. 
at  the  time  of  the  taking,  fop  any  and  all 
ntm  for  which  It  is  available.  Union  P.  R. 
Co.  V.  Stanwood,  71  Neb.  150  (91  N.  W.  191). 

93.  (1906.)  Compensatory  damages  should 
be  allowed  for  the  land  tak^  from  the  rigbt 
of  way  for  a  public  road.  Ui*»ouri  P.  R.  Co. 
V.  Oa»9  Oownty.  76  Neb.  396  (107  N.  W.  773). 

Takli^  part  of  tract. 
See  poat,  fS  96-116. 

94.  (1881.)  Where  land  Is  condemsed 
for  railroad  purposes  the  owner  is  entitled 
to  have  as  one  item  of  damage  the  fair  mar 
ket  value  of  the  part  actually  taken.  Fre- 
mont, B.  <S  M.  T.  R.  Co.  v.*  Whaien,  11  Net 
685  (10  N.  W.  491). 

95.  (1892.)  The  m\e  for  assessing  dam- 
age where  a  railroad  constructs  Its  track  in 
a  street  Is,  first,  the  value  of  the  land  actu- 
ally taken  (in  this  case  twenty-five  feet 
next  to  the  alley);  second,  the  depreciation 
In  value,  if  any,  of  the  remainiiig  part  of  the 
tract  caused  by  the  constmctlon  of  the  rail- 
road. Atchison  d  N.  R.  Co.  v.  Fomcy.  35 
Neb.  607  (53  N.  W,  686;  37  Am.  St  Rep. 
450). 

 Damage  to  residue. 


See,  also,  post,  109-116. 

96.  (1881.)  Where  a  portion  of  the  tract 
remains,  if  it  can  be  said  with  reasonable 
certainty  that  the  road,  properly  constructed 
and  carefully  operated,  will  injure  It,  he  is 
also  entitled  to  recover  for  that  But  in- 
juries merely  speculative  and  contingent 
upon  the  Improper  construction  or  n^ligMt 
operation  of  the  road  are  too  remote  and 
uncertain  to  be  considered.  Fremont,  X.  i 
Jf.  F.  R.  Co.  V.  WhaJen,  11  Neb.  586  (10  N. 
W.  491). 

97.  (1885.)  In  proceedings  In  ad  quod 
damnum  the  landowner  Is  entitled  to  com- 
pensation for  the  land  overflowed  and  ren- 
dered useless  by  reason  of  the  ereciioo  of 
the  dam;  and  for  the  diminution  in  the 
value  of  the  residue  of  the  land  by  reason 
of  the  increased  depth  of  the  stream.  Sat- 
Uff  V.  Johnson,  17  Neb.  575  (24  N.  W.  217  »■ 

97a.  (1888.)  The  true  rule  for  damages 
for  land  taken  under  eminent  domain  pro- 
ceedings Is  to  estimate  the  value  of  laad 
actually  taken  with  the  depreciation  in  value 
of  what  remains.  Blakeley  v.  Chicago.  K. 
d  N.  R.  CO.,  25  Neb.  207  (40  N.  W.  956). 

98.  99.    (1889.)    The  landowner  is  entitled 
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to  full  conipeiiBatlon  for  the  land  actually 
taken,  and  for  such  damages  to  the  resi- 
due of  the  land  as  are  equivalent  to  the 
dimioulion  ia  value  thereof,  general  bene- 
fits not  considered.  Fremont,  E.  <£  Af.  V.  R. 
Co.  V.  Meeker,  28  Neb.  94  (44  N.  W.  79); 
(1889)  Chicago,  K.  d  N.  B.  Co.  v.  Wielte,  2S 
Neb.  542  (41  N.  W.  297). 

100.  (1890.)  The  landowner  Is  entitled 
to  full  pay  (or  the  land  actually  taken,  and, 
in  addition,  to  such  damages  to  the  residue 
of  the  land  aa  are  equivalent  to  the  diminu- 
tion of  the  value  thereof  caused  by  the  tak- 
ing, -and  if  the  value  of  the  land  actually 
taken  Is  first  enhanced  by  the  value  of  the 
improvements  on  the  remainder  of  the  land, 
then  to  get  this  enhanced  value  and,  In  ad- 
dition, the  dam^s  to  the  remainder  actu- 
ally improved.  Including  the  damages  to 
the  Improvements,  would  seem  to  result  in 
a  multiplicity  of  damages  uncertain  to  the 
measure  of  justice  required.  Smith  v.  Crete, 
M.  &  W.  R.  CO.,  29  Neb.  142  (45  N.  W.  287). 

101.  (1892.)  The  measure  of  damages 
for  land  taken  is  the  actual  value  of  the  part 
actually  taken  with  the  depreciation  of  the 
value  of  what  remains.  Atcliison  A  Jf,  R. 
Co.  V.  Boemer,  34  Neb.  240  (51  N.  W.  842; 
33  Am.  St.  Rep.  637). 

102.  (1894.)  The  damages  to  which  a 
landowner  Is  entitled  by  reason  of  the  con- 
struction of  a  railway  across  his  farm  are 
(1)  tbe  actual  value  of  the  land  taken  at 
the  time  of  the  taking,  without  diminution 
on  account  of  any  benefit  or  other  set-off 
whatsoever;  (2)  the  depreciation  in  value 
of  the  remainder  of  the  farm,  caused  by  the 
appropriation  of  a  part  thereof  for  railway 
purposes,  and  the  construction  and  perma- 
nent operation  and  occupation  of  the  rail- 
road thereon,  excluding  general  benefits. 
Omaha  8.  R.  Co.  v.  Todd,  39  Neb.  818  (58 
N.  \V.  289). 

103.  (1896.)  In  addition  to  the  value  of 
the  !and  taken,  the  owner  should  be  awarded 
any  damages  sustained  by  that  portion  not 
taken.  Martin  v.  Fillmore  County,  44  Neb. 
719  (63  N.  W.  863). 

104.  (1895.)  Where  land  is  .appropriated 
for  public  use  the  owner  thereof  is  entitled 
to  recover  the  value  of  the  land  appropriated 
without  any  deduction  for  benefits.  In  ad- 
dition thereto  he  should  recover  any  dam- 
ages sustained  by  that  portion  of  the  land 
not  appropriated  and,  as  against  the  latter 
Item,  special  benefits  but  not  general  bene- 
fits may  be  set  off  Martin  v.  Fillmore 
Countv,  44  Neb.  719  (63  N.  W.  863). 
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105.  (1897.)  An  action  for  damages  or 
Injuries  to  the  remaining  portion  of  land, 
not  appropriated,  by  the  construction  of  a 
highway,  will  lie  against  a  county.  Douglaa 
County  V.  Taylor,  50  Neb.  635  (70  N.  W.  27). 

106.  (1898.)  The  elements  of  damage 
for  the  construction  of  a  railroad  across  a 
farm  are  the  actual  value  of  the  portion 
taken  and  the  depreciation  In  value  of  the 
remainder,  excluding  general  benefits.  Chi- 
cago, R.  I.  (£  P.  R.  Co.  V.  Buet,  56  Neb.  205 
(78  N.  W.  571). 

107.  (1901.)  Where  a  schoolbouse  has 
been  erected  upon  mortgaged  land,  the  au- 
thorities may,  after  the  erection  thereof,  con- 
demn the  land  required  for  a  site;  and  the 
measure  of  damages  Is  the  value  of  the  land 
taken,  exclusive  of  the  value  of  the  building, 
and  the  damage  to  the  remainder.  Buma 
V.  School  District  No.  18  of  Bock  County, 
61  Neb.  351  (85  N.  W.  284). 

108.  (1904.)  The  provisions  of  section 
21,  article  I  of  the  constitution,  allow  a  per- 
son whose  property  has  been  taken  for  a 

highway,  not  only  tbe  fair  market  value  of 
the  land  actually  taken,  but  also  such  addi- 
tional damages  as  accrue  to  tbe  remainder 
of  the  tract  by  reason  of  the  opening  of  the 
road.  8cace  v.  Wayne  County,  72  Neb.  162 
(100  N.  W.  149). 

Dednctlon  of  benefits. 
See.  also,  ante,  SS  94-108. 

109.  (1874.)  A  landowner  through  whose 
land  a  highway  is  located  is  entitled  to  the 
market  value  of  the  land  taken  with  the 
benefits  deducted.  Wagtter  v.  Oage  County, 
3  Neb.  237. 

110.  (1881.)  Special  benefits  may  go  to 
reduce  the  damages  to  what  remains  of  tbe 
land,  but  cannot  be  set  off  against  the  value 
of  the  part  taken.  Fremont,  E.  d  M.  V.  R. 
CO.  V.  Whalen,  11  Neb.  685  (10  N.  W.  491). 

111.  (1888.)  In  awarding  Just  compen- 
sation (or  property  damaged  for  public  use, 
general  benefits  shared  by  the  public  at 
large  cannot  be  considered,  while  special 
benefits  to  the  property  damaged  may  be. 
Schaller  v.  City  of  Omaha,  23  Neb.  326  (36 
N.  W.  633);  (1894)  Dayton  v.  City  of  Un- 
coin.  39  Neb.  74  (  57  N.  W.  764). 

112.  (1889.)  The  landownep  Is  entitled 
to  damages  for  tbe  diminution  la  the  value 
of  the  land  not  taken,  general  benefits  not 
considered.  Fremont,  E.  A  M.  T.  R.  Co.  v. 
Meeker,  28  Neb.  94  (44  N.  W.  79). 

113    (1890.)    Where  land  Is  condemned 
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for  public  use,  bs  for  opening  a  street,  the 
owner  1b  entitled  to  the  fair  market  value 
of  the  land  actually  taken,  and  special  ben- 
efits to  the  residue  of  the  tract  cannot  be  set 
off  against  sach  Talue,  but  may  be  against 
incidental  damages  to  the  resldne  of  the 
tract.  City  of  Omaha  v.  Howetl  Lumber  Co., 
30  Neb.  633  (46  N.  W.  919). 

114.  (1890.)  Where  land  Is  taken  by  a 
municipality  for  the  opening  of  a  street,  the 
owner  is  entitled  to  the  value  of  the  land 
taken,  without  a  deduction  for  benefits. 
Citjf  of  Omaha  v.  Cochran,  30  Neb.  637  (46 
N.  W.  920). 

115.  (1894.)  An  owner  of  land  taken  by 
eminent  domain  may  recover  for  dei»TecIa- 
tion  in  value  of  the  land  not  taken,  exclud- 
ing general  bene^ts.  OmoAa  8.  B.  Co.  v. 
Todd,  39  Neb.  818  (E8  N.  W.  289). 

116.  (1895.)  Special  benefits  but  not 
general  benefits  may  be  set  off  against  dam- 
ages recoverable.  Martin  v.  Willmore  County, 
44  Neb.  719  (63  N.  W.  863);  (1898)  Chicago, 
R.  I.  it  P.  R.  Co.  V.  Buel.  66  Neb.  206  (76 
N.  W.  571). 

I>epTeciation  of  valne. 

117.  (1888.)  It  Is  competent  for  the  wit- 
ness. In  estimating  the  value  of  the  real  es- 
tate after  the  location  of  the  road,  to  take 
into  consideration  all  elements  caused  by 
the  construction  of  the  road  which  would 
tend  to  diminish  the  value  of  the  property. 
Biake'ey  v.  CM&igo,  K.  <E  If.  R.  R.  Co.,  Zb 
Neb.  207  (40  N.  W.  966);  (1896)  Atchiaon  4 
N.  R.  06.  V.  Boemer,  45  Neb.  463  (  63  N.  W. 
787). 

118.  (1889.)  The  words  "or  damage,"  in 
section  21,  article  I  of  the  constitution,  in- 
clude all  damages  ulslng  from  the  exercise 
of  the  right  of  eminent  domain  which 
causes  a  diminution  in  the  value  of  private 
property.  Chicago,  K.  d  }f.  R.  Oo,  v.  HazeU, 
26  Neb.  364  (42  N.  W.  93). 

119.  (1889.)  Damages  arising  from  the 
exercise  of  the  right  of  eminent  domain  in- 
clude all  damages  which  cause  a  diminution 
In  value  of  property  taken.  City  of  Omaha 
V.  Kramer.  25  Neb.  489  (41  N.  W.  295;  13 
Am.  St.  Rep.  504). 

120.  (1889.)  The  measure  of  damages 
recoverable  tor  the  construction  of  a  rail- 
road contiguous  or  adjacent  to  lands  Is  the 
difference  In  the  value  before  and  after  the 
conBtructlon,  regardless  of  the  increase  or 
depreciation  of  Its  general  value.  Omaha 
Belt  R.  Co.  V.  McDermott,  26  Neb.  714  (41 
N.  W.  648). 


121.  (1889.)  For  the  purpose  of  sttIt- 
Ing  at  the  diminution  of  the  value  of  ml 
estate  damaged  by  the  construction  of  t 
railroad.  In  estimating  the  value  of  the  prop- 
erty after  the'  construction  of  such  road,  ii 
Is  proper  to  take  into  ronsfderatlon  all  ele- 
ments of  dami^e  caused  by  such  coIl5t^l^ 
tlOQ,  which  tend  to  diminish  the  value  cf 
the  property.  Chicago,  K.  «£  X.  R.  Co.  r. 
Bazels,  26  Neb.  364  (42  N.  W.  93). 

122.  (1891.)  A  city  is  not  liable  to  a  lol 
owner  for  the  diminution  in  value  of  his 

property  by  reason  of  the  con.3truction  of  a 
sewer,  built  by  the  city  near  his  lot.  on 
which  a  brick  building  was  erected  before 
the  sewer  grade  was  established.  Citu  ol 
PMtsmouth  V.  Boeck,  32  Nebi  297  (49  N 
W.  167). 

123.  (1904.)  Where  a  highway  Is  laid 
out  by  which  a  tract  of  land  is  divided  into 
two  parts,  the  depreciation  in  vatue^  if  asf. 
of  the  entire  tract,  after  deducting  any  spe- 
cial benefits  which  may  accrue  by  reason 
of  the  opening  of  the  read.  Is  a  proper  ele- 
ment of  damage.  Seace  v.  Wayne  Countf. 
72  Neb.  162  (100  N.  W.  149). 

1 24.  ( 1906. )  The  damages  recovereblp 
for  property  taken  on  eminent  domain  pro- 
ceedings properly  include  all  damages  aris- 
ing from  the  exercise  of  eminent  dontiin 
which  cause  a  diminution  in  the  value  of 
the  property.  Stehr  v.  Mason  City  d  Ft.  D. 
K.  Co.,  77  Neb.  641  (110  N.  W.  701). 

125.  (1907.)  The  word  "damage"  in  the 
constitution  Includes  all  actual  damages  re- 
sulting from  the  exercise  of  the  right  of  es- 
Inent  domain  which  diminish  the  market 
value  of  private  property.  Oillespie  r.  CUi 
of  South  Omaha,  79  Neb.  441  (112  N.  T. 
582). 

126.  (1907.)  The  measure  of  damage  to 
an  abutting  projierty  owner  for  dlminidiiBg 
the  convenience  of  access  to  his  prtqierty  br 
reason  of  vacating  a  street  and  erectliig  ■ 
viaduct  on  such  street,  Is  the  difference  in 
value  of  the  property  before  and  immoJi 
ately  after  such  change,  unaffected  by  mbj 
change  in  value  of  property  values  In  gen- 
eral In  the  same  vicinity.  OiUeapie  v.  (Vy 
of  South  Omaha,  79  Neb.  441  (112  N.  W. 
582). 

Deducting  liens. 

136a.  (1907.)  A  city  is  estopped  to  day 
the  validity  of  liens  deducted  from  the  ap- 
praisement of  property  taken  on  emlnrat 
domain  where  It  is  provided  in  tbe  Jndf- 
ment  of  appraisal  that  there  shall  be  no  d^ 


Digitized  by 


S  127 


EMINENT  DOMAIN. 


fi  13S 


ductlons  from  the  award  "for  taxes  or  spe- 
cial assessments,  tbe  said  land  being  taken 
by  the  city  subject  to  all  special  and  general 
taxes  against  the  property."  City  .Safe  De- 
posit £  Agency  Co.  v.  City  of  Omaha,  79  Neb. 
446  (112  N.  W.  598). 

Iduid  eonstltntliis  a  Biiig*le  tract. 

127.  (1888.)  Wher*  a  number  of  tracte 
of  land  as  described  by  the  government  sur- 
veys are  used  together  as  one  farm  or  body 
of  land.  In  determining  the  owner's  damage 
by  reason  of  the  location  of  a  railway  across 
one  or  more  of  the  tracts,  the  injury  to  the 
whole  farm  or  body  of  land  should  be  con- 
sidered. Kortheastem  Ji.  R,  Co.  v.  Frostier, 
23  Neb.  42  (40  N.  W.  604). 

128.  (1892.)  Where  several  contiguous 
town  lots  are  used  and  treated  by  the  owner 
as  one  property,  in  estimating  bis  damages 
occasioned  by  the  appropriation  by  a  rail- 
road company  of  one  of  such  lots  and  parts 
of  two  othere  for  Its  right  of  way,  the  in- 
jury to  the  entire  property  should  be  con- 
sidered, although  the  petition  filed  by  the 
railroad  company  for  the  appointment  of 
commissioners  only  describes  the  lots  across 
which  the  railroad  is  located.  AiChi$on  d 
y.  R.  Co.  V.  Boemer.  84  Neb.  240  (51  N.  W. 
'S42;  33  Am.  St  Rep.  637). 

129.  (1894.)  Where  a  number  of  tracts 
of  land,  as  described  by  government  sur- 
reys, are  used  together  as  one  farm  or  body 
of  land,  in  determining  the  owner's  damage 
by  reason  of  tbe  location  of  a  railway  across 
one  or  more  of  the  tracts  the  injury  to  the 
whole  farm  or  body  of  land  should  be  con- 
sidered. Oftiaha  8,  R.  Co.  v.  Todd,  39  Neb. 
818  (58  N.  W.  289). 

Time  with  reference  to  which  oompenMi- 
tion  to  be  made. 

130.  131.  (1883.)  The  valuation  of  prop- 
erty taken  for  right  of  way  for  a  railroad 
should  be  made  as  of  the  time  of  the  filing 
of  the  petition  for  the  assessment  of  dam- 
nges  to  the  land.  Missouri  P.  R.  Co.  v.  Hays, 
15  Neb.  224  (18  N.  W.  51);  (1894)  Fremont, 
E.  d  M.  V.  R.  Co.  V.  Bates,  40  Neb.  381  (68 
N.  W.  959). 

132.  (1881.)  While  the  daU  of  filing  a 
petition  to  condemn  real  estate  for  right  of 
way  of  a  railroad  Is  deemed  the  time  when 
the  appropriation  takes  place  for  the  pur^ 
pose  of  assessing  damage,  yet  proof  is  not 
limited  to  that  particular  day;  and  where 
tbe  petition  was  filed  in  June,  and  a  witness 
testified  to  the  value  In  the  following  Au- 
^st,  tbe  evidence  was  held  admissible. 


Northeastern  N.  R.  Co.  v.  Frazter,  25  Neb. 

63  (40  N.  W.  609). 

Ezcessiveness  of  award. 

133.  (1884  )  When  testimony  shows  th it 
land  taken  by  a  railroad,  for  a  right  of  way, 
was  of  the  value  of  $261.75,  a  verdict  for  de- 
fendant, whose  land  was  rendered  Inacces- 
sible by  reason  of  cuts  and  fills,  for  $400  is 
sustained.  Sioux  City  &  P.  R.  Co.  V.  Weimer, 
16  Neb.  272  (20  N.  W.  349). 

134.  (1888.)  When  It  is  shown  that  land 
taken  under  the  right  of  eminent  domain 
was  used  as  a  brick  yard,  and  filled  up  for 
that  purpose,  a  verdict  for  $1,000  as  dam- 
ages is  not  excessive.  Omaha  Belt  R.  Co.  v. 
Johnson,  24  Neb.  707  (40  N.  W.  134). 

Improvements. 

135  (1903.)  Where  a  railroad  company 
enters  into  an  agreement  with  a  land  com- 
pany to  furnish  the  latter  with  certain 
trackage  facilities  and  the  company  enters 
upon  lands  of  another  In  pursuance  of  such 
agreement  and  builds  road-beds  and  tracks. 
In  subsequent  condemnation  proceedings  the 
road-beds  so  constructed  are  a  part  of  the 
land  and  an  element  of  compensation,  but 
the  tracks  laid  thereon  are  not  and  should 
not  be  included  In  the  award.  Omaha  B.  d 
T.  B.  Co.  V,  Whitney,  68  Neb.  899  (99  N. 
W.  525). 

Bental  value. 

136.  (1893.)  When  rented  property  Is 
Injured  by  a  public  Improvement  It  Is 
proper  In  estimating  the  damages  to  Inquire 
to  what  extent,  If  any,  the  rental  value  Is 
affected.  City  of  Omaha  v.  Hansen,  36  Neb. 
135  (54  N.  W.  83). 

137.  (1898.)  In  estimating  the  value  of 
real  estate  taken  on  eminent  domain  pro- 
ceedings. Its  rental  value  may  be  taken  Into 
consideration.  Okicaffo,  R.  I.  A  P.  B.  Co.  v. 
aturey,  65  Neb.  137  (76  N.  W.  859). 

D,  Persons  Entitled,  and  Payment. 
In  generaL 

138.  (1902.)  The  constitutional  provis- 
ion that  the  property  of  no  person  shall  be 
taken  or  damaged  for  public  use  without 
Just  compensation  is  mandatory;  and  this 
right  cannot  be  Impaired  or  modified  by  leg- 
islation or  otherwise.  It  is  not  competent 
for  either  the  legislature  or  the  courts  to 
appoint  some  person  without  his  consent  to 
receive  the  money  in  payment.  The  right 
of  the  property  owner  to  payment  is  unqual- 
ified.  Broton  v.  Chicago,  B.  J.  d  P.  B.  Co., 

64  Neb.  62  (89  N.  W-  406). 
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139.  (1897.)  Where  an  inebriate  hus- 
band craveyed  rmlty  to  bis  wife  to  be  pre- 
served tor  the  benefit  of  the  family,  it  was 
held  that  the  title  was  In  her,  and  that 
there  was  no  trust  relation  created  under 
which  he  could  release  the  damages  for  a 
portion  of  the  land  subsequently  taken  by  a 
county  for  a  highway.  Proptt  v.  Cast 
County,  51  Neb.  736  (71  N.  W.  748). 

140.  (1888.)  Where  the  Interest  In  cei^ 
tain  lands  across  which  a  right  of  way  Is 
sought  by  a  railway  company  Is  in  two  per- 
sons, and  before  the  appraisement  of  dam- 
ages takes  place,  but  after  the  filing  of  the 
petition  one  of  such  persons  acquires  the 
interest  of  the  othev,  and  the  award  is  made 
to  the  former,  he  will  be  entitled  to  the  full 
amount  thereof.  Hortheattwn  N.  B.  Co.  v. 
Frazier,  26  Neb.  42  (40  N.  W.  604). 

Tsnds  liable  for  paymeiLt. 

141.  (1907.)   The  proTislons  of  section 

1015,  chapter  12o.  Compiled  Statutes  1897, 
providing  for  the  payment  for  property  ap- 
propriated for  parks,  parkways  and  boule- 
vards, are  not  exclusive,  and  the  provisions 
of  said  section,  together  with  the  general 
liability  of  the  municipality,  provide  for  a 
safe  and  adequate  fund,  to  which  the  owners 
of  property  appropriated  for  boulevard  pur- 
poses in  cities  of  the  metropolitan  class  may 
loci;  for  payment.  State  v.  Several  Parcels 
of  Land,  79  Neb.  638  (11?  N.  W.  248). 

Bights  of  llsnholdST*. 

142.  (1903.)  In  proceedings  for  the  con- 
demnation of  land  under  the  power  of  emi- 
nent domain,  the  money  awarded  by  the 
freeholders,  or  by  the  district  court  on  ap- 
peal, stands  in  place  ot  the  land  and  belongs 
to  lienholdera  to  the  extent  of  the  value  of 
their  liens.  Omaha  B.  d  T.  R.  Co.  v.  Aeed, 
69  Neb.  514  (96  N.  W.  276). 

143.  ( 1905. )  One  holding  a  tax  lien 
holds  such  an  interest  in  the  land  as  en- 
titles bim  to  compensation  where  taken  on 
eminent  domain  proceedings.  State  v.  Afis- 
aouri  P.  n.  Co.,  75  Neb.  4  (106  N.  W.  983). 

Sufficiency  of  payment. 

144.  (1902.)  An  agreement  duly  carried 
out  that  the  county  shall  expend  a  stlpu* 
lated  sum  in  improving  a  road  at  the'  claim- 
ant's request  and  for  his  benefit  in  lieu  of 
damages,  constitutes  due  compensation  for 
land  taken  In  laying  out  the  road.  Welch  v. 
Tippery,  66  Neb.  604  (92  N.  W.  582). 

145.  (1902.)  The  deposit  of  money  by  a 
railway  company  with  a  county  judge,  dur- 
iDg  the  progress  of  proceedings  to  obtiUn  a 


ri^t  of  way.  does  not,  unices  it  Is  irllb- 
drawn  by  the  property  owner,  dlscbtrie  tlu 
obligation  of  Uie  company  to  make  Jut  no- 
pensatfon  for  the  property  taken  at  dix 
aged.  Broum  v.  Chicago,  R.  I.  4  P.  it. 
64  Neb.  62  (89  N.  W.  405). 

146.  (1902.)  Nothing  short  of  icttal 
payment,  or  its  CQulvalent,  to  tbe  omwr,  of 
damages  assessed,  constitutes  compenatioa 
for  property  wrested  from  him  under  ib? 
power  of  eminent  domain,  and  a  depoeir 
with  the  county  judge  will  not  discharge  ite 
obligation.  Brown,  v.  Chicago,  R,  1.  i  p.  p. 
Co.,  66  Neb.  106  (92  N.  W.  128). 

147.  (1905.)  County  authorities  in  la; 
lug  out  and  establishing  a  public  road  lui 
proceed  against  one  In  possession  and  ip- 
parent  sole  ownership  of  the  land  Kngbt 
to  be  taken,  and  will  be  discharged  trtm 
liability  upon  making  compensation  to  scd 
person  in  good  faith  and  pursuit  to  ■  jn^- 
ment  of  the  court  Cedar  Couxfy  v.  Lip- 
merg,  73  Neb.  744  (103  N.  W.  433). 

Apportionment  of  payment. 

148.  (1886.)    Condemnation  money  foui 
due  to  the  owner  of  land  should  be  sppIM 
first,  to  the  payment  of  amount  due  npos  a 
mortgage,  and  the  remainder  to  the  bolcer  i 
of  the  legal  title.   Dodge  v.  Omaha  4  S-V.  I 
R.  Co.,  20  Neb.  276  (29  N.  W.  936). 

m.  FBOCEEDXNOS    TO    TAXB  PB09- 
EBTT  AND  ASSESS  OOKFEKSATIOK. 

In  general. 

149.  (1897.)    If  private  property  it  tj  i 
be  appropriated  to  public  use,  steps  musi  >  I 
taken  in  the  manner  prescribed  tiy  lav  n 
appraise  the  damages  and  provide  for  tlt^  r  , 
payment    Proptt  v.  Can  Covnty.  51 

736  (71  N.  W.  748). 

BxduslTeness  of  remedy. 

160.  (1892.)  Where  the  statutory  m  { 
edy  for  the  condemnation  of  land  la  obk  . 
Instituted  it  is  exclusive  as  to  all  dssice  ' 
for  the  proper  construction  of  the  rcaj  i 
Atchison  &  X.  R.  Co.  V.  Fomev.  35  NA  CC  I 
(63  N.  W.  585;  37  Am.  St.  Rep.  450).  | 

161.  (1892.)    In  this  state  the  spcoi:  i 
remedy  provided  by  statute  for  determiais,^  | 
by  condemnation  proceeding  tfee  damafe  ^ 
land  when  a  part  thereof  Is  taken  for  ri^'- 
of  way  purposes  by  a  railroad  companr 
exclusive.    Fremont,  E.  d  M.  V.  R.  Co.  r 
Uattheis,  36  Neb.  48  (62  N.  W.  698). 
Parties. 

1^2.  (1882.)  Where  a  lease  of  a  nBmi 
expressly  provides  that  the  defendant  AaS 
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"do  and  perform  any  and  every  corporate 
act  which  may  be  necessary,  useful  or  ap- 
propriate to"  secure  to  Its  lessee  "the  full 
enJoTment  of  •  •  •  every  franchise, 
right,  easement,  power,  and  prlvUese"  which 
It  then  possessed  or  might  thereafter  ac- 
quire, and  that  it  would  also  to  this  end 
"maintain  Its  corporate  organization,"  a  con- 
demnation proceeding  Is  properly  brought 
In  Vii  name  of  the  lessor.  Dietrichs  v.  Lin- 
coln A  N.  W.  R.  Co.,  13  Neb.  361  (13  N.  W. 
624). 

153.  (1882.)  Where  one  of  the  grounds 
upon  which  it  was  sought  to  enjoin  the  con- 
demnation of  land  was  that  the  company.  In 
whose  name  the  proceedings  were  conducted, 
had  leased  its  road  for  a  term  of  years  not 
yet  expired,  Aeld  that  the  proceedings  wdre 
properly  taken  In  the  name  of  such  company. 
Dietricha  v.  Lincoln  A  N.  W.  R.  Co.,  13  Neb. 
361  (13  N.  W.  624). 

154.  (1883.)  The  Word  "owner"  as  used 
In  the  statute  applies  to  any  person  having 
an  interest  In  the  estate.  Oerrard  v.  Omaha, 
N.  d  B.  B.  R.  Co.,  14  Neb.  270  (15  N.  W. 
231). 

156.  (1883.)  The  fact  that  proceedings 
to  condemn  land  to  the  use  of  a  railroad 
were  taken  and  prosecuted  by  direction  of 
the  lessee  of  the  road,  but  in  the  name  of  the 
lessor.  Is  a  sufficient  ground  for  enjoining 
them  at  the  suit  of  the  owner.  Ctottachatk 
V.  Lincoln  <£  N.  W,  R.  Co.,  14  Neb.  389  (15 
N.  W.  695). 

156.  (1886.)  Where  a  ri^lroad  company, 
in  the  exercise  of  its  right  of  eminent  do- 
main, seeks  to  appropriate  private  property 
to  Its  own  use  for  the  purpose  of  right  of 
way,  by  condemnation  and  appraisement,  all 
persons  having  an  Interest  in  the  property, 
including  mortgas^s,  should  be  made  par- 
ties to  the  proceeding  by  proper  notice,  and 
if  such  company  fall  so  to  do,  and  pay  the 
money  to  a  person  not  entitled  thereto,  such 
proceeding  and  payment  are  void  as  to  all 
persons  not  parties  thereto.  Dodge  v. 
Omaha  <£  8.  W.  Ry.  Co.,  20  Neb.  276  (29  N. 
W.  936). 

157.  (1903.)  If  the  landowner  is  not 
brought  into  the  district  court  by  the  mort- 
gagee's appeal  In  condemnation  proceedings, 
the  corporation,  at  whose  instance  the  con- 
demnation proceeding  was  initiated,  may 
bring  him  In,  if  It  is  necessary  to  do  so  for 
the  protection  of  its  rights.  Omaha  B.  d  T. 
R.  Co.  V.  Reed,  69  Neb.  614  (96  N.  W.  276). 

168.   (1907.)   A  railroad  company  which 


has  leased  its  lines  may,  if  the  lease  bo  pro- 
vide, extend  Its  lines  for  the  benefit  of  it? 
lessee,  and  tor  this  purpose  may  maintain 
eondnnnatlon  proceedings  in  its  own  name 
Becfemon  v.  Lincoln  d  2f.  R.  Co.,  79  Neb.  89 
(112  N.  W.  348). 

Swbatltntion  of  indemnitor. 

169.  (1893.)  A  railroad  company  which 
has  appropriated  private  property  for  right 
of  way  purposes,  on  appeal  to  the  district 
court  from  an  award  of  damages,  is  not  en 
titled  to  have  a  third  party  substituted  and 
made  a  party  In  Its  stead,  on  the  ground 
that  such  person  has  agreed  to  indemnify  It 
for  money  expended  for  tight  of  way.  Omaha 
8.  R.  Co.  V.  Beeson,  36  Neb.  861  (64  N.  W. 
667). 

Ptocom  or  notice. 

—  Necessity  of  notice. 

160.  (1891.)  The  statute  does  not  pro- 
vide for  the  giving  of  notice  except  whert^ 
the  proposed  line  runs  through  the  land  of 
non-resident  owners.  State,  ex  ret.  Farmer. 
V.  Grand  Island  d  W.  0.  R.  Co.,  31  Neb.  209 
(47  N.  W.  857). 

161.  (1891.)  Before  a  railroad  companv 
can  have  the  damages  of  a  resident  land- 
owner appraised,  ten  days'  notice  in  writing 
must  be  given  the  owner  or  guardian,  either 
by  personal  service,  or  by  leaving  a  copy 
thereof,  at  his  usual  place  of  residence,  un- 
less waived.  Treater  v.  Missouri  P.  R.  Co., 
33  Neb.  171  (49  N.  W.  1110). 

162.  (1893.)  The  word  "non-resident," 
in  section  100,  chapter  16,  Compiled  Statutes, 
relating  to  condemnation  proceedings  for 
right  of  way  for  a  railroad,  means  a  non- 
resident of  the  state  and  not  of  the  "land 
affected,  or  of  the  county  where  it  is  situate. 
Pacific  A.  Co.  V.  Perkins.  36  Neb.  456  (54  N. 
W.  846). 

163.  '  (1894.)  Any  exercise  of  the  power 
of  eminent  domain  which  damages  property 
must  be  with  the  same  formalities  and  re- 
quirements in  regard  to  notice,  etc.,  of  the 
different  steps  taken,  as  in  cases  where  the 
whole  of  the  property  is  to  be,  or  is,  sub- 
jected to  public  use.  McGavock  v.  City  of 
Omaha,  40  Neb.  64  (58  N.  W.  543). 

—  Service  by  publication. 

164.  (1887.)  Where,  In  a  proceeding  to 
condemn  the  right  of  way  through  or  orer 
the  real  estate  of  a  non-resident,  notice  is 
given  by  publication  in  a  newspaper,  thai 
if  the  owner  fails  to  apply  for  an  assessment 
of  damages  by  a  date  named,  then  the  rail- 
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road  company  will  apply  therefor,  and  that 
the  appraisement  will  be  made  at  the  prem- 
ises on  a  day  and  hour  named  In  the  notice, 
such  publication  will  give  no  authority  (or 
the  assessment  of  damages  nine  months 
after  the  day  fixed  therefor  In  the  notice. 
Hull  V.  Chicago,  B.  rf  Q.  R.  Co.,  21  Neb.  871 
(32  N.  W.  162). 

166.  (1887.)  Where  it  Is  sought  to  exer* 
else  the  right  of  eminent  domain  in  the  con- 
demnation of  the  real  estate  of  a  non-resi- 
dent and  notice  of  such  Intention  is  given 
by  publication,  the  publication  must  be  made 
in  one  newspaper  four  successive  weeks. 
The  publication  of  sucb  notice  in  a  dally 
newspaper  a  part  of  the  time  and  the  re- 
mainder of  the  time  In  a  weekly  ( the  papers 
being  sent  to  different  sets  of  subscrttwrB  In 
different  localities),  will  not  confer  Jurisdic- 
tion and  all  proceedings  thereunder  will  be 
void.  Hull  V.  Chicago.  B.  <£  Q.  R.  Co.,  21 
Xeh.  371  (32  N.  W.  162). 

 Waiver  by  appeal. 

166.  (1891.)   Where  a  landowner  takes 

an  appeal  from  the  award  of  commtssiooers 
appointed  to  assess  damage  for  right  of 
way,  he  waives  all  objection  as  to  notice  and 
that  the  appraisers  were  not  properly  sworn. 
Trester  v.  Missouri  P.  R.  Co.,  38  Neb.  171 
(49  N.  W.  1110). 

Pleading. 

 Sufficiency  In  generaL 

167.  (1888.)  Where  a  raflw^  company. 
In  Its  petition  to  condemn  real  estate  for 

right  of  way,  sets  forth  the  necessary  facts 
to  show  that  It  is  a  corporation  duly  or- 
ganized under  the  laws  of  this  state,  and 
there  Is  no  denial  of  that  (act,  the  petition 
will  be  prima  facte  sufficient  to  authorize 
the  company  to  ctmdemn  real  estate  wlthsut 
proof  of  its  IneorQoratlon.  Clarke  v.  Chi- 
cago, K.  .V.  R.  Co.,  23  Neb.  «18  (37  N.  W. 
484). 

168.  (1892.)  A  petition  for  the  appoint- 
ment of  a  commission  to  apprstoe  damages 
for  taking  property  for  right  of  way,  which 
sets  forth  that  the  petitioner  desires  to  ac- 
quire a  strip  100  feet  wide  through  a  par- 
ticular tract,  and  refers  to  an  accompanying 
plat  for  a  more  particular  description.  Is 
rufflclent.  Fremont,  B.  d  M.  V.  R.  Co.  v. 
Mattheis,  3&  Neb.  48  (52  N.  W.  698). 

—  Deaeription  of  property. 

169.  (1894.)  In  proceedings  to  condemn 
lind  of  an  individual  for  the  use  of  a  rail- 
road, the  petition  must  accurately  describe 
t  he    tract    affected   by   the  proceedings. 


Where  the  petition  describes  the  land  far 
government  subdivision,  the  description  Is 
insufficient  to  authorize  the  condemnation 
of  real  estate  within  the  limits  of  an  In- 
cwporated  city,  which  real  estate  has  been 
laid  out  and  platted  into  lots  and  blocks. 
Omaha  d  R.  V.  R.  Co.  v.  RickarOt,  38  Neb. 
847  (57  N.  W.  739). 

170.  (1894.)  Where  a  petition  for  ap^ 
pralsers  to  assess  damage  on  account  of  the 
appropriation  for  right  of  way  parposes  of 
a  strip  100  feet  wide  through  a  particular 
tract  of  land,  refers  for  a  more  specific  at- 
Bcrtptlon  to  an  accompanying  plat,  which 
shows  the  location  of  the  road  through  sach 
tract,  but  without  letters  or  figures  to  indi- 
cate courses  and  distances,  such  description 
will  be  held  sufficient  when  assailed  in  a 
collateral  proceeding.  Fremont.  B.  d  M.  T. 
R.  Co.  V.  Mateheia.  39  Neb.  98  (57  N.  W. 
987). 

171.  (1894.)  Condemnation  proceedings 
are  not  void  merely  because  a  particular 
fraction  sought  to  he  taken  is  not  described 
with  technical  accuracy.  Reference  to  plat 
showing  location  of  railroad  is  sufficient, 
when  assailed  In  action  of  trespass,  thou^ 
courses  and  distances  are  not  marlced 
thereon.  Fremont,  E.  <£  M.  V.  R.  Co.  v. 
Mattheis.  39  Neb.  98  (57  N.  W.  987). 

Begnlring  amendment. 

172.  (1894.)  A  county  Judge,  in  a  pro^ 
oeedlng  by  a  railroad  company  to  acquire 
the  right  of  way  by  condemnation,  may  re- 
quire the  petition  presented  to  him  to  be 
amended  so  as  to  contain  a  more  specific  de- 
scription of  the  property  which  It  Is  sought 
to  appropriate.  Fremont,  E.  <£  M.  V.  R.  Co. 
V.  Mattheis,  39  Neb.  98  (57  N.  W.  987). 
Mode  of  assessing  damages. 

173.  (1883.)  The  mode  provided  by  stat- 
ute for  assessing  damages  for  right  of  way 
does  not  apply  where  property  is  damaged 
but  no  portion  thereof  taken.  BnrUngton 
d  M.  R.  Co.  V.  Reinhackle,  15  Neb.  279  (18 
N.  W.  69;  48  Am.  Rep.  342). 

174.  (1885.)  The  statutory  mode  of  a> 
quiring  the  right  of  way  and  ascertaining 
the  damages  therefor  is  exclusive  as  to  the 
manner  of  assessing  the  value  of  the  land 
taken  with  damages  to  the  possession  caused 
by  the  wrongful  entry  upon  the  land  before 
condemnation.  Republican  V.  R.  Co.  v. 
Fink,  18  Neb.  82  (24  N.  W.  439). 

Assessment  by  commissioners. 

175.  (1902.)  In  the  exercise  of  the  right 
of  eminent  domain  the  statute  should  be 
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strictly  followed,  and  held  that  &.n  appraise- 
ment of  damages  by  the  bridge  committee 
of  the  county  board  which  was  to  settle  and 
determine  the  amount  to  be  allowed  was 
such  a  departure  from  the  method  of  ascer- 
taining the  plaintiff's  damage  as  to  Invali- 
date the  proceeding,  Ketaon  v.  Hartan 
County.  2  Uuof.  637  (89  N.  W.  458). 

 Application. 

176.  (1891.)  Application  to  the  county 
Judge  for  the  appointment  of  commfssioners 
to  appraise  the  damages  sustained  by  a 
landowner  by  reason  of  the  location  of  a 
railroad  across  his  premises  Is  required  to 
Le  In  wrltlngj  and  should  state  the  name 
of  the  corporation,  the  landowner,  it  known, 
a  description  of  the  real  estate  over  which 
the  road  is  located,  the  width  required  for 
right  of  way,  and  that  the  owner  refuses  to 
grant  the  same.  The  application  must  be 
signed  by  some  person  empowered  by  the 
cor[H>ratlon  so  to  do,  but  it  need  not  be 
dated  nor  verified,  nor  is  it  essential  to 
jurisdiction  that  it  should  aver  the  act  of 
incorporation  of  the  railroad  company. 
Trester  v.  Missouri  P.  Co.,  33  Neb.  171 
(49  N.  W.  1110). 

 Appointment. 

177.  (1891.)  The  duty  of  selecting  the 
six  freeholders  to  serve  aa  a  Jury  In  the 
appraisement  of  damages,  by  section  97  of 
chapter  16,  Compiled  Statutes,  is  one  to  be 
performed  by  a  county  Judge,  upon  the  ear 
parte  application,  either  of  the  railroad  com- 
pany or  the  landowner,  and  the  statute  does 
not  provide  for  the  giving  of  notice  In  any 
case  except  where  the  rallrcad  runs  through 
the  land  of  nonresident  owners.  State,  ex 
ret.  Farmer,  v.  Grand  laJaad  d  W.  C.  R.  Co. 
31  Neb.  209  (47  N.  W.  857). 

Assessment  by  oonnty  judge. 

178.  (1898.)  A  proceeding  to  condemn 
real  estate  for  a  railroad  right  of  way  la 
conducted  by  the  county  judge,  the  sheriff, 
and  the  appraisers  selected  by  the  former. 
These  constitute  a  tribunal,  not  to  try  a  civil 
action  pending  between  the  landowner  and 
the  railway  company,  not  to  pronounce  a 
Judgment,  but  simply  to  assess  the  damages 
which  the  landowner  will  sustain  by  reason 
of  the  appropriation  of  his  land  for  the  rail- 
road's right  of  way.  Mattheis  v.  Fremont, 
E.  d  M.  V.  R.  Co.,  63  Neb.  681  (74  N.  W.  30). 

179.  (1898.)  The  powers  conferred  upon 
the  county  Judge  and  the  duties  required 
of  bim  by  section  97,  chapter  16,  CJomplled 
Statutes,  to  assess  damages  are  not  judicial 


powers  and  duties  but  purely  mlntsterl^ 
ones.  Mattheis  v.  Fremont,  B.  d  M.  V.  R. 
Co.,  63  Neb.  681  (74  N.  W.  80). 

Assessment  by  jury. 
 Question  for  jury. 

180.  (1888.)  Amount  of  damages  sus- 
tained by  the  owner  of  land  taken  for  right 
of  way  of  railroad  is  a  question  for  jury. 
Oinafta  Belt  R.  Co.  v.  Johnaon,^  24  Neb.  707 
(40  N.  W.  134). 

'■—  Instructions. 

181.  (1881.)  An  Instruction  that  tbe 
jury  are  to  allow  the  difference  between  tbe 
value  of  the  land  before  the  road  was  laid 
through  It,  and  its  value  afterwards,  is  in- 
sufiSclent.  Fremont.  E.  d  M.  V.  R.  Co.  v. 
Whalen,  11  Neb.  585  (10  N.  W.  491). 

182.  (1883.)  Tbe  instructions  copied  at 
length  In  the  opinion  held  to  present  the 
case  fairly  to  the  jury.  Republican  V.  R. 
Co.  V.  Unn,  15  Neb.  234  (18  N.  W.  35). 

183.  (1886.)  An  Instructloa  to  the  jury 
as  to  incidental  elements  of  damages  without 
stating  what  constiUites  the  same  is  erro- 
neous. Otoe  County  v.  Hej/e,  19  Neb.  289 
(27  N.  W.  145). 

184.  (1889.)  Instructions  relative  to  dam- 
ages for  right  of  way  considered,  and  held 
substantially  correct.  Chicago  K.  d  N.  R. 
Co.  V.  Wiebe,  26  Neb.  642  (41  N.  W.  297). 

185.  (1889.)  In  an  action  for  dammses 
for  right  of  way  taken  by  a  railroad  com- 
pany. Instructions  examined  and  discussed- 
Burlinffton  &  M.  R.  R.  Co.  v.  White,  28  Neb. 
166  (44  N.  W.  96). 

186.  (1893.)  Instructions  set  out  in  opin- 
ion held  to  state  the  law  correctly.  Omaha 
B.  R.  Co.  V.  Beeson,  36  Neb.  361  (54  N.  W. 
567). 

187.  (1896.)  An  instruction  as  to  dam- 
ages resulting  to  property  by  taking  land 
for  railroad  purposes,  held  correct.  Atchi- 
son d  N.  R.  Co.  V.  Boemer,  45  Neb.  453  (63 
N.  W.  787). 

188.  (1894.)  The  action  of  the  court  in 
giving  certain  Instructions  and  refusing  to 
give  others  requested  In  eminent  domain  pro- 
ceedings by  defendants  roTiewed,  and  heM 
no  error  in  elthw  the  giving  or  refusing. 
Fremont.  E.  d  M.  V.  R.  Co.  v.  Bates,  40  Neb. 
381  (58  N.  W.  969). 

189.  (1898.)    Where  land  has  been 
propriated  tor  a  public  highway,  an  In- 
struction which  directs  the  jury  to  allow  the 
owner  full  compensation  for  land  actually 
taken  and  such  aamacss  to  the  residue  of 
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the  tract  as  are  equivalent  to  the  diminution 
of  the  value  thereof  Is  not  unfavorable  to 
him.  Howard  v.  Board  of  Supervisors  of 
Clay  Countv,  54  Neb.  443  (74  N.  W,  963). 

Evidenc*. 

Opinion  evidence  as  to  value  and  dam*, 
ages,  see  Evidence,  XII. 

^— Prenunption  and  burden  of  proof. 

190.  (1902.)  To  warrant  a  finding  and 
decree  that  an  award  made  by  the  appraisers 
of  damages  caased  by  taking  property  for 
street  purposes,  should  have  been  in  favor 
of  plaintiff's  assignor  Instead  of  another  who 
was  named  in  it,  proof  of  the  assignor's 
ownership  of  the  premises  must  be  pro* 
duced.  City  of  Omaha  v.  Clarke,  66  Neb.  38 
(92  N.  W.  146). 

19L  (1905.)  When,  after  the  lapse  of  30 
years  or  more,  the  record  of  proceedings  In 
the  exercise  of  the  power  of  eminent  domain 
is  shown  to  be  such  that  they  would  hare 
been  valid  under  any  elreumtftauoes,  and 
where  both  parties  have  treated  them  as 
valid,  such  circumstances  will,  If  necessary, 
and  In  the  absence  of  evidence  to  the  con- 
trary, be  presumed  to  have  existed.  Roberts 
V.  Sioux  City  d  P.  R.  Co.,  73  Neb.  8  (102  N. 
W.  60;  L.  R.  A.  (n.  s.)  272). 

 Admisaibmty. 

192.  (1881.)  To  show  the  value  of  land 
taken  for  a  right  of  way.  evidence  of  what 
the  owner  paid  for  It  at  an  administration 
sale  three  years  before  Is  Inadmissible. 
Dietrichs  v.  L.  d  N.  R.  Co.,  12  Neb.  225  (10 
N.  W.  718). 

193.  (1883.)  Evidence  of  the  validity  of  a 
tax  deed  Is  admissible  for  the  purpose  of 
showing  a  Hen  on  the  premises,  and  of 
plalnllft's  title.  Gerrard  v.  Omaha.  N.  d  B. 
H.  R.  Co.,  14  Neb.  270  (15  N.  W.  231). 

194.  (1883-.)  On  the  trial  of  a  rl^t  of 
way  case  a  witness  may  state  that  the  tak- 
ing of  a  right  of  way  across  plaintiff's 
farm  In  a  diagonal  direction  from  the  N.  E. 
comer  to  the  S.  W.  comer  is  a  damage  to 
the  remaining  and  several  pieces  of  land, 
and  may  state  In  what  such  damage  con- 
sists. Republican  V.  R.  Co.  v.  Linn,  15  Neb. 
234  (18  N.  W.  35). 

195.  (18S3.)  A  tax  deed,  under  which  the 
owner  rlairrs.  is  admlralble  In  a  proceeding 
to  condemn  lands  for  a  right  of  way.  <7er- 
rard  V.  Omaha.  N.  d  B.  B.  B.  Co.,  14  Neb. 
270  (15  N.  W.  231). 

196.  (1893.)    On  trial  of  a  condemnation 
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proceeding  It  was  not  error  to  admit  eri- 
dence  tending  to  prove  that  the  propeny  in 
question  (a  tract  of  twenty-one  ac^res  ad- 
joining the  city  of  Plattsmouth)  was  soi- 
oeptlble  of  subdivision  into  smaller  lots,  br 
reason  of  which  It  waa  more  valuable,  tai 
that  in  consequence  of  the  oonstraetloii  of 
the  railroad  track  subdivision  thereof  Ta> 
rendered  impossible,  whereby  the  vslue  o[ 
the  tract  was  greatly  impaired.  OmoAii  a' 
R.  Co.  V.  Beeson,  36  Neb.  361  (54  N.  W.  iV.i. 

197.  (1893.)  EMdence  referred  to  In 
opinion  in  trial  of  a  condemnation  proceed- 
ing held  to  prove  a  mere  expression  of 
opinion  of  parties  named  In  the  record,  and 
not  an  offer  of  compromise,  and  is  tiierefore 
admissible  under  the  issues.  Omaha  S.  P.. 
Co.  V.  Beeson,  36  Neb.  361  (54  N.  W.  557>. 

198.  (1893.)  On  trial  of  a  eond?niniti(ic 
proceeding  proof  of  annoyance  by  smote 
and  ashes  from  passing  trains  is  admlssitile 
where  Uie  railroad  track  is  constructed  near 
the  dwtiling  of  the  property  owner,  not  ss 
an  independent  element  of  damage,  bat  as 
evidence  tending  to  prove  the  value  of  the 
property  after  the  construction  of  the  tract 
Omaha  8.  R.  Co.  v.  Beeson,  36  Neb.  361  (51 
N.  W.  557). 

199.  (1894.)  On  the  trial  of  an  appeal 
In  the  district  court,  from  condemostioQ 
proceedings  of  right  of  way  of  a  railroad 
through  a  farm,  testimony  of  the  rent,  which 
could  be  obtained  for  the  farm  since  the  ap- 
propriation of  the  ri^t  of  way,  was  com- 
petent, not  as  a  basis  for  damages,  but  as 
tending  to  show  whether  such  appropris- 
tlon  had  depreciated  the  market  value  of  the 
farm;  and  this  Is  the  rule  whether  the  ivnt 
Is,  or  had  been,  for  a  money  consideniion 
or  a  share  of  the  crops.  Fremont.  £'.  31. 
V.  R.  Co.  V.  Bates,  40  Neb.  381  (58  N 
969). 

200.  201.  (1894.)  In  an  inquiry  whether, 
and  how  much,  the  part  of  a  farm  not  taben 
for  railroad  right  of  way  is  depreciated  in 
value  by  the  appropriation  of  a  part,  evidence 
as  to  the  size  of  the  farm;  the  purpose  for 
which  it  Is  used;  the  improvements  ther«m. 
and  how  located;  the  direction  of  the  road 
across  the  farm;  the  cuts  and  fills  made  or 
to  be  made  in  the  construction  of  the  road: 
the  width  of  the  ris^t  of  way:  the  he^gkt  tt 
embankments;  the  depth  of  ditdies;  the  ia- 
convenience  of  crossing  the  track  from  one 
part  of  the  farm  to  another;  the  liability  of 
stock  being  killed;  the  danger  from  fire 
from  passing  trains,  are  all  facts  competest 
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for  the  jury's  consideration  In  determining 
the  depreciation  in  value  of  tbe  remainder 
of  the  farm.  Fremont,  B.  rf  M.  V.  R.  Co,  v. 
Bates.  40  Neb.  381  (58  N.  W.  959);  (1894) 
Omaha  8.  R.  Co.  v.  Todd,  39  Neb.  818  (58  N. 
W.  289). 

202.  (1894.)  On  the  trial  of  an  appeal 
from  an  award  nAide  by  commissioners  ap- 
pointed to  assess  the  damages  sustained  by  a 
landowner  by  reason  of  the  appropriation  of 
a  part  of  his  land  for  railroad  purposes,  evi- 
dence as  to  what  such  landowner  paid  for 
the  land  is  Incompetent.  Omaha  3.  R.  Co.  v. 
Todd,  39  Neb.  818  (58  N.  W.  289). 

203.  (1895.)  Error  cannot  be  predicated 
upon  the  mere  fact  that  witnesses  under  ex- 
amination as  to  the  value  of  several  lots  in 
the  same  immediate  neighborhood  in  arriv- 
Ing  at  their  value  estimated  that  of  one 
claas.  then,  having  considered  wherein  that 
class  differed  from  another,  qualified  their 
estimates  of  the  value  of  the  latter  class  by 
taking  into  consideration  the  cost  of  remov- 
ing such  difference  when  such  removal  was 
by  such  witnesses  deemed  practicable  and 
advisable.  Chicoffo,  B.  I.  <£  P.  R.  Co.  v. 
OriHUK  44  Neb.  690  (62  N.  W.  868). 

204.  (1895.)  In  showing  the  value  of  land 
taken  for  railroad  purposes,  error  will  not 
be  presumed  from  the  re-examination  of  a 
witness  as  to  the  price  other  land  sold  for, 
where  the  adverse  party,  on  cross-ezamina- 
tlon,  adopted  that  line  of  inquiry.  Chicago, 
R.  I.  &  P.  R.  Co.  V.  OriffltK  44  Neb.  690  (62 
N.  W.  868). 

205.  (1898.)  On  trial  of  an  appeal  from 
an  award  of  damages  for  land  appropriated 
for  railroad  purposes  a  correct  map  of  the 
premises  may  he  admitted  in  evidence.  Chi- 
caffo,  R.  I.  A  P.  R.  Co.  V.  Buet,  56  Neb.  205 
(76  N.  W  571). 

206.  (1904.)  The  value  of  real  property 
cannot  be  shown  by  proof  of  independent 
sales.  VnUm  P.  R.  Co.  v.  Stanwood,  71  Neb. 
158  (9&  N.  W.  656) 

Purpose  of  witnesses  in  triaL 

207.  (1881.)  In  the  trial  of  an  action  for 
damages  incident  to  the  taking  of  land  for 
tbe  right  of  way  for  a  railroad,  tbe  use  of 
witnesses  Is  to  acquaint  the  court  and  Jury 
with  the  facts  and  circumstances,  but  not 
to  measure  their  effect.  Fremont.  E.  £  M.  Y. 
R.  Co.  V.  Whalen,  H  Neb.  585  (10  N.  W. 
491} ;  Frem^ont,  E.  d  M.  T.  R.  Co.  v.  Zjomb, 
11  Neb.  592  (10  N.  W.  493);  Fremont,  E. 
&  M.  y.  R.  Co.  V.  Ward,  11  Neb,  597  (10  N. 
W.  524). 


Bflect  of  withdrawii^  deposit. 

208.  (1887.)  Where  a  railroad  company 
condemns  private  property  to  public  use  and 
deposits  the  condemnation  money  with  the 
county  judge  of  the  proper  county,  in  ac- 
cordance with  law,  and  takes  possession  of 
tbe  condemned  land,  the  subsequent  with- 
drawal of  the  deposit  from  the  county  Judge, 
for  the  reason  that  the  proceedings  were 
illegal,  will  be  an  abandonment  of  all  right 
to  claim  the  possession  of  the  real  estate 
under  sucb  proceedings.  Hull  v.  Chicago,  B. 
a  g.  R.  Co.,  21  Neb.  371  (32  N.  W.  162). 

Abandonment  after  judgment. 

209.  (1884.)  After  a  judgment  in  the  dis- 
trict court  for  the  value  of  real  estate  con- 
demned by  a  railroad  company,  it  can  not 
abandon  the  same  and  In  that  way  avoid 
the  payment  of  the  Judgment.  Drath  v.  Bur- 
lington <£  M.  R.  Co.,  16  Neb.  367  (18  N.  W 
717). 

210.  (1902.)  A  railway  company,  after 
having  prosecuted  proceedings  to  obtain  a 

right  of  way  to  a  final  determination.  Is  es- 
topped to  repudiate  or  abandon  them,  and  is 
bound  to  pay  the  amount  of  the  award  to 
the  landowner.  Broton  v.  Chicago,  R.  I.  A 
P.  R.  Co.,  64  Neb.  62  (89  N.  W.  405). 

Judgment  or  verdict  on  award. 

211.  (1875.)  An  award  of  damages  for 
tbe  location  of  right  of  way  for  a  railroad. 

although  not  contemplated  in  the  statute 
(Gen.  Stats.,  p.  191,  sec.  97 ),  contained  a  pro- 
vision that  the  party  owning  the  premises, 
part  of  which  were  taken  for  right  of  way, 
might  "move  back  bis  house"  therefrom, 
is  valid.  Omaba  d  2i.  W.  R.  Co.  v.  Menic,  4 
Neb.  21. 

212.  (1881.)  In  case  of  an  appeal  from 
the  award  of  commissioners,  appointed  to 
assess  the  damages  to  land  holders,  caused 
by  the  taking  of  their  lands  for  right  of  way. 
depot  grounds,  etc.,  It  is  the  duty  of  the  dis- 
trict court  to  render  Judgment  on  the  ver- 
dict of  the  jury.  Dietricha  v.  Lincoln  d  y. 
W.  R.  Co.,  12  Neb.  226  (10  N.  W.  718). 

213.  (1881.)  While  the  rendlUon  of  a 
Judgment  against  a  railroad  company  for 
the  value  of  an  easement  in  real  estate  will 
not  pass  title  thereto  before  payment,  yet. 
should  the  company  never  take  possession 
of  the  easement,  the  damage  sustained  by 
the  owner,  in  the  cloud  upon  his  title,  will 
be  a  sufllclent  consideration  for  the  judg- 
ment. Dietricht  v.  Lincoln  A  2T.  W.  R.  Co., 
12  Neh.  226  (10  N.  W.  718). 


Digitized  by 


1214 


BMINBNT  DOMAIN. 


I  £26 


214.  (1896.)  All  damages.  Immediate  or 
prospective,  which  may  flow  from  the  proper 
oonBtructlon  and  maintenance  of  an  Im- 
proTement  carried  on  under  the  power  of 
eminent  domain,  must  be  compensated  in 
the  original  condemnation  proceedings. 
Churchill  V,  Beethe,  48  Neb.  8?  (66  N.  W. 
»92;  86  L.  R.  A.  442). 

Setting  aside  verdict 

215.  (1885.)  Where,  In  a  trial  to  re- 
cover damages  for  right  of  way  across  a 
tract  of  land,  the  Jury  were  permitted  by  the 
court  to  Tiew  the  premises,  the  verdict  will 
not  be  set  aside  unless  it  is  clear  that  the 
jury  erred.  Omaha  rf  R.  V.  R.  Co.  v.  Walker, 
17  Neb.  432  (23  N.  W.  348). 

216.  (1886.)  Where  the  evidence  shows 
the  Talue  of  property  condemned  to  be  in 
cx'^ess  of  the  damages  awarded,  an  objection 
that  the  evidence  does  not  sustain  the  ver- 
dict Is  not  well  taken-  Festner  v.  Omaha  <C 
-8.  W.  R.  Co..  17  Neb.  280  (22  N.  W.  657). 

217.  (1888.)  Where  the  principal  ground 
for  error  is  that  the  verdict  is  much  less 
than  it  should  have  been  from  tbe  evidence 
before  the  Jury,  and  It  appears  that  the  jury 
based  their  verdict  upon  the  testimony  o( 
the  witnesses  whose  estimates  were  the  low* 
est.  instead  of  those  whose  estimates  were 
the  highest,  the  verdict  ordinarily  will  not 
be  set  aside.  Clarke  v.  Chicago,  K.  N.  B. 
Co.,  23  Neb.  613  (37  N.  W.  484). 

218.  (1888.)  Where  real  estate  has  been 
condemned  for  public  use,  and  damages 
awarded  to  the  landowner  by  a  jury,  and 
the  only  error  assigned  tn  the  supreme  court 
Is  that  the  verdict  is  excessive,  the  court 
ordinarily  will  not  vacate  or  modify  the  ver- 
dict if  It  is  based  on  tbe  testimony  In  the 
case.  Omaha  Belt  R.  Co.  v.  Johnaon,  24  Neb. 
707  (40  N.  W.  134). 

219.  (1898.)  Where  there  is  a  conflict  in 
the  evidence  as  to  the  amount  of  damages 
sustained  by  a  landowner  by  reason  of  the 
Appropriation  of  his  land  for  a  public  road, 
the  supreme  court  will  not  Interfere  with 
the  verdict  on  the  ground  that  the  damages 
awaj'ded  by  the  jury  are  Inadequate.  Hou>- 
ard  V.  Board  of  Sup^viaort  of  Clay  County, 
54  Neb.  443  (74  N.  W.  963). 

220.  (1898.)  An  award  of  damages  Should 
not  be  set  aside  as  Inadequate  and  obtained 
by  fraud  when  the  application  Is  not  made 
until  five  years  later,  and  the  railroad  has 
been  constructed  and  operating;  the  money 
paid  to  and  held  by.  the  county  judge;  and 


the  application  does  not  aver  want  of  legal 
notice  of  the  proceedings,  or  whether  he  ap- 
pealed or  not.  Mattheis  v.  Fremont.  E.  <£ 
3f.  V.  R.  Co.,  53  Neb.  681  (74  N.  W.  30). 

221.  (1898.)  Tbe  county  court  has  no 
Jurisdiction  of  an  action  brought  under  sec- 
tion 602  of  the  code  of  civil  procedure  to 
vacate  condemnation  proceedings  on  the 
ground  that  the  award  of  damages  made 
therein  was  procured  by  fraud.  Mattheit 
V.  Fremont.  B.  A  SJ.  V.  R.  Co^  63  Neb.  681 
(74  N.  W.  30). 

222.  (1898.)  The  county  court  has  no 
jurisdiction  of  a  suit  tn  equity  to  vacate  a 
condemnation  proceeding.  Mattheis  v.  Fre 
mont,  E.  <£  M.  Y.  R.  Co.,  63  Neb.  681  (74  N. 

W.  30). 

Interest  on  award  or  judgment. 

223.  224.  (1898.)  Where,  on  an  appeal 
from  an  award  of  damages  for  land  tahea 
for«rlght  of  way  purposes,  the  damages  are 
found  to  exceed  the  award  of  the  commis- 
sioners. It  is  proper  to  Instruct  the  jury  to 
allow  interest  from  the  time  of  condemna- 
tion at  the  rate  of  seven  per  <%nt  per  annum. 
Chicago,  R.  1.  d  P.  R.  Co.  v.  Buel.  56  Neb. 

206  (76  N.  W.  571);  (1882)  Sioux  City  Ji. 
Co.  V.  Brown,  13  Neb.  317  (14  N.  W.  407). 

225.  (1889.)  Where  tbe  amount  of  a 
Terdict  for  damages  exceeds  the  award  of 
commissioners,  a  judgment  for  Interest  on 
tiie  verdict  from  the  date  of  condemnation, 
when  entered  with  the  consent  of  counsel 
for  tbe  railway  company,  given  upon  condi- 
tion that  the  court  should  withhold  an  In- 
struction to  so  compute  interest,  is  error 
without  prejudice.  Burlington  d  M.  R.  R. 
Co.  V.  White,  28  Neb.  166  (44  N.  W.  95). 

 Interest  on  dismissal  of  appeal 

226.  (18S8.)  A  railway  company  con- 
demned certain  real  estate,  and  deposited  the 
amount  of  the  award  with  the  county  judge, 
and  afterwards  took  an  api>eal  frow  soch 
award  to.the  district  court  After  the  case 
had  been  pending  In  the  district  court  for 
more  than  a  year,  it  filed  a  motion  to  dis- 
miss the  appeal,  which  motion  was  sns- 
tatned.  Beld,  That  the  motion  to  dismiss 
the  appeal  Is  equivalent  to  an  admission  of 
the  correctness  of  the  award,  and  as  the 
company,  by  tbe  appeal,  has  deprived  the 
landowner  of  the  nae  of  the  moBay.  he  if 
entitled  to  intereat  en  the  award.  Berggren 
V.  Fremont,  E.  d  M.  V.  B,  Co.,  28  Neb.  620 
(37  N.  W.  470), 
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ConeluBivenen  of  jadgmntt  or  award. 

Recovery  of  damages  from  construction  of 
railroad  after  condemoatlon  proceedings,  Bee 
Railroads,  t{  70-72. 

227.  (1892.)  An  assessment  of  damages 
for  the  appropriation  of  a  portion  of  pl^n- 
tlfTs  property  should  Include  damages  for 
injury  to  the  remainder  of  the  property,  and 
la  conclusive,  so  that  if  plaintiff  failed  to 
have  such  damages  awarded,  he  cannot  after- 
wards maintain  an  action  against  the  rail- 
road company  for  such  Injuries,  but  he 
may  sue  for  Injuries  from  obstruction  of  a 
street  at  some  distance  from  the  premises. 
Atchison  <£  N.  B.  Co.  v.  Boemer,  34  Neb.  240 
(51  N.  W.  842;  33  Am.  St.  Rep.  637). 

228.  (1892.)  The  Judgment  of  a  district 
court  on  appeal,  from  an  award  of  damages 
in  condemnation  proceedings,  is  conclusive 
upon  the  parties  as  to  all  questions  actually 
litigated  therein,  and  as  to  all  matters  neces- 
sarily within  the  issue  joined,  although  not 
formally  litigated.  Rule  applied.  Atchison 
ti  N.  R.  Co.  V.  Boemer,  34  Neb.  240  (Bl  N. 
W.  842;  23  Am.  St.  Rep.  637). 

229.  (1888.)  Where  real  estate  is  neces- 
sary for  the  location,  construction,  and  con- 
venient use  of  a  railway,  and  there  is  a 
building  on  such  real  estate,  and  the  com- 
missioners. In  making  the  award  of  damages 
in  condemnation  proceedings,  find  the  value 
of  the  real  estate  without  the  building,  and 
an  additional  sum  with  the  building,  and 
give  the  owner  an  option  to  take  the  value 
of  the  real  esUte  and  the  building,  or  the 
value  of  the  real  estate  with  the  right  to 
remove  the  building,  the  owner  cannot,  after 
receiving  compensation  in  full  for  the  land 
and  the  building,  sue  the  comi»ny  for  the 
value  of  the  building,  upon  the  ground  that 
it  had  misappropriated  it  by  selling  it  to 
other  parties  who  had  removed  It  from  the 
right  of  way.  Forney  v.  Fremont,  E.  d  M.  V. 
R.  Co.,  23  Neb.  466  (36  N.  W.  806). 

230.  (1892.)  The  Judgment  of  the  dis- 
trict court  on  appeal  from  an  award  in  a 
condemnation  proceeding  for  right  of  way  is 
conclusive  upon  the  parties  thereto  as  to 
all  matters  actually  litigated  therein,  and 
also  as  to  all  matters  necessarily  within  the 
issues  Joined,  although  not  formally  liti- 
gated. Atchison  £  N.  R.  Co.  v.  Forney.  35 
Neb.  607  (53  N.  W.  585;  37  Am.  St.  Rep. 
450). 

281.  (1903.)  A  landowner  who  fidls  to 
appeal  from  the  freeholders'  award  In  a 
condemnation   proceeding   Is  conclusively 


bound  by  it  Omaha  B.  d  T.  R.  Co.  v.  Reed, 
69  Neb.  514  (96  N.  W.  276). 

Appeal  to  district  court. 

Saving  question  for  review,  see  Appeal 
and  Error,  8  96. 

Appeal  as  waiver  of  notice  of  assessment, 
see  ante,  k  166. 

 Appellate  jurisdiction. 

232.  (1887.)  A  paper  headed  "Tran- 
script," but  consisting  of  a  certified  copy  only 
of  the  report  of  the  commissioners  appointed 
by  the  county  Judge  to  assess  the  damages, 
etc,  containing  their  assessment  and  award 
of  damages,  held  sufficient  to  give  the  appel- 
late court  jurisdiction  of  the  cause,  ^e- 
J^raeka  d  O.  R.  Oo.  v.  Storer,  22  Neb.  90  (34 
N.  W.  69). 


Bight  of  mortgagee  to  appeal. 


233.  (1902.)  A  mortgagee  who  is  a  party 
to  condemnation  proceedings  for  right  of 
way  over  premises  has  a  right  of  appeal 
from  an  award  of  damages  for  the  taking 
of  such  premises  Independently  of  the  owner 
of  the  fee.  Omaha  B.  d  T.  B.  Co.  v.  Beed. 
3  Unof.  793  (92  N.  W.  1021). 

234.  (1903.)  A  mortgagee  is  an  owner 
within  the  meaning  of  the  statute  providing 
for  the  taking  of  land  under  the  power  of 
eminent  domain;  and  as  such  owner  he  has 
the  right  to  prosecute  an  Independent  ap- 
peal from  the  freeholders'  award.  Omaha 
B.  &  T.  R.  Oo.  V.  Reed,  69  Neb.  514  (96  N. 
W.  276). 

Waiver  of  right  to  appeal. 

235.  (1902.)  The  right  of  appeal  on  be- 
half of  a  mortgagee  from  an  award  in  con- 
demnation proceedings  is  not  lost  nor  sus- 
pended by  the  filing  of  a  claim  for  payment 
of  the  mortgage  against  the  estate  of  the 
mortgagor.  Omaha  B.  d  T.  R.  Co.  v.  Reed, 
3  Unof.  793  (92  N.  W.  1021). 

—  Time  for  flUi^  transcript. 

236.  (1886.)  The  right  of  appeal  from  the 
award  of  commissioners  In  the  assessment 
of  damages  sustained  by  an  owner  of  real 
estate  by  the  appropriation  of  the  same  to 
the  use  of  a  railroad  corporation,  may  be 
availed  of  and  perfected  by  the  filing  of  a 
transcript  from  the  county  judge  of  the  con- 
demnation proceedings  in  the  district  court, 
or  the  office  of  the  clerk  thereof,  within  sixty 
days  after  the  filing  of  the  report  containing 
such  award  with  the  county  judge.  Oifford 
V.  Republican  V.  R.  Co.,  20  Neb.  S88  (31  N. 
W.  11). 
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237.  (1887.)  Under  the  statate,  as  it 
stood  prior  to  tbe  act  of  March  31.  1887,  In 
order  to  appeal  from  the  assessment  of  dam- 
ages which  the  owner  of  any  real  estate  had 
sustained  by  the  appropriation  of  his  land 
to  the  use  of  any  railroad  corporation,  It  was 
only  necessary  to  file  in  the  office  of  the 
clerk  of  the  district  court  of  the  proper 
coanty,  within  sixty  days  after  the  filing  of 
the  report  containing  the  award  of  such 
damages  with  the  county  Judge,  a  transcript 
of  the  condemnation  proceedings  upon  which 
such  award  of  damages  was  made.  JfettrMka 
d  C.  R.  Co.  V.  Siorer,  22  Neb.  90  (34  N.  W. 
69). 

*  Parties  affected  by  appeaL 

238.  ( 1903  )  An  appeal  by  a  mortgagee 
in  a  condemnation  proceeding  Is  not  effective 
as  to  the  landowner  against  whom  no  sum- 
mons has  been  Issued.  Omaha  B.  ^  T.  R.  Co., 
17.  Reed.  69  Neb.  514  (96  N.  W.  276). 

Questlona  reviewable. 

239.  C1882.)  Where  a  railroad  company 
condemns  real  estate  as  the  property  of  a 
person  named,  It  cannot  on  appeal  from  the 
award,  at  least  without  tendering  an  issue 
to  that  effect,  disprove  such  ownership.  Re- 
publican T.  R.  Co.  V.  Hayes,  13  Neb.  489 
(14  N.  W.  521). 

240.  (1883.)  Where  a  railroad  company 
has  condemned  certain  real  estate  as  the 
property  of  A,  It  cannot  on  appeal  from  the 
award  of  damages  prove  that  he  is  not  the 
owner  without  pleading  such  want  of  title. 
Dietricha  v.  Lincoln  d  N.  W.  R.  Co.,  14  Neb. 
335  (15  N.  W.  728). 

241.  (1883.)  An  appeal  from  an  award 
of  commissioners  takes  to  the  district  court 
only  those  matters  covered  by  the  award. 
It  does  not  Include  damages  from  negligence 
to  crops  during  the  construction  of  a  road. 
Burlington  dc  M.  R.  R.  Co.  V.  Sehluntz,  14 
Neb.  421  (16  N.  W.  439). 

4  242.  (1883.)  Where  a  railroad  company 
institutes  proceedings  and  condemns  a  right 
of  way  across  real  estate,  it  cannot,  on  ap- 
peal to  the  district  court,  disprove  the  title 
of  the  person  to  whom  the  damages  were 
awarded  without  pleading  his  want  of  title. 
Oerrard  v.  Omaha  N.  d  B.  H.  R.  Co.,  14  Neb. 
270  (15  N.  W.  231). 

243.  (1903.)  On  appeal  by  a  mortgagee 
from  an  award  made  by  freeholders  in  a  con- 
demnation proceeding,  the  question  to  be 
tried  and  determined  Is,  the  value  of  appel- 
lant's Hen  on  the  property  appropriated. 
Omaha  B.  d  T.  R.  Co.  v.  Reed.  69  Neb.  514 
(96  N.  W.  276). 


 Bight  to  open  and  close. 

244.  (1885.)  Where  a  railroad  company 
has  condemned  real  estate  for  rl^t  of  way. 
and  an  appeal  from  the  award  of  damages 
has  been  taken  to  the  district  court,  the 
landowner  on  the  trial  la  entitled  to  opiai 
and  close.  Omaha  d  R.  V.  R.  Co.  v.  WaVcer. 
17  Neb.  432  (23  N.  W.  348). 

TMBtnlaiBl 

246.  (1883).  Where  each  party  appesded 
to  the  district  court  from  the  assessment  of 
damages  by  the  commissioners  appointed  to 
assess  the  damages  occasioned  by  the  taking 
of  the  right  of  way  over  the  lands  of  plain- 
tiff for  the  railroad  of  defendant,  held  that 
a  motion  by  defendant  to  dismiss  the  plain- 
tifTs  appeal  for  the  want  of  notice  of  such 
appeal  was  rightfully  denied.  RepuWcan  T. 
R.  Co.  V.  Linn,  15  Neb.  234  (18  N.  W.  35). 

246.  (1885.)  Where  an  appeal  is  taken 
from  the  appraisement  of  damages  In  emi- 
nent domain  proceedings  by  a  railroad  com- 
pany it  Is  error  to  dismiss  the  appeal  for  the 
reason  that  the  appellant  company' is  in  de- 
fault for  want  of  an  answer,  the  landowner' 
Is  plaintiff  to  the  extent  that  he  must  prove 
bis  damages.  Omaha,  N.  d  B.  H.  R.  Co.  v. 
Vmstead,  17  Neb.  459  (23  N.  W.  350). 

247.  (1886.)  In  an  appeal  from  a  find- 
ing of  commissioners  in  eminent  dom^n  pro- 
ceedings when  transcript  is  not  flled,  nor  suf- 
ficient cause  shown  for  such  failure,  without 
laches  on  the  part  of  the  appellant,  the  ap- 
peal will  be  dismissed.  Gilford  v.  ieepuftli- 
con  T.  R.  CO.,  20  Neb,  638  (31  N.  W.  11). 

248.  249.  (1888.)  When  a  railway  coni- 
pany  appeals  from  an  award  of  damages  for 
real  estate  condemned  for  right  of  way,  and 
becomes  satisfied  of  the  correctness  of  the 
award  and,  therefore,  does  not  desire  to 
prosecute  such  appeal,  the  proper  motion 
is  to  affirm  the  award,  as  such  motion.  If 
sustained,  will  carry  Interest  and  costs. 
Berggrm  v.  fremont,  E.  &  Jf.  Y.  R.  C6.,  2S 
Neb.  620  (37  N.  W.  470);  (1889)  RohUna  v. 
Omaha  d  N.  P.  R.  Co.,  27  Neb.  73  (42  N.  W. 
905). 

 Review  in  appellate  court. 

250.  (1888.)  The  question  of  the  amount 
of  damages  sustained  by  a  landowner  for  a 
right  of  way  condemned  across  his  land  is 
peculiarly  of-  a  local  nature,  proper  to  be  de- 
termined by  a  lyry  of  the  coun^,  and  tbe 
supreme  court  ordinarily  will  not  vacate  or 
modify  tbe  verdict.  If  It  is  baaed  upon  tlic 
t«Btlmony  tn  the  case.  Northeasten  K.  B- 
Co.  V.  Fraeier,  25  Neb.  42  (40  N.  W.  604). 
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261.  (1897.)  The  method  of  bringing  to 
the  supreme  court  for  review  judgments  of 
the  district  court  In  proceedings  by  rail- 
roads tor  the  exercise  of  the  right  of  emi- 
nent domain  Is  by  petition  in  error  and  not 
by  appeal.  Nebraska  Loan  rf  Trust  Co.  v. 
Lincoln  d>  B.  H.  R.  Co.,  53  Neb.  24C  (73  N. 
W.  546). 

 Necessity  of  new  pleadings. 

252.  (1S82.)  Where  on  appeal  the  only 
question  Is  the  amount  of  damages,  no  plead- 
ings are  necessary;  but  If  other  Issues  are 
involved  they  must  be  pleaded  to  be  av^l- 
able.  Republican  V.  R.  Co.  v.  Hayes,  13  Neb. 
489  (14  N.  W.  521). 

253.  (1889.)  In  an  appeal  to  the  dis- 
trict court  from  ttie  award  of  damages  by 
commissioners,  where  the  only  question  Is 
the  amount  of  the  recovery,  new  pleadings 
need  not  be  filed  in  the  district  court  Fre- 
mont, E.  &  M.  V.  B.  Co.  V.  Meeker,  28  Neb. 
94  (44  N.  W.  79). 

254.  (1891.)  On  appeal  to  the  district 
court  from  the  appraisement  of  damages,  if 
other  Issues  than  the  question  of  damages 
are  involved,  they  must  be  presented  by 
proper  pleadings.  Trester  v.  Missouri  P.  R- 
Co.,  33  Neb.  171  (49  N.  W.  1110). 

255.  (1877.)  In  taking  an  appeal  from 
the  assessment  of  damages  for  land  appropri- 
ated by  a  railroad  company,  to  the  district 
court,  the  appellant  Is  not  required  by  the 
sUtute  to  execute  an  appeal  bond.  Ne1>rasHa 
R.  Co.  V.  Van  Dusen,  6  Neb.  160. 

256.  (1877.)  In  an  appeal  from  the  as- 
sessmeni  of  damages  for  land  taken  by  a 
railroad  company  it  is  not  necessary  to  file 
pleadings  In  the  case  In  the  district  court— 
a  jury  is  Impaneled  by  the  court  to  hear  the 
proofs  and  assess  the  damages  sustained  by 
the  owner  of  the  land.  Nebraska  R.  Co.  v. 
Van  Dusen,  6  Neb.  160. 

Costs. 

257.  (1888.)  In  an  appeal  from  an  award 
for  damages,  for  property  taken  for  right  of 
way,  If  appellant  fail  to  obtain  a  more  favor- 
able judgment  than  was  given  by  the  com- 
missioners who  made  award  from  which  ap- 
peal is  taken,  such  appellant  will  be  liable 
for  all  costs  occasioned  by  appeal.  AtchUon 
tf  y.  R.  Co.  V.  Plant,  24  Neb.  127  (38  N.  W. 
33). 

258.  (1888.)  Where,  on  appeal  from  an 
award  of  damt^es  for  property  taken  for 
right  of  way  of  a  railway,  the  verdict  Is 
less  than  the  amount  of  the  award,  neither 
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the  railway  company  nor  the  landowner  will 
be  liable  for  all  the  costs  of  the  appeal ;  but 
ordinarily  such  costs  should  be  divided  be- 
tween the  parties.  Burlington  d  M.  R.  R. 
Co.  V.  apere,  24  Neb.  126  (38  N.  W.  35) 

IV.  BEHEDIBS  OF  OWNERS  OF 

PBOPESTT. 

Becovery  of  possession  of  property. 

269.  (1887.)  Although  the  remedy  given 
by  statute  to  landowners,  for  Injuries  sus- 
tained by  taking  the  land  for  railroad  pur- 
poses, is  exclusive,  yet  where  a  railroad 
company  without  consent  of  the  owner  takes 
real  estate  as  a  part  of  its  right  of  way  with- 
out pursuing  the  statutory  method  of  ap- 
praisement" and  condemnation,  and  thus  mak- 
ing its  possesion  rightful,  it  is  a  irespaaser, 
and  the  common  law  remedies  are  available 
to  the  owner.  Hull  v.  CMcago,  B.  A  Q.  R. 
R.  Co.,  21  Neb,  371  (32  N  W.  162). 

260.  (1887.)  The  constitutional  guaranty 
that  "the  property  of  no  person  shall  be  taken 
or  damaged  for  public  use  without  just  com- 
pensation therefor"  makes  It  Incumbent  upon 
a  railroad  company,  or  other  governmental 
agency,  exercising  the  right  of  eminent  do- 
main, to  render  such  compensation  before 
the  right  to  appropriate  the  property  will 
exist;  and  In  case  of  failure  to  agree  upon 
the  damages  acerulng  from  the  taking,  tho 
railroad  comi^ny  must  proceed  to  condemn 
under  the  forms  of  law  (unless  such  pro- 
ceedings are  instituted  by  the  landowner); 
and  In  case  of  failure  so  to  do  the  posses- 
sion of  the  real  estate  by  the  company  for 
railroad  or  other  purpose  will  be  Illegal,  and 
ejectment  may  be  maintained  by  the  land- 
owner. Hull  V.  Chicago,  B.  d  Q.  R.  Co..  21 
Neb.  371  (32  N.  W.  162). 

261.  (1891.)  In  an  application  for  man- 
damus to  compel  a  railway  company  to  de- 
posit with  ihe  county  judge  the  amount  of 
an  award  to  the  relator  for  damages  on  ac- 
count of  the  location  and  operation  of  the 
railway  across  his  premises.  It  appeared  In 
evidence  that  the  right  of  way  had  been  ap- 
propriated and  used  and  the  award  duly 
made  under  section  97,  chapter  16,  Complied 
Statutes,  from  which  no  appeal  had  been 
taken,  and  the  amount  not  deposited  as  re- 
quired by  statute.  Held,  That  the  relator 
take  his  writ  to  enforce  the  duty  i^alnst  the 
railway  company.  State,  ex  ret.  Farmer,  v. 
Grand  Island  &  W.'  C.  R.  Co..  31  Neb.  209 
(47  N.  W.  857). 

262.  (1899.)    The  owner  cannot  maintain 
ejectment  tor  land  upon  which  a  corporation 
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has.  with  his  prior  assent  or  subsequent  ac- 
quiescence, constructed  and  put  In  operatim 
a  railroad  used  by  It  In  its  business  as  a 
common  carrier,  Chicago,  B.  A  Q.  R.  Co  v. 
Englehart,  57  Neb.  444  (77  N.  W.  1092). 

Compelling  deposit  of  amurd. 

263.  ( 1889. )  Mandamus  will  Issue  to 
compel  a  railroad  cominny  to  deposit  with 
the  county  Judge  the  amount  of  an  award  on 
eminent  domain  proceedings.  State,  ex  rel. 
Farmer,  v.  Grand  Island  <£  W.  R.  Co.,  27  Neb. 
694  (43  N.  W.  419). 

Becovery    of   compensation,   and  future 
damacfes. 

264.  (1899.)  When  a  railroad  has  been 
constructed  and  operated  an  adjacent  land- 
owner may  sue  at  once  for  consequential 
damages  to  his  property  and  recover  com- 
rensatfon  for  all  injuries  sustained,  or  which 
will  afterward  accrue,  from  a  prudent  and 
rareful  operation  of  the  road.   Chicago.  R.  I. 

P.  R.  CO.  V.  O'NeiU,  68  Neb.  239  (78  N. 
W.  521). 

265.  (1901.)  In  the  absence  of  a  con- 
tract, one  cannot  maintain  an  action  to  re- 
cover the  value  of  real  estate  taken  for 
street  purposes,  while  the  legal  title  Is  In 
the  defendant.    City  of  Omaha  v.  Redicle, 

61  Neb.  168  (85  N.  W.  46). 

266.  ( 1 902. )  One  whose  property  has 
been  taken  by  a  railway  company  for  a 
right  of  way  by  statutory  proceedings  for 
that  purpose  may.  after  the  proceedings 
Lave  terminated,  recover  the  amount  awarded 
to  him  by  an  action  at  law  against  the  com- 
pany, and  he  is  not  bound  to  resort  to  the 
fund  deposited  with  the  county  judge  dur- 
ing the  proceedings,  as  required  by  statute. 
Broum  V.  Chicago,  R.  I.  d  P.  B,  Co.,  64  Neb. 

62  (89  N.  W.  405). 

BAght  to  sue  for  omitted  damages. 

267.  (1892.)  A  landowner  cannot,  after 
an  award  by  commissioners,  maintain  an  ac- 
tion for  damagee  omitted  from  the  award  by 
the  commissioners.  Atchison  d  N.  R.  Oo.  «. 
Boemer,  34  Neb.  240  (61  N.  W.  842;  33  Am. 
St.  Rep.  637). 

Sight  of  poTcliaser  to  sue. 

268.  (1890.)  Where  a  municipality  lo- 
cated and  opened  a  street  diagonally  across 
lota  that  have  been  bought  at  tax  sale,  the 
value  of  the  parts  not  taken  by  the  city  ex- 
ceeding the  Hen,  the  purchaser  cannot  re- 
cover'from  the  city  for  the  damage  done  to 
the  lots  by  reason  of  such  condemnation. 
Alexander  v.  City  of  Plattsmouth,  30  Neb. 
117  (46  N.  W.  213). 
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269.  (1899.)  A  railroad  constructed 
land  with  the  permission  or  acquiescence 
the  owner  becomes  a  permanent  structure, 
and  the  resulting  right  to  compensation  is 
a  mere  personal  clam  which  will  not  pass 
to  a  purchaser  of  the  land,  except  under  ibe 
terms  of  an  express  grant.  Chicago.  B.  < 
Q.  R.  Co.  V.  Englehart,  67  Neb.  444  (77  .\. 
W.  1092). 

When  suit  for  consequential  damage  may 
be  brought. 

270.  (1899.)  An  action  for  consequential 
damages  to  property  from  the  constructloo 
of  a  railroad  need  not  be  commenced  Imme- 
diately after  its  construction.  A  party  may 
wait,  within  the  period  of  limitation,  notil 
the  extent  and  characten  of  the  Injury  to 
hts  property  has  been  ascertained  by  ecpe- 
rlence  and  made  susceptible  of  absolute 
proof.  Chicago,  R.  I.  d  P.  R,  Co.  v.  O'yeiU, 
68  Neb.  239  (78  N.  W.  621). 

Injunction. 

271.  (187S.)  A  party  who  has  been  dam- 
aged by  the  location  of  a  railroad  throueJi 
bis  premises,  where  the  damages  awarded 
have  not  been  deposited  with  the  probate 
judge,  as  provided  by  section  97,  page  191. 
General  Statutes,  may  bring  his  action  for 
the  amount  of  the  award,  to  enjoin  the  op- 
erating of  the  road  across  bis  premises  untii 
payment  is  made,  or  he  may  sue  in  trespzs; 
for  the  unauthorized  entry  thereon.  Omaha 
d  N.  W.  R.  Co.  V.  Menk,  4  Neb.  21. 

272.  (1876.)  A  party  who  is  damaged 
by  the  location  of  a  railroad  across  bis 
premises,  where  the  damages  awarded  have 
not  been  paid  or  deposited  with  the  probate 
judge,  may  enjoin  the  operation  of  the  road, 
even  where  the  company  have  appealed  fraic 
the  award  of  the  commissioners  to  the  dis- 
trict court.  Aoy  v.  At<Ai9on  d  N.  R.  Co..  4 
Neb.  439. 

273.  (1899.)  Injunction  will  not  lie,  it 
the  Instance  of  a  landowner,  to  enjoin  the 
operation  of  a  railroad  across  hl&  land  until 
a  modified  judgment  against  It  has  beea 
paid,  when  such  road  has  operated  the  road 
for  a  number  of  years  and  the  Judgment  has 
become  dormant  Dillon  v.  Chicago.  K.  ^ 
2T.  R.  Co.,  58  Neb.  472  (78  N.  W.  927). 

274.  (1903.)  In  case  property  is  not 
taken  directly  by  a  public  undertaking,  but 
an  owner  suffers  some  injury  In  an  inci- 
dental right  growing  out  of  his  peculiar  sit- 
uation or  position,  so  that  ordinary  condem- 
nation proceedings  and  payment  of  daraagH 
in  advance  are  not  practicable,  the  owner 
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will  be  left  to  his  remedy  at  law  and  la  not 
entitled  to  an  Injanoticm.  unless  upon  proof 
of  insolvency  or  some  otjier  special  circum- 
stance. Bronson  v  Albion  Telephone  Co., 
67  Neb.  Ill  (93  N.  W.  201;  60  L.  R.  A.  609). 

Conditions  precedent. 

276.  (1902.)  It  Is  not  necessary  to  sns- 
tain  the  entering  of  Judgment  against  the 
city,  as  incident  to  a  decree  In  an  equitable 
action  to  correct  an  award,  made  and  con- 
firmed by  the  city  anthorltlee,  of  damages 
for  the  appropriation  of  land  for  street  pur- 
poses, that  a  claim  for  tbe  amount  should 
have  been  filed  with  the  city  clerk  and  re> 
jected  by  the  council.  City  of  Omaha  v. 
Clarice,  66  Neb.  33  (92  N.  W.  146). 

Defenses. 

276.  (1885.)  Where  a  railroad  company 
applies  to  the  county  Judge  for  the  appoint- 
ment of  a  commission  to  assess  damages  for 
condemning  a  right  of  way  across  certain 
land,  alleging  ownership  In  particular  per- 
sons, it  cannot,  after  an  agreement  to  arbi- 
trate the  damages  after  construction  of  the 
road,  deny  the  ownership  of  such  persons, 
nor  their  right  to  damages.   Omaha,  N.  <f 

,  B.  H.  R.  Co.  V.  Gerrard,  17  Neb.  587  (24  N. 
W.  279). 

277.  (1887.)  Where  proceedings  to  con- 
demn real  estate.  Instituted  and  carried 
through  by  a  railroad  company,  are  so  de- 
fective as  to  be  void  for  want  of  jurisdic- 
tion, such  proceeding  will  afford  no  defense 
to  an  action  of  ejectment  Instituted  by  the 
landowners  to  recover  the  possession  of  the 
land  taken  and  occupied  by  the  railroad  for 
right  of  way  purposes.  Hull  v.  Chicago,  B. 
rf  Q.  R.  CO.,  21  Neb.  371  (32  N.  W.  162). 

278.  (1902.)  While  the  city  is  in  pos- 
session of  and  using  property  for  street  pur- 
poses, it  will  not  be  permitted  to  allege  Its 
own  Irregularities  in  procedure  as  a  reason 
for  not  paying  damages  awarded  the  owner 
for  the  talting  of  his  n-overtv.  City  of 
Omaha  v.  Clarke,  66  Neb.  33  (92  N.  W.  146). 

278.  (1903.)  The  fact  that  the  person 
who  owned  the  land  when  the  resolution 
was  adopted  by  a  board  of  county  commis- 
sioners establishing  a  highway,  without 
proper  notice,  asked  leave  to  present  a  claim 
for  damages,  which  request  was  refused  by 
the  board,  and  an  attempted  appeal  from 
such  refusal  has  been  dismissed,  is  no  de- 
fense to  an  action,  by  the  owner  of  the  land 
at  the  time  the  road  was  actually  opened,  to 
recover  his  damages  therefor.  Bogaett  v. 
Harlan  County,  4  Unof.  310  (97  N.  W.  316). 

88  1 


Iilmitations  and  laches. 

2S0.  (1881.)  The  owner  of  the  land  con- 
demned has  no  right  to  either  the  money  or 
a  Judgment  for  It  until  such  time  as  it  may 
suit  the  couveuiencj  of  the  railroad  com- 
pany to  talie,  or  be  about  to  immediately 
take,  possession  of  the  property,  Dietrichs 
V.  Lincoln  <£  JH.  R.  C0„  12  Neb.  225  (10  N. 
W.  718). 

281.  <1890.)  A  cause  of  action  for  dam- 
ages from  opening  a  street  across  city  lots 
accrues  at  the  time  tbe  street  Is  opened  and 
the  statute  of  limitations  runs  In  five  years 
thereafter.  Alexander  v.  City  of  Platta- 
mouth,  30  Neb.  117  (46  N.  W.  213). 

282.  (1900.)  Damages  for  lands  appro- 
priated for  a  highway  accrue  at  the  date  of 
the  condemnation  proceedings,  without  re- 
gard to  the  time  when  the  road  is  actually 
opened.  Harlan  County  v.  Hogaett,  60  Neb. 
362  (83  N.  W.  171). 

283.  (1902.)  An  action  on  an  award  of 
damages  for  the  taking  of  land  for  street 
purposes,  la  not  barred  before  Ave  years 
from  the  making  and  confirmation  of  tbe 
award.  City  of  Omaha  v.  Clarke,  66  Neb.  33 
(92  N.  W.  146). 

284.  (1903.)  The  city  of  Omaha  having, 
by  the  exercise  of  the  power  of  eminent  do- 
main,  acquired  the  possession  of  a  strip  of 
ground  and  an  easement  therein  for  street 
purposes,  upon  an  award  of  damages  to  the 
landowner,  and  having  by  an  order  of  Its 
mayor  and  council  refused  to  pay  the  amount . 
of  such  award  In  money  and  directed  it  to 
be  applied  in  satisfaction  of  special  assess- 
ments for  local  improvements,  a  cause  of 
action  against  the  city  for  the  recovery  of 
the  money  accrued,  If  at  all,  Immediately 
upon  {he  termination  of  eaeb  proceedings. 
Spalding  v.  City  of  Omaha,  4  Unof.  447  (94 
N.  W.  714). 

285.  (1903.)  The  right  to  recover  dam- 
ages for  the  appropriation  of  lands  for  a 
highway  accrues  at  the  time  the  road  Is 
actually  opened.  Hogtett  v.  Harlan  County, 
4  Unof.  310  (97  N.  W.  316). 

286.  (1900.)  Damages  for  lands  appro- 
priated for  a  highway  accrue  at  the  date  or 
the  condemnation  proceedings,  without  re- 
gard to  the  time  when  the  road  Is  actually 
opened,  tartan  County  v.  Hogsett,  60  Neb. 
362  (83  N.  W.  171;  (1903)  Hogsett  v.  Har- 
lan County,  4  Unof.  309  (93  N.  W.  1001). 
[Overruled.    4  Unof.  310.] 

287.  (1905.)  Unden  the  Omaba  charter 
of  1893,  a  cause  of  action  upon  an  award  of 
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damages  to  one  whose  property  was  taken 
lor  a  public  street,  did  not  accme  until  the 
lapse  of  a  time  reasonably  sufficient  for  the 
creation  of  a  special  fund  for -the  payment 
of  such  damages.  Rogers  v.  City  of  Omaha, 
76  Neb.  318  (107  N.  W.  212). 

Pleading. 

288.  (1894.)  Petition  for  Injunction  to 
restrain  a  railroad  company  from  using  right 
of  way  until  it  obtains  title  or  pays  the  dam- 
ages under  condemnation  proceedings  held 
sufBcient  to  state  a  cause  of  action.  Blakes- 
lee  V.  MissouH  P.  R.  Co.,  43  Neb.  61  (61  N. 
W.  118). 

289.  (1896.)  Where  a  petition  against  a 
county  for  damages  alleges  that  a  county 
ditch  hai<  been  constructed  through  and 
across  plaintiff's  land,  and  the  county  in  its 
answer  admits  that  fact  without  pleading 
payment,  a  rerdict  for  defendant  Is  contrary 
to  law.  Martin  v.  Fillmore  County.  44  Neb. 
719  (62  N.  W.  863). 

Evidence. 

 Presumptions  and  burden  of  proof. 

290.  ( 190 ] . )  In  an  action  to  recover 
damages  resulting  from  the  location  of  a 
public  road,  the  burden  is  on  the  plaintiff 
to  show  that  his  land  has  been  regularly 
condemned,  or  at  least  that  It  has  been 
physically  appropriated  to  the  use  of  the 
public  by  the  county  authorities.  Lesieur  v. 
Cuater  Coantv,  61  Neb.  612  (85  N.  W.  892). 

291.  (1907.)  Where  a  plaintiff,  in  an  ac- 
tion to  restrain  a  railroad  company  from  en- 
tering upon  his  land  and  constructing  a  rail- 
road, pleads  that  the  defendant  company  has 
Instituted  condemnation  proceedings  and  de- 
posited the  damages  as  required  by  law.  and 
that  the  road  Is  being  constructed  across  his 
land  pursuant  to  such  proceedings,  and  that 
the  proceedings  are  void  l>ecause  the  road  is 
!n  fact  being  constructed  by  and  for  another 
['ompany,  the  burden  is  upon  him  to  prove 
the  latter  allegation.    Beckman  v.  Lincoln 

N.  H.  CO.,  79  Neb.  89  (112  N.  W.  348). 

 Admissibility. 

292.  (18S9.)  In  an  action  to  recover  for 
damages  sustained  to  property  by  reason  of 
the  location  of  a  railroad  near  the  property 
in  question,  the  defense  to  which  was  that 
all  claims  for  such  damage  had  been  settled 
and  paid,  the  voucher  and  receipt  for  the 
money  paid,  introduced  in  evidence,  on 
offer  of  testimony  by  defendant,  to  show 
that  plaintiff  knew  such  settlement  IncludeO 
all  claim  for  the  damage  in  issue,  was  prop- 


erly excluded.  Chicago,  K.  rf  A'.  R.  Co.  r 
Haeels,  26  Neb.  364  (42  N.  W.  93). 

293.  (1897.)  Im  an  action  to  nam 
damages  for  land  taken  for  a  higb~&r  tbe 
supervisor  of  the  county  is  a  competent  wit- 
ness. Lane  v.  Harlan  County,  51  Neb.  641 
(71  N.  W.  302). 

294.  (1897  )  In  an  action  against  t 
county  for  damage  for  the  appropriatioB  ol 
plaintifTs  land  for  a  highway,  where  a  n- 

pervisor  who  participated  in  the  locatioa 
testified  on  behalf  of  the  county,  the  coaAM't 
of  such  supervisor  In  the  premises  is  proftr 
to  go  to  the  Jury  for  the  purpose  of  affe?tliiE 
the  credibility  of  the  witness  or  the  wHgbi 
to  be  given  his  evidence.  Lane  v.  Hartm 
County,  51  Neb.  641  (71  N.  W.  302). 

295.  (19112.)  Where  the  record  shows 
that  a  claim  by  a  landowner  for  damagH 
for  land  taken  in  laying  out  a  road  m  n- 
Jected,  and  at  the  same  time  the  sum  ctaimej 
was  appropriated  to  Improving  the  road, 
parol  evidence  Is  admissible  to  prove  ig 
agreement  to  release  the  claim  in  a>08ldm 
tlon  of  the  appropriation  and  ImproTemeDtE. 
Welch  V.  Tippery.  66  Neb.  604  (92  N.  W 
582). 

Execution  and  enforcement  of  Judgmat 

296.  (1884  )  Where  a  lot  was  condemned 
by  a  railroad  company,  the  money  depoeite^ 
with  the  county  Judge,  an  appeal  taken  tc 
the  district  court,  and  a  verdict  rendered  ii 
favor  of  the  lot  owner.  It  is  the  du^  of  the 
district  court  to  render  judgment  on  socb 
verdict,  and  an  execution  may  be  issued 
thereon.  Drath  v.  Burlington  A  3f.  R.  R 
Co..  15  Neb.  367  (18  N.  W.  717). 

V.  TITLE  AND  BIGHTS  ACQUISED. 
In  general. 

297.  (1901.)  Where  a  city  approprlales 
lands  of  an  individual  for  a  street  and  he  re- 
covers the  value  thereof.  It  invests  tbe  dtj 
with  title.  City  of  Omaha  v.  Reiick.  fl 
Neb.  163  (85  N.  W.  46). 

298.  (1902.)    Conceding  the  Interest  ac- 
quired to  lots  by  a  railroad  company  by  ns- 
demnation  is  only  an  easement,  it  coold  onlr 
be  extinguished  by  adverse  possession 
the  statutory  period.    S(r«re  r,  Repuhl 

V.  R.  Co..  2  Unof.  585  (89  N.  W.  604). 

299.  (1902.)  Where  property  coDdenirt 
by  a  railroad  company  Is,  after  Judgmmt  os 
appeal,  deeded  to  the  company,  the  latfer 
acquires  a  fee  slmp'e  title,  and  where  tke 
fornier  owner  erects  a  building  thereon  sTts" 
necuting  the  deed,  he  cannot  complais  b*- 
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cause  the  oompany  erects  a  fatgh  board  fence 

around  the  lots  cutting  off  access  to  such 
building.  Hiriive  v.  Repuhlican  V.  R.  Co., 
2  Vnot.  585  (89  N.  W.  604) 

XiabiUty  to  llenholdera. 

300.  (1886.)  Wben  a  railroad,  by  the  ex- 
ercise of  its  right  of  eminent  domain,  takes 
land  upon  which  there  Is  a  mortgage  It  is 
subject  to  all  the  rights  of  the  mortgagee. 
Dodge  v.  Omaha  &  B.  W.  R.  Co.,  20  Neb.  27(i 
(2)  N.  W.  936) 

301.  (1905.)  If  a  railway  company  In 
oondemnatton  proceedings  for  its  right  of 
way  and  depot  grounds  falls  to  make  all 
parties  Interested  In  the  land  parties  to  the 
proceedings  or  to  give  them  notice  of  the 
proceedings  so  that  their  rights  may  be  pro- 
tected, it  lakes  the  land  subject  to  such  liens 
as  are  prior  to  the  rights  of  the  parties  to 
the  proceedings.  State  v.  Missouri  P.  R.  Co-, 
75  Neb.  i  (105  N.  W.  983). 

302.  (1905.)  When  a  city  by  the  power 
of  eminent  domain  acquires  a  strip  of  mort- 
gaged land  for  street  purposes  without  mak- 
ing the  mortgagee  a  party  to  the  proceed- 
In^,  and  pays  the  condemnation  money  to 


the  mortgagor.  In  good  faith  and  without 

objection,  it  Is  dlscliarged  from  its  obliga- 
tion, but  takes  the  land  subject  to  the  lien 
of  the  mortgage,  if  of  record.  Rieck  v.  City 
of  Omaha,  73  Neb.  600  (103  N.  W.  283). 

EMPLOYEES. 

See  Uaster  and  Servant. 

ENACTMENT. 

Of  statutes,  SCO  Statutes.  {11-23. 

EQUAL  PROTECTION  OF  LAWS. 

See  Constitutional  Law,  §  105. 

EQUALIZATION. 
Of  county  taxes,  see  Counties,  I  §644-561. 

Of  city  taxes,  see  Munictpta  Corporations, 
SS  1014-1028. 

Of  assessments  for  taxation,  see  Taxation, 
H  327-348. 

EQUITABLE  ESTOPPEL. 

See  Estoppel. 

EQUITABLE  REDEMPTION. 
See  Mortgages,  X. 


EQUITY. 
ANALYSIS. 

I.  JUSISDICriON,  FBIKCIFLES  AND  UAXIMS. 

(A)  Nature,  grounds,  subjects,  and  extent  of  jurisdiction  in  general. 

Nature  and  source  of  jurisdiction,  §§  1-6. 
Constitutional  and  statutory  provisions,  §§7-11. 
Grounds  of  Jurisdiction  in  general,  §  IS- 
Mistake,  §§  13-16. 
Undue  influence,  §  17. 
Fraud,  §§  18, 19a. 

Conflicting  rights  to  real  property,  g  20. 
Political  questions,  §8  21,22. 
Retention  of  jurisdiction  acquired,  §§  03-31. 
Waiver  of  equitable  relief,  S  312. 

(B)  Remedy  at  law  and  multiplicity  of  suits. 

Existence  of  remedy  at  law  and  effect  In  general,  §{  33-38. 
Adequacy  of  legal  remedy,  §g  39-46. 
Multiplicity  of  suits,  fi§  47-49. 
Waiver  of  objectlona,  §8  BO-52. 

(C)  Principles  and  maxims  of  equity. 

Where  equities  are  equal,  the  flrst  In  time  will  prevail,  |  53. 
He  who  seeks  equity  must  do  equity,  §§  B4-66a. 

H.  IJkCHES  AND  STALE  DEMANDS. 

Grounds  and  essentials  of  bar,  |{  67-69. 

 Lapse  of  time,  §§  70*74. 

Ezensea,  §§  7S,  76. 

Application  of  doctrine,  <§  77-79. 
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XXL  VABTISS  AND  PLBADINa. 

HecMiary  partlet,  1 8a 
Time  for  ttUug  answer,  1 81. 
Oronnde  for  demurrer  to  Ull,  If  81^  88. 
Iimiee  and  proof,  S  84. 

XV.  DISKISSAL  BEFOBE  HEARING. 

Involontary  diemiual,  f  86. 

V.  HEABINQ  AND  8UBUISSI0N  OF  ISSUES  TO  JTTBY. 
Submission  of  Issues  to  jury,  {{  86-88. 
Instructions,  i  93. 

 ConduslTsness  and  effset  of  verdict,  H  M,  85. 

— — Waiver  of  rlgrht  to  jury  trial,  |fi  96-88. 
Pindings  by  court,  Sf  88,  lOa 

VL  BBCEEE. 

SuAcieney  of  reeitals,  {  101. 
Interlocutory  decree,  }  108. 
Two  decrees  at  same  term,  8  103. 
Decree  on  cimditlons,  IS  104,  105. 

Conformity  to  pleading!  and  proof,  and  verdict,  {{  106-110. 

Entry,  |i  111,  112. 

-—-—Entry  nunc  pro  tunc,  {  113. 

Lien,  1 114. 

Collateral  attack,  1 115. 
Action  on  decree,  1 116. 


CaOSS-REnCBKNOBS. 

Particular  OQuitable  remedies,  eee  specific 
topicB. 

Joinder  of  legal  and  equitable  causes,  see 
AcUotu,  SI  61-54. 

Review  of  proceedings  in  equity,  see  Ap- 
peal and  Error. 

AsBignment  of  equitable  rtgbt,  see  A<- 
signment,  %%  17-21. 

Enjoining  transtfer  of  note,  see  BilU  and 
Note*,  8S  171-174;  Umry,  S8  96,  97. 

CrosB-petitioD  in  divorce  suit,  see  Divorce, 
88  63,  64. 

Jurisdiction  to  award  alimony,  see  Di- 
vorce, IS  125-129. 

Relief  by  injunction,  see  Infunction. 

Relief  against  judgment,  see  Judgments, 

Rl^t  to  trial  by  jury,  see  Jury,  (S  7-18. 

Equitable  set-off,  see  Setoff  and  Counter- 
claim*,  88  3-8. 

Enjoining  enforcement  of  taxes,  see  Taset- 
tion.  ii  S19-665. 

Review  and  correction  of  tax  assessment, 
see  Taxation,  8S  322-326. 

L  JURISDICTION,  PRINCIPLES,  AND 
lEAZIMB. 

Jurisdiction  of  district  courts,  see  Court*, 
1153. 

Jurisdiction  to  establish  mortgagee's  lion 
on  chattels,  see  Chattel  Mortgages,  S  164. 


Equity  jurisdiction  of  county  court,  see 
Justices  of  the  Peace  and  County  courts,  tt 
66,  67. 

Jurisdiction  of  supreme  court,  see  Courts, 

vi; 

Jurisdiction  to  set  aside  fraudulent  cou- 
veyance  to  quiet  title,  see  Quieting  Title. 

Jurisdiction  of  action  of  specific  perform- 
ance, see  Specific  Performance,  8$  85-88. 

Powen  over  referee,  see  Reference.  81 
13,  14. 

Jurisdiction  to  compel  delivery  of  trust 
property,  see  Trusts.  SI  190-198. 

A.  Nature,  Orounds,  Subjects,  and  Extant 

of  Jurisdiction  in  OeneraL 
Nature  and  source  of  Jurisdiction. 

1.  (1876.)  Although  the  distinction  be 
tween  actions  at  law  and  suits  In  eqalt; 
have  by  statute  been  abolished,  all  paitiy 
legal  claims  must  be  determined  by  the  mles 
of  a  law  court,  while  claims  of  an  equitable 
nature  must  be  determined  according  to  tbe 
rules  of  equity.  Wiloo*  v.  Saunders.  4  Xet 
669. 

2.  (1880.)  Equity  cannot  attempt  to  pre^ 
vent,  any  more  than  It  will  redress,  all 
wrongs.  It  Is  not  in  ordinary  but  in  extra- 
ordinary  cases  that  this  writ  is  properly  in- 
volted.  Wood  V.  Helmer,  10  Neb.  65  (4 
W.  968). 

S.    (1881.)    All  distinctions  between  tie- 
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tloiu  at  law  and  suits  In  equity  are  abol- 
ished except  such  as  Inhere  In  the  nature  of 
tbe  case    Rhea  v.  Reynolds,  12  Neb.  128  (10 

N.  W.  549). 

4.  (1900.)  Under  our  system  of  equity  ' 
Jurisprudence,  the  powers  exercised  are 
purely  judicial,  derived  solely  from  the  oi^ 
ganlc  law.  including  the  common  law,  and 
tbe  statutes.  8t.  James  Orphan  Asylum  v. 
ShcJby,  60  Neb.  796  (84  N.  W.  273;  83  Am. 
St.  Rep.  653). 

5.  (1906.)  Equity  seeks  tbe  real  and  sub- 
stantial rights  of  the  parties,  and  applies  the 
remedy  In  such  manner  as  to  relieve  those 
baying  the  controlling  equities.  Weckerly 
v.  Taylor.  77  Neb.  886  (110  N.  W.  738). 

6.  (1907.)  T^e  district  courts  of  this 
state  are  courts  of  general  equity  jurisdic- 
tion, and  are  not  limited  in  the  exercise  of 
such  Jurisdiction  by  statute.  Rhoadea  v. 
RhoaOet,  78  Neb.  496  (111  N.  W.  122). 
Ctmstltatimial  and  statutory  provisions. 

7.  (1876.)  The  nature  and  effect  of  the 
act  of  1867  abolishing  tbe  distinction  be- 
tween law  and  equity..  Wilcox  v.  Saunders, 
4  Neb.  569. 

8.  (1876.)  It  was  not  the  intention  of 
the  legislative  enactments  to  abolish  the  dis- 
tinction between  actions  at  law  and  In 
equity,  or  of  the  forms  of  such  actions  and 
suits;  in  other  words  there  was  no  merger 
of  the  two  Jurisdictions  of  the  courts.  Wil- 
cox V.  Saunders.  4  Neb.  669. 

9.  (1889.)  Courts  of  general  equity  and 
common  law  jurisdiction  are  not  necessarily 
limited  in  exercise  thereof  by  statutory  pro- 
visions. Earle  v.  Earle.  27  Neb.  277  (43  N. 
W.  118;  20  Am.  St.  Rep.  667) 

10.  (1894.)  The  district  courts  of  this 
state,  being  courts  of  general  equity  juris- 
diction, are  not  limited  in  the  exercise  of 
such  Jurisdiction  by  statute.  Cochran  v. 
Cochran.  42  Neb.  612  (60  N.  W.  942). 

11.  (1897.)  The  general  equity  jurisdic- 
tion of  the  district  courts,  Indndlng  author- 
ity to  enjoin  the  collection  of  a  void  tax,  can- 
not lie  taken  away  or  Impaired  by  the  legisla- 
ture. Chicago,  B.  d  Q.  R.  Co.  v.  Cass  County, 
51  Neb.  369  (70  N.  W.  955). 

Glronnds  of  Jurisdiction  In  ^neral. 

12.  (1903.)  A  court  of  equity  will  not 
lend  Its  aid  to  protect  a  suitor  In  maintain- 
ing a  public  nuisance,  nor  in  the  doing  of  an 
ict  punishable  under  the  laws  of  the  state. 
VehrMha  Telephone  Co.  v.  Western  Inde- 
lendent  Long  Distance  Telephone  Co.,  68 
*eb..772  (96  N.  W.  18). 


Mistake. 

13.  (1891.)  Equity  will  erant  relief 
against  a  mistake  In  the  description  of  land 
la  a  deed,  if  the  mistake  Is  established  by 
clear  and  satisfactory  evidence.  Owyer  v. 
Bpaulding,  33  Neb.  673  (50  N.  W.  681). 

14.  (1896.)  The  Jurisdiction  of  equity 
to  relieve  against  mutual  mistakes  is,  in 
general,  confined  to  cases  where,  because  of 
such  mistake,  the  minds  of  tbe  parties 
never  met,  and  there  was  therefore  no  con- 
tract, and  to  cases  where  the  contract  made 
was  not  iwrrectly  expressed  by  tbe  Instru- 
ment evidencing  it  Relief  cannot  be  given 
because  of  misapprehenrions  In  regard  to 
collateral  matter,  as  In  regard  to  a  fact  in- 
cidentally affecting  the  value  of  the  subject 
matter  of  the  contract,  there  being  no  de- 
ception or  wrongful  concealment.  Moore. V. 
Scott,  47  Neb.  346  (66  N.  W.  441). 

15.  (1000.)  A  misUke  of  fact  Is  a  mis- 
take not  caused  by  the  neglect  of  a  legal 
duty  on  the  part  of  the  person  making  the 
mistake.  Farrell  v.  Bouck,  60  Neb.  771  (84 
N,  W.  260). 

16.  (1904.)  One  who'fails  through  cul- 
pable Inertness  to  make  inquiry  when  It  is 
his  duty  to  inquire,  and  by  reason  of  such 
failure  loses  a  valuable  right,  is  not  entitled 
to  relief  In  equity  on  the  ground  of  mistake. 
Farrell  V.  Boucft,  72  Neb.  875  (101  N.  W. 
1018). 

tTudue  tnlluenoe. 

17.  (1886.)  Where  coercion  Is  not  suf- 
ficient to  amount  to  duress,  but  a  social  or 
domestic  force  Is  exerted  on  a  party  which 
controls  the  free  action  of  his  will,  and  pre- 
vents voluntary  action  In  the  making  of  a 
contract  or  execution  of  deed  <tf  real  estate, 
equity  may  relieve  against  the.  same  on 
the  ground  of  undue  Influence.  JlfufWOtt  v. 
Carter,  19  Neb.  293  (27  N.  W.  208). 

Fraud. 

18.  (1877.)  A  court  of  equity  will  re- 
lieve a  party  against  contracts  made  by  him 
while  temporarily  Insane  from  the  use  of 
Intoxicating  liquor,  where  such  contracts 
have  been  procured  by  the  fraud  or  imposi- 
tion of  the  other  party.  Johnson  v.  Phifer, 
6  Neb.  401. 

19.  (1879.)  A  court  of  equity  will  not 
entertain  a  petition  for  relief  on  the  ground 
of  a  fraud,  from  which  no  damage,  either 
present  or  prospective,  can  result.  Dunn  v 
Remington,  9  Neb.  82  (2  N.  W.  230). 

19a.  (1891.)  Mere  epithets  and  charges 
of  fraud,  etc.,  without  stating  facts  showing 
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fraud,  do  not  form  a  basis  for  a  court  ot 
equity  to  grant  relief  from  the  alleged  fraud. 
Kantas  d  C.  P.  R.  Co.  v.  Fitzgerald.  33  Neb. 
137  (  49  N.  W.  1100). 
Conflicting  rights  to  real  property. 

20.  (1877.)  The  Jurisdiction  of  a  court 
of  equity  to  determine  the  rights  of  parties 
In  case  of  conflicting  claims  to  a  tract  of 
land  is  undoubted.  Stalnaker  v.  Jlforriaon, 
6  Neb.  364. 

Political  questions. 

21.  (1904.)  Equity  will  not  interfere  to 
enforce  a  political  right;  a  civil  right  is  a 
right  accorded  to  every  member  of  a  dis- 
trict, community  or  nation;  a  political  right 
is  one  exercisable  in  the  administration  of 
government.  Winnett  v.  Adams.  71  Neb.  817 
(99  N.  W.  G81). 

22.  (1904.)  A  court  of  equity  will  not 
undertake  to  supervise  the  acts  and  man- 
agement of  a  political  party  for  the  protec- 
tion of  a  purely  political  right.  Winnett  v. 
Adams.  71  Neb.  817  (99  N.  W.  681). 

Batention  of  Jurisdiction  acquired. 

23.  (1886.)  When  a  district  court  tuts 
gained  Jurisdiction  of  a  cause  for  one  pur- 
pose, it  may.  and  should,  retain  it  for  gen- 
eral relief.  Swift  v.  Dewey,  20  Neh.  107  (29 
N.  W.  254). 

24.  (1886.)  A  court  Of  equity,  having 
obtained  jurisdiction  of  a  cause,  will  retain 
it  for  all  purposes,  and  render  such  decree 
as  will  protect  the  rights  of  the  parties  be- 
fore it,  and  thus  avoid  unnecessary  litiga- 
tion. Buchanan  v.  Qriggs,  20  Neb.  165  (29 
N.  W.  297). 

25.  (1893.)  Where  courts  of  equity  have 
assumed  Jurisdiction  of  a  particular  class  of 
cases  their  Jurlcdlctlon  in  such  cases  will 
continue  notwithstanding,  in  the  develop- 
ment of  legal  means,  rerlreaa  becomes  attain- 
able in  courts  of  law.  Smithson  v.  Smith- 
son,  37  Neb.  535  (B6  N.  W.  300;  40  Am.  St. 
rep.  504). 

26.  (1895.)  When  a  court  of  equity  has 
acquired  Jurisdiction  of  a  cause  for  any  pur- 
pose, It  may  retain  it  for  all  purposes,  and 
proceed  to  a  determination  of  all  of  the  mat- 
ters put  in  Issue  by  the  pleadings.  Disfter  v. 
Disher,  46  Neb.  100  (63  N.  W.  368);  (1895) 
Flentham  v.  Stewart,  54  Neb.  640  (63  N.  W. 
924);  (1897)  Fowler  v.  Brown,  61  Neb.  414 
(71  N.  W.  54):  (1901)  Bank  of  StocJcham  v. 
Alter.  61  Neh.  359  (85  N.  W.  300). 

27-30.  (1895.)  One  who  aslted  a  court 
of  equity  to  enforce  Us  claim  to  the  right 


to  use  his  name  as  trustee,  to  the  dis- 
advantage of  the  beneficiary,  cannot  com 
plain  because  the  court,  having  taken  Jurit- 
dlction  of  the  subject  matter  for  such  pur- 
pose, administered  complete  relief  as  be- 
tween all  parties  to  the  litigation.  TuUeyt 
V.  Keller,  45  Neb.  220  (63  N.  W.  388». 

31.  (1904.)  When  a  court  of  equity  has 
taken  cognizance  of  a  case  Involving  the 
right  of  rival  claimants  to  the  possession  of 
leased  premises,  with  all  parties  interested 
in  the  premises  In  court,  it  has  full  power 
to  do  equity  by  placing  the  i>arty  whom  it 
finds  entitled  thereto  into  posaession  of  the 
premises.  Qaffey  v.  ?!orthwestem  Mutual 
Life  Ins.  Co.,  71  Neb.  304  (98  N.  W.  826). 

Waiver  of  equitable  relief. 

32.  (1906.)  A  mere  demand  for  a  Jury 
to  try  the  issues  of  fact  is  not  such  an  set 
as  would  warrant  the  court  In  assuml&g 
that  the  plaintiff  has  abandoned  his  claim 
to  equitable  relief,  because,  where  the  relief 
sought  is  equitable,  a  court  in  Its  dis?ret:oa 
may  submit  the  issues  of  fact  to  a  jury. 
Ames  V.  Ames,  75  Neb.  473  (106  N.  W.  5841. 

B.  Bemedy  «t  Law  and  Uultiplicity  of 
suits. 

Demurrer  aa-  means  of  raising  question  of 
adequacy  of  legal  remedy,  see  post.  1 62. 

Existence  of  remedy  at  law  and  effect  in 
general. 

33.  (1881.)  A  party  must  Brst  exhaust 
his  legal  remedies,  or  be  without  an  ade- 
quate remedy  at  law.  before  he  can  resort 
to  a  court  ot  equity.  Palmer  v.  MaxiceU.  11 
Neb.  598  (10  N.  W.  524). 

34.  (1889.)  Where  a  court  of  lav  ess 
grant  no  relief  a  court  of  equity  will.  Ditn- 
das  17.  Chrisman,  25  Neb.  495  (41  N.  W.  4451. 

35.  (1894.)  A  court  of  equity  will  not 
Interpose  an  objection  to  Its  own  jurisdic- 
tion on  the  ground  that  the  plaintiff  has  an 
adequate  remedy  at  law,  but  will  retain  tbe 
cause  for  trial  and  award  the  relief  to  which 
the  parties  would  have  been  entitled  in  s 
court  of  law.  Sherwin  v.  Oaghagen.  39  Neb. 
238  (57  N.  W.  1005);  (J896)  Taylor  r.  lis*- 
worth.  49  Neb.  696  (68  N.  W.  1045). 

36.  (1904.)  Equity  has  jurisdiclios  13 
supply  the  omissions  and  defects  of  >ga1 
procedure,  when  necessary  to  accomplish 
the  ends  of  the  law  and  to  the  due  admin- 
istration of  justice.  Warden  v.  Warden.  71 
Neb.  774  (99  N.  W.  674). 

37.  (1964.)  Where  an  adequate  mMdy 
exists  at  law  equity  will  not  assume  Jurta- 
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diction.  Brown  v.  Beed,  72  Neb.  167  (100 
N.  W.  148). 

38.  (1906.)  A  suit  in  equity  will  not  lie 
when  the  plaintiff  has  a  plain,  adequate  and 
speedy  remedy  at  law.  Western  Union  Tele- 
graph  Co.  v.  Douglas  County,  76  Neb.  666 
(107  N.  W.  985). 

Adequacy  of  legal  remedy. 

39.  (1SS8.)  A,  who  had  a  contract  for 
the  construction  of  a  bridge  across  the 
Platte  river,  entered  Into  an  agreement  with 
B,  as  follows:  "I  assign  one-half  interest 
in  the  within  bridge  contract  of  the  net  pro- 
ceeds from  the  contract  after  all  expenses 
are  paid  for  value  of  labor  and  expense  and 
other  help,  etc.,  no  unnecessary  oi.tlay  to  be 
added,  cost  of  working  own  labor  to  be  $2.50 
per  day  and  board.  S.  S.  Ooufl."  Held,  That 
upon  the  completion  of  the  contract  B  could 
maintain  an  action  in  equity  for  a  division 
of  the  profits,  it  being  the  settlement  of  a 
I>artnership  transaction.  Dougherty  v.  Ckmtf, 
23  Neb.  105  (36  N,  W.  351). 

40.  (1894.)  The  absence  of  a  plain  and 
adequate  remedy  at  law  affords  the  only 
test  of  equity  Jurisdiction;  and  the  applicar 
tion  of  this  principle  to  a  particular  case 
must  depend  altogether  upon  the  characten 
of  the  case  as  disclosed  in  the  proceedings. 
It  Is  not  enough  that  there  Is  a  remedy  at 
law;  it  must  be  plain  and  adequate,  or.  In 
other  words,  as  practical  and  efficient  to  the 
ends  of  Justice  and  its  prompt  administra- 
tion as  the  remedy  In  equity.  WeUon  v. 
Dickson,  38  Neb.  767  (S7  N.  W.  559;  41  Am. 
St.  Rep.  771:  22  L.  R.  A.  496). 

41.  (1895.)  A  court  of  equity  has  no 
jurisdiction  to  enjoin  the  transfer  or  collec- 
tion of  an  altered  note,  since  the  maker  has 
an  adequate  remedy  at  law.  EricJcson  v. 
First  Nat.  Bank  of  Oakland,  44  Neb.  622 
(62  N.  W.  1078;  48  Am.  St  Rep.  753;  28  L, 
R.  A.  577). 

42.  (t897.)  An  adequate  remedy  at  law 
is  one  that  is  as  practical  and  efficient  to 
the  ends  of  Justice  and  its  prompt  adminis- 
tration as  the  remedy  in  equity.  Bankers 
Life  Ins.  Co.  v.  Robbins,  53  Neb.  44  (73  N. 
W.  269);  (1898)  Richardson  Drug  Co.  v. 
Meyer,  54  Neb.  319  (74  N.  W.  575). 

43.  (1901.)  A  suit  in  equity  may  be 
maintained  for  the  purpose  of  reinstating  a 

rase  erroneously  dismissed,  when  there  is 
no  adequate  legal  remedy  therefor.  Edney 
V.  Baum,  2  Unof.  173  (96  N.  W.  167). 

44.  (1902.)  The  term  "adequate  remedy 
at  law"  means  that  the  remedy  at  law  must 


be  plain  and  complete  and  as  practical  and 
efficient  to  the  ends  of  justice  and  its  prompt 
administration  as  the  remedy  in  equity. 

Carter  v.  Warner,  2  Unof.  688  (89  N.  W. 
747). 

45.  (1905.)  It  Is  not  enough  to  confer 
Jurisdiction  upon  equity  that  the  plaintiff 
has  suffered  damages  special  and  peculiar 
to  himself  and  In  which  the  public  do  not 
share,  but  such  damages  must  be  of  such 
ctiaracter  as  to  be  incapable  of  being  meas- 
ured and  compensated  In  damages.  George 
V.  Peckham,  73  Neb.  794  (103  N.  W.  664). 

46.  (1906.)  Where  a  nuisance  is  not  per 
manent,  and  the  damages  caused  thereby 
are  not  recoverable  in  one  action,  but  would 
require  successive  actions,  the  injured  party 
has  no  adequate  .remedy  at  law.  Bischof  v. 
Merchants  Nat.  Bank,  76  Neb.  838  (106  N. 
W.  996). 

KnltlpUclty  of  suits. 

47.  (1878.)  A  court  of  equity  has  juris- 
diction to  compel  the  proper  application  of 
a  specific  fund,  devoted  to  a  particular  use, 
whenever  It  becomes  necessary  to  do  so  in 
order  to  prevent  a  great  or  irreparable  In- 
Jury,  or  to  avoid  a  multiplicity  of  suits. 
Former  v.  YollentUte,  7  Neb.  498. 

48.  (1892.)  Where  many  questions  are 
in  dispute  between  a  lessor  and  lessee  beside 
the  mere  right  of  possession,  a  court  of 
equity  will  entertain  Jurisdiction  and  thus 
settle  all  matters  between  the  parties  relat- 
ing to  the  subject  In  one  action,  and  prevent 
a  multiplicity  of  suits.  Saynes  v.  Union  In- 
vestment Co..  35  Neb.  766  (53  N.  W.  979). 

49.  (1903.)  Where  a  large  number  of 
persons  claim  rights  to  use  op  divert  the 
waters  of  a  stream  by  virtue  of  riparian 
rights,  appropriations,  prescription  or  other- 
wise, a  suit  in  equity  to-  determine  such 
rights,  and  enjoin  infringement,  under  color 
thereof,  of  rights  acquired  under  the  Irri- 
gation act,  may  be  maintained  to  avoid  mul- 
tiplicity of  suits.  Crawford  Co.  v.  Hatha- 
way, 67  Neb.  325  (93  N.  W.  781;  108  Am.  St. 
Rep.  647;  60  L.  R.  A.  889). 

Waiver  of  objections. 

50.  (1896.)  A  defendant  who  hu  an- 
swered to  the  merits  and  submits  to  the 
Jurisdiction  of  a  court  of  equity  cannot  ob- 
ject tor  the  first  time  on  appeal  in  the  su- 
preme court,  on  the  ground  that  the  plalnti." 
had  an  adequate  remedy  at  law.  Dorsey  .v. 
Nichols,  43  Neb.  241  (61  N.  W.  584);  (1897) 
Stahlhut  V.  Bauer,  61  Neb.  64  (70  N.  W. 
496). 
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51.  (1897.)  An  objection  to  an  equitable 
proceeding  on  the  ground  that  there  Is  an 
adequate  remedy  by  garnishment  cannot  be 
first  raised  on  appeal.  Raymond  v.  Leinber- 
Oer.  50  Neb.  815  (70  N.  W.  400). 

52.  (1901.)  The  objection  that  an  action 
which  la  begun  in  equity  should  have  been 
In  ejectment  and  tried  by  jury  must  be  made 
before  trial.  It  is  too  late  to  raise  that 
question  for  the  first  time  after  the  cause 
has  been  appealed  to  the  supreme  court 
DeLong  v.  Olten,  63  Neb.  327  (88  N.  W. 
512). 

C.  Frlneiplea  and  Maxims  of  Equity. 
Where  equities  are  eqnal,  the  first  in  time 
will  prevalL 

53.  (190S.)  Where  the  equity  of  a  person 
to  have  land  purchased  by  his  agent  in  tats 
own  name,  charged  witb  the  trust,  and  that 
of  a  subsequent  purchaser  from  the  agent' 
are  equal,  the  former,  being  prior  in  time, 
will  ]]revail.  Johnson  v.  Hayward,  74  Keb. 
157  (103  N.  W.  1058). 

He  who  seeks  equity  must  do  equity. 

54.  (1886.)  He  who  seeks  equity  must 
do  equity.  McMurtry  v.  Bdgerly,  20  Neb.  457 
(r.0  S.  W.  417);  (1892)  Rediek  v.  City  of 
Omaha,  35  Neb.  126  (52  N.  W.  847). 

.=>5.  (1887.)  Where  two  heirs  come  into  a 
court  of  equity  to  claim  an  Interest  in  lands, 
which  has  not  been  conveyed,  but  which 
lands  have  been  held  adversely  by  other  par> 
riFjB  for  a  long  period,  they  must  do  equity 
by  paying  a  just  proportion  of  the  taxes  and 
the  Interest  due  thereon.  8nowden  v.  Tyler, 
21  Neb.  199  (31  N.  W.  661). 

56.  (1888.)  The  rule  that  he  who  seeks 
equity  must  do  equity  will  be  applied  wher* 
ever  the  adverse  equity  grows  out  of  the 
very  transaction  before  the  court,  or  where 
it  is  so  connected  with  the  subject  matter 
of  the  action  as  to  be  presented  in  the  plead- 
ings and  proofs,  with  full  opiiortunily  to  the 
adverse  party  to  explain  or  refute  the  claims. 
Loney  v.  Courtnay,  24  Neb.  680  (39  N.  W. 
616). 

57.  (1891.)  Where  objections  are  made 
to  certain  assessments  on  the  ground  of  ir- 
regularities, the  court,  as  a  condition  of 
granting  relief,  may  require  the  property 
owner  to  do  equity  by  paying  the  amount 
which  his  property  Is  benefited  by  Uie  im- 
provement. Darat  v.  GriMn,  81  Neb.  668  (48 
X.  W.  819). 

58.  (1891.)  A  party  who  sees  a  public 
improvement  being  carried  on  calculated  to 
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benefit  his  property,  cannot  wait  until  it  is 
completed  and  the  expenditare  has  been 
made  and  bis  proiierty  received  the  ben^ 
before  proceeding  to  avoid  the  tax,  but  must, 
as  a  condition  of  relief  by  Injunction,  do 
equity  by  paying  the  amount  thereof  justly 
chargeable  against  such  property.  Dargt  r. 
Grifnn,  31  Neb.  668  (48  N.  W.  819). 

59.  (1894.)  The  maxim  that  "he  who 
seeks  equity  must  do  equity"  has  no  ^tli- 
catlon  to  cases  of  actual  fraud.  Ooble  v. 
O'Connor,  43  Neb.  49  (61  N.  W.  131). 

60.  (1898.)  "He  who  seeks  equity  must 
do  equity"  and  come  into  court  with  clean 
hands.  Leiois  v.  Hoidrege,  66  Neb.  379  (7fi 
N.  W.  890). 

61.  (1898.)  A  plaintiff  who  does  not 
stand  in  conscientious  relations  towards  his 
adversary,  with  reference  to  the  claim  whldi 
is  the  subject  of  the  action,  is  not  entitled 
to  the  aid  of  a  court  of  equity,  and  will  he 
denied  affirmative  relief,  although  such  claim 
does  not  arise  out  of  an  illegal  transaction 
and  Is  not  tainted  with  actual  fraud.  Leuit 
V.  Holdrege,  56  Neb.  379  (76  N.  W.  890). 

62.  (1898.)  If  the  plalntilt,  or  his  as- 
signor, has  been  guilty  of  any  misconduct 
in  connection  with  the  transaction  out  of 
which  the  claim  In  suit  arose,  so  that  the 
enforcement  of  such  claim  would  be  harsh, 
unconscionable,  and  opitresslve,  a  court  of 
equity  will  either  decline  to  grant  any  relief 
whatever  or  grant  it  on  such  terms  u  majr 
be  just  and  equitable.  LetoU  v.  Holdnge, 
56  Neb.  379  (76  N.  W.  890). 

63.  (1899.)  Equity  will  not  lend  its  aid 
to  one  vrhOf  in  violation  of  an  agreement, 
seeks  to  approprbite  to  his  own  use  prop- 
erty which,  according  to  the  ^reement. 
should  be  distributed  among  all  the  parties 
thereto.  Oerman  Nat.  Bank  of  Hastings  v. 
First  Nat.  Bank  of  Hastings,  69  Neb.  7  (80 
N.  W.  48). 

64.  (1903.)  Where  a  lai^  number  of 
persons  claim  rights  to  use  or  divert  water 
from  a  stream  by  virtue  of  rights  as  riparian 
owners,  a  plaintiff  in  a  suit  In  equity  to  de- 
termine such  rights  may  offer  to  do  equity 
by  compensating  riparian  owners  whose 
rights  are  affected  by  the  construction  and 
operation  of  a  canal  without  leaving  them 
to  their  actions  at  law;  and  In  that  way  the 
amounts  due  the  several  parties  by  way  of 
damages  may  become  a  proper  subject  of 
inquiry  and  adjudication  therein.  Cratcford 
Co.  V.  Hathaway,  67  Neb.  325  (93  N.  W. 
781;  108  Am.  St.  Rep.  647;  60  L.  R.  A  889). 
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65.  (1905.)  The  mere  fact  that  a  creditor 
has  been  persistent  and  determined  in  his 
efforts  to  collect  his  debt,  and  has  resorted 
to  unnecesrary  expensive  and  vexatious 
means  to  that  end.  affords  no  Just  ground  for 
denying  him  equitable  relief  In  the  enforce- 
ment of  his  debt.  Anthea  v.  Bchroeier,  74 
Neb.  172  (103  N.  W.  1072). 

66.  (1907.)  An  offer  to  do  equity  la  may 
required  to  be  made*  In  the  petition  in  those 
c-ases  where  an  equitable  duty  or  obligation 

rests  upon  the  plaintifT,  and  where  such  duty 
or  obligation  could  not  be  enforced  by  the 
(■curt  except  for  such  offer.'  Platte  VaJlejf 
iiilling  Co.  v.  Malmsten,  79  Neb.  730  (113 
N.  W.  229). 

66a.  (1908.)  Where,  in  a  suit  to  enforce 
a  contract  by  a  plaintiff  who  has  obtained 
the  same  by  means  of  sharp,  unconscionable 
and  fraudulent  practices,  the  defendants 
claim  as  affirmative  relief  an  accounting  for- 
rents  received  by  the  plaintiff,  the  maxim 
"he  who  seeks  equity  must  do  equity"  may 
be  applietl.  and  there  may  be  deducted  from 
the  amount  otherwise  due  the  defendants 
for  such  rents  'he  amount  of  money  expend- 
ed by  the  plaintiff  in  their  behalf  and  the 
reasonable  value  of  his  services  performed 
for  their  benefit.  Blondel  v.  Bolander,  80 
Neb.  S31  (114  N.  W.  674). 

II.  LACHES  AND  STALE  DEKAHBS. 

Demurrer  as  means  of  raising  objection  of 

laches,  see  po«;.  8  83. 

Oroonda  and  asMntials  of  bar. 

67.  (1892.)  It  Is  not  the  policy  of  the 
law  to  enforce' stale  claims  which  are  as- 
serted after  the  witnesses  are  dispersed  or 
dead.  Streitz  v.  Hartman,  35  Neb.  406  (53 
N.  W.  215). 

68.  (1895.)  Failure  of  the  injured  party 
to  object  after  knowledge  of  the  wrong  is 
evidence  of  ratification,  and  may,  especially 
when  long  continued,  be  sufficient  of  itself 
to  warrant  a  finding  for  the  party  alleging 
such  fact.  Fitzgerald  v.  Fitzgerald  d  MaU 
lory  Conatruction  Co.,  44  Neb.  463  (62  N.  W. 
899). 

6fl.  (1907.)  No  arbitrary  rule  exists  for 
determining  when  a  demand  becomes  stale, 
or  what  delay  wilt  be  excused,  and  the  ques- 
tion of  laches  Is  to  be  decided  upon  the  par- 
ticular circumstances  of  each  case.  Harri- 
aon  V.  Rice.  78  Neb.  659  (114  N.  W.  151). 

'  Lapse  of  time. 

70.  (1895.)  Mere  lapse  of  time  will  not 
bar  the  right  to  rescind  a  voidable  transac- 
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tlon.  Fitzgerald  v.  .  Fitzgerald  <£  Mallorji 
Construction  Co.,  44  Neb.  463  (62  N.  W. 

899)  . 

71.  (1902.)  Laches  cannot  usually  be 
charged  against  a  party  for  failing  to  bring 
an  action  to  enforce  an  equitable  claim  if  he 
acts  within  the  time  allowed  by  the  statute 
of  limitations  for  commencing  a  correspond- 
ing action  at  law.  Michigan  Trutt  Co.  v. 
City  of  Bed  Cloud,  3  Vnof.  722  (92  N.  W. 

900)  . 

72.  (1906.)  Courts  of  equity  have  Inher- 
ent power  to  refuse  relief  after  undue  and 
inexcusable  delay  Independent  of  the  stat- 
ute of  limltatlone.  Sawtey  v.  Van  Lanken, 
75  Neb.  697  (106  N.  W.  456). 

73.  (1906.)  Where  a  party  protests  or 
objects  against  the  erection  of  a  proposed 
obstruction,  to  the  party  about  to  erect  it, 
and  the  latter  proceeds  over  such  protest 
and  objection  to  complete  the  obstruction,  he 
can  not  compialn  because  the  former  delayed 
ten  days  in  bringing  suit  to  restrain  the  nui- 
sance which  had  been  completed  In  the  fiiean- 
tlme.  BiMchof  V.  Merchanta  Nat.  Bank,  75 
Neb.  838  (106  N.  W.  996). 

74.  (1907.)  Unreasonable  delay  alone, 
Independently  of  any  statute  of  limitations, 
may  operate  as  a  bar  to  equitabie  relief. 
Generally,  however,  when  a  statute  of  limi- 
tations Is  applicable,  lapse  of  time  alone, 
short  of  the  period  of  llmlUtion,  wilt  not 
operate  as  a  bar.  Harriaon  v.  Rice,  78  Neb. 
660  (114  N.  W.  161). 

Excuses. 

76.  (1894.)  The  defense  of  estoppel  by 
laches  or  unreasonable  delay  in  bringing  an 
equitable  suit  is  of  Itself  an  equitable  i!e 
fense,  and  cannot  be  successfully  maintained 
when  it  appears  that  the  delay  complained 
of  as  unreasonable  has  been  caused  by,  or 
contributed  to  by,  the  party  interposing  the 
defense.  Richarda  v.  Hatfield,  40  Neb.  879 
(59  N.  W.  777). 

76.  (1901.)  Laches  cannot  be  predicated 
of  one  whose  delay  is  occasioned  by  constant 
assurances  of  his  resident  i^ent  that  legal 
proceedings  would  be  useless  and  by  fre- 
quent promises  that  payment  will  be  pro-  ^ 
cured  without  such  proceedings.  Gushing 
V.  Bchoenemann,  1  Unof.  482  (96  N.  W. 
346). 

Application  of  doctrine. 

77.  (1894.)  Whether  complainants  in 
equity  have  been  guilty  of  laches  in  not 
suing  sooner  should  be  determined  from  the 
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facts  and  circumstances  of  each  case,  there 
being  no  rule  of  law  governing  such  matters. 
Hichard$  v.  Hatfield,  40  Neb.  879  (59  N.  W. 
777). 

78.  (1906.)  In  applying  the  doctrine  of 
laches  the  true  inquiry  should  be  whether 
the  adverse  party  bas  been  prejudiced  by 
the  delay  in  bringing  the  action  and  whether 
a  reasonable  excuse  Is  offered  for  the  delay. 
Hau  :ey  v.  Fan  Lanken,  75  Neb.  597  (106  N. 
W.  466);  (1907)  HarrUon  v.  Rice,  78  Neb. 
660  (114  N.  W.  151). 

79.  (1907.)  When  the  suit  Is  brought 
Tvituin  the  time  fixed  by  the  analogous 
statute  of  limitations,  the  burden  is  on  de-^ 
fendant  to  show  the  existence  of  circum- 
fitances  amounting  to  laches.  When  the  salt 
:b  brought  after  the  statutory  time,  plaintiff 
must  plead  and  prove  that  laches  does  not 
exist.  Harrison  v.  Rice.  78  Neb.  660  (114 
N.  W.  151). 

m.  FABTIES  AND  PI.EADINO. 
Necessary  parties. 

80.  -  (1905.)  When  two  or  more  parties 
claim  the  ownership  of  a  fund  In  the  hands 
of  a  third,  an  action  in  equity  may  be  main- 
tained to  recover  the  fund  and  to  litigate 
and  determine  the  ownership  of  It,  and  all 
persons  claiming  the  fund  are  necessary  and 
proper  parties  to  the  action.  Conservative 
Savings  <(  Loan  Ass'n  v.  City  of  Omaha,  73 
Neb.  720  (103  N.  W.  286). 

Time  for  filing  answer. 

SI.  (1871.)  Under  the  practice  In  chan- 
cery, before  the  equity  and  common  law  Ju- 
risdiction were  blended  by  the  amendments 
of  the  code  of  civil  procedure,  a  defendant 
liad  until  the  fifth  Monday  after  notice  of 
the  filing  thereof  to  answer  a  supplemental 
bill.   Orr  V.  Orr.  1  Neb.  359. 

Orounds  for  demurrer  to  bill. 

82.  (1897.)  The  code  recognizing  no  dis- 
tinction of  form  between  actions  at  law  and 
suits  in  equity,  the  objection  that  a  petition 
praying  equitable  relief  states  a  case  for  a 
legal  remedy  cannot  be  raised  by  general  de- 
murrer. Lederer  v.  Union  Savings  Bank,  52 
Neb.  133  (71  N.  W.  954). 

83.  (1906).  Where  the  laches  of  the 
'plaintiff  and  the  staleness  of  his  claim  are 

apparent  from  the  petition,  objection  may 
be  taken  by  demurrer.  Hau  ley  v.  Van  Lan- 
ken, 75  Neb.  597  (106  N.  W.  456). 

Issues  and  proof. 

84.  (1871.)  The  plaintiff  In  a  bill  in 
chancery  cannot  go  to  the  answer  for  facts 


which,  by  hla  bill,  he  did  nuc  pnt  In  lame. 

Miller  v.  Finn,  1  Neb.  254. 

IV.  DISMISSAX.  BEFOBE  HEABING. 
InToluntary  dlnnlssaL 

85.  (1902.)  Where  a  bill  discloses  noth- 
ing of  equity  and  still  leas  of  conscience  a 
Judgment  of  the  lower  court  dismissing  sucb 
bin  will  be  affirmed.  Phtrntx  Int.  Co.  v. 
Boehl,  2'Unof.  272  (96  N.  W.  633). 

V.  HEABINQ  AND  SUBMISSION  OF 

ISSUES  TO  JTTBT. 

Submission  of  issues  to  jury. 

86.  (1893.)  A  defendant  In  an  equity 
suit  is  not  entitled,  aa  a  matter  of  ri^t.  to 
a  Jury  for  the  trial  of  a  counterclaim  for 
damages,  which  he  has  voluntarily  pleaded 
in  the  case.  Morrissejr  v.  Broomcl.  37  Neb. 
766  (56  N.  W.  383). 

87.  (1897.)  In  an  equity  case  ibe  trial 
court  may,  in  Ita  discretion.  Impanel  a  jury 
and  submit  such  issues  of  fact  as  it  deems 
expedient.  Omaha  Fire  Ins.  Co.  v.  Thomp- 
son, 50  Neb.  580  (70  N.  W.  30);  (1901) 
Lewis  V.  A'ortA,  62  Neb.  552  (87  N.  W.  331): 
(1902)  Welch  V.  Tippery,  66  Neb.  604  (92  N. 
W.  582). 

88.  (1897.)    In  an  action  in  equity  where 

a  question  as  to  the  value  of  real  estate 
arises,  the  court  is  not  bonnd  to  submit  that 
question  to  a  Jury.  Oliver  v.  iMnxing,  SI 
Nt*(.  818  (71  N.  W.  736). 

89.  (1897.)  The  issues  In  equity  causes 
are,  as  a  rule,  triable  to  the  court  without  a 
Jury.  (Code,  sec.  281.)  Smith  v.  Perry.  52 
Neb.  738  (73  N.  W.  282). 

90.  (1897.)  A  district  court  while  sitting 
as  a  court  of  equity  is  clothed  wiita  the  in- 
herent power  to  submit  to  a  Jury  any  ques- 
tion of  fact  In  the  c%se.  Alter  v.  Bank  of 
Stockham,  53  Neb.  223  (73  N.  W.  667). 

91.  (1901.)  It  is  not  prejudicial  error  to 
submit  to  a  jury,  for  Its  finding  generally, 
questions  of  fact  on  purely  equitable  issues 
raised  by  the  pleadings  In  the  case.  Lewis 
V.  A'ortft,  62  Neb.  552  (87  N.  W.  331). 

92.  (1904.)  Taking  the  verdict  of  a  Jury 
as  to  questions  of  fact  In  case  where  equi- 
table defenses  are  Interposed  is  not  error. 
Humphrey  Hardware  Co.  v.  Herrick,  6  Unof. 
624  (99  N.  W.  233). 

 Inatructions. 

93.  (1906.)  In  the  trial  of  a  suit  to  en- 
force a  contract  to  l>equeatb  property  to  an 
adopted  child  the  functions  of  a  jury,  if  one 
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Is  called,  are  advisory,  only,  and  the  court 

cannot  commit  reversible  error  In  the  giving 
or  refusal  of  Instructions.  Peterson  v.  Es- 
tate of  Bauer,  76  Neb.  652  (111  N.  W.  361). 

—       Conclusiveness  and  effect  of  verdict. 

94.  (1900.)  A  finding  in  an  equity  cause 
whicb  does  not  respond  to  the  Issues,  and 
which  is,  at  plaintiff's  instance,  treated  as, 
and  declared  to'be,  advisory  only,  will  not 
warrant  the  court  In  rendering  a  personal 
judgment  against  the  defendants;  and  In 
such  case  mandamus  wIU  not  lie  to  compel 
the  court  to  render  a  personal  judgment  in 
favor  of  the  plaintiff  on  such  finding.  State, 
ex  rel.  Emerson,  v.  Dickinson,  S9  Neb.  753 
(82  N.  W.  16). 

95.  (1901.)  The  verdict  In  an  equity  case 
on  a  finding  of  fact  Is  advisory  only  and  not 
binding  and  conclusive  on  the  trial  court. 
Bank  of  Stockham  v.  Alter,  61  Neb.  359  (85 
N.  W.  300). 

 Waiver  of  right  to  jury  trial. 

96.  (1902.)  An  order  transferring  an 
action  in  ejectment  to  the  equity  docket  be- 
cause of  equitable  defenses  raised  in  an  an- 
swer, win  not  preclude  the  moving  party 
from  demanding  that  the  purely  legal  Issues 
be  tried  by  jury,  If  his  request  for  a  jury 
trl^l  is  timely  and  Is  insisted  upon.  SrAu- 
'..lacher  v.  Crane-Churvhill  Co.,  66  Neb.  440 
(92  N.  W.  609). 

97.  (1902.)  Where  an  action  in  eject- 
ment has  been  transferred  to  the  equity 
docket,  going  to  trial  upon  all  the  issues, 
without  demanding  a  jury  as  to  any  of  them, 
11  Is  a  waiver  of  a  jury  as  to  that  trial. 
Schumacher  v.  Crane-Churchill  Co.,  66  Neb. 
440  (92  N.  W.  609). 

98.  (1903.)  When,  In  a  suit  in  equity, 
the  plaintiff  tenders  issues  properly  triable 
at  law  and  by  a  Jury  only,  but  which  are 
within  the  jurisdiction  of  the  court,  the  de- 
fendant, upon  raising  such  issues  by  answer, 
may,  if  he  chooses,  demand  a  jury  for  their 
trial,  but  if  he  neglect  so  to  do  he  will  be 
deemed  to  have  waived  his  right.  Horton 
V.  Bimon.  5  Unof.  172  (97  N.  W.  604). 

Findings  by  court. 

99.  (1903.)  A  finding  by  a  trial  court 
"that  there  are  no  equities  with  the  defend- 
ants and  that  all  the  equities  are  with  the 
plaintiffs,"  Is  not  a  finding  of  fact,  but  a 
conclusion  of  law,  and  standing  alone  It  is 
insutnclent  to  support  a  judgment.  Oanow 
V.  Dennv.  68  Neh.  706  (94  N.  W.  959). 

100.  (1903.)    In  case  the  pleadings  are 


sufficient  to  bring  the  subject  matter  before 

the  court,  the  decree  may  not  be  attacked 
collaterally  merely  for  want  of  findings ; 
such  defect  goes  no  further  than  to  render 
the  decree  Irregular  or  erroneous.  Cixek  v. 
Cizek,  69  Neb.  797  (96  N.  W.  657). 

VI.  DSCBEE. 
SudSciency  of  recitals. 

101.  (1903.)  The  description  in  the  de- 
cree, of  the  lands  In  controversy,  held  not 
sufficiently  definite  and  certain.  Egan  v. 
Light,  4  Unof.  127  (93  N.  Vf.  859). 

Interlocutory  decree. 

102.  (1898.)  Where,  after  an  entry  of  an 
interlocutory  decree  finding  a  defendant  en- 
titled to  a  foreclosure  against  property 
which  had  been  conveyed  to  him,  he  with- 
drew his  cross-petition  and  without  objec- 
tion Introduced  additional  evidence  upon, 
and  took  part  In,  the  trial  of  the  issue 
whether  or  not  he  held  the  property  in  dis- 
pute In  fraud  of  the  rights  of  creditors  of 
his  grantor,  he  could  not  complain  that  the 
court  had  no  power  to  enter  a  decree  on  the 
issue  last  indicated  without  formally  setting 
aside  the  Interlocutory  decree  first  entered. 
EJUS  V.  Harris.  56  Neb.  398  (76  N.  W.  898). 

Two  decrees  at  same  term. 

103.  (1901.)  The  rendition  of  two  decrees 
in  a  case  at  the  same  term,  but  not  on  the 
same  day,  is  not  reversible  error  If  the 
rights  of  the  litigants  have  been  correctly 
determined.  Plummer  v.  Park,  62  Neb.  665 
(87  N.  W.  534). 

Becree  on  conditions. 

104.  (1902.)  Where,  on  a  motion  to  make 
a  decree  cbsolute,  whi?h  was  contingent  on 
the  payment  by  the  plaintiff  of  a  certain 
sum  and  the  costs  Id  a  certsln  action,  it  ap- 
peared that  the  plaintiff  had  complied  with 
the  decree  on  his  part,  save  that  through 
oversight  be  had  omitted  to  pay  a  small 
item  of  costs  which  he  thereupon  tendered, 
the  tender  should  have  been  accepted  and 
the  rule  granted.  Commercial  State  Bank 
of  Crawford  v.  Eetchum,  3  Unof.  839  (92  N. 
W.  998). 

105.  (1904.)  When  a  decree  In  equity  re- 
quires the  plaintiff  to  deroslt  money  or  se- 
curities In  court  as  conditions  precedent  to 
enforcing  the  decree  against  the  defendant, 
and  defendant,  within  the  time  limited  for 
making  such  deposit,  appeals  from  said  de- 
cree and  supersedes  the  same,  the  time 
allowed  for  making  the  deposit  Is  thereby 
extended  until  a  like  time  after  the  decree 
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becomes  again  enforceable.  Ruzicka  v. 
Hotovy.  72  Neb.  589  (101  N.  W.  328). 

Ccnformlty  to  pleadings  and  proof  and 

verdict. 

106.  (1895.)  Where  a  defendant  flies  no 
pleading  except  a  demurrer  to  the  petition 
cn  the  gi-ound  that  it  does  not  state  a  cause 
of  action,  otber  defendants  answering  and 
presenting  fsBues,  a  decree  reciting  that  the 
case  vas  beard  on  the  pleadings  and  evi- 
dence, then  finding  the  facta  as  alleged  in 
the  petition  and  granting  to  plaintiff  the  re- 
lief prayed,  will  be  treated  as  an  order  over- 
ruling the  demurrer  and  entering  Judgment 
thereon.  Moore  v.  Eime,  43  Neb.  517  (61 
N.  W.  736). 

107.  (1897.)  Where  issues  in  an  equity 
case  have  been  submitted  to  a  Jury,  the  Judg- 
ment need  not  strictly  conform  to  the  ver- 
dict, but  tbe  court  may,  on  determining 
other  issues,  enter  such  Judgment  as  the 
whole  case  demands.  Omaha  Fire  Ins.  Co. 
r.  Thompson,  50  Neb.  580  (70  N.  W.  30). 

108.  (1898.)  Tbe  findings  and  decree  in 
an  action  in  equity  should  respond  to  all  the 
material  issues  presented  by  tbe  pleadings. 
Clark  V.  Neumann,  56  Neb.  374  (76  N.  W. 
892). 

109.  (1899.)  Decree  In  equity  must  con- 
form to  the  pleading  and  proof.  Host  v. 

Sumner,  57  Neb.  588  (78  N.  W.  264). 

110.  (1903.)  A  prayer  (or  general  equl- 
tible  relief,  coupled  with  that  of  one  for 
specific  relief,  can  not  be  extended  so  as  to 
warrant  tbe  granting  of  relief  not  embraced 

within  and  comprehended  by  the  allegations 
or  fact'  contained  In  the  pleading.  Vila  v. 
Grand  Island  Electric  Light.  Ice  rf  Cold 
L  iorage  Co..  68  Neb.  233  (97  N.  W.  613). 

Tntry. 

111.  •  (1902.)  In  a  suit  for  the  foreclosure 
of  a  mechanic's  Hen.  trial  was  had  to  the 

court,  but  hefore  making  findings  of  fact  or 
pronounoing  Judgment,  the  ('Istrfct  court  ad- 
journed to  a  certain  date  several  days  later, 
and  the  judge  returned  to  his  home  in  an- 
other county.  Court  did  not  reTOUvene  on 
tbe  day  named,  but  on  that  date  tbe  clerk 
received  by  express  from  the  Judge  memo- 
randa of  bis  fln^ingR  and  decree  in  the  case, 
which  he  entered  of  record.  At  the  next 
succeeding  term  an  application  on  tbe  part 
of  defendants  in  the  case  to  correct  the 
record  to  show  that  no  decree  was  in  (act  en- 


tered was  overruled.  Held,  Error.  Comver 
,v.  Wright,  3  Unof.  211  (91  N.  W.  545). 

112.  (1903.)  The  signature  of  tbe  presid- 
ing Judge,  to  a  decree  or  the  record,  is  not 
essential  to  tbe  validity  of  tbe  decree.  Gal- 
lentine  v.  Cummings,  4  Unof.  690  (96  N.  W. 
178). 

Entry  nunc  pro  tunc 

113.  (1902.)  In  deciding  a  motion  for  a 
nunc  pro  tunc  order,  the  district  court  may 
act  upon  any  satisfactory  competent  evidence 
in  support  thereof,  although  minutes  of  the 
proceedings,  or  other  writing  appearing  in 
or  upon  the  records  of  the  court  are  regarded 
as  a  better  class  of  evidence.  Harrig  r.  Jeu- 
nings.  64  Neb.  80  (89  N.  W.  6S5;  97  Am.  St. 
Rep.  635). 

Lien. 

114.  (1904.)  A  decree  wherein  a  party  Is 
directed  to  pay  a  specific  fund  in  bis  bands 
into  court  for  distribution  among  "claimants 
thereto,  will  not  be  held  to  be  a  lien  upoD 
the  real  estate  of  such  party  in  favor  of  tbe 
claimants,  unless  it  is  provided  by  the  decree 
that  tbe  claimants  recover  of  tbe  party  hold- 
ing the  fund,  and  that  In  default  of  payment 
execution  may  issue.  Campbell  v.  A'oyei. 
Norman  A  Co.,  72  Neb.  201  (100  N.  W.  205). 

Collateral  attack. 

116.  (1903.)  Where  the  rourt  bad  Juris- 
diction of  the  parties  and  of  the  snbjea 
matter,  and  euch  subject  matter  was 
brought  before  It  by  tbe  pleadings,  its  decree 
is  not  open  to  collateral  attack,  altbough  the 
Jurisdiction  may  have  been  exercised  and 
the  subject  matter  dealt  with  erroneoo&Iy  or 
irregularly.  Cizeft  v.  Cieek,  69  Neb.  797  (M 
N.  W.  657). 

Action  on  decree. 

116.  (1902.)  One  cannot  malDtain  an 
action  based  solely  on  a  decree  of  the  dis- 
trict court,  in  a  suit  In  equity  to  wUdi  be 
was  not  a  party,  and  which  decree  had  been 
superseded  by  an  appeal  to  tbe  suprenw 
court  at  the  time  his  action  was  commenced, 
where  such  decree  was  not  affirmed  but  vas 
reversed  and  tbe  suit  in  which  it  was  ko- 
dered  was  dismissed  for  want  of  equity- 
Riley  Bros.  Co.  v.  MeHa>  8  UnoL  666  (9S  K. 
W.  91S). 

EROSION. 
See  Water  and  Watercourses,  179. 

ERROR* 
See  Appeai  and  Error, 
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ESCROW. 


ESCAPE. 


Cboss-Refebehcks. 
See,  alBO,  Arrest. 

Attempt  to  escape  as  admission  of  guilt. 
Bee  Criminal  Law,  H  238-241. 

1.  (1886.)  To  consti.ute  an  escape  there 
most  be  an  actual  arrest  and  a  legal  and 


continuing  Imprisonment.  Krum  v.  State, 
19  Neb.  728  (28  N.  W.  278). 

2.  (1896.)  A  sheriff  or  other  officer,  in 
preventing  the  escape  of  a  felon,  may  use 
such  force  as  is  reasonably  necessary,  even 
to  the  taking  of  life.  Lamma  v.  State,  46 
Neb.  236  (64  N.  W.  966). 


ESCHEAT. 


1.  (1876.)  The  administrator  of  the  es- 
tate of  a  decedent  with  no  heirs  can  convey 
no  title  to  such  lands,  and  has  no  right  of 
possession  to  the  same  to  deliver.  State,  ex 
rel.  Roberta,  v.  Reeder,  6  Neb.  208. 

2.  (1876.)  Upon  the  death  of  a  tenant 
In  fee  with  defect  of  heirs  the  title  and 
right  of  possession  to  the  lands,  and  also  to 
his  personal  estate,  eo  iiistanti  vest  in  the 
state,  and  by  the  operation  of  the  laws  of 
this  state  all  such  estate,  real  and  personal, 
immediately  becomes  and  constitutes  a  part 
of  the  general  school  fund  of  the  state. 
State,  ex  rel.  Roberts,  v.  Reeder,  6  Neb.  203. 

3.  (1876.)  By  the  constitution  the  legis- 
lature is  inhibited  from  diverting  such 


school  funds  derived  from  escheats  to  any 
other  special  objects:  and,  therefore,  the 
legislative  act  approved  February  17,  1875, 
vesting  In  trustees  the  escheated  estate  of 
Henry  Hooper,  deceased,  for  a  special  pur- 
pose and  object,  Is  a  nullity.  State,  ex  rel. 
Roberts,  V.  Reeder,  5  Neb.  203. 

4.  (1904.)  Lands  purchased  by  a  county, 
under  the  provisions  of  section  1,  article 
IX,  chapter  77,  Compiled  Statutes,  are  held 
In  trust  for  Itself,  the  state,  and  all  other 
political  subdivisions  entitled  to  any  portion 
of  such  delinquent  taxes.  Such  lands  are 
not  acquired  by  the  state  1^  escheat  or  for- 
feiture, and  do  not  belong  to  the  permanent 
school  fund.  Woodrouffh  v.  DouffUu  County, 
71  Neb.  354  (98  N.  W.  1092). 


ESCROW. 


ANALYSIS. 

Definition,  }  1. 

Sofflclency  of  deposit,  H  2,  3. 
Conditional  delivery,  ||  4-6. 
Fraudulent  or  tmauthorlMd  delivuy,  ||  7-9. 
Actions,  S  10. 


Cboss-Refesencss. 
See,  also.  Deeds. 

Sufficiency  of  grantee's  title  to  entitle  him 
to  sign  for  liquor  license,  see  Intoxicatinff 
lAquora,  140a. 

Definition. 

1.  (1880.)  An  escrow  Is  a  conditional  de- 
livery to  a  stranger,  to  be  kept  by  him  until 
certain  conditions  are  performed,  and  then 
to  he  delivered  to  the  grantee.  Patrick  v. 
McCormidk,  10  Neb.  1  (4  N.  W.  312). 

BnffleiMicy  of  deposit. 

2.  (1888.)  The  leaving  of  a  deed  by  a 
crantor  In  the  hands  of  his  agents,  awaiting 


the  arrival  of  certain  funds  of  the  grantee, 
does  not  make  such  a  deed  an  escrow.  Wier 
V.  Batdorf,  24  Neb.  88  (38  N.  W.  22). 

3.  (1880.)  Depositing  a  deed  in  escrow, 
pending  performance  of  certain  condition 
imposed  upon  the  grantee.  Is  a  sufficient  de- 
livery of  such  deed.  Cotton  v.  Gregory,  10 
Neb.  126  (4  N.  W.  939). 

Conditional  deUvery. 

4.  (1880.)  Where  a  deed  Is  given  to  a 
stranger,  to  be  held  by  him  until  the  grantee 
shall  perform  certain  condlUons  and  the 
deed  is  delivered  without  the  consent  or 
knowledge  Of  the  grantor,  to  the  grantee 
who  wholly  foiled  to  perform  any  of  the  con- 
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dltions,  no  title  passes  to  such  grantee.  Pat* 
rick  V.  KcCormick,  10  Neb.  1  (4  N.  W.  312). 

5.  (1882.)  It  Is  only  where  the  deed  is 
delivered  to  a  third  person,  to  be  held  until 
some  condition  be  performed  on  behalf  of 
the  grantee,  that  it  can  properly  be  said  to 
be  an  escrow.  If  It  be  delivered  to  the  gran- 
tee, although  with  the  understanding  that 
the  wife  of  the  grantor  shall  afterwards 
execute  it  also,  this  being  solely  for  the 
lieneflt  of  the  grantee,  he  may  waive  It,  and 
the  delivery  Is  complete.  Brittain  v.  Work, 
13  Neb.  347  (14  N.  W.  421). 

G.  (1893.)  The  finding  of  the  trial  court, 
that  the  deed  executed  by  the  plalntlCT  and 
deposited  In  escrow  with  a  third  person,  to 
be  delivered  to  the  vendee  on  the  perform- 
ance by  the  latter  of  certain  conditions,  was 
delivered  l-y  the  depository  In  escrow  by  In- 
stnirtions  of  the  vendor  before  the  condi- 
tions of  i!'e  holding  had  been  complied  with, 
considerrd  to  be  sustained  by  the  evidence 
In  the  case.  Eggleston  v.  Pollock,  38  Neb. 
188  (56  N.  W.  805). 

Fraudnlent  or  unauthorised  delivery. 

7.  (1880.)  A  fraudulent  delivery  by,  or 
procurement  from,  the  depository  of  a  deed 
deposited  as  an  escrow  will  not  operate  to 
pass  the  title  even  in  favor  of  a  subsequent 
purchaser  in  good  faith,  without  notice. 
Cotton  V.  Qregory,  10  Neb.  125  (4  N.  W. 
939). 


8.  (1901.)  A  deed  or  other  aimllar  hi- 
strument  placed  in  the  hands  of  a  third  per- 
son for  delivery  to  the  grantee  when  he  shall 
perform  some  condition,  is  not  legally  effec- 
tive, but  Is  a  mere  nullity.  If  delivered  by 
the  depositary,  or  obtained  from  him  in  any 
way,  without  full  compliance  with  the  condi- 
tion specified.  Matteson  v.  Smith,  61  Neb. 
761  (8S  N.  W.  472). 

9.  (1893.)  Where  a  mortgage  is  executed 
and  deposited  In  escrow  with  a  third  person 
to  be  delivered  to  the  mor^gee  on  the  per- 
formance by  the  latter  of  certain  oondiUons, 
the  delivery  thereof  by  the  custodian  to  the 
mortgagee,  without  the  knowledge  or  con- 
sent of  the  mortgagor  before  the  fulfillment 
of  the  conditions  by  the  mortgagee,  will  not 
have  the  effect  to  confer  any  Interest  in  the 
mortgaged  property  upon  the  latter,  or  upon 
an  assignee  with  notice.  A  mortgage  deliv- 
ered to  a  third  party  in  escrow,  to  be  by  him 
delivered  upon  the  happening  of  some  con- 
tingency, or  upon  the  periFormance  of  some 
condition,  does  not  t)ecome  effectual  as  a 
delivered  Instrument  until  such  second  de- 
livery. Roheraon  v.  Beiter,  38  Neb.  198  (5< 
N.  W.  877). 

Actions. 

10.  (1906.)  The  depositary  of  funds  in 
escrow  Is  entitled  to  prove  any  facta  which 
would  defeat  the  plaintiff's  claim  thereto. 
Brockicay  v.  Reynolds,  77  Neb.  225  (109  N. 
W.  154). 


ESTATES. 


ANALYSIS. 


Nature  and  incident*,  1 1. 
Estate  of  inheritance,  S  2. 
Freehold  estates,  S§  3,  4. 
Derivative  estates,  S  5- 
Estate  by  entirety,  §  6. 
Kerger,  S§  7-ie. 

■     Kortgage  and  fee  title, ' 
 Tax  title  and  fee.  I  21. 

Ci|OS8-Rk»''ERENCES. 

See.  also,  Curtesy;  Dower;  Life  Estates, 
Remainders;  Reversions. 

Df cedents'  estates,  see  Descent  and  Dis- 
tribution; Executors  and  Administrators. 

Estates  of  insolvents,  see  Insolvencj/. 

Estates  for  years,  see  Landlord  and  Ten' 
ant. 

Limiting  estate  of  remainder,  see  Re- 
mainders, 1 1. 


1 17-ao. 

Tenancy  in  common,  see  Tenancy  in  Cow 

mon. 

Created  by  wills,  see  Wills. 
Nature  and  Incidents. 

1.  (1891.)  In  Its  broad  sense  the  word 
"estate"  Includes  both  re^l  and  personal 
property,  but  in  its  more  limited  sense  it 
applies  to  land  alone;  and  the  term  is  used 
to  denote  the  quality,  quantity,  and  ext«Bt 
nf  the  Interest  which  the  owner  possesses 
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in  the  land.  Therefore  estates  are  divided 
into  such  as  are  freehold  and  those  leas 

than  a  freehold.  Crawl  v.  Harrington,  33 
Neb.  107  (49  N.  W.  1118). 

Estate  of  inherittuiee. 

2.  (1891.)  An  estate  less  than  a  free- 
hold is  not  an  estate  of  Inheritance.  Crawl 
-v.  Hcrrington,  33  Neb.  107  (49  N.  W.  1118). 

Treehold  estates. 

3.  (1891.)  A  i  freehold  estates  are  of 
Inheritance  except  life  estates.  Crawl  v. 
Harrington.  33  Neb.  107  (49  N.  W.  1118). 

4:  (1898.)  An  estate  less  than  a  free- 
hold is  not  an  estate  of  Inheritance,  and 
a  freehold  estate  is  one  of  which  posses- 
sion,  at  the  common  law,  could  only  he 
given  by  livery  of  seisin.  Hall  v.  Crabb, 
56  Neb.  392  (76  N.  W.  866). 

Derivative  estates. 

5.  (1871.)  Although  it  may  be  true,  in 
the  abstract,  that  a  derivative  title  cannot 
be  better  than  that  from  which  It  came, 
yet  there  are  many  exceptloaa  to  the  rule. 
McAusland  v.  Pundt,  1  Neb.  211  (93  Am. 
Dec.  358). 

Estate  by  enttrety. 

6.  (1900.)  The  common  law  rule  of  es- 
tate by  the  entirety  does  not  obtain  in 
this  jurisdiction.  Kerner  v.  McDonald.  60 
Neb.  663  (84  N.  W.  92;  83  Am.  St.  Rep. 
550). 

Merger. 

7.  (1871.)  There  can  be  no  merger  un- 
less a  grea'er  and  a  less  estate  meet  in  the 
same  person  holding  in  the  same  right;  nor 
where  intervening  rights  or  estates  inter- 
fere nor  whpre  the  Interests  of  the  i»rty 
in  whom  the  estates  meet  so  require.  Mil- 
ler V.  Finn.  1  Neb.  254. 

8.  (1889.)  Where  the  general  owner  of 
real  property  receives  a  deed  therefor  from 
a  person  holding  a  tax  title  to  said  prop- 
erty, the  title  conveyed  by  such  deed  will 
become  merged  in  the  title  of  such  general 
owner.  Wygant  v.  Dahl.  26  Neb.  562  (42  N. 
W.  735). 

9.  (1896.)  Whenever  a  person  aCQUIres 
a  greater  and  lesser  estate  in  the  same 
property  and  there  Is  no  Ictt-vening  estate, 
the  lesser  does  not  further  exist  as  a  sepa- 
rate estate  but  is  destroyed  by  or  Is  con- 
sidered in  law  as  merged  in  the  greater 
but  when.  In  such  a  case,  an  intention  that 
the  estates  remain  separate  and  distinct  is 
expressed  or  may  he  Implied  or  Inferred,  no 


merger  can  ensue  but  the  Intention  will  pre- 
vail, Mathews  v.  Jones,  47  Neb,  616  (66  N. 
W.  622). 

10.  (1898.)  It  is  a  general  rule  that 
where  two  unequal  estates  vest  in  the  same 
person  at  the  same  time,  without  an  Inter- 
vening estate,  the  smaller  Is  thereupon 
merged  in  the  greater.  But  merger  does  not 
always  or  necessarily  result  from  such  a 
coinciding  of  such  estate.  Petersborough 
Savings  Bank  v.  Pierce,  54  Neb.  712  (75  N. 
W.  20). 

11.  (1898.)  Whether  two  estates  will  be 
held  to  have  coalesced  will  depend  upon  the 

facts  and  circumstances  in  the  particular 
case,  the  then  intention  of  the  party  acquir- 
ing the  two  estates,  and  the  equities  of  the 
parties  to  be  affected.  Petersborough  Sav- 
ings Bank  v.  Pierce,  64  Neb.  712  (75  N.  W. 
20). 

12.  (1899.)  Generally,  if  two  unequal 
estates  are  vested  in  the  same  party  at  the 
one  time,  and  there  is  no  intervening  estate, 
the  Inferior  is  merged  In  the  superior.  OoA 
Creek  Valley  Bank  v.  Helmer,  59  Neb.  176 
(80  N.  W.  891). 

13.  (1899.)  The  merger  of  an  inferior 
In  a  superior  estate  Is  not  an  abtiolute  effect 
of  the  vesting  of  the  unequal  titles  in  the 
one  person  at  the  same  time.  Whether 
such  will  be  the  effect  may  depend  upon  the 
Intention  of  the  party  in  whom  the  titles 
appear,  either  as  directly  expressed  on  as 
it  may  be  inferred  or  Implied  from  the 
facts  and  circumstances  of  the  particular 
case.  Oak  Creek  Valley  Bank  V.  Helmer, 
59  Neb.  176  (80  N.  W.  891). 

14.  (1899.)  Whether  a  merger  results 
from  the  possession  by  the  same  person  at 
the  same  time  of  two  estates  of  different 
rank  in  the  same  property  depends  gener- 
ally on  the  intention  of  the  owner.  Long- 
fellow V.  Barnard,  58  Neb.  612  (79  N.  W. 
265;  76  Am.  St.  Rep.  117). 

15.  (1902.)  Where  the  owner  of  real 
estate,  In  whom  apparently  was  merged  the 
lesser  into  the  greater  estate,  treats  the 
two  estates  as  having  coalesced,  and  as- 
sumes to  convey  the  full  estate  to  another, 
this  would  he  conclusive  as  to  him  on  the 
question  of  merger,  which  would  be  held 
irrevocably  to  have  taken  place.  Ames  v. 
Miller,  65  Neb.  204  (91  N.  W.  250). 

16.  (1906.)  There  can  be  no  merger  un- 
less a  greater  and  a  less  estate  meet  in  the 
same  person  holding  In  the  same  right,  nor 
where  Intervening  rights  or  estates  inters 
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fer«,  nor  where  the  iatention  to  keep  the 
esUtes  dlitiact  may  be  Inferred  or  has 
been  expressed.  TopJifF  v.  Bichardaon,  76 
Neb.  114  (107  N.  W.  114). 

—~— Mortgage  and  fee  title. 

17.  (1896.)  Wbere  the  deed  of  the  mort- 
gaged property  to  the  mortgagee  recited 
that  the  title  was  passed  "subject  to  a  mort- 
gage of  $300  which  grantee  hereby  assumes 
and  agrees  to  pay,"  It  was  evident  that  the 
intention  was  to  continue  the  life  of  the 
Hen  of  the  mortgage  and  no  merger  ensued 
as  between  the  parties,  or  against  a  bona 
fide  purchaser  of  the  notes  secured  by  the 
mortgage,  and  the  deed.  If  recorded,  was 
notice  of  the  fact  of  such  intention  to  par- 
ties who  subsequently  purchased  the  prem- 
ises, and  also  afforded  such  notice  to  par- 
ties to  whom  it  was  so  exhibited  as  to  bring 
to  thein  Itnowledge  the  existence  of  the 
clause  in  the  deed,  and  who  afterwards 
boirght  the  property.  Mathevot  v.  Jonet,  47 
Neb.  616  (66  N.  W.  622). 

18.  (1898.)  Where  the  vendee  of  realty 
reconveys  to  the  vendor  who  agrees  to  as- 
sume a  mortgage  oa  the  premises  executed 
by  the  vendee  to  a  third  person,  such  trans- 
action held  to  be  a  merger  of  the  vendee's 
original  mortgage  with  his  fee  title.  Oooa 
V.  Ooos,  57  Neb.  294  (77  N.  W.  687). 

19.  (1902.)  Ordinarily,  when  one  hav- 
ing a  mortgage  on  real  estate  becomes  the 
owner  of  the  fee,  the  former  estate  is 
merged  In  the  latter.  Where,  however,  in 
such  a  case,  an  Intention  of  tl\e  holder  is 


expressed  or  may  be  implied  or  inferred 
that  the  two  estates  sliall  remain  separate 
and  distinct,  the  intention  will  prevail  and 
no  monger  will  result  Amet  v.  MiUtr.  63 
Neb.  204  (91  N.  W.  250);  (1898)  Wyatt- 
Bullard  Lumber  Co.  v,  Bourke,  55  Neb.  ft 
(76  N.  W.  241). 

20.  (1902.)  Under  the  facts  and  dr 
cumstanees  as  disclosed  by  the  record  la 
this  action,  held,  that  the  mortgage  and 
legal  estate  had  merged  into  one  while  held 
by  the  grantor  of  appellee,  and  that  ap- 
pellee, as  a  bona  fide  purchaser,  obtained 
title  to  the  property  divested  of  the  lien  of 
the  mortgage  held  by  appellant  as  assignee, 
who  had  f&Iled  and  neglected  to  have  re- 
corded his  assignment  of  such  mortgage. 
Ames  V.  Miller,  65  Neb.  204  (91  N.  W.  250). 

 Tax  title  and  fee. 

21.  (1906  )  Wher«  .the  holder  of  a  tax 
sale  certificate  purchases  and  takes  from 
the   owner   a   conveyance  of   the  patent 

title,  his  tax  lien  becomes  merged  fn  the 
legal  title  so  conveyed  to  him,  and  he  can- 
not  assert  it  in  hostility  to  the  claim  of  a 
third  party  holding  another  tax  lies 
against  the  premlsea.  Jfeod  v.  Breicer,  77 
Neb.  400  (109  N.  W.  399). 

ESTIMATES. 

For  taxation,  see  TaxaMon^  |{  187-190. 

For  city  contracts,  see  Jfitnioipal  Oerpore- 
tiona.  SI  249-251. 

Of  city  tax,  see  Jfunfefpol  COTporsMosi, 
IS  630-632. 
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Stipulations  and  admissions,  %%%  4. 

H.  BT  DEED. 

Becitals  as  to  estate  or  property  conveyed,  SI  5-9. 
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Assumption  of  incumbrances  by  grantee,  IS  11,  IS. 
Batatea  and  righta  subsequently  aequired,  IS  lS-16. 

HL  EQUITABLE  ESTOPPEI.. 

(A)  Nature  and  essentials  in  general. 

Nature  and  elements  of  estoppel,  SS  16-22. 
Intent  and  knowledge  of  facts,  23-28. 
Beliance  on  adverse  party,  %%  29-33. 
Prejudice  to  person  setting  up  estoppel,  |S  84<4a 
Estoppel  against  estoppel,  §S  41-43. 
Estoppel  against  public  officer,  S  44. 
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(8)  Groands  of  estoppel. 

Inconsistency  of  conduct  and  cl&ima,  (ft  45-48. 
AMumption  of  capacity  or  authority,  SI  49, 49a. 
AsMTtion  of  title,  t  50. 

Claim  or  poaition  in  Judicial  proceeding,  {|  51-57. 
Failure  to  assert  title  or  right,  H  58-61. 
Dlaclalmer,  fiS  63-69. 

Clothing  another  with  apparent  title  or  authority,  70-79. 

Dealing  with  person  asserting  title  or  exerdsing  authority,  ||  80-83a. 

Contracts,  g§  84-90. 

Stipulations,  {91. 

Benditlon  of  bill,  1 92. 

Admlasions,  {|  93,  94. 

Acquiescence. 

 Assent  to  or  ratification  of  acts  of  others  in  general,  §§95-08. 

—  -  -  Assent  to  or  participation  in  judicial  proceedings,  S§99-104b. 
Acceptance  of  benefits,  {(105-115. 

 Permitting  improvements  or  eacpenditure,  116-128. 

Silence,  SS  124-126. 
latches,  §§127, 127a. 
Negligence,  §§  128,  129. 

(C)  Persons  affected  and  matters  precluded. 

Persons  to  whom  estoppel  is  available,  {{  130,  131. 
Persons  estopped,  $g  132,  133. 
Extent  of  estoppel,  (  134. 

(D)  Pleading  and  evidence. 

Necessity  of  pleading  as  defense,  8S  135-140. 
Joinder  with  general  denial,  {{  141. 
Sufficiency  of  pleading,  {{  142,  143. 
"^urden  of  proof,  $  144. 

./eight  and  snffideney  of  evidence,  81 146,  146. 
Questions  (or  Jury,  1 147. 

Cboss-Refebences.  Conclusiveness  of  and  estoppel  by  Judg- 

Estoppel  affecting  particular  rights,  see     ment,  see  Judgments,  38  549-70S. 

specific  topics.  Of  tenant  to  deny  landlord's  title,  see 

Estoppel  to  allege  error,  see  Appeal  and    Landlord  and  Tenant,  89  28-46. 

Error,  {{ 1509-1651.  Estoppel  of  defendant  In  action  on  me- 

Rlght  of  review  as  affected  by  estoppel,     chanlc'B  lien  to  deny  his  title,  see  Mechan- 

see  Appeal  and  Error,  §{  187-207.  ict'  Lien8,  S8  46,  47. 

Of  creditor   to  attack  assignment  for  To  foreclose  mortgage,  see  Mortgages, 

creditors  after  participating  in  proceedings,  $  502. 

see  Asaiffnmenta  for  Benefit  of  .Creditors,  Estopped    to  attaching    assessment  for 

i  136.  street  improvement,  see  Ifunlcipol  Corpora- 

Ot  creditor  to  Impeach  conveyance  of  Hons,  { 517. 

debtor,  by  participating  In  Insolvency  .pro-  Of  owner  of  ^Icultural  land  from  de- 

ceedin^  see  ^udulent  Conv^ances,  SS  taching  same  from  city,  see  Municipal  Cor- 

340-342.  poratioM,  8  72. 

Estopped  to  deny  infancy  as  defense,  see  To  demand  new  trial,  see  New  Trial,  || 
Infants,  (8  4,  5,  9.14. 

To  deny  liability  under  Insurance  policy.       To   deny   partnership,   see  Partnership, 

see  Insurance,  8§  276-357,  418-440.  §  30. 

To  require  adjustment  of  loss  under  In*  To  deny  agent's  authority,  see  Principal 
■urance  policy,  see  Insurance,   {8  448-463.     and  Agents,  {{193-201. 

To  have  default  Judgment  vacated,  see  Of  surety  to  deny  liability,  see  Principal 
Judgment,  {{  82-86.  end  Surety,  {{  61-64. 
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To  object  to  procedure  to  quiet  title,  see 
Quieting  Title,  S| 

To  have  instrumeot  reformed,  see  Refor- 
mation of  Instruments,  §{  22-24. 

To  rescind  coDtract  of  sale,  see  8ale», 
IS  91,  92.  116,  U7. 
To  assert  tax  title,  see  Taxation,  S  733. 

To  restraia  enforcement  of  tax,  see  Tax- 
ation, IS  565-658. 

I.  BT  BBGOBD. 

Pleadings. 

1.  (1894.)  A  party  is  estopped  from  de- 
nying the  truth  of  averments  in  his  own 
pleadings.  Foley  v.  Hottry,  41  Neb.  563  (59 
N.  W.  781).    [Overruled.    43  Neb.  133.] 

2.  (1898.)  A  defendant  signing  and 
verifying  as  plaintiff's  attorney  a  petition 
averring  that  he  owed  plaintiff  a  certain 
sum  and  praying  for  judgment  against  him- 
self cannot,  on  appeal  from  a  decree  as 
prayed,  be  relieved  in  the  supreme  court. 
Troup  V,  Borbach,  58  Neb.  795  (74  N.  W. 
326). 

Stipulatioxis  and  admlasiona. 

3.  (1895.)  A  party  who  signs  In  a  trial 
court  a  stipulation  providing  that  an  Inter- 
locutory order  may  be  reviewed  on  error, 
and  that  a  Judgment  on  the  merits  of  the 
case  be  entered  In  the  error  proceedings.  Is 
not  thereby  estopped  from  attacking  the 
judgment  of  the  appellate  court  (or  want  of 
Juplsdlctiott.  Johnmn  v.  Parrotte,  46  Neb. 
51  (64  N.  W.  363). 

4.  (1901.)  A  party  will  not  be  heard  to 
complain  In  the  supreme  court  of  the  action 
of  the  lower  court  In  the  trial  of  a  civil  cause 
It  the  action  of  the  court  was  by  the  "mu- 
tual agreement"  of  the  parties  to  the  suit. 
Union  yat..Bank  of  Chicago  v.  Touzalin  Im- 
provement Co.,  1  Unof.  116  (95  N.  W.  489). 

n.  BT  SEED. 
SecitalB  a«  to  estate  or  property  conveyed. 

5.  (1884.)  Where  certain  lands  in  an 
addition  to  a  city.,  but  not  platted,  were 

conveyed  by  metes  and  bounds,  one  of  the 
calls  in  the  deed  being  a  certain  number  of 
feet  to  an  alley,  thence  along  said  alley, 
etc.,  there  being  in  fact  no  alley  at  the 
place  indicated,  as  was  well  known  to  the 
purchaseii.  but  a  strip  twenty  feet  In  width 
was  reserved  tor  that  purpose  when  the 
city  In  fact  wag  extended  to  that  point. 
held,  that  the  alley  was  not  a  public  one. 
and  the  purchaser  could  not  enjoin  the 
owner  of  the  fee  from  erecting  bars  across 
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the  same.  Bushman  v.  Oibso%,  15  Neb^  $71 
(20  N.  W.  106). 

6.  (1897.)  In  conveying  a  ward's  tater 
est  In  land  a  guardian,  by  a  deed  purport- 
ing to  convey  the  entire  estate.  Is  estopped 
from  afterward  asserting  bis  own  interest 
in  the  land  as  against  the  purchaser  at  the 
guardian's  sale.  Wells  v.  StecJeelberg,  S2 
Neb.  597  (72  N.  W.  866  ;  66  Am.  St.  Rep. 
629). 

7.  (1897.)  Where  a  father  falsely  alleges 
that  he  is  guardian  (or  an  infant  son  and 
obtains  a  license  to  sell  the  ward's  realty, 
and  executed  a  deed  purporting  to  conyey 
the  fee.  In  an  action  of  ejectment  by  the  son, 
on  attaining  his  majority,  against  the  pnr- 
chaser,  the  father  is  estopped  from  setting 
up  his  life  estate  as  against  the  purchase. 
Wells  V.  Steckelberg,  52  Neb.  597  (72  N.  W. 
862;  66  Am.  St  Hep.  529). 

8.  (1902.)  When  recitals  in  a  deed  tie 
of  the  essence  of  the  contract,  neither  party 

Is  permitted  to  deny  them.  McNaughtonv. 
Burke,  63  Neb.  704  (89  N.  W.  274). 

9.  (1903.)  Whatever  be  the  form  or 
nature  of  the  conveyance  of  real  propertr, 
if  the  grantor  therein  sets  forth  on  the  face 

of  such  instrument,  by  way  of  recital  or 
averment,  either  In  express  terms  or  by 
necessary  implication,  that  he  Is  seized  or 
possessed  of  a  particular  estate  in  tbe 
premises  conveyed,  then  such  grantor  and 
all  persons  claiming  under  him  are  ever 
afterward  estopped  from  denying  that  be 
was  so  seized  and  possessed  at  the  time  he 
made  such  conveyance.  Omaha  B.  d  T.  R. 
Co.  V.  Whitney.  68  Neb.  399  (99  N.  W.  525). 

Description  of  parties. 

10.  (1897.)  The  mere  fact  that  a  gran- 
tor in  a  conveyance  of  a  family  homestead 
Is  described  therein  as  a  single  person,  wlD 
not  estop  the  grantor  from  asserting  the 
homestead  character  of  the  premises  in- 
cluded in  the  conveyance  or  the  right  of 
homestead  therein  as  against  a  grantee  or 
mortgagee.  France  v.  Bell,  52  Neb.  57  (71 
N.  W.  984). 

Assumption  of  Incumbrances  by  grantee. 

11.  (1901.)  Where  property  Is  con- 
veyed "subject  to  incumbrances,"  generally, 
the  grantee  Is  not  estopped  from  assertlnf 
the  invalidity  of  an  apparent  Hen.  Bettf 
V.  City  of  Hattinga,  63  Neb.  26  (88  N.  W 
139). 

12.  (1904.)  A  grantee  who,  by  valid 
contract,  has  assumed  and  agreed  to  pay  an 
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apparent  Uen  upon  real  estate  as  a  part  of 
the  purchase  price  therefor,  cannot  have 
her  title  quieted  against  such  lien  on  the 
ground  that  it  was  not  an  enforceable  lien 
i  gainst  her  grantor.  McGregor  v.  Eastern 
Bldg.  (£  Loan  Att  n,  &  Unof.  563  (99  N.  W. 
509). 

Estates  and  rights  subsequently  acquired. 

13.  (1898.)  Whatever  be  the  form  or 
nature  of  the  eonvejrance  cf  real  property. 
If  the  grantor  therein  sets  forth  on  the  face 
of  such  Instrument  by  way  of  recital  or 
averment,  either  in  express  terms  or  by 
necessary  implication,  that  he  is  seized  or 
possessed  of  a  particular  estate  in  the  prem- 
ises  conveyed,  then  such  grantor  and  all 
persons  claiming  under  him  are  ever  after- 
ward estopped  from  denying  that  he  was  so 
seized  and  possessed  at  the  time  he  made 
such  conveyance.  Suctt  an  estoppel  oper- 
ates upon  the  estate  and  binds  an  after- 
acquired  title  as  between  parties  and 
privies.  Bagentick  v.  Castor,  63  Neb.  495 
(73  N.  W.  932). 

14.  (1898.)  In  1887  the  children  of 
George  H.  Ohler.  believing  him  dead,  par- 
titioned among  themselves  his  real  estate, 
by  quitclaim  deeds  from  one  to  another, 
each  deed  reciting  ttiat  the  grantor  "being 
one  of  the  three  hdrs  of  Geoi^e  H.  Ohler." 
In  1891  Ohler  died  owning  this  real  estaM 
and  it  descended  to  his  heirs,  the  three 
children  who  had  already  partitioned  it. 
Held,  That  the  recital  in  the  quitclaim 
deeds,  "being  one  of  the  three  heirs  of 
George  H.  OhIei%"  was  not  a  mere  detcrip- 
tio  peraontB  of  the  grantor,  hut  an  assertion 
by  snch  grantor  that  be  was  then  an  heir 
at  law  of  Ohler;  and  the  grantors  had  by 
such  recital  estopped  themselves  and  those 
claiming  under  them  from  asserting  that 
they  were  not  heirs  of  George  H.  Ohler  in 
1887,  and  from  asserting  the  title  to  the 
land  which  they  acquired  by  his  death  In 
1891.  against  the  grantees  In  said  quitclaim 
deeds  and  those  claiming  under  them. 
Hagentick  v.  Castor,  53  Neb.  495  (73  N.  W. 
932). 

15.  (1902.)  Where  one  is  entitled  to  a 
patent  to  land  from  the  United  States,  but 
before  it  issues,  conveys  the  land  to  another 
fcy  deed  purporting  to  convey  the  fee,  and  a 
patent  subsequently  issues  to  such  grantor 
for  the  land,  he  will  not  be  heard  to  assert 
title  under  such  patent,  as  against  such 
grantee.  Lyon  v.  Gombert,  63  Neb.  630  (88 
N.  W.  774). 


m.  EQXriTABLB  ESTOPPEL. 
A.  Nature  and  Essentials  in  General. 
Nature  and  elemants  of  estoppeL 

16.  (1878.)  Cienerally,  whether  acta  or 
admissions  of  a  party  shall  operate  by  way 

of  estoppel  or  not,  must  depend  upon  the 
circumstaDces  of  each  case,  and  therefore 
there  can  be  no  fixed  and  settled  rules  of 
general  application  to  regulite  estoppel  tn 
pais,  as  in  technical  estoppels.  Campbell  v. 
Nesbitt,  7  Neb.  300. 

17.  (1892.)  Estoppel  will  not  supply  the 
want  of  power,  or  make  valid  an  act  pro- 
hibited by  express  provision  of  law.  Whit- 
lock  V.  Ootson,  35  Neb.  829  (53  N.  W.  980) ; 
(1906)  Weatherington  v.  StnUH,  77  Neb.  363 
(109  N..W.  381). 

18-20.  (1897.)  Where  one  of  two  innocent 
persons  must  suffer  it  should  be  that  one 
who  misled  tlie  other  into  the  contract. 

Missouri  P.  R.  Co.  v.  Crowell  Lumber  £ 
Grain  Co.,  51  Neb.  293  (70  N.  W.  964); 
(1897)  Por(er  v.  Ourada,  51  Neb.  510  (71 
N.  W.  52);  (1904)  Humphrey  Hardtoare  Co. 
V.  Herrtck,  72  Neb.  878  (101  N.  W.  1016). 

21.  (1906.)  The  doctrine  of  estoppel  by 
construction   is   well   established   In  this 

.  state.    Royal  Highlandera  v.  State,  77  Neb. 
18  (108  N.  W.  183). 

22.  (1907.)  To  constitute  an  equitable 
estoppel,  there  must  exist  a  false  repre- 
sentation or  concealment  of  material  facts; 
it  must  have  been  made  with  knowledge, 
actual  or  constructive,  of  the  tacts;  the 
party  to  whom  it  was  made  must  have  been 
without  itnowledge  or  the  means  of  knowl- 
edge of  the  real  facts;  it  must  have  been 
made  with  the  intention  that  It  should  be 
acted  upon;  and  the  party  to  whom  it  was 
made  must  have  relied  on  or  acted  upon  It 
to  his  prejudice.  Walker  v.  Ehretman,  79 
Neb.  776  (113  N.  W.  218). 

Intent  and  knowledge  of  facta.  ■ 

23.  (1893.)  Knowledge  of  the  existence 
of  a  right  or  defense,  and  the  intention  to 
relinquish  it,  must  concur  in  order  to  estop 
a  party  by  waiver.  Henry  <£  Coatatnorth 
Co.  V.  Fitherdick,  37  Neb.  207  (55  N.  W. 
643);  (1894)  Hamilton  v.  Home  Fire  Zns. 
Co.,  42  Neb.  883  (61  N.  W.  93). 

24.  (1893.)  Estoppel  cannot  be  grounded 
on  silence  unless  there  Is  both  the  specific 
opportunity  and  the  apparent  duty  to  speak; 
the  party  omitting  to  speak  must  know  that 
another  is  acting  or  about  to  act  in  relian(» 
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thereon.  Sckarman  v.  Scharmati,  38  Neb. 
39  (66  N.  W.  704);  (1901)  Smith  v.  White, 

62  Neb.  56  (86  N.  W.  930). 

-25.  (1894.)  To  constitute  an  equitable 
estoppel  by  silence  or  acquiescence.  It  must 
be  made  to  appear  that  the  facts,  apon 
which  it  is  sought  to  make  the  estoppel 
operate,  vere  known  to  the  party  against 
whom  the  estoppel  Is  urged  and  unknown 
to  tbe  party  urging  It  Noih  v.  Bakery  40 
Neb.  294  (68  N.  W.  706). 

36.  (1896.)  To  constitute  an  estcvpel 
in  pais  the  person  sought  to  be  estopped 
must  have  conducted  himself  with  the  In- 
tention of  influencing  the  conduct  of  an- 
other, or  with  reason  to  believe  his  conduct 
would  influence  the  other's  conduct.  Incon- 
sistently with  the  evidence  he  proposes  to 
give.  Burk€  V.  Utah  Nttt.  Bamk,  47  Neb. 
247  (66  N.  W.  295). 

27.  (1902.)  An  estoppel  by  representa- 
tions does  not  artee,  where  there  Is  no  In- 
tention and  oouid  be  no  reasonable  expec- 
tation, that  such  repreaentation  was  to  be 

acted  upon.  Laing  v.  Bvant^  64  Neb.  464 
(90  N.  W.  246). 

28.  (1903.)  An  estoppel  mv  be  bind- 
ing and  effectaa),  even  thonglk  there  was 
no  Intention  to  deceive,  and  it  is  not  neces- 
sary for  the  holder  of  an  adverse  Interest 
to  deny  hts  Interest,  or  expressly  declare 
his  intention  to  abandon  It  hr/dUOa  v.  QiU, 
68  Neb.  273  (94  N.  W.  109). 

Bellanee  on  adTerse  party. 

29.  (1899.)  A  party  Is  not  estopped  by 
his  acts  or  omissions  which  were  in  no 
manner  or  degree  an  element  of  or  induce- 
ment to  the  acts  of  the  one  who  seeks  to 
Invoke  the  estoppel.  Oak  Creek  Vatley 
Bank  V.  Belmer,  69  Neb.  176  (80  N.  W. 
891). 

30.  (1899.)  Where  credit  was  not  ob- 
tained on  the  faith  of  property  conveyed  by 
an  insolvent  husband  to  his  wife,  there  is. 
in  an  action  by  a  creditor,  no  basis  for  an 
estoppel  against  her  assertion  of  ownership 
of  such  property.  Dunn  v.  Bozarth,  69  Neb. 
244  (SO  N.  W.  811). 

SI.  (1901.)  In  order  to  estop  a  party 
by  mere  Silence,  it  must  appear  that  the 
person  claiming  the  beneflt  of  the  estoppel 
was  Ignorant  of  the  rights  of  the  party 
against  whom  the  estoppel  Is  alleged.  Union 
State  Bank  v.  Button,  62  Neb.  664  (87  N. 
W.  533). 


32.  (1902.)  It  is  Of  tbe  ease&ce  of  es- 
toppel tliat  the  estivpd  asserter  baa  relM 
to  his  disadvantage  upon  the  conduct  or 
silence  of  the  other  party.  Decker  r. 
Decker,  64  Neb.  239  (89  N.  W.  795). 

33.  (1903.)  Whatever  a  man's  real  in- 
tention may  be,  if  be  so  conducts  biiaself 
that  a  reasonable  man  would  take  the  act 
or  representation  to  be  true,  and  beliere 
that  It  was  made  to  be  acted  on.  and  he  did 
act  upon  it  as  true,  the  party  making  tbe  rep- 
resentations will  be  precluded  from  contest- 
ing their  truth.  Lydtcle  v.  GiU,  68  Xeb.  27) 
(94  N.  W.  109). 

Prejudice  to  person  setting  up  estoppel 

34.  35.  (1879.)  It  is  a  firmly  established 
rule  that  when  one.  by  his  words  or  con- 
duct, wilfully  causes  another  to  believe  ii 
the  existence  of  a  certain  state  of  things, 
and  induces  him  to  act  on  that  t>elief  eo  u 
to  alter  his  own  previous  position,  the 
former  is  concluded  from  averring  i^alu: 
tbe  latter  a  dlCTerent  state  of  things  as  ex- 
isting at  tbe  same  time.  Qrant  v.  Cropsfv- 
8  Neb.  205;  (1884)  A-euTwion  o.  MueUer.  IS 
Neb.  523  (20  N.  W.  843);  (1894)  Cain  r. 
Boiler,  41  Neb.  721  (60  N.  W.  7);  (18W» 
firou-n  V.  Eno.  48  Neb.  538  (67  N.  W.  434): 
(1906)  Laraon  v.  Anderson,  74  Keb.  361 
(104  N.  W.  925). 

36,  37.  (1896.)  To  create  an  estoppel  ii 
|Mi<«  the  party  In  whose  tevor  the  estoppd 
operates  must  have  altered  his  poeitioa  ti 
reliance  upon  tbe  words  or  conduct  of  the 
party  estopped.  Linf^onner  v.  Ambtar.  44 
Neb.  316  (62  N.  W.  486). 

38.  (1902.)  The  silence  of  one  psrty 
does  not  operate  as  an  estoppel  in  hvor  «s 
another,  unless  It  appear  that  sndi  other 
party  has  been  induced  thereby  to  rbaoge^ 
his  position  to  his  Inury.  Columiiu  State 
Bank  V.  Carrig,  '3  Unof.  592  (92  N.  W.  324>. 

39,  40.  (1906.)  Where  one  by  hts  conduct 
induces  another  to  act  on  the  suivositian 
that  certain  conditions  exist,  he  will  not  be 
heard  to  deny  the  existence  of  snch  cooili- 
tions  where  the  other  would  be  prejndured 
by  such  denial.  Anthet  v.  8chrot4er.  7^ 
Neb.  172  (103  N.,W.  1072). 

Estoppel  i^rainst  sstoppeL 

41.  (1871.)  Every  eBt<9pel  ou^t  to  b» 
reciprocal,  that  is.  to  hind  both  psities. 
Towaley  r.  Johnson,  1  Neb.  95. 

42.  (1882.)  It  is  of  the  enesce  of  mm. 
estc^pel  tl»t  it  be  mutual.  Ton  Bktel  *. 
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Buffalo  County.  13  Neb.  10»  (18  N.  W.  19; 
42  Am.  St.  Rep.  763). 

43.  (1894.)  The  defense  of  estoppel  by 
laches  or  unreasonable  delay  in  bringing 
aa  equitable  suit  is  of  Itself  an  equitable 
defense,  and  cannot  be  successfully  main- 
tained when  It  appears  that  the  delay  com- 
plained of  as  unreasonable  has  been  caused 
by,  or  contributed,  ta  by,  tlje  party  inter- 
posing the  defense.  Kivhartls  v.  Hatfie^ 
40  Neb.  879  (69  N.  W.  777). 

Estoppel  against  public  office. 

44.  (1901.)  The  rule  of  estoppel  in  pai» 
will  not  ordinarily  apply  to  the  acts  of  mu- 
nicipal officers.  Philadelphia  Mortgage  d 
Trust  00.  V.  City  of  Omaha,  63  Neb.  280 
(88  N.  W.  623;  93  Am.  St.  Rep.  442;  67  L. 
R  A.  160). 

B.  Qrounds  uf  Bstt^peL 
Xnconsistency  of  conduct  and  claims. 

45.  (1891.)  A  party  who  refuses  toper- 
form  a  contract  fttr  a  stated  reason  cannot, 
after  suit  commenced,  be  heard  to  adopt  a 
different  reason.  BaiJou  v.  Bherwood,  32 
Neb.  666  (49  N.  W.  790,  50  N.  W.  1131). 

46.  ( 1898 . )  A  national  bank  baring 
f^ven  a  transaction  the  form  of  one  with 
an  individual  for  the  purpose  of  evading 
the  liabilities  peculiar  to  national  banks, 
cannot  be  heard  to  assert  its  true  nature 
for  the  purpose  of  evading  the  Uabilitlee 
attaching  to  individuals  and  of  claiming 
the  prlTlleges  of  national  banks.  Qadaaen 
V.  Thrush,  66  Neb.  665  (76  N.  W.  1060). 

47.  (1899.)  Where  a  party  gives  a  rea- 
-son  for  his  decision  and  conduct  touching 
anything  involved  in  a  controversy,  he  Is 
«8topped,  after  UtlgaUon  has  begun,  from 
changing  his  ground  and  putting  his  con- 
duct on  another  and  dilCerent  consideration. 
Frenzer  v.  Dufrene,  58  Neb.  432  (78  N.  W. 
719);  (1900)  State,  ex  rel.  Beth  Thomas 
■Clock  Co.,  V.  County  Commissioners  of  Cass 
county,  60  Neb.  666  (83  fi.  W.  733) ;  (1904) 
Hixson  Map  Co.  v.  Nebraska  Post  Co.,  6 
Unof.  888,  (98  N.  W.  872);  (1906)  First 
State  Bank  of  Overton  v.  Stephens  Bros., 
74  Neb.  616  (106  N.  W.  43). 

48.  (1900.)  The  assignor  of  a  partly  ex- 
ecu  ted  contract  of  purchase  of  lumber  who 
conditions  that  the  assignee  shall  at  once 
make  settlement  of  the  account  of  lumber 
already  delivered  is.  estopped,  in  an  action 
against  him  for  an  unpaid  balance,  to  set  up 
-as  a  set-ofC  a  claim  due  from  the  assignee. 


Blue  Valley  Lumber  Oo.  v.  Conro,  61  Neb. 
39  (84  N.  W.  402). 

Assumption  of  capacity  or  authority. 

49.  (1906.)  One  cannot  attack  the  va- 
lidity of  a  delegate  meeting  of  a  society 
where  he  participates  in  the  meeting  and 
becom«t  a  candidate  for  one  of  the  offices 
to  be  filled.  Burdick  v.  Sons  and  Daughters 
of  Protection,  75  Neb.  460  (106  N.  W.  466). 

49a.  (1907.)  By  correspondence,  plain- 
tiffs, who  &TB  real  estate  brokers,  arranged 
witb  a  landowner  for  a  sale  of  his  land  to 
a  stranger,  and  during  the  negotiation  de- 
manded a  certain  sum  as  their  commis- 
sion, which,  upon  consummation  of  the  sale, 
was  paid  to  them.  Held,  That  the  plain- 
tiffs will  not  be  heard  to  say  tiiat  they  were 
not  the  agents  of  the  vendor.  Northup  v. 
Bathrick,  80  Neb.  86  (113  N.  W.  808). 

Assertion  of  title. 

.50.  (1888.)  A  bailee  of  she^p  who,  for 
the  purpoee  of  obtaining  credit  for  mer- 
chanidlse,  informs  the  merchant  that  he 
owns  the  sheep,  is  estopped  to  atl^  that 
he  has  no  interest  therein  subject  to  levy 
on  an  execution  on  a  Judgment  for  the 
value  of  the  merchandise  furnished  him. 
Towne  V.  Bparks,  23  Neb.  142  (36  N.  W. 
375). 

Claim  or  position  in  Jadldal  proceeding. 

51.  (1883.)  When  a  party  appeals  from 
a  Judgment  of  a  Justice  of  the  peace,  his 
undertaking  executed  In  conformity  to  the 
statute  estops  him  to  deny  that  he  had 
taken  an  appeal  In  an  action  brought  on 
the  undertaking.  Ovdtner  v.  KilpatrUsk,  14 
Neb.  347  (16  N.  W.  708). 

62.  (1892.)  When  the  authorltira  of  a 
city  change  the  grade  of  a  st^et,  appolnC 
appraisers  to  assess  the  damages  of  abutting 
owners,  and  confirm  the  award  when  re- 
turned, the  city,  on  the  trial  of  an  appeal 
taken  by  the  landowner  from  the  assess- 
ment of  damages,  cannot  urge  defects  and 
trregularltlra  In  its  own  proceedings  in 
changing  the  grade,  to  defeat  a  recovery. 
Second  Congregational  Church  Society  v. 
City  of  Omaha,  35  Neb.  103  (62  N.  W.  829). 

63.  (1894.)  Where  the  owner  of  a  Judg- 
ment, that  has  been  paid,  causes  an  execu- 
tion to  issue  against  real  estate  of  the 
debtor  and  a  sale  and  conveyance  of  the 
same,  no  release  of  the  Judgment  having 
been  recorded.  In  an  action  for  damages 
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the  ownen  of  tbe  Judgment  Is  estopped  from 
execution  sale  and  the  proceedings  subse- 
quent thereto  were  void!  Pope  v.  Bentter, 
42  Neb.  804  (60  N.  W.  561;  47  Am.  St.  Rep. 
703). 

54.  (1895.)  An  attachment  haTlng  been 
IsBiAd  against  a  defendant,  the  plaintiff 
claiming  to  have  acquired  a  Hen  by  virtue 
of  a  garnishment  founded  upon  averments 
that  the  garnishee  had  property  of  the  de- 
fendant in  hla  possession,  cannot  be  heard 
to  insist  that  the  defendant  Is  without 
standing  to  move  a  discharge  of  the  attach- 
ment because  in  fact  he  had  no  Interest  In 
the  property.  Kilpatricle-Koch  Dry  Gooas 
Co.  V.  Bremers,  44  Neb.  863  (62  N.  W.  IIOS). 

56.  (1896.)  Aplalntiffl  who  hasattached 
property  as  the  property  of  defendants  and 
obtained  writs  of  garnishment  to  Issue  on 
allegations  that  the  garnishee  named  has 
in  his  possession  property,  etc.  owned  by  or 
l>elonglng  to  the  defendants,  will  not  be 
heard  to  assert  that  defendants  have  not 
Bufflclent  Interest  to  be  allowed  to  defend 
the  attachments.  Dayton  8pice-MiU$  Co.  v. 
Sloan,  49  Neb.  622  (68  N.  W.  1040). 

56.  (1901.)  An  offer  to  prove  payment 
Is  not  in  every  case  an  Implied  admission 
that  the  plaintiff  once  had  an  actionable 
demand;  Its  purpose  may  be  to  prove  that 
a  right  of  action  never  existed.  Barker  v. 
Wheeler,  62  Neb.  150  (87  N.  W.  20). 

57.  (1903.)  Where  appellee  procured  a 
dismissal  of  the  appeal  on  the  grownd  that 
the  uniiertaking  was  void,  he  Is  estopped 
to  afterwards  maintain  a  suit  on  such  un- 
dertaking. United  Btateg  Fidelity  A  Guar- 
anty Co.  V.  EitenKein^er,  70  Neb.  144  (97 
N.  W.  227;  113  Am.  WL  Rep.  783) 

Failure  to  assert  title  or  right. 

*  58.  (1876.)  Where  the  purchaser  of  a 
bill  of  lumber  of  a  certain  "quantity  an'd 
quality"  receives  the  lumber  and  gives  a 
note  in  settlement  of  the  balance  due  there- 
for, he  is  estopped  from  claiming  damages 
for  want  of  "quantity  and  quall^,"  no 
fraud  or  mistake  being  alleged.  Bollty  v. 
Lyman,  4  Neb.  429. 

59.  (1889.)  A  mortgagee  of  chattels  who 
stands  by  and  knowingly  permits  the  goods 
to  be  sold  is  estopped  to  afterwards  assert 
bis  title  thereto.  Qillilan  v.  Kendall,  26 
Neb.  82  (42  N.  W.  281;  18  Am.  St.  Rep. 
766). 

60.  (1896.)  Failure  of  a  city  to  levy 
taxes  during  three  years  after  a  plat  was 


vacated  does  not  estop  the  city  from  mik- 
ing a  subsequent  levy.   Ker$hav  v.  /oum. 

49  Neb.  467  (68  N.  W.  616). 

61.  (1903.)  Owners  of  land  who  lure 
.given  quitclaim  deeds  to  all  their  IntereK 

In  the  land,  and  have  suffered  a  decTH  in 
partition  against  them  that  their  grantee 
holds  title  to  the  land  so  conveyed  and  tiave 
allowed  in  such  action  of  i>artition  one-third 
of  tbe  net  proceeds  of  the  sale  to  be  paid  lo 
the  purchaser  of  the  dower  estate,  to  be 
held  by  blm  during  the  life  of  tbe  dowena. 
are  estopped  to  assert  any  claim  aecmiBg 
before  the  partition  proceedings  to  the  iv- 
version  of  the  dower.  Curti*  v.  Zatactm. 
67  Neb.  183  (93  N.  W.  400). 

Disclaimer. 

62.  (1877.)  If  the  cashier,  on  Inquiry 
by  a  surety  who  is  not  an  officer  of  ihe 
bank,  states  that  the  note  upon  which  he  is 
surety  has  been  paid  by  the  principal,  the 
bank  is  estopped  from  denying  the  truth 
of  such  statement,  when  to  do  so  woald 
entail  a  loss  upon  the  surety  MenAantt 
Bank  V.  Rudolf,  5  Neb.  S27. 

63.  (1887.)  Where  the  president  at  a 
bank  without  authority  disposes  of  the 
property  of  the  bank,  and  the  hank  Is 
thereby  damaged,  and  for  the  purpose  of 
making  good  the  loss,  either  temporarily  or 
permanently,  transfers  to  the  bank  prom- 
issory notes  held  by  him  in  an  amount 
equal  to  the  loss  sustained;  and  wbere 
afterwards  he  disposes  of  his  interest  is 
the  bank  and  Induces  others  to  pnrcbsse  a 
controlling  interest  In  the  stock  upon  tbe 
representation  that  he  has  no  demand 
against  the  bank,  he  cannot  afterwards  re- 
cover of  the  bank  the  amount  of  the  notes 
transferred  to  it  for  the  purpose  of  msk- 
fng  up  tbe  deficiency  caused  by  the  toss  re- 
sulting from  the  sale  of  the  bank's  prop- 
erty. First  Nat.  Bank  v.  Lucat,  21  Nek  tS6 
(31  N.  W.  805).  ^ 

64.  (1889.)  An  attorney  selling  real  es- 
tate for  his  client,  and  representing  tht 
title  to  be  good,  which  representation  is  re- 
lied on,  cannot  thereafter  assert  title  is 
himself  to  any  of  the  real  estate  so  sold. 
Little  V.  aUea,  26  Neb.  313  (41  N.  W.  18S). 

65.  (1889.)  One  who,  acting  as  ageat 
for  his  father,  makes  representations  and 
statements  concerning  lands,  whereby  an- 
othen  is  induced  to  purchase  the  Cither^ 
interest,  in  good  teitli  and  for  nlno.  Iw  is- 
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estopped  from  afterwards  setting  up  a  su- 
perior title  In  himselC.  Wise  v.  Newatnejf, 
26  Neb.  88  (42  N.  W.  339). 

66.  (1892.)  -One  who,  by  wilfully  stat- 
ing to  another  that  he  does  not  own  certain 
property,  leads  the  latter  to  purchase  It,  is 
estopped  from  averring  a  different  state  of 
facts.  Blodgett  v.  McMurtry,  34  Neb.  782 
(52  N.  W.  706).  ' 

67.  (1894.)  Where  a  seller  of  goods, 
which  had  been  purchased  from  him  by 
fraudulent  representatives  of  the  buyer 
that  he  was  a  member  of  a  certain  firm, 
told  a  creditor  of  the  buyer  that  be  had  no 
elalm  on  the  goods  but  proposed  to  look  to 
the  firm  for  payment,  and  such  creditor  re- 
lying on  such  statement  sued  out  an  attach- 
ment, the  seller  Is  estopped  to  afterwards 
claim  that  he  had  not  parted  with  the  title. 
Kirkendall,  Jones  d  Co.  v.  Daoia,  41  Neb. 
285  (59  N.  W.  915). 

68.  (1894.)  One  who  Is  a  mere  licensee 
without  consideration  of  a  barn  to  store 
broom  corn,  promising  to  vacate  for  a  pros- 
pective purchaser.  Is,  in  an  action  of  re- 
plevin by  such  purchaser,  estopped  to  claim 
a  right  of  possession  of  the  barn.  Jameam 
V.  Kent,  42  Neb.  412  (60  N.  W.  879). 

69.  (1905.)  The  owner  of  a  remainder 
who  induces  a  person  to  purchase  the  prop- 
erty from  a  life  tenant,  by  a  representation 
that  the  latter  cou  Id  convey  a  compi  ete 
title,  is  estopped  to  afterwards  dispute  the 
purchaser's  title.  Larson  v.  Anderton,  74 
Neb.  361  (104  N.  W.  925). 

Clothing  another  with  apparent  title  or 
authority. 

70.  (1874.)  When  a  husband  and  wife 
convey,  by  an  absolute  deed,  certain  lands 

to  another  to  secure  a  debt  owing  by  them, 
and  the  land  Is  sold  by  the  grantee  with 
consent  of  the  husband  and  wife,  after  the 
husband's  death  the  wife  Is  estopped  to 
deny  the  validity  of  the  sale.  Wamiley  v. 
Crook,  3  Neb.  344. 

71.  (1880)  Where  an  agent  of  a  rail- 
road issues  a  bill  of  lading  for  five  cars 
of  wheat  when  in  fact  only  one  or  two  cars 
were  actually  shipped,  as  against  a  bank 
that  discounted  and  paid  the  bill  of  lading, 
the  railroad  company  Is  estopped  from  de- 
nying It  had  received  the  five  cars  of  wheat. 
Sioux  City  d  P.  R.  Co.  V.  First  Ifat.  Bank, 
10  Neb.  556  (7  N.  W.  311;  35  Am.  Rep  488). 

72.  (1886.)  Where  one  of  two  innocent 
persons  must  suffer  by  the  fraud  of  a  third, 
be  who  trusted  the  third  person  and  placed 


the  means  In  his  hands  to  commit  the  wrong 
must  bear  the  loss.  Hansen  v.  Berthelsen, 
19  Neb.  483  i27  N.  W.  423). 

73.  (1890.)  The  execution  of  assign- 
ments of  land-grant  contracts  In  blank,  no 
assignee  being  named  therein,  and  the  de- 
livery thereof  to  a  broker,  does  not  estop 
the  owner  from  claiming  the  same  as 
against  one  to  whom  the  broker  wrongfully 
pledged  them.  Folaom  v.  McCague,  29  Neb. 
124  (45  N,  W.  269). 

74.  (1893.)  The  fact  that  the  holder  of 
land  contracts  assigned  them  to  her  son  as 
security  for  a  loan,  such  assignments  not 
being  recorded,  and  the  mother  remaining 
in  possession  of  the  land,  does  not  estop  her 
from  denying  that  such  assignment  was  ab- 
solute, as  against  a  creditor  of  the  son,  al- 
though her  son,  without  her  knowledge 
had,  before  the  assignment,  obtained  the 
credit  by  representing  4hat  he  owned  the 
land.  Schannan  v.  Bcharman,  38  Neb.  39 
(56  N.  W.  704). 

75.  (1896.)  Where  one  of  two  Innocent 
persons  must  suffer  through  the  misfeas- 
ance of  the  i^nt  of  one,  that  one  who  has 
placed  the  agent  in  a  position  to  perpetrate 
the  fraud  must  suffer.  City  Nat.  Bank  of 
Hastings  v.  Thomoi,  46  Neb.  861  (65  N.  W. 
895);  (1896)  Bult  v.  Mitchell,  47  Neb.  647 
(66  N.  W.  632). 

76.  (1903.)  The  defendant  In  error  gave 
his  married  daughter  possession  of  certain 
domestic  animals  for  use  in  her  family: 
some  months  thereafter  the  daughter  and 
her  husband  separated,  after  which  the  hus- 
band sold  the  animals,  representing  to  the 
purchaser  tbat  he  was  the  owner.  Held, 
That  defendant  in  error  was  not  estopped 
from  reK^lalmlng  the  animals  in  the  ab- 
sence of  proof  that  his  son-in-law  was  claim- 
ing to  own  the  property  and  by  his  acts, 
<M)nduct  or  declarations,  causing  the  public 
to  believe  tbat  he  was  such  owner  and  tbat 
such  facts  were  brought  to  the  knowledge 
of  defendant  In  error  prior  to-  a  sale  being 
made.  McOinley  v.  Brechtel,  4  tJnoC  662 
(95  N.  W.  32). 

77.  (1905.)  Where  an  Indorsee  of  a  note 
consents  to,  and  ratifies,  extension  of  the 
time  of  payment  thereof-  made  by  the  In- 
dorser,  who  was  tbe  original  payee,  such 
indorsee  Is  estopped  to  recover  on  such  note 
as  against  the  maker  who  has  paid  the  en- 
dorser, not  knowing  the  note  has  been  trans- 
ferred. Swan  V.  Craig,  73  Neb.  182  (102 
N.  W.  471). 
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78.  (1907.)  Where  a  conveyance  of  real 
property  Is  obtained  trom  tbe  owner  by 
bBud,  and  a  general  creditor  of  the  fraudu- 
lent grantee  asserts  that  he  gave  credit  upon 
faith  In  such  apparent  ownership,  and  claims 
that  the  owner  should  be  estopped  to  deny 
tbe  title  of  the  fraudulent  grantee,  such  es- 
toppel will  be  denied  where  the  reliance 
upon  such  apparent  ownership  isnotcleaily 
established,  and  the  creditor  appears  to  have 
beffli  as  negllgrat  In  extending  credit  as  was 
the  owner  in  the  original  transaction.  Rih- 
ner  v.  Jacobs,  79  Neb.  742  (113  N.  W.  220). 

79.  (1907.)  In  the  application  of  the  doc- 
trine of  equitable  estoppel  to  a  transaction 
where  the  true  owner  of  property  pennits 
another  to  hold  the  legal  title  In  trust  for 
him,  and  credit  Is  given  the  trustee  person- 
ally upon  the  faith  of  such  apparent  own- 
ership, cases,  where  the  trust  relation  la  be- 
tween relatives  and.  arises  out  of  contract, 
distinguished  from  those  where  the  trust 
arises  ex  maJeflvio  and  the  relation  is  be- 
tween strangers.  Rihner  v.  Jacobi,  79  Neb. 
742  (113  N.  W.  220). 

Dealing  with  person  naaertlng  title  or  ex- 
ercising authority. 

80.  (1871.)  The  maker  of  a  note  which 
Is  In  terms  payable  to  a  bank,  cannot.  In  an 
action  brought  by  it  thereon,  raise  the  ques- 
tion of  Its  Incorporation.  He  Is  estopped  to 
deny  it.  Platte  ToIIey  Bank  v.  Harding,  1 
Neb.  461. 

81.  (1873.)   Where  a  husband  cmveysa 

tract  of  land  to  bis  wife,  his  afterwards  tak- 
Izg  a  life  lease  from  her  is  a  concluaive 
recognition  of  his  wife's  title,  and  he  is  es- 
topped from  setting  up  any  daim  to  the 
property.   OourvoUier  v.  Boitvier,  3  Neb.  65. 

82.  (1896.)  Where  one  enters  into  a  con- 
tract with  a  body  acting  as  a  corporation, 
he  iB  estopped  from  denying  Its  corporate 
existence  when  sued  on  the  contract.  Ltv- 
ingtton  Loan  d  Building  Ass'n  v.  Dram- 
mond.  49  Neb.  200  i:68  N.  W.  37S):  (1901) 
Otoe  Countg  <£  Driving  Park  A««*ft  v.  Do- 
man,  1  Unof.  179  (95  N.  W.  327);  (1901) 
Crete  Bldg.  d  Loan.  Asa'n  v.  Patz,  1  Uaof. 
768  (95  N.  W.  793). 

83.  (1903.)  A  person  Is  not  estopped  to 
deny  the  existence  of  a  lawful  public  road 
by  the  fact  that  he  demanded  damages  on 
account  of  the  taking  of  his  land  therefor, 
which  demand  was  wholly  ignored  by  the 
public  board  authorized  by  law  to  ascertain 
such  damagee.  Langan  v.  Whaten,  67  Neb. 
299  (93  N.  W.  393). 


83a.  (1907.)  Where  a  surety  compuij 
Issues  on  Indemnity  policy  inanrins  a  bi- 
temal  beneficial  association  from  loss  by 
larceny  or  embezzlement  of  its  officers,  tbe 
contract  not  being  Illegal,  the  company  vU 
be  estopped  from  denying  the  legal  capadty 
of  the  association  In  an  action  on  the  poller 
by  the  association  against  the  compuy. 
Union  Pacific  Lodge  v.  Bankere  Svretj/  Co^ 
79  Neb.  801  (113  N.  W.  263). 

Contracts. 

84.  (1876.)  Where  a  stockholder  in  a 
railroad  corporation  has  signed  a  ooatnet 
disposing  of  its  assets^  knowing  Its  contents, 
and  voting  at  meetings  of  the  company  to 
carry  it  Into  effect,  he  cannot  afterward  re- 
pudiate It,  or  question  the  bona  fidet  of  the 
transactions,  no  fraud  being  shown.  Clarke 
V.  Omaha  &  8.  W.  R.  Co.,  4  Neb.  458. 

85.  (1886.)  A  county  Is  estopped  to  deny 
the  validity  of  county  bonds  in  the  hands  of 
a  bona  fide  holder.  8tate.  ex  reJ.  Leete,  v. 
Wilkinson,  20  Neb.  610  (31  N.  W.  376). 

86.  (1892.)  A  mortgage  on  a  homestod 
being  void  for  want  of  power  of  tbe  hosbud 
alone  to  incumber  tbe  homestead,  neither 
the  husband  nor  wife  is  estopped  to  deny  Its 
validity.  Whitlock  v.  Oosson,  35  N^  829 
(63  N.  W.  980). 

87.  (1894.)  Where  the  seller  on  a  cos- 
tract  to  sell  a  certain  amount  of  oom  at  a 
certain  fixed  price,  not  being  able  to  reid 
or  write,  the  buyer  reduced  the  agreement 
to  writting  which  the  seller  signed,  ihe 
original  agreement  being  to  sell  com  to  the 
amount  of  f52  and  the  buyer  In  traitscrUdse 
the  same  Inserted  3,000  bushels,  tbe  seller 
is  not  estopped  from  denying  his  IlabfUty 
by  reason  of  affixing  his  signature.  WwS 
V.  Spelts.  39  Neb.  809  (58  N.  W.  428). 

88.  (1894.)  The  doctrine  that  the  care- 
lessness or  negligence  of  a  party  In  signing 
a  writing  estops  bim  fiytm  afterwards  de- 
puting tbe  contents  of  such  writing.  Is  not 
applicable  In  a  salt  thereon  between  tbe 
original  parties  thereto,  where  the  defeme  is 
that  such  writing,  by  reason  of  frand,  does 
not  embrace  tbe  contract  actually  made 
Ward  V.  SpelU,  39  Neb.  809  (58  N.  W.  43«); 
(1897)  Woodbridge  v.'DeWm.  51  Neb.  98  (70 
N.  W.  606). 

89.  (1901.)  One  who  agrees  with  a  dty 
to  act  as  police  matron,  for  a  salary  ieat 
than  that  prescribed  by  l&w.  Is  not  estopped 
from  asserting  her  right  to  the  foil  salary 
allowed  by  the  statntfr  OaJlaher  v.  Citf  ef 
Lincoln,  63  Neb.  339  (88  N.  W.  BOS). 
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dO.  (1903.)  In  an  action  to  recorer  a  de- 
posit made  to  bocutb  a  bid  tor  public  work 
tbe  plaintiff  is  not  estopped  to  deny  tbe 
validity  of  tbe  bid  and  its  acceptance,  nor 
does  tbe  maxim,  P.otior  est  conditio  possi- 
dentis, apply  In  such  a  way  as  to  defeat  a 
recovery. .  Fairbanks,  Morse  tt  Co.  v.  City  of 
North  Bend,  68  Neb.  560  {94  N.  W.  537). 

Stipulations. 

91.  (1896.)  A  creditor  who  signed  a  stip- 
ulation authorizing  the  agent  of  a  rival  cred- 
itor to  sell  the  debtor's  goods  and  remit  the 
proceeds  to  the  principal,  in  the  absence  of 
fraud,  was  estopped  from  asserting  a  su- 
perior right  to  the  proceeds  of  the  sale. 
Commercial  Nat.  Bank  v.  Merchants  Ex- 
change Nat.  Bank,  47  Neb.  217  (66  N.  W. 
273). 

Bendition  of  bill. 

92.  (1898.)  The  rendition  of  a  bill  for 
services  does  not  estop  the  person  rendering 
it  from  claiming  and  recovering  a  larger 
amount  in  a  subsequent  action  on  a  quan- 
tum meruit,  when  tbe  other  party  did  not 
accept  or  acquiesce  In  tbe  bill,  but  refused 
at  once  to  recognize  It  as  correct.  People's 
Nat.  Bank  v.  Oeisthardt,  55  Neb.  232  (76  N. 
W.  582). 

Admisalons. 

93.  (1883.)  Admissions,  whether  of  law 
or  of  fact,  which  have  been  acted  upon  by 
others,  are  conclusive  against  the  party 
making  them  In  all  cases  between  him  and 
the  person  he  Ims  thus  Influenced.  Buck- 
staff  V.' Dunbar,  15  Neb.  114  (17  N.  W.  345). 

94.  (1895.)  A  landowner  who  states  to 
an  intending  purchaser  of  a  Judgment  that 
It  is  a  Hen  on  the  former's  land  Is,  as 
against  the  latter,  estopped  from  asserting 
the  contrary.  Viergutz  v.  Aultman,  46  Neb. 
141  (64  N.  W.  693). 

Acquiescence. 

 I — Assent  to  or  ratification  of  acts  of 

others  in  general. 

95.  (1873.)  Where  a  party  voluntarily 
surrenders  the  legal  evidence  by  whlcb  his 
claim  could  be  supported,  and  directs  his 
grantor  to  make  a  deed  to  another  person, 
be  is  estopped  from  introducing  secondary 
evidence  to  defeat  a  title  made  with  bis  own 
knowledge  and  consent,  and  for  which  he 
received  a  satisfactory  consideration.  Schade 
V.  Bessinger,  3  Neb.  140. 

96.  (1899.)  A  lent  money  to  B  A  C, 
partners.  Certain  moneys  were  thereafter 
paid  by  B  to  A   A  receiver  was  appointed 


to  wind  up  the  partnership,  and  B,  without 
authority  from  A  and  without  her  knowl- 
edge, proved  her  whole  claim  against  the 
firm  and  secured  its  allowance  without  de- 
duction of  the  moneys  paid  by  B.  A  divi- 
dend was  paid  A  on  the  claim,  but  she  did 
not  know  when  she  received  it  that  her 
claim  had  been  so  presented  and  allowed, 
and  the  payment  made  was,  together  with 
the  moneys  paid  by  B,  less  than  the  debt  to 
her.  In  a  suit  by  B  to  recover  the  moneys 
paid  by  him  as  moneys  lent,  held  that  A 
was  not  by  the  foregoing  facts  estopped  to 
assert  that  such  moneys  had  been  paid  by  B 
to  her  as  partial  payments  of  the  firm  debt 
and  not  as  a  loan.  Foss  v.  Streator,  67  Neb. 
389  (77  N.  W.  764). 

97.  (1901.)  When  the  lender  of  money 
upon  negotiable  securities  sells  and  trans- 
fers tbe  latter  t>efore  due.  and  upon  their 
maturity  receives  payment  therefor  from  tbe 
maker,  who  pays  him  in  good  faith,  and  the 
lender  subsequently  executes  and  delivers 
his  own  obligations  to  the  bolder  for  the 
amount  so  received,  who,  after  having 
learned  of  the  fact  of  such  payment,  retains 
such  obligations  for  more  than  two-  years, 
without  objection  and  without  notifying  the 
borrower  that  such  transaction  was  unau- 
thorized by  or  unsatisfactory  to  him,  the 
holder  will  be  held  to  have  ratified  tbe  re- 
ceipt of  tbe  money  by  the  lender  as  being 
the  act  of  his  own  agent  and  will  be  es- 
topped from  enforcing  the  securities  against 
the  borrower  Doy  v.  Miller,  1  Unof.  107 
(95  N.  W.  359). 

98.  (1901.)  Consent  by  one  creditor  that 
the  debtor  may  mortgage  a  stock  of  goods  to 
another  creditor  does  not  estop  the  former 
from  attacldng  the  validity  of  such  mort- 
gage when  the  mortgagor  is  permitted  to 
dispose  of  the  mortgaged  goods  for  bis  own 
benefit.  Brinker  v.  Ashenfelter,  1  Unof.  793 
(96  N.  W.  1124). 

——Assent  to  or  participation  in  Judicial 
proceedings. 

99.  (1882.)  Where,  after  a  Judgment  for 
plaintiff  in  ejectment,  defendant  seeks  to 
have  the  amount  of  taxes  he  has  paid  on 
certain  land  ascertained,  and  paid  by  plain- 
tiff, he  Is  estopped  to  afterward  seek  relief 
by  proceeding  in  error  against  tbe  Judgment 
In  the  original  action.  Strong  v.  Irwin,  U 
Neb.  446  (11  N.  W.  877). 

100.  (1886.)  ^ere  a  defendant  takes  a 
stay  of  execution,  he  thereby  waives  the 
right  to  apply  tor  a  new  trial,  and  Is  es- 
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topped  to  attach  the  judgment  in  any  man- 
ner. Banks  v.  Hitchcock,  20  Neb.  315  (30 
N.  W.  66). 

101.  (1898.)  A  defendant  to  an  action  In 
which  an  accounting  Is  prayed,  who  con- 
sents to  an  order  of  reference  and  proceeds 
according  to  the  analogies  of  a  suit  in 
equity,  cannot  on  appeal  he  heard  to  say  that 
the  action  was  essentially  of  a  legal  charac- 
ter, and  should  have  hran  bo  treated.  Morris 
V.  Haas,  54  Neb.  579  (  74  N.  W.  828). 

102.  (1898.)  A  subscriber  to  corporate 
stock  who  has  paid  off  a  deficiency  judgment 
against  the  corporation  la  not  estopped  from 
maintaining  a  suit  for  contribution  against 
his  co-subscribers  by  the  fact  that  he  par- 
ticipated in  a  distribution  made  of  the  assets  ■ 
of  the  corporation  by  the  stockholders,  the 
debt  discharged  by  him  not  being  provided 
for  In  such  distribution.  Bennison  v.  Mo- 
Connell,  56  Neb.  46  (76  N.  W.  412). 

103.  (1901.)  When  defendants  In  a  suit 
to  foreclose  a  mortgage  avail  themselves  of 
the  statutory  stay  of  Judgment  they  are  es- 
topped from  attacking  such  judgment  in  any  . 
manner.  Oilhert  v.  Provident  Life  <£  Truit 
Co.,  1  Unof.  282  (95  N.  W.  488). 

104.  (1907.)  Heirs  at  law  of  an  entry- 
man  of  a  timber  claim,  the  patent  to  which 
was  not  Issued  until  after  the  death  of  the 
eatryman,  are  not  estopped  from  asserting 
claim  to  the  same  by  reason  of  permitting 
a  probate  court  to  adjudge  title  to  the  land 
to  vest  in  devisees.  Walker  v.  Ehresman, 
79  Neb.  775  (113  N.  W.  218). 

104o.  (1907.)  When  the  owner  of  prop- 
erty sold  at  judicial  sale  moves  the  court  to 
deny  confirmation  because  of  Inadequacy  of 
price,  and  offers  in  event  of  re-sale  to  in- 
crease the  bid  thereat,  be,  by  so  doing,  ad- 
mils  the  Jurisdiction  of  the  court  and  con- 
fessps  the  Justice  of  the  decree  of  sale,  and 
is  estopped  afterwards  to  dispute  either. 
Pruflentiat  Real  Estate  Co.  v.  Hall,  79  Neb. 
808  (116  N.  W.  40). 

1046.  (1908.)  When,  in  an  action  to  set 
aside  a  conveyance  of  land  as  having  been 
fraudulently  procured,  the  plaintiff  obtains 
a  decree  In  his  favor  by  means  of  a  compro- 
mise and  settlement,  in  which  he  agrees  to 
pay  and  discharge  a  mortgage  upon  the 
premises  executed  by  his  fraudulent  gran- 
tee, he  is  not  entitled  to  objpri.  In  a  subse- 
quent action  to  foreclose  that  mortgage,  that 
the  same  is  for  a  sum  in  excess  of  the  just 
indebtedness  of  the  mortgagor  to  the  mort- 
gage^ or  that  prior  to  the  settlement  the 


mortgagee  might  have  obtained  a  partial 
satisfaction  from  a  source  other  than  the 
land.  Hannan  v.  Rihner,  80  Neb.  521  (114 
N.  W.  605). 

~  Acceptance  of  benefits. 

105.  (1874.)  One  cannot  be  permitted  to 
receive  the  purchase  price  for  land  and  after- 
wards recover  the  land.  Wamaley  v.  Crook. 
3  Neb.  344. 

106.  (1877. )  The  receipt  of  purchase 
money  with  the  knowledge  that  the  par- 
chaser  is  paying  it  upon  an  understanding 
that  he  is  purchasing  a  good  title,  toucheS 
the  conscience  and  binds  the  rights  of  the 
parties  as  effectually  in  a  void  as  In  a  void- 
able proceeding;  and  the  same  principle  ap- 
plies when  a  party  retains  the  benefits  de- 
rived from  an  agency,  and  has  ratified  the 
acts  of  the  agent.  UeMurtrjf  v.  Brmcn,  S 
Neb.  368. 

107.  (1887.)  A  plan  for  the  division  of  a 
tract  of  land  among  tenants  In  common 
thereof,  is  binding  upon  such  tenants  as 
have  ratified  It  by  accepting  a  conveyance 
of  the  portions  assigned  to  them.  KilHnoer 
V.  Hartman,  21  Neb.  297  (31  N.  W.  918). 

108.  (1897.)  A  payee  suing  on  a  note 
taken  by  his  agent  for  the  purchase  price  of 
a  harvesting  machine.  Is  estopped  to  assert 
that  a  warranty  made  by  the  agent,  as  an 
inducement  to  procure  the  note,  was  un- 
authorized. 0<bom  Co.  V.  Jordan,  52  Xeb^ 
465  (72  N.  W.  479). 

109.  (1897.)  A  landowner  by  electing  to 
pursue  bis  remedy  for  the  value  of  property 
appropriated  by  a  city  for  a  street.  Is  es- 
topped to  call  in  question  the  title  of  the 
city  to  the  land  taken,  in  a  subseqnent  action 
to  restrain  the  city  from  collecting  an  as- 
sessment on  his  property  for  grading  and 
Improving  the  street.  Bawver  r.  Citjf  of 
Omaha,  52  Neb.  734  (73  N.  W.  217). 

110.  (1901.)  A  party  who  has  recelred 
the  benefits  of  an  executed  contract  entered 
Into  with  the  county  at  a  meeting  of  the 

county  board  Is  estopped  from  denying  the 
legality  of  the  session  at  which  such  con- 
tract was  entered  into.  Green  v.  Lanca^ 
County,  61  Neb.  473  (85  N.  W.  439). 

111.  (1902.)  One  who.  on  a  settlement 
with  bis  principal  of  transactions  by  him  at 
agent,  writes  a  receipt  in  full  of  all  deiDao<ls 
and  attaches  it  to  a  draft  for  the  amoaat  the 
other  party  has  offered  to  pay  for  such  a  ^^ 
celpt,  cannot,  after  taking  the  money.  In  the 
absence  of  fraud  or  mistake,  renew  a  ebin 
previously  In  dispute  between  the  parties. 
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Connor  v.  JBtheridge,  3  Unot.  665  (92  N.  W. 

135). 

112.  .  (1903.)  One  purchasing  property 
and  retaining  title  to  it  under  a  decree  of 
foreclosure,  will  not  be  permitted  to  chal- 
lenge the  validity  of  such  decree.  City  of 
Lincoln  v.  Lincoln  Street  R.  Co.,  67  Neb.  469 
(93  N.  W.  766). 

113.  (1906.)  Where  heirs  accept  a  cash 
payment  from  the  widow  of  a  deceased  In  an 
endeavor  to  settle  absolute  title  In  the  widow 
and  mother  to  the  homestead,  they  are,  after 
ten  years,  estopped  from  asserting  title  to  the 
homestead  as  against  the  widow's  grantee. 
Stoats  V.  WilaoH,  76  Neb.  204  (107  N.  W. 
230). 

114.  (1907.)  A  person  claiming  title  de- 
rived under  a  decree  of  court  will  not  be 
heard  to  dispute  the  authority  of  the  at- 
torney to  enter  into  the  stipulation  upon 
which  the  decree  was  based.  Peterson  v. 
Ramsev,  78  Neb.  235  (110  N.  W.  728). 

115.  (1907.)  A  landlord  is  estopped  to 
deny  the  authority  of  his  attorney  to  com- 
promise and  settle  a  claim  for  rent,  where 
be  accepts  and  retains  the  amount  received 
in  settlement.  Fenimore  v.  White,  78  Neb. 
520  (111  N.  W.  204). 

 Permitting    Improvements    or  ex- 
penditure. 

116.  (1877.)  If  a  company.  Incorporated 
with  the  exclusive  privilege  to  establish  and 
keep  a  ferry  and  wagon  bridge  across  a 
river,  within  a  certain  district,  stand  by  and 
silently  see  and  permit  other  parties  to  con- 
struct and  complete  another  wagon  bridge 
across  the  same  river,  within  the  same  dis- 
trict— or  acquiesce  and  consent  to  the  erec- 
tion thereof — It  will,  by  reason  Of  such 
silence  or  assent,  be  estopped  from  contro- 
verting, by  injunction  or  otherwise,  the  right 
of  the  other  parties  to  use  and  repair  such 
bridge.  Fremont  Bridge  Co.  v.  Dodge 
County,  6  Neb.  18. 

117.  (1884.)  In  an  action  of  ejectment, 
where  an  equitable  defense  is  pleaded,  and 
under  the  allegations  of  the  answer  It  Is 
shown  that  the  defendant  bought  the  land 
In  question  in  good  faith  for  a  valuable 
consideration,  taking  immediate  possession 
thereof,  and  with  the  knowledge  of  the 
plaintiff  made  valuable  and  lasting  Improve- 
ments thereon,  the  plaintiff  taking  no  steps 
to  notify  defendants  of  his  claim,  held,  that 
he  was  estopped  to  set  up  bis  rights  as 
against  them.  Gillespie  v.  Bmoyer,  IS  Neb. 
636  (19  N.  W.  449). 
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118.  (1887.)  If  a  party  knowingly, 
though  it  be  done  passively  by  looking  on, 
Buffers  another  to  purchase  and  expend 
money  on  land  under  an  envneous  opinion 
of  title,  without  making  known  his  own 
claim,  he  will  not  afterwards  be  permitted 
to  exercise  his  legal  rights  against  such  per- 
son. State,  ex  rel.  Miller,  v.  Oraham,  21 
Neb.  329  (32  N.  W.  142). 

119.  (1888.)  A  party  who  knowingly  per- 
mits another  to  purchase  land  and  expend 
money  thereon,  under  the  supposition  that 
he  is  the  owner,  and  without  such  party 
making  known  his  own  claim,  will  not  be 
permitted  afterwards  t6  exercise  his  legal 
rights  against  the  purchaser.  Forhee  v.  Mc- 
Coy, 24  Neb.  702  (40  N.  W.  132). 

120.  (1893.)  The  owners  of  a  tract  of 
land,  having  platted  it  as  an  addition  to  an 
adjacent  town,  so  as  to  show  what  appeared 
to  be  the  prolongation  of  Its  streets,  though 
not  so  designated,  and  having  for  the  period 
of  eight  years  acquiesced  In  the  grading  and 
public  use  of  such  apparent  streets,  the  erec- 
tion of  sidewalks  thereon,  and  the  construc- 
tion of  costly  improvements  upon  adjacent 
private  property  in  such  manner  that  if  the 
existence  of  such  streets  is  denied  these  im- 
provements will  be  rendered  comparatively, 
useless:  and  having  represented  to  one  party, 
who,  on  the  faith  thereof,  purchased  a  por- 
tion of  said  addition  adjoining  said  apparent 
streets,  that  such  portion  would  abut  upon 
the  same  as  streets^  are  estopped  to  deny  the 
existence  of  the  streets  througfa  such  addition 
of  which  they  have  thus  superinduced  such 
belief,  and  the  reliance  thereon  of  the 
parties  who  have  acted  upon  the  faith  of 
such  appearances,  acts,  and  representations. 
Likes  V.  Kellogg,  37  Neb.  259  (55  N.  W.  878). 

121.  (1894.)  Where  stock  In  a  corpora- 
tion had  been  exchanged  for  land  and  the 
person  receiving  the  stock  learned  that  the 
representations  inducing  him  to  make  the 
exchange  were  false,  and  thereafter,  with- 
out noticing  th  other  party  of  any  Intention 
to  rescind,  knowingly  permitted  such  other 
party  to  make  valuable  Improvements  upon 
the  land,  and  in  the  meantime  acted  as  a 
director  of  the  corporation  and  took  part  in 
its  affairs,  these  acts  constituted  an  election 
to  abide  by  the  contract  and  deprived  him 
of  the  right  to  seek ,  rescission  In  equity. 
Foley  V.  Holtry,  41  Neb.  663  (59  N.  W.  781). 
[Overruled.    43  Neb.  133.] 

122.  (1903.)  One  who  has  not  been  guilty 
of  laches  will  not  be  estopped  to  object  to 
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the  parment  of  a  special  assessment  which 
is  void  for  want  of  Jurisdiction  in  the  taxing 
authorities  to  make  the  assessment.  Morse 
V.  City  of  Omaha,  67  Neb.  426  (93  N.  W. 
734). 

123.  (1903.)  Where  one  man  knowingly, 
though  be  does  It  passively,  by  looking  on. 
suffers  another  to  purchase  and  expend 
money  on  land  under  an  erroneous  opinion 
of  title,  without  making  known  his  own 
claim,  be  win  not  afterwards  be  permitted 
to  exercise  his  legal  right  against  such  per- 
son. *A  wilful  design  to  mislead  and  deceive 
is  not  necessary  In  such  a  case.  Lj/dick  v. 
Gill,  68  Neb.  273  (94  N.  W.  109). 

Silence. 

124.  (1904.)  A  purchaser  at  a  Judicial 
sale  of  lands  offered  subject  to  apparent 
Hens,  who  makes  no  attempt  to  have  the 
priority,  validity  or  amount  of  the  latter 
otherwise  adjudicated  until  after  confirma- 
tion and  conveyance,  Is  estopped  to  Impeach 
them.    Omaha  Loan  d  Trust  Co.  v.  City  Of 

.'Omaha.  71  Neb.  781  (99  N.  W.  650). 

125.  (1906.)  Where  one  purchases  land 
at  a  tax  sale  and  there  is  an  apparent  prior 
lien  thereon  that  Is  not  questioned  by  such 
purchaser,  he  is  estopped  thereafter  from 
questioning  such  prior  lien.  State  v.  Several 
Parcels  of  Land,  76  Neb.  497  (106  N.  W. 
601.) 

126.  (1907.)  In  order  to  constitute  an 
equitable  estoppel  by  silence  or  acqules- 
cence.  It  must  be  made  to  appear  that  the 
facts  upon  which  It  Is  sought  to  make  the 
estoppel  operate  were  known  to  the  parties 
against  whom  the  estoppel  Is  urged.  City  of 
fAncoln  V.  McLaughlin,  79  Neb.  74  (112  N. 
W.  363). 

Laches. 

127.  (1898.)  Estoppel  by  laches  In  delay- 
ing the  commencement  of  an  action  Is  not 
available  as  a  defense  unless  pleaded.  Oer- 

,'.nan  Nat.  Bank  v.  First  Nat.  Bank,  S5  Neb. 

"86  (75  N.  W.  531). 

127a.  (1907.)  The  courts.  In  a  proper 
case,  will  apply  the  doctrine  of  laches  to  a 
'•ase  in  which  the  state  is  a  party  plaintiff. 
The  state,  like  Individuals,  may  be  estopped 
by  its  acts  or  laches,  and  should  not  be  al- 
lowed to  oust  a  corporation  of  its  rights  and 
franchises  where,  for  a  long  series  of  years, 
it  has  stood  silent  and  seen  the  corporation 
expend  large  sums  In  the  acquisition  of  prop- 
erty and  improvements  made  thereon  under 
a  claimed  rlglit  so  to  do  under  its  charter. 


State,  ex  rel.  CaldweU.  v.  Lincoln  Street  R. 
Co.,  80  Neb.  333  (114  N.  W.  422). 

Negligence 

128.  (1904.)  One  who  signs  a  release  of 
a  claim  for  damages  for  personal  Injariei 
without  reading  it,  he  having  the  capacity 
and  opportunity  to  so  do,  Is  estopped  by  his 
own  negligence  from  claiming  that  the  re- 
lease Is  not  legal  and  binding  because  of 
fraudulent  representation  and  deceit  in  ob- 
taining his  signature.  Oshorrte  v.  Missouri 
Pacific  R.  Co.,  71  Neb.  180  (98  N.  W.  685). 

129.  (1904.)  One  who  falls  through  culp- 
able Inertness  to  make  Inquiry  when  it  is  his 
duty  to  inquire,  and  by  reason  of  such  failure 
loses  a  valuable  right,  is  not  entitled  to  re- 
lief In  acuity  on  the  ground  of  mistake. 
Farrell  v.  Bouck,  72  Neb.  875  (101  N.  W. 
1018). 

C.  Persona  Affected  and  Katters  Precli^ed. 
Persons  to  whom  estoppel  is  available. 

130.  (1898.)  In  a  suit  against  the  maker 
on  a  note  transferred  by  Indcrseafcnt  to 
plaintiffs.  It  was  held  that  defendant  vu 
not  estopped  to  deny  that  plaindtte  were 
partners.  Hoyt  v.  Kountze,  54  Neb.  368  (74 
N.  W.  585). 

131.  (1899.)  An  estoppel  in  pais  is  not 
available  to  a  stranger  to  the  transaction. 
Oliver  v.  Lansing,  69  Neb.  219  (80  N.  W. 
829). 

Persons  estopped. 

132.  (1890.)    A  husband  and  wife  were 
In  charge  of  a  millinery  store  in  the  city 
of  C.    The  plaintiffs  sold  goods  on  credit 
to  the  wifa  on  the  representations  of  cht 
husband  that  she  was  the  owner  of  the 
business.    L.,  S.  ft.  Co.  and  R.,  T.,  W.  * 
Co.,  not  knowing  of  said  repr^entations, 
or  that  the  wife  claimed  to  own  the  busi- 
ness, sold  on  time  goods  to  the  husband, 
which  went  into  the  store.   Afterwards,  the 
husband  absconded  and  the  wife  gave  tht 
plaintiffs  a  chattel  mortgage  on  the  stock 
to  secure  the  balance  of  their  claim,  and  tht 
mortgagee  took  possession  thereunder.  L, 
S.  A  Co.  snd  R.,  T ,  W.  ft  Co.  shortly  after- 
wards attached  the  goods  as  the  propertj 
of  the  husband.   Beld,  In  an  action  by  the 
mortgagee  against  the  sheriff  for  conver 
slon,  that  the  representations  of  tbe  bu- 
band  made  to  the  plalntitr*  do  not  estop  tbe 
officer  from  showing  that  the  fau&b&nd  mi 
the  owner  of  the  property  what  the  mort' 
gage  was  given.    Oberfelter  v.  Kmm^h, 
29  Neb.  427  (46  N.  W.  471). 
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188.  (1899.)  Where  the  subject  matter 
In  dl0|mte  to  the  present  right  of  possession 

of  real  property,  there  Is  no  estoppel  estab- 
lished as  against  plaintiffs  by  merely  show- 
ing that  during  their  minority  their  guard- 
ian received  a  portion  of  the  purchase  price 
paid  for  said  property  by  the  defendant  and 
naed  it  for  the  maintenance  and  education 
of  such  minors.  Roive  v.  Orifflth,  57  Neb. 
488  (78  N.  W.  20). 

Extent  of  estoppeL 

134.  (1902.)  An  estoppel  by  conduct 
never  extends  beyond  the  reasonable  Infer- 
eneee  to  be  drawn  from  such  conduct  Sail 
V.  Moore,  3  Unof.  574  (92  N.  W.  294). 

J>.  Pleading  and  ETidence. 
Kecesslty  of  pleading  as  defense. 

135.  (1888.)  In  an  action  of  replevin, 
evidence  of  matter  In  estoppel  may  be  given 
and  availed  of  as  a  defense  under  a  general 
denial  and  without  twing  pleaded  specially. 
rotone  V.  BparJu,  23  Neb.  142  (36  N.  W. 
375). 

136.  (1894.)  An  estoppel,  to  be  avafl- 
-able  as  a  cause  of  action  or  defense,  must 
be  specially  pleaded.  Nebraska  Mortgage 
Loan  Co.  v.  Ton  Kloater,  42  Neb.  746  (60  N. 
W.  1016);  (1898)  Oerman  Nat.  Bank  v. 
First  Nat.  Bank,  S6  Neb.  86  (75  N.  W.  631). 

137.  (1896.)  The  facts  constituting  an 
estoppel  in  pais  must  be  pleaded.  Erickson 
V.  First  Nat.  Bank  of  Oakland,  44  Neb.  622 
(62  N.  W.  1078;  48  Am.  St.  Rep.  753;  28 
L.  R.  A.  577;  (1895)  Scroggin  v.  Johnston, 
45  Neb.  714  (64  N.  W.  236). 

138.  (1896.)  A  party  entitled  to  an  es- 
toppel need  not  In  all  cases  formally  plead 
the  estoppel.  If  the  facts  constituting  the 
estoppel  are  in  Lny  way  sufficiently  pleaded, 
he  Is  entitled  to  the  benefit  of  the  law  arls- 
Ing  therefrom.  City  Nat.  Bank  of  Hastings 
V.  TAomcM,  46  Neb.  861  (66  N.  W.  895). 

139.  (1879.)  It  an  estoppel  be  'relied  on 
as  a  defense  to  an  action,  in  order  to  be 
availing  It  must  be  pleaded.  Burlington  (6 
ir.  R.  R.  Co.  V.  Harris,  8  Neb.  140;  (1894) 
Baltadin  v.  Mitchell,  42  Neb.  869  (61  N.  W. 
127):  (1898)  Boales  v.  Ferguson,  55  Neb.  665 
(76  N.  W.  18):  (1900)  Bunoell  Irrigation 
Co.  V.  Laahmett.  59  Neb.  605  (81  N.  W.  617); 
(1901)  Union  State  Bank  v.  Button,  1  Unof. 
■795  (95  N.  W.  1061);  (1902  Carnahan  v. 
Brewster,  2  Unof.  366  (96  N.  W.  590). 

140.  (1898.)  The  facts  from  which  an 
estoppel  in  pais  arises,  to  be  available  as 
snch,  must  be  pleaded,  at  least  where  there 
is  an  opportunity  to  so  plead.  Henderson 
V.  Keutzer,  66  Neb.  460  (76  N.  W.  881). 


Joinder  with  general  denial. 

141.  (1894.)  A  plea  of  estoppel  may  be 
Joined  with  a  general  denial  when  the  aver- 
ments by  way  of  estoppel  are  not  inconsl8^ 

ent  with  such  denial.  Blodgett  v.  McMur- 
try,  39  Neb.  210  (57  N.  W.  985). 

Snfflciency  of  pleadli^. 

142.  (1887.)  When  a  defendant  in  an 
action  alleges  by  way  of  answer  any  matter 
in  bar  of  the  plaintiff's  action,  the  plalntitE 
may,  by  way  of  reply,  allege  any  fact  or 
facts  not  Inconsistent  with  the  facts  alleged 
In  his  petition,  by  reason  of  which  the  de- 
fendant may  be  estopped  to  avail  himself  of 
such  defense.  Paxton  Cattle  Co.  v.  First 
National  Bank.  21  Neb.  621  (33  N.  W.  271; 
60  Am.  Rep.  862). 

143.  (1901.)  A  party  who  pleads  facts 
which  would.  If  proved,  preclude  the  asser- 
tion by  his  adversary  of  an  equitable  title 
to,  or  Hen  upon,  the  property  In  litigation. 
Is  not  entitled,  under  such  plea,  to  show 
that  the  party  against  whom  the  estoppel 
Is  alleged.  Is  precluded  from  asserting  the 
rights  of  an  unsecured  creditor.  Plummer, 
Perry  d  Co.  v.  Bohman,  62  Neb.  145  (87  N. 
W.  11). 

Burden  of  proof. 

144.  (1906.)  Where  a  party  pleads  and 
relies  on  an  estoppel,  the  burden  of  proof 
Is  upon  him  to  establish  the  facts  upon 
which  the  estoppel  is  based.  Parkins  v. 
Missouri  P.  R.  CO.,  76  Neb.  242  (107  N.  W. 
260). 

Weight  and  sufficiency  of  evidence. 
'145.  (1896.)  The  evidence  examined,  and 
held  to  sustain  the  finding  of  the  district 
court,  that  the  appellants  had  by  their  con- 
duct estopped  themselves  from  claiming  or 
asserting  a  mortga^  lien  upon  certain  chat- 
tel property.  Brouin  v.  Bno,  48  Neb.  638 
(67  N.  W.  434). 

146.  (1898.)  In  a  suit  by  a  bank  upon 
a  note,  a  wife  held  not  estopped  from  Inter- 
posing, as  a  defense,  her  coverture  and  her 
signing  as  surety.  Westervett  v.  Baker,  56 
Neb.  63  (76  N.  W.  440). 

QuestionB  tor  Jury. 

147.  (1898.)  An  estoppel  in  pais  well 
pleaded  presents  a  question  of  tact,  which, 

as  such,  should  be  submitted  to  the  Jury. 
Oaylord  v.  Nebraska  Savings  A  Exchange 
Bank.  54  Neb.  104  (74  N.  W.  416;  69  Am. 
St.  Rep.  705). 

EVICTION. 

Of  tenant,  see  Landlora  ana  Tenant* 
S9  186-197.  207. 

As  breach  of  eoroiant,  see  Covenant, 
a  15-30. 
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I.  JjmClAL  NOTICE. 


Uatten  of  common  knowledge^  S{  1-6. 

Scientifle  tacts,  i  6. 

Intoxicating  effect  of  liquors,  { 7. 

Phenomena  of  animal  and  vegetable  life,  {  8. 

aeographical  facts,  SI  0-16. 

Historical  facts,  {  17. 

Laws  of  the  state,  fil  18-21. 

 Incorporation  of  municipality,  23. 

lAwa  of  the  United  States,  $  84.  . 
I*aw8  of  other  states,  H  25,  28. 
Municipal  ordinances,  S  27. 

Existence  and  jnrlsdiction  of  courts  and  court  ofllceia,  {|  28,  38. 
Terms  of  court,  30. 
SalM  of  court,  S  31. 

Jodidal  records  and  proceedings,  IS  38-38. 

Offldal  proclamations  and  'orders,  1 39. 

Notarial  seal,  S  40. 

Census  and  election  returns,  %  41. 

Customs  and  usages,  S§  42,  43. 

Earnings  of  railroads,  S  44. 

Effect  of  iudlcial  notice,  (45. 


B^BOwledge  of  contents  of  contract,  1 46. 
Continuance  of  tect  or  condition,  §47. 
Statute  governing  contract,  S  48. 
Laws  of  other  states,  SS  49-53. 
Official  proceedings  and  acts,  Si  54-59. 
Judicial  proceedings  and  records,  §{60-66. 
JurisddicUon,  |66. 
Conduct  of  business,  i  67. 

Hailing  and  delivery  of  maU  matter,  ||  68-7a 
Sending  and  delivery  of  telegrams,  i  71. 
Failure  to  allege  facts,  1 72. 


IV.  &EI.EVANCY,  HATEBIALITY  AND  COKFETENOT  IN  OBNEBAL. 
(A)  Facts  in  issue  and  relevant  to  issue. 
Belevancy  in  general,  Sfi  81-88. 
Circumstantial  evidence  of  facts  In  issue,  SS  88,  90. 
Value  or  market  price  of  property,  Sfi  91-93. 
Charr>cter  or  reputation,  (  94. 
Motive  and  Intent,  8S  95-9a 
Knowledge,  §99. 

Matters  explanatory  of  facts  in  evidence  or  of  inferences  therefrom,  tl 


100-103. 

Facts  relevant  to  issues  erroneously  stricken  from  pleadings,  §§  10^  lOS. 


n.  FBXBUMFTIONS. 


m.  BURDEN  OF  FBOOF. 


Nature  and  scope  in  general,  73. 
Party  asserting  facts,  S§  74-79. 
ShifUng  of  burden,  1 80. 


1182 


EVIDENCE. 


<B>  Bes  {gestae. 

Belation  to  Issues  In  general,  S§  106-109. 

Facts  forming  part  of  transaction,  {  110. 

Acta  and  statements  accompanying  transactions,  IS  111-119. 

Acts  and  statements  of  person  Injured,  ||  120-126. 

(C)  Similar  facts  and  transactions. 

Showing  intent  or  motive,  fi  127. 
Showing  value,  §§  128-130. 

(D)  Katerti^llty  and  competency. 

Admissibility  of  immaterial  evidence  in  general,  H  131,  132. 
Competency  in  general,  133-135a. 
Testimony  as  to  intent  or  motive,  §'  136. 
Testimony  as  to  character  or  reputation,  S§  137,  138. 
Evidence  admissible  by  reason  of  admission  of  similar  evidence  by  ad- 
vene party,  H  139-144. 

V.  BEST  Am)  BECOBSABT  EVIDENCE. 

Haoesslty  and  admissibility  in  general,  8|  145- ISO. 
Discretion  of  court,  $  151. 

What  constitutes  best  evidence  in  general,  H  152-157. 
Fact  of  existence  of  writing,  S  158. 

Laws  of  other  states,  H  159,  160.  4 

Municipal  ordinances,  §  161. 

Ownership  of  property,  %  162. 

Existence  and  contents  of  records,  IS  163-165. 

Contents  of  by-laws  of  corporation,  S  166. 

Contents  of  notices,  S  167. 

Deeds  and  conveyances,  S§  168-170. 

Contents  of  private  memoranda  and  writings,  171-176. 
Preliminaries  to  admission  of  secondary  evidence. 

 Proof  as  to  existence  or  availability  of  primary  evidence,  }§  177- 

200. 

—  Demand  or  notice  to  produce  primary  evidence,  tS201,  202. 

VI.  DSH0N8TBATIVE  EVIDENCE. 

In  general,  S203. 

Exhibition  of  person  to  }nxy,  8  S  204-207. 
Experiments,  S  208. 

Writings  submitted  for  comparison,  8$  209-212. 

VH.  ADMISSIONS. 

(A)  Nature  and  incidents  in  general.  • 

Pleadings,  88  213-222. 

Testimony  at  former  trial,  S  223. 

Offer  of  compromise  and  settlement,  9§  224,  225. 

(B)  By  parties  or  others  interested  in  event. 

AdmlBsibiUty  in  general,  88  226-233. 
<C)  By  grantors,  former  owners  or  privies. 

Disparagement  of  tttie  in  general,  88  234-238. 

Nature  and  validity  of  conveyance,  8S  289-243. 

Location  of  boundaries,  §  244. 
<D)  By  agents  or  other  representatives. 

Agents  or  employees,  245-240. 

 To  prove  agency,  8  250; 

Husband  or  wife,  8251. 

Conspirators  and  persons  acting  together,  81 852-255. 
<S)  Proof  and  effect. 

Laying  foundation  for  impeachment  of  testimony  of  party,  1 856. 
Construction,  §8  257,  258. 
Conclusiveness  and  effect,  8  259. 
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DlMTetton  of  court,  1 260. 

Part  of  oonTenatlon,  S 

Self-serving  decUrationa,  SeS-266. 

Declaration!  of  person  in  posseasion  of  property,  |{  fiVT,  968. 
Declarations  against  Interest,  H  869-271. 
Declarations  by  decedents  against  Interest,  II 272,  273. 
Conntw  decIaratioBS,  {  873a. 


IX.  HEARSAY.  , 

AdmlsslbiUty  in  general,  SI  874-876. 
What  constltatM  hearsay,  If  877-888. 

X.  DOOUXSNTABT  EVIDENCE. 

(A)  Public  or  otBcial  acts,  proceedli^s  and  records. 

Judicial  acts  and  records,  ||  284-295. 

Becords  of  ofSdal  acts  and  proceedings,  IS  296^388. 

(B)  BxempUflcations,  transcripts,  and  certifled  copies. 

Judicial  records  and  proceedings,  i|899-S06a. 
Oftdal  records  and  proceedii^,  ||  807,  808. 
Becords  of  foreign  courts,  I  309. 
«  Becords  of  conveyances,  |§  310,311. 

(O  Private  mitings.  and  publications. 
Books  of  aoeonnt,  ||  818-818. 
CoaveyancM  and  contracts,  ||  310-326. 
Private  memoranda  and  statonents,  II  327-888. 
Letters,  1 1  333,  334. 
Photographs,  S|  335-338. 

Uortality  tables  and  tables  of  expectancy  of  llfto,  11888-846. 

Statutes  and  law  books,  {  347. 

St^entlflc  and  technical  works,  |{  348,  349. 

Karket  reports,  1 350. 

(D)  Production,  authentication,  and  effect. 
Inspection  by  adverse  party,  |  351. 
Preliminary  evidence  for  authentication,  {3553. 


 OlBcial  racords,  If  858,  364. 

■  '    '   Ciorporate  records,  1 355. 

—^Execution  of  instruments  in  general,  11356-361. 
•~—  Deeds,  mortgages,  and  leases,  SI  3ft3-365. 

 Wills  and  testam^ts,  S  366. 

-■    '    Telegrams  and  letters,  ||  367-378. 

 Books  of  account,  IS  374-381. 

 Hemoranda  and  statements,  SS  388,  383. 

 Iat  books  and  statutes,  11384-386. 

necessity  of  revenue  stamp,  ||  387,  388. 
Conclusiveness  and  effect,  SS  389,  39a 


XL  PABOL  OB  EXTBINSIC  EVIDENCE  AFFECTINa  WBTTINafi. 

(A)  Contradicting,  varying  or  adding  to  terms  of  written  instrument. 
Judicial  records,  §§  391,  398. 
Election  returns,  I  393. 
Contracts  in  general,  SS  394-400. 
Evidence  of  prior  or  contemporaneous  oral  agreement  in  genaral,  11401 


410. 

Conveyances,  11411-416. 
Bills  and  notes,  ||  417-422. 
Contracts  of  sale,  IS  483-48a 
Beeaipts,  IS  487,  42& 


1184 


eVlDBNCB. 


Indorsement,  g  8  429-437. 
Onaranty,  M  338,  439. 
Insurance  contracts,  §(440,  441. 
,  SubscripUon  contracts,  1 1 442-444. 

Nature  of  consideration,  IS  445-451. 

Effect  of  writing  as  to  third  persons,  ||  462-457. 

(B)  Invalidating  written  instrument. 

Want  of  consideration,  {  458. 

Vnuyy  H  469,  460. 

rrand,  11461,  462. 
(G)  Separate  or  subsequent  oral  agreement. 

Frier  or  contemporaneous  collateral  agreement,  SS  463-469. 

Subsequent  agreements,  SS  470-475. 
(D)  Conatmetion  or  application  of  language  of  written  instrument. 

Admiastbiltty  in  general,  SS  476-482. 

Identification  of  subject  matter,  483-487. 

Zn.-  OPINIOK  EVIDEHCE. 

(A)  Conclusions  and  opinions  of  witnesses  In  generaL 

Conclusions  and  matters  of  opinion  or  Ikcts,  SS  488-500. 

Discretion  of  court,  fi§  501. 

Inferences  from  collective  facts,  §S  502-606. 

Hatters  directly  in  Issue,  SS  506-50& 

Special  knowledge  as  to  subject  matter,  S  509. 

Personal  conduct,  S  510. 

Cause  and  effect,  SS  511-513. 

Bodily  appearance  or  condition,  SS  514,  516. 

Hental  condition  or  capacity,  SS  516-520. 

Handwriting,  S  521. 

Bate  of  speed,  SS  622-62a 

Quantity,  SS  527,  528. 

Boundaries,  §S  520,  530. 

Value,  SS  631-537. 

Damages,  S§  538-546a. 

■    '  —  Depreciation  in  value,  S  647. 

'    Value  before  and  after  injury  complained  of,  IS  648-549. 

(B)  Subjects  of  expert  testimony. 

Hatters  of  opinion  or  facts,  SS  550,  661. 

Matters  of  common  knowledge,  §§  552,  553. 

Hatters  Involving  special  knowledge  or  skill,  SS  554-558. 

Matters  directly  in  issue,  SS  559,  56a 

Laws  of  other  states,  SS  661,  562. 

Date  of  writing,  S  663. 

Besult  of  examination  of  accounts,  SI  564,  566. 
,  Customs  or  usage,  S  566. 

Amount  of  profits,  S  667. 
Damages,  S  C6S. 
(O)  Competency  of  experts. 

In  general,  SI  568,  570. 
Discretion  of  court,  SS  571,  572. 
Accounts  and  book  entries,  S  573. 

Machinery  and  mechanical  devices  and  construction,  IS  674-670, 
Obstetrics,  §  577. 
Value,  IS  678-596. 
QuaUty,  |697. 
Handwriting,  S  597a. 

Preliminary  evidence  as  to  competency,  |  598-603. 
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(D)  Szamlnatlon  of  ezparU. 

Laying  foundation,  i  604. 
Hypothetical  queatlon,  ||  605-615. 
Tacts  forming  basis  of  opinion,  |i  616, 617. 
Contradiction,  SS  618,  619. 

(E)  Comparison  of  handwriting. 

In  goneral,  SS  620-622. 

(F)  Proof  and  effect. 

Conclusiveness  and  effect,  SS  623-625. 

Zm.  EVIDENCE  AT  FOBHEB  TBIAL  OB  IN  OTHEK  PBOCEEDINa. 
Admissibility  in  evidence.  8S626,  627. 
Stipulation  for  use,  M  626[,  629. 
Death  of  witness,  §  630. 
Absence  of  witness,  631-633. 
Preliminary  evidence,  8  S  634-636. 
Kode  of 'proof,  H  637.  638. 
Impeachment,  I  639. 

XIV.  T7BIQHT  AND  EUFPICIENCT. 

Weight  and  conclusiveness  in  general,  H  640-645. 

Circumstantial  evidence,  H  646,  647. 

Evidence  at  former  trial,  Sg  648. 

Admissions  in  pleadings,  (  649. 

Parol  or  record  evidence,  §  650. 

Failure  of  proof,  g  651. 

XTncontroverted  evidence,  §  652. 

Conclusiveness  of  evidence  on  party  Introducing  it,  S  653. 
Number  or  credibility  of  witnesses,  §{  654,  655. 
Degree  of  proof,  H  656-663. 

Cbohs-Refebences. 
Evidence  as  to  particular  matters  and  par- 
ticular proceedings,  see  specific  topics. 

AdnilBSlbllity  of  certificate  of  acknowledg- 
ment, see  Acknowledgment,  fil  44.  45. 

Use  of  affidavit  In  evidence,  see  A0davit», 
SS  28-34. 

Harmless  error  In  admission  of  evidence, 

see  Appeat  and  Error,  SS  1916-1958. 

Objection  to  evidence  to  present  question 
for  review,  see  J^ppeal  and  Error,  §§  290-330. 

Absence  of  evidence  as  ground  for  continu- 
ance, see  Continuance,  S8  25-27. 

Admissibility  of  facts  an  atisent  witness 
would  testify  to  as  contained  in  affidavit  for 
continuance,  see  Continuance,  8  49a. 

Evidence  in  criminal  prosecution,  see 
Criminal  Law. 

Use  of  depositions,  see  Depositions. 

Inspection  of  books  and  accounts,  see  Dis- 
covery'. 

Admissibility  under  contract  within  statute 
of  frauds,  see  Frauds,  Statute  of,  H  185-191. 

Conveyance  of  property  to  one  creditor  as 
evidence  of  fraud,  see  Fraudulent  Convey- 
ance, ii  124-128. 
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Evidence  of  establishment  of  public  road 
by  prescription,  see  Highways,  %%  23-2S. 

Evidence  on  hearing  of  motions,  see  Mo- 
tions, %i  9,  10. 

Examination  of  witnesses,  see  Witnesses, 
III. 

Proving  contract  for  sale  of  land  by  letter, 
see  Specific  Performance.  1 128. 

Competency  of  proof  of  stipulation,  see 
Stipulations,  %  6. 

Re-examlnatlon  of  witness,  see  Witnestes, 
S§  280-288. 

Cross-examination  of  witnesses,  see  Wit- 
nesses.  111,  B. 
Qualifications  and  competency  of  witnesses. 

see  Witnesses,  gS  9-59. 

Admissibility  of  confidential  and  privi- 
leged communications,  see  Witnesses,  ii  126- 

172. 

Necessity  of  introduction  of  evidence 
offered,  see  Trial,  §  83. 

Objections  to  admission  of  evidence,  see 
Trial,  IV,  C. 

L  TUDICIAI.  NOTICE. 

Judicial  notice  of  particular  matters,  see 

specific  topics. 
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Judicial  notice  by  supreme  court  of  records 
of  district  court,  see  Appeal  and  Error,  S  761. 

Submiseion    to   jury   of   fact  Judicially 

noticed,  see  Trial.  §  348. 

Hatters  of  common  knowledge. 

1.  (1892.)  Courts  will  take  notice,  with- 
out proof,  of  events  which  are  generally 
bnown  within  the  limits  of  their  Jurlsdlc- 
tioQ.  This  will  Include  changes  in  the  office 
of  the  chief  executive  and  such  acts  of  public 
and  general  Interest  as  may  be  said  to  be 
cjnspicuous  events  In  the  history  of  the 
state.  State,  ex  rel.  Thayer,  v.  Boyd,  34  Neb. 
435  (51  N.  W.  964). 

2.  (1901.)  In  the  construction  of  a  stat- 
ute, courts  will  take  judicial  notice  of  events 
which  are  generally  known,  and  matters  of 
common  knowledge  within  the  limits  of  their 

jurisdiction.  Redell  v.  Moores.  63  Neb.  219 
(SS  N.  W.  243;  93  Am.  St.  Rep.  431;  55  L.  R. 
A.  740). 

3.  (1902.)  The  rale  that  a  court  can  take 
Judicial  notice  that  goods  are  of  some  value, 

should  not  be  extended  beyond  such  articles 
of  personal  property  as  are  familiar  to  per- 
sons generally.  Punteney-Mitchell  Mfg.  Co. 
V.  Xorthwall  Co.,  66  Neb.  5  (91  N.  W.  863). 

4.  (1906.)  Courts  will  take  judicial  notice 
«f  the  changed  conditions  during  the  past 
thirty-eight  years  as  affecting  the  values  of 
real  estate,  and  of  the  probability  that  dur- 
ing that  time  many  witnesses  who  were  of 
mature  years  and  discerning  Judgment  !n 
the  year  1865  have  either  died  or  permitted 
the  ordinary  events  of  that  period  to  pass 
f.'om  their  memory.  Hawley  v.  Van  Lanken, 
75  Neb.  597  (106  N.  W.  456). 

5.  (1906.)  Courts  will  consider  that 
money  is  always  in  the  market  and  may  be 
had  upon  real  estate  security  at  a  reasonable 
rate  of  Interest.  Bahr  v.  Manke,  77  Neb. 
552  (110  N.  W.  300). 

Sdeatiflc  facts. 

6.  (1901.)  C>>urts  do  not  take  Judicial 
rotlce  of  the  fact  that  the  possible  period 
'  f  gestation  exceeds  ten  calendar  months. 
nrickaon  v.  Bchmill,  62  Neb.  368  (87  N.  W. 
166). 

Intoxicating  effect  of  liquors. 

7.  (1901.)  Courts  will  take  judicial  no- 
lice  that  whiskey  and  beer  are  intoxicating. 
Peterson  v.  State.  63  Neb.  251  (88  N.  W.  549) ; 
ri902)  Sothman  v.  State.  66  Neb.  302  (92 
N.  W.  303). 


Phenomena  of  animal  and  vegetable  life. 

8.  (1902.)  Courts  will  take  judicial  cog- 
nizance of  the  fact  that  in  this  latitude  po- 
tatoes, su^r  beets  and  turnips  are  not  spon- 
taneous products  of  the  soli.  Meyers  v. 
Menter,  63  Neb.  427  (88  N.  W.  662). 

Oeographical  facts. 

9.  (1883.)  Judicial  notice  will  not  be 
taken  of  the  Incorrectness  of  the  government 
surreys  of  an  Indian  reservation,  although 

the  court  as  Individuals,  may  believe  It  in- 
correct Minkler  v.  State,  14  Neb.  181  (15 
N.  W,  330). 

10.  (1887.)  The  court  will  take  judicial 
notice  that  Sioux  county,  as  ft  existed  at 
the  time  of  this  trial,  was  directly  north  of 
Cheyenne  county.  Ex  parte  Carr,  22  Neb. 
535  (35  N.  W.  409). 

11.  The  court  will  take  Judicial  notice 
of  the  population  of  a  certain  cl^  and  of 
the  class  to  which  It  belongs.  (1888)  State, 
ex  reJ.  Orosshans,  v.  Qray,  23  Neb.  365  (36 
N,  W.  577);  (1893)  Brown  v.  Lutz,  36  Neb. 
527  (54  N.  W.  860). 

12.  (1892.)  The  courts  of  this  sUte 
take  Judicial  notice  of  the  mode  of  the  gen- 
eral government  of  surveying  public  land 
and  that  there  is  but  one  meridian  line  In 
this  state.  Devine  v.  Burleson,  35  Neb.  238 
(52  N.  W.  1112). 

13.  (1895.)  Courts  take  notice,  without 
proof,  that  the  Republican  river  Is  unnav- 
Igable  Clark  v.  Cambridge  <£  Arapahoe  Ir- 
rigation <f  Improvement  Co.,  45  Neb.  798 
(64  N.  W.  239). 

14.  (1896.)  The  supreme  court  will  take 
judicial  notice  of  the  boundaries  of  a  Judi- 
cial district  and  of  the  counties  therein. 
Chicago,  B.  d  Q.  R,  Co.  v.  Hyatt,  48  Neb. 

161  (67  N.  W.  8). 

15.  (1899.)  Courts  will  not  take  Judicial 
notice  that  certain  land  Is  arid  and,  for  agri- 
cultural purposes,  requires  Irrigation.  Slat- 
tery  v.  Harley,  58  Neb.  575  (79  N.  W.  151). 

16.  (1900.)  Courts  Of  this  state  will  take 
Judicial  notice  of  the  fact  that  the  city  of 
Omaha  is  situated  In  Douglas  county.  Oreen 
V.  Paul.  60  Neb.  7  (82  N.  W.  98). 

Historical  facts. 

17.  (1900.)  Courts  will  take  Judicial  cog- 
nisance of  the  political  history  of  the  state. 
Porter  v.  Flick,  60  Neb.  773  (84  N.  W.  262). 

Laws  of  the  state. 

18.  (1878.)  The  supreme  court  will  take 
Judicial  notice  of  the  public  laws  of  Its 
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own  state  or  of  the  abMnce  tbereof.  State 

V.  Keim,  8  Neb.  63. 

19.  (1895.)  CourtB  take  Judicial  notice 
of  the  time  of  passage  and  approval  of  laws. 
O'Conner  v.  State,  46  Neb.  157  (64  N.  W. 
719). 

20.  (1897.)  The  courts  will  Uke  Judi- 
cial notice  of  a  general  statute.  North 
Platte  Water-Works  Co.  v.  City  of  North 
Platte,  60  Neb.  863  (70  N.  W.  393). 

21.  (1901.)  Courts  will  take  judicial  no- 
tice of  legislative  enactmeots  and  of 
legislative  records.  State,  ex  rel.  Douglaa 
County,  V.  Frank,  61  Neb.  679  (86  N.  W. 
956), 

Incorporation  of  municipality. 

22.  (1896.)  Where  a  city  or  village  la 
Incorporated  by  a  special  act  of  the  terri- 
torial legislature,  the  courts  will  take  Judi- 
cial notice  of  such  incorporation,  In  case  the 
legislature  has  in  said  act  declared  It  to  be 
a  public  law.  Homberger  v.  State,  47  Neb. 
40  (66  N.  W.  23). 

23.  (1907.)  The  courts  will  take  judi- 
cial notice  of  the  fact  that  a  city  Is  an  In- 
corporated city,  of  the  time  when  It  was  In- 
corporated, and  of  the  salient  facts  of  its 
geography  and  history.  Agtiew  v.  City  of 
Pawnee  City,  79  Neb.  603  (118  N.  W.  236). 

Laws  of  the  trnlted  States. 

24.  (1898.)  The  courts  of  this  state  take 
Judicial  notice  of  the  acts  of  congress  pro- 
viding for  the  appointment  of  a  deputy 
comptroller  of  the  currency  and  defining 
bis  powers  and  duties.  DavW  Estate  v. 
Watkina,  66  Neb.  288  (76  N.  W.  675). 

Lam  of  other  states. 

25.  (1876.)  No  court  takes  Judicial  no- 
tice of  the  laws  of  a  foreign  country,  but 
they  must  be  proven  as  facts.    Mo»es  v. 

Comatock,  4  Neb.  516. 

26.  (1893.)  The  courts  of  this  state  will 
not  take  Judicial  notice  of  the  laws  of  other 
states.  Scrogffin  v.  McClelland,  37  Neb.  644 
(56  N.  W.  208;  40  Am.  St  Rep.  520;  22  L. 
R.  A.  110);  (1902)  People's  Bldg..  Loan  & 
Savings  As»'n  v.  Backus,  2  Unof ,  463  ( 89  N. 
W.  315). 

Municipal  ordinances. 

27.  (1894.)  Courts  will  not.  as  a  rule, 
take  notice  of  municipal  ordinances,  unless 
required  to  do  so  by  special  charter  or  gen- 
eral law.  Foley  v.  State,  42  Neb.  233  (60 
N.  W.  574). 
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Existence  and  Jurisdiction  of  ooorta  and 
court  officers. 

28.  (1888.)  In  an  action  founded  upoa 
a  Judgment,  alleged  to  have  been  rendered 
by  the  Boone  county  circuit  court  in  tUe 
state  of  Indiana,  It  was  not  necamiy  to 
allege  In  direct  terms  that  such  court  was 
a  court  of  general  Jurisdiction,  since  the 
courts  of  this  state  would  take  judicial 
notice  of  the  fact  that  the  circuit  courts  of 
sister  states  are  courts  of  general  jurisdic- 
tion. Specklemeyer  v.  Dailey,  23  Neb.  101 
(86  N.  W.  356  ;  8  Am.  St  Rep.  119). 

29.  "  (1901.)  A  court  will  take  Judicial 
notice  of  its  clerk.  Trimble  v.  State.  61 
Neb.  604  (85  N.  W.  844). 

Terms  of  court. 

30.  (1887.)  The  supreme  court  will  take 
judicial  cognizance  of  the  time  fixed  under 
the  provisions  of  law  for  holding  tbe  regu- 
lar terms  of  the  district  courts  m  eack 
county  of  the  state.  CJapp  v.  Bauman,  22 
Neb.  198  (34  N.  W.  362). 

Rules  of  court 

31.  (1907.)  Rules  of  the  district  court 
cannot  be  Judicially  noticed  by  the  supreme 
court,  and  where  any  right  Is  claimed  under 
such  rules,  they  must  be  called  to  the  atten- 
tion of  the  court  by  being  embodied  in  the 
bill  of  exceptions.  Case  Threshing  Machine 
Co.  V.  Meyers,  78  Neb.  686  (111  N.  W.  602). 
Judicial  records  and  proceedings. 

32.  (1894.)  A  former  adjudication  In 
the  federal  courts  in  the  subject  matter  of 
a  controversy  cannot  be  taken  notice  of  in 
the  state  courts  unless  properly  presented 
by  the  pleadings  and  proofs.  Kilpatrick  v, 
Kaneaa  City  <£  B.  R.  Co.,  38  Neb.  820  (57 
N.  W.  664;  41  Am.  St  Rep  741). 

S3.  (1897.)  A  court  takes  notice  of  its 
own  records,  including  the  signatures  of  Its 
officers  and  the  dates  of  proceedings.  Teu- 
ton V.  American  Jewelry  Co.,  51  Neb  395 
(70  N.  W.  931);  (1902)  Zug  v.  Forf^n,  3 
Unof.  149  (90  N.  W.  1129). 

34.  (1899.)  The  supreme  court  will  not 
take  judicial  notice  of  the  rules  of  practice 
of  the  district  court.  To  be  conslderei. 
such  rules  must  be  made  a  part  of  the  rec' 
ord.  /Junn  v.  Bozarth.  59  Neb.  244  (SO  N. 
W.  811);  (1902)  Bush  v.  Tecumaeh  Xat. 
Sank,  64  Neb.  451  (90  N.  W.  23C). 

35.  (1900.)  The  district  court  will  not 
take  judicial  notice  of  the  contents  or  i 
brief  filed  by  one  of  the  litlginw  m  the  to- 
preme  court  when  the  cause  was  pending 
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on  ai^eal  or  error.  Bennett  «.  McDonald,  60 
Neb.  47  (82  N.  W.  110). 

36.  (1902.)  A  court  will  take  judicial 
notice  of  Its  own  rocords;  and  tbe  process 

by  which  It  has  acquired  jurisdiction  need 
not  be  Introduced.  Stewart  v.  Roaengren, 
66  Neb.  44B  (92  N.  W.  586). 

37.  (1905.)  Courts  do  not  take  Judicial 
notice  of  the  existence  of  judgments  or  de- 
crees In  cases  other  than  the  then  pending 
case,  and  a  decree  rendered  in  receivership 
;  roceedlngs  is  no  exception  to  the  rule. 
Allison  V.  Fidelity  Mutual  Ftre  Ins.  Co.,  74 

:eb.  366  (104  N.  W.  753). 

38.  (1906.)  The  district  court  may  take 
judicial  notice  of  the  time  when  an  action 
was  appealed  from  the  Justice  of  the  peace, 
and  base  instructions  as  to  the  statute  of 
limitations  thereon.  Tan  ■  Burg  v.  Van 
Engen,  76  Neb.  816  (107  N.  W.  1006). 

Official  proclamatiouB  and  orders. 

39.  (1902.)  Where  a  statute  authorizes 
executlTe  officers  to  make  general  rules  for 
the  conduct  of  public  business,  and  such 

r  jles  are  duly  made  and  published,  the  courts 
will  take  Judicial  notice  of  them.  Larson  v. 
First  Nat.  Bank  of  Pender,  66  Neb.  69S  (92 

N.  W.  ,729). 

Kotarial  seaL 

40.  (1881.)  Courts  take  Judicial  noUce  of 
the  seal  of  a  notary  public,  and  It  proves 
Itself  prima  facte,  by  Its  appearance  upon 

the  certificate.  Oreen  v.  Oroas,  12  Neb.  117 
(10  N.  W.  459). 

Census  and  election  returns. 

41.  (1898.)  Courts  will  take  Judicial  no- 
tice of  a  United  States  census  and  Its  re- 
sults, a  school  census  and  Its  results;  also 
of  an  authorized  election  and  Its  results,  and 
the  number  of  votes  cast  thereat.  Kokes  v. 
rtate,  e»  rel.  Koupal,  66  Neb.  691  (76  N.  W. 
467). 

Cuctoms  and  wungtm. 

42.  (1902.)  mile  the  revenue  act  pro- 
Tides  for  the  assessment  for  tax  purposes  of 
all  property  at  its  fair  cash  value,  the  court 
Tvlll  take  Judicial  notice  of  the  fact  that  for 
cenerat  revenue  purposes  the  standard  of 
valuation  generally  prevailing  is  far  below 
the  actual  cash  value  of  the  property  as- 
~.essed.  State,  ex  rel.  Bee  Building  Co.,  v. 
ravage,  65  Neb.  714  (91  N.  W.  716). 

43.  (1903.)  The  court  will  take  Judicial 
rotlce  of  the  fact  that  since  the  early  settle- 
irents  of  the  western  portions  of  the  state, 


where  irrigation  has  been  found  essential  to 
successful  agrlculure,  a  custom  or  practice 
has  existed  of  appropriating  and  diverUng 
waters  from  the  natural  channels  of  such 

waters  to  the  soli  for  agricultural  purposes. 
Whether  vested  rights  have  been  acquired 
thereby,  must  depend  on  the  facts  and  cir- 
cumstances as  disclosed  in  any  particular 
case.  Crawford  Co.  v.  Hathaway.  67  Neh. 
325  (93  N.  W.  781;  108  Am.  St.  Rep.  647: 
60  L.  R.  A.  889). 

Earnings  of  railroads. 

44.  (1900.)  The  supreme  court  does  not 
take  judicial  cognizance  of  the  net  earnings 
of  railroad  companies,  and  cannot  assume, 
without  proof,  that  the  "Maximum  Rate 
Law"  (Session  Laws  1893,  ch.  24)  is  now, 
or  was  at  the  time  of  its  enactment,  confis- 
catory legislation.  7iel)raska  Telephone  Co. 
V.  K!omen,  59  Neb.  737  (82  N.  W.  1). 

Effect  of  judicial  notice. 

45.  (1899.)  Facts  of  which  the  court  will 
take  judicial  notice,  need  not  be  given  in 
evidence.  State,  ex  rel.  Bankers  Reserve 
Life  Aas'n,  v.  Scott,  69  Neb.  499  (81  N.  W. 
306). 

ZZ.  FBESinCFTIONS. 

Presumptions  as  to  particular  matters  or 
In  particular  proceedings,  see  particular 
topics. 

Presumptions  in  appellate  court,  see  Ap- 
peal and  Error,  H  1560-1659. 

Possession  of  note  as  evidence  of  owner- 
ship, see  Bills  and  Notes. 

Of  negligence  of  carrier  from  loss  of  goods, 
see  Carriers,  §S  86-89, 

Baggage  check  as  evidence  of  delivery  of 
baggie  to  carrier,  see  CarHera,  %  369. 

Failure  to  file  chattel  mortgage  evidence 
of  fraud,  see  Chattel  Mortgages,  i  162. 

-  Presumption  of  death  from  absence,  see 
Deaths,  SS  1-6. 

That  noayor  attended  council  meeting,  see 
Municipal  Corporations,  i  102. 

Presumption  tbat  sun  time  Is  used,  see 
Time,  f  6. 

Instructions  as  to  presumptions,  see  Trial, 

|{  439-443. 

That  trustee  has  performed   duty,  see 

Trusts,  f  139. 

Knowledge  of  contents  of  contract. 

46.  (1904.)  In  the  absence  of  fraud  or 
imposition,  persons  of  mature  years  and  or- 
dinary intelligence  and  education  are  pro- 
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aumed  to  have  read  the  contracts  executed 
by  them,  or  to  have  otherwise  made  them- 
■elves  acquainted  with  their  contents. 
Bradlev  d  Co.  v.  Baata,  71  Neh.  169  (98  N. 
697). 

Continuance  of  fact  or  condition. 

47.  (1903.)  Depositions  elven  In  the  same 
action  about  five  years  previous  to  the  final 
decision,  showing  next  of  kin  to  be  then 

alive,  carry  a  preBumptlon  of  their  existence 
at  the  time  of  the  verdict.  Chicago,  R.  I.  <£ 
P.  R.  Co.  V.  Young,  67  Neb.  668  (93  N.  W. 
922). 

Statnte  governing  contract. 

48.  (1907.)  In  the  absence  of  proof  to  the 
contrary,  the  constitution  and  laws  in  force 
in  this  state  will  be  presumed  to  have  been 
In  force  at  the  place  of  the  making  of  the 
contract  which  is  In  tesue.  Cook  v.  Chicago, 
R.  I.  d  P.  R.  Co.,  78  Neb.  64  (110  N.  W.  718). 

Lavs  of  other  states. 

49.  (1884.)  The  effect  of  national  or 
state  homestead  laws  that  a  judgment  Is  not 
a  Ifen  on  a  homestotd  of  the  debtor  until  a 
patent  is  issued  will  not  be  presumed,  but 
must  be  shown  affirmatively.  Messick  v.  Mc- 
carty, 16  Neb.  704  (21  N.  W.  439). 

50.  (188S.)  In  the  absence  of  evidence  to 
the  contrary,  the  statutes  of  Pennsylvania 
will  be  presumed  to  be  like  our  own.  Lord 
V.  State,  17  Neb.  626  (23  N.  W.  507). 

&1.  (1892.)  In  the  absence  of  pleading 
and  proof  to  the  contrary  the  taws  of  an- 
other state  will  be  presumed  to  be  like  our 
own.  Haggin  v.  Hoggin,  35  Neb.  375  (53  N. 
W.  209)  ;  n893)  Bcroggin  v.  McClelland,  37 
Neb.  644  (56  N.  W.  208;  40  Am.  St.  Rep. 
520;  22  L.  R.  A.  110);  (1902)  People's  Bldg., 
Loan  d  Savings  Asa'n  v.  Backus,  2  Unof. 
463  (89  N.  W.  315);  (1895)  Chapman  v. 
Brewer.  43  Neb.  890  (62  N.  W.  320;  47  Am. 
St.  Rep.  779);  (1895)  Smith  v.  Maaon,  44 
Neb.  .610  (63  N.  W.  41);  (1897)  Eaat  Omaha 
Street  R.  Co.  v.  Oodola,  60  Neb.  906  (  70  N. 
W.  491);  (1898)  Welton  v.  Atkinson,  56 
Neb.  674  (76  N.  W.  473;  70  Am.  St.  Rep. 
416);  (1900)  Bchmitt  cE  Bro.  Co.  v.  Mahoney, 
60  Neb.  20  (82  N.  W.  99);  (1903)  Staunch- 
field  V.  Jeutter.  4  Unof.  847  (96  N.  W.  642) ; 
(1907)  Bannard  v.  Dimcan,  79  Neb.  189 
(112  N.  W.  353). 

52.  (1895.)  In  the  absence  of  contrary 
evidence,  laws  ot  other  states  will  be  pre- 
sumed to  be  the  same  as  ours,  and  such  pre- 
sumption applies  to  both  statutory  and  com- 
mon law.  Stark  v.  Olsen,  44  Neb.  646  (63 
N.  W.  37). 


53.  (1897.)  The  laws  of  sister  ststn 
will,  as  a  rule,  in  the  absence  of  proof,  be 
presumed  to  be  the  same  aa  our  own.  There 
are,  however,  to  that  rule  recognized  exMp- 
tions,  among  which  Is  that  courts  of  general 
jurisdiction  of  other  states  will,  unless  tliere 
is  proof  to  the  contrary,  be  presumed  lo  pos- 
sess the  authority  they  assume  to  exercse. 
and  that  the  methods  of  procedure  pnrsnetl 
by  them,  although  differing  from  the  escab- 
llshed  practice  of  this  state,  are  authorized 
by  the  laws  of  the  state  In  whlcb  they  sx 
Council  Bluffs  Savings  Bank  v.  Oriavold.  54 
Neb.  753  (70  N.  W.  37&). 

Official  proceedings  and  acta. 

54,  56.  (1874.)  The  law  vUl  presume  of- 
ficial acts  of  public  officers  to  bare  been 
rightly  done,  unless  the  circumstances  of 
the  case  overturn  this  presumption;  and 
acts  done  which  presupposes  the  existence 
of  other  acts  to  make  them  legally  opera- 
tive are  presumptive  proof  ot  the  latter. 
Tiemey  v.  Cornell,  3  Neb.  267;  (18S4)  Sev- 
ard  V.  Didler,  16  Neb.  58  (20  N.  W.  12): 
(1889)  Biasell  v.  Fletcher,  27  Neb.  582  {43 
N.  W.  350). 

66.  (1884.)  The  law  presumes  that  of- 
ficers having  been  charged  with  the  per- 
formance of  a  duty  have  discharged  that 
duty  correctly,  and  such  presumption  con- 
tinues until  the  contrary  Is  shown.  Hast- 
ings School  District  v.  Caldwell.  Hamilton 
d  Co.,  16  Neb.  68  (19  N.  W.  470):  (1885) 
Taylor  v.  Wilson.  17  Neb.  88  (  22  N.  W. 
119);  (1896)  Green  v.  Barker,  47  Neb.  934 
(66  N.  W.  1032);  (1898)  Spiech  v.  Tiemey. 
66  Neb.  614  (76  N.  W.  1090);  (1901)  Broten 
V.  Helaley,  2  Unof.  69  (96  N.  W.  187). 

67.  (1884.)  The  signature  of  the  county 
clerk  or  his  deputy  to  the  jurat  to  an  oath 
lawfully  filed  In  his  office  Is  presumed  tobr 
genuine,  and  no  proof  on  that  point  prima 
fade  is  required.  Merriam  v.  Coffee,  16  Neb. 
450  (20  N.  W.  389). 

58.  (1899.)  The  law  presumes  thst  a 
public  officer  foithfully  performs  offif^ 
duty,  and  that  the  records  of  his  office  tmlr 
represent  the  business  transactions  entned 
therein.  Paxton  v.  State.  59  Neb.  460  fSI 
N.  W.  383;  80  Am.  St  Rep.  689). 

69.  ( 1901. )  Taxing  officers  are  pre- 
sumed to  have  done  thetr  duty  in  the  man- 
ner provided  by  law.  Carmen  v.  Harris.  CI 
Neb.  636  (85  N.  W.  848). 

Judicial  proceedings  and  records. 

60.  (1886.)  Liegal  presumptions  are  Is 
favor  of  the  regularity  of  the  proceeding  ai 
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courts  established  by  law  In  matters  over 
which  they  have  jurisdiction.    Van  Bant  V. 
.Butler,  19  Neb.  351  J 27  N.  W.  299). 

61.  (1886.)  It  Is  a  rule  of  law  that 
every  presumption  is  in  favor  of  the  cor- 
rectness of  the  decisions  of  courts  of  generttl 
jurisdiction  until  the  contrary  is  made  af- 
firmatively to  appear.  Saxon  v.  Cain,  19 
Neb.  488  (26  N.  W.  386). 

62.  (189S.)  Where  the  journal  entry  of 
a  ruling  recites  that  a  party  noted  an  ex- 
ception to  the  order,  it  will  be  presumed 
that  be  was  present  In  person  or  by  counsel. 
Royal  Trust  Co.  v.  Exchange  Bank,  55  Neb. 
663  (76  N.  W.  425). 

63.  (1901.)  In  a  court  of  general  juris- 
diction jurlEdlctional  facts  and  the  regular^ 
Ity  of  the  proceedings  therein  will  be  pre- 
sumed. Parsont  V.  State,  61  Neb.  244  (85 
N.  W.  65). 

64.  (1901.)  Where  the  clerk  of  a  state 
court  for  a  certain  county  has  possession  of 
the  records  of  the  territorial  court  for  the 
same  county,  both  courts  being  of  the  same 
description,  it  will  be  presumed  his  posses- 
bIoq  was  rightful.  McPherson  v.  Commer- 
cial Nat.  Bank.  61  Neb.  695  (85  N.  W.  895). 

65.  (1906.)  When  the  jurisdiction  of  a 
9uast-judlcia]  tribunal  is  once  established. 
Its  subsequent  proceedings  are  presumed  to 
he  regular.  Lancaster  County  v.  Whedon, 
76  Neb.  753  (108  N.  W.  127). 

Jurisdiction. 

66.  (1903.)  Whenever  it  becomes  neces- 
sary to  invoke  the  record  of  proceedings  of 
an  official  tribunal  of  limited  powers  for  the 
purpose  of  establishing  a  substantive  right 
or  title,  it  ia  indispensable  to  the  success  of 
the  party  relying  thereupon -that  It  be  shown 
affirmatively  that  the  body  had  acQUlred 
jurlEdiclIon  of  the  subject  of  Its  action.  If 
he  fails  so  to  do,  the  mere  lapse  of  time  will 
not  supply  the  omission.  Postal  v.  Martin, 
4  Unof.  B34  (95  N.  W.  8). 

Conduct  of  business. 

67.  ( 1902.)  The  presumption,  if  any 
there  be,  that  business  is  conducted  accord- 
ing to  sun  time  will  not  overcome  the  pre- 
sumption in  favor  of  the  regularity  of  of- 
ficial action.  lotpa  Loan  a  Trust  Co.  v.  Es- 
tate of  Devalh  63  Neb.  826  (89  N.  W.  381). 

Malliitg  and  delivery  of  mail  matter. 

68.  (1895.)  Whether  or  not  a  letterduly 
stamped  and  addressed  reached  the  ad- 
dressee is  a  question  of  fact  for  the  jury. 


National  Masonic  Accident  As»*n  v.  Burr, 
44  Neb.  256  (62  N.  W.  466). 

69.  (1899.)  A  letter  duly  addressed. 
Stamped,  and  posted  Is  presumed  to  have 
reached  the  addressee  in  the  usual  course 
of  malls,  but  the  presumption  may  be  over- 
come by  proper  evidence  that  the  letter  was 
not  received.  KatioTial  Masonic  Accident 
Ass'n  V.  Burr,  57  Neb.  437  (77  N.  W.  1098). 

70.  (1899.)  Whether  a  letter  mailed, 
with  postage  thereon  prepaid,  reached  its 
destination  in  the  usual  course  of  the  mai?s 
Is  a  question  of  fact  to  be  determined  from 
all  the  evidence  adduced.  National  Ma- 
sonic Accident  Ass'n  v.  Burr,  57  Neb.  437 
(77  N.  W.  1098). 

Sending  and  delivery  of  telegrams. 

71.  (1897.)  A  presumption  of  delivery 
results  from  the  entrusting  to  a  telegraph 
company  for  transmission  of  a  message 
properly  addressed,  similar  to  that  which 
follows  from  the  posting  of  a  letter  for 
transmission  by  the  United  States  mail. 
Perry  v.  Oerman-American  Bank,  53  Neb. 
89  (73  N.  W.  538;  68  Am.  St.  Rep.  593). 

Failure  to  allege  facts. 

72.  (1889.)  V/here  there  Is  a  failure  In 
an  answer  to  state  a  material  fact — one 

necessary  to  show  that  the  defendant  is  en- 
titled to  make  a  certain  defense — the  pre- 
sumption is  that  such  fact  does  not  exist. 
Cheney  v.  Dunlap,  27  Neb.  401  (43  N.  W. 
178:  5  L.  R.  A.  465n). 

ni.  BUBDICN  OF  PBOOF. 

Burden  of  proof  as  to  particular  matters 
or-  in  particular  proceedings,  see  specific 

topics. 

Burden  of  showing  error,  see  Appeal  and 
Error,  1568-1578. 

In  action  against  partnership,  see  Part- 
nerahip,  $S  228,  229. 

Nature  and  scope  in  general. 

73.  (1907.)  To  say  that  a  party  adver- 
sary has  the  burden  of  proof  means  only 
that  he  has  the  burden  to  Introduce  a  cer- 
tain quantum  of  proof.  Beckman  v.  Lincoln 
d  N.  R.  Co.,  79  Neb.  89  (112  N.  W.  348). 

Party  asserting  facts. 

74.  (1883.)  Where  a  plaintiff  admits  in 
his  reply  that  certain  real  estate  was  a'  - 
sessed,  but  alleges  that  such  assessme;  ' 
was  illegal,  the  burden  of  proof  Is  upon  h: 
to  show  such  illegality.  Totole  v.  Holt,  i ! 
Neb.  221  (15  N.  W.  203). 

76.    (1892.)    The  burden  of  proof  is  upon 
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the  plalntlfl  to  establiBh,  hj  a  preponderance 
of  the  eTldenee,  every  material  avepmentln 
the  petition  whic^  1b  controverced  by  the 
answer.  McEvoy  v.  Bwayee,  34  Neb.  316  (51 
N.  W.  824). 

76.  (1899.)  The  burden  of  proof  as  to 
new  matter  pleaded  by  way  of  confession 
and  avoidance  of  the  allegations  of  an  ad- 
versary's pleadings  is  on  the  party  setting 
forth  such  new  matter.  Home  Fire  Ins.  Co. 
V.  Johansen,  59  Neb.  349  (80  N.  W.  1047), 

77.  (1899.)  >Iaterlal  averments  in  an 
answer,  controverted  by  the  reply,  place 
I  he  burden  upon  the  defendant.  Pennsyl- 
vania Co.  V.  Kennard  Olasa  <£  Paint  Co.,  59 
Neb.  435  (81  N.  W.  372). 

78.  ( 1900. )  The  burden  is  upon  the 
plaintiff  to  prove  the  material  allegations 
of  the  petition  not  admitted  by  a  prepon- 
derance of  the  evidence.  Chamberlain  Bank- 
ing House  V.  Woolaej/,  60  Neb.  516  (S3  N. 
V/.  729). 

79.  (19(»3.)  Where  a  material  allega- 
tion in  the  petition  is  denied  by  the  answer, 
the  plalntlfl  must  prove  the  facts  alleged, 

l  y  some  competent  evidence,  and  falling  to 
do  80,  he  cannot  maintain  the  action.  Mar- 
ker V.  Burbank,  68  Neb.  86  (93  N.  W.  949). 

iThiftlng  of  burden. 

80.  (1904.)  The  burden  of  sustaining 
the  affirmative  of  an  issue  involved  in  an 
action,  does  not  shift  during  the  progress 
of  the  trial,  but  Is  upon  the  party  alleging 
th3  facts  constituting  the  issue,  and  re- 
mains there  until  the  end.  Rapp  v.  Sarpv 
County,  71  Neb.  382  (98  N.W.  1042);  (1905) 
Vertrees  v.  Ooffe  Countp,  76  Neb.  332  (106 
N.  W.  331). 

IV.  BBLEVANCT,  KATEBIALITT  AKD 
COHPETENCT  IN  OENBBAI^ 

Admissibility  under  Issues  raised  by 
pleadings,  see  Pleading,  H  476'6&9. 

Exclusion  oC  cumulative  evidence,  see 
Trial,  182. 

A.  Eaets  in  Issue  and  Belevanl  to  Issoe^ 
Belerancy  in  generaL 

81.    (1882.)    In  an  action  for  fraud  in 

inducing  a  creditor  of  a  partnership  to  sur- 
render a  note,  and  in  payment  of  such  debt 
to  accept  several  other  notes  payable  to  one 
member  of  the  firm,  which  were  secured  by 
f^rtaln  alleged  mortgages,  testimony  of  one 
rartner  as  to  the  terms  of  the  dissolution 
of  the  Arm,  and  as  to  the  solvency  of  the 
certain  parties  involved  In  the  transactions, 
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Is  not  admissible.    GehHnff  v.  Bintou,  u 

Neb.  554  (11  N.  W,  878). 

82.  (1883.)  Where  evidence  offered  at 
a  trial  can  have  no  legitimate  bearing  on 
any  matter  put  in  issue  by  the  pleadings, 
it  Is  Immaterial,  and 'Its  exclusion  Is  proper. 
State  Historical  Ass'n  v.  dtp  of  lAncoin.  n 
Neb.  336  (15  N.  W.  717). 

83.  (1892.)  Id  a  cause  tried  to  a  jury 
the  admission  of  opinion  evidence  which 
has  no  legitimate  bearing  on  any  muter  In 
Issue,  and  which  is  prejudicial  to  the  party 
complaining,  is  good  ground  for  reveraal  of 
the  judgment.  Darner  v.  Daggett,  35  Neb. 
695  (53  N.  W.  608). 

84.  (1900.)  The  test  of  the  admissibil- 
ity of  evidence  is  upon  the  qnesUons  asM 
rather  than  the  answers  returned.  MfiSMOurt 
P.  R.  Co.  V.  Fox,  60  Neb.  531  (83  N.  W.  744). 

86.  (1902.  Whether  a  parUcnlar  iMel 
sought  to  be  proved  Is  too  remote  Is  a  ques- 
tion that  cannot  be  determined  according  to 
any  fixed  and  unvarying  rule.  The  drenm- 
stances  of  the  particular  case  and  the  rela- 
tion of  the  fact  in  question  to  other  evidence 
must  be  taken  into  account.  Gandji  c. 
Estate  of  Bissell.  3  Unof.  47  (90  N.  W.  883). 

86.  (1903.)  Where  the  evidence  shows 
conclusively  that  all  the  negotiations  for  the 
purchase  of  the  capital  stock  of  an  insur- 
ance company  contemplated  all  the  stock,  li 
is  not  error  to  exclude,  on  cross^amlna- 
tlon,  the  statement  of  a  witness,  who  was 
the  vendee,  as  to  what  he  would  have  given 
per  share  for  less  than  all  the  stock.  Bar- 
ber V.  Martin.  67  Neb.  445  (93  N.  W.  722). 

87.  (1903  )  Evidence  is  not  to  be  re- 
jected necessarily  because  It  does  not  bear 
directly  upon  the  Issue;  if  It  tends  naam- 
ably  to  mtablish  the  fact  in  controversy  by 
strengthenin-  the  probabilities  upon  one 
side,  and  Is  otherwise  competent.  It  shonld 
be  received.  Chamberlain  v.  Chamberlain 
Banking  House,  i  Unof.  278  (93  N.  W.  1021>. 

88.  (1905.)  Where  a  case  Is  tried  upon 
an  agreed  stipulation  of  tacts  and  oral  and 
written  evidence.  It  Is  proper  for  the  Jnry  to 
consider  all  the  evidence,  even  though  part 
of  it  may  be  Inconsistent  with  the  stateni«it 
of  facts.  Hunt  v.  Van  Burg,  76  Neb.  304  (106 
N.  W.  329). 

Circumstantial  evidence  of  facts  in  Issue. 

Proof  of  unlawful  sale  of  liquor  by  cir- 
cumstantial evidence,  see  Intoxicating  Li^ 
uora.  H  420-424. 

89.  (1884.)    Where     a     defendant  is 
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charged  with  the  execution  of  a  fraudulent 
deed,  it  is  proper  to  allow  him  to  testify 
to  "facts  and  circumstances"  relative  to  the 
conveyance.    Union  Nat.  Bank  v.  Harritont 

16  Neb.  635  (21  N.  W.  446). 

90.  (1907.)  Where  there  Is  a  direct  con- 
flict Id  the  eTidence  of  the  witnesses  relat- 
ing to  a  material  Issue  in  the  case,  any  col- 
lateral fact  or  circumstance  tending  in  any- 
reasonable  degree  to  establish  the  proba^ 
billty  or  Improbability  of  the  fact  In  Issue 
fs  relevant  evidence  and  proper  for  tbe  con- 
£ideratton  of  the  Jury.  Bhephera  v.  Lincoln 
Traction  Co.,  79  Neb.  834  (113  N.  W.  627). 

Value  or  market  price  of  property. 

91.  (1901.)  In  proving  the  value  of  prop- 
erty It  is  improper  to  admit  testimony  of 
an  alleged  offer  of  a  particular  price  for  the 
property  as  tending  to  show  its  value;  this 
is  a  kind  of  proof  that  could  be  so  easily 
manufactured  that  Its  admission  would  be 
too  dangerous  to  be  tolerated.  Stewart  v. 
James,  1  Unof.  507  (95  N.  W.  778). 

92.  (1902.)  In  proving  the  value  of  land 
at  a  particular  time  It  is  not  competent  to 
show  what  a  witness  says  he  was  author- 
ized to  bid  for  the  land  at  that  time;  and 
the  fact  that  he  claims  to  have  been  anthOi^ 
Ized  to  bid  for  a  party  financially  respon- 
sible would  not  change  the  rule.  First  Nat. 
Bank  of  Harvard  v.  Hockett,  2  UnoL  612 
(89  N.  W.  412). 

93.  (1904.)  The  value  of  real  estate 
cannot  be  shown  by  proof  of  Ind^ndmt 
sales.  Union  P.  R.  Co.  v.  Stamoood,  71  Neb. 
158  (98  N.W.  666). 

Character  or  reputaUon. 

Admissibility  of  character  evidence  In 
false   imprisonment,   see  ^alse  Imprison- 

'Kient.  S  24. 

94  (1882.)  EMdence  of  good  character 
in  civil  action  is  inadmissible.  Dunbier  v. 
Day.  12  Neb.  596  (12  N.  W.  109). 

KTotive  and  intent. 

95.  (1875.)  Where  the  defense  to  an 
action  on  a  promissory  note  was  that  the 
rote  had  been  given  to  cover  an  overdraft 
Vy  a  depositor  in  a  bank,  testimony  of  one 
of  the  makers,  as  to  his  understanding  of 
tie  purpose  and  object  of  giving  the  note, 
is  inadmissible.  iMcey  v.  Central  Nat. 
Bank.  4  Neb.  179. 

96.  (1899.)  Evidence  la  admissible  which 
tends  to  show  that  a  person  had  a  motive 
for  doing  an  act.  Oerman-American  Bank 
of  MilKaukee  v.  Stickle,  59  Neb.  321  (80  N. 
W.  910). 

1 


97.  (1902.)  A  pleading  drawn  and  filed 
by  the  attorney  general  on  behalf  of  the 
state  having  been  introduced  In  evidence 
as  an  admission,  it  Is  competent  for  him 
to  testify  to  the  theory  of  law  upon  which 
he  drew  and  filed  the  same,  for  the  pur- 
pose of  explaining  it  and  depriving  it  of  Its 
apparent  force.  State  v.  Paxton,  65  Neb. 
110  (90  N.  W.  983). 

98.  (1903.)  Where  a  person's  acts  are 
ambiguous,  and  the  effect  thereof  depends 
upon  the  intention  with  which  they  were 
done,  he  may  testify  as  to  his  reason  for 
doing  them.  McCormick  Harvesting  Ma- 
chine Co.  V.  Biatt,  4  Unof.  687  (96  N.  W. 
627). 

Knowledge. 

99.  (1904.)  A  paper  not  signed  by  or 
binding  upon  a  party  but  examined  and  re- 
jected by  him  may  be  used  as  evidence  of 
notice  of  a  claim  made  apjiarent  thereby, 
when  such  fact  is  in  dispute.  EpUy  v.  Lov- 
ell.  6  Unof.  261  (97  N.  W.  1027). 

Katters  explanatory  <tf  facts  in  evidence 
or  of  inferences  therefrom. 

100.  (1894.)  While  evidence  must  be 
confined  to  tbe  issues,  it  Is  not  essential 
that  It  should  always  bear  directly  upon  tbe 
precise  point  In  issue,  but  is  admissible  it 
it  affords  a  reasonable  Inference  upon  that 
point.  Lincoln  Pressed  Brick  Co.  v.  Buck- 
ner.  39  Neb.  83  (57  N.  W.  749). 

101.  (1896  )  Evidence  of  collateral  facts 
corroborative  of  the  statements  of  parties 
with  respect  to  the  principal  contention  is 
confined  to  such  transBctlons  as  shed  some 
real  light  upon  the  question  at  issue.  As  a 
rule,  the  circumstances  surrounding  the 
parties,  their  relations  toward  each  other 
and  the  subject  of  the  controversy  at  tbe 
time  of  the  transaction  Involved,  are  proper  ^ 
subjects  of  proof.  Blomgren  v.  Anderson, 
48  Neb.  240  (67  N.  W.  186). 

102.  (1902.)  Evidence  is  not  to  be  re- 
jected, necessarily,  because  it  does  not  bear 
directly  upon  tbe  issue.  If  it  forms  a  link 
in  the  chain  of  evidence  or  tends  reason- 
ably to  establish  tbe  fact  in  controversy  by 
strengthening  the  probabilities  on  one  side 
or  weakening  those  upon  the  other,  it 
should  be  received.  Oandy  v.  Estate  of  Bia- 
sell,  3  Unof.  47  (90  N.  W.  883). 

103.  (1905.)  EJvidence  of  collateral  facts 
corroborative  of  the  statement  of  one  party 
with  respect  to  the  main  issue  is  admissible 
if  confined  to  such  matters  as  throw  light 
upon  the  question.    The  Jury  are  entitled 
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to  know  all  the  circumstances  surrounding 

the  parties  with  reference  to  the  property 
at  the  time  of  the  transaction  in  order  that 
they  may  Judge  which  of  them  is  telling 
the  truth.  Farmera  State  Bank  of  Central 
City  V.  Yennev,  73  Neb.  338  (102  N.  W.  617). 

Facts    relevant    to    issues  erroneously 
stricken  from  pleadings. 

104.  (1879.)  Evidence  offered  In  sup- 
port of  an  alleged  defense,  which  had  been 
erroneously  held  bad  on  demurrer  to  the 
answer,  was  properly  rejected  on  the  ground 
of  Irreievancy.  The  error  in  such  case  lies 
not  in  the  rejection  of  such  evidence,  but 
back  of  this,  and  in  the  ruling  on  the  de- 
murrer. Nebraska  Cfty  v.  Oaa  Co.,  9  Neb. 
339  (2  N.  W.  870). 

105.  (1898.)  It  is  not  error  to  exclude 
evidence  irrelevant  to  the  issues  as  made 
up.  although  the  court  may  have  errone- 
ously stricken  from  the  pleadings  aver- 
ments to  which  such  evidence  would  be  rel- 
evant. The  error  in  such  case  would  be  In 
ruling  upon  the  pleadings  and  not  in  ruling 
upon  the  evidence.  Lonergan  v«  Lonergan, 
65  Neb.  641  (76  N,  W.  16). 

B.  Bes  Oestae. 

Declarations  of  fraudulent  grantor  as  to 

validity  of  conveyance,  see  post,  IS  239-243. 

Statement  of  livery  stable  keeper's  agent 
as  to  condition  of  horse  after  use  as  res 

gestae,  see  Liv^Ty  Stable  Keepers,  i  6. 

Relation  to  Issues  in  generaL 

106.  (1893.)  A  declaration,  to  be  a  part 
of  the  ret  geato',  need  not  necessarily  &e 
coincident  In  point  of  time  with  the  main 

fact  proved.  It  is  enough  that  the  two  are 
so  clearly  connected  that  the  declaration 
can,  in  the  ordinary  course  of  affairs,  be 
said  to  be  a  spontaneous  explanation  of  the 
real  cause.  31i»aouri  P.  R.  Co.  v.  Baier,  37 
Neb.  235  (55  N.  W.  913);  (1898)  City  of 
Friend  v.  Burleigh,  53  Neb.  674  (74  N.  W. 
62):  (19115)  City  of  Lexington  v.  Fleharty, 
74  Neb.  626  (104  N.  W.  1056). 

107.  (1898.)  A  declaration,  to  be  com- 
petent as  rea  geata;  must  be  made  at  such 
time  and  under  such  circumstances  as  to 
raise  the  presumption  that  It  is  the  unpre- 
meditated and  spontaneous  explanation  of 
thp  matter  about  which  it  is  made.  Union 
P.  R.  Co.  V.  Elliott.  54  Neb.  299  (74  N.  W. 
627);  (1903)  Pledger  v.  Chicago,  B.  d  Q.  R. 
Co..  69  Neb.  456  (95  N.  W.  1057). 

108.  (1901.)  Where  a  defendant  Is  pros- 
ecuted for  obtaining  property  by  falsely  rep- 


resenting that  the  maker  of  notes  gina  u 

collateral  was  a  man  of  wealth,  notes  glTcs 
by  the  defendant  are  admisslb'e  in  eviilenfe 
as  a  part  of  the  rea  geata.  West  v.  State. 
63  Neb.  257  (88  N.  W.  603). 

109.  (1904.)  Declarations,  to  be  adrnte- 
sible  as  a  part  of  the  rea  geattr,  most  ac- 
company and  be  so  connected  as  to  be  a 
part  of  the  fact  or  transaction  in  comro- 
versy,  and  must  tend  to  illustrate  or  ex- 
plain It,  such  fact  or  transaction  Itself  al£9 
being  admissible  in  evidence.  Eoni  r. 
Lewis,  71  Neb.  370  (103  N.  W.  460). 

Facts  forming  part  of  transaction. 

110.  (1899.)  The  testimony  of  a  viuiea 
describing  the  positions  of  decedent  and  tbe 
engine  shortly  after  the  accident  which  re- 
sulted in  the  death  of  the  plaintiff's  intes- 
tate was  admissible  as  rea  geata:.  Chicago. 
B.  A  Q.  R.  Co.  V.  Oyster.  58  Neb.  1  (71  S 
W.  359) 

Acts  and  statements  Accompanying  trans- 
action. 

111.  (1875.)  Demand  for  security  lor 
an  overdraft  by  a  depositor  in  a  bank,  male 
long  after  a  note  had  been  given  and  wheit 
there  was  an  overdraft  still  due.  does  nv. 
constitute  a  part  of  the  res  geat^c.  Locey 
V.  Central  Xat.  Bank,  4  Neb.  179. 

112.  (1884.)  In  an  action  by  B  a^icst 
H.  for  the  value  of  a  horse  which  B.  bad 
left  at  the  livery  stable  of  H.  with  permis- 
sion to  occasionally  let  him  to  proper  uiU 
careful  drivers,  and  which  had  been  let  or 
the  4th  day  of  July  to  an  Improper  person, 
was  overdriven  and  not  properly  cared  f<a 
from  the  effect  of  which  he  died  on  the  ilh 
of  July  following,  a  statement  made  to  B 
by  the  agent  of  H.  and  foreman  and  r^o- 
eral  manager  of  said  livery  stable,  as  to  the 
condition  and  appearance  of  the  horse  whn 
returned  to  the  stable  July  4th,  his  syap 
toms  since  that  time,  and  at  the  then  pres- 
ent time,  was  properly  admitted  In  evideoc 
on  the  part  of  the  plaintiff,  having  bees 
made  at  the  same  time  as  the  dependios 
transaction,  and  constituting  a  part  of  ih« 
rea  geata.  Homan  v.  Boyce,  15  Neb.  »4S 
(19  N.  W.  590). 

113.  (1890.)  Declarations  of  an  asect 
made  after  tbe  completion  of  tbe  traiiss> 
tion  to  which  they  relate  are  not  admis3il> 
as  a  part  of  the  rea  geata:  Oale  Sulky  Har- 
row Co.  V.  Laughlin.  31  Neb.  103  (47  N.  V 
638). 

114.  (1891.)  Where,  in  the  course  oftbe 
canvassing  and  electioneering  to  Induce  i 
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sufDclent  number  of  freeholders  of  a  certalD 
town  to  become  signers  of  a  petition  to  the 
county  board  for  an  election  for  the  Issu- 
ance of  bonds  to  be  donated  to  a  railroad 
company,  certain  representations,  promises, 
and  inducements  were  falsely  and  fraudu- 
lently made  and  held  out  by  the  railroad 
company  to  such  freeholders,  and  which  re- 
suited  Id  such  freeholders  becoming  signers 
to  said  petition,  held,  that  such  representa- 
tions, promises,  and  inducements,  although 
made  at  a  time  and  meeting  previous  to  the 
time  at  which  said  freeholders  became  sign- 
ers, were  nevertheless  a  part  of  the  res 
ffestw.  Wullenwaber  v.  Dunigan,  33  Neb. 
477  (BO  N.  W.  428). 

115.  (1894.)  Remarks  by  a  brakenum, 
made  at  the  time  of  an  accident  concerning 

the  length  of  time  of  a  stop,  are  admissible 
as  res  gestcp.  Omaha  <f  R.  V.  R.  Co.  v.  Chot- 
lette.  41  Neb.  578  (59  N.  W.  921). 

116.  (1889.)  Public  corporations  act 
through  their  officers  and  agents,  and  the 
declarations  of  such  officers  and  agents, 
made  during,  and  In  relation  to',  the  trans- 
action of  official  business,  are,  in  a  proper 
case,  admissible  in  evidence  as  a  part  of 
the  res  gestw.  Paxton  v.  State,  59  Neb.  460 
(81  N.  W.  383:  80  Am.  St  Rep.  689). 

117.  (1904.)  Where  an  infant  child  of 
a  guest  at  a  hotel  is  Injured  by  an  employee 
of  the  hotel  who  pointed  a  revolver  at  the 
child.  In  an  endeavor  to  frighten'  him  from 
a  room  other  than  that  occupied  by  bis  pa- 
rents, and  the  revolver  Is  dischai^d,  an  ad- 
mission by  a  servant  of  the  hotel,  made  the 
day  afte-  the  accident,  that  the  manager  of 
the  hotel  had  told  the  servants  to  keep  the 
boy  out  of  the  halls  and  elevator,  Is  not  aa- 
missible  as  part  of  the  res  gestw.  Ctanct/ 
v.  Barker,  71  Neb.  83  (98  N.  W.  440;  69 
L.  R.  A.  642n). 

118.  (1906.)  Declarations  of  parties 
made  at  a  meeting  where  resolutions  of  a 
compromise  of  a  claim  against  an  officer  of 
a  school  district  was  adopted,  tending  to 
show  that  they  were  intimidated  and  for 
that  reason  left  the  meeting  and  refrained 
from  voting  on  the  resolution,  are  property 
receivable  in  evi(!o:ice  as  a  part  of  the  res 
gesta:  Oering  v.  School  District,  76  Neb. 
219  (107  N.  W.  250). 

119.  (1906.)  In  an  action  for  the  neg- 
ligent killing  of  an  employee  by  a  rallroaa 
company,  alkged  as  the  result  of  a  de- 
fective condition  In  the  engine,  evidence  of 
a  declaration  of  the  engineer  In  charge  re- 


garding such  defective  condition,  made  at 
the  time,  and  under  such  circumstances  as 
to  raise  the  presumption  that  it  was  an  un- 
premeditated and  spontaneous  explanation 
of  the  casualty,  la  admissible  aa  a  part  of 
the  res  gestw.  Union  P.  R.  Co.  v.  Edmonil- 
son,  77  Neb.  682  (110  N.  W.  650). 

Acts  and  statements  of  pnson  injured. 

120.  (1893.)  Declarations  of  a  party  to 
the  suit,  explanatory  of  his  physical  condi- 
tion at  the  time  the  declarations  are  made, 
are  admissible  where  the  circumstances 
warrant  the  inference  that  they  were  made 
spontaneously  and  not  with  a  view  to  their 
effect  upon  the  controversy.  Whether  or  not 
they  fall  within  this  rule  must  be  left 
largely  to  the  discretion  of  the  trial  couri. 
Hewitt  V.  Eisenbart,  36  Neb.  794  (55  N.  W. 
262). 

121.  (1893.)  Where  a  woman  starts  to 
a!ight  from  a  railroad  train  at  a  station 

where  she  is  required  to  change  cars,  the 
train  having  stopped,  and  she  starts  to  gei 
off,  at  the  instance  of  the  conductor,  who 
then  Inetructs  her  to  wait  until  the  train 
again  stops,  and  upon  the  next  stop,  after 
the  train  has  moved  up  a  short  distance,  she 
starts  to  alight  and  Is  injured  by  being 
thrown  under  the  car  by  a  sudden  lurch  of 
the  train,  a  declaration  as  to  how  the  acci- 
dent occurred  made  to  persons  who  came  to 
her  assistance  upon  hearing  her  screams  is 
so  closely  connected  with  the  accident  as  to 
form  a  part  of  the  res  gestw.  Missouri  P 
R.  Co.  V.  Baier,  37  Seb.  236  (55  N.  W.  913). 

122.  (1898.)  Where  the  negligence  of  a 
city  causes  the  death  of  a  person,  and  his 
personal  representative  sues  such  city  to 
recover  for  the  benefit  of  the  widow  and 
next  of  kin  of  the  deceased  damages  to  com- 
pensate them  for  the  pecuniary  loss  they 
have  sustained  by  reason  of  his  death,  the 
exclusion  from  evidence  of  the  declaration  of 
the  deceased  that  his  Injury  was  the  result 
of  his  own  carelessness,  held  not  prejudicial. 
City  of  Friend  v.  Burleigh,  53  Neb.  674  (74 
N.  W.  50). 

123.  (1898.)  In  an  action  for  damages 
for  personal  injuries,  evidence  of  plaintifT's 
complaints  of  such  sufferings  as  would  prob- 
ably be  caused  by  the  Injuries  may  be  ad- 
mitted. Omaha  Street  R.  Co.  v.  Emminger, 
57  Neb.  240  (77  N.  W.  675). 

124.  (1903.)  Upon  the  face  of  the  rec- 
ord in  this  case,  held,  that  it  was  not  an 
abuse  of  discretion  to  exclude  the  declara- 
tions of  the  Injured  party  as  to  the  cause  of 
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his  injury  offered  in  evidence  as  part  of  the 
res  gesttr.  Pledger  v.  Chiccgo,  B.  de  Q.  B. 
Co..  69  Neb.  456  (95  N.  W.  1067). 

125.  (1905.)  Statements  of  fact,  fairly 
indicative  of  a  relevant  bodily  condition  of 
the  declarant  at  the  time  of  the  declaration, 
are  admissible  as  evidence  of  the  existence 
cf  such  condition,  although  made  a  consid- 
erable time  after  the  injury  was  received. 
Weatern  Travelera'  AcdOent  Ata'n  v.  Mun- 
son,  73  Neb.  858  (103  N.  W.  CSS;  1  L.  R.  A. 
[n.  s.]  1068). 

126.  (1905.)  A  statement  by  a  person 
who  fell  on  an  alleged  detective  sidewalk, 
made  Immediately  upon  getting  up.  that  he 
was  hurt,  Is  admissible  as  part  of  the  re» 
geatig.  City  of  Lexington  v.  Flehartjf,  74 
Neb.  626  (104  N.  W.  1056). 

C.  Similar  Facta  and  TranaactlonB. 

Experience  of  witness  at  place  of  acci- 
dent to  horse,  see  Livery  stable  Keepers,  i  3. 

dhowing  intent  or  motive. 

127.  (1903.)  In  an  action  by  a  stockholder 
r^^lnst  the  manager  of  an  insurance  com- 
i:any,  charging  the  manager,  as  agent,  with 
fraudulently  concealing  from  plaintiff  the 
actual  consideration  received  for  pUlntlff'B 
stock,  sold  by  him  as  agent,  evidence  of 
rBpresentatlons  made  to  other  stockholders 
Flrallarly  situated  is  .admissible  when  such 
represeniationB  are  so  related  In  character 
end  point  of  time  as  to  furnish  a  basis  for 
a  reasonable  inference  as  to  the  main  Issue. 
Earber  v.  Martin,  67  Neb.  446  (98  N.  W. 
722). 

Showing  value. 

128.  (1896.)  As  a  general  rula.  the 
trices  which  goods  brought  at  a  public  auc- 
tion are  admissible  as  evidence  of  their 
market  value.  Imhoff  v.  Richards,  48  Neb. 
:90  (G7  N.  W.  483). 

129.  (1897.)  In  a  suit  by  a  plumber  to 
recover  the  fair  and  reasonable  value  of  cer- 
tain plumbing  material  furnished  to  defend- 
ant, the  price  charged  by  other  plumbers 

or  such  material  Is  Irrelevant,  when  stand- 
ing alone  Thompson  v.  Oaffey,  62  Neb. 
317  (72  N.  W.  314). 

130.  (1904.)  When  a  witness  as  to  the 
value  of  real  property  has  testified  that  he 
has  based  bis  opinion.  In  part,  upon  his  In- 
formation as  to  prices  obtained  upon  sales 
of  other  specifically  described  property  In 
the  neighborhood  of  that  In  controversy,  It 
Is  error  to  exclude  evidence  of  what  the 
prices  obtained  at  such  sales  actually  were. 


Vnion  P.  R.  Co.  v.  Stanwoody  71  N^.  IM 
(91  N.  W.  191).  [Overruled.    71  Neb.  158.] 

D.  Xateriality  and  Competttney. 

Admisribility  of  inunateiial  evld«nce  in 
general. 

131.  (1895.)  The  admission  of  a  party 
sought  to  be  charged  that,  at  a  certain  time, 
he  had  a  conversation  In  given  terms  by 
telephone,  renders  Immaterial  the  objectloo 
that  independently  of  such  admission  there 
W&3  no  direct  evidence  of  the  scope  of  sodi 
conversation.  Hehraska  Vat.  Bank  v.  Buriee. 
44  Neb.  234  (62  N.  W.  452). 

132.  (1898.)  The  admission  of  immate- 
rial evidence,  ^hen  prejudicial,  la  ground 
for  reversa'.  Omaha  Kat.  Bank  v.  Robin- 
son, 56  Neb.  690  (77  N.  W.  73). 

Competency  in  general. 

133.  (1898.)  Competent  evidence  bear- 
ing on  the  issues  cannot  be  excluded  from 
the  jury  because  it  may  incidentally  arouse 
tbeir  sympathies  or  influence  their  preju- 
dices. Missouri  P.  R.  Co.  v.  Palmer,  55 
Neb.  559  (76  N.  W.  IftS). 

134.  (1898.)  The  incompetency  of  one 
as  a  witness,  or  the  incompetency  of  his  ev- 
idence, must  be  found  In  express  law  and 
not  based  on  strict  or  technical  constmc- 
tion.  If  there  is  reasonable  doubt,  the  wit- 
neas  and  the  evidence  are  competent.  Sorcn- 
sen  V.  Sorensen.  5G  Neb.  729  (77  N.  W.  68). 

135.  ( 1903. )  Where  plalntil  t^tifles 
having  had  a  telephone  communication  with 
defendant  on  a  certain  date,  defendant, 
claiming  he  had  had  only  one  such  com- 
munication, may  testify  as  to  such  a  com- 
munication had  on  a  different  date,  althon^ 
he  could  not  identify  the  voice  of  the  per- 
son with  whom  he  communicated  as  that  of 
plaintiff.  Lincoln  Mill  Co.  r.  WissJer.  4 
Unof.  676  (95  N.  W.  857). 

135a.  (1907.)  The  courts  of  this  ttnte 
are  not  bound  by  the  rules  of  evidence 
adopted  in  another  jurisdiction,  but  must 
be  governed  in  the  admission  of  evidence 
by  the  law  prescribed  by  our  own  legisla- 
ture. Matcom  Savings  Bank  v.  Crmiji.  SO 
Neb.  228  (114  N.  W.  158). 

Testimony  as  to  intent  or  motive. 

136.  (1903.)  While  a  person's  intention 
Is  to  be  determined  primarily  from  his  acts, 
where  such  acts  are  ambiguous  and  good 
faith  Is  in  issue,  he  may  testify  what  his  in- 
tention was.  Hackney  v.  Raymond  Bms. 
CUtrke  Co.,  68  Neb.  624  (94  N.  W.  822). 
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TflBttmony  as  to  character  or  reputation. 

137.  (1887.)  The  general  reputation  of 
a  party  to  an  action  cannot  be  established 
by  the  proof  of  specific  acts.  Dorsey  v, 
Cnapp,  22  Neb.  564  (36  N.  W.  389). 

138.  (18S8.)  When  a  witness  is  called 
for  the  purpose  of  testifying  to  the  general 
reputation  of  a  party  for  chastity,  his  ex- 
aminaticn-in-chief  should  be  confined  to  gen- 
eral  reputation,  and  not  as  to  what  partic- 
ular persons,  or  how  many,  the  witness  may 
have  heard  speak  of  the  person  whose  repu- 
tation is  sought  to  be  attacked.  Brooka  v. 
Butcher,  22  Neb.  644  (36  N.  W.  128). 

Evidence  admissible  by  reason  of  admis- 
sion of  similar  evidence  by  adverse 
party. 

139.  (1871.)  Competent  evidence  may 
be  received  on  behalf  of  one  party,  to  rebut 
Incompetent  evidence  introduced  by  the 
other  party  without  objection.  McCartny  v. 
State,  1  Neb.  121. 

140.  (1871.)  Incompetent  evidence  ■  can- 
not be  admitted  to  rebut  Incompetent  evi- 
dence.  McCartny  v.  State,  1  Neb.  121. 

141.  (1889.)  The  introduction  of  Illegal 
evidence  by  one  party  upon  a  trial,  and  its 
admission  by  the  courts,  is  not  sufficient  jus- 
tlfifcation  tor  the  admission  of  evidence  oth- 
erwise inadmissible  when  ottered  by  the 
other  party.  Dodge  v.  Kiene,  28  Neb.  216 
{44  N.  W.  191). 

142.  (1893.)  A  party  cannot  object  that 
a  wife  was  permitted  to  testify  as  to  what 
her  husband  told  her  of  the  contract  in 
Issue,  where  the  objecting  party,  on  cross- 
examination  of  the  wife,  called  out  the  mat- 
ters objected  to.  Jones  Nat.  Bank  v.  Price, 
37  Neb.  291  (55  N.  W.  1046). 

143.  (1904.)  Where  one  party  to  an  ae- 
tion  has  Introduced  letters  constituting  a 
part  of  a  correspondence  between  the  other 
party  to  the  action  and  a  third  party,  such 
other  party  is  entitled  to  show  the  entire 
correspondence  upon  the  same  subject.  Ooa- 
nell  V.  Wenater,  70  Neb.  705  (97  N.  W. 
1060). 

144.  (1904.)  Section  339  .of  the  code 
only  requires  that  the  entire  conversation 
on  "the  same  subject"  may  be  Inquired  Into, 
or  one  necessary  to  make  the  other  fully 
understood.  If  the  conversation  relates  to 
different  subjects.  Introducing  one  of  them 
In  proof  does  not  entitle  the  other  party  to 
inquire  as  to  the  entire  conversation  on 
other  subjects,  except  so  far  as  Is  nezes- 
sary  to  make  the  part  already  In  fully  un- 


der-stood. Pettta  V.  dreen  River  AapluU 
Co.,  71  Neb.  513  (99  N.  W.  235). 

V.  BEST  AHD  SECONSABT  SVISENCB. 

Necessity  and  admissibility  In  generaL 

145.  (1894.)  The  best  evidence  of  the 
&cts  to  be  proved  of  which  the  case  Is  sus- 
ceptible is  required,  and  especially  wlierc 
th^  question  at  issue  Indicates  that  there  l3 
better  evidence  than  Is  sought  to  be  elicited 
by  a  question  put  to  a  witness.  Ameriout 
Bldg.  d  Loan  Ast'n  v.  Jfordocile,  39  Neb.  413 
(58  N.  W.  107). 

146.  (1894.)  That  evidence  only  Is  sec- 
ondary which  of  itself  indicates  the  exist- 
ence of  more  original  sources  of  informa- 
tion. Ov.tta  Percha  d  Rubber  Mfg.  Co.  v. 
Village  of  Ogallala,  40  Neb.  776  (59  N.  W. 
613;  42  Am.  St.  Rep.  696). 

147.  (1896.)  The  law  requires  the  pro- 
duction of  the  best  evidence  obtainable,  and 
if  the  primary  Evidence  is  lost,  then  ser- 
ondary  evidence  satisfies  the  rule.  Regier 
V.  Shreck,  47  Neb.  667  (66  N.  W.  618). 

148.  (1898.)  An  answer  should  be  ex- 
cluded when  It  Is  clear  from  what  preceded 
that  It  would  be  secondary  evidence,  and 
not  a  matter  of  personal  knowledge,  though 
the  question  apparently  calls  for  matter 
within  the  knowledge  of  the  witness.  Pease 
Piano  Go.  v.  Cameron,  56  Neb.  561  (76  N. 
W.  1053). 

149.  (1900.)  In  all  judicial  proceedings, 
disputed  questions  of  fact  must  be  estab- 
lished by  the  best  evidence  attainable,  ano 

evidence  cannot  be  received  which,  on  Its 
face,  Indicates  that  It  Is  secondary  and  that 
the  original  source  of  information  is  in  ex- 
istence and  accessible.  Bee  Publishing  Co. 
V.  World  Pttblishing  Co.,  59  Neb.  713  (82  N. 
W.  28). 

160.    (1900.)    The  best  evidence  of  which 

a  case  is  In  Its  nature  susceptible  Is  always 
admissible  to  prove  the  fact  In  Issue.  Wit- 
tenberg V.  MoHyneaux,  60  Neb.  583  (83  N. 
W.  842). 

Discretion  of  court. 

151.  (1892.)  Permitting  the  introduc- 
tion in  evidence  of  records  of  deeds  duly 
recorded,  instead  of  requiring  the  originals. 
In  ejectment  trials  for  the  purpose  of  prov- 
ing title,  rests  largely  In  the  discretion  of 
the  trial  court  Rupert  v.  Penner,  36  Neb. 
687  (53  N.  W.  698;  17  L.  R.  A.  824n). 

What  constitutes  beet  evidence  In  generaL 

152.  (1883.)  The  oral  declarations  of 
the  commissioners  of  the  state,  who  located. 
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nirreyed.  and  platted  the  city  of  Lincoln, 
are  not  competent  evidence  to  prove  the  pur- 
pose for  which  the  reserratlon  of  a  block 
was  made.  This  could  be  proved  only  by  the 
plat  and  report  of  the  commlsBlonera,  to- 
gether with  the  act  of  the  legislature  con- 
firming  them.  State  Historical  Aas'n  v.  City 
of  Lincoln,  14  Neb.  836  (16  N.  W.  717). 

153.  (1883.)  A  statement  of  a  sheriff 
that  an  attachment  has  not  been'  levied  on 
certain  goods  is  not  the  best  evidence  of  that 
fact.  Harrison  v.  Baker,  15  Neb.  43  (14  N. 
W.  541). 

154.  (1894.)  A  memorandum  book  kept 
by  the  manager  of  a  brick  yard  and  con- 
taining the  signature  of  an  employee  to  re- 
ceipts for  brick  received  and  hauled  by  him 
Is  not  admissible  to  show  that  such  employee 
'.vas  laboring  at  the  time,  the  statements  of 
those  who  saw  htm  being  the  best  evidence. 
Omaha  d  R.  V.  R.  Co.  v.  Brady,  39  Neb.  27 
(B7  N.  W.  767). 

155.  (1900.)  Blue  prints  of  archlfectural 
plans  offered  are  not  subject  to  the  objection 
that  they  are  not  the  best  evidence.  School 
District  v.  Fiske,  81  Neb.  3  (84  N.  W.  401). 

156.  (1901.)  An  agreement  of  accord  and 
satisfaction,  which  has  been  performed,  be- 
tween a  county  board  representing  the 
county  and  those  having  claims  against  the 
county,  may  be  proven  by  parol  evidence  in 
the  absence  of  any  written  record  or  min- 
utes of  the  county  board  of  such  agreement. 
Oreen  v.  Lancaster  County,  61  Neb.  473  (85 
N.  W.  439). 

157.  (1903.)  Where  the  record  of  a  deed 
is  primary  evidence,  by  virtue  of  section  13, 

"hapter  73,  Compiled  Statutes,  the  rule  that 
there  are  no  degrees  of  secondary  evidence 
r'oes  not  apply.  FltaunchfielA  v.  Jeutter,  4 
Unof.  847  (96  8.  W.  642). 

Fact  of  existence  of  writing. 

158.  (1888.)  The  rule  as  to  proof  of  wrlt- 

trn  instruments  and  records  does  not  pre- 
clude that  of  oral  testimony  of  the  existence 
of  such  instruments  and  records,  prelimin- 
ary to  their  Introduction  or  proof  of  loss. 
YilJage  of  Ponca  v.  Crawford,  23  Neb.  662 
(37  N.  W.  609;  8  Am.  St.  Rep.  144). 

Laws  of  other  states. 

159.  (1905.)  The  unwritten  law  of  an- 
other state  may  be  proved  by  parol  evidence 
Rieck  V.  Oriffen,  74  Neb.  102  (103  N.  W 
lOfil). 

160.  (1907.)    The  statute  and  constitu-. 


tion  of  another  state  or  territory  eanact  lie 
proved  by  ^rol,  under  the  provisions  ct  sec- 
tion 396  of  the  code.  Oook  v.  Ohieai/o,  R.  I. 
d  P.  R.  Co.,  78  Neb.  64  (110  N.  "W.  718). 

Xnnicipal  oidinaiiees. 

161.  (1898.)    Where  a  party  deslra  to 

prove  tte  existence  of  an  ordinance  of  a  dly 
of  the  metropolitan  class  he  may  pursue  tie 
method  pointed  out  by  section  124  of  the 
code,  or  he  may  resort  to  the  common  la* 
method  of  proof.  Johnton  v.  Fislcy.  U 
Neb.  733  (74  N.  W.  1080). 

Ownership  of  property. 

162.  (1899.)    It  is  competent  to  prove  tbe 

ownership  of  a  store  building  by  parol  evi- 
dence when  It  does  not  appear  that  such 
building  is  real  estate.  Knights  v.  State.  W 
Neb.  225  (78  N.  W.  508;  76  Am.  St  Hep 
78). 

Existence  and  contents  of  roeords. 

163.  (1891.)  Where  papers  In  a  case  tatve 
been  lost,  as  the  license  to  sell  real  Kta:e. 
proof  that  such  license  or  other  papers 
tually  existed  at  the  time  of  the  Eale  tna: 
be  shown  by  parol  or  other  secondary  ca- 
dence. Keller  v.  Amos,  31  Neb.  438  (48  N. 
W.  59). 

164.  (1896.)  Where  the  files  of  a  tas 
have  been  lost, — such  as  papers  in  an  attach- 
ment proceeding. — that  such  papers  eiisied. 
and  their  contents,  may  be  proved  by  panri 
the  proper  foundaUon  having  been  laid  for 
the  Introduction  of  secondary  erldesce 
Regier  v.  Shreck,  47  Neb.  667  (66  N.  V 
618). 

165.  (1896.)  A  certified  transcript  of  tbc 
record  of  a  deed  may,  under  section  13.  diav- 
ter  73,  Complied  Statutes,  be  read  in  eri- 
deuce  when  the  original  is  lost  or  not  withii 

the  control  of  the  iMrty  offering  the  prool 
Thorns  V.  Sharp,  49  Neb.  237  (68  N.  W.  474) 

Contents  of  by-laws  of  corporation. 

166.  (189i.)  In  an  acUoB  against  i 
building  and  loan  association  to  recover  par 
ments  on  shares  of  stock,  parol  evidence  of 
the  contents  of  the  by-laws  of  the  asaodatige 
Is  not  admissible.  American  BUg.  d  Laa 
Ass'n  V.  MorOocJc,  39  Neb.  413  (58  S.  W 
107). 

Contents  of  notices. 

167.  (1890.)  Testimony  as  w  the  «c- 
tents  of  a  publication  of  a  notice  Is  inadmis- 
sible since  it  is  not  the  best  evideace.  Sshi- 
bury  V.  Iddinos.  29  Neb.  736  (46  N.  W.  2C;> 
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DeedB  and  conveyances. 
See,  also,  Deeds,  IV. 

168.  (1888.)  The  question  of  permltUng 
the  introduction  ot  records  to  prove  the  title 
of  the  plaintiff  In  an  action  for  injury  to 
crops  and  to  the  land  itself,  Instead  ot  re- 
quiring the  production  of  the  original  evi- 
dence of  title,  rests  to  a  great  extent  In  the 
discretion  of  the  trial  court,  and  unless  there  • 
Is  a  clear  abuse  of  that  discretion  error  will 
not  lie.  Fremont,  E.  d  M.  V.  R.  Co.  v. 
Marley,  25  Neb.  138  (40  N.  W.  948;  13  Am. 
St.  Rep.  482). 

169.  (1889.)  Under  the  provisions  ot  sec- 
tion 13  of  chapter  73.  Compiled  Statutes 
1887,  the  record  of  a  deed  duly  recorded,  or 
a  transcript  thereof  duly  certified,  may  be 
read  In  evidence  with  like  force  and  effect 
as  the  original  deed  whenever,  by  the  partyV 
oath  or  otherwise,  the  original  is  known  to 
be  lost,  or  not  belonging  to  the  party  seek- 
ing to  use  it.  nor  within  his  control;  and 
therefore,  in  an  action  In  ejectment,  where 
the  defendant  seeks  to  prove  title  in  a 
stranger  as  a  defense,  and  it  suflQciently  ap- 
pears that  the  original  deed  does  not  belong 
to  him,  a  copy  of  the  record  will  be  com- 
petent evidence  in  the  first  instance,  with- 
out proof  of  the  Iras  of  the  original,  or  that 
it  is  not  under  the  control  of  the  party  seek- 
ing to  use  it.  Buck  V.  Oage,  27  Neb.  306 
(43  N.  W.  110). 

170.  (1903.)  The  record  of  a  deed  may 
be  shown  without  inquiry  as  to  the  original 
whenever  the  evidence  aa  a  whole  fairly  in- 
dicates that  the  original  Is  not  in  the  pos- 
session or  under  the  control  of  the  party 
offering  such  proof.  StauncJifield  v.Jeutter, 
4  Unof.  847  (96  N.  W.  642). 

Contents  of  private  memoranda  and  wrlt- 

171.  (1896.)  tn  an  action  on  a  suliscrlp- 
tlon  contract,  parol  evidence  may  be  admit- 
ted to  prove  the  contents  of  the  subscription 
book  after  proof  of  its  loss,  though  similar 
hooks  not  offered  in  evidence  are  in  ex- 
istence. JtatoHngs  v.  Young  Men's  Christian 
Asa'n,  48  Nob.  216  (66  N.  W.  1124). 

172.  (1896.)  An  objection  to  a  question 
calling  for  the  contents  of  books,  held  prop- 
erly sustained.  ColumMa  Jfat.  Bank  v.  Rice 
ct-  Co..  48  Neb.  428  (67  N.  W.  165). 

173.  (1898.)  In  absence  of  fraud,  mis- 
take, or  ambiguity  the  writing  signed  by  the 
parties  constitutes  the  best  and  only  com- 
petent evidence  ot  the  contract  originally 
made.  State  Bank  of  Ceresco  v.  Belk,  56 
Nob-  710  (77  N;  W.  58). 


174.  (1901.)  A  writing  is  the  best  evi- 
dence of  what  it  contains.  Peterson  v.  State, 
63  Neb.  251  (88  N.  W.  549). 

175.  (1904.)  Where  the  question  in  issue 
was  whether  or  not  drafts  had  been  paid  for 
when  Issued,  It  Is  Incompetent  for  an  ac- 
countant, who  had  examined  the  books  of 
the  bank,  to  testify  as  to  what  the  books 
showed  In  that  regard.  The  books  them- 
selves are  the  best  evidence.  Mendel  v. 
Boyd,  71  Neb.  657  (99  N.  W.  493). 

176.  (1904.)  An  acknowledgment,  by  a 
husband  and  wife,  of  an  instrument  conv^- 
ing  a  homestead,  or  placing  an  Incumbrance 
thereon,  should  appear  from  the  instrument 
Itself  In  the  form  of  a  certificate  ot  the  offi- 
cer before  whom  the  acknowledgment  was 
taken,  and,  in  the  absence  of  such  certificate. 
It  is  not  competent  to  show  by  parol  that 
the  Instrument  was  In  fact  acknowledged. 
Son  V.  Anderson,  71  Neb.  826  (99  N.  W. 
678). 

Preliminaries  to  admission  of  secondary  evi- 
dence. 

 Proof  as  to  existence  op  availability 

of  primary  evidence. 

177.  (1877.)  To  establish  the  existence 
of  a  grade  tor  a  street  in  a  city  the  records 
and  files  pertaining  thereto  should  be  pro- 
duced; and  unless  these  be  shown  to  be 
either  lost  or  destroyed,  secondary  evidence 
will  not  be  received.  Nebrtxska  City  v. 
Lampkins,  6  Neb,  27. 

178.  (1878.)  Where  defendant  offered 
parol  testimony  as  to  the  contents  of  cer- 
tain letters,  proof  that  the  agent  of  plaintiff 
produced  the  letters  In  another  case,  leaving 
them  in  the  court  where  that  trial  took 
place,  and  never  saw  them  afterward,  and 
testimony  of  the  Judge  of  that  court  that 
the  letters  were  produced  In  that  trial,  and 
that  they  were  not  returned  to  the  witness, 
and  (hat  he  had  examined  the  flies  In  the 
case  and  could  not  And  the  letters,  was  suffi- 
cient proof  to  let  In  the  secondary  evidence. 
Russell  V.  Wohlera.  7  Neb.  466. 

179.  (1880.)  A  letter-press  copy  of  a  let- 
ter cannot  be  read  in  evidence  without  first 
proof  of  the  loss  or  non-possesston  of  the 
original.  Delanep  v.  Errickson,  10  Neb.  492 
(6  N.  W.  600;  35  Am.  St.  Rep.  487);  (1883) 
Ward  V.  Beats,  14  Neb.  114  (15  N.  W.  353) ; 
(189R1  ^y'eat•nfJhouse  Co.  v.  Tilden,  56  Neb. 
129  (70  N.  W.  416). 

180.  (1883.)  Where  a  paper  is  shown  to 
have  been  destroyed.  It  is  not  necessary  to 
prove  that  It  has  been  searched  for  as  a 
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foundation  for  the  Introduction  of  parol  tes* 
ttmony  of  Its  contents.  Sawley  v.  Robeson, 
14  Neb.  435  (16  N.  W.  438). 

181.  (1884.)  On  the  queetlon  whether 
there  1b  snffident  proof  of  the  looa  of  a  letter 
to  render  admisBlble  secondary  evidence  of 
Its  contents,  a  wide  discretion  Is  left  to  the 
trial  court.  Hapgood  Plow  Co.  v.  Martin,  16 
Neb.  27  (19  N.  W.  B12). 

182.  (1886.)  Where  It  ia  sought  to  prove 
by  a  member  of  a  law  firm  after  Its  dlsso- 
lutlon  that  he  has  made  search  for  certain 
instruments  sent  to  the  firm  and  that  he 
cannot  find  them,  in  order  to  admit  second- 
ary evidence  of  their  contents  It  must  be 
made  to  appear  that  he  retained  the  posses- 
slcn  of  the  same,  and  that  search  was  made 
In  such  places  as  the  Instruments,  If  in  vx- 
istence,  In  all  probability  would  be  found. 
Po$t  V.  School  District  No.  10,  19  Neb.  135 
(26  N.  W.  911). 

183.  (1886.)  Before  secondary  evidence 
Is  admissible  to  prove  the  existence  of  con- 
tents of  a  paper  claimed  to  have  been  at- 
tached to  and  a  part  of  the  flies  of  a  case 
In  court.  It  must  appear  that  diligent  search 
has  been  made  In  the  proper  office  for  such 
paper,  and  that  it  is  lost  or  destroyed  and 
cannot  be  found.  Murphy  v.  Lyons.  19  Neb. 
689  (28  N.  W.  328). 

184.  (1^88.)  In  an  action  In  ejectment  it 
was  stipulated  between  the  parties  that  cer- 
tlfled  copies  of  the  record  of  deeds  should  be 
used  in  evidence  without  proof  of  the  loss  of 
the  originals,  and  that  such  copies  contained 
all  that  the  originals  contained.  Plaintiff 
offered  in  evidence  a  certified  copy  of  a  deed 
executed  by  the  Lincoln  Land  Association,  a 
corporation,  which  was  objected  to  for  the 
reason  that  the  copy  did  not  show  that  the 
original  deed  was  under  the  seal  of  the  cor- 
poration, that  is,  that  no  Impression  of  the 
seal  was  thereon.  The  objection  was  over- 
ruled, and  the  copy  admitted.  Held,  Correct, 
It  being  recited  in  the  deed  that  the  seal  of 
the  corporation  was  thereto  affixed.  Colvin 
V.  Repuhlican  Valley  Land  AM'n,  23  Neb.  76 
(36  N.  W.  361;  8  Am.  St.  Rep.  114). 

185.  (1888.)  Proof  of  the  contents  of 
certain  letters  Is  not  admissible  without 
showing  a  loss  or  destruction  of  such  letters. 
McVlure  v.  Campbell,  25  }ieh.  57  (40  N.  W. 
696). 

186.  (1890.)    Before  a  copy  of  a  tetter  Is 

introrluced  in  evidence,  over  objection,  it 
should  be  shown  that  the  original  cannot  be 
produced.  Wafson  v.  Roode.  30  Neb.  264 
(46  N.  W.  491). 


187.  (1890.)  Before  the  contente  of  t 
written  instrument  can  be  established  bj 
oral  testimony,  the  loss  of  the  Instrnmeiit 
must  be  accounted  for.  Meyers  v.  Beakr. 
30  Neb.  280  (46  N.  W.  479);  (1896)  heup- 
ster  Mill  Mfg.  Co.  v.  First  Nat.  Bank  a} 
Holdrege,  49  Neb.  321  (68  N.  W.  477). 

188.  (1890.)  Where  the  order  of  «lki»- 
ance  to  a  bill  of  exceptions  made  the  tri£ 
Jndge  has  become  detached  aad  lost  after 
the  bill  was  filed  In  the  trial  coun.  bm  be 
fore  \X9  filing  in  the  supreme  coun.  a  a: 
tificate  of  the  clerk  of  the  district  court  thai 
the  bill,  together  with  the  order,  was  filed  i: 
his  oOce,  that  by  some  means  unknown  the; 
became  separated,  and  that  he  has  made  dli: 
gent  and  Ineffectual  'search  for  the  order,  i5 
sufficient  to  admit  secondary  evidence  of  tbe 
contents  of  the  order.  "Warren  v.  Brotcs,  31 
Neb.  8  (47  N.  W.  633). 

189.  (1892.)  One  who  has  agisted  in 
searching  In  the  office  of  the  county  clerk, 
under  the  direction  of  the  latter,  fbr  a  det<^ 
left  therein  for  record  Is  a  competent  *it- 
ness  to  prove  the  loss  of  such  ;!ced  In  order 
to  lay  a  foundation  for  secondary  ertdeiice 
thereof.  It  Is  not  necessary  in  sucb  c^se  lo 
call  the  clerk  in  order  to  establish  the  lose  o; 
the  deed  prima  facie.  Buchanan  v.  Wise.  34 
Neb.  695  (52  N.  W.  163). 

190.  (1894.)  One  who  has  made  an 
amlnation  of  the  office  or  books  vbere  j 
record  should  be  found,  and  shows  snOhrla: 
knowledge  of  the  subject,  is  compete:::  :o 
testify  to  the  non-existenoe  of  tbe  reoorl 
(hitta  Percha  <f  Rubber  Mfg.  Co.  v.  ViVafe 
of  Ogallala,  40  Neb.  775  (59  N.  W.  613;  42 
Am.  St.  Rep.  696). 

191.  ( 1894. )  Proof  that  the  charter  of  an 
association  has  been  destroyed  by  Sre  is 
sufficient  to  authorize  testimony  of  tbe  se^ 
retary  of  such  association  as  to  its  contestf. 
Phenix  Ins.  Co.  v.  Bad  Bite  Bora  Lodge.  41 
Neb.  21  (59  N.  W.  752). 

192.  (1895.)  Courts  have  not  attencod 
to  define  the  precise  degree  of  dfligoec 
essential  in  attempting  to  procniw  tbe  pri- 
mary evidence  of  a  material  fact  in  order  to 
establish  the  foundation  for  secondary  evi- 
dence. But  It  is  sufficient,  as  a  mle.  if  tt^ 
party  offering  such  proof  has  exhans'ej  sS 
the  sources  and  means  of  discovery  vbiA 
the  nature  of  the  case  would  suggest,  and 
which  are  accessible  to  bim.  BaUidm  t. 
Burt,  43  Neb.  245  (61  N.  W.  601). 

193.  (1895.)  Evidence  examined,  and 
held  that  a  sufficient  foundation  had  been 
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established  for  the  admission  of  secondary 
evidence  of  the  mortgage  alleged  In  petition. 

Baldwin  V.  Burt,  43  Neb.  245  (61  N.  W.  601). 

194.  (1895.)  The  existence  of  a  record 
must  he  proved  by  Its  production  or  by  an 
authenticated  copy.  The  non-exlstencp  of  a 
record  may  be  proved  by  the  oath  of  any  one 
who  has  made  a  search  therefor.  Smith  v. 
Fir9t  yat.  Bank  of  Chadron,  46  Neb.  444 
(63  N.  W.  796). 

195.  (1896.)  In  an  action  to  set  aside  a 
sale  of  a  stock  of  goods  as  frauduient,  the 
admission  of  parol  testimony  as  to  the  bill 
of  sale  Is  erroneoufl,  where  the  absence  of 
the  bill  itself  is  not  accounted  for.  Demp- 
ster Mill  Mfg.  Co.  V.  First  A'at.  Bank  of 
Holdrege,  49  Neb.  321  (68  N.  W.  477). 

196.  (1901.)  Before  secondary  evidence 
ran  be  Introduced  as  to  the  contents  of  a 
private  Instrument,  there  must  be  some  evi- 
dence that  the  paper  once  existed  and  that  a 
bona  /Ide  and  diligent  search  has  been  un- 
successfully made  for  it  In  the  place  where 
It  is  most  likely  to  b^  found.  Samuelson  v. 
Gale  Mfg.  Co.,  1  Unof.  815  (95  N.  W.  809). 

197.  (1901.)  Before  the  contents  of  a  lost 
letter  can  be  Introduced  In  evidence  there 
must  be  testimony  of  its  loss  and  also  tes- 
timony tending  to  prove  the  handwriting,  or 
that  It  came  from  the  alleged  writer  or  his 
authorized  agent,  or  was  received  In  due 
course  of  mall  in  answer  to  letters  pre- 
viously mailed  to  the  address  of  the  alleged 
writer.  Whiticell  v.  Johnson,  2  Unof.  66  (96 
N.  W.  272). 

198.  (1901.)  Evidence  examined,  and 
held  not  to  be  suflBcfent  Identification  to  per- 
mit the  contents  of  the  letter  to  be  received 
In  evidence.  Whitwell  v.  Johnson.  2  Unof. 
66  (96  N.  W.  272). 

199.  (1903.)  When  the  loss  or  destruc- 
tion of  a  written  Instrument  Is  shown,  sec- 
ondary evidence  of  its  contents  Is  admis- 
sible. Lar«ott  V.  Cox,  68  N-sb.  44  (93  N.  W. 
loll). 

200.  (1903.)  Ordinarily,  to  justify  the 
reception  of  a  copy  of  a  private  writing  in 
evidence,,  it  must  appear  that  It  Is  a  true 
copy  of  some  writing,  admissible  In  evi- 
dence, which  has  been  lost  or  destroyed,  or 
which  Is  In  the  possession  of  the  adverse 
party,  who  refuses  to  produce  it  on  due 
notice.  Peycke  v.  Shinn,  68  Neb.  343  (94  N. 
W.  135). 

-        Demand  or  notice  to  produce  primary 
evidence. 

201.  (1877.)  Where  a  defense  to  an  ac- 
tion on  a  promissory  note  la  a  breach  of  a 


warranty  in  the  sale  of  a  threshing  m".- 
chlne,  and  such  written  warranty  was  le.: 
with  the  plaintiff,  the  defendants  cannot 
introduce  parol  evidence  to  show  what  the 
contract  was,  without  Crct  taking  the  neces- 
sary steps  to  require  plalnti/I  to  produce 
the  written  contract.  Birdaall  v.  Carter, 
5  Neb.  517. 

202.  (1890.)  While  the  better  practice 
is  to  serve  notice  on  adverse  party  to  pro- 
duce private  writings  In  his  possession  be- 
fore evidence  can  be  given  of  their  con- 
tents, notice  may  be  dispensed  with  on 
proof  that  such  party  has  stated  that  ths 
writings  are  lost.  Barmby  v.  Plummer,  29 
Neb.  64  (45  N.  W.  277). 

VL'-DEKONSTBATIVE  ETIDEHCE. 

Examination  of  person  of  Injured  party 
out  of  court,  see  Damages,  $S  142-146. 
View  by  Jury,  see  Trial,  S§66-60.  683,684. 

In  general. 

203.  (1904.)  It  Is  not  error  to  permit 
the  plaintiff,  although  crippled,  to  walk  to 
the  witness  stand  In  the  presence  of  the 
jury.    Citjf  of  Minden  v.  Vedene,  72  Neb. 

657  (101  N.  W.  330). 

Exhibition  of  person  to  Jury. 

204.  (1898.)  In  an  action  tor  personal 
injuries  the  r^ht  of  plalntltt  to  exhibit  an 
injured  limb  should  not  be  denied  on  the 

ground  that  she  is  young,  handsome,  and 
attractive,  and  consequently  that  the  sym- 
pathies of  a  Jury  competed  of  men  would 
be  unduly  excited  in  her  behalf.  Omaha 
Street  R.  Co.  v.  Bmminger,  57  Neb.  240  (77 
N.  W.  675). 

205.  (1902.)  In  an  action  for  personal 
injuries  It  is  not  error  to  permit  the  plain- 
tiff to  exhibit  the  injured  member  to  the 
jury  after  the  introduction  of  evidence  to 
the  effect  that  It  was  permanently  injured 
as  and  in  the  manner  alleged  In  the  peti- 
tion, and  that  its  condition  at  the  time  ex- 
hibited was  wholly  due  to  such  injury. 
City  of  Crete  v.  Hendricks,  2  Unof.  847  (90 
N.  W.  215). 

206.  (1904.)  In  an  action  for  personal 
Injury  it  is  not  error  to  permit  plaintiff  to 
exhibit  bis  Injured  limb  to  the  jury.  Chi- 
cago, B.  d  Q.  R.  Co.  V.  Krayenhtthl,  70  Neb. 
766  (98  N.  W.  44). 

207.  (1904.)  Although  a  plaintiff  In  an 
action  to  recover  damages  for  personal  in- 
juries may  be  permitted  to  show  his  wounds 
and  contusions  to  the  jury,  it  may  be  re- 
versible error  to  i>ermlt  a  dramatic  exhihl- 
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tloD  by  him  In  the  presence  of  the  Jury  as 
a  demonstration  of  the  extent  of  his  physi- 
cal disabilities  Felsch  v.  Babb,  72  Neb. 
736  (101  N.  W.  1011). 

Experimenta. 

208  (1903.)  Proof  of  an  experiment, 
without  establishing  the  fact  that  the  per- 
son wh3  made  the  experiment  is  competent 
to  do  so,  and  that  the  apparatus  used  was 
of  the  kind  and  in  a  condition  suitable  for 
the  experiment,  and  that  it  was  honestly 
and  fairly  made,  is  without  probative  force. 
Omaha  Street  R.  Co.  v.  Larson,  70  Neb.  591 
(97  N.  W.  824). 

Writing  submitted  for  comparison. 

209.  (18S1.)  Defendant  having  denied 
the  genuineness  of  the  promissory  note  on 
which  the  action  was  brought,  called  his 
son  as  a  witness,  who  testified  In  chief  that 
certain  words  In  the  note  which  his  father 
actually  gave  were  written  by  himself.  On 
cross-examination  he  was  required  to  write 
the  same  words  in  the  presence  of  the  jury, 
for  thein  Inspection  and  comparison  with 
the  note  In  controTersy.  Held,  Competent 
evidence  and  cross-examination.  Huff  v. 
Kims,  11  Neb.  363  (9  N.  W.  548). 

210.  (1890.)  Under  section  344  of  the 
code,  school  orders  drawn  by  a  party  as 
treasurer  are  admissible  to  afford  compari- 
son of  handwriting  with  the  signature  of 
a  note  which  he  denies  having  executed. 
Grand  Wand  Banking  Co.  v.  Shoemaker,  31 
Neb.  124  (47  N.  W.  696). 

211.  (1896.)  Under  section  344  of  the 
code,  the  genuineness  bt  handwriting  may 
be  determined  by  comparing  the  disputed 
writing  with  that  proved  to  be  genuine. 

Such  genuine  writings  upon  proof  should 
be  admitted  in  evidence  for  the  purpose  of 
rermittlng  the  jury  as  well  as  experts  to 
make  the  necessary  comparison.   First  Nat. 

ank  of  Madison  v.  Carson,  48  Neb.  763 
(67  N.  W.  779). 

212.  (1901.)  If  writings  offered  as  evl- 
r'ence  of  handwriting  are  admitted  by  a 
party  to  be  his,  but  he  claims  that  their 
form  is  the  result  of  duress  or  fraud,  the 
proper  course  Ig  to  show  such  fact  for  the 
purpose  of  aflecting  their  weight.  Scltmuck 
V.  Hill.  2  Unof.  79  (96  N.  W.  158). 

Vn.  ADHISSIONa 
A.  Nature  and  Incidents  In  GeneraL 

Pleadings. 

213.  (1886.)  When  a  cause  is  being 
tried  upon  an  Issue  formed  by  an  amended 


petition,  answer,  and  reply,  the  origlnil 
petition.  If  inconsLstent  with  the  amended 
petition.  Is  competent  evidence  for  the  iisr- 
pose  of  proving  admissions  inroDslsteiit 
with  the  claim  and  testimony  o;  pbintiS 
upon  trial.  Bunz  v.  Cornelius,  19  Neli.  I'lt 
(26  N.  W.  621). 

214.  (1896.)  No  proper  foundation  b»- 
Ing  been  laid  for  its  Introduction,  a  bill  c( 
particulars  fi'ed  in  a  justice  court  is  prop- 
erly excluded.  In  an  action  by  an  agent  lor 
compensation  for  selling  a  threshing  ma- 
chine, which  Instrumeat  showed  plalntl!! 
claimed  less  than  in  thc^  present  trial,  iul.'- 
man  v.  Martin.  49  Neb.  103  (68  N.  W.  340). 

215.  (1899.)  Admissions  made  by  a  liti- 
gant in  his  pleading  in  a  suit  are  competent 
evidence  against  those  who  subeeqnenity 
come  Into  the  suit  as  his  successors  in  in- 
terest to  the  matter  in  litigation.  Miller  r. 
Nicodemua.  68  Neb.  352  (78  N.  W.  618). 

216.  (1899.)  When  a  litigaot  files  ac 
amended  pleading,  the  averments  of  wMct 
are  Inconsistent  with  the  averments  of  hb 
original  pleading,  the  original  Is  evideniri 
In  the  case  as  an  admission  of  the  lltlgut 
contrary  to  bis  claim  in  the  amended  pleid- 
Ing  but  Is  not  conc'.uslve.  MilJer  v.  JTiw- 
demus.  58  Neb.  352  (78  N.  W.  618). 

217.  (1899.)  Pleadings  may  be  received 
In  evidence  in  suits,  other  than  those  Is 
which  they  were  filed,  as  admlKions  or 
declarations  against  Interest  Paxton  r 
State,  59  Neb.  460  (81  N.  W.  383;  80  Am. 
St.  Rep.  689). 

218.  (1899.)  Pleadings,  when  not  algnel 
or  verified  by  the  party  himself,  are  re- 
ceived In  evidence  only  upon  actual  or  pre- 
sumptive proof  that  the  adniteslons  vhlcb 
they  contain  were  either  made  by  hfa  dint- 
tlon  or  were  afterwards  sanctioned  by  hlm. 
Paxton  V.  State.  59  Neb.  460  (81  N.  W.  3S3: 
80  Am.  St.  Rep.  689). 

219.  (1900  )  Pleadings  may  be  iam 
duced  as  evidence  in  actions  other  thu 
those  wherein  they  were  filed,  as  admissions 
against  Interest.    Paxton  v.  8tat%  60  Net 

763  (84  N.  W.  254). 

220.  (1903.)  It  is  not  reversible  error 
to  refuse  to  allow  a  defendant  lo  Introdan 
In  evidence  plaintiff's  original  petition, 
where  there  is  no  substantial  difference  In 

the  statement  of  the  facts  contained  therein, 
and  in  the  one  on  which  the  suit  Is  tried. 
School  District  of  Omaha  v.  McDonald.  68 
Neb.  610  (94  N.  W.  829). 

221.  (1904  }    A  plea  of  guilty  eotered 
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liy  the  defendant  In  a  criminal  action  may 

be  used  iignlnst  him  as  an  admission  that 
he  committed  the  acts  charged  against  him. 
In  any  sutseruent  action  to  which  he  Is  a 
v--ty  and  which  involves  the  same  subject 
matter.  Wisnieski  v.  Vanek,  5  Unof.  512 
<C9  N.  W.  258). 

(1905.)  An  admission  made  in  a 
1  kading  by  either  plaintiff  or  defendant 
may  be  proved  by  the  pleading  itself,  al- 
though the  pleading  Is  subsequently  dis- 
carded and  an  amended  pleading  filed. 
Xetv  Omaha  Thomson-Houston  Electric 
Liight  Co.  V.  Rombold,  73  Neb.  259  (102  N. 
W.  475;  106  N.  W.  213). 

Testimony  at  former  trial. 
See,  also.  Witnesses,  §$  396-399. 

223.  (1894.)  The  testimony  of  a  witness 
in  an  action  to  which  he  was  not  a  party 
may  be  proved  in  a  subsequent  action  to 
which  he  Is  a  party  as  an  admission,  but 
the  fact  of  his  having  been  a  witness  In 
such  other  action  does  not  operate  to  estop 
him  by  the  record  thereof.  German  Nat. 
Bank  of  Hastings  v.  Leonard,  40  Neb.  676 
(59  N.  W.  107). 

Offer  of  compromise  and  settlament. 

See,  also,  Compromise  and  Settlemmt, 
n  39-47. 

224.  (1888.)    In  an  action  for  the  al* 

leged  conversion  of  mortgaged  property, 
where  the  point  in  issue  Is  as  to  the  iden- 
;ity  of  the  property  taken  by  defendant 
-.vith  that  covered  by  plaintiff's  chattel 
.mortgage,  the  fact  that  defendant  tooli  un- 
ler  .consideration  plaintiff's  offer  of  com- 
i  romlse,  without  denying  the  identity  of 
the  property,  is  not  an  admission  of  such 
Identity,  and  hence  the  offer  and  letters  in 
response  thereto  are  not  admissible  in  evi- 
dence to  prove  such  admission.  Eierstead 
V.  Brown,  23  Neb.  595  (3?  N.  W.  471). 

225.  (1888.)  Letters  written  by  defend- 
ant In  response  to  plaintiff's  proposal  for 
a  compromise  of  a  disputed  claim  are  not 
admissible  as  an  admission.  Eierstead  v. 
3rown.  23  Neb.  595  <37  N.  W.  471). 

B.  By  parties  or  Others  Interested  In 

Event. 

See,  also.  Witnesses,  IV,  C. 

Admissibility  in  generaL 

226.  (1879.)  Oral  declarations  of  a 
viashier  of  a  bank,  made  subsequent  to  a 
conveyance  of  certain  lands  to  him,  are  In- 
competent as  evidence  in  an  action  against 
him  to  establish  a  trust  to  the  lands.  Jifer- 
chants  Bank  v.  McConiga.  8  Neb.  245. 


227.  (1886.)  The  statements  or  admis- 
sions of  a  party  to  a  suit  can  be  proved 
against  him  only  ■ft'hen  such  statements 
or  admissions  are  so  connected  with  the 
main  transactions  Involved  In  the  litigation 
as  to  be  material  to  the  issue  or  Issues  in 
the  case.  Hooper  ' v.  Browning,  19  Neb.  420 
(27  N.  W.  419). 

228.  (1886.)  The  admissions  of  a  party 
to  an  action  can  be  proved  against  him 
when  they  are  so  connected  with  the  main 
transactions  involved  in  l^e  litigation  as  to 
be  material  to  the  Issue.  Cummmgs  v.  Win- 
ters, 19  Neb.  719  (28  N.  W.  302). 

229.  (1894.)  Book  entries,  made  by  a 
party  in  the  regular  course  of  his  business, 
are  admissible  in  evidence  on  behalf  of  the 
adverse  party  when  in  the  nature  of  ad- 
missions. German  Nat.  Bank  of  Hastings 
V.  Leonard.  40  Neb.  676  (59  N.  W.  107). 

230.  ( 1S98. )  Ordinarily,  declarations 
against  Interest  made  by  a  party  to  a  suit, 
or  by  one  through  whom  he  has  derived  title 
to  the  thing  in  controversy,  are  admissible 
as  evidence  against  htm;  but  one  who  has 
purchased  property  cannot  be  affected  by 
statements  made  in  re'atlon  thereto  by  his 
vendor  after  the  latter  had  parted  with  his 
title  and  possession.  Zobel  v.  Bauersachs. 
66  Neb.  20  (75  N.  W.  43). 

231.  ( 1898.)  Admissions  of  a  party 
against  interest  are  receivable  in  evidence 
against  him.  Maul  v.  Drexel,  65  Neb.  446 
(76  N.  W.  163). 

232.  (1901.)  Statements  of  parties  di- 
rectly relating  to  the  Issues  are  admissible 
on  behalf  of  the  opposing  party  as  independ- 
ent testimony.  Carlson  <£  Hanson  v.  Holm, 
2  Unof.  38  (95  N.  W.  1125). 

233.  (1902.)  In  a  suit  against  a  bank, 
book  entries  made  by  Its  officers  op  book> 
keeper  In  the  regular  course  of  business 
are  competent  evidence  as  admissions 
against  interest.  Olobe  Savings  Bank  v. 
Bank  of  Commerce,  64  Neb.  413  (89  N.  W. 
1030). 

C.  By  Orantors,  Former  Owners  or  Privies. 
Disparagement  of  title  in  general. 

234.  (1888.)    In  no  case  can  admissions 

made  by  a  vendor  after  be  has  parted  with 
his  title,  and  not  connected  with  the  trans- 
action, be  admissible  against  his  venjee. 
Rogers  v.  Thurston,  24  Neb.  326  (38  N.  W. 
834). 

235.  (1S89.)  The  declaration  of  one 
from  whom  a  party  obtains  title  to  prop- 
erty, made  after  the  transfer  of  title,  and 
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In  derogation  thereof,  la  Inadmlssib'.e  for 
the  purpose  of  defeating  such  title.  But 
where  the  vendor,  being  examined  as  a  wit- 
nesB  to  prove  a  sale,  was  asked,  on  his 
cross-examination,  whether  he  had  not,  at 
a  t'me  subsequent  to  the  alleged  sale,  of- 
fered to  sell  the  same  property,  as  the 
owner  thereof,  to  another,  which  he  denied. 
It  was  held  legitimate,  for  the  purpose  of 
Impeachment  only,  to  call  other  witnesses 
to  prove  the  fact.  Williams  v.  Eikenberry, 
25  Neb.  721  (41  N.  W.  770;  13  Am.  St.  Rep. 
517). 

238.  (18dO.)  Statements  of  a  mortgagor 
of  personalty,  made  as  to  the  latter  after  It 

had  passed  out  of  his  possession,  are  not 
admissible  against  mortgagee.  Farmers 
Loan  it  Trust  Co.  v.  Montgomery,  30  Neb. 
33  (46  N.  W.  214). 

237.  (1896.)  The  declarations  of  a  for- 
mer owner  of  land  are  not  admissible  as 
against  those  claiming  under  him  when 
made  after  he  has  conveyed  the  land.  Con- 
solidated Tank  Line  Co.  v.  Pien,  44  Neb. 
887  (62  N.  W.  1112). 

238.  (1898.)  After  conveyance  of  prop- 
erty, declarations  of  seller  In  disparagement 

of  the  buyer's  title  are  not  admissible  In 
evidence,  but  an  exception  to  the  rule  arises 
where  the  conveyance  is  assailed  as  fraud- 
ulent. Kyd  V.  Cook.  56  Neb.  71  (76  N.  W. 
624;  71  Am.  St.  Rep.  661). 

Nature  and  validity  of  cQnveyanoe. 

239.  (1888.)  Declarations  of  the  seller 
tending  to  show  that  the  sale  was  not  bona 
fide,  made  after  the  sale  was  made  and  the 
purchaser  took  possession,  are  not  admis- 
sible. Campbell  v.  Holland,  22  Neb.  S87  (35 
N.  W.  871). 

240.  Declarations  of  a  mortgagor  of 
chattels  as  to  his  intent  In  making  th? 
mortgage,  if  made  while  the  mortgagor  re- 
mains In  posseBsion  of  the  property,  are 
admissible  as  part  of  the  res  gestcr.  (1889) 
White  V.  Woodruff,  25  Neb.  797  (41  N.  W. 
785);  (1892)  Cunningham  v.  Fuller.  35  Neb. 
58  (52  N,  W.  836);  (1894)  McDonald  v. 
Bowman.  40  Neb.  269  (58  N.  W.  704). 

241.  (1890.)  While  the  general  nile  is 
that  the  declarations  of  a  party  made  after 
be  has  parted  with  his  Interest  In  the  sub- 
ject matter  of  the  litigation  cannot  be  re- 
ceived to  disparage  the  right  or  title  of  one 
who  acquired  the  same  In  good  faith  before 
such  declarations  were  made,  yet  this  rule 
does  not  apply  to  transfers  of  property  made 
for  the  purpose  of  defrauding  creditors.  In 


such  case,  the  fraudulent  character  of  the 

transfer  being  proved,  the  declarailaos  and 
acts  of  the  vendor,  made  shortly  after  the 
alleged  transfer,  and  before  the  rights  of  Id- 
nocent  parties  Intervened,  may  be  shown  b 
circumstances  in  corrcfcoratlon.  where  Traiv 
fer  Is  fraudulent  Smith  v.  Boyer.  29  HA 
76  (45  N.  W.  265;  26  Am.  St.  Rep.  373). 
[Rehearing.   35  Neb.  46.] 

242.  (1894.)  Declarations  of  a  morlgigc- 
of  chattels,  made  after  the  execution  of  tb- 
mortgage,  are  admlssille  In  an  action  te 
tween  the  mortgagee  and  credltore  of  tte 
mortgagor  for  the  purpose  of  establishing  t 
fraudulent  Intent  on  the  part  of  the  mort- 
gagor. McDonald  V.  Bowman,  40  Neb. 
(58  N.  W.  704). 

243.  (1898.)  Declarations  of  the  seller 
which  tend  to  dlspuage  the  buyer's  title.  U 
the  seller  Is  In  possesion,  are  admissible  u 
res  gestiF.  If  not  in  possession,  the  declara- 
tions are  admlsrlble  as  tending  to  ^;ab!is>i 
the  intent  with  which  he  made  the  convey- 
ance.  but  not  for  the  purpose  of  dlsparsgii; 
the  vendee's  title.  Kyd  v.  Cook,  56  Neli.  71 
(76  N.  W.  524;  71  Am.  St.  Rep.  661). 

Location  of  boundaries. 

244.  (1895.)  In  an  action  of  ejecticect 
admissions  of  defendant's  grantor,  tliai  be 
knew  a  certain  fence  was  not  on  the  line,  is 

not  admissible  against  defendant.  Consoih 
dated  Tank  Line  Co.  v.  Pien,  44  Neb.  8ST 
(62  N.  W.  1112). 

D.  By  Agent  or  Other  Representative. 
Admlseions  constituting  part  of  re*  gestT. 
see  ante,  H  111-119. 

Agents  or  employees. 

See,  also,  Principal  and  Agent,  M  1^30. 

246.  (1890.)  Where  an  agent  had  In  his 
possession  a  chattel  mortgage  on  certala 
cattle,  and  was,  as  the  i^ent  of  the  mort- 
gagee, making  Investigations  with  a  view  of 
foreclosing  the  mortgage  upon  certain  caitle 
then  being  shipped  by  the  mortgagor  to 
other  parties,  and  expressed  the  opinion  thai 
the  cattle  to  be  shipped  were  the  same  cattle 
described  In  the  mortgage;  and  In  a  ealsf- 
guent  action  brought  by  a  thir-l  party  s^:::'' 
the  mortgagee  for  the  possession  or  oiier 
cattle  claimed  by  the  mortgagee  to  bf  ihe 
cattle  described  in  said  mortgage,  heli.  that 
such  expresrloD  of  opinion  by  the  aseoi 
not  admissible  in  evi(!er''e  against  his  pri!i- 
clpal.  Wood  River  Baric  v.  Kellev,  29  Net 
590  (46  N.  W.  86). 

246.   (1892.)   Statements  of  an  a^cnt  wldi 
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authority  to  collect  rents  and  care  for  the 
property  of  his  principal  will  not  be  received 
In  disparagement  of  the  title  of  the  latter  so 
as  to  work  an  estoppel  In  favor  of  one  who 

Furchased  from  a  stranger  claiming  ad- 
versely to  such  principal.  Bowman  v.  Orif- 
nth,  35  Neb.  3S1  (53  N.  W.  140). 

247.  (18d3.)  In  a  case  where  a  bank  sues 
tlie  makers  of  a  note  Indorsed  to  It  by  the 

secretary  of  the  payee^  a  corporation,  the 
declarations  of  officers  of  such  corporation, 
made  after  the  transfer  to  the  bank,  are  In- 
admissible, for  the  purpose  of  showing  want 
of  authority  In  the  secretary  to  inake  the 
transfer.  Commercial  Nat.  Bank  of  Bt. 
Paul  V.  Brill,  37  Neb.  626  (56  N.  W.  3S2). 

248.  (1896.)  The  testimony  on  another 
trial  of  an  officer  of  a  corporation  with  rela- 
tion to  previous  corporate  acts  cannot  be 
proved  as  an  admission  binding  upon  the 
corporation.  Columbia  Nat.  Bank  v.  Aice, 
43  Neb.  428  (67  N.  W.  165). 

249.  (1898.)  Statements  of  an  agent  act- 
irg  within  his  authority  when  made  concern- 
ing the  business  In  hand  at  the  time  of  the 
transaction,  are  admissible  In  evidence 
against  his  principal;  but  such  statements, 
when  made  .subsequent  to  the  transaction, 
not  connected  therewith,  and  not  spedally 
authorized  by  his  principal,  cannot  be  re- 
ceived in  evidence  against  the  latter.  Union 
Life  Ins.  Co.  V.  Haman,  54  Neb.  599  (74  N. 
W.  1090). 

 To  prove  agency. 

250.  (1895.)  Agency  cannot  be  proved  by 
the  acts  or  declarations  of  the  alleged  agent 
not  brought  home  to  the  principal.  Richard- 
.eon  A  Boynton  Co.  v.  Sclvool  District  No.  11. 
46  Neh  777  (64  N.  W.  218);  (1896)  An- 
hett»er-Bu9i3i  Brewing  AsaTn  v.  ^urrtq/,  47 
Neb.  627  (66  N.  W.  636). 

Husband  or  wife. 

261.  (1891.)  Where  the  proof  fails  to 
^how  that  the  wife  of  the  person  in  posses- 
sion of  a  farm  had  authority  to  control  the 
business  In  the  absence  of  her  husband,  the 
admissions  of  such  wife  in  regard  to  the 
ti.siness  of  the  farm  cannot  be  received,  and 
en  Instruction  submitting  them  to  the  jury 
Is  erroneous.  Norfolk  Nat.  Bank  v.  Wood, 
33  Neh  113  (49  N.  W.  958). 

Conspirators  and  persons  acting  together. 

252.  (1887.)  Where  the  cause  of  action, 
or  ground  of  defense.  Is  based  upon  a  con- 
spiracy by  two  or  more  persons  to  perpetuate 
a  fraud,  the  acts  and  declarations  of  one  of 
cuch  company  of  conspirators  in  regard  to 

120 


the  common  design  as  affecting  his  fellows 
— a  foundation  having  been  laid  by  proof 
sufllcient  In  the  opinion  of  the  court  to  es- 
tablish prima  facie  the  fact  of  conspiracy  be- 
tween the  parties,  or  proper  to  be  laid  before 
the  jury,  as  tending  to  establish  such  fact — 
In  pursuance  of  the  original  concerted  plan, 
and  with  reference  to  the  common  object, 
may  be  given  In  evidence.  Brown  v.  Herr, 
21  Neb.  113  (31  N.  W.  246). 

253.  (1894.)  Where  testimony  tends  to 
prove  conspiracy  to  defraud  creditors,  decla- 
rations of  one  of  the  parties  to  it,  in  dispar- 
agement of  his  title,  are  admissible  In  action 
of  replevin  by  him  against  sheriff.  Altschu- 
ler  V.  Cobum.  38  Neb.  881  (57  N.  W.  886). 

264.  ( 1894. )  Acts  and  declarations  of 
conspirators  which  are  parts  of  the  res 
{lesttt;  and,  therefore,  admissible  against 
their  co-conspirators,  include  those  only 
which  are  done  and  made  during  the  pen- 
dency of  the  conspiracy  and  in  furtherance 
of  its  objects.  Stratton  v.  OldfieJd,  41  Neb. 
702  (60  N.  W.  82). 

255.  (1902.)  Statements  of  one  of  the 
parties  to  a  Joint  enterprise,  made  while 
borrowing  money  to  be  used,  and  which  was 
used  in  such  enterprise,  are  admissible 
against  the  other  parties  thereto  so  far  as 
they  form  a  part  of  the  transaction.  Baker 
V.  Union  Stock  Tards  Nat.  Bank.  63  Neb.  801 
(89  N.  W.  269;  93  Am.  St.  Rep.  484). 

E.  Proof  and  Effect. 
Laying  foundation  for  impeachment  of  tM- 
timony  of  party. 

266.  (1891.)  The  admissions  or  state- 
ments of  a  party  to  a  suit  against  Ms  Inter- 
est upon  a  material  matter,  may  be  proved 
without  laying  the  foundation  required  in 
case  of  Impeaching  a  disinterested  witness. 
Barttett  v.  Cheesebrough,  32  Neb.  339  (49 
N.  W.  360);  (1899)  Churchill  v.  White,  58 
Neb.  22  (78  N.  W.  369;  76  Am.  St.  Rep.  64). 
Construction. 

257.  (1898.)  An  admission  by  one  of  the 
parties,  of  the  existence  of  a  Judgment  which 
It  was  Incumbent  on  his  adversary  to  prove, 
held  to  Imply  that  such  Judgment  was  valid. 
McCurdy  v.  Ryan,  66  Neb.  611  (76  N.  W. 
1079). 

268.  (1901.)  An  admission,  when  tax  re- 
ceipts are  offered  in  evidence,  "that  the  taxes 
described  in  the  receipts  were  duly  levied 
and  asies  ed"  is  an  admission  that  the  as- 
sessments were  made  at  the  dates  mentioned 
In  the  receipts.  National  Life  Ins.  Co.  v. 
Butler.  61  Neb.  449  (85  N.  W.  437;  87  Am. 
St.  Rep.  462). 
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Conclaaiveneu  and  effect. 

259.  (1899.)  The  weight  to  be  given  a 
pleading  In  another  action,  as  an  admisaion 
of  the  facts  sUted  therein,  Is  for  the  Jury. 

Paxton  V.  State.  59  Neb.  460  (81  N.  W.  383; 
80  Am.  St  Rep.  689). 

VIII.  Declarations. 

Declarations  of  brakeman  as  to  Injury  of 
passenger,  see  Carriers,  S  2&8. 

Declarations  to  prove  agency,  see  Prittr 
cipal  and  Agent,  II 12-20. 

Discretion  of  court 

260.  (1903.)  The  admission  or  exclusion 
of  declarations  rests  largely  In  the  discretion 
of  the  trial  court;  such  discretion  Is  not  an 
absolute  discretion  to  be  exercised  arbi- 
trarily, but  a  legal  discretion,  the  abuse  of 
which  conatltutes  reversible  error.  Pledger 
V.  Chicago,  B.  d  Q.  R.  Co.,  69  Neb.  456  (95 
N.  W.  1057). 

Part  of  conTersation. 

261.  (1893.)  Where  a  person  Is  called 
in  by  the  parties  to  the  contract  as  a  wit- 
ness to  the  bargain,  and  the  conversation 
had  in  his  presence  is  partly  In  English 
and  partly  In  German,  he  not  understanding 
the  latter  language,  he  may  testify  as  to 
the  portion  Which  he  understood,  the  rule 
that  a  person  must  give  the  whole  of  a 
convenaatlon,  and  not  a  part,  not  applying. 
Robtrson  V.  Reiter,  38  Neb.  198  (56  N.  W. 
877). 

Self-aerriner  doclarationa. 

262.  (1890.)  The  petition  In  the  caae 
en  trial  Is  not  admissible  in  evidence,  and 
one  cannot  take  advantage  of  an  oath 
thereon  without  himself  being  subject  to 

'  a  cross-examination.  Johnson  v.  First  Nat. 
Bank,  28  Neb.  792  (45  N.  W.  161). 

263.  (1897.)  An  answer  verified  on  be- 
lief is  not  substantive  evidence  of  the  al- 
legations of  facts  therein  set  forth,  and  is 
not  admissible  as  such  in  favor  of  the  plead- 
ing party.  If  so  received  in  evidence,  and 
it  Is  the  only  evidence  on  which  a  judgment 
in  the  cause  Is  based,  the  judgment  will 
be  reversed  aa  not  sustained  by  the  evl- 
denre.  Bourke  v.  Falck.  52  Neb.  768  (53  N. 
W.  223). 

264.  (1898.)  A  party's  own  pleading  in 
a  cause  Is  not  substantive  evidence  In  hla 
own  favor  of  the  tacts  therein  alleged. 
Uteicart  v.  DemmUig.  54  Neb.  7  (74  N.  W. 
265). 

265.  (1899.)    A  pleading  Is  not  compe- 


tent evidence.  In  favor  of  the  part?  whose 
pleading  It  is,  of  the  facts  averred  tberein. 
Oreen  v.  Morse,  57  Neb.  391  <77  N.  W.  %IV, 
73  Am.  St.  Rep.  761). 

266.  (1905.)  The  admission  of  the 
timony  of  the  wife  as  to  communlcstioas 
made  to  her  by  her  husband  In  bis  last 
sickness,  held  not  prejudicial  error  under 
the  circumstances  disclosed  by  the  record  in 
this  case.  Western  Travefert*  J.ccideHt  ±ti% 
V.  MunMon,  73  Neb.  858  (103  N.  W.  6SS;  1 
L.  R.  A.  [n.  8.]  1068). 

Declarations  of  person  in  powctiion  of 
property. 

207.  (1892.)  The  declarations  of  a  per- 
son In  the  possession  of  property,  as  to  his 
title,  are  admissible  evidence  against  bin 
and  all  persons  claiming  under  him.  Ckb- 
ningham  v.  Fuller.  35  Neb.  58  (53  N.  W. 
836). 

268.  ( 1898. )  Where  the  bona  fides  of  a 
transfer  Is  assailed  by  creditors  of  tians- 
feror,  bts  subsequent  statements  In  rels- 
tlon  to  the  transaction  may  be  admitted  u 
the  issue  of  Intent  and  to  show  the  reason 
of  hia  retention  of  possession  of  the  prop- 
erty after  the  conveyance.  Armagost  v. 
Rising,  54  Neb.  763  (75  N.  W.  534). 

Declarationa  against  Interest. 
See.  also.  Witnesses,  IV,  D. 

269.  (1902.)  Statements  made  by  a 
party  to  a  suit,  to  a'  third  person,  may  be 
received  in  evidence  agalnat  him,  and  ire 
not  open  to  the  objection  that  th^  are 
hearsay  evidence.  Allen  v.  Hall,  64  K«& 
256  (89  N.  W.  .803). 

270.  (1907.)  A  statement  made  iy  a 
party  or  his  privy,  suggesting  any  inferenee 
as  to  any  fact  in  Issue,  or  relevant  fact  tm- 
(avorable  to  the  conclusion  contended  tor 
by  such  party,  is  relevant,  and  shoald  be 
permitted  to  go  to  the  jury.  Ogden  v.  Sov- 
ereign Camp,  Woodmen  of  the  World,  "t 
Neb.  806  (113  N.  W.  624). 

271.  (1907.)  The  admissions  and  deda- 
rations  of  a  party  to  an  action  against  his 
own  Interest,  apon  a  material  matter,  are 
admissible  against  him  as  original  evideace. 
and,  where  he  Is  examined  as  a  witness  in 
his  own  behalf,  it  is  unnecessary  to  lay  & 
foundation  for  the  admission  of  such  evi- 
dence by  cross-examination.  Yonng  r.  Kim- 
ney.  79  Neb.  421  (112  .M.  W.  5oSK 

Declarations  by  decedents  against  InterKt 

Declarations  of  decedent  in  act.cD  as2Ta»( 
his  estate,  see  Bxecutor»  and  Adminittrv- 
tors.  11293-295. 
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272  (1898.)  It  is  not  error  to  exclude 
a  declaration  of  a  deceased  person  to  the 
effect  that  the  injury  was  the  result  of  his 
own  care'essness  In  an  action  for  damages 
for  his  death.  City  of  Friend  v.  Burleigh, 
53  Neb.  674  (74  N.  W.  BO). 

273.  ( 1901  )  Statements  of  a  person 
since  deceased,  that  his  property  was  In- 
cumtersd,  that  he  could  not  pay  his  debts, 
are  admissible  to  prove  his-  insolvency  at 
the  time,  as  being  declarations  against  In- 
terest. Quinhj/  V.  Ayera,  1  Unof.  70  (95 
N.  W.  464). 

Cotmter-dflclarattons. 

273a.  (1907.)  Declarations  against  In- 
terest cannot  be  annul'ed  or  explained  away 

by  counter-declarations.  Harrison  v,  Harri- 
son, 80  Neb.  103  (113  N.  W.  1042). 

IX.  HEARSAY. 
See,  also,  specific  topics, 

AdmlBsibility  In  general. 

274.  (1875.)  Conversations  between  one 
party  and  a  third  person.  In  the  absence  of 
the  adverse  party  and  without  his  knowl- 
edge, are  not  admissible.  iMcey  v.  Central 
Nat.  Bank,  4  Neb.  179. 

275.  (1881.)  Hearsay  evidence,  corrobo- 
rating witness  on  a  material  point,  is  inad- 
missible. Clopper  V.  Poland,  12  Neb.  69  (10 
N.  W.  538). 

276.  (1901.)  Hearsay  evidence  is  Inad- 
missible. Keeley  Institute  v.  Wade,  61  Neb. 
313  (85  N.  W.  288). 

What  constitutes  hearsay. 

277.  (1877.)  Loose  expressions  made  by 
officers  of  the  city.  Indicating  that  they  sup- 
posed such  a  grade  to  have  been  established, 
are  but  hearsay,  by  which  the  corporation 
is  not  bound.  Nebraska  City  v.  Lampkins, 
6  Neb.  27. 

278.  (1877.)  A  conversion  had  between 
the  vendee  and  a  trustee  merely  to  transfer 
the  tit'e  concerning  the  consideration,  in 
the  abaence  of  the  vendor,  is  not  admissible 
in  evidence  against  such  vendor.  Reed  v. 
Bcardsley,  6  Neb,  493. 

279.  (1886.)  Where,  in  an  action  for 
damages  resulting  from  personal  injuries, 
a  physician,  being  a  son  of  plaintiff,  was 
permitted  to  testify,  over  the  objection  of 
defendant,  to  the  opinions  expressed  by  con- 
sulting physicians  who  were  called  to  ex- 
amine plaintiff  as  to  the  results  of  the  in- 
jury, it  was  held  to  be  error,  the  testimony 
being  incompetent  and  hearsay.    Village  of 


Ponca  V.  Crawford.  18  Neb.  561  (26  N.  W 

365). 

280.  (1889.)  Where  a  witness  was  called 
upon  to  testify  as  to  words  spoken  In  a 
language  which  he  did  not  understand,  and 
which  were  Interpreted  to  him  Into  his  own 
language  by  an  Interpreter  known  to  him, 
and  in  whom  he  confided  (in  the  presence 
of  the  speaker),  such  testimony  Is  unob- 
jectionable as  hearsay  evidence.  Wise  v.- 
Newatney.  26  Neb.  88  (42  N.  W.  339). 

281.  (1892.)  A  communication  through 
the  telephone  from  Schuyler  to  Omaha  re- 
peated by  one  operator  at  Fremont,  an  In- 
termediate station,  held  admissible  in  evi- 
dence in  an  action  for  breach  of  contract 
In  case  stated  in  opinion.  Oskamp  v.  Gads- 
den, 35  Neb.  7  (52  N.  W.  718;  37  Am.  St 
Rep.  428;  17  L.  R.  A.  440). 

282.  ( 1894. )  As  against  strangers  thereto, 
a  receipt  is  Incompetent  evidence  of  the 
payment  thereby  acknowledged;  for,  as 
against  such  strangers,  such  receipt  Is  but 
the  hearsay  declaration  of  the  party  vrho 
signed  it,  made  without  opportunity  for  his 
cross-examination,  and  independently  of  the 
sanction  of  his  oath.  Ellison  v.  Albright, 
41  Neb.  93  {59  N.  W.  703;  29  L.  R.  A.  737). 

283.  (1902  )  The  testimony  of  a  witness 
as  to  a  conversation  had  with,  or  declara- 
tions made  by  him  to,  others  as  to  the  san- 
ity or  insanity  of  a  person  Is  inadmissible 

on  the  question  of  insanity,  on  the  ground 
that  It  Is  hearsay.  Clarke  v.  Irwin,  63  Neb. 
539  (88  N.  W.  783). 

X.  DOCUMENTABT  EVIDENCE. 

Admissibility  of  deposition,  see  DepoH- 
tions,  S§  39-61. 

Use  of  documents  to  refresh  memory  of 
witness,  see  Witnesses.  §§  193-205. 

A.  Public  or  Official  Acts,  Proceedings  and 
Eecords. 

Admissibility  of  record  of  proceeding  to 
show  probable  cause,  see  Mali<^ovi,s  Prosecu- 
tion, §f  70-76. 

Ordinance  as  proof  of  annexation  of  terri- 
tory to  city,  see  Ifitntcipa/ CorporaHons,  §  54. 

Of  ordinance  regulating  speed  of  street 
cars,  see  Street  Railroads.  %  42.  ■ 

Judicial  acts  and  records. 

284.  (1871.)  A  verdict  of  a  Jury  Is  not 
admissible,  to  show  that  the  matter  has  been 
determined,  even  If  it  be  between  the  same 
parties  for  the  same  cause  of  action,  be- 
cause It  Is  not  conclusive  of  the  matter.  Mo- 
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Tteady  v.  Hojers,  1  Neb.  124  (93  Am.  Dec. 
333). 

285.  (1876.)  When  a  decree  has  been 
rendered  In  an  action  for  specific  perfonn- 
r>.nce,  containing  a  provision  tbat  further 
Ei:Its  muBt  te  brought  for  the  recovery  of 
r.ny  damages  occasioned  to*  the  property, 
such  decree  Is  admissible  In  evidence,  in  a 
subsequent  action  for  tresi>a8s,  for  the  pur- 

■  pose  of  showing  title  to  the  premises,  and 
tbat  the  damages  had  not  been  adjudicated. 
Wilcox  V.  Saunder«,  4  Neb.  669. 

286.  (1879.)  An  approved  Journal  entry 
Is  indisputable  evidence  of  a  recorded  Judg- 
n:ent.  Findley  v.  Bowers,  9  Neb.  '72  (2  N. 
\V.  349). 

287.  (1880.)  The  pleadings  and  Judgment 
In  the  action  wherein  an  injunction  against 
the  sale  of  real  estate  under  execution  issued 
are  competent  evidence  to  show  the  grouncls 
on  which  the  sale  was  enjoined.  Ryan  v. 
Uate  Bank,  10  Neb.  S24  (7  N.  W.  276). 

288.  (1889.)  The  failure  of  the  clerk 
to  mark  the  date  of  filing  on  the  verdict  of 
a  jury  will  not  prevent  it  from  being  intro- 
duced in  evidence  in  a  proper  case.  Bald' 
ridge  v.  Foust.  28  Neb.  269  (44  N.  W.  110). 

289.  (1890.)  A  person  not  a  stranger  to 
a  Judicial  proceeding  is  bound  thereby,  and 
the  record  of  such  proceeding  Is  admissible 
In  evidence  against  him.  Dorsey  v.  McOee, 
30  Neb.  657  (46  N.  W.  1018). 

290.  (1894.)  A  Judicial  record  of  this 
state  may  be  proved  by  the  producing  of  the 
original,  or  by  a  copy  thereof,  certified  by 
the  clerk  or  the  person  having  the  legal  cus- 
tody thereof,  authenticated  by  bis  seal  of 
office,  If  be  have  one.  Burge  v.  Qandy,  41 
Neb.  149  (69  N.  W.  359). 

291.  (1896.)  The  practice  of  introducing 
In  evidence  in  a  case  on  trial  the  papers  and 
files  belonging  'to  another  case,  or  the  orig- 
inal records  of  an  ofBce,  is  not  to  be  com- 
mended. If  such  files  or  records  are  needed 
as  evidence  certified  copies  should  be  pro- 
cured for  that  purpose.  Regier  v.  SArecfe, 
47  Neb.  667  (66  N.  W.  618). 

292.  (1901.)  Plaintiff  commenced  an  ac- 
tion in  the  county  court,  which  was  after- 
ward dismissed  without  prejudice:  it  after- 
ward brought  Its  action  In  the  district  court; 
on  the  trial,  defendant,  over  plaintifTs  objec- 
tion, was  permitted  to  introduce  the  petition, 
filed  in  the  county  court.  In  evidence.  Held. 
Under  the  facts  In  the  case,  it  should  have 
h-rn  excluded.  Hamilton  Brown  8hoe  Co.  v. 
L'illilen.  62  Neh.  116  (86  N.  W.  913). 

293.  (1001.)    The  authentication   of  a 


record  of  the  queen's  bench  division  of  the 
high  court  of  justice  of  England  examined, 
and  heJd  to  confocm  to  the  requlrementa  o! 
section  416  of  the  code  Linton  v.  Baker,  i 
Unof.  896  (96  N.  W.  251). 

294.  (1901.)  A  Judicial  record  of  atotber 
state.  authentl[;ated  as  provided  In  s^rtion 
414  of  the  code.  Is  admissible  In  evideace 
without  further  proof  that  the  court  fnna 
which  it  comes  is  one  of  record.  Brmcn  v. 
Comn$,  2  Unof.  149  (96  N.  W.  173). 

295.  (1903.)  Where  parties  Interested 
have  been  duly  served  with  notice  by  a  caurt 
having  Jurisdiction  in  a  sister  state  to  ap- 
pear and  show  cause  at  a  time  stated  why 
the  final  report  of  an  executor  should  not  be 
allowed  and  settled,  such  court  having  Jnrls- 
dlction  of  rerfon  and  subject  matter,  a  prop- 
erly authenticated  transcript  of  the  proceed- 
ings had  will  not  be  held  lna:lmisslble  in 
the  courts  of  this  state,  because  It  shows 
that  a  bearing  was  had  and  a  Judgment  ren- 
dered at  a  subsequent  term  of  such  court 
TnnnicUff  v.  Fox,  C8  Neb.  811  (94  N.  W. 
1032). 

Becords  of  official  acts  and  proceedings. 

296.  (1871.)    The  transcript  Is  evidence 

of  the  highest  character  as  to  all  the  pro- 
ceedings before  the  mayor,  in  hearing  and 
determining  the  question  of  title  opos 
which  he  rendered  Judgment.  Hewcomb  v. 
Boulware,  1  Neb.  428. 

297.  (1890.)  Where  the  englneeis  of  the 
city  have  cross-sectioned  certain  grading  to 
he  done  for  the  city,  made  estimates  thereof 
and  filed  the  same  In  the  engineer's  depart- 
ment, such  estimates  are  admlsEfble  as 
primo  facie  evidence  of  the  correctness  of 
such  estimates.  Clarke  v.  Williavu,  29  Nebi 
691  (46  N.  W.  82). 

298.  (1902.)  A  record  kept  under  the  or 
dinances  of  a  city  for  the  evident  parpose  of 
assisting  the  board  of  health  in  the  cos'Ioct 
of  the  affairs  of  that  office.  Is  not  such  a  pub- 
lic record  as  is  entitled  to  admission  In  erl- 
denee  to  show  the  truth  of  the  matters 
therein  recited,  and  especially  should  It  be 
rejected  ea  evidence  when  offereA  to  estat- 
Ilsh  a  fact  which  would  not  be  admissible 
against  a  party  because  of  Its  privileged 
character.  Sovereign  Camp  of  Woodmen  of 
the  World  V.  Oramton,  64  Neh.  39  (89  K.  W. 
448). 

B.  Exemplifications,  Transcripts,  and  Ca- 

tlfled  Copies. 
Judicial  records  and  proceedings. 

299.  (1886.)  A  certified  copy  of  the  stea- 
ographic  reporter's  record  of  proceeding  la 
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the  district  court  Is  admissible  Id  all  cases 
where  the  original  would  be;  and  where  the 
parties  stipulate  that  the  evidence  of  a  wit- 
ness on  a  former  trial  may  be  used  instead  of 
taking  hia  deposition  the  stipulation  should 
be  enforced.  Spielman  v.  Flynn.  19  Neb.  342 
(27  N.  W.  224).  [Overruled  in  part.  19  Neb. 
511:  42  Neb.  356.] 

300.  (1893.)  A  copy  of  letters  of  admin- 
istration, when  duly  certified  to  be  true  and 
correct  copies  of  such  letters  as  appear  from 
the  original  on  file  in  the  county  court, 
wherein  such  letters  of  administration  were 
granted,  is  admissible  in  evidence  with  the' 
same  effect  as  the  original.  MissouH  P.  R. 
Co.  V.  Baier,  37  Neb.  235  (66  N.  W.  913). 

301.  (1895.)  Where  a  case  is  appealed  to 
the  district  court  and  the  Issue  in  another 
action  is  whether  the  case  appealed  was  tried 
in  the  appellate  court,  a  Qnding  made  or  ver- 
dict returned,  and  a  Judgment  pronounced 
thereon,  such  Issue  can  be  proved  by  a  certi- 
fied copy  of  the  record  of  proceedings  had  in 
the  case  in  the  appellate  court.  Morrison  v. 
Bogg8,  44  Neb.  248  (62  N.  W.  473). 

302.  (1896.)  The  transcript  of  a  foreign 
judgment  Lb  not  admissible  unless  authen- 
ticated according  to  section  414  of  the  code. 
Names  v.  Names,  48  Neb.  701  (67  N.  W.  751) ; 
(1898)  Comstock  v.  Kerwin,  67  Neb.  1  (77 
N.  W.  387). 

303.  (1901.)  The  record  of  the  proceed- 
ings of  the  district  court,  as  kept  in  the 
Journal  entries.  Is  the  legal  and  authentic 
evlderce  of  Judgments  and  orders  of  the 
court.  MorHll  v,  McNeill,  1  Unof.  651  (91 
N.  W.  601). 

304.  (1902.)  The  transcript  of  the  pro- 
ceedings and  Judgment  of  the  United  States 
district  court,  duly  certified,  is  competent 
in  evidence,  although  It  fails  to  show  that 
the  presiding  judge  signed  the  journal  rec- 
ord of  the  proceedings.  Stacks  v.  Crawford, 
(53  Neb.  662  (88  N.  W.  852). 

305.  (1903.)  The  law  makes  no  provi- 
sion for  the  certification  by  the  shorthand 
reporter  of  the  proe^.edings  of  the  district 
court,  hence  a  transcript  of  his  notea,  al- 
though accomranled  by  a  formal  certificate, 
ia  not  admissible  as  independent  evidence. 
Jordan  v.  Howe,  4  Unof.  667  (95  N.  W.  853). 

30S.  (1905.)  It  is  Indispensable  to  the 
authentication  of  a  Judicial  record  of  a  sis- 
ter state  that  it  have  attached  thereto  a 
certificate  of  the  presiding  jui!ge  that  the 
attestation  Is  "In  due  form"  or  "in  due  form 
of  law."  Chapman  v.  Chapman.  74  Neb.  388 
(104  N.  V7.  880). 


306a.  (1906.)  A  transcript  of  a  justice 
of  the  peace,  to  be  receivable  in  evidence, 
need  not  be  authenticated  in  accordance 
with  the  provisions  of  section  414  of  the 
code,  which  relates'  to  judgments  of  courts 
of  record.  It  Is  receivable  In  evidence  if 
it  conforms  to  the  requirements  of  section 
415,  which  relates  specificially  to  judgments 
of  justices  of  the  peace  of  another  state. 
Gordon  Bros.  v.  Wageman,  77  Neb.  185  (108 
N.  W.  1067). 

OfBcial  records  and  proceedings. 

307  (1397.)  A  copy  of  a  sheriff's  re- 
turn which  has  not  been  attested  according 
to  the  requirements  of  section  414  of  the 
code,  is  Incompetent  for  the  purpose  of 
proving  a  judicial  sale  in  another  state. 
Westerman  v.  Sheppard,  62  Neb.  124  (71  N. 
W.  950). 

308.  (1899.)  A  certified  copy  of  a  letter 
written  by  a  public  officer  stating  in  a  gen- 
eral way  what  the  records  of  his  office  dis- 
close Is  not  competent  evidence  of  the  facts 
stated.  Moore  v.  Parker,  59  Neb.  29  (80  N. 
W.  43). 

Becords  of  foreign  courts. 

309.  (1898.)  A  transcript  of  the  record 
of  a  foreign  court  Is  not  admissible  In  evi- 
dence, unless  authenticated  according  to  the 
provisions  of  section  414  of  the  code  of 
civil  procedure.  Com«(ocfc  v.  Kenoin,  57 
Neb.  1  (77  N.  W.  387). 

Becords  of  conveyances. 

310.  (1889  )  The  filing  of  a  chattel  mort- 
gage in  the  office  of  the  recording  officer  of 
the  county,  under  the  provisions  of  section 
14.  chapter  32.  Compiled  Statutes,  makes 
such  mortgage  a  part  ot  the  records  of  the 
county,  and  under  section  408  of  the  civil 
code  a  copy  thereof  duly  certified  to  by  tbe 
proper  officer  is  competent  evidence  of  equal 
credibility  to  the  original.  Hall  v.  Aitkin, 
25  Neb.  360  (41  N.  W.  192). 

311.  (1899.)  The  certificate  of  acknowl- 
edgment, as  shown  by  the  record  of  a  deed, 
was  dated  on  the  16th  day  of  August,  1872, 
while  the  deed  itself  bore  date  of  the  I6tb 
day  of  October  of  the  same  year.  It  was 
held  that  the  date  of  the  certificate  of  ac- 
knowledgment would  prevail  over  that  of 
the  deed,  and  that  the  district  court  did  not 
err  In  admitting  a  copy  of  the  record  In 
evidence,  when  objected  to  on  account  of 
the  diacrepancy  In  dates.  Buck  v.  Oage,  27 
Neb.  306  (43  N.  W.  110). 

C.  Private  Writlngrs  and  Publications. 
Refreshing    memory    of    witness  from 
memoranda,  see  Witnesses,  H  193-206 
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Books  of  account. 

312.  (1881.)  The  note  register  or  col- 
lection register  or  book  of  bills  receivable, 
kept  by  a  bank  or  banker,  is  not  a  "book 
of  account,"  In  the  sense  In  which  that 
term  is  used,  either  In  the  statute  or  at 
common  law,  as  it  does  not  contain  the 
"charges  by  one  party  against  the  other 
made  in  the  ordinary  course  of  business," 
and  in  no  case  are  account-books  evidence 
of  any  transactions,  even  between  the  par- 
ties, other  than  goods,  wares,  or  merchan- 
dise, sold  or  delivered,  and  work,  labor,  or 
services  performed.  Martin  v.  Scott,  li 
Neb.  42  (10  N.  W.  532). 

313.  (1896.)  Account  books  are  admis- 
sible as  evidence  in  an  action  only  where 
they  contain  charges  by  one  party  against 
the  other.  Masters  v.  Marsh,  19  Neb.  468 
(27  N.  W.  488). 

314.  (1887.)  Books  of  account  are  re- 
ceivable in  evidence  only  when  they  contain 
charges  by  one  party  against  the  other,  and 
then  only  under  the  circumstances  and  veri- 
fied In  manner  provided  by  statute.  Van 
Every  v.  Fitzgerald.  21  Neb.  36  (31  N.  W. 
264;  60  Am.  Rep.  835);  (1887)  Pollard  v. 
Turner,  22  Neb.  366  (35  N.  W.  192);  (1889) 
Gilbert  V.  Saddlery  Co.,  26  Neb.  194  (41  N. 
W.  993;  42  N.  W.  11). 

315.  (1891.)  Collection  or  loan  registers 
are  not  admissible  as  books  of  account. 
Labor ee  v.  Klosterman.  33  Neb.  150  (49  N. 
W.  1102). 

316.  (1891.)    A  witness  who  at  the  time 

of  purchasing  a  bill  of  goods  entered  each 
Item  In  a  book,  together  with  the  cost 
thereof,  may  use  such  book  as  a  memoran- 
dum, and  when  it  is  shown  by  his  testi- 
mony that  he  knows  the  entries  therein  to 
le  correct  and  that  they  were  made  at  the 
time  of  the  transaction  In  question,  such 
book  may  properly  be  introduced  in  evi- 
dence, not  for  the  purpose  of  proving  the 
purchase  of  the  goods,  but  in  corroboration 
of  the  witness  and  as  a  detailed  statement 
of  the  items  involved.  St.  Paul  Fire  Ins. 
Co.  V.  Gotthelf,  35  Neb.  351  (53  N.  W.  137). 

317  (1898.)  In  an  action  for  an  ac- 
counling  by  a  member  of  a  partnership 
who  has  had  access  ro  the  books  of  aocouot 
at  all  times,  such  books  are  competent  evi- 
dence on  behalf  of  either  party.  McDonald 
V.  Buckstaff.  66  Neb.  88  (76  N.  W.  476). 

318.  (1904  )  Books  of  account,  in  order 
to  be  admissible  in  evidence,  are  not  re- 
quired to  be  in  any  particular  language,  or 
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to  conform  to  any  particular  system  of 
bookkeeping,  so  long  as  they  conform  to 
the  provisions  of  the  statute  regulating  the 
reception  of  such  books  in  evidence.  Calker 
V.  Damerell,  5  Unof.  490  (99  N.  W.  35). 

Conveyances  and  contracts. 

319.  (1876.)  A  paper  offered  In  evidence 
to  establish  a  tripartite  contract,  being 
signed  by  one  party  only,  is  Inadmlssib  e. 
Wilcox  V.  Saunders,  4  Neb.  569. 

320.  (1885.)  In  an  action  for  the  prirp 
of  bricks  furnished  for  a  building,  a  ron- 
tract  wjth  the  building  contractor  is  ad- 
missible in  evidence  to  show  that  such  con- 
tractor was  to  pay  for  the  materia!,  and 
that  certain  payments  had  been  made  b<r 
such  contractor.  Kiewit  v.  Harris  t£  Fisher, 
17  Neb.  249  (22  N.  W.  417). 

321.  (1886.)  A  deed  of  real  estate,  exe- 
cuted In  another  state  before  an  officer  hav- 
ing DO  seal,  to  be  admissible  in  evidence 
must  be  certified  in  the  manner  provided  in 
the  statute.  O'Brien  v.  Gaslin,  20  Neb.  347 
(30  N.  W.  274). 

822.  (1886.)  Where  the  defense  to  an 
action  on  a  note  is  founded  upon  a  certain 
printed  warranty  alleged  to  have  been  de- 
livered to  defendant  by  plaintiff's  assignor 
at  the  time  of  the  execution  of  the  no:es 
sued  on,  and  the  delivery  of  the  warranty 
is  denied,  the  alleged  warranty  Is  admissi- 
ble In  evidence.  First  Nat.  Bank  v.  Brick- 
son,  20  Neb.  580  (31  N.  W.  387). 

323.  (1890  )  Where  the  holder  of  a 
chattel  mortgage,  In  the  form  of  a  bill  of 
sale,  ^itb  a  defeasance  clause,  through  ig- 
norance and  good  faith,  without  Inteot  to 
defraud,  tore  the  same  Into  two  parts,  thus 
separating  the  granting  from  the  defeas- 
ance clause,  and  upon  the  trial  presented 
the  two  parts  as  an  entire  instrument,  it 
was  receivable  In  evidence.  Russell  v. 
Longmoor,  29  Neb.  209  (45  N.  W.  624). 

324.  (1894.)  The  record  of  a  deed  is 
not>  admissible  In  evidcDce  unless  'be  cer- 
tificate of  acknowledgment  is  snbstantiallr 
in  accordance  with  the  statute.  Maxiccli  v. 
His/gins,  38  Neb.  671  (57  N.  W.  388). 

325.  (1896.)  A  deed  executed  and  a^ 
knowledged  in  Kansas,  conveying  land  in 
Nebraska,  is  admissible  in  evidence  m 
ejectment  though  not  witnessed.  Schicldt 
V.  HorJtach.  49  Neb.  262  (68  N.  W.  524). 

326.  ( 1896. )  A  negotiable  promissory 
note  imports,  or  is  prima  facie  evidence  of 
a  consideration,  and  when  such  a  note  and 
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the  accompanying  chattel  mortgage  secur- 
ing ita  payment  are  properly  Identified 
they  may  be  received  in  evidence,  and  this 
is  true  In  an  action  In  which  ttielr  validity 
Is  attacked  on  the  ground  of  fraud,  as 
against  the  rights  of  the  creditor  of  the 
maker.  Plummer  v.  Green,  49  Neb.  316 
(68  N.  W.  500). 

Private  memoranda  and  atataments. 

327.  (1887  )  A  time  book  of  defendant, 
used  to  Iteep  the  time  of  workmen  em- 
ployed by  him  in  completing  a  job  of  rail- 
road grading  which  he  claimed  pialntttf,  his 
Bubcontractor,  had  abandoned,  offered  for 
the  purpose  of  proving  the  cost  of  complet- 
ing the  Job,  is  Inadmissible  where  It  does 
not  purport  to  contain  entries  of  charges 
against  plaintiff  or  of  dealings  with  htm. 
Van  Every  v.  Fitzgerald,  21  Neh.  36  (31  N. 
W.  204;  CO  Am.  Rep.  835). 

328    (1893.)    Ex  parte  affidavit  referred 

to  in  the  opinion  held  inadmissible  under 
the  rules  of  evidence,  and  that  It  wa.3  prop- 
erly excluded  from  the  jury.  Barton  v. 
McKay,  36  Neb.  632  (54  N.  W.  968). 

329.  ( 1893. )  In  an  action  against  a 
contractor  on  his  promise  to  pay  for  ma- 
terials furnished  to  a  subcontractor,  a  bill 
Cor  such  material  made  out  to  the  subcon- 
tractor is  admlssib:e  to  show  that  It  had 
been  O.  K.*d  by  the  subcontractor  as  re- 
quired by  the  agreement.  Barraa  v.  Pome- 
rov  Coal  Co.,  S8  Neb.  311  (56  N.  W.  890). 

330.  (1896.)  A  memorandum  made  con- 
temporaneously with  the  facts  of  which  It 
purports  to  be  a  record,  when  properly 
identified,  is  admissible  as  independent  evi- 
dence. Inihoff  V.  Richards,  48  Neb.  590 
(67  N.  W.  483). 

331.  ( 1898. )  Hotel  registers,  without 
proof  that  the  names  Uiereon  are  true  en- 
tries of  the  guests,  that  they  were  paying 
guests,  or  the  duration  of  their  visits,  are 
inadmissible  to  prove  the  extent  of  business 
of  such  hotel.  Wittenberff  v.  Mollyneaux, 
55  Neb.  429  (76  N.  W.  835). 

332.  (1903.)  Where  a  memorandum  is 
kept  in  connection  with  a  cash  register, 
upon  which,  in  the  usual  course  of  busi- 
ness, are  entered  all  of  the  sales  in  a  mer- 
cantile establishment,  both  cash  and  credit, 
at  the  time  when  such  sales  are  made,  it 
may  be  used  by  a  witness  to  refresh  his 
memory  as  to  the  amount  of  goods  sold; 
and  when  he  can  testify,  as  a  matter  of 
fact,  that  such  memorandum  La  correct,  it 


may  afterwards  be  put  In  evldEn?e.  not  to 
prove  anything  of  itself,  but  as  a  detailed 
statement  of  the  Items  testified  to  by  tn«> 
witness.  Oroag  v.  Scheel,  67  Neb.  223  (93 
N.  W.  418). 

Letters. 

333.  (1889.)  Where  papers  or  letters 
which  are  pertinent  to  the  issue  are  offered 
in  evidence  on  the  trial  of  a  case,  they 
should  be  admitted,  nor  will  the  court  form 
a  collateral  Issue  to  determine  how  they 
were  obtained.  Sanford  v.  Sornberger,  26 
Neb.  295  (41  N.  W.  1102). 

334.  (1899.)  To  render  admissible  a 
self-explanatory  letter,  that  to  which  it  Is, 
an  answer  need  not  be  offered  in  evidence. 
New  Hampshire  Trust  Co.  v.  Korsmeyer 
Plumbing  A  Heating  Co.,  57  Neb.  784  (78  N 
W.  303). 

Photographs. 

335.  (1893.)  Where  on  a  trial  an  in- 
spection of  the  premises  In  question  is 
proper,  but  Impracticable  or  Impossible,,  a 
photographic  view  thereof  la  admissible. 
Omaha  9.  R.  Co.  v.  Beeson,  36  Neb.  361  (54 
N.  W.  557). 

336.  (1902.)  Under  the  proper  precau- 
tions and  with  necessary  explanations, 
what  are  known  as  "X-ray  pictures"  are  ad- 
missible In  evidence  for  the  purpose  o.^ 
showing  the  condition  of  the  Internal  tis- 
sues of  the  body.  City  of  Geneva  v.  Bur- 
nett,  65  Neb.  464  (91  N.  W.  275;  101  Am. 
St.  Rep.  628;  58  L.  R.  A.  287). 

337.  (1902.)  The  discretion  of  the  trial 
judge.  In  the  reception  of  an  X-ray  photo- 
graph in  evidence,  is  not  absolute.  Its  ex- 
clusion on  the  ground  that  sufficient  found- 
ation has  not  been  laid,  where  there  can 
he  no  question  as  to  the  accuracy  of  the 
photograph.  Is  error.  Carlson  v.  Benton. 
66  Neb.  486  (92  N.  W.  600). 

388.  (1902.)  To  constitute  a  founda- 
tion for  the  Introduction  of  an  X-ray  photo- 
graph In  evidence.  It  Is  not  essential  that 

it  appear  that  it  was  taken  by  a  competent 
person,  nor  that  the  condition  of  the  ap- 
paratus with  which  it  was  taken,  and  the 
circumstances  under  which  it  was  taken, 
were  such  as  to  insure  an  accurate  picture, 
where  it  has  been  shown  hy  the  evidence 
of  competent  witnesses  that  It  truly  repre- 
sents the  object  It  Is  claimed  to  represent. 
Carlson  v.  Benton,  66  Neb.  486  (92  N.  W. 
600). 
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Ilortality  tables  and  tables  of  expectancy 
of  life. 

In  action  for  loss  of  support  against 
saloon-keeper,  see  Intoxioating  Litpion,  || 
416-417. 

See,  a!ro.  Damages.  135-138a. 

339.  The  Carlisle  tables  o:  mortality  are 
admissible  to  show  expectancy  of  life. 
(1:179)  Roose  V.  Perkins,  9  Neb  304; 
(1882)  King  v.  Be  l,  13  Neb.  409  <14  N.  W. 
-1);  (1890)  Citv  of  Lincoln  v.  Smith,  28 
:  cb.  762   (45  N.  W.  41);    (1894)   City  of 

1  riend  v.  IngersoU.  39  Neb.  717  (58  N.  W. 

(1898)  City  of  Friend  v.  Burle'.gh,  53 
::eb.  674  (74  N.  W.  62). 

340.  (1890.)  A  table  showing  the  ex- 
itectancy  of  life  In  healthy  persons  of  dlfTer- 
.^nt  ages,  printed  In  a  law  book  of  general 
ac^ceptance  and  authority  In  the  courts  of 
this  state,  as  the  Carlisle  tables  of  ex- 
rectancy,  Is  admissible  In  evidence  in  cases 
T;here  such  evidence  is  applicable.  SeJlara 
V.  Foster,  27  Neb.  118  (42  N.  W.  907); 
(1902)  Chicago,  R.  I.  tt  P.  R.  Co.  v.  Hamhel, 

2  Unof.  607  (89  N.  W.  643). 

341.  (1890.)  The  Car'.lsle  tables  of  ex- 
pectancy of  life  were  properly  admitted  In 
evidence.  In  an  action  to  recover  for  In- 
juries sustained  by  falling  on, a  defective 
Fidewalk,  it  appearing  that  the  injuries 
are  permanent.  City  of  Lincoln  v.  Smith, 
28  Nelv  762  (46  N.  W.  41). 

342.  ( 1894. )  Carlisle  tables  are  com- 
I  etent  though  not  conclusive  evidence  as  to 
the  expectancy  of  Ufe.  They  are  to  be  re- 
reived  and  treated  as  any  other  evidence. 
<  ity  of  Friend  v.  Ingeraoll,  39  Neb.  717  (58 
::.  W.  281). 

343.  (1898. )  Carlisle  tables  held  ad- 
n^sslble  in  evidence  In  an  action  Cor  death 
1 V  wrongful  act.  City  of  Friend  v.  Bur- 
•tigh.  53  Neb.  674  (74  N.  W.  50). 

344.  ( 1898. )  Where  a  personal  injury 
I  %  permanent  in  Its  character,  though 
r'aintlff  fce  a  minor,  evidence  as  to  bis  ex- 
-ectancy  of  life,  from  experience  tables, 
niust  be  based  on  his  actual  age  and  not 
on  the  ago  of  im.iirity.  Siti/(  v.  Holoubek, 
55  Neb.  228  (75  N.  W.  584). 

345.  (  1904.)  The  Carlisle  table  of  mor- 
tcliiy  or  life  expectancy  is  properly  ad-^ 
r-lsfil'Ie  in  evii'en-'e  for  the  consideration 
of  the  Jurv  in  determining  the  probable 
duration  of  the  life  of  the  deceased,  the 
proper  foundation  as  to  age  and  general 
health  being  first  proved.  Horst  v.  Lewie, 
71  Neb.  370  (103  N.  W.  460). 


34G.  (1907.)  In  an  action  for  persoaal 
injuries,  the  Carlisle  table  of  expectan'ry 
may  be  given  In  evidence  after  the  Intro- 
duction of  credible  evidence  tending  to 
show  the  permanent  character  of  tiie  lit 
Jury.  Howard  v.  McCabe,  79  Neb.  43  (111 
N  W.  305) 

Statutes  and  law  books. 

347.  (1901.)  The  written  laws  of  t 
sister  state  cannot  be  proved  by  Hnbbcai's 
Legal  Directory.  Johneon  v.  Hener.  fil 
Neb.  G31  (8S  N.  W.  894). 

Scientific  and  technical  works. 

348.  (1884.)  Books  of  science  or  an 
are  competent  evHenre  when  shown  to  be 
reputable  or  stands:  i  work?.  Siotu  Citjf  6 
P.  R.  Co.  V.  Finlayson.  16  Neb.  578  (20  N. 
W.  860;  49  Am.  Rep.  724) 

349.  (1897.)  In  a  suit  for  damages 
agaluBt  a  surgeon  for  allegEd  neg'igeaM 
in  operating  upon  and  treating  plaintifs 
fractured  kneecap,  text-books  on  surgery, 
though  standard  authority,  cannot  be  read 
to  the  Jury  as  independent  evidence.  Tan 
Skike  V.  Potter,  53  Neb.  28  (78  N.  W.  295). 

Market  reports. 

350.  (1905.)  Market  reporta  in  joumsla. 
such  as  the  commercial  world  relies  upco, 
are  competent  evidence  of  the  state  of  tbt 

market.  Chicago.  B.  rf  Q.  R.  Co.  v.  Todd, 
74  Neb.  712  (U5  N.  W.  83). 

D.  Production,  Authentication  end  Sffeet 
Inspection  by  acverse  party. 

351  (1903.)  Under  section  394,  code  of 
civil  procedure,  the  granting  of  orders  for 
lnsre?tian  of  books  or  papers  is  left  to  the 
discretion  of  the  trial  court,  and  It  is  also 
left  to  the  discretion  of  the  court  whether 
or  not  to  exclude  such  books  or  papers  at 
the  trial  if  Inspection  Is  not  permitted. 
Chamberlain  v.  Chamberlain  Banking  Boiue. 
4  Unof.  278  (93  N.  W.  1021). 

Preliminary  evidenoe  for  authenticatioa. 

352.  (1902  )  Where  there  is  evldenee 
tending  to  show  the  authenticity  of  a 
document  sufficient,  if  believed,  to  estab- 
lish It,  the  Jury  should  pass  upon  it  and  Its 
admission  is  no  error.  8kow  v.  Locke,  3 
Unof.  176  (91  N.  W.  204). 

—      Official  reeordsL 

363.  (1891.)  The  Journal  of  a  school 
district  clerk,  though  not  received  from  a 
predecessor,  Is  sufficiently  authenticated  if 
identified  by  a  former  clerk,  and  may  be 
accepted  as  evidence  of  regular  notice  of  a 
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district  meeting.  Maher  v.  Btate,  ex  rel. 
AUen  d  Jenkina,  32  Neb.  364  (49  N.  W. 
436). 

354,  (1895.)  A  record  of  the  adoption 
of  a  resolution  by  a  city  council  is  auffl- 
clently  authenticated  aa  having  .  been 
adopted  at  a  regular  meeting,  so  aa  to  be 
admissible  in  evidence,  where  it  recites 
"The  council  met  in  regular  session."  City 
of  Wahco  V.  Tharp,  45  Neb.  668  (63  N.  W. 
S40). 

■-  Corporate  records. 

355.  (1896  )  A  page  of  a  book  was 
identified  as  a  part  of  the  records  of  the 
minutes  of  the  meetings  of  the  "Grand- 
view  Company."  Held,  Not  an  identifica- 
tion or  foundation  for  its  Introduction  as 
showing  proceedings  bad  by  the  board  of 
trustees  of  the  "City  of  Grandvlew."  Gfem 
V.  Barker.  47  Neb.  934  (66  N.  W.  1032). 

■        Execution  of  instruinants  In  general. 

366.  (1892.)  The  absence  of  the  attest- 
ing witnesses  to  an  Instrument  may  be 
established  like  any  other  fact.  It  is  suffi- 
cient to  prove  facta  from  which  a  presump- 
tion Will  arise  that  they  are  absent  from 
the  county.  Buchanan  v.  Wise,  34  Neb. 
695  (52  N.  W.  163). 

357.  (1892.)  When  attesting  witnesses 
are  absent  from  the  county  in  which  the 
action  la  pending,  the  execution  of  the  In- 
struments In  question  may  be  proved  by 
any  other  competent  evidence.  Buchanan 
V.  Wi9e,  34  Neb.  695  (52  N.  W.  163). 

358.  (1894.)  In  case  a  subscribing  wit- 
ness is  absent  from  the  county  In  which 
the  anlt  la  pending,  or  if  he  denies  or  does 
not  recall  the  execution  of  the  Instrument 
to  which  his  name  Is  subscribed  as  such 
witness,  its  execution  may  be  established 
by  other  competent  evidence.  •Jewell  v. 
Ohamherlain,  41  Neb.  254  (69  N.  W.  784). 

369.  (1897.)  When  there  is  no  other 
disputed  question  the  signatures  of  de- 
fendants are  sufficiently  proved  to  allow  of 
the  receipt  In  evidence  of  a  note  alleged  to 
have  been  signed  by  them,  when  a  witness, 
duly  qualified  to  testify  on  that  question, 
gives  It  as  his  opinion  that  the  alleged 
signatures  are  genuine.  Moaher  v.  Farm- 
ers d  ilcrchants  Nat.  Bank,  51  Neb.  65  (70 
N.  W.  540). 

360.  (1898.)  In  order  to  render  written 
Instruments  admisalble  In  evidence,  their 
execution  or  genuineness,  unless  admitted, 
must  be  established  by  proof,  except  in 


cases  within  statutory  exceptions.  Sloan  v. 
Fiat,  53  Neb.  691  (74  N.  W.  45). 

360o.  (1907.)  Where  an  Instrument  is 
attested,  the  subscribing  v/itnetB  should  be 
produced  at  the  trial  to  provd  the  exe«7u- 
tlon,  unless  his  absence  or  disability  Is 
accounted  lor,  or  the  execution  of  the  In- 
strument admitted  by  the  adverse  party. 
Nason  V.  Nason,  79  Neb.  582  (113  N.  W. 
139). 

361.  (1901.)  An  acknowledged  Instru- 
ment, of  a  kind  permitted  to  be  acknowl- 
edged and  recorded,  is  admissible  in  proo' 
without  evidence  of  the  authenticity  of  the 
signatures.  Brovm  v.  ColUna,  2  Unof.  149 
(96  N.  W.  173). 

-        Deeds,  mortgages  and  leases. 

362.  (1887.)  Where  a  lease  purporting 
to  have  been  executed  by  and  between 
stran^rs  and  a  party  to  the  suit  Is  oflEererl 
In  evidence,  and  Its  execution  Is  not  ad- 
mitted by  the  opposite  party,  such  execu- 
tion must  be  proved.  Where  such  lease 
purports  to  be  signed  by  a  subscribing  wit- 
ness, proof  of  such  signature  being  the 
genuine  handwriting  of  the  wltneaa  Is  auffl- 
clent  Oberfeltier  v.  Kavanaugh,  21  Neb. 
483  (32  N.  W.  295). 

363.  (1892  )  Testimony  of  an  old  resi- 
dent of  the  county  that  he  had  never  heard 
of  the  witnesses  to  a  certain  deed  in  con- 
troveray,  coupled  with  the  fact  that  their 
atteatatlon  was  made  In  another  state.  Is 
sufficient  to  raise  a  presumption  that  such 
witnesses  are  absent  from  the  county  and 
to  authorize  proof  of  the  execution  of  the 
deed  by  other  evidence.  Buchanan  v.  Wise, 
84  Neb.  695  (52  N.  W.  163). 

364.  (1896.)  A  deed  to  Nebraska  land 
executed  In  Iowa,  and  there  acknowledged 
before  a  notary  public  who  attached  his 
official  seal,  is  presumed  to  have  been  exe- 
cuted and  acknowledged  in  conformity 
with  the  laws  of  Iowa,  and  may  be  re- 
corded or  read  In  evidence  in  Nebraska 
without  further  proof  of  execution,  though 
it  was  not  wltneaaed.  Doraey  v.  Conrad. 
49  Neb.  443  (68  N.  W.  645). 

365.  (1903  )  A  mortgage  hearing  a  cer- 
tificate of  the  proper  officer  showing  that  It 
was  duly  acknowledged  before  him  by  the 
mortgagor  may  be  read  in  evidence  without 
further  proof.  McKenzie  v.  Beaumont,  70 
Neb.  179  (97  N.  W.  225), 

 Wills  and  testaments. 

366.  (1882.)  A  will  Is  not  aditalsslble 
as  evidence  of  title  to  real  estate,  unless  It 
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has  been  admitted  to  probate.  Pettit  v. 
Black,  13  Neb.  142  <12  N.  W.  841). 

——Telegrams  and  letters. 

367.  (1896.)  A  letter  identified  as  be- 
ing in  the  handwriting  of  a  party  to  the 

action  may  be  admitted  In  erldence  though 
the  signature  thereto  Is  denied  by  the  per- 
son charged  with  writing  it.  Burgeaa  v. 
Burgest,  44  Neb.  16  (62  N.  W.  242). 

368.  (1898.)  The  genuineness  of  a  letter 
ter  is  sufficiently  established  to  permit  Its 
introduction  In  evidence  when  It  Is  shown 
that  it  was  rereived  In  due  and  regular 
course  of  mail  in  response  to  a  letter  ad- 
dressed to  the  supposed  writer.  People's 
Nat.  Bank  v.  Oeisthardt,  55  Neb.  232  (75 
N.  W.  582). 

369.  (1899.)  It  Is  error  to  admit  a 
letter  In  evidence  until  the  proper  founda- 
tion therefor  has  been  laid.  Xorberg  v 
Phtmmer,  58  Neb.  410  (78  N.  W.  708). 

370.  (1902.)  The  contents  of  letters  and 
telegrams,  which  pass  between  parties  In 
the  course  of  a  buslnefis  transictlon,  not 
otherwise  identified  than  by  a  witness  who 
has  a  direct  legal  interest  in  the  result  of 
the  suit,  are  not  competent  evidence  as 
a.eainsl  tli-'  personal  representative  of  a 
deceased  person.  Harte  v.  Reichenlterg,  3 
I'nof.  820  (92  N.  W.  987). 

.171.  (1903.)  Where  it  is  sought  to  cs- 
taMish  a  conlract  by  letters,  there  must 
be  evidence  tending  to  prove  that  they  are 
in  the  handwrltinc;  of  the  defendant,  or 
that  they  came  from  him  or  his  authorized 
agent,  or  were  received  In  due  course  of 
mail.  In  answer  to  letters  duly  mailed  to 
the  address  of  the  party  sought  to  be  bound. 
Peyrke  V.  SMnn,  68  Neb.  343  (94  N.  W. 
185). 

.■i72-  (1903.)  A  copy  of  a  telegram  re- 
elved  at  the  office  of  its  destination  Is  not 
dmlsBiblo  in  evidence  without  proof  of  Its 
utbenticlly.  Yciaer  v.  Catken,  5  Unof.  204 
■97  N.  W.  840). 

378.  (IfiAfi.)  It  is  a  sufficient  founda- 
■lon  for  tlie  introduction  of  letters  showing 
authority  of  an  agent  in  evidence  to  show 
■•■at  they  were  received  In  due  course  of 
"1.^.11  In  answer  to  letters  written  by  the 
iri>nt  to  t'lp  principal  and  duly  mailed  to 
!-e  addro-i  of  the  party  eought  to  be 
1  (ir-.i  Piprke  r.  Shinn.  76  Neb.  3fi4  (107 
N.  W.  38t>). 

 Eccks  of  account. 

37*.  n'^vi.i  Where  a  wife  testifies  to 
the  l(>ntity  of  her  husband's  book  account. 

i: 


that  the  charges  therein  \rcre  In  his  hznd 
writing,  and  made  by  him  at  or  near  the 

date  of  the  services  charged,  it  Is  error  to 
exclude  the  book  from  the  evidence.  Jfor- 
tin  V.  Scott,  12  Neb.  42  (10  N.  W.  532). 

375.  (1888.)  Where  entries  in  bocdcs  of 
account  are  made  by  and  in  handwriting  ol 

a  clerk,  such  clerk,  if  living  aTid  within 
reach  of  a  aubpcena.  must  be  proJiuced  and 
entries  verified  by  him,  or  such  eniriss  will 
not  be  admissible  in  evidence.  Holland  r. 
Commercial  Bank,  22  Neb.  571  (36  N.  W 
113). 

37G.  (18S9.)  Under  section  346  of  the 
code,  books  of  account  which  in  other  re- 
spects are  unobjectionable,  may  be  intro- 
duced in  evidence  without  calling  the 
party  or  clerk  who  made  the  entries  to 
prove  the  same,  where  a  sufficient  reason  li 
given  for  not  calling  such  witness.  Volker 
V.  First  Nat.  Bank.  26  Neb.  602  (42  N.  V. 
732). 

377.  (1889.)  When  books  are  identiSed 
aa  the  books  of  original  entries  of  the  party, 
and  the  items  and  entries  therein  of  the  ad- 
verse party's  account  are  given  in  evidence 

without  objection,  it  is  too  late  to  object  that 
the  person  who  made  the  entries  was  not 
called  to  prove  the  same.  Volker  r.  First 
Nat.  Bank,  26  Neb.  602  (42  N.  W.  732). 

378.  (1898.)  Under  section  346,  code  of 
civil  procedure,  books  of  account  are  noi 
admissible,  unless  It  affirmatively  appears 
that  the  essential  requirements  of  said  sec- 
tion are  complied  with.  Atkins  v.  Seekg. 
54  Neb.  688  (74  N.  W.  1100). 

379.  (1899.)  It  is  error  to  admit  Ir 
evidence  a  book  account  until  the  proper 
foundation  therefor  has  been  laid.  }torberg 
V.  Plummer,  58  Neb.  410  (78  N.  W.  708). 

380.  (1902.)  One  party  may  Introdoce 
the  books  of  his  adversary  without  the 
preliminary  proof  necessary  in  other  cas?s 
Olobe  Savings  Bank  v.  Bank  of  ComiBerce. 
64  Neb.  413  (89  N.  W.  1030). 

381.  (1906.)  An  admission  by  ^  deceased 

person  that  an  account  kept  in  a  certain 
book  is  correct  is  not  sufficient  to  warrant 
the  admission  In  evidence  of  a  copy  of  his 
account  ii  another  book.  Fitch  v.  Jtartim, 
74  Neb.  538  (104  N  W.  1072). 

 Ilfemoranda  erd  ststsments. 

382.  (1891.)  A  memorandum  made  at 
or  near  the  time  t'je  transxction  took  |dic« 
is  admissible  without  the  corrobuntlag 
testimony  of  the  person  who  made  the 
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same,  if  beyond  tbe  re.i?h  of  the  process 
of  tbe  court,  his  whereabouts  being  un- 
known, upon  proof  of  bis  handwriting. 
Labaree  v.  Koatermann,  33  Neb.  150  [49  N. 
W.  1102). 

3S3.  (1903.)  Where  a  party,  while  on 
the  wltnesa-stand,  properly  identifles  a 
series  of  scale  or  weight  checks  as  having 
teen  executed  and  delivered  by  himself,  or 
some  one  authorized  by  him  to  do  so.  they 
may  be  introduced  in  evidence  by  the  op- 
posite party  to  rebut  his  testimony  with- 
out further  Identification.  Matoushek  v. 
Dutcher,  67  Neb.  627  (93  N.  W.  1049). 

 Law  books  and  statutes. 

384.  (1902.)  A  booli  purporting  to  con- 
tain the  written  laws  of  a  foreign  Jurisdic- 
tion, proves  Itself  and  is  admissible  as 
evidence  without  other  authentication. 
Bewitt  V.  Bank  of  Indian  Territorj/.  64  Neb. 
468  (92  N.  W.  741). 

385.  (1902.)  The  authenticity  of  a 
volume  which  it  is  claimed  contains  the 
statutes  of  a  foreign  state  or  territory,  can- 
not be  established  by  the  mere  declaration 
of  coimsel  as  to  what  the  volume  is.  Hewitt 
V.  Bank  of  Indian  Territory,  64  Neb.  468 
(92  X.  W.  741).  [Overruling  same  case.  64 
Neb.  463.] 

3S6.  (1905.)  The  public  seal  of  another 
state  affixed  to  a  copy  of  a  written  law  of 
that  state  is  admissible  as  evidence  of  such 
law.  Rieck  v.  Oriffen,  74  Neb.  102  (103 
N.  W.  1061). 

Necessity  of  revenue  stamp. 

387.  (1901.)  The  admission  of  an  un- 
stamped instrument  in  a  trial  without  the 
intervention  of  a  jury,  there  being  suflS- 
cient  evidence  to  sustain  the  judgment 
aside  from  such  instrument.  Is  not  preju- 
dicial in  any  event  and  calls  for  no  rul- 
ing as  to  the  effect  of  the  United  States 
revenue  'aw  of  1898.  Armstrong  v.  Mayer, 
1  Unof.  119  (95  N.  W.  483). 

388.  (1902.)  The  federal  congress  Is 
not  authorized  to  prescribe  rules  governing 
the  admissibility  of  evidence  In  the  courts 
of  this  state,  and  hence  absence  of  a 
revenue  stamp  from  a  deposition  will  not 
render  It  Inadmissible.  Sw/pfto-So/ine  Bath 
Co,  V.  Allen,  66  Neb.  295  (92  N.  W.  354). 

Conclusiveness  and  effect. 

389.  (1903.)  If  a  message  to  be  sent  by 
telegraph  Is  not  reduced  to  writing  by  the 
sender,  he  makes  the  company  his  agent 
for  that  purpose,  but  he  is  not  thereby 


estopped  to  deny  tbat  a  paper  offered  in 
evidence  was  in  fact  reduced  to  writing  by 
the  telegraph  rompany,  or  delivered  as  bis 
message.  Peycke  r.  Shinn,  68  Neb.  343  (94 
N.  W.  135). 

390.  (1904.)  While  tbe  Carlisle  and 
other  mortuary  tables  of  accepted  accuracy 
and  in  general  use  are  always  properly  ad- 
missible in  evidence  for  the  purpose  of 
aiding  a  court  or  Jury  in  determining  tbe 
prob::l;ie  expectancy  cr  life,  when  such  fact 
Is  in  issue,  yet,  when  admitted,  these  mor- 
tuary tablfs  are  not  binding  upon  the  esti- 
mate of  the  triers  of  such  fact.  They  may, 
without  such  tables,  make  their  own  esti- 
mate from  the  age,  health,  habits,  physi- 
cal condition  end  appearance  of  the  per- 
son whose  expectancy  Is  at  Issue.  City  of 
South  Omaha  v.  SutUffe,  72  Neb.  746  (101 
N.  W.  997). 

XI.  PABOL  OB  EXTBINSIC  EVIDENCE 
AFFECTING  WBITINGS. 
Parol  evidence  of  acknowledgment,  see 
Acknowledgments,  §  42. 

To  prove  assignment,  see  Assignment. 
%  41. 

Parol  evidence  on  motion  to  discharge 
attachment,  see  Attachment,  %%  316-319. 

Parol  evidence  to  locate  boundaries,  see 
Bwtndaries,  §S  34-36. 

Parol  evidence  in  action  for  breach  of 
covenant,  see  Covenants,  |S  70,  71. 

Parol  evidence  to  prove  existence  of  lost 

instrument,  see  Loat  Instruments, 

Parol  evidence  to  show  trust,  see  Trusts, 
%%  37-40. 

A.  Contradicting,  Varying  or  Adding  to 
Terms  of  Written  Instruments. 

Judicial  records. 

391.  (1882.)  Judge's  minutes  are  prima 
fade  evidence  of  proceedings,  but  may  be 
shown  to  differ  from  Judgment  actually 
rendered,  and  court  cannot  be  compelled  to 
correct  its  journal  from  such  minutes. 
SuUivan  Savings  Institution  v.  Clark,  12 
Neb.  578  (12  N.  W.  103). 

392.  (1895.)  Where  an  officer  fails  to 
attach  his  Jurat  to  an  affidavit  for  service 
by  publication,  parol  evidence,  in  a  proper 
case,  may  be  admitted  to  prove  tbat  affiant 
did  in  fact  swear  to  the  afTidaTit.  Bantley 
V.  Finney,  43  Neb.  794  (62  N  W.  213). 

Election  returns. 

393.  (1891.)  Parol  evidence  is  admis- 
sible to  show  tbat  the  count  of  a  vote  at  a 
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school  meeting,  as  reported  by  a  teller,  ia 
Incorrect,  the  district  rvcords  to  the  contrary 
notwithstanding.  State,  ex  reJ.  Batet,  v. 
Hutchina.  33  Neb.  335  (50  N.  W.  I(i5). 

Oontraets  in  generaL 

394.  (1876.)  Parol  proof  cannot  be  re- 
ceived in  evidence  to  contradict,  vary,  or 
modify  the  legal  import  of  written  agree- 
ments. Where  there  is  no  latent  ambiguity 
to  be  explained  the  agreement  alone  must 
speak  for  itself.  Uillt  v.  MiUer,  4  Neb. 
441. 

395.  (1889.)  Where  a  written  agree- 
ment was  signed  and  placed  In  the  posses- 
sion of  a  custodian  to  be  held  until  certain 
conditions  were  to  be  complied  with,  the 
failure  of  the  conditions  can  lie  proved  by 
parol  testimony,  and  such  evidence  would 
not  be  open  to  the  objection  that  it  con- 
tradicted or  varied  the  terms  of  the  written 
agreement.  Gregory  v.  Littlejohn,  25  Neb. 
368  (41  N.  W.  258). 

396.  (1889  )  Where  a  contract  has  been 
reduced  to  writing  without  any  uncertainty 
as  to  Its  terms  and  meaning,  the  pre- 
sumption of  law  Is  that  the  entire  contract 
is  conUlned  In  the  writing,  and  parol  teetl- 
mony  of  declarations  made  by  the  parties 
at  the  time  It  was  made  is  not  admissible 
in  evidence.  Bodge  v.  Kiene,  28  Neb.  216 
(44  N.  W.  191). 

397.  ( 1896. )  It  Is  not  cconpetent  to 
change  or  vary  the  terms  of  a  written  con- 
tract by  parol  evidence.    Stoner  v.  Keith 

County,  48  Neb.  279  (67  N.  W.  311). 

398.  (1898  )  Where  negotiating  parties 
reduce  their  agreement  to  writing,  and 
sign  and  deliver  the  same,  the  writing,  in 
absence  of  fraud,  mistake,  or  ambiguity, 
constitutes  the  best  and  only  competent  evi- 
dence of  the  contract  originally  made. 
Sylvester  v.  Carpenter  Paper  Co.,  56  Neb. 
621  (75  N.  W.  1092). 

399.  (1898.)  A  written  contract,  the 
meaning  of  which  is  certain  and  patent 
from  its  terms,  may  not  be  varied  by  di- 
rect explanation  or  interpretation  in  oral 
testimony.  Latenaer  v.  Misner,  56  Neb.  340 
(76  N  \V.  897):  (1898)  Tht>mas  v.  Ne- 
braska Moline  Plow  Co..  56  Neb.  383  (76  N. 
W.  876);  (1904)  Agnew  v.  Montgomery.  72 
Neb.  9  (99  N.  W.  820). 

400.  (1901.)  Parol  evidence  Is  Inad- 
mlf^^;il}Ie  to  contradict  or  alter  a  written 
contract  or  to  inject  Into  It  provisions  it 
does  not  contain,  and  which  cannot  be  im- 


plied from  its  terms.  Norfolk  Beet  8*gtr 
Co.  V.  Berger,  1  Unof.  151  (95  N.  V.  336i. 

Bridence  of  prior  or  eontemi>OTanwii«  onl 
agreement  In  generaL 

401.  (1878.)  When  the  parties  bare  n- 
duced  their  CDntr^act  to  writing,  the  lit 
presumes  that  all  previous  and  contea- 
■poranoous  negotiations  and  conversation: 
leading  to  the  contract  are  mei^  ia  it. 
and  cannot  be  varied  by  parol  tntlmoiiT 

'  Hamilton  v.  Thrall,  7  Neb.  210. 

402.  (1S82.)  A  written  contract  c 
warranty  of  a  machine  cannot  be  varied  bv 
proof  of  oral  agreements  made  before  tli-' 
wrlting  was  executed.  Sycamore  Mmi> 
Harvester  Co.  v.  Sturm,  13  Neb.  210  (13  S 
W,  202). 

403.  (1887.)  When  a  contract  has  bees 
reduced  to  writing,  verbal  evidence  at  whai 
passed  between  the  partly  either  beforr- 
the  written  instrument  was  made  or  dcr- 
Ing  the  time  of  Its  preparation,  so  as  to 
add  to  or  subtract  from  or  in  any  manner 
to  vary  or  qualify  the  written  contrac:,  is 
not  admissible.  Delaney  v.  hinder,  11 
Neb.  274  (34  N.  W.  630). 

404.  (1888.)  Taxes  become  a  Hen  upon 
real  estate  on  and  after  the  Grst  day  o.' 
April  in  each  year,  and  a  party  wbo  exe- 
cutes a  conveyance  with  a  covenant  agaiDFi 
incumbrances,  In  effect  assumes  the  pay- 
ment of  taxes  on  the  land  sold  for  tb&i 
year,  and  parol  evidence  of  a  contract  made 
with  the  vendee  before  the  making  of  '.In- 
deed to  pay  such  taxes.  Is  not  admtaible  to 
vary  the  terms  of  the  covenant  JfcCJurc 
t7.  Campbell.  25  Neb.  57  (40  N.  W.  5951. 

405.  (1891.)  *A  written  a>ntract  cannot 
be  waived,  qualified,  or  contradicted  ty 
parol  evidence  of  a  prior  or  contemporaiie- 
oas  agreement  between  the  parties,  fa- 
serman  v.  Fries,  33  Neb.  427  (60  N.  V- 
269);  (1899)  Te  Poet  v.  Skutt,  57  Neb.  5S3 
(78  N.  W.  288);  (1901)  Faulkner  v.  Gilbert. 
61  Neb.  602  (85  N.  W.  843);  (1901)  \or- 
folk  Beet  Sugar  Co.  v.  Berger,  \  Unof.  lil 
(95  N.  W.  336);  (1903)  Peterson  «.  fff 
6r«c*c.  4  Unof.  249  (93  N.  W.  1011). 

406.  (1894.)  In  the  absence  of  fraud  or 
mistake  all  previous  verbal  understmdiag? 
are  merged  in  the  written  contract  of  In- 
surance, which  is  conclusively  presu3i?J  :i> 
contain  the  entire  engagements  of  t> 
parties  with  all  the  conditions  of  their  rol- 
flllment.  McLaughlin  t>.  Editable  Uff 
Assurance  Sodety.  38  Neb.  725  (57  N.  T 
657). 
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407.  (1894.)  Pftrol  evidence  Is  Incom- 
petent to  prove  a  contemporaneous  oral 
agreement  by  which  it  Is  sought  to  change 
or  alter  the  terms  of  a  written  contract  and 
the  result  of  which  would  be  to  change  the 
effect  of  the  written  contract  In  a  material 
portion  and  to  Insert  or  read  Into  It  a  con- 
dition or  reservation  not  contained  in  It, 
or  implied  by  its  terms.  Mattison  v.  Chi- 
cago, R.  1.  d  P.  R.  Co.,  42  Neb.  545  (60  N. 
W.  925). 

408.  (1896.)  Parol  evidence  of  prior  or 
contemporaneous  conditions  modifying  a 
written  proposition  afterwards  submitted 
and  acted  upon  cannot  be  received  in  evi- 
dence to  vary  the  terms  of  the  writing. 
Commercial  State  Bank  of  Neligh  v.  Ante- 
lope County,  48  Neb.  496  (67  N.  W.  465). 

409.  (1906.)  If  a  written  memorandum 
confirmatory  of  a  previous  oral  agreement 
does  not  purport  to  recite  the  whole  of  the 
latter,  oral  testimony  is  admissible  to  sup- 
ply omitted  covenants  not  inconsistent  with 
the  writing.  De  Laval  Separator  Co.  v. 
JeltneJc.  77  Neb.  192  (109  N.  W.  169). 

410.  (1907.)  Evidence  of  a  verbal  agree- 
ment by  a  landlord  with  his  tenant  to  con- 
struct a  drain  for  the  protection  of  a  part 
of  the  land  leased  made  without  considera- 
tion, and  evidence  of  damage  by  reason  of 
the  failure  to  construct  such  drain,  is  In- 
competent in  an  action  for  an  accounting, 
the  agreement  being  omitted  from  a  writ- 
ten lease  between  the  parties.  Oandy  v. 
WilUe,  79  Neb.  280  (112  N.  W.  569). 

ConveyanceB. 

411.  (1890.)  Where  land  is  deeded  to 
a  railway  company  for  purposes  ol  a  right 
of  way,  upon  the  representations  of  its 
agent  that  main  line  only  should  be  built 
thereon,  and  sidetracks  are  Wd,  the  pur 
pose  for  which  the  deed  was  executed  may 
be  shown  in  an  action  to  enjoin  the  main- 
tenance of  such  side-tracks.  Donisthorpe 
V.  Fremont.  E.  d  M.  V.  R.  Co.,  30  Neb.  142 
(46  N.  W.  240;  27  Am.  St.  Rep.  387). 

412.  (1893.)  Assignments  of  land  con- 
tracts may  be  shown  by  parol  to  be  secur- 
ities In  the  nature  of  mortgages,  even 
thoiigh  formally  and  absolutely  assigned  In 
writing,  upon  payment  of  debt,  or  lien  of 
MSlgnee  ceases.  Scharman  v.  Scharman,  38 
Neb.  39  (66  N.  W.  704). 

413.  (1894.)  A  deed  of  real  estate,  ab- 
solute In  form,  may  be  shown  by  parol  to 
have  been  Intended  by  the  parties  to  It 
as  a  security  for  a  debt  or  loan,  and  as  be- 


tween such  parties,  at  "least,  the  Instru- 
ment will  be  construed  to  he  a  mortgage 
merely.  Morrow  v.  Jones,  41  Neb.  867  (60 
N.  W.  369). 

414.  (1896.)  In  an  action  by  creditors, 
to  set  aside  as  fraudulent  a  chattel  mort- 
gage executed,  by  their  debtor,  to  defend- 
ant, parol  evidence  Is  admissible  to  show 
that  the  transaction  is  different  from  that 
evidenced  by  a  written  memorandum. 
Bacon  V.  Brockman  Commiaalon  Co.,  48 
Neb.  365  (67  N.  W.  S04). 

415.  (1902  )  In  an  action  by  a  grantee 
of  a  deed  against  his  grantor  to  recover  tor 
a  breach  of  covenant  against  incumbrances, 
parol  evidence  is  Inadmissible  to  show  that 
taxes  were,  by  contemporaneous  oral  agree- 
ment, excepted  from  the  terms  of  the  deed. 
Staniaica  v.  McMurtry,  64  Neb.  761  (90  N. 
W.  884). 

416.  (1904.)  Where  a  party  acquires  the 
legal  title  by  purchase  of  land  at  a  sheriff's 
sale,  in  pursuance  of  a  parol  agreement 
with  a  judgment  debtor  that  he  Is  to  hold 
the  title  thus  obtained  as  a  security  for 
the  loan  of  the  money  paid  to  relieve  tha 
land  from  the  Judgment  Hen,  and  that  he 
will  reconvey  when  the  money  is  refunded, 
the  case  Is  not  distinguishable  from  any 
other,  where  the  deed,  though  absolute  In 
terms,  was  designated  simply  as  security 
for  a  loan;  and  parol  evidence  Is  admissible 
to  show  the  transaction  to  be  of  that  char- 
acter. Dickson  v.  Stewart,  71  Neb.  424  (98 
N.  W.  1085;  lis  Am.  St.  Rep.  596). 

Bills  and  notes. 

417.  (1889.)  Where  a  note  has  no  date 
of  payment,  the  legal  intendment,  that  It 
is  payable  upon  demand,  cannot  be  changed 
by  parol  proof  any  more  than  could  the 
express  terms  of  a  written  Instrument  be 
changed.  Roberta  v.  Snoio,  27  Neb.  425  (43 
N.  W.  241). 

418  (1894.)  Evidence  of  a  parol  agree- 
ment entered  Into  by  the  makers  and  payee 
of  a  promissory  note  contemporaneously 
with  or  previous  to  its  execution,  whereby 
It  was  attempted  to  be  shown  that  such 
note  was  not  to  become  due  according  to  Us 
plain  terms,  but  that  Its  collectibility  de- 
pended upon  the  happening  of  an  event  In 
the  future,  was  Incompetent,  and  the  Jury 
was  properly  Instructed  to  give  It  no  con- 
sideration. Van  Etten  v.  Howell,  40  Neb. 
850  (59  N.  W.  389). 

419.    (1895.)    Parol  evidence  Is  not  ad- 
missible  to   eatablish   a  contemporaneous 
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oral  agreement  not  to  negotiate  a  negoti- 
able Instrumeot.  Waddle  v.  Owen.  43  Neb. 
489  (61  N.  W.  731). 

420.  ( 18&6. )  Evidence  contradictory  of 
the  terms  of  a  promissory  note  cannot  fur- 
nish a-  defense  to  such  note  when  It  Is  ad- 
mitted by  defendants  that  auch  note  was 
duly  executed  by  them.  Miller  v.  Qunder- 
son,  48  Neb.  715  (67  N.  W.  769). 

421.  (18ii8.)  A  promlBBory  note  or  con- 
tract cannot  be  varied,  qualified,  or  contra- 
dicted by  evidence  of  a  prior  or  contempo- 
raneous agreement  resting  In  parol.  Western 
Mfg.  Co.  V.  RogerM,  54  Neb.  456  (74  N.  W. 
849);  (1901)  Oarneau  v.  Cohn,  61  Neb.  500 
(85  N.  W.  631);  (1903)  AuUman.  Miller  d 
Co.  V.  Hawk,  4  Unof.  582  (95  N.  W.  695). 

422.  (1903.)  Where  the  rights  of  inno- 
cent third  parties  are  not  involved  It  Is 
permissible  to  show  by  parol  evidence  that 
the  contract  between  the  Indorser  and  In- 
dorsee of  a  promissory  note  was  different 
from  that  which  results  by  legal  implica- 
tion from  a  blank  Indorsement.  Jaster  v. 
Curne,  69  Neb.  4  (94  N.  W.  995). 

Contracts  of  sale. 

423.  (1S91.)  Where  parties  enter  into  a 
written  contract  for  the  purchase  of  land, 
the  price  to  be  paid  as  soon  as  deed  is  exe- 
cuted and  abstract  funilahed.  parol  evi- 
dence la  Inadmissible  that  the  grantee  paid 
grantor  $30,  which  the  former  was  to  re- 
pay if  he  failed  to  comply  with  the  con- 
tract, or  If  the  latter  failed  he  was  to 
forfeit  that  amount,  while  it  was  to  be  de- 
ducted from  the  purchase  price  in  case  he 
took  the  property.  Katermann  v.  Fries,  33 
Neb.  427  (50  N.  W  269). 

424.  (1902.)  Where  a  contract  of  sale 
has  been  consummated  by  writing,  the  pre- 
'-.  imptlon  is  that  the  writing  contains  the 
whole  contract,  and  In  absence  of  fraud, 

istake,  or  ambiguity  of  expression  In  the 
■ntract    itself,    parol    evidence    Is  inad- 
r:i'i3lble  to  chanpp  or  vary  Its  terms  'Ne- 
Iraaka  Land  A  Feeding  Co.  v.  Trauerman. 
70  Neb.  796  (98  N.  W.  37). 

425.  (1903.)  Where  a  contract  to  sell 
machinery  and  put  It  in  place  is  in  writ- 
ing and  free  from  ambiguity,  evidence  as 
to  a  prior  or  contemporaneous  parol  war- 
ranty Is  Inadmissible.  Kummer  v.  Du- 
buque Turbine  and  Roller  Mills  Co.,  4  Unof. 
347  (93  N.  W.  938). 

426.  (1905.)  Where  a  contract  of  sale 
has  been  consummated  by  writing,  the 
presumption  is  that  the  writing  contains 


the  whole  contract,  and.  In  the  abaenoe  «t 
fraud,  mistake  or  ambiguity  of  express 

in  the  contract  itself,  parol  evidence  is  in- 
admissible to  change  or  vary  its  terms. 
Apking  v.  Hoefer,  74  Neb.  325  (104  N  W. 

177). 

Becelpts. 

427.  (1893.)  A  written  receipt  may  be 
explained  or  contradicted  by  parol  testi- 
mony; but  when  it  embodies  a  cootraet  it 
cannot  be  contradicted,  but  is  conclusive 
npon  the  parties  in  the  absence  of  fraud  or 
mistake.  Morse  v.  Rice,  36  Neb.  212  (54  N. 
W.  308). 

428.  (1902.)  Where  .neither  fraud  nor 
mistake  is  alleged,  parol  evidence  to  con- 
tradict or  vary  a  written  receipt  must  oe 
clear  and  unequivocal.  Roust  v.  Oold- 
graber,  3  Unof.  424  (91  N.  W.  712). 

Indorsement. 

429.  (1893.)  A  blank  indorsement  of  i 
'negotiable  Instrument  before  due.  where 

the  transfer  is  to  a  bona  fide  holder  in  the 
due  course  of  business,  establlaihes  a  lia- 
bility which  cannot  be  varied  by  parol  evi- 
dence. But  t>etween  the  original  partiea 
a  blank  Indoreement  may  be  modified  by 
parol.  The  entire  transaction  may  be 
shown  by  reason  of  which  the  indorse- 
ment was  made,  and  parol  evidence  is  ad- 
missible for  the  purpose  of  proving  the 
same.  Holmes  v.  First  Tfat.  Bank  of  Liu- 
coin.  38  Neb.  326  (56  N.  W.  1011;  41  Am. 
St.  Rep.  733). 

430.  ( 1896. )  As  between  the  origbial 
inrties  to  the  indorsement,  the  wwds 
"without  recourse,"  following  the  name  of 
the  first,  and  preceding  the  name  of  tbe 
second,  indorser  of  a  bill  or  note,  may  be 
shown  by  parol  evidence  to  apply  to  the 
former  Instead  of  the  latter.  Corltett  r. 
Fetzer,  47  Neb.  269  (66  N.  W.  417). 

431.  (1896.)  As  against  a  subsequoi 
bona  fide  holder,  the  liability  created  by  the 
indorsement  in  blank  of  a  bill  or  note  can- 
not be  varied  ^.y  parol  evidence:  but,  ts 
between  the  original  parties  to  such  an  In- 
dorsement, the  terms  of  the  contract  is  a 
proper  subject  of  inquiry,  and  may  be  es- 
tablished by  parol  evidence.  Corbet  r. 
Fetzer,  47  Neb.  269  (66  N.  W.  417). 

432.  (1897.)  A  general  indorsemf>nt  of 
commercial  paper  may.  except  as  against  a 
bona  fide  holder,  be  explained  and  the  pre- 
cise terms  of  the  agreement  shown  by  psrol 
evidence.  Whitney  v.  Spearman.  60  Ne^ 
617  (70  N.  W.  240). 
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433.  (1897.)  As  between  the  Immediate 
parties  the  form  of  an  Indorsement  Is  not 
conclusive,  but  the  nature  of  the  contract 
may  be  proved  by  parol  evidence.  United 
Elates  Nat.  Bank  v.  Oeer,  53  Neb.  67  (73 
X.  W.  266;  41  L.  R.  A.  439).  [Rehearlns- 
55  Neb.  462.] 

434.  (1898. )  A  restrictive  Indorsement 
in  unambitious  language  cannot  be  contra- 
dicted OF  explained  by  evidence  resting  In 
parol.  United  States  Nat.  Bank  v.  Oeer,  55 
Xeb.  462  (75  N.  W.  1088;  70  Am."  St.  Rep. 
:J90:  41  L.  R.  A.  444). 

435.  ( 1 898. )  Where  commercial  paper 
is  Indorsed  In  blank,  the  terms  of  the  con- 
tract may  be  shewn  by  parol  evidence  to 
be  different  from  those  which  the  law  im- 
plies In  such  case.  United  States  Nat.  Bank 
V.  aeer,  65  Neb.  462  (75  N.  W.  1088;  70 
Am.  St.  Bep.  390;  41  L.  R.  A.  444). 

436.  (1898.)  As  between  original  parties 
to  a  note  and  those  not  innocent  pur- 
ctaasera  It  maj  be  shown  by  parol  that  one 
signing  his  name  in  blank  on  the  back  ot 
the  note  was  an  accommodation  Indorser. 
Drexel  V.  Pusev,  57  Neb.  30  (77  N.  W.  351). 

437.  (1898.)  A  certificate  of  deposit  In- 
dorsed by  the  payee,  "Pay  to  the  order  of 
R.  C.  O..  Cash,  for  account"  of  the  Indorser, 
Is  a  restrictive  Indorsement,  vests  no  gen- 
eral property  to  the  paper  in  the  Indorsee, 
l,ut  merely  constitutes  him  an  agent  for 
the  purpose  of  collecting;  and  parol  evi- 
dence is  not  admissible  to  establish  that 
the  transfer  of  title  was  absolute.  United 
states  Nat.  Bank  v.  Oeer,  55  Neb.  462  (75 
N.  W.  1088;  70  Am.  St.  Rep.  390;  41  L.  R. 
A.  444) 

Ghuranty. 

438.  (1895.)  In  an  action  against  a 
guarantor  to  recover  the  purchase  price  ot 
goods,  the  terms  of  the  written  guaraut;.' 
cannot  be  varied  by  parol  evidence  that  the 
credit  bad  been  limited  to  a  certain  fixed 
period.  Maxwell  v.  Burr,  44  Neb.  31  (62 
N.  W.  236). 

439.  (1895.)  In  an  action  on  a  written 
guaranty  to  pay  for  certain  goods  sold  to 
a  third  person,  evidence  of  an  oral  agree- 
ment that  the  goods  should  be  of  a  certain 
kind.  Is  inadmissible  as  tending  to  vary 
the  terms  of  the  written  contract.  Quinn 
V.  MOSS,  45  Neb.  614  (63  N.  W.  931). 

Insurance  etmtract. 

440.  (1895.)  Actual  representations  as 
to  the  existence  of  safeguards  against  fire 


which  were  made  to  the  agent  ot  the  in- 
surer may  be  proved  by  parol  evidence, 
notwithstanding  the  fact  that  such  repre- 
sentations, incorrectly  reduced  to  writia;; 
by  such  agent,  were  attested  as  true  by  tho 
signature  of  the  insured,  even  though  by 
the  terms  of  the  policy  issued  It  is  pro- 
vided that  such  representations  shall  be 
deemed  a  warranty,  and  as  such  a  part  oC 
the  policy  Itself.  Qerman- American  Ins.  Co. 
V.  Hart,  43  Neb.  441  (61  N.  W.  582). 

441.  0897.)  Parol  testimony  Is  com- 
petent to  reform  an  insurance  policy  so  as 
to  make  it  recite  the  actual  agreement  be- 
tween the  parties.  Slohodiaky  v.  Phenise 
Ins.  Co..  52  Neb.  395  (72  N.  W.  483). 

Subscription  contracts. 

442.  (1895.)  In  an  action  on  a  written 
contract  agreeing  to  donate  a  certain  sum 
If  an  opera  house  of  a  certain  house  should 
be  built,  parol  evidence  that  the  donee 
agreed  orally  that  the  building  should  be 
of  certain  material,  tends  to  contradict , 
rather  than  explain,  the  written  contract, 
and  hence  is  not  admissible.  Gerner  v. 
Clark,  43  Neb.  690  (62  N.  W.  61). 

443.  (1896.)  In  an  action  upon  a  writ- 
ten subscription  parol  evidence  is  not  admis- 
sible to  add  conditions  to  those  expressed  In 
the  contract.  Nebraska  Exposition  Ass'n  v. 
Townley.  46  Neb.  893  (65  N.  W.  1062). 

444.  (1902.)  Where  neither  fraud  nor 
misrepresentation  Is  practised  in  securing 
a  subscription  contract,  its  terms  cannot 
be  changed  or  modified  by  parol  evldencr. 
Mefford  v.  Sell,  3  Unof.  666  (92  N.  W.  148) 

Nature  of  consideration. 

445.  (1892.)  In  an  action  on  a  promis- 
sory note,  parol  evidence  Is  admissible  that 
the  amount  of  the  note  Is  part  of  a  debt 
assumed  by  the  bolder  as  part  considera- 
tion for  the  sale  of  a  farm  to  him  by  the 
makers.  Fall  v.  aiover,  34  Neb.  522  (52 
N.  W.  168). 

446.  (1901.)  While  parol  testimony  may 
not  be  received  to  vary  or  contradict  tha 
terms  of  a  promissory  note,  yet  the  con- 
siderations for  which  It  was  given  may  be 
established  by  parol  testimony.  Oifford  v. 
Fox,  2  Unof.  SO  (95  N.  W.  1066). 

447.  (1902.)  Where  a  deed  Is  assailod 
by  third  parties  as  fraudulent,  and  proof 
by  tfaem  is  Introduced  to  impeach  the  re- 
cited consideration,  the  grantee  may  show 
by  parol  evidence  the  actual  consideration, 
though  different  from  the  one  recited  In  the 
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deed.  Columbia  Nat.  Bank  v.  Baldwin,  64 
Neb.  732  (90  N.  W.  890). 

448.  (1902.)  A  bill  of  sale  of  a  re- 
versionary Interest  In  funds  belonging  to 
an  estate,  which  recites  a  consideration  of 
one  dollar,  does  not  prevent  evidence  by 
parol  that  the  real  consideration  was  that 
the  assignee  should  hold  the  funds  on  the 
same  terms,  and  for  the  same  purposes 
as  an  executor  had  previously  done.  Wolf 
V.  Haslach,  66  Neb.  303  (91  N.  W.  283). 

449.  ( 1901. )  Parol  testimony  Is  ad- 
missible in  an  action  upon  a  promissory 
note  to  show  that  It  was  given  to  secure 
the  performance  of  an  agreement  whereby 
the  payee  conveyed  to  the  maker  certain 
lands  In  consideration  that  the  maker 
should  support  the  payee  during  his  life- 
time, and  that  the  maker  had  performed 
the  conditions  of  the  agreement.  Clifford  v. 
Fox,  2  Unof.  30  (96  N.  W.  1086). 

460.  (1902.)  Where  a  promissory  note 
In  the  usual  form  calls  (or  the  payment  of 
money,  evidence  that  It  was  to  be  paid  in 
work  and  labor  cannot  be  received  against 
the  objection  of  the  holder.  Tradenburg  v. 
Johngon,  3  Unof.  326  (91  N.  W.  496). 

451.  (1904.)  The  defendant  In  an  ac- 
tion for  damages  for  breach  of  a  covenant 
may  prove  the  real  consideration  by  parol 
regardless  of  the  recital  In  the  deed. 
Hotmet  V.  Seaman,  72  Neb.  300  (100  N.  W. 
417). 

Effect  of  writing  aa  to  third  persona. 

452.  (1888*)  Only  as  between  the  par 
ties  to  the  Instrument,  must  an  agreement 
stand  as  written;  as  to  all  others  extrinsic 
evidence  Is  admissible  to  show  the  real 
agreement  Rotetcater  v.  Hoffman,  24  Neb. 
222  (28  N.  W.  857). 

453.  { 1 894.)  Persons  claiming  mechanics' 
liens  as  against  a  vendor's  lien  are  not  re- 
stricted by  the  terms  of  the  written  con- 
tract of  sale,  hut  may.  by  parol  evidence, 
establish  the  true  terms  of  the  contract  so 
as  to  show  a  requirement  that  a  building 
be  constructed  on  the  land.  Sheehy  v.  FuP 
ton.  i»  Neb.  691  (67  N.  W.  396;  41  Am  St. 
Rep.  7C7). 

454.  (1894.)  In  esUblishIng  the  con- 
tract between  the  broker  and  bis  principal 
the  parties  are  not  bound  by  the  terms  of 
the  written  contract  between  the  principal 
and  purchaser,  although  It  may  evidence  a 
portion  of  the  broker's  contract.  In  such  a 
case  parol  evidence  may  be  Introduced, 
even  If  It  operate  to  contradict  or  vary  the 


terms  of  the  written  contract  betwem  tb» 
principals.  Barber  v.  BUdebrmtd,  42  KA. 
400  (60  N.  W.  694). 

465.  (1902  )  Doctrine  as  to  Inadmla^ 
billty  of  oral  evidence  to  vary  a  cootnct 
has  no  application  as  between  a  pany  to 
it  and  a  stranger  where  there  appears  m 
estoppel  against  showing  the  truth.  Crodc- 
ett  V.  Millsr,  2  Unof.  292  (96  N.  W.  491). 

466.  (1903.)  The  rule  that  parol  testi- 
mony canot  be  admitted  to  vary  or  contn- 
dict  the  terms  of  a  written  contract  app:ki 
only  to  the  parties  and  their  privies.  A:- 
cordlngly.  In  an  action  by  a  prindpii 
against  an  agent  for  the  recovery  of  th'j 
true  consideration  received  -by  the  agent 
for  the  sale  of  stock  owned  by  the  prlcvl- 
pal,  under  a  contract  In  the  agent's  name, 
the  principal  is  not  estopped  by  the  stated 
consideration  In  the  contract  between  tiu 
agent  and  a  third  party.  Barber  v.  Martin. 
67  Neb.  446  (93  N.  W.  722). 

457.  (1903.)  Where  the  controvers?  Is 
between  a  party  to  a  written  contract  ud 
one  who  Is  neither  a  party  nor  a  privy  to 
it,  the  rule  excluding  parol  evidence  tend- 
ing to  vary,  modify  or  contradict  the  vrit- 
ing  does  not  apply.  First  Nat.  Bank  cf 
Wayne  v.  ToJerton  d  Btetton  Co.,  6  I'not. 
43  (97  N.  W.  248). 

B.  InTalidating  Written  Instrnment. 
Want  of  consideration. 

458.  (1894.)  Want  of  eottstderatioa  fbr 
a  bond  to  Indemnify  a  sheriff  on  exe- 
cution, signed  by  a  party's  attorney,  or  iti 
Invalidity,  may  be  shown  by  parol.  Lvoe 
V.  Foster,  42  Neb.  818  (60  N.  W.  1027). 
Usury. 

469.  (1891.)  Parol  evidence  is  admlst- 
ble  to  show  usurious  consideration  of  i 
note.  KoeMer  v.  Dodge,  31  Neb.  328  (47  N. 
W.  913;  28  Am.  St  Rep.  618). 

460  (1907.)  The  defense  of  fraud  aai 
want  of  consideration  may  be  shown  i>T 
parol,  not  to  contradict  or  vary,  but  to  de- 
stroy the  legal  and  binding  effect  of  a  writ- 
ten contract.  MinneapolU  Thrething  3ta- 
chine  Co.  V.  Otit,  78  Neb.  233  (110  N.  W. 
650). 
Fraud. 

4C1.  (1894.)  It  is  competent  for  a 
party,  when  sued  upon  a  written  contract, 
to  show  by  parol  that  he  was  IndQced  to 
execute  the  contract  by  the  fraud  or  ma- 
terial false  representation  of  the  pirty 
seeking  to  enforce  it.  Gemer  v.  CfcsrcA,  43 
Neb.  690  (62  N.  W.  61). 
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462.  (1894.)  It  is  competent  for  a 
party,  when  sued  upon  a  written  contract, 
to  show  by  parol  that  he  was  Induced  to 
execute  the  contract  by  the  fraud  or  ma- 
terial false  representation  of  the  party  seek- 
ing to  enforce  it.  Gemer  v.  Church.  43 
Neb.  690  (62  N.  W.  51). 

C.  Separate  or  SnbMquent  Oral  Agreement. 
Prior  or  coiitemporaiieoua  collateral  agree- 
ment. 

463.  (1890.)  The  exlstwice  of  a  written 
contract  or  inatniment,  duly  executed  be- 
tween the  parties  to  an  action  and  deliv- 
ered, does  not  prevent  the  party  apparently 
bound  thereby  from  pleading  and  proving 
that  conteporaneously  with  the  execution 
and  delivery  of  such  contract  or  instrument 
the  parties  had  entered  Into  a  distinct  oral 
agreement  which  constitutes  a  condition  on 
which  the  performancee  of  the  written  con- 
tract or  agreement  is  to  depend.  VortMn 
V.  Waite,  30  Neb.  802  (46  N.  W.  639). 

464  (1893.)  An  employee  brought  suit 
against  the  purchaser  of  his  employer's 
business  to  recover  wages  due  from  his 
employer  at  the  time  of  the  sale,  alleging 
that  in  part  consideration  for  the  purchase 
price  the  defendant  agreed  to  pay  em- 
ployer's debt  to  the  plamtm;  that  the  agree- 
ment was  omitted  from  an  instrument  In 
the  form  of  a  receipt  set  out  in  the  petition, 
and  containing  other  terms  of  the  transfer; 
and  that  the  omission  was  to  prevent  a 
third  person  from  iearning  of  the  promise. 
Held,  That  such  a  promise  may  be  proved 
by  parol  where  the  promisee  was  induced 
to  execute  the  writing  on  the  faith  of  the 
oral  promise.  Bameti  v.  Pratt,  37  Nob.  843 
(55  N.  W.  lOBO). 

466.  (1902.)  Parol  evidence  tending  to 
esUbllBh  a  separate  oral  agreement  between 
the  parties  to  a  written  contract,  as  to  mat- 
ters upon  which  such  contract  is  silent,  and 
not  against  its  terms  Is  admissible.  Huff- 
man V.  ElliB,  64  Neb.  623  (90  N.  W.  552). 

466.  (1902.)  A  written  building  contract 
provided  that  the  work  was  to  he  done  ac- 
cording to  certain  plans  and  speciflcations 
to  the  satisfaction  of  one  of  the  parties  "in 
design,  workmanship,  and  finish."  The  plans 
and  specifications  contained  no  details  as  to 
cerUln  materials  required,  and  nothing  was 
specified  as  to  where  they  were  to  be  ob- 
tained. Held.  That  parol  evidence  was  ad- 
missible to  show  that  at  the  time  the  con- 
tract was  made  such  party  insisted  that  said 


materials  must  be  obtained  in  the  east,  be- 
cause he  considered  the  eastern  designs, 
-workmanship  and  finish  superior,  and  to 
show  that  a  subsequent  purchase  of  such 
materials  In  the  east  was  In  pursuance  of 
the  understanding  when  the  contract  was 
made  and  to  comply  with  the  requirements 
he  was  emp<iwered  to  make  by  Its  express 
terms.  Creedon  v.  PatricJe,  3  Unof.  459  (91 
N.  W.  872). 

467.  (1904.)  If  a  written  agreement  is 
Incomplete  upon  its  face,  parol  evidence  not 
in  conflict  therewith  Is  admissible  to  supply 
Its  deficiencies.  Bell  v.  Wiltson,  6  Unof.  486 
(98  N.  W.  1049). 

468.  (1904.)  If  out  of  the  purchase  price 
of  a  chose  in  action  the  assignor  has  agreed 
to  dlschai^e  an  obligation  against  the  same, 
his  agreement  so  to  do  may  be  shown  by 
parol,  althou^  a  contract  of  assignment 
making  no  mention  of  such  agreement  or  of 
the  purchase  price  may  be  In  writing.  BelT 
V.  Wiltson,  5  Unof.  486  (98  N.  W,  1049). 

469.  (1905.)  The  admission  of  oral  evi- 
dence to  explain  the  possession  of  and  to 
prove  that  the  delivery  of  a  written  con- 
tract was  conditional,  and  that  such  delivery 
was  not  to  become  effective  until  the  happen- 
ing of  some  other  event.  Is  not  a  violation 
of  the  rule  which  would  prohibit  the  Intro- 
duction of  oral  evidence  to  contradict  or 
vary  the  terms  of  the  contract  Dodd  v. 
Kemnitz,  74  Neb.  634  (104  N.  W.  1069). 

Subsequent  agreemmta. 

470.  (1886.)  It  is  competent  to  prove  by 
parol  a  change  or  modifications  la  the  terms 
of  a  written  contract  made  by  the  parties 
to  such  contract  at  a  Ume  subsequent  to  the 
execution  thereof;  and  the  consideration 
for  the  contract  may  be  a  suflSclent  consider- 
ation for  such  change  or  modification.  Jfor- 
ris»ev  V.  ScMndler,  18  Neb.  672  (26  N.  W. 
476). 

471.  (1887.)  After  a  contract  has  been 
reduced  to  writing.  It  Is  competent  for  the 
parties,  at  any  time  before  breach  of  It,  by 
a  new  contract,  not  In  writing,  either  alto- 
gether to  waive,  dissolve,  or  annul  the 
former  agreement,  or  in  any  manner  to  add 
to,  or  subtract  from,  or  vary  or  quality  the 
terms  of  It;  which  is  to  be  proved  partly  by 
the  written  agreement  and  partly  by  the 
subsequent  verbal  terms,  engrafted  upon 
what  will  he  thus  left  of  the  written  agree- 
ment DeUtney  v.  hinder,  22  Neb.  274  (34 
N.  W.  630). 
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472.  (1891.)  S.  and  B.  entered  Into  a 
written  contract  for  the  exchange  of  certain 
real  estate,  and  In  addition  B.  agreed  to  pay 
S.  $25,000  in  cash.  After  the  execution  of 
the  contract  S.  stated  to  B.  that  he  had  nego- 
tiated a  loan  of  (25,000  from  C.  upon  the 
IH-operty  agreed  to  he  exchanged  with  B.  and 
suggested  that  B.  carry  out  the  arrangement 
for  the  purpose  of  the  cash  payment,  to 
which  B.  agreed.  Since  C.  required  interest 
from  that  date,  and  the  papers  for  the  ex- 
change not  being  ready.  It  was  mutually 
agreed  that  S.  make  the  mortgage  and  re- 
ceive the  $25,000  from  C.  and  that  B.  assume 
the  mortgage  in  lieu  of  a  cash  pajonent. 
Held,  That  such  transaction  was  no  variance 
of  the  contract,  and  proof  of  It  did  not  tend 
to  establish  the  contract  by  parol  but  only 
to  prove  the  performance  of  the  agreement 
to  pay  $25,000  In  cash.  Ballou  v.  Sherwood, 
32  Neb.  666  (49  N.  W.  190,  60  N.  W.  1131). 

473.  (1894.)  Parol  evidence  Is  competent 
to  show  that  services  rendered  after  expira- 
tion of  a  term  of  hiring  were  not  rendered 
under  the  terms  of  the  original  contrict  of 
employment.  Hale  v.  Sheehan,  41  Neb.  102 
(59  N.  W.  554). 

474.  (1894.)  A  written  contract  for  the 
construction  of  a  line  of  railroad  only  does 
not  preclude  the  Introduction  of  parol  evi- 
dence of  a  subsequent  contract  for  supply  of 
cattle  yards,  telegraph  line,  and  other  extras 
necessary  to  equipment  and  operation  of  the 
road,  and  not  within  the  terms  of  the  writ- 
ten contract.  Fitzgerald  v.  Fitzgerald  <4 
Uallory  Construction  Co.,  41  Neb.  374  (59 
N.  W.  838). 

476.  (1903.)  Parol  evidence  of  a  subse- 
quent agreement  whereby  the  seller  made 
further  and  different  warranties,  in  order 
to  induce  the  buyer  to  execute  notes  for  the 
purchase  price,  notwithstanding  he  claimed 
the  original  warranty  was  not  compiled 
with,  is  admissible.  McCormick  Harvesting 
Machine  Co.  v.  Hiatt,  4  Unof.  687  (96  N.  W. 
627). 

D.  Construction  or  Application  of  Lan- 
guage of  Written  Instmment. 

Admissibility  In  general. 

476.  (1873.)  Parol  evidence  is  admissible 
to  supply  an  ommission  in  a  written  con- 
tract, whicb,  in  case  of  a  disagreement  be- 
tween the  parties,  would  otherwise  be  am- 
biguous and  wholly  inexplicable.  Goodrich 
V.  McClary.  3  Neb.  123. 

477.  (1877.)  Where  there  is  no  ambigu- 
ity In  tbe  description  of  property  In  a  deed. 


parol  testimony  is  not  admissible  to  shov 
what  was  in  fact  conveyed.  Frey  v.  Drahot, 
6  Neb.  1  (29  Am.  Rep.  353). 

478.  (1888.)  Parol  evidence  la  admis- 
sible to  explain  that  the  word  "Excepted" 
written  on  a  draft  was  intended  as  ao  u- 
ceptauce.  Cortelyou  v.  Maben,  22  Neb.  «s; 
(36  N.  W.  159;  3  Am.  St.  Rep.  284). 

479.  (1899.)  Where  the  descripUon  oi 
property  in  a  chattel  mortgage  is  clear,  anil 
free  from  all  ambiguity,  parol  proof  is  in- 
admissible to  show  tbe  extent  and  meanini! 
of  the  language  employed.  Drexel  v.  Jfv- 
phy,  69  Neb.  210  (80  N.  W.  813). 

480.  (1901.)  Extrinsic  evidence  may  noi 
be  received  to  contradict  the  legislatire  jour- 
nals, but  such  evidence  is  competent  to  sop- 
ply  missing  portions  of  the  journals  vUdi 
had  become  detached  through  acddeot  or 
design.  State,  ex  ret  DsugUu  County,  r. 
Frank,  61  Neb.  679  (85  N.  W.  956). 

481.  (1903.)  Oral  testimony  may  be  in- 
troduced for  the  purpose  of  explaining  as 
ambiguity  In  a  written  instrument.  Fidtl- 
ity  Mutual  Fire  Ins.  Co.  v.  Murphy,  4  UnoL 
678  (95  N.  W.  702). 

482.  (1907.)  In  the  absence  of  ambifuitj, 
and  of  fraud,  accident  or  mistake,  psral 
evidence  is  not  admissible  to  assist  in  tke 
interpretation  of  a  written  contract.  Wkeekr 
V.  Moore,  78  Neb.  484  (111  N.  W.  120). 

Identification  of  subject  matter. 

483.  (1894.)  Where  the  descrlptloD  in  a 
deed  contains  a  call  to  and  along  a  line,  ike 
true  location  of  which  is  uncertain,  parol 
evidence  Is  admissible  to  show  that  at  ti« 
time  of  the  (»>nveyance  a  particular  line  was 
In  the  community  generally  recognized  by 
the  name  used  in  the  deed,  ffanloa  v.  Unieu 
P.  R.  Co.,  40  Neb.  62  (58  N.  W.  690). 

484.  (1894.)  Where  a  written  contract  of 
dissolution  of  partnership  requires  a  partner 
to  pay  certain  liabilities  not  itemized,  parol 
evidence  may  be  admitted  to  show  tbe  Iteais 
intended.  Peaks  v.  Lord,  42  Neb.  16  (CO 
N.  W.  349). 

486.    (1891.)   Where  property  is  correctiy 

but  indeflnltely  described  in  a  contracL 
parol  evidence  is  admissible  to  Identify  tbai 
intended.  Ballou  v.  Sherwood.  32  C6t 
<49  N.  W.  790,  50  N.  W.  1131). 

486.  (1891.)  B.  contracted  in  wrlthig  to 
convey  real  property  by  the  description  of 
"B.'s  lot  14j  B.  5.  and  lot  11,  B.  2.  sai 
Hill's  addition,  Omaha."  Upon  proof  of  tm 
additions  known  as  Boggs  and  Hill's,  one  of 
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which  was  known  as  Boggs  and  Hill's  sec- 
ond addition,  that  B.  owned  lot  14  Id  block 
6  and  lot  11  In  block  2  in  Boggs  and  Hill's 
second  addition,  but  did  not  own  or  claim  to 
own  anjr  lots  In  the  other  addition,  held 
that  the  contract  was  not  void  under  the 
statute  of  frauds;  and  held,  aluo,  that  parol 
evidence  was  properly  received  to  prove  the 
ownership  by  B.  of  lots  answering  the  gen- 
eral description  contained  In  tbe  contract. 
Sallou  V.  Shenoood,  32  Neb.  666  (49  N.  W. 
790,  50  N.  W.  1131). 

487.  (1903.)  The  description  In  a  deed 
may  be  aided  by  extrinsic  evidence.  Kep- 
linger  v.  Woolaej/,  4  Unof.  282  (93  N.  W. 
1008). 

XII.  OPINION  EVIDENCE. 

See,  also,  specific  topics. 

Of  non-experts  as  to  disputed  boundary, 
see  Boundaries,  §S  37-39. 

Of  physician  as  to  effect  of  continued  in- 
toxication, see  Intoxicating  Liguorg,  i  419. 

To  prove  loss  of  business  from  libel,  see 

Libel  and  Blander,  i  104. 

As  to  probable  cause  for  prosecution,  see 
Malicious  ProsecutUtH,  S  68. 

As  to  negligence  of  hirer  of  livery  team, 
see  Livery  Stable  Keepers,  i  5. 

As  to  speed  of  street  cars,  see  Street  Rail- 
roads, H43^5. 

As  to  ralue  of  property  destroyed  by  fire 
from  railroad,  see  Railroads,  5  398. 

See,  also,  Witnesses,  SS  11-52. 

A   Conclusions  and  Opinions  of  Witnesses 
In  General. 

Conclusions  and  matters  of  opinion  or  facts. 

488.  (187S.)  A  witness  testifying  must 
state  facts.  His  understanding  of  the  pur- 
pose and  object  of  a  transaction  is  not  evi- 
dence. Lacey  v.  Central  Nat.  Bank,  4  Neb. 
179. 

489.  (1877.)    A  witness  must  testify  to 

facts.  His  understanding  op  impression  of 
the  purpose  and  object  of  a  transaction  is 
not  evidence.  Clarke  v.  Omaha  d  8.  W.  B. 
CO.,  6  Neb.  314. 

490.  (1877.)  ■  It  Is  not  competent  for  a 
witness  to  give  an  opinion  as  to  what  was 
appurtenant  to  property  conveyed,  and  a 
question  which  in  effect  called  Cor  such  an 
opinion  was  rightly  excluded.  Frey  v.  Dra- 
hot,  6  Neb.  1  (29  Am.  Rep.  353). 

491.  (1882.)  A  question  whether  a  party 
"bad  any  right  of  entry  to  the  premises" 


calls  for  a  conclusion,  and  Is  inadmissible. 
Searles  v.  Oden,  13  Neb.  344  (14  N.  W.  420). 

492.  (1884  )  Testimony  of  defendant  ai 
to  whether  he  was  Indebted  to  plaintiff  on 
a  certain  day,  being  a  conclusion.  Is  prop- 
erly excluded.  Frederick  v.  Ballard,  16 
Neb.  559-  (20  N.  W.  870). 

493.  (1889.)  In  an  action  for  tha  pur- 
chase price  of  goods  ordered  by  an  alleged 
partner  of  defendant  the  latter  cannot  tes- 
tify to  the  conclusion  whether  there  "was 
any  authority  in  (the  alleged  partner)  to 
order  the  gooda."  Maurer  v.  Miday,  26  Neb. 
575  (41  N.  W.  395). 

494.  (1896.)  On  the  trial  of  a  Ubel 
suit  the  plaintiff  called  as  a  witness  another 
clergyman,  of  whom  he  Inquired  what  effect 
It  would  have  upon  a  clergyman  to  enlarge 
him  with  repeatedly  and  persistently  uttering 
statements  that  are  contrary  to  the  truth, 
and  with  defaming  the  good  name  of  mem- 
bers of  the  church.  The  witness  answered 
that  the  charge  would  be  detrimental  to  the 
clergyman's  reputation  and  usefulness,  and 
would  destroy  his  reputation  for  honesty 
and  qualifications  for  his  office.  Held,  That 
the  evidence  of  the  witness  was  a  mere 
opinion  and  Its  admission  was  error.  Piper 
V.  Woolman,  43  Neb.  280  (61  N.  W.  588). 

495.  (1898.)  A  non-expert  witness  may 
testify  to  a  conclusion  when,  from  the  na- 
ture of  the  subject  under  investigation,  it 
is  not  possible  to  lay  before  the  Jury  all 
the  facts  from  which  such  conclusion  is 
drawn.  Missouri  P.  R.  Co.  v.  Palmer,  55 
Neb.  669  (76  N.  W.  169). 

496.  (1898.)  In  an  action  for  damages 
for  assault  and  battery  a  question  put  to 
plaintiff  asking  whether  or  not  any  person 
could  have  been  standing  In  tbe  hallway 
when  the  alleged  assault  took  place  Is  not 
objectionable  as  calling  for  a  mere  conclu- 
sion of  the  witness.  Barr  v.  Post,  56  Neb. 
698  (77  N.  W.  123). 

497.  ( 1900.)  Witnesses  should  state 
facts,  and  not  mere  conclusions.  Orcutt  v. 
Polsley,  59  Neb.  575  (  81  N.  W.  616). 

498.  (1901.)  Whether  the  whole  of  a 
conversation  which  a  witness  has  detailed 
In  full  Is  embodied  correctly  in  a  written 
document  in  evidence  is  a  question  for  the 
court  and  Jury,  and  Che  opinion  of  the  wit- 
ness on  such  question  Is  not  admissible 
Union  State  Bank  v.  Button,  1  Unof.  79j 
(95  N.  W.  1061). 

498a.  (1902.)  An  answer  of  a  witness 
In  a  deposition  Is  not  to  be  stricken  out  he- 
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cause  In  answer  to  a  proper  question  he 
glvea  the  effect  of  a  conversation  instead 
of  the  very  terms  thereof.  If  the  other 
party  desires  to  know  what  transpired  In 
more  detail,  be  should  cross-examine.  Bow- 
man V.  Wright,  65  Neb.  661  (91  N.  W.  580). 

499.  (1902.)  Where  it  is  practicable  to 
place  before  the  Jury  all  the  facta  support- 
ing the  opinion  of  a  non-exper-t,  the  witness 
should  be  restricted  in  his  testimony  to 
such  facts,  and  the  Jurors  left  to  form  their 
opinion  from  the  facts  alone,  without  the 
aid  of  the  opinion  of  the  witness.  Read  v. 
Valley  Land  d  Cattle  Co.,  66  Neb.  423  (92 
N.  W.  622). 

500.  (1907.)  In  an  action  of  forcible  en- 
try and  detention,  a  question  asked  of  a 
witness  as  to  who  was  in  ^ssession  of  the 
property  was  not  objectionable  as  calling 
for  the  conclusion  of  the  witness  on  legal 
possession,  in  the  absence  of  anything  in 
the  form  of  the  question  or  previous  ques- 
tions put  to  witnesses  indicating  that  the 
word  was  used  In  its  technical  sense  as 
synons^ous  with  seizin.  Her  v.  Milter,  78 
Neb.  676  (111  N.  W.  689). 

Discretion  of  court. 

601.  (1901.)  The  competency  of  opinion 
evidence  Is  largely  in  the  discretion  of  the 

trial  Judge,  and  unless  It  is  dearly  Inad- 
missible the  ruling  will  not  be  disturbed. 
Jerabek  v.  Kennedv,  61  Neb.  849  (85  N.  W. 

279). 

Inferences  from  collective  facts, 

502.  (1901.)  It  is  error  to  admit  gen- 
eral conclusions  of  one  who  baa  examined 
the  record  as  to  what  ia  shown,  as  to  in- 
solvent of  an  estate,  by  the  probate  rec- 
ords, and  to  refuse  the  admission  of  the 
record  itself.  Quinbj/  v.  Ayer*,  1  Unot  70 
(95  N.  W.  464). 

503.  (1901.)  Testimony  ot  a  witness  to 
a  conclusion  of  tact  not  sustained  by -the 
particular  facts  upon  which  his  conclusion 
Is  based  need  not  be  submitted  to  the  Jury. 
Winterringer  v.  Warder,  Bushnell  it  Oleas- 
mr  Co.,  1  Unof.  413  (96  N.  W.  619). 

504.  (1903.)  Where  the  expert  witness 
saw  the  occarrence  with  reference  to  which 
he  testifies,  and  differences  of  opinion  as  to 
the  conclusion  to  be  drawn  may  reasonably 
arise,  be  should  be  required  to  state  facts, 
rather  than  give  bis  conclusion  upon  the 
ultimate  issue.  Chicago,  R.  I.  A  P.  R.  Co. 
V.  Hoimet,  68  Neb.  826  (94  N.  W.  1007). 

506.    (1904.)    Expert  testimony  must  be 
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based  upon  supposed  facts  ot  the  exJsttoce 
of  which  there  is  evidence  before  the  court 
Ooken  V.  DaUugge,  72  Neb.  16  (99  N  T 
818). 

Matters  directly  in  Issue. 

506.  (1903.)     It  is  error,  to  permit  u 
expert  witness  to  give  his  opinion  on 
ultimate  fact  to  be  determined  by  the  Jury. 
CAico^o,  R.  /.  A  P,  R.  Co.  v.  Holma.  (g 
Neb.  826  (  94  N.  W.  1007). 

507.  (1903  )  Where  the  facta  upon  which 
the  opinion  of  an  expert  witness  is  based 
are  stated,  and  the  conclusion  is  one  which 
must  necesEarily  be  drawn  from  such  facta, 
error  in  permitting  an  opinion  upon  tlu 
ultimate  fact  to  be  determined  by  the  Jntj 
to  be  given  in  evidence  Is  without  prejndi*. 
Chicago,  R.  I.  A  P.  R.  Co.  v.  flolswt.  (8 
Neb.  826  (94  N.  W.  1007). 

508.  (1906.)  The  opinion  of  an  expert 
witness  on  the  question^  of  insanity,  whtd 
assumes  the  point  In  dispute,  ia  vain-leas. 
Ames  V.  Ames,  75  Neb.  473  (106  N  w,  ssi). 
Special  knowledge  as  to  sabject-mattsr. 

509.  (1890.)  Action  for  damages  bm 
overflow  caused  by  nilway  bridge;  testi- 
mony of  non-experts  in  bridge  boildios 
properly  admitted  so  far  as  it  consisted  of 
facts  within  their  knowledge.  Ontaha  t  £. 
F.  B.  Co.  V.  Broion,  29  Neb.  492  (46  N  W 
39). 

Personal  conduct. 

510.  (1903.)  A  question  put  to  a  noc- 
expert  witness— "Q.  What  would  ywi  eij 
was  the  treatment  accorded  by  Mrs.  BnlUrd 
to  Mrs.  lAughlln— the  treatment  osaallr 
accorded  to  hired  help,  or  was  It  that  which 
Is  usually  extended  to  members  of  the  fhm- 
iiyV'—held  properly  excluded  as  calling  fw 
a  conclusion.  Bullard  v.  Laugklin,  4  Unat 
697  (96  N.  W.  159), 

Oanae  and  effect. 

511.  (1889.)  Testimony  of  the  partj 
claiming  to  have  been  defrauded,  that  he 
relied  upon  the  alleged  false  representation 
and  that  the  same  Induced  him  to  make  the 
contract,  is  not  the  statement  ot  a  coa- 
elusion,  and  heace  is  admisalbleL  C^wife- 
V.  Rees,  27  Neb.  516  (48  N.  W.  363;  20  Axi 
St.  Rep.  691). 

512.  (1895.)  A  coroner  who  Is  a  lAj* 
clan  and  surgeon  may  state  his  opiidoB  •■ 
to  the  manner  of  a  death  where  no  one  wm 
present  when  it  occurred.  Oran  v.  BoutM, 
45  Neb.  813  (64  N,  W.  245). 

513.  (1904.)    When  medical  testimony  b 
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relied  upon  to  prove  the  cause  or  effect  of 
a  physical  Injury,  It  seldom  goes  further 
than  an  opinion  based  oo  the  experience  of 
the  witness  and  the  general  learning  of  the 
profession.  Positive  statements  of  fact  are 
seldom  Indulged  In  by  phyalcians  when 
testifying  as  experts,  and  yet  this  character 
of  testimony  Is  universally  admitted  by  the 
courts  of  this  country.  City  of  South 
Omaha  v.  SutHtfe,  72  Neb.  746  (101  N.  W. 
997). 

Bodily  appearance  or  conditlou. 

514.  (1883  )  One  who  Is  neither  a  phy- 
sician nor  surgeon  is  not  competent  to  tes- 
tify as  to  the  condition  of  plaintiff's  arm, 
as  to  dislocation  at  the  wrist.  O'Hara  v. 
WeU$,  14  Neb.  403  (15  N.  W.  722). 

515.  (1883.)  Although  a  non-expert  wit- 
ness Is  incompetent  to  give  his  opinion  as 
to  the  existence  of  a  dislocation  of  a  Umb, 
he  may  describe  its  appearance,  as  he  saw 
it,  to  the  jury.  O'Hara  v.  Wells,  14  Neb. 
403  (15  N.  W.  722). 

Mental  condition  or  capacity. 

516.  (1896.)  As  the  result  of  personal 
observation  after  stating  the  facts  observed, 
a  non-professional  witness  may  give  his 
opinion  as  to  sanity.  Hay  v.  Miller,  48  Neb. 
156  (66  N.  W.  1115). 

517.  (1898.)  Non-expert  witnesses  can 
be  permitted  to  express  opinions  as  to  the 
sanity  or  Insanity  of  a  person  only  when 
they  have  shown  other  sufficient  gualifica- 
tlons,  and  have  stated  the  facts  and  circum- 
fltances  upon  which  th^r  opinion  of  mental 
condition  is  based.  Lam6  v.  Lynch,  56  Neb. 
135  (76  N.  W.  428). 

518.  (1902.)  One  shown  to  have  an  ex- 
tended and  intimate  acquaintance  with  an- 
other la  competent  to  state  whether  or  rot, 
in  her  opinion,  such  person  is  sane  or  In- 
sane. Clarke  v.  Irwin,  63  Neb.  639  (88  N. 
W.  783). 

519.  (1906.)  Non-expert  witnesses  called 
upon  the  question  of  the  mental  capacity  of 
a  testator  must  state  the  facts  upon  which 
their  opinion  of  Incapacity  la  based.  Isaac 
V.  Haiaerman,  76  Neb.  823  (107  N.  W.  1016). 

520.  (1907  )  One  who  shows  an  Inti- 
mate acquaintance  with  a  person  whose 
mental  capacity  Is  in  question,  and  who  Is 
familiar  with  his  general  conduct,  who  had 
occasion  to  and  did  observe  the  party  and 
his  condition  at  the  time  when  his  state  of 
mind  is  in  dispute,  may  testify  affirma- 
tively that  in  his  opinion  such  person  was 
of  sound  mind  and  possessed  of  bis  normal 
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foculties,  vhlle  the  opinion  that  such  person 
was  of  unsound  mind  must  be  based  on 

facts  consisting  of  particiilar  acts  or  con- 
duct Indicating  unsoundness,  in  re  Estate 
Of  Wilson,  78  Neb.  758  (111  N.  W.  788). 

Handwriting. 

Comparison  of  handwritings,  see  post, 
IS  620-622. 

521.  (1894.)  A  witness  may  testify  to 
the  signature  of  one  whom  he  has  never 
seen  write,  if  he  has  sent  to,  and  received 
in  reply  letters,  the  replies  coming  appar- 
ently from  such  person.  Violet  v.  Rose,  39 
Neb.  660  (58  N.  W.  216). 

Bate  of  speed. 

522.  (1889.)  It  Is  not  necessary  to  the 
admissibility  of  the  testimony  of  a  witness 
as  to  the  rate  of  speed  a  train  of  cars  was 
running  at  the  time  of  an  accident,  that 
such  witness  should  be  an  expert  in  the 
matter  of  the  speed  of  trains.  Any  person 
of  sound  mind  and  judgment,  who  has  ob- 
served trains  running  or  other  objects  in 
motion,  and  who  has  an  opinion  thereon 
based  upon  seeing  the  train  at  the  time  in 
question,  is  a  competent  witness  upon  the 
subject,  the  jury  being  the  judges  of  the 
weight  of  his  testimony.  Chicago,  B.  it  Q. 
R.  Co.  V.  Clark,  26  Neb.  645  (42  N.  W.  703). 

523.  (1902.)  A  witness  accustomed  to 
observing  the  running  of  trains,  and  who 
observed  one  at  the  time  of  an  accident  and 
noticed  Its  speed,  may  give  his  opinion,  to- 
gether with  all  the  facts  on  which  it  is 
based,  as  to  the  rate  of  speed  at  which  the 
train  was  running.  Union  P.  R.  Co.  v. 
Huzicka,  65  Neb.  621  (91  N.  W.  o*6;  luj. 
Am.  St.  Rep.  614). 

524.  (1902.)  A  witness  need  not  be  an 
expert  in  order  to  be  permitted  to  give  his 
opinion  of  the  rapidity  of  motion  of  ftimiliar 
objects  like  railway  trains  and  street  cars, 
but  he  must  be  shown  to  have  had,  and  to 
have  availed  himself  of,  an  opportunity  for 
observation  In  the  case  in  hand.  Mathieson 
V.  Omalta  Street  R.  Co.,  3  tTnof.  743  (92  N. 
W.  639). 

525.  (1902.)  A  non-expert  who  can  tes- 
tify to  the  rate  of  speed  Qf  a  street  railway 
car,  only  as  the  result  of  a  mathematical 
calculation  made  after  the  event,  is  not  a 
competent  witness  on  the  subject  Mathie- 
son V.  Omaha  Street  R.  Co.,  3  Unof.  747  (97 
N.  W.  243). 

626.   (1903.)   A  witness  who  sees  a  mov- 
ing car,  and  possesses  a  knowledge  of  time 
.  and  distance.  Is  competent  to  express  an 
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opinion  aa  to  the  rate  of  speed  at  which 
the  car  was  moving.  Omaha  Street  R.  Co. 
V.  Laraon,  70  Neb.  591  (97  N.  W.  824); 
(1907)  Coffey  v.  Omaha  <f  C.  B.  Street  R. 
Co.,  79  Neb.  286  (112  N.  W.  589). 

Quantity. 

527.  (1889.)  In  an  action  to  recover 
damages  for  false  weighing  of  plaintitTa 
cattle,  the  opinion  of  witnesses  of  long  ex- 
perience In  raising,  feeding,  handling,  snd 
weighing  cattle  Is  admissible  for  the  pun- 
pose  of  establishing  the  falsity  of  such 
weight.  Filtep  v.  BWinif*,  26  Neb.  537  (42 
N.  W.  713). 

528.  (1890.)  In  an  action  for  the  re- 
moval of  earth  at  twenty  cents  per  cubic 
yard,  one  S.  testifies  that  he  bad  cross- 
sectioned  the  work  before  the  grading  was 
done,  and  in  substance  that  the  measure- 
ments were  accurate.  A  Mr.  H.-then  testi- 
fied that  he  and  S.  had  made  estimates  from 
the  data  furnished  by  S.  and  from  such 
data  a  cer-taln  number  of  cubic  yards  of 
earth  bad  been  removed.  Held,  That  the 
evidence  of  H.  was  properly  received. 
Clarke  v.  Williamt,  29  Neb.  691  (46  N.  W. 
82). 

Boundaries. 

529.  la  determining  boundary  lines  be- 
tween lands,  non-experts,  who  have  knowl- 
edge of  the  location  of  the  lines  as  estab- 
lished by  the  government,  may  testify. 
(1889)  Obemalte  v.  Edgar,  28  Neb.  70  (44 
N.  W.  82):  (1902)  Baty  v.  Elrod,  66  Neb. 
735  (92  N.  W.  1032). 

530.  (1906.)  When  a  government  monu- 
ment between  adjoining  lands  has  been  ob- 
literated, its  location  may  be  proved  by 
testimony  of  witnesses  acquainted  there- 
with. Reed  v.  Burrell.  77  Neb.  7r>  (108  N. 
W.  155). 

Value. 

531.  (1887.)  Testimony  of  a  competent, 
expert  as  to  value  of  property,  baaed  upon 
what  he  would  give  for  it,  properly  admit- 
ted, though  unexplained  might  tend  to  di- 
minish the  weight  of  his  testimony.  Con- 
nelly V.  Edgerton.  22  Neb.  82  (34  N.  W.  76). 

532.  (1894.)  In  an  action  to  recover  for 
a  loss  under  a  policy.  It  is  competent  for  the 
insured,  who  was  acquainted  with  the  value 
of  the  property  destroyed  at  the  time  of  the 
Are,  to  testify  as  to  such  value.  Western 
Home  Ins.  Co.  v.  Rtchardaon,  40  Neb.  1  (58 
N.  W.  597). 

533.  '1896.)    Where  the  value  of  a  stock 


of  dry  goods  is  In  Issue  It  is  not  competent 
to  Inquire  of  a  witness  not  shown  to  hare 
seen,  or  to  know  anything  In  regard  to,  the 
stock,  what  proportion  of  the  original  cott 
would  represent  the  value  of  a  stock  of  dry 
goods  after  It  bad  been  in  a  store  three 
months.  Smith  v.  First  Nat.  Bank  of  Choi- 
ron,  45  Neb.  444  (63  N.  W.  796). 

534.  (1896.)  In  an  action  againat  a  rail- 
road company  for  setting  out  fire  upon  Its 
right  of  way  which  spread  to  the  lands  of 
the  plaintiff  and  destroyed  trees  thereon  the 
plaintiff  testified  as  to  the  value  of  the  trees. 
On  cross-examination  he  said  that  in  estl- 
matlttg  their  value  he  couldered  what  they 
were  worth  to  him  as  ornamental  trees  and 
aa  adding  to  the  value  of  the  land.  Beli. 
That  a  motion  to  strike  out  bis  testimony 
as  to  value  was  properly  overruled.  Eanta* 
City  d  O.  R.  Co.  V.  Rogers,  48  Neb.  6S3  (67 
N.  W.  602). 

535.  (1898.)  One  may  testify  to  the 
value  of  bis  own  services  although  his  Is- 
formation  in  regard  to  the  matter  Is  chiefly 
derived  from  others  adequately  informed  on 
the  subject.  Missouri  P.  R.  Co.  v.  Palmer, 
56  Neb.  659  (76  N.  W.  169). 

636.  (1901.)  Objection  to  certain  testi- 
mony of  witnesses,  who  were  permitted  to 
testify  as  to  the  value  of  services  claimed  to 
have  been  rendered  by  plalntlfCs,  Jleld  not 
well  token.  Oreen  v.  Lancaster  County.  61 
Neb.  473  (86  N.  W.  439). 

537.  (1906.)  It  Is  not  error  to  permit  a 
witness  to  testify  whether  or  not  growiag 
timber  is  valuable  as  ornamental  or  shade 
trees  or  as  a  protection  to  the  owner's  prem- 
ises. Union  P.  R.  Co.  v.  Murphy,  76  Nek 
546  (107  N.  W.  767). 

Damages. 

538.  (1883.)  On  the  trial  of  a  question 
of  damages  tor  an  injury  to  growing  crops, 
neither  science  nor  unusual  skill  being  in- 
volved, the  witnesses  should  be  confined  In 
their  testimony  to  a  statement  of  the  bets 
showing  the  injury,  and  should  not  be  per- 
mitted to  express  opinions  as  to  the  amount 
of  the  damages  or  loss  occasioned  thereby. 
Burlington  &  K.  R.  R.  Co.  v.  Schluntt,  U 
Neb.  421  (16  N.  W.  439). 

539.  (1883.)  On  the  trial  of  a  right  of 
way  case  a  witness  may  state  that  the  taking 
of  a  right  of  way  across  plaintlfTs  farm  in  a 
diagonal  direction  from  the  N.  &.  comer  to 
the  S.  W.  comer  is  a  damage  to  the  remain- 
ing and  severed  plecea  of  land,  and  may 
state  In  what  such  damajie  consists.  Jte- 
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publican  V.  R.  Co.  v.  Unity  16  Neb.  234  (18 
N.  W.  35), 

540.  (1888.)  Where  a  land  owner  sus- 
tains injury  to  his  crops,  land,  etc.,  caused 
by  the  negligence  of  a  railroad  company,  a 
witness  who  possesses  the  requisite  knowl- 
edge may  testify  to  the  value  of  the  crops, 
property,  etc..  and  to  facta  and  circum- 
stances calculated  to  Inform  the  Jury  on 
those  questlonB.  but  will  not  be  permitted 
to  state  the  amount  of  damages  sustained 
by  a  party  tor  loss  of  crops  or  other  Injuries 
— that  being  a  matter  for  the  Jury  to  de- 
termine. Fremont,  E.  M.  V.  R.  Co.  v. 
Marley,  25  Neb.  138  (40  N.  W.  948;  13  Am. 
St.  Rep.  482). 

541.  (1889.)  A  witness  called  to  testify 
to  the  damages  to  certain  private  property 
from  the  location  and  construction  of  a  pub- 
lic improvement  near  It,  may  state  what  the 
property  was  worth  Immediately  before  the 
location  and  construction  of  the  Improve- 
ment, and  Immediately  afterwards;  In  other 
words,  what  the  property  was  worth  without 
the  Improvement,  and  what  it  is  worth  with 
it,  not  considering  general  benefits,  but  can- 
not be  permitted  to  state  the  amount  of 
damages  thereby  susWned  by  the  land 
owner,  as  that  Is  a  deduction  to  'be  made  by 
the  Jury  from  the  evidence.  City  of  Omaha 
V.  Kramer,  25  Neb.  489  (41  N.  W.  295;  13 
Am.  St  Rep.  504). 

542.  (1894.)  A  party  cannot  testify  as  to 
his  opinion  of  the  amount  of  his  damages, 
but  the  facts  upon  which  the  court  or  jury 
can  make  such  estimates  are  to  be  given. 
Jameaon  v.  Kent,  42  Neb.  412  ($0  N.  W. 
879). 

543.  (1898.)  One  may  testify  to  the  value 
of  his  own  services  although  his  information 
In  regard  to  the  matter  Is  chiefly  derived 
from  others  adequately  Informed  on  the  sub- 
ject irfMOurt  P.  R.  Co.  V.  Palmer,  55  Neb. 
669  (  76  N.  W.  169). 

544.  (1902.)  It  is  an  Invasion  of  the 
province  of  the  Jury  In  the  trial  of  a  cause 
to  permit  an  expert  to  give  his  opinion  as  to 
the  amount  of  damages  which  should  be 
awarded.  Read  v.  Valley  Land  <£  Cattle  Co., 
66  Neb.  423  (92  N.  W.  622). 

546.  (1906.)  In  order  to  establish  the 
amount  of  damages  to  merchandise  by 

reason  of  flooding  basement,  It  Is  not  per- 
missible for  a  witness  to  testify  to  bis  con- 
clusion as  to  the  amount  of  damages;  he 
should  state  the  facts  within  his  knowledge. 


and  from  those  and  other  facts  In  evidence 
it  is  for  the  Jury  to  determine  the  amount  of 
damages  sustained.  City  of  McOook  v. 
McAdams,  76  Neb.  1  (106  N.  W.  988). 

546.  (1906.)  In  an  action  for  damages  to 
growing  trees,  evidence  showing  the  effect 
the  destruction  of  the  trees  had  on  the 
value  of  the  land  Is  admissible  when  the  na- 
ture of  the  trees  destroyed  Is  such  that  they 
have  no  value,  except  with  reference  to  and 
as  a  .part  of  the  real  estate.  Alberta  v. 
Huaenetter.  77  Neb.  699  (110  N.  W.  657). 

646a.  ( 1908. )  Where  one  claims  his  prop- 
erty has  been  damaged  by  certain  acts  of  the 
defendant,  It  is  not  proper  to  ask  the  wit- 
ness in  what  manner  he  has  been  damaged, 
but  he  should  state  the  facts,  and  the  Jury 
will  then  In  the  exercise  of  its  functions 
find  whether  the  litigant  has  been  damaged, 
fendrtcllc  v.  Furman,  80  Neb.  797  (115  N. 
W.  641). 

Depreciation  in  value. 

547.  (1896.)  Where  the  value  of  a  stock 
of  dry  goods  Is  In  Issue  it  is  not  competent 
to  Inquire  of  a  witness  not  shown  to  have 
seen,  or  to  know  anything  In  regard  to  the 
stock,  what  proportion  of  the  original  cost 
would  represent  the  value  of  a  stock  of  dry 
goods  after  It  had  been  In  a  store  three 
months.  Smith  v.  Firat  Nat.  Bank  of  Chad- 
ran,  46  Neb.  444  (63  N.  W.  796. 

■■  — •»  Value  before  and  after  Injury  com- 
plained of. 

548.  (1881.)  Witnesses  should  not  be 
permitted  to  express  their  opinions  before 
the  jury  of  the  value  of  the  land,  subject  to 
the  right  of  way.  This  should  be  left  to  the 
Jury  to  ascertain  from  facts  affecting  the 
value,  and  proper  to  be  considered,  unin- 
fluenced by  the  opinion  of  others.  Fremont. 
B.  rf  M..  V.  R.  Co.  V.  Whalen,  11  Neb.  585 
(10  N.  W.  491).  [Modified.  Republican  T. 
R.  Co.  V.  Arnold,  13  Neb.  485). 

549.  (1882.)  Where  persons  are  shown 
to  be  familiar  with  the  value  of  a  particular 
piece  of  land,  across  which  a  railroad  has 
twen  built,  they  may  he  permitted  to  testify 
as  to  the  value  of  such  tract  Immediately 
before  the  location  of  the  road,  and  to  the 
value  thereof  Immedlateljr  afterwards.  Re- 
publican y.  R.  Co.  V.  Arnold,  13  Neb.  485  ( 14 
N.  W.  478);  (1888)  Blakeley  v.  ChicaffO.  K. 
<e  N.  R.  Co..  25  Neb.  207  (40  N.  W  956); 
(1889)  Burlington  d  M.  R.  R.  Co.  v.  White, 
28  Neb.  166  (44  N.  W.  95). 
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B.  Snbjecta  of  Expert  Testimony. 
See,  also,  Witnegsea,  II. 

matters  of  opinion  or  facts. 

550.  (1893.)  It  Is  not  prejudicial  error 
to  permit  an  expert  to  state  what  steps  he 
would  take  in  a  given  ca^e  if  the  question 
does  not  refer  to  any  matter  In  dispute  but 
Is  merely  introductory  in  its  character. 
Hewitt  V.  EUenbart,  36  Neb.  794  (55  N.  W. 
252). 

551.  (1902.)  The  testimony  of  a  medical 
expert  is  not  objectionable  as  being  con- 
jectural and  speculative,  because  it  gives 
the  opinion  of  sucb  expert  as  to  the  prob- 
ability of  a  physician's  accomplishing  a 
lertaln  result  In  a  given  time  if  he  had 
been  In  attendance  upon  a  woman  In  con- 
finement Western  Union  Telegraph  Co.  v. 
Church,  S  Unof.  22  (90  N.  W.  878). 

Hatters  of  common  knowledge. 

^52.  (1894.)  Expert  testimony  Is  not 
competent,  and  cannot  be  received  upon  a 
subject  of  inquiry  of  such'  a  character  as 
to  be  vlthin  the  knowledge  of  men  of  com- 
mon education  and  experience  and  to 
require  no  special  skill,  knowledge,  or  expe- 
rience in  considering  or  forming  an  opinion 
upon.  Atchison.  T.  A  8.  F.  R.  Co.  v.  Lawter, 
40  Neb.  856  (58  N.  W.  968);  (1898)  tfto- 
aouri  P.  B.  Co.  v.  Fox,  66  Neb.  746  (77  N. 
W.  57). 

553.  (189^.)  A  witness  cannot  express 
an  opinion  as  to  whether  under  certain  con- 
ditions of  wind  and  tracks,  sparks  could  be 
carried  from  the  engine  to  a  car  thirteen 
cars  back  from  it,  so  as  to  set  the  car  on 
(Ire,  since  such  inquiry  Is  not  a  subject  for 
expert  testimony.  Atchison,  T.  tt  a.  F.  R. 
Co.  V.  Lawter,  40  Neb.  856  (58  N.  W.  968). 

Mattem  inTolving:  special  knowledge  or 
skill. 

554.  (1900.)  When  the  question  Involved 
does  not  fall  within  the  range  of  common 
experience  or  common  knowledge,  the  opin- 
ions of  witnesses  skilled  in  the  particular 
science,  art  or  trade  to  which  the  question 
relates  are  admissible  In  evidence.  Kto- 
aourt  P.  R.  Co.  V.  Fox,  60  Neb.  531  (83  N. 
W.  744). 

555.  (1900.)  Expert  testimony  may  be 
received  regarding  a  subject  peculiarly 
w4thln  the  knowledge  and  exper4ence  of 
those  testifying,  and  which  is  not  of  such 
a  character  as  to  be  within  the  knowledge 
of  men  of  common  education  and  experi- 
ence In  considering  and  forming  an  opinion 

i: 


upon  It.  Missiouri  p.  R.  Co.  v.  Fox.  60  Neh, 
531  (83  N.  W.  744). 

556.  (1903.)  In  an  aC'on  for  malpru- 
tlce  in  amputating  part  of  plalntiTs  hand 
and  removing  the  metacarpal  bone.  It  is 
proper  to  ask  a  professional  wltnesi  for 
plaintiff,  as  a  preliminary  question,  wh^er 
there  Is  any  method  of  cure  withoat  re- 
moving the  bone  Johnson  v.  Winston,  (8 
Neb.  425  (94  N.  W.  607). 

557.  (1903.)  In  an  action  against  t 
physician  and  surgeon  for  alleged  negligot 
treatment  of  a  compound  fracture  of  the 
bone,  it  Is  pefmisEible  to  show  by  aDother 
surgeon  what  would  be  the  proper  treat- 
ment for  a  simple  fracture,  and  that  tie 
treatment  for  a  compound  fracture  would 
not  be  materially  different  ZAesenriMg  t. 
La  Croix,  68  Neb.  803  (94  N.  W.  1009). 

558.  (1904.)  Expert  evidence  is  permit- 
ted where  the  facts  under  investlgaibn  are 
such  that  the  witness  is  supposed,  from  hii 
experience,  skill  and  study,  to  have  peculiar 
knowledge  upon  the  subject  of  inqniiy, 
which  Jurors  generally  do  not  poasesi 
Horat  V.  LewU,  71  Neb.  370  (103  N.  W. 
460). 

Matters  directly  in  Issue. 

559.  (1902.)  It  is  improper  to  pemili 
an  expert  to  give  his  opinion  on  the  ulti- 
mate fact  to  be  determined  by  the  Jurj' 
Bead  V.  TaJlej/  Land  Cattle  Co.,  66  N^. 
423  (92  N.  W.  622). 

660.  (1905  )  An  expert  witness  will  uM 
he  permitted  to  usurp  the  functions  of  the 
Jury,  by  finding  a  certain  result  fnnn  asr 
tain  facts.  Cfty  of  Central  Cify  v.  jrorgsii. 
75  Neb.  233  (106  N.  W.  221). 

Iaws  of  other  states. 

561.  (1894.)  The  law  of  a  BtBter  state; 
when  InTolved  in  the  determbiation  of  at 
action  here,  is  a  fact  to  be  established  by 
evidence,  and,  so  far,  at  least  as  It  is  doi 
statutory.  Is  the  proper  subject  of  expeit 
testimony.  Barber  v.  HUdebrunO,  42  Neh 
400  (60  N.  W.  594). 

662.  (1901.)  The  written  laws  of  a  sis- 
ter state  cannot  be  proved  by  the  teatliumy 
of  an  expert  witness.  Johnson  v.  Setter. 
61  Neb.  631  (85  N.  W.  894). 

Date  of  writing. 

563.  (1886.)  Whether  or  not  an  indom- 
ment  on  a  note  was  made  rei»nUy>  is  not 
a  subject  for  expert  testimony,  and  iepoA- 
tions  of  such  not  admissible.  CAeney  r 
Dunley,  20  Neb.  265  (29  N.  W.  92S;  67  Am 
St  Rep.  828). 
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Jteralt  of  ezaminatloa  of  aecounta. 

564.  (1904  )  Where  a  book  contains 
Totuminoua  accounts  or  transactions,  the  ex- 
amination of  which  could  not  conveniently 

take  place  in  court,  an  accountant,  who  had 
made  an  examination  of  the  book,  may  tes- 
tify as  to  the  result  of  his  computation 
therefrom,  hut  not  as  to  mere  inferences- 
Mendel  v.  Boyd.  71  Neb.  657  (99  N.  W.  493). 

565  (1906.)  An  expert  accountant  may 
testify  to  the  results  of  an  examination  and 
computaiion  of  complicated  accounts,  the 
books,  checks  or  memoranda  making  up  the 
account  being  flrst  Introduced  in  evidence. 
Kannoio  d  Sons  v.  Former*  Coopisrative 
Shipping  Ats'n,  76  Neh.  330  (107  N.  W. 
563). 

Custom  or  naaga. 

566.  (1898.)  In  an  action  on  a  contract 
for  the  purchase  of  "all  patterns  that  are 
staple  and  down  to  date,"  where  no  cri- 
terion was  fixed  by  which  to  determine  what 
patterns  came  within  that  description,  it 
was  erTor  for  the  trial  court  to  exclude 
evidence  of  competent  witnesses  regarding 
the  standard  usually  adopted  by  the  trade 
In  selecting  and  purchasing  such  patterns. 
Hayden  v.  Frederiekgon,  55  Neb.  156  (75 
N.  W.  530). 

Amount  of  profits. 

567.  (1902.)  Prospective  gains  arising 
from  the  probable  increase  of  a  flock  of 
sheep  and  the  probable  wool-clip  are  not  so 
uncertain  and  contingent  as  to  prevent 
proof  by  experts  of  the  amount  and  value 
of  such  Increase  and  wool-clip.  Schrandt 
V.  Young,  2  Unof.  546  (89  N.  W.  607). 

Damages. 

568.  (19021.)  It  Is  an  Invasion  of  the 
province  of  the  Jury  In  the  trial  of  a  cause 
to  permit  an  expert  to  give  his  opinion  as 
to  the  amount  of  damages  which  should  be 
awarded.  Read  v.  Valley  Land  d  Cattle  Co., 
66  Neb.  423  (92  N.  W.  622). 

C.  Competency  of  Exports. 
In  generaL 

669.  (1882.)  A  witness  not  shown  to 
have  any  knowledge  In  the  matter  of  the 
construction  or  operation  of  railroads,  is 
not  competent  to  give  an  opinion  as  to  the 
needs  of  a  railroad  company  In  respect  to 
Its  depot  or  other  grounds.  Deitricha  v. 
Lincoln  &  K.  W.  R.  Co.,  13  Neh.  361  (13  N. 
W.  624). 

570.  (1884.)  Witnesses  who  show  sci- 
entific or  practical  skill  and  knowledge  and 


experience  as  to  matters  of  which  they  tes- 
tify, are  competent  as  experts.  The  weight 
to  be  given  to  their  testimony  Is  for  the 
Jury  to  determine.  Sioux  City  tt  P.  R. 
Co.  V.  Fintaystm,  16  Neh.  578  (20  N.  W. 
860;  49  Am.  Rep.  724). 

Discretion  of  court. 

571.  (1900.)  The  general  rule  as  to  the 
competency  of  a  witness  to  testify  as  an 
expert  rests  in  the  sound  discretion  of  the 
court,  whose  rulings  will  not  be  reversed 
unless  clearly  wrong.  Missouri  P.  R.  Cv. 
V.  Fox,  60  Neb.  531  (83  N.  W.  744);  (1901) 
Schmuck  V.  Bill,  2  Unof.  79  (96  N.  W.  158). 

672.  (1901  )  The  determination  of  the 
competency  of  witnesses  to  testify  as  to 
their  opinion  of  the  value  of  real  estate, 
which  Is  the  subject  of  controversy,  rests ' 
largely  in  the  discretion  of  the  trial  court, 
and  a  ruling  thereon  will  not  be  'disturted 
on  review  except  when  clearly  erroneous  as 
a  matter  of  law.  Omaha  Loan  d  Trust  Co. 
V.  Douglat  County,  62  Neh..  1  (86  N.  W. 
936). 

Accounts  and  book  entries. 

673.  (1899.)  A  person  who  has  held 
o£Bce  for  some  considerable  time,  is  pre- 
sumably  competent    to   give   an  opinion 

as  to  the  meaning  of  entries  In  the  books 
of  the  office  evidencing  business  trans- 
actions therein.  Paxton  v.  State,  59  Neb. 
460  (81  N.  W.  383;  80  Am.  St  Rep.  689). 

Machinery  and  mechanical  devices  and  con- 
struction. 

574.  (1894.)  An  engineer,  who  exam- 
ined the  work  two  months  after  it  was 
abandoned  by  the  contractors  and  found  the 
original  stakes  showing  the  depth  of  the 
ditch  and  was  able  to  verify  his  estimate 
from  such  stakes,  held  competent  to  testis 
to  the  cost  of  completing  such  work  in  ac- 
cordance with  the  contract.  McDonald  d 
Penfield  v.  Dodge  County,  41  Neb.  905  (60 
N.  W.  366). 

675.  (1900.)  Tardmaster  of  a  railroad 
held  competent  to  testify  as  an  expert  In 
regard  to  construction  of  car.  Jiri««ourt  P. 
R.  Co.  V.  Fox,  60  Neb.  531  (83  N.  W.  744). 

576.  (  1900. )  Persons  having  several 
years'  experience  in  railroading,  and  having 
knowledge  as  to  the  manner  of  construct- 
ing road-beds  and  maintaining  the  same, 
held  to  be  competent  to  testify,  and  to  ex- 
press an  opinion,  as  to  whether  the  road- 
bed at  a  certain  place  was  properly  or  im- 
properly constructed  Missouri  P.  R.  Co.  v. 
Fox,  60  Neb.  531  (83  N.  W.  744). 
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Olwtetriea. 

677.  (1907.)  A  profeaslcnal  nurae,  hav- 
ing fifteen  years'  experience  in  obstetrical 
cases,  and  who  assisted  at  the  birth  of  a 
child,  is  competent  to  testify  as  to  her 
opinion  whether  or  not  the  child  was  fully 
developed  at  the  time  of  Its  birth.  Souchek 
V.  Karr,  78  Neb.  488  (111  N:  W.  150). 

Value. 

578.  (1882.)  One  who  testified  that  he 
itnew  only  a  "portion  of  a  lot  of  horses"  is 
incompetent  to  give  an  opinion  as  to  the 
value  of  the  entire  lot.  Dun&ar  v.  Briggs, 
13  Neb.  332  (14  N.  W.  414). 

579.  (1882.)  Where  persons  are  shown 
to  be  familiar  with  the  value  of  a  particular 
tract  of  land,  they  are  competent  to  testify 
as  to  the  value  thereof  immediately  before 
the  location  of  a  railroad  thereon,  and  Im- 
mediately after  such  location.  Republican 
V.  R.  Co.  V.  Arnold,  13  Neb.  485  (14  N. 
W.  478);  Burlington  d  M.  R.  R.  Co.  v. 
White,  28  Neb.  166  (44  N.  W.  95). 

580.  (1883.)  The  owner  of  land  taken 
for  right  of  way  by  a  railroad  company, 
having  resided  upon  and  Improved  It  for 
several  years,  who  swears  that  he  knows 
what  it  Is  worth,  is  a  competent  witness  on 
the  question  of  Its  value.  Burlington  d  M. 
R.  R.  CO.  V.  ScMunU.  14  Neb.  421  (16  N. 
W.  439);  (1884)  Sioux  City  d  P.  R.  Co.  v. 
Weimer,  16  Neb.  272  (20  N.  W.  849). 

681.  (1883.)  Persona  who  have  for  sev- 
eral years  resided  in  the  Immediate  neigh- 
borhood of  the  land,  are  competent  to  tes- 
tify as  to  the  value  of  the  land  taken  under 
the  right  of  eminent  domaki.  Burlington 
(t  M.  R.  R.  Co.  V.  Schluntz,  14  Neb.  421  (16 
N.  W.  439);  (1884)  Bioux  City  &  P.  R. 
Co.  V.  weimer,  16  Neb.  272  (20  N.  W.  349). 

582.  (1887.)  Testimony  of  expert  as  to 
value  of  property  not  inadmissible  because 
he  has  not  seen  it  since  about  a  month  prior 
to  time  when  value  was  to  be  established; 
it  being  shown  by  other  testimony  that  the 
rroperty  was  In  substantially  the  same  con- 
dition at  both  periods  of  time.  Connelly  v. 
Edgerton.  22  Neb.  82  (34  N.  W.  76). 

583.  (1888.)  In  an  action  to  recover 
damages  for  real  estate  condemned  fro  right 
of  way  for  a  railway  company,  a  witness 
v/ho  testified  that  he  resided  near  tiie  land 
condemned,  and  was  acquainted  with  the 
value  of  the  real  estate  in  that  vicinity  at 
tb.e  time  of  the  condemnation,  Is  prima 
facie  a  competent  witness  to  prove  the 
amount  of  damages  sustained  by  the  land- 


owner. Northeeutem  He^frtuka  R.  Co.  v. 
Frmier,  25  Neb.  53  (40  N.  W.  609). 

584.  (1891.)  A  witness  who,  In  answer 
to  questions  by  counsel  for  the  plaintiff, 
testified  that  he  had  resided  in  the  town 
of  Harvard  for  about  six  years;  was  en- 
gaged in  land  and  loan  and  general  reil 
»tate  business,  and  had  been  so  employed 
for  about  six  years;  that  he  had  a  very 
fair  Idea  of  the  value  of  real  estate  In 
Harvard,  and  was  acquainted  with  the  prop- 
erty of  the  plaintiff  In  dispute  ever  since  he 
had  resided  In  the  town;  that  he  knew 
about  the  time  that  the  grade  of  the  street 
was  established,  is  competent  to  testify  u 
to  what  was  the  fair  market  value  of  the 
Hammond  property  Immediately  prior  to 
the  establishment  of  tbe  grade.  Bammoiul 
V.  City  of  Harvard.  31  Neb.  636  (48  N.  W 
462). 

685.  (1892.)  A  person  having  a  geneni 
knowlei!ge  of  the  value  of  household  goods 

may  testify  as  to  such  value  although  be 
may  not  have  dealt  in  goods  of  that  kind. 
Omaha  Auction  d-  Storage  Co.  v.  Rogers,  S5 
Neb.  61  (52  N.  W.  826). 

586.  .  (1896.)  One  who  has  resided  upon 
and  owned  real  estate  for  twenty  years,  and 
is  acquainted  from  hearsay  with  the  recent 
sales  of  land  in  the  vicinity  and  the  prices 
paid  therefor,  Is  a  competent  witneK  to  the 
value  of  his  own  property.  Chicago.  B.  A  Q- 
R.  Co.  V.  Sltafer.  49  Neb.  25  (68  N.  W.  342). 

587.  (1897.)  In  a  suit  by  a  landowner 
against  a  county  to  recover  damages  which 
he  alleged  he  bad  sustained  by  reason  of  the 
appropriation  of  a  part  of  his  land  tovaiti 
the  construction  of  a  public  hls^way,  i 
supervisor  of  such  county,  who  partldptted 
In  the  location  of  such  highway,  and  in  pass- 
ing upon  the  claim  filed  by  the  landowner 
against  the  county  for  damages,  is  a  com- 
petent witness  in  behalf  of  the  county.  Lane 
V.  Harlan  County.  51  Neb.  641  (71  N.  W. 
302). 

588.  (1898.)  Where  the  owner  resided  on 
lanil  taken  for  right  of  way  and  is  famlUsr 
with  the  value  of  the  land,  he  is  a  competrat 
witness  on  the  question  of  such  value.  Cllt- 
cago,  R.  I.  d  P.  R.  Co.  v.  Buel,  56  Neb.  20S 
(76  N.  W.  671). 

589.  (1899.)  To  lay  a  foondaUon  for  tes- 
timony as  to  the  value  of  goods  in  common 
use  It  Is  sufilclent  to  show  that  witness,  by 
purchasing  and  by  pricing  similar  goods, 
In  a  general  way  ftimiliar  with  their  valve, 
the  weight  of  his  opinion  being  for  the  Jorr. 
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Langdon  v.  Wintersisen,  S8  Neb.  278  (78  N. 
W.  501). 

590.  (1901.)  One  who  has  kept  a  team 
for  another  is  competent  to  testify  as  to  the 
value  of  such  keep.  McCormick  Harvesting 
Machine  Oo.  v.  Davit,  61  Neb.  406  (85  N.  W. 
390). 

591.  (1901.)  When  one  of  the  questiona 
in  a  lawsuit  is  the  value  of  the  use  and  oc- 
cupation of  real  property  In  a  city,  one  of 
the  parties,  who  immediately  before  the  liti- 
gation arose  had  for  a  considerable  time  oc- 
cupied the  premises  for  business  purposes 
and  was  seeking  for  damages  for  alleged  un- 
lawful dispossession  of  them,  is  a  competent 
witness,  after  swearing  that  he  knows  such 
value,  to  testify  what  he  considers  it  to  be, 
his  degree  of  competency  and  the  effect  of 
his  interest  upon  his  credibility  being  left 
to  the  jury  to  determine.  Ish  v.  Marsh,  I 
Vnot.  864  (96  N.  W.  58). 

592.  (1902.)  Resident  owners  of  farm 
property  In  the  particular  locality,  who  are 
acquainted  with  the  land  In  question,  are 
qualified  to  testify  as  to  its  value,  although 
no  recent  sales  have  been  made  in  the  local- 
ity upon  which  to  base  the  estimate  of  value. 
Greeley  County  v.  Oehhardt.  2  TJnof.  661  (89 
N.  W.  753). 

593.  (1904.)  The  fact  that  a  witness  as 
to  values,  shown  to  he  competent  in  that  re- 
spect, testifies  on  cross-examination  that  In 
making  his  estimate  he  took  into  considera* 
tlon,  besides  matters  that  were  proper  to  be 
so  considered,  other  matters  that  were  not 
proper  for  that  purpose,  does  not  entitle  a 
party  to  have  the  entire  testimony  of  the 
witness  upon  that  subject  withdrawn  from 
the  jury  and  stricken  from  the  record. 
Union  P.  R.  Co.  v.  Btanwood,  71  Neh.  150  <91 
N.  W.  191). 

594.  (1904.)  Persons  who  have  resided 
for  several  years  and  own  property  in  the 
immediate  neighborhood  of  property  alleged 
to  have  been  damaged  by  grading  a  street  In 
front  of  such  property,  and  who  seem,  upon 
examination,  to  be  well  Informed  of  its  sit- 
uation, condition  and  value,  are  competent 
witnesses  on  the  question  of  Its  value.  City 
of  South  Omaha  v.  Buthjen,  71  Neb.  545 
(99  N.  W.  240). 

595.  (1905.)  A  husband  and  wife  are 
competent  to  express  an  opinion  as  witnesses 
concrernlng  the  value  of  their  own  household 
furniture.  Lincoln  Supply  Co.  v.  Graves,  73 
Neb.  214  (102  N.  W.  457). 

596.  (1907.)    One  who  has  been  engaged 


in  ordinary  mercantile  business  for  a  con- 
siderable time  may  testify  as  to  the  value  of 
his  services  ,and  attention  to  such  business. 
Howard  v.  McCabe,  79  Neb.  42  (112  N.  W. 

305). 

Quality. 

697.  (1893.)  In  an  action  to  recover  upon 
an  account  for  fiour  sold,  where  the  defend- 
ant pleads  a  breach  of  warranty,  a  person 
engaged  In  selling  fiour  in  the  different  mar- 
kets of  the  state,  and  knows  what  flour  is 
worth  at  defendant's  place  of  bustiiess,  may 
testify  as  to  the  quality  of  the  flour  sold. 
Reed  V.  Davis  Milling  Co.,  37  Neb.  391  (65 
N.  W.  1068). 

Handwriting. 

e97a.  (1901.)  Where  a  witness  swears 
that  he  has  made  a  special  study  tff  and  has 
been  an  instructor  in  penmanship  for  twenty- 
five  years  and  has  given  special  attention 
to  the  comparison  of  signatures,  such  evi- 
dence is  sufficient  to  qualify  him  to  testify 
as  an  expert  on  handwriting.  Heffeman  v. 
O'Neill.  1  Unof.  363  (96  N.  W.  244). 

Preliminary  evidence  as  to  competency. 

598.  (1881.)  A  witness  before  he  is  com- 
petent to  testify  as  to  the  value  of  property 
must  show  by  his  testimony  that  he  has  . 
knowledge  of  the  value  of  such  property. 
Engster  v.  State,  11  Neb.  639  (10  N.  W. 
453). 

699.  (1882.)  Where  a  witness  Is  called 
to  testify  as  to  whether  proper  care  was 
given  to  stock  during  the  winter.  It  was  com- 
petent to  show  by  the  number  of  cattle  kept 
by  him  as  a  foundation  for  his  opinion.  Cat' 
lin  V.  Wright,  13  Neb.  558  (14  N.  W.  530). 

600.  (1883.)  Without  a  showing,  there  Is 
no  presumption  that  a  wltnms  is  competent 
to  give  a  reliable  estlipate  of  the  market 
value  of  land;  and  where  one's  competency 
Is  challenged,  before  he  should  be  permitted 
to  express  an  opinion  It  should  he  made  to 
appear  that  he  has  in  some  way  become 
qualified  to  do  so.  Missouri  P.  R.  Co.  v. 
Goon,  16  Neb.  232  (18  N.  W.  62). 

601.  (1886.)  Where  a  witness  Is  ex- 
amined in  the  trial  of  a  cause  as  an  expert, 
and  testifies  as  to  his  opinions  ui>on  scien- 
tific questions  involved  in  his  profession,  It 
is  competent  upon  cro^examlnatlon  to  In- 
quire aa  to  the  extent  of  his  knowledge  and 
bis  familiarity  with  the  accredited  standard 
authors  of  his  profession.  Hutchinson  v. 
State,  19  Neb.  262  (27  N.  W.  113). 

602.  (1896.)    Answers  to  questions  on 
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cross-examination  as  to  the  capacity  ot  the 
witness  to  testify  as  an  expert  held  prop- 
erly excluded.  Denite  v.  City  of  Omaha,  49 
Neb.  760  (69  N.  W.  119). 

603.  (1897.)  It  is  not  error  to  exclude 
expert  evidence  for  the  Introduction  of  which 
no  proper  foundation  has  been  laid.  Union 
P.  B.  Co.  V.  Evans,  &2  Neb.  60  (71  N.  W. 
1062). 

D.  Examination  ttf  Experts. 
Laying  foundation. 

604.  (1903.)  In  an  action  for  malpractice 
in  amputating  part  of  plaintiff's  hand  and 
removing  the  metacarpal  bone,  a  surgeon  of 
thlrty-flve  years'  experience  who  has  In- 
spected the  amputated  bone,  may  he  asked 
to  examine  plaintiff's  hand,  and  state  what 
ligaments  would  need  to  be  severed  in  the 
operation,  without  a  preliminary  showing 
that  the  question  can  be  answered  from  such 
inspection.  Johnson  v.  Winston,  68  Neb.  425 
(94  N.  W.  607). 

Hypothetical  question. 

605.  (1883.)  If  hypothetical  questions 
are  resorted  to  In  the  examination  of  expert 
witnesses,  they  must  be  so  framed  as  to 
fairly   reflect   facts,   either  admitted  or 

*  proved  by  other  witnesses,  O'Hara  v.  Wells. 
14  Neb.  403  (15  N.  W.  722);  (1886)  MorriU 
V.  Tegarden,  19  Neb.  534  (26  N.  W.  202). 

606.  (1886.)  Hypothetical  questions  to 
experts  must  be  framed  so  as  to  fairly  re- 
flect facts  either  admitted  or  proved  by 
other  witnesses  and  must  not  assume  as 
proven  that  which  has  not  been,  nor  should 
they  be  based  upon  conclusions  of  fact 
which  can  only  be  found  by  a  Jury.  Bal- 
lard V.  Btate,  19  Neb.  609  (28  N.  W.  271). 

607.  (1S93.)  A  Judgment  will  not  be  set 
aside  because  an  expert  witness  was  per- 
mitted to  answer  a  hypothetical  question 
assuming  a  fact  unsupported  by  the  evi- 
dence, where  such  fact  was  the  only  hy- 
pothesis of  the  question,  not  combined  with 
others  based  upon  evidence,  and  the  anawer 
could  not  mislead  the  jury.  Hevntty.  Bit- 
enbart,  36  Neb.  794  (55  N.  W.  252).  " 

608.  (1894.)  Some  latitude  must  neces- 
sarily be  givm  in  an  examination  of  med- 
ical experts  and  In  the  propounding  of  by* 
pothetlcal  questions,  the  better  to  enable 
the  Jury  to  pass  upon  the  question  submit- 
ted to  them.  It  is  the  privilege  of  counsel 
in  such  cases  to  assume,  within  the  limits 
of  the  evidence,  any  state  of  facts  which  be 
claims  the  evidence  justifies,  and  have  tha 


opinion  of  experts  upon  the  facts  thus  as- 
sumed. Omaha  d  R.  V.  R.  Co.  v.  Bra^.  n 
Neb.  27  (57  N.  W.  767). 

609.  (1896.)     In  the  trial  of  an  actian 
for  personal  injuries  a  hypothetical  ques-  j 
tlon  containing  inquiries  relating  to  facts 
expressly  assumed  was  held  not  prejadiclR! 

to  defendant.  Chicago,  R.  I.  d  P.  R.  Co.  r. 
Archer,  46  Neb.  907  (65  N.  W.  1043). 

610.  (1896.)  An  objection  to  a  hypothet- 
ical question  put  to  an  expert  witn^s.  ihst 
it  is  "incompetent,  immaterial,  and  irrele- 
vant," is  too  general  to  raise  the  point  th2 
the  question  Involves  erroneous  statement 
of  evidence.  Chicago,  R.  I.  d  P.  R.  Co.  i 
Archer,  46  Neb.  907.(66  N.  W.  1043). 

6U.  (IS96.)  A  hypotheUcal  questioc, 
after  stating  a  number  of  hypotheses,  con- 
cluded, "[suppose]  he  has  been  unable  to 
work  ty  reason  of  such  Injury -for  a  perio'l 
of  seven  months,  *  *  *  to  vrhat  weak 
you  attribute  his  Inability  to  work,  and  foi 
what  period  would  he  be  partially  or  vholl}' 
Incapacitated  for  labor,  and  until  what  time 
would  it  require  for  a  total  disappearance 
of  the  pains  and  other  results  of  such  Is- 
juries  and  leave  no  trace  thereof?"  BeU. 
That  the  first  two  inquiries  relating  to  facti 
expressly  assumed  were  not  prejudicial,  and 
that  the  last  was  an  Inqulir  as  to  the  prot- 
able  future  duration  of  the  injury,  and  a 
proper  question  to  ask  an  expert  Chicago. 
R.  I.  d  P.  R.  Co.  V.  Archer,  46  Neb.  »07  (6» 
N.  W.  1043). 

612.  (1898  )  Held,  That  the  court  com 
mitted  no  prejudicial  error  In  refusing  tu 
permit  plaintiff  in  error's  witness,  on  b:s 
redirect  examination,  to  answer  a  certain 
hypothetical  question.  Barr  v.  Post,  56  Neb 
69S  (77  N.  W.  123). 

613  (1898.)  A  hypothetical  guesttOD 
should  not  be  permitted  when  It  only  in 
part  calls  for  the  exercise  of  special  skil: 
or  knowledge,  and  for  the  rest  asks  the 
witness  to  base  his  opinion  on  marten 
within  the  ordinary  experience  of  men. 
Missouri  P.  R,  Co.  v.  Fox,  56  Neb.  746  (71 
N.  W.  130). 

614.  (1901.)  A  hypothetical  question  H 
not  necessarily  to  be  rejected  because 
does  not  include  all  the  facta  in  evidence. 
If  elements,  not  important  upon  the  thc^iry 
of  the  party  putting  it,  are  omitted,  thr 
other  party,  deeming  such  elements  mate- 
rial to  the  conclusion  and  desiring  the 
opinion  of  the  witness  in  view  of  theic. 
may  embody  them  In  a  farther  questim 
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upon  cross-examination.  HerpoUheimer  v, 
Funlce,  1  Unof.  471  (96  N.  W.  688). 

615.  (1901.)  All  the  undisputed  perti- 
nent tacts  ot  a  .case  should  be  substantially 
Included  in  lijpothettcal  questions  pro* 
pounded  to  expert  witnesses.  Schulz  v.  Mo- 
disett,  2  Unof.  138  (96  N.  W.  338). 

Facts  forming  basis  of  opinion. 

616.  (1894.)  The  opinion  of  a  medical 
expert  may  he  based  (1)  on  his  acquaintance 
with  the  party  whose  condition  is  ander  in- 
vestigation; (2)  upon  a  medical  examina- 
tion of  him  which  he  has  made;  or  (3)  upon 
a  hypothetical  case  stated  to  the  expert  in 
court.  Omaha  d  R.  V.  R.  Oo.  v.  frady,  89 
Nob.  27  (57  N.  W.  767). 

617.  (1888.)  A  witness  on  his  examlna- 
tioQ-ln-chlef,  or  re-examlnatlon  by  the  party 
calling  him,  when  on  account  of  his  possess- 
ing special  knowledge,  skill,  or  experience, 
is  permitted  to  give  his  opinion  or  Judgment 
on  a  question  of  quality  or  values,  if  be  Is 
permitted  to  glre  the  source  of  his  special 
knowledge,  experience  or  skill,  it  will  be  con- 
fined to  general  statements.  And  when  he  is 
permitted  to  narrate  the  facts  and  circum- 
stanes  of  a  special  transactton,  outside  of 
the  case  on  trial,  for  the  purpose  ot  enabling 
the  Jury  to  compare  the  facts  and  results  of 
Bucta  transaction  with  those  of  the  case  on 
trial,  and  in  that  manner  Impress  them  with 
the  soundness  of  his  opinion  or  Judgment, 
held,  error.  BoUman  v.  Lucas,  22  Neb.  796 
(36  N.  W.  466). 

Contradiction. 

618.  (1904.)  When  a  witness  as  to  the 
value  of  real  property  has  testified  that  he 
baaed  his  opinion,  In  part,  upon  his  Informa- 
tion as  to  prices  obtained  upon  sales  of  other 
speciflcally  described  property  in  the  nelgh- 
borliood  of  that  In  controversy,  it  Is  error  to 
exclude  evidence  of  what  the  prices  obtained 
at  eacb  sale  actually  were.  Union  P.  R.  Co, 
V.  Stanwood,  71  Neb.  150  (91  N.  W.  191). 
[Overruled.   71  Neu.  158.1 

619.  (1904.)  When  a  witness  as  to  the 
value  of  real  estate  has  testified  that  he  has 
based  his  opinion  upon  the  pri(»s  obtained 
upon  Bales  of  other  specifically  described  real 
estate  in  the  neighborhood  of  that  In  con- 
troversy, an  offer  of  evidence  of  the  prices 
actually  obtained  at  such  sales  must  include 
an  offer  to  prove  that  such  prices  were  In 
fact  different  from  what  the  witness,  in 
basing  his  estimate  of  value  thereon,  nnder- 
stood  them  to  be.  Union  P.  R.  Co.  v,  Stan' 
tvood,  71  Neb.  158  (98  N.  W.  666). 


E.  Comparism  of  Handwriting. 
In  general. 

620.  (1876.)  A  witness  who  is  not  an  ex- 
pert, and  who  has  no  knowledge  either  of 
the  handwriting,  or  the  signature.  Is  not 
competent  to  give  an  opinion  from  a  com- 
parison of  bandwrlting.  Firtt  Vat.  Bank  of 
Omaha  v.  hierman,  S  Neb.  247., 

621.  (1876.)  A  witness  who  is  acquainted 
wltb  the  handwriting  of  a  person  whose  sig- 
nature Is  In  dispute,  although  not  an  expert 
in  Judging  of  handwriting.  Is  competent  to 
give  his  opinion  as  to  its  genuineness.  First 
Nat.  Bank  of  Omaha  v.  Herman,  6  Neb.  247. 

622.  (1890.)  Under  section  344  of  the 
code,  evidence  respecting  handwriting  may 
be  given  by  comparisons  made,  by  experts 
or  by  the  Jury,  with  writings  of  the  same 
penson  which  are  proved  to  be  genuine. 
Qrand  Island  BanMno  Co.  v.  Shoemaker. 
31  Neb.  124  (47  N.  W.  696). 

F.  Proof  and  Effect. 
Concloslveness  and  effect 

623.  (1899.)  It  Is  error  to  instruct  the 
Jury  that  "expert  evidence  is  of  the  very 
lowest  order  and  Is  the  least  satisfactory." 
Hoyden  v.  Frederickson,  69  Neb.  141  (80  N. 
W.  494). 

624.  (1899.)  Triers  of  fact  are  not  gen- 
erally bound  by  opinion  evidence  of  value, 
even  when  It  Is  not  met  by  opposing  proof. 
Lincoln  Land  Oo.  v.  Phetpa  County,  69  Neb. 
249  (80  N.  W.  818). 

625.  (1907.)  In  ejectment  as  to  a  mili- 
tary reservation  an  Instruction  that  per- 
sons not  surveyors  who  testify  as  to  ex- 
istence of  government  corners  are  entitled 
to  consideration  Is  not  erroneous.  Oldfother 
V.  Ericsson,  79  Neb.  1  (112  N.  W.  536). 

Zm.  EVIDENCE  AT  FOBMEB  TBI  AX 
OK  IN  OTHEB  PBOCEEDINO. 
Admissibility  in  evidence. 

626.  (1886.)  The  report  of  the  short- 
hand reporter  of  a  district  court  of  the  tes- 
timony of  a  witness  examined  in  such  court 
is  not  admissible  as  evidence  in  a  future 
action  between  the  same  parties,  as  docu- 
mentary or  independent  evidence.  Lips- 
comb 17.  Lyon,  19  Neb.  511  (27  N.  W.  731). 

627.  (1889.)  The  record  In  a  formei> 
trial,  in  the  same  case  between  the  same 
parties,  is  admissible  in  evidence  on  the 
second  trial.  FilJey  v.  BilUngs,  26  Neb. 
587  (42  N.  W.  713). 
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SUpuIittloii  for  use. 

628.  (1894.)  An  affldavlt  In  support  of 
a  motion  tor  a  continaance  may  be  read  to 
the  jury  as  the  testimony  of  an  absent  wit- 
ness, where  the  adverse  party  so  stipulated 
in  order  to  procure  the  overruling  of  the 
motion,  notwithstanding  the  facts  were 
stated  In  the  affidavit  In  the  form  of  a  con- 
clusion. Blaine  v.  Foyer,  42  Neb.  709  (60 
N.  W.  865). 

629.  (1896.)  Depositions  taken  In  a  ease 
pending  before  a  Justice  and  by  stipulation 
used  in  said  case  and  another  pending  be- 
fore said  Justice,  may  be  used  on  the  trial 
of  both  cases  In  the  appellate  court,  the  stip- 
ulation In  the  meantime  not  having  been  set 
aside.  Keena  v.  Robertton,  46  Neb.  837  (6S 
N.  W.  897). 

Death  of  wltneas. 

630.  (1889.)  Where,  after  the  prelimi- 
nary hearing  before  a  justice  of  the  peace, 
but  before  the  trial,  the  plaintiff.  In  a  baft- 
tardy  proceeding,  dies  and  the  action  Is  re- 
vived In  the  name  of  the  county,  the  testi- 
mony of  such  plaintiff  given  before  the 
Justice  Is  admissible  on  the  trial.  Dodge 
County  V.  Kemnitg,  28  Neb.  224  (44  N.  W. 
184). 

Abaane*  of  witneaa. 

631.  (1892.)  Where  a  witness  has  tes- 
tified on  a  former  trial  of  the  case  and  his 

testimony  reduced  to  writing  In  open  court 
by  the  stenographic  reporter,  and  the  wit- 
ness Is  absent  from  the  state,  such  testi- 
mony, it  otherwise  competent,  Is  admissible 
in  evidence;  and  an  objection  "that  no  sufB- 
clent  cause  has  been  shown  for  the  reading 
of  that  testimony"  is  not  an  objection  to 
the  mode  of  certifying  the  same,  and  was 
properly  overruled.  City  of  Omaha  v.  /«■ 
sen,  35  Neb.  68  (S2  N.  W.  838;  87  Am.  St 
Rep.  432). 

632.  633.  (1894.)  Where  a  wltnoss  la 
shown  to  be  absent  from  the  atato.  hla  tea* 
tlmony  given  at  a  tftrmer  trial  of  the  cause 

Is  admissible  in  evidence,  if  otherwise  un- 
objectionable. Omaha  Street  R.  Co.  v.  Bh 
kins.  39  Neb.  480  (58  N.  W.  164);  (1897) 
City  of  Ord  v,  Na»h,  60  Neb.  335  (69  N.  W. 
964). 

Preliminary  evidence. 

634.  (1894.)  Before  the  testimony  of  a 
witness  at  a  former  trial  can  be  admitted 

In  evidence  It  must  be  shown  that  be  la 
atsent  from  the  state,  or  without  the  Juris- 
diction of  the  court,  or  beyond  the  reach 


of  process.  Tounff  v.  Sage,  42  Neh.  37  (C9 
N.  W.  318). 

635.  (1896.)  Where,  In  a  trial  befOTe 
the  Judge  of  a  district  court  without  tlie 
Intervention  of  a  Jury,  a  witness  was  al- 
lowed to  state  his  recollection  of  the  evi- 
dence of  a  witness  given  at  a  former  trial 
foundation  having  first  been  laid  for  tlK 
of  tbe  case  who  had  since  died,  no  soffident 
introduction  of  the  evidence  in  such  mii- 
ner,  and  tbe  witness  making  statements  ia 
giving  his  evidence  which  would  have  ooa- 
pleted  the  foundation  for  its  introductioi. 
It  renders  the  evidence  competent  for  cob- 
Bideration  In  the  determination  of  tbe  Issnei 
In  the  action  and  cures  the  error,  if  any, 
committed  by  Its  admission.  Twohig  v. 
Learner,  48  Neb.  247  (67  N.  W.  1S2). 

636.  (1899.)  The  showing  of  the  ab- 
sence of  a  witness  from  the  Jurisdiction  of 
the  tr4al  court  held  InsnfDcient  to  vamat 
the  admission  of  his  testimony  given  at  tbe 
former  trial  of  tbe  cause.  WUtenberff  r. 
MoUynSaux,  59  Neb.  203  (80  N.  W.  824). 

Mod*  of  proof. 

637.  (1894.)  The  testimony  of  a  witaes 
In  another  case  may  be  proved  by  any  wit- 
ness who  heard  the  testimony,  and  who. 
with  or  without  the  aid  of  a  memoranduii. 
may  speak  from  his  own  memory  as  to 
such  testimony.  The  reporter's  notes  an 
not  the  only  or  best  evidence  as  to  sock 
testimony.  Oerman  Kat.  Bonfe  of  ffosMivt 
V.  Leonard,  40  Neb.  676  (69  N.  W.  107). 

638.  (1896.)  The  evidence  of  a  witnm, 
given  or  used  on  the  trial  of  a  esuae  and 
who  liaa  since  died,  la  competent  tm  a  sab- 
sequent  trial  of  the  same  action,  and  whm 
not  in  the  form  of  deposition  or  presemd 
In  any  manner  prescribed  or  contemplated 
by  law,  may  be  stated  by  any  person  whi 
heard  It  given  and  who  recollects  and  csb 
state  it  substantially.  Twhig  v.  Learner, 
48  Neb.  247  (  67  N.  W.  162). 

Impeachment. 

689.  (1906.)  On  a  aobaequent  trial  tbi 
evidence  of  a  deceased  witness  takai  at  > 
second  trial  cannot  be  impeached  by  dio*- 
tng  that  some  of  bis  statements  on  tbe  wit- 
ness stand  at  the  first  trial  are  inconsistcBt 
therewith,  where  upon  the  second  trial  Us 
attention  was  not  directed  to  sacb  stat^ 
menta,  and  he  was  given  no  opportunity  to 
explain  the  alleged  diaerepancles,  OmsIa 
street  R.  Co.  v.  Boeeen,  74'  Neb.  764  (l« 
N.  W.  808). 
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XIV.  WEIGHT  AUTB  SUFFICIENCT. 

Weight  and  anfflciency  of  evidence  aa  to 
particular  mattera,  and  in  particular  ac- 
tions, see  specific  topics. 

Weight  and  effect  of  opinion  evidence, 

see  ante,  ||  623-626. 

Weight  and  concIusiTeness  in  general. 

640.  (1877.)  Where  evidence  is  before 
the  court  which  is  unimpeached,  the  court 
cannot  disregard  It.  It  improper  it  should 
have  been  excluded;  It  properly  admitted 
it  must  be  considered  and  given  due  wel^t 
Roberts  V.  City  of  Lincoln,  6  Neb.  352. 

641.  (1882.)  Where  the  proof  is  of  a 
doubtful  or  equivocal  character,  it  must  be 
construed  least  favorably  to  the  party  of- 
fering it.  Bennett  v.  Bogers^  12  Neb.  382 
(11  N.  W.  314). 

642.  (1896.)  A  jury  Is  not  hound  to  ac- 
cept as  true  all  testimony  of  a  witness  not 
directly  contradicted  or  Impeached,  ifur- 
pAey  V.  Virgin,  47  Neb.  692  <66  N.  W.  662). 

643.  (1901.)  Where  It  has  been  beld  on 
an  error  proceeding  in  the  supreme  court 
that  a  petition  states  a  good  cause  of  ac- 
tion, evidence  sustaining  the  allegations  of 
such  petition  Is  sufficient  to  support  a  ver- 
dict and  Judgment  In  favor  of  the  plaintiffs 
in  the  action.  Qameant  v.  KmOall,  61  Neb. 
396  (85  N.  W.  291). 

644:  (1900.)  The  mere  tact  that  the 
testimony  of  the  plaintiff  Is  contradicted  In 
every  essential  particular  by  that  of  the 
defendant  does  not  necessarily  determine 
that  the  former  has  failed  to  make  out  hia 
case  by  a  preponderance  of  the  evidence. 
Orand  Island  Mercantile  Co.  v.  M<Mean9, 
60  Neb.  373  (83  N.  W.  172). 

646.  (1903.)  Evidence  sufficient  to  take 
a  question  to  the  Jury  will  ordinarily  sup- 
port a  verdict  upon  It.  ^ew  Orleans  CQIfev 
Co.  V.  Cody,  69  Neb.  412  (96*  N.  W.  1017). 

CiTcomstantlal  evidence. 

646.  (1894  )  A  fact  may  be  considered 
aa  established  which  may  be  reasonably  In- 
ferred from  all  the  tects  and  circumstances 

proved  in  a  case;  and  in  civil  actions  It  Is 
sufficient  if  the  evidence  on  the  whole 
agrees  with  and  supiwrts  the  hypothesis 
which  it  Is  adduced  to  prove,  and  it  is  the 
duty  of  the  Jury  to  decide  according  to  the 
reaaonable  probability  of.  the  truth.  Union 
Stock  Yards  Co.  v.  Conoyer,  41  Neb.  617 
(59  N.  W.  950).  • 

647.  (1894.)  In  a  civil  action,  when  a 
foct  may  be  fairly  and  reasonably  inferred 


from  otber  and  all  the  facts  and  circum- 
stances proved,  it  may  be  taken  as  estab- 
lished. Chicago,  B.  Q.  R.  Co.  v.  Hildi- 
brand,  42  Neb.  33  (60  N.  W.  336). 

Evidence  at  former  trlaL 

648.  (1902.)  Not  error  to  refuse  to  tell 
the  Jury  that  statements  read  from  record 
of  former  trial  were  to  be  given  same  weight 
aa  if  made  by  witness  actually  present. 
Crane  rf  Co  v.  Columbus  Btate  Bank,  3 
Unot.  339  (91  N.  W.  532). 

AdmiaaionB  in  pleadings. 

649.  (1886.)  Where  a  p:eading,  verified 
by  oath  of  the  party  filing  it,  is  shown 
in  evidence  and  is  contradictory  to  the 
amended  petition  on  which  the  issues  are 
formed,  and  the  cause  depends  upon  the 
unsupported  testimony  of  the  party,  auch 
petition  is  entitled  to  weight  In  the  evi- 
dence. Bunte  V.  Cornelius,  19  Neb.  107  (26 
N.  W.  621). 

Parol  or  record  evidence. 

660.  (1886.)  Where  the  plaintiff  es- 
tablishes a  prtna  facie  ease  by  parol  evi- 
dence, and  the  defendant  establishes,  by  rec- 
ord evidence,  such  facts  as  to  constitute  a 
defense,  a  verdict  for  plaintiff  Is  not  sus- 
tained. Dickenson  v.  State.  20  Neb.  72  (29 
N.  W.  184). 

Tailure  of  proof. 

651.  (1882.)  The  evidence  in  a  lawsuit, 
like  a  line  of  battle,  or  a  chain  of  military 
defenses.  Is  "no  stronger  than  its  weakest 
point";  and  so,  where  there  Is  a  point  en- 
tirely undefended.  It  may  be  said  that  there 
is  an  entire  feilure  of  evidence.  Bennett 
V.  Rogers.  12  Neb.  382  (11  N.  W.  314). 

Uneontroverted  evidence. 

662.  (1886.)  Where,  upon  a  question  of 
the  value  of  the  property,  a  witness.  In  an- 
swer to  an  hypothetical  question,  gives  evi- 
dence of  the  value  of  proiwrty  of  the  kind 
and  quality  of  that  in  question,  a  verdict 
adopting  such  valuation  will  not  be  mo- 
lested, as  not  supported  by  sufficient  evi- 
dence, if  no  other  testimony  of  value  Is 
given.  Western  Horse  Ins.  Co.  v.  Putnam, 
20  Neb.  331  (30  N.  W.  246) 

ConclnslTenefls  of  evidence  on  party  Intro- 
dndng  it. 

663.  (1880.).  Where   affidavits   filed  In 

another  case  are  erroneously  admitted  in 
evidence,  the  party  introducing  them  Is 
bound  by  the  material  facts  which  they  es- 
tablish. Campbell  v.  Crone,  10  Neb.  671  (7 
N.  W.  334). 
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EXCEPTIONS. 


Number  or  credibility  of  witnc 

654.  (1890.)  The  preponderance  of  evi- 
dence is  not  determined  alone  by  the  num- 
ber of  witnesses  testifying  to  a  particular 
fact.  In  determining  upon  which  side  the 
evidence  preponderate,  the  credibility  of 
the  witnesses,  their  situation,  interest, 
means  of  knowledge,  and  manner  of  testi- 
fying, should  be  considered.  Fitzgerald  v. 
Richardson,  30  Neb.  365  (46  N.  "W.  615). 

655.  (1902.)  The  prepODderance  of  evi- 
dence Is  not  determined  alone  by  the  greater 
number  of  witnesses  who  testify  in  favor  of 
a  party.  New  Hampshire  Savings  Bank  v. 
DiUrance,  63  Neb.  412  (88  N.  W.  653). 

D^rree  of  proof. 

656.  (1879.)  In  a  civil  action  a  prepon- 
derance of  evidence  Is  all  that  is  required 
to  sustain  the  claim  of  a  party  to  the  ac- 
tion. Search  v.  Miller.  9  Neb.  26  (1  N.  W. 
975);  (1898)  First  Nat.  Bank  of  Omaha  v. 
Ooodman,  5S  Neb.  409  (75  N-  W.  846); 
(1901)  Western  Mattress  Co.  v.  Potter,  1 
Unof.  627  (95  N.  W.  841);  (1904)  Link  v. 
Campbell,  72  Neb.  307  (100  N.  W.  409). 

657.  In  civil  cases  the  party  holding  the 
affirmative  of  an  Issue  Is  only  required  to 
establish  It  by  a  preponderance  of  the  evi- 
dence. (1879)  Patrick  v.  Leach,  8  Neb.  638; 
(1882)  Kopplekom  v.  Huffman,  12  Neb.  95 
(10  N.  W.  577);  (1883)  A-Uschuler  v.  Al- 
gaza.  16  Neb.  631  (21  N.  W.  401);  (1885) 
Dunbar  v.  BHggs,  18  Neb.  94  (24  N.  W. 
449);  (1890)  Stevens  v.  Carson,  30  Neb.  544 
(46  N.  W.  665). 

658.  (1894.)  It  is  not  error  to  instruct 
that  the  party  on  whom  the  burden  rests  Is 
required  to  establish  his  cause  of  action  or 
defense  by  a  fair  preponderance  of  the  evi- 
dence. Altschuler  V.  Cohum,  38  Neb.  881 
(57  N.  W.  836). 

659.  (1901.)  The  rule  that  a  plaintiff  in 
a  civil  action  Is  only  required  to  prove  his 
case  by  a  preiwnderance  of  the  evidence 
is  not  altered  by  the  fact  that  the  acts 
charged  upon  the  defendant  are  highly  dis- 
creditable or  even  criminal.  Bchmuck  v. 
Hill,  2  Unof.  79  (96  N.  W.  158). 

660.  (1902.)  Ordinarily  a  preponderance 
of  evidence  will  anffice  In  a  civil  action. 


But  a  greater  d^ree  is  required  to  orw- 
come  the  express  terms  of  a  conveyance. 
Doane  v.  Dunham,  64  Neb.  135  (89  N.  W. 
640). 

661.  (1903.)  The  expression  -unequir. 
ocal  evidence,"  in  the  sylhibos  and  oplnloii 
in  McOoif  V.  Conrad,  64  Neb.  150.  was  Is 
tended  as  the  equivalent  of  "evidence  of  aa 
unequivocal  act  or  conduct."  A  simple  pre- 
ponderance of  the  evidence  is  all  that  1? 
required  to  maintain  an  Issue  of  fact  In  a 
civil  action.  Estate  of  Davidson  v.  Datii 
son,  70  Neb.  584  (97  N.  W.  797>. 

662.  (1904.)  The  use  In  an  Instmctlon 
of  the  phrase  "a  fair  preponderance  of  the 
evidence"  criticised,  but  held  not  to  be 
prejudicially  erroneoua  Link  v.  Campbell 
72  Neb.  310  (104  N.  W.  939). 

663.  (1906.)  A  piepoaderance  of  the 
evidence  Is  all  that  is  required  to  establiso 
a  disputed  fact  In  a  civil  action,  and  an  in- 
struction which  Informs  the  jury  that,  if 
upon  any  reasonable  bjrpothesls  a  fact  can 
be  accounted  for  upon  any  other  theory 
than  a  dishonest  one,  they  should  so  flnl 
Is  erroneoua.  Nebraska  MeratntUe  Mutual 
Ins.  Co.  V.  Myers,  76  Neb.  460  (107  N.  W 
747). 

EXCAVATIONS. 

Necessity  for,  as  element  of  damage  oa 
taking  property  for  public  purpose,  seefnt- 
nent  Domain,  H  70-72. 

Liability  of  city  for  injuries  from  exca- 
vation in  street,  see  Muni<^pal  Corporatknu. 
II 770-776. 

Liability  for  injuries  to  person  by  reason 
of,  see  NegHgence,  SI  33-35. 

EXCEPTIONS. 
Necessity  of,  aa  prerequisites  to  aiveal, 

see  Appeal  anft  Error,  IV.  C. 

To  reception  of  evidence,  see  Trial, 
127-176. 

To  argument  and  conduct  of  counsel,  see 
Trial,  ||  213-221. 

To  instructions,  see  7*n'a;.  9$  618-650. 

To  conduct  of  Jury,  see  Trial,  IS  719-721 

To  verdict  or  findings,  see  7'rfal.  If  77^ 
773;  798-799. 
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